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suramiB  coxtbt  of  nobth  oabouna. 


AmetidmaiLt  to  Bule  27.* 


Add  at  the  end  ef  Itide  27: 

When  testinMHiy  ia  admitted,  not  as  sub- 
atantive  evidence,  but  in  corroboration  or  con- 
tradiction, and  that  fact  la  stated  by  the 
court  when  it  is  admitted,  it  will  not  be 
ground  txa  exception  that  the  Indge  fails  in 
his  charge  to  again  instruct  the  Jury  specially 
upon  the  nature  of  such  evidence,  unless  his 


attention  is  called  to  the  matteir  fey  a  prayer 
for  instruction;  nor  will  it  be  ground  of  ex- 
ception that  evidence  competent  for  some 
purposes,  but  not  for  all,  is  admitted  general- 
ly, unless  the  appellant  ask8»  at  the  time  of 
admission,  that  its  purpose  shall  be  restrict- 
ed. 

Adopted  March  16,  1904. 


Amendments  to  Bules  28^  63,  and  SS.f 


28.  Prlnthsg  Becords-^Wbat  to  be  Printed— 
Pauper  Ai^eals. 

Fifteen  copies  of  the  entire  transcript  sent 
up  in  each  action  shall  be  printed,  except  in 
pauper  appeals,  and  in  these  latter  the  court 
desires  the  counsel  for  the  appellant  to  furnish 
a  sufficient  number  of  printed  or  typewritten 
briefs  for  the  use  of  the  court,  giving  a  suc- 
cinct statement  of  the  facts  applicable  to  the 
exceptions,  and  the  authorities  relied  on. 
Should  the  appellant  gain  the  appeal  the  cost 
of  the  same  shall  be  taxed  against  the  ap- 
pellee. 

The  printed  transcript  shall  be  in  the  order 
required  by  rule  19  (1),  and  shall  contain  the 
marginal  references  and  index  required  by 
rule  19  (2)  and  19  (3),  though,  for  economy, 
the  marginal  references  in  the  manuscript 
may  be  printed  as  subheads  in  the  body  of  the 
record  and  not  on  the  margin.  The  tran- 
script shall  be  printed  immediately  after 
docketing  the  same  unless  it  is  sent  up  ready 
printed. 

52.  Petition  to  Rehear-When  Filed. 

A  petition  to  rehear  may  be  filed  at  the 
same  term,  or  during  the  vacation  succeed- 
ing the  term  of  the  court  at  which  the  Judg- 
ment was  rendered,  or  within  twenty  days 
after  the  commencement  of  the  succeeding 
term.  If  such  petition  is  ordered  to  be  dock- 
eted by  the  Justices  to  whom  it  is  submitted 
under  rule  58,  such  Justices  may,  upon  such 
terms  as  they  see  fit,  make  an  ordar  re- 
straining the  issuing  of  an  execution  or  the 
collection  and  payment  of  the  same  until  the 
next  term  of  said  court,  or  until  the  petition 
to  rehear  shall  have  been  determined. 


63.  Petition  to  Rehear— What  to  Ck>ntain. 

The  petition  must  assign  the  alleged  error 
of  law  complained  of,  or  the  matter  overlook- 
ed, or  the  newly  discovered  evidence,  and  al- 
lege that  the  Judgment  complained  of  has 
been  performed  or  secured.  Such  petition 
shall  be  accompanied  with  the  certificate  of 
at  least  two  members  of  the  bar  of  this  court 
who  have  no  interest  in  the  subject-matter 
and  have  never  been  of  counsel  for  either 
party  to  the  suit,  and  each  of  whom  shall 
have  been  at  least  five  years  a  member  of 
the  bar  of  this  court,  that  they  have  careful- 
ly examined  the  case  and  the  law  bearing 
thereon  and  the  authorities  cited  in  the  opin- 
ion, and  they  shall  summarize  succinctly  in 
such  certificate  the  points  in  which  they  deem 
the  opinion  erroneous. 

The  petitioner  shall  endorse  upon  the  peti- 
tion the  names  of  two  Justices,  neither  of 
whom  dissented  from  the  opinion,  to  whom 
the  petition  shall  be  sent  by  the  clerk,  and 
it  shall  not  be  docketed  for  rehearing  unless 
both  of  said  Justices  endorse  thereon  that  it  is 
a  proper  case  to  be  reheard:  Provided,  how- 
ever, that  when  there  have  been  two  dissent- 
ing Justices  it  shall  be  sufficient  for  the  peti- 
tioner to  designate  only  one  Justice,  and  his 
approval  in  such  case  shall  be  sufficient  to  or- 
der the  petition  docketed.  The  clerk  shall  en- 
dorse on  the  petition  the  date  on  which  it  was 
received,  and  it  shall  be  delivered  by  him  to 
one  of  the  Justices  designated  by  the  petition- 
er. There  will  be  no  oral  argument  before 
the  Justice  or  Justices  thus  designated,  before 
it  is  acted  on  by  them,  and  if  they  order 
the  petition  docketed  there  shall  be  no  oral 
argument  thereon  before  the  court  (unless  the 
coiurt  of  its  own  motion  shall  direct  an  oral 


•For  rule  as  origlnaUy  adopted,  §••  t9  S.  B.  viL 
46S.B. 


tFor  rules  as  ortgiiiAlly  adopted,  see  89  a  B.  viU,  s. 
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argament),  btit  It  shall  be  aabmitted  upon 
the  record  at  the  former  hearing,  the  printed 
petition  to  rehear  and  a  brief  to  be  filed  by 
the  petitioner  within  ten  days  after  the  peti- 
tion is  ordered  to  be  docketed  and  a  brief  to 
be  filed  by  the  respondent  within  twenty  days 
after  such  order  to  docket  Such  briefs  shall 
not  be  the  briefs  on  the  first  hearing,  but 
shall  be  new  briefs,  directed  to  the  -errors 
assigned  in  the  petition,  and  shall  be  print- 
ed. If  not  printed  and  filed  in  the  prescribed 
time  by  the  petitioner,  the  petition  will  be 
dismissed,  and  for  default  In  either  particu- 


lar by  the  respondent  the  cause  will  be  dis- 
posed of  without  such  brief. 

'  The  petition  may  be  ordered  docketed  for 
a  rehearing  as  to  all  the  points  recited  by 
the  two  certifying  counsel  (who  cannot  certify 
to  errors  not  alleged  in  the  petition),  or  it 
may  be  restricted  to  one  or  more  of  the  points 
thus  certified,  as  may  be  directed  by  the 
Justices  who  grant  the  application.  When  a 
petition  to  rehear  is  ordered  to  be  docketed 
notice  shall  at  once  be  given  to  counsel  on 
both  sides  by  the  clerk  of  this  court 

Adopted  October   28»  1903. 
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It  is  ordered  that  Rule. XII  of  this  CJourt 
be  and  it  is  amended  and  re-adopted  so  as  to 
read  as  follows: 

No  petition  for  a  re-hearing  will  be  enter- 
tained unless  presented  within  the  term  at 
which  the  decision  is  announced,  nor,  in  any 
case,  later  than  thirty  days  after  the  date 
of  the  decision  of  the  case  in  which  it  is  pre- 
sented, (unless  as  otherwise  authorized  by 


law,)  and  no  re-hearing  will  be  allowed,  un- 
less one  of  the  Judges  who  concurred  in  the 
decision  shall  be  dissatisfied  with  the  con- 
clusion reached;  and  no  petition  for  a  re- 
hearing will  be  entertained  by  the  Court  in 
any  case,  unless  the  reasons  therefor  are 
printed  and  filed  with  the  petition;  but  if 
the  decision  complained  of  is  announced  with- 
in fifteen  days  of  the  close  of  the  term,  the 
printing  may  be  dispensed  with. 
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(133  N.  C.  789) 

8TATB  T.  CASTLE  et  al. 

(Supreme  Oourt  of  North  Carolina.    Dec.  19, 
1903.) 

MURDBR  ~  EVIDBNCS  —  SELF-DEFENSE  —  IN- 
STRUCTIONS—NECESSITY  OF  RETREAT. 

1.  Where,  on  a  prosecation  for  marder,  it  ap- 
peared that  accused,  who  was  foreman  of  a 
Itunber  camp,  had  shot  two  of  the  hands  dar- 
ing a  difDculty  commenced  by  the  latter,  otI- 
dence  that  the  foreman  had  not  sent  them  suf- 
ficient dinner  on  the  day  of  the  killing^it  be- 
ing his  duty  to  have  dinner  sent  to  them,  and 
with  which  they  were  charged  on  the  employer's 
books— was  erroneously  admitted,  and  calculat- 
ed to  prejudice  the  jury  against  accused. 

2.  On  a  prosecution  for  murder,  evidence  that 
defendant  drank  liquor  was  inadmissible,  as  de- 
fendant's character  could  not  be  proved  by  par- 
ticular facts  or  conduct. 

3.  Two  laborers  employed  in  a  lumber  camp 
having  been  creating  a  disturbance,  the  fore- 
man, accompanied  by  another,  went  to  their 
room,  and,  on  entering,  said,  "Here  is  your 
time,'*  whereupon  one  of  the  laborers  rose  with 
a  pistol,  cursing.  The  foreman's  associate  grab- 
bed the  pistol,  and  the  other  laborer  rose  with 
a  knife.  The  laborer  with  the  pistol  was  trying 
to  shoot,  and  the  foreman's  associate  held  the 
pistol,  when  the  foreman  pulled  his  revolver. 
The  laborer  with  the  knife  made  a  cut  at  the 
foreman's  associate,  whereupon  the  foreman 
shot  the  other  laborer  twice.  Turning,  he  found 
the  laborer  with  t^e  knife  facing  him  with 
drawn  knife,  and  he  shot  him  twice.  On  a  pros- 
ecution for  murder,  the  court  was  requested  to 
charge  that  if,  when  the  foreman  approached 
the  deceased  and  handed  one  of  them  his  time, 
they  drew  deadly  weapons  and  used  threaten- 
ing language,  or  attempted  an  assault,  the  fore- 
man was  justified  in  meeting  force  with  force 
in  order  to  protect  himself  and  his  companion 
from  harm^  and  that;  If  the  foreman  was  where 
he  had  a  right  to  be,  he  was  not  required  to  re- 
treat to  the  wall,  though,  if  he  stepped  back 
when  the  knife  was  drawn  within  reach  of  him, 
and  was  impeded  so  that  he  could  not  get  out 
of  range  of  the  knife  he  did  retreat  to  the  wall. 
Heldy  that  the  instruction  was  correct,  under 
the  testimony.   • 

4.  Where,  on  a  prosecution  for  murder,  the 
court  charged  that  defendant  was  justified  in 
meeting  force  with  force,  it  was  error  to  add, 
"But  you  are  to  judge  of  the  force  necessarv, 
and  not  the  prisoner,"  since  the  jury  should 
merely  find  whether  he  did  more  than  a  reason- 
able man  should  have  done. 

5.  Two  laborers  employed  in  a  livnber  camp 
having  been  creating  a  disturbance,  the  fore- 
man, accompanied  by  another,  went  to  thjeir 
room,  and,  on  entering  said,  "Here  is  your 
time,**  whereupon  one  of  the  laborers  rose  with 
a  pistol,  cursing.    The  foreman's  associate  grab- 
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bed  the  pistol,  and  the  other  laborer  rose  with 
a  knife.  The  former  laborer  was  trying  to 
shoot,  and  the  foreman's  associate  held  the  pis- 
tol when  the  foreman  pulled  his  revolver.  The 
laborer  with  the  knife  made  a  cut  at  the  fore- 
man's associate,  whereupon  the  foreman  shot 
the  other  laborer  twice.  Turning,  he  found  the 
laborer  with  the  knife  facing  him  with  drawn 
knife,  and  he  shot  him  twice.  Held  that,  on  a 
prosecution  for  murder,  it  was  error  to  charge 
that  it  was  incumbent  on  defendant  to  first 
use  gentle  and  mild  means,  and  that  if  he  used 
more  force  than  was  necessary,  and  the  de- 
ceased could  have  been  ejected  without  it,  he 
w^ould  be  guilty  of  murder  in  the  second  degree, 
since  the  instruction  made  the  right  of  self- 
defense  turn  on  the  necessity  for  the  force 
used,  without  reference  to  whether  it  reasonably 
appeared  necessary. 

6.  The  instruction  was  erroneous  because,  in 
view  of  the  evidence,  there  was  no  way  in 
which  defendant  could  have  resorted  to  mild 
and  gentle  means. 

7.  It  was  error  to  charge  that,  if  the  provoca- 
tion were  great,  the  crime  would  be  but  man- 
slaughter, but  if  slight,  and  the  killing  done 
out  of  proportion  to  the  provocation,  it  would 
be  murder  in  the  second  degree;  there  being 
no  slight  provocation  in  evidence. 

8.  It  was  error  to  charge  that  if  defend- 
ants went  to  the  room  of  deceased  to  discharge 
tiiem,  and  they  entered  into  a  sudden  quarrel 
and  killed  the  deceased  men,  they  would  be 
guilty  of  manslaughter;  there  being  no  evidence 
of  a  sudden  quarrel. 

9.  Where,  on  a  prosecution  for  murder,  the 
defense  is  self-defense,  and  the  court  instructs 
that  the  burden  is  on  defendants  to  prove  the 
existence  of  facts  necessarv  to  mitigate  or  ex- 
cuse the  homicide,  he  should  also  instruct  that 
defendants  were  not  called  upon  to  introduce 
other  testimony,  but  could  rely  on  the  state's 
evidence,  for  mitigation  of  the  homicide  or  for 
an  acqmttal. 

10.  On  a  prosecution  for  homicide,  where  the 
defense  was  self-defense,  an  instruction  that  it 
w^as  incumbent  on  defendant  to  satisfy  the  jury 
that  "these  circumstances  and  facts  have  been 
shown  to  your  satisfaction"  was  erroneous,  as 
calculated  to  leave  the  impre^ion  that  defend- 
ants were  re<^uired  to  introduce  independent  evi- 
dence to  mitigate  or  excuse  the  homicide,  in- 
stead of  being  entitled  to  rely  on  the  state's  evi- 
dence. 

11.  Two  laborers  employed  in  a  lumber  camp 
having  been  creating  a  disturbance,  the  fore- 
man, accompanied  by  another,  went  to  their 
room,  and,  on  entering^  said,  "Here  is  your 
time,"  whereupon  one  or  the  laborers  rose  with 
a  pistol,  cursing.  The  foreman's  associate  held 
the  pistol  when  the  foreman  pulled  his  revolver. 
The  laborer  with  the  knife  made  a  cut  at  the 
foreman's  associate,  whereupon  the  foreman 
shot  the  other  laborer  twice.  Turning,  he  found 
the  laborer  with   the  knife  facing   him   with 
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drawn  knife,  and  he  shot  him  twice.  Held,  that 
the  jury  would  have  been  warranted  in  finding 
that  the  foreman  was  endeavoring  to  discharge 
his  duty,  and  that  the  conduct  of  the  laborers 
was  such  as  to  create  in  his  mind  a  reasonable 
apprehension  that  they  would  execute  their 
threats,  and  that  he  was  justified  in  using  such 
means  as  were  necessary  to  get  rid  of  the 
troublesome  servants. 

Appeal  from  Superior  Court,  Burke  Coun- 
ty;  E.  B.  Jones,  Judge. 
'    John  E.  Castle  and  others  were  convicted 
of  murder  in  the  second  degree,  and  they 
appeal.    Reversed. 

A.  O.  Avery,  S,  J.  Brvin,  and  Edmund 
Jones,  for  appellants.  The  Attorney  General, 
for  the  State. 

CONNOR,  J.  The  defendants  were  con- 
victed of  murder  in  the  second  degree,  and 
from  a  judgment  upon  the  verdict  appealed 
to  this  court. 

The  testimony  tended  to  show  that  the 
defendant  Oastle  was  in  charge  as  local  man- 
ager of  a  lumber  camp  constructed  and  op- 
erated by  the  William  Ritter  Lumber  Com- 
pany at  the  terminus  of  its  railway  at  Camp 
Creek,  in  Burke  county;  that  he  bad  charge 
of  the  railway  and  all  of  the  Incidental 
work,  including  a  boarding  house  where  the 
hands  ate  and  slept,  and  in  which  the  homi- 
cide occurred.  At  the  time  of  the  homicide 
there  were  more  than  60  or  70  men  in  the 
camp.  Forty,  or  50  of  them  slept  in  the 
main  building.  .  They  took  their  supper  and 
breakfast  in  a  hall  called  the  "dining  room." 
There  was  another  room,  called  the  "lobby," 
which  was  used  by  the  hands  as  a  public  sit-' 
ting  room.  The  board  of  the  hands  was 
furnished  by  the  lumber  company  under  the 
supervision  and  direction  of  the  defendant 
Castle.  The  deceased  men,  Dockery  and 
Fortner,  were  employed  by  the  lumber  com- 
pany. 

John  Roberts,  a  witness  for  the  state,  tes- 
tified: That  they  quit  work  in  the  evening 
at  6  o'clock.  That  Dockery  stopped  at  12, 
and  went  into  camp.  Supper  was  served 
about  7  o'clock.  The  camp  was  in  charge 
of  the  defendant  Castle.  Two  colored  men 
did  the  cooking.  The  sleeping  apartments 
were  upstairs.  The  lower  part  of  the  main 
building  was  used  as  a  dining  room,  and 
a  part  of  it  as  a  lobby.  There  was  a  hall 
upstairs,  and  bedrooms  on  either  side.  The 
defendant  Castle  discharged  hands  for  dis- 
order. Bach  "boss"  was  held  responsible  for 
his  hands,  and  had  the  power  to  discharge 
them.  The  witness  had  some  talk  with  Cas- 
tle about  not  having  dinner  that  day.  He 
asked  who  was  drinking  at  the  camp,  and 
the  witness  told  him  the  Fortner  boys  and 
Dockery  were  drinking  some.  There  was  a 
rule  that  no  drinking  should  be  allowed  in 
camp.  The  witness,  under  objection,  was 
permitted  to  say  that  Castle  drank  himself, 
to  which  the  defendant  excepted.  It  was 
further  in  evidence  that  dinner  was  sent  to 
the  hands  in  the  woods,  being  prepared  by 


the  cooks,  and  that  the  hands  were  charged 
by  Castle,  for  the  company,  a  stipulated 
price  per  meal  for  their  dinner  sent  them, 
which  was  "docked  out"  of  the  daily  wages 
of  the  men.  The  state  proposed  to  show  by 
John  Roberts  that  sufficient  dinner  "^as  not 
sent  to  his  hands  on  the  day  of  the  homi- 
cide. The  defendant  objected,  the  objec- 
tion was  overruled,  and  the  defendant  ex- 
cepted. 

C.  H.  Buchanan  testified  that  the  deceased 
were  drinking  before  and  after  supper;  that 
he  heard  no  hollering  by  them  out  on  the 
porch,  but  could  hear  them  cursing  all  over 
the  lobby,  and  heard  shooting  once  or  twice 
upstairs.  A  day  or  two  afterwards  he  saw 
where  one  ball  went  through  the  floor  of 
Dockery  and  Fortner's  room  into  the  lobby; 
heard  them  cursing  about  the  time  they  came 
into  supper,  using  profane  and  Indecent  lan- 
guage. They  were  making  a  noise,  and 
Castle  asked  them  several  times  to  stop. 
Castle  got  the  time  of  the  deceased  men  from 
Roberts;  said  he  did  not  see  why  the  boys 
wanted  to  do  that  way;  that  they  could  get 
their  money  without  doing  that  way;  that, 
when  Gkirland  came,  he  asked  Castle  where 
the  boys  were,  and  Oastle  said,  "Upstairs." 
Castle  asked  Garland  what  were  Mortimer's 
orders.  Garland  said  Mortimer's  orders  were 
to  write  out  discharges  and  tell  them  to  go 
away;  said,  "Send  them  away  quietly;"  to 
deputize  all  of  the  men  he  wanted.  Oastle 
asked  Garland  who  would  be  good  men,  and 
he  named  several.  Garland  was  in  the  em- 
ployment of  the  lumber  company.  The  de- 
fendants went  to  the  room  of  the  deceased. 
Castle  had  a  lantern  in  his  left  hand,  and  an 
envelope  in  his  right  hand.  All  went  up- 
stairs; went  into  Dockery  and  Fortner's 
room.  Castle,  Garland,  and  Lunsford  walked 
in.  Castle  walked  in  first,  on  the  right  side. 
Then  Garland  walked  in  on  the  left  side. 
Castle  handed  Dockery  an  envelope,  and 
said,  "Here,  boys,  is  your  time."  Dockery 
said  something.  Never  understood  what  he 
said.  All  stood  up.  "Fortner  was  sitting  on 
the  left  of  the  bed,  as  we  went  In."  Dockery 
had  a  knife  in  his  hand— hawkbill.  Fortner 
had  a  pistol  in  his  right  hand,  sitting  on  the 
bed,  with  his  feet  hanging  down,  holding 
the  pistol  with  the  muzzle  towards  the  door; 
and,  as  Garland  stepped  in,  Fortner  turned 
his  pistol  up,  by  turning  over  his  hand.  Gar- 
land grabbed  at  the  pistol,  and  said,  "What 
are  you  going  to  do  with  that  pistol?"  Fort- 
ner arose  and  grabbed  the  pistol  with  both 
hands,  and  they  entered  into  a  scuffle  with  the 
pistol.  As  Garland  took  hold  of  the  pistol, 
he  raised  up.  Dockery  raised  up  with  his 
knife  and  struck  at  Garland  two  strokes. 
Fortner  and  Garland  were  struggling  over 
the  pistol.  The  witness  thought  he  cut  Gar- 
land. 

Stokes  Pendland  testified:  That  he  was 
commissary  clerk,  and  was  at  the  camp  on 
the  night  of  the  homicide.  That  Dock«»ry 
came  in  about  3  o'clock,  and  said  he  quit  be 
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cause  tbey  gare  or  sent  out  no  dinner.  The 
witness  asked  blm  if  he  wanted  him  to  go 
up  to  the  lobby  and  have  some  dinner  cooked, 
and  be  said  be  did  not  want  any  dinner  at 
that  time.  He  and  Riddle  went  out  and  took 
a  drink  of  liquor.  Dockery  came  back  and 
asked  the  witness  to  show  him  a  knife.  The 
witness  went  and  got  out  knives,  and  he 
bought  one.  He  said  he  had  not  had  any 
dinner,  and,  if  Castle  charged  him  with 
three  meals,  he  would  kill  him  at  supper. 
He  repeatedly  made  those  threats.  In  the 
evening,  up  to  supper  time,  he  was  drinking 
considerably,  and  said  he  had  two  kinds  of 
liquor.  He  bought  a  hawkbill  knife,  and 
said  that  was  the  kind  he  wanted;  that  he 
had  used  a  knife  like  that  before.  That 
evening  about  5  o'clock  the  witness  went  to 
Kiddle,  and  asked  him  to  talk  to  Dockery 
and  try  to  get  him  quiet.  He  said  that  Dock- 
ery said  all  he  wanted  was  his  money.  The 
witness  told  him  if  that  was  it,  he  would 
phone  Mortimer,  and  see  that  he  got  his 
money.  After  this  conversation.  Castle  came 
where  the  witness  was..  The  witness  told 
Castle  that  he  was  going  to  have  some 
trouble,  and  related  the  threats— that  Dock- 
ery had  said  he  would  kill  him  if  he  charged? 
him  for  three  meals.  The  witness  went  to 
supper,  and  warned  Castle  as  to  the  threats. 
The  gong  rang,  and  they  started  into  sup- 
per. He  saw  Fortner.  He  and  Dockery 
were  oursing  and  using  some  tough  Ian- 
^age.  "We  sat  down  to  the  table.  There 
were  between  fifty  and  sixty  of  us.  Castle 
asked  the  boys  to  keep  quiet  After  he  called 
the  roll,  he  went  back  into  his  office.  Dock- 
ery kept  on  using  the  language  until  all  had 
gone  out  except  a  few  of  us.  His  language 
was  very  vulgar."  The  witness  T^nt  back 
to  the  commissary.  ''Met  Fortner  and  Dock- 
ery In  the  hall.  They  were  taking  a  drink 
of  whisky.  One  of  them  said,  'We  have  got 
the  whole  damned  thing  bluffed.*  Think  it 
was  Dockery."  The  witness  said,  "Boys,  if 
you  have  got  the  thing  bluffed,  I  would  go 
up  and  go  to  bed.'*  That  was  the  last  the 
witness  saw  of  them.  They  were  shooting 
and  making  all  sorts  of  noise  upstairs,  like 
knocking  over  things.  The  conduct  of  the  de- 
ceased men  was  such  as  to  make  the  hands 
leave,  and  they  said  if  it  was  such  as  to  be 
overlooked  they  would  leave. 

J.  W.  Staney  testified  that  he  was  at  sup- 
per, and  heard  the  deceased  use  the  language 
stated  by  other  witnesses.  He  left  because 
of  the  language  they  used.  He  heard  a 
noise  upstairs.  They  came  downstairs.  Their 
language  was  very  vulgar. 

Zeb  Huskins  testified  that  he  saw  the  de- 
ceased In  the  hallway,  going  towards  their 
room.  ''Dockery  had  a  knife,  and  Fortner 
tiad  a  pistol.    Fortner  said,  'I  thought  you 

were    that    John    Castle.'     Dockery 

caught  me  by  the  shoulder  and  pulled  me 
Into  the  room,  and  asked  me  if  I  had  seen 

anything  of  that Castle.    He  said,  if  he 

could  see  the that  night,  this  would  do 


the  work  for  him.  He  then  jumped  off  the 
bed  and  shot  down  through  the  floor.  Dock- 
ery said,  if  he  could  see  the ,  he  would 

cut  him  to  death.  He  said  that  he  had  cut 
one  to  death,  and  they  penned  him  for  that 

He  said  he  was  going  to  cut  another 

if  he  could  see  John  Castle  that  night,  and, 
if  they  penned  him  for  that,  he  was  going  to 
quit" 

There  was  much  dther  testimony  of  the 
same  character.  The  testimony  in  regard  to 
the  homicide,  as  gathered  from  the  several 
witnesses,  is  substantially  as  follows:  The 
defendants,  together  with  several  others, 
went  to  the  room  of  the  deceased  for  the 
purpose  of  giving  them  their  time  and  dis- 
charging them.  Fortner,  with  a  pistol  in  his 
right  hand,  started  to  raise  up  off  the  bed, 
and  cursed  them.  Garland  grabbed  the  pis- 
tol with  his  left  hand.  Fortner  raised  up 
straight  So  did  Dockery,  with  a  knife  In 
his  hand;  Fortner  trying  to  shoot  Garland 
was  holding  the  pistol.  Castle  pulled  out  his 
revolver.  Dockery  made  a  cut  at  Garland 
with  his  knife,  and,  as  he  did  so,  Castle  shot 
Fortner.  He  shot  him  twice.  As  he  turned, 
Dockery  had  his  knife  drawn,  facing  Castle^ 
hla  arm  drawn  in  a  cutting  position.  Castle 
shot  him  twice, 

The  first  exception  relates  to  the  testimony 
of  John  Roberts  that  sufficient  dinner  was  not 
sent  to  his  hands  on  the  day  of  the  homicide. 
This  testimony  was  clearly  Irrelevant,  and 
was  calculated  to  prejudice  the  defendant 
Castle;  It  being  his  duty  to  have  dinner  sent 
to  the  hands,  for  which,  under  his  direction, 
they  were  to  be  charged  on  the  books  of  the 
company,  to  be  deducted  from  their  wages. 
To  charge  that  he  did  not  send  proper  dinner, 
or  a  sufficient  quantity  of  dinner,  was  cal- 
culated to  prejudice  the  jury  against  him, 
and  should  not  have  been  admitted. 

The  second  exception  is  directed  to  the 
testimony  that  Castle  drank  liquor.  It  is  not 
suggested  that  he  was  drunk  on  the  night  of 
the  homicide.  If  the  purpose  of  the  testi- 
mony was  to  attack  his  character-find  we 
do  not  see  how  it  could  havb  been  admitted 
for  any  other  purpose— It  was  incompetent 
He  did  not  put  his  character  in  evidence,  and 
certainly  the  state  could  not  Introduce  evi- 
dence for  that  purpose  upon  the  question  of 
his  guilt  When  he  went  upon  the  stand  he 
put  his  general  character  in  issue  as  a  wit- 
ness, and  the  state  might  have  proved  that 
such  character  was  not  good.  It  could  not 
however,  Introduce  evidence  of  particular 
facts  or  conduct  on  his  part  It  is  well  set- 
tled that,  for  the  purpose  of  attacking  gen- 
eral character,  the  p'arty  seeking  to  do  so 
can  only  prove  common  report  or  reputa- 
tion. State  V.  Laxton,  76  N.  C.  216;  State  v. 
Boswell,  13  N.  C.  200;  State  v.  Bullard,  100 
N.  C.  486,  6  S.  E.  191;  State  v.  Hawn,  107 
N.  C.  810,  12  S.  B.  455. 

"The  defendants  asked  the  court  to  charge 
the  jury  that  if,  when  Castle  approached  the 
deceased,  and  handed  one  of  them  his  time^ 
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and  gave  notice  of  discharge,  they  immedi- 
ately drew  deadly  weapons  and  used  threat- 
ening language,  or  attempted  to  make  a  dead- 
ly assault  on  Castle  or  Garland,  who  accom- 
panied him.  Castle  was  Justified  in  meeting 
force  with  force  necessary  to  protect  him- 
self and  companion  from  bodily  harm;  that, 
if  Castle  was  where  he  had  a  right  to  be  or 
it  was  his  duty  to  be,  he  was  not  required 
by  the  law  to  retreat  to  the  wall  from  a 
deadly  assault,  though  if  he  stepped  back 
when  Dockery  had  drawn  a  knife  within 
reach  of  him,  and  was  impeded,  so  he  could 
not  get  out  of  Dockery's  reach,  by  John  Luns- 
ford,  he  did  retreat  to  the  wall."  The  court 
gave  these  instructions,  adding  to  each  of 
them  the  words,  "Buf  you  are  to  Judge  of 
the  force  necessary,  and  not  the  prisoner," 
to  which  the  defendants  excepted.  We  think 
that  the  prayers  as  asked  were  correct  propo- 
sitions of  law,  in  the  light  of  the  testimony, 
and  that  the  court  below  should  not  have 
added  the  words  complained  of.  While  it  is 
undoubtedly  true  that  the  Jury  are  the  Judges 
of  the  force  which  reasonably  appeared  neces- 
sary to  be  used  to  repel  the  assault,  or,  to 
put  it  more  accurately,  they  are  to  put  them- 
selves in  the  place  of  the  prisoners,  and  say 
whether  or  not,  from  the  testimony,  the  force 
used  was  such  as  a  reasonable  man,  under 
like  circumstances,  would  have  used,  yet  it 
is  not  correct  to  leave  the  guilt  or  innocence 
of  the  defendants  to  depend  upon  the  abso- 
lute necessity  of  the  force  used.  "Where  one 
is  drawn  into  a  combat  of  this  nature  by  the 
very  instinct  and  constitution  of  his  being, 
he  is  obliged  to  estimate  the  danger  in  which 
he  has  been  placed,  and  the  kind  and  degree 
of  resistance  necessary  to  his  defense.  To 
do  this,  he  must  consider  not  only  the  size 
and  strength  of  his  foe,  how  he  is  armed,  and 
his  threats,  but  also  his  character  as  a  vio- 
lent and  dangerous  man.  It  is  sound  sense, 
and  we  think  sound  law,  tliat,  before  a  Jury 
shall  be  required  to  say  whether  the  defend- 
ant did  anything  more  than  a  reasonable 
man  should  have  done  under  the  circumstan- 
ces, it  should,  lis  far  as  can  be,  be  placed 
in  the  defendant's  situation,  surrounded  with 
the  same  appearances  of  danger,  with  the 
same  degree  of  knowledge  of  the  deceased's 
probable  purpose  which  the  defendant  pos- 
sessed. •  •  •  The  Jury  must  ascertain 
the  true  character  of  the  combat,  for  if,  from 
the  nature  of  the  attack,  there  was  reason- 
able ground  to  believe  there  was  a  design 
to  destroy  his  life  or  commit  a  felony  upon 
his  person,  the  killing  the  assailant  would 
be  excusable  homlcide^^  State  v.  Turpin,  77 
N.  C.  477,  24  Am.  Rep.  455. 

The  court  charged  the  Jury:  "Yet  it  was 
incumbent  upon  him  to  use  first  gentle  and 
mild  means,  and  if  he  and  those  with  him 
used  more  force  than  was  necessary,  or  un- 
reasonable or  violent  force,  such  as  deadly 
weapons,  and  you  find  they  could  have  been 
ejected  without  such  violent  force,  the  de- 
fendants would  be  guilty  of  murder  in  the 


second  degree."  To  this  instruction  the  de- 
fendants excepted.  The  defect  in  this  in- 
struction consists  in  the  fact  that  the  Judge 
makes  the  right  of  self-defense  to  turn  upon 
the  necessity  for  the  foi^  used,  without  ref- 
erence to  the  question  wliether  it  reasonably 
appeared  to  be  necessary  to  use  such  force 
as  the  defendants  resorted  to.  The  right  of 
self-defense  depends  upon  the  use  of  such 
force  as  is  necessary,  or  reasonably  appears 
to  be  necessary,  whereas  his  honor  directed 
the  Jury  to  consider  only  the  question  of 
necessity.  We  think  there  is  also  error  in 
this  Instruction  because,  taking  all  of  the 
testimony  to  be  true,  the  doctrine  of  molliter 
manus  does  not  apply.  The  defendant  Castle 
had  a  right  to  go  into  the  room  for  the  pur- 
pose of  giving  them  their  time  and  notifying 
them  of  their  discharge.  All  of  the  testi- 
mony shows,  that  as  he  entered  the  room 
these  men  were  armed  with  deadly  weapons, 
and  immediately  upon  his  entering  the  room 
the  difficulty  began.  There  Is  no  phase  of 
the  testimony  which  tended  to  show  that  the 
defendants  could  have  resorted  to  gentle  and 
mild  means  in  performing  their  mission. 

His  honor  further  instructed  the  Jury:  "If 
the  provocation  be  great,  it  will  be  but  man- 
slaughter; but  if  the  provocation  be  bat 
slight,  and  the  killing  be  done  out  of  all  pro- 
portion to  the  provocation,  it  will  be  murder 
in  the  second  degree."  The  error  in  this  in- 
struction consists  in  assuming  that  the  Jury 
could  find  tliat  there  was  slight  provocation. 
If  the  Jury  found  that  there  was  any  provo- 
cation. It  consisted  in  a  deadly  assault  by 
the  deceased  upon  the  defendants;  and  It 
would  be  difficult  to  conceive  how  the  Jury, 
in  the  lleht  of  all  the  evidence,  could  find 
that  the  means  used  by  the  defendants  was 
"out  of  all  proportion  to  the  provocation." 

He  again  charged  the  Jury:  "If  the  defend- 
ants went  to  the  room  of  the  deceased  for 
the  purpose  of  discharging  them,  and  not 
for  the  purpose  of  conflict  or  fight,  and  they 
entered  into  a  sudden  quarrel  and  fight,  and 
killed  Dockery  and  Fortner,  they  would  be 
guilty  of  manslaughter."  There  is  no  evi- 
dence in  this  case  that  the  defendants  enter- 
ed into  a  sudden  quarrel  with  the  deceased. 
Assiunlng  that  the  Jury  did  find  that  the  de- 
fendants went  to  the  room  of  the  deceased 
for  the  purpose  of  discharging  them,  which 
was  entirely  lawful,  and  not  for  the  purpose 
of  having  a  conflict  or  fight,  there  was  no 
word  used  from  which  the  Jury  could  infer 
a  sudden  quarrel.  The  testimony  tended  to 
show  that  one  of  the  deceased  had  a  pistol, 
and  the  other  a  hawkbill  knife;  that  when 
Qarland  undertook  to  disarm  Fortner  of  his 
pistol,  Dockery  attempted  to  use  his  knife 
upon  Garland  or  Castle  while  Garland  was 
struggling  with  Fortner.  With  these  condi- 
tions surrounding  them,  we  can  see  no  the- 
ory upon  which  the  defendants  can  be  guilty 
of  manslaughter.  If  the  Jury  found  that 
they  went  there  for  a  lawful  purpose,  and  in 
the  prosecution  of  such  purpose  they  wem 


N.  C) 


STATE  V.  TAYLOE. 


suddenly  assaulted  In  the  manner  testified 
to  by  the  witnesses,  and  they  used  such  force 
as  was  or  reasonably  appeared  to  them  to  be 
necessary,  the  Jury  taking  Into  conslderatioQ 
the  character  of  the  deceased,  the  frame  of 
mind  in  which  they  had  been  and  were  at 
the  tbne,  the  threats  of  one  of  them,  and  all 
the  other  testimony,  we  think  the  defend- 
ants were  entitled  to  an  instruction  that  It 
was  excusable  homicide.  Of  course,  If  the 
Jury  should  find  that  the  defendants  Castle 
and  Garland  went  there  for  the  purpose  of 
provoking  a  difficulty,  and  not  for  the  bona 
fide  purpose  of  discharging  their  duty,  and  in 
the  prosecution  of  such  purpose  they  killed 
the  deceased,  they  would  be  guilty  of  man- 
slaughter, at  least;  and.  If  the  Jury  should 
further  find  that  the  deceased  made  no  as- 
sault upon  them,  they  would  be  guilty  of 
murder,  at  least  in  the  second  degree. 

The  defendants  further  except  to  his  hon- 
or's charge  for  that  he  repeatedly  said  to  the 
Jury  that  the  burden  was  upon  them  to  prove 
to  their  satisfaction  the  existence  of  the  facts 
necessary  to  reduce  the  grade  of  the  offense, 
or  to  mitigate  or  excuse  the  homicide.  Un- 
doubtedly the  general  rule  as  stated, by  his 
honor  is  correct,  but  we  think  that  he  should 
have  gone  further,  and  ^aid  to  the  Jury  that, 
if  the  facts  and  circumstances  accompanying 
the  homicide  were  given  in  evidence  by  the 
state's  witnesses,  the  defendants  were  not 
called  upon  to  introduce  other  testimony,  but 
could  rely  upon  the  state's  evidence  for  miti- 
gation of  the  grade  of  the  homicide  or  for  an 
acquittal.    See  State  y.  Willis,  63  N.  a  26. 

His  honor  said  to  the  Jury  in  conclusion: 
"But  it  is  incumbent  upon  the  defendants  to 
satisfy  you  that  these  circumstances  and 
state  of  facts  have  been  shown  to  your  sat- 
isfaction." We  think  that  this  wa's  calculat- 
ed to  leave  the  impression  upon  the  minds  of 
the  Jury  that  the  defendants  were  required 
to  introduce  independent  evidence  to  miti 
gate  or  excuse  the  homicide.  As  we  have 
seen,  if  there  was  any  evidence  in  the  state's 
testimony  which  tended  to  establish  the  de- 
fense, it  was  the  duty  of  the  Jury  to  consider 
it,  as  tending  to  sustain  the  plea  of  self-de- 
fense. 

The  testimony  In  this  case  shows  a  course 
of  conduct  on  the  part  of  the  deceased  which 
placed  the  defendant  Castle,  with  the  respon- 
sibilities, resting  upon  him,  and  his  duties 
not  only  to  his  employer  but  to  the  large 
number  of  men  under  his  charge,  in  an  ex- 
ceedingly embarrassing  position,  fle  was 
in  charge  of  a  lumber  camp  of  some  50  or  60 
men.  It  was  absolutely  necessary  to  a  dis- 
cbarge of  his  duty  both  to  his  employer  and 
the  men  that  such  conduct  as  Is  testified  to  by 
the  state's  witnesses  on  the  part  of  the  de- 
ceased should  be  suppressed,  and  that  per- 
sons conducting  themselves  as  did  the  de- 
ceased should  be  discharged;  and  if  the  Jury 
found  (and  we  think  they  would  have  been 
fully  Justified  in  finding)  that  he  was  endeav- 
oring to  discharge  his  duty,  and  in  doing  so 


the  conduct  of  the  deceased  was  such  as  to 
create  in  his  mind  a  reasonable  apprehension 
that  they  would  execute  their  threats  and 
continue  in  their  course  of  conduct,  he  was 
not  only  Justified,  but  It  was  his  duty,  to 
use  such  means  as  were  necessary  to  rid  the 
camp  of  such  persons.  It  certainly  was  his 
duty  to  discharge  them,  and,  to  do  so  prompt- 
ly, he  had  a  right  to  go  to  their  room  for  that 
purpose;  and  in  view  of  what  had  occurred, 
and  the  conduct  of  the  deceased  in  the  dining 
room  and  after  they  had  gone  to  their  room, 
it  was  but  common  prudence  for  him  to  carry 
a  sufficient  number  of  men  to  prevent  or  re- 
press any  further  violence.  His  language 
upon  entering  the  room,  "Boys,  here  is  your 
time,"  is  entirely  consistent  with  the  lawful 
purpose  on  his  part.  In  the  deadly  encounter 
which  immediately  followed,  and  in  which 
the  homicide  was  committed,  we  think  that 
the  defendants  were  entitled  to  the  instruc- 
tions asked  by  their  counsel,  and  that  the 
modification  of  them  was  calculated  to  prej- 
udice them. 

Upon  the  whole  record,  we  think  the  de- 
fendants are  entitled  to  a  new  trlaL 
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(Supreme  Oourt  of  North  Carolina.    Dec.  18. 
1008.) 

CRIMINAL  LAW— FORMER  CONVICTION— DISOR- 
DERLY CONDUCT— VIOLATION  OP  CITY  ORDI- 
NANCE —  ASSAULT  —  SUSTAINING  PLEA  OF 
FORMER  CONVICTION— PRACTICE. 

1.  Where  the  court  sustains  a  plea  of  former 
conviction  after  the  Jury  has  returned  a  verdict 
of  guilty,  the  proper  practice  is  to  strike  out 
the  verdict  and  sustain  the  plea  as  ui>on  a  de- 
murrer by  the  state;  and  to  enter  a  judgment 
of  not  guilty  on  the  verdict  as  rendered  is  im- 
proper. 

2.  A  conviction  of  violating  a  city  ordinance 
punishing  the  disturbance  of  the  good  order 
and  quiet  of  the  town  by  fighting,  etc.,  is  not  a 
bar  to  a  prosecution  by  the  state  for  an  as- 
sault. 

3.  Where  the  trial  court  sustains  a  plea  of: 
former  conviction  and  enters  a  judgment  of  not. 
guilty^  without  striking  out  the  jury's-  verdict! 
of  guilty,  it  may,  on  reversal,  proceed  to  enter 
judgment  of  conviction. 

Appeal  from  Superior  Court,  Edgecombe 
County;  Ferguson,  Judge. 

J.  M.  Taylor  was  prosecuted  for  an  assault 
vdth  a  deadly  weapon,  and  from  the  Judg- 
ment of  acquittal  the  state  appeals.  Be- 
versed. 

The  Attorney  Qeneral,  for  the  State. 

CONNOR,  J.  The  defendant  was  indicted 
at  the  September  term,  1908^  of  the  superior 
court  of  Edgecombe  county,  for  an  assault 
with  a  deadly  weapon.  The  record  states 
that  he  pleaded  "Not  guilty."  The  case  on 
appeal  states  that  the  defendant  "admits  the 
assault,  but  contends  and  introduces  evidence 
tending  to  prove  that  no  deadly  weapon  was 

f  2.  Sm  Criminal  Law,  vol.  14,  Cent  Dig.  }  404. 
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used.  •  •  •  The  defendant  pleads  former 
conviction,  and  offers  In  evidence  the  record 
of  the  mayor's  court  of  the  town  of  Tarboro, 
which  shows  that  in  August,  1902,  a  warrant 
was  issued  by  the  mayor  against  the  defend- 
ant charging  that  he  *did  unlawfully  violate 
an  ordinance  of  the  town  of  Tarboro,  to  wit, 
Ordinance  No.  10,  section  1,  by  fighting  and 
disturbing  the  peace,  contrary  to  said  ordi- 
nance, against  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  state.' "  The  defendant  was  ar- 
rested upon  said  warrant,  and  judgment  ren- 
dered as  follows:  "After  hearing  the  evi- 
dence, and  it  appearing  to  the  court  that  the 
defendant  pleads  guilty,  it  is  considered  and 
adjudged  that  the  defendant  pay  costs,  $2.85." 

Ordinance  No.  10  is  in  the  following  words: 
"No  person  or  persons  shall  be  permitted  to 
disturb  the  good  order  and  quiet  of  the  town 
by  fighting,  making  loud  noises,  using  pro- 
fane, boisterous  and  indecent  language  or  in 
any  other  manner,  under  a  penalty  of  twenty 
five  dollars."  The  mayor  testified,  "I  Issued 
this  warrant  under  Ordinance  No.  10,  and 
tried  the  defendant  for  disturbing  the  peace 
of  the  town  by  fighting,  exactly  as  set  out 
in  the  warrant.  There  was  no  evidence  of 
any  disturbance  by  making  loud  noises  or 
using  profane,  boisterous,  or  indecent  lan- 
guage. The  evidence  disclosed  no  disturb- 
ance or  noise  except  the  act  of  striking  the 
said  Will  Pope.  •  •  •  The  warrant 
shows  what  I  tried  Taylor  for."  At  the  close 
of  the  evidence  the  defendant  asks  the  court 
to  charge  the  Jury  "that  upon  the  record  on 
evidence  the  defendant  has  been  tried  and 
convicted  of  a  simple  assault  for  the  offense 
under  investigation."  The  court  declined  to 
give  the  charge  asked,  but  reserved  its  opin- 
ion. The  Jury  returned  a  verdict  of  guilty 
of  a  simple  assault.  The  solicitor  prayed  the 
Judgment  of  the  court.  The  court  announced 
that,  having  reserved  its  opinion  as  to  wheth- 
er the  plea  of  the  defendant  of  former  con- 
viction is  good  upon  the  record  of  the  mayor's 
court  Introduced  in  evidence,  he  adjudges 
isaid  record  is  sufficient  to  sustain  the  plea 
of  forme^  conviction,  and  therefore  directed 
the  clerk  to  enter  a  Judgment  of  "Not  guil- 
ty," and  directed  that  the  defendant  be  dis- 
charged.   The  state  appealed. 

The  record  proper,  which  controls  when 
conflicting  with  the  case  on  appeal,  states: 
"The  jury  upon  their  oath  say  that  the  said 
J.  M.  Taylor  is  not  guilty,  in  manner  and 
form  as  charged  in  the  bill  of  indictment, 
of  an  assault  with  a  deadly  weapon,  but  id 
guilty  of  a  simple  assault,  and  thereupon  It 
is  ordered  by  the  court  that  the  said  J.  M. 
Taylor  go  without  day"  (the  court  holding 
the  plea  of  former  conviction  as  set  out  in 
the  case  on  appeal  to  be  good). 

The  record  presents  a  singular  condition  of 
the  case.  There  is  a  verdict  of  guilty  of  an 
offense  of  which,  by  reason  of  the  form  of 
the  indictment,  the  court  has  Jurisdiction. 
State  v.  Fesperman,  108  N.  0,  770,  13  S.  B. 


14,  and  cases  there  cited.  The  verdict  is 
left  standing  as  rendered  with  a  Judgment  of 
**Not  guilty."  His  honor,  having,  upon  con- 
sideration of  the  question  of  the  sufficiency 
of  the  evidence  to  sustain  the  plea,  decided 
against  the  state,  should  have  stricken  out 
the  verdict  and  sustained  the  plea  as  upon  a 
demurrer  by  the  state,  from  which  an  appeal 
could  be  taken.  The  confusion  in  the  record 
arises  from  the  failure  to  observe  the  pro- 
cedure pointed  out  by  this-  court  in  several 
cases.  Smith,  C.  J.,  in  State  v.  Pollard,  83 
N.  C.  597,  discusses  the  authorities,  and  says: 
"It  is  true,  double  pleading  is  allowed  only 
in  civil  cases  under  the  statute  of  Anne,  as 
was  said  by  Pearson,  0.  J.,  in  State  v.  Pot- 
ter, 61  N.  C.  338,  and  the  Jury  could  not  be 
impaneled  to  try  at  one  time  more  than  the 
issue  of  a  single  plea;  but  the  difficulty  is 
obviated  by  allowing  the  second  plea,  and  a 
Jury  trial  on  it,  after  the  verdict  on  a  pre- 
ceding plea,  and  the  reasonableness  of  this 
practice  commends  itself  to  our  approval." 
The  court  in  State  v.  Respass,  85  N.  C.  535, 
45  Am.  Rep.  700,  approves  the  practice  point- 
ed out  in  Pollard's  Case.  State  v.  Washing- 
ton, 89  N.  C.  535,  45  Am.  Rep.  700:  "Regu- 
larly, the  two  pleas  of  f6rmer  conviction  and 
not  guilty  should  be  tried  separately,  since 
the  plea  of  former  conviction  implies  an  ad- 
mission of  the  criminal  act  and  is  inconsist- 
ent with  an  absolute  denial.  But  the  prac- 
tice of  trying  them  together  has  become  not 
unusual,  and  is  often  convenient."  State  v. 
Winchester,  113  N.  C.  641,  18  S.  B.  657. 

For  the  purpose  of  disposing  of  this  appeal 
we  assume  that  the  solicitor  demurred  to  the 
evidence  offered  to  sustain  the  plea,  and  that 
the  court  overruled  his  demurrer.  Thus  view- 
ing the  case,  we  think  that  his  honor  was  In 
error.  It  is  well  settled  that  a  town  ordi- 
nance cannot  make  criminal  or  prescribe  a 
punishment  for  acts  which  are  Indictable  at 
common  law  or  by  statute.  State  v.  Austin, 
114  N.  C.  855,  19  S.  E.  919,  25  L.  R.  A.  283, 
41  Am.  St.  Rep.  817;  State  v.  Stevens,  114 
N.  C.  873,  19  S.  B.  861.  It  is  equally  well 
settled  that  they  may  pass  ordinances  pro- 
hibiting disorderly  cohduct,  and  Impose  a 
penalty  for  their  violation,  etc.,  and  that  Or- 
dinance No.  10  of  the  town  of  Tarboro  Is 
valid.  It  is  substantially  like  the  one  set  out 
In  State  v.  Galnan,  94  N.  0.  880.  Merrimon, 
J.,  says:  "The  ordinance  mentioned  In  the 
warrant  lias  reference  to  and  forbids  such 
acts  and  conduct  of  persons  as  are  offensive 
and  deleterious  to  society,  particularly  in 
dense  populations,  as  In  cities  and  towns,  but 
do  not  per  se  constitute  criminal  offenses 
under  the  general  law  of  the  state.  •  •  • 
The  purpose  of  the  ordinance  is  to  promote 
good  iifiorals,  the  decencies  and  proprieties 
of  society,  and  prevent  nuisances  and  other 
criminal  offenses  which  might  result  from 
the  acts  and  conduct  prohibited."  In  State  v. 
McNInch,  87  N.  O.  567,  Ashe,  J.,  says:  "His 
honor  seems  to  have  had  in  his  mind  the 
crime  of  nuisance  at  common  law,  but  the 
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ordinance  of  the  city  was  evidently  intended  t 
to  create  different  offenses  from  that.  It 
was  a  police  regulation,  adopted  not  merely 
to  secure  the  citizens  of  the  city  against  an- 
noyance, but  to  prevent  the  evil  example  of 
such  immoral  conduct" 

By  section  3820  of  the  Code  the  violation 
of  a  town  ordinance  is  made  a  misdemeanor, 
jurisdiction  whereof  is  vested  in  a  Justice  of 
the  peace.  Section  3818  confers  upon  the 
mayor  the  Jurisdiction  of  a  Justice  of  the 
peac^  "in  all  criminal  matters  arising  under 
the  laws  of  the  state  or  under  the  ordinances 
of  said  city  or  town."  The  warrant  Issued 
by  the  mayor  was  sufladently  definite.  State 
V.  Merritt,  83  N.  C.  677.  "A  Justice  of  the 
peace,  and  as  well  the  mayor,  has  Jurisdic- 
tion of  a  violation  of  a  town  ordinance  be- 
cause it  Is  a  misdemeanor,  and  the  punish- 
ment thereof  cannot  exceed  a  fine  of  $50  or 
Imprisonment  for  thirty  days."  State  v.  Cai- 
nan,  supra. 

The  offense  for  which  the  defendant  is  in- 
dicted in  the  superior  court  is  a  violation  of 
the  law  of  the  state— an  assault  with  a  dead- 
ly weapon.  This  brings  us  to  the  question 
whether  the  two  prosecutions  were  for  the 
same  offense.  Ruffin,  J.,  in  State  v. .Nash, 
86  N.  C.  651,  41  Am.  Rep.  472,  thus  states 
the  law:  "To  support  a  plea  of  former  ac- 
quittal, it  is  not  sufficient  that  the  two  prose- 
cutions should  grow  out  of  the  same  transac- 
tion, but  they  must  be  for  the  same  offense— 
the  same  both  in  law  and  in  fact"  "A  sin- 
gle act  may  be  an  offense  against  two  stat- 
utes, and.  If  each  requires  proof  of  an  addi- 
tional fact  which  the  other  does  not,  an  ac- 
quittal or  conviction  under  either  statute 
does  not  exempt  the  defendant  from  prose- 
cution and  punishment  under  the  other." 
State  V.  Stevens,  supra;  State  v.  Robinson, 
116  N.  C.  1046,  21  S.  E.  701.  Disorderly 
conduct  of  which  it  is  the  duty  and  province 
of  municipal  authorities  to  take  cognizance, 
may  not,  and  often  does  not.  Involve  an  as- 
sault When  it  does  so,  the  ordinance  is 
directed  against  the  disorderly  conduct  and 
the  law  of  the  state  is  directed  against  the 
breach  of  the  peace.  Bleckley,  C.  J.,  in  Mc- 
Rae  V.  The  Mayor,  etc.,  59  Ga.  168,  27  Am. 
Rep.  390,  says;  "Many  transactions  which 
are  made  penal  by  the  general  law  of  the 
state  may  at  the  same  time  afford  material 
for  a  proper  police  ordinance.  The  state  may 
deal  only  with  the  central  element  of  the 
transaction,  which  is  fringed  all  around  with 
adjuncts  that  ought  to  be  prohibited  by  ordi- 
nances, as  highly  mischievous  to  the  quiet  of 
municipal  socie^.  In  the  country  such  ad- 
juncts might  not  need  repression,  for  there 
they  might  be  comparatively  harmless.  In 
a  city  we  think  a  man  may  fight  in  a  way  to 
violate  an  ordinance  without  being  guilty  of 
an  assault  and  battery." 

The  defendant  was  tried  before  the  mayor 
for  a  misdemeanor  in  violating  the  ordinance. 
It  may  be  that  he  was  not  guilty  upon  the 
evidence.    However  this  may  be,  the  offense 


of  which  he  was  convicted  was  different 
from  an  assault,  for  which  he  is  indicted. 
Robbins  v.  People,  95  111.  175.  The  demurrer 
of  the  solicitor  should  have  been  sustained. 

As  the  verdict  upon  the  plea  of  not  guilty 
has  not  been  set  aside,  we  see  no  reason  why 
the  court  may  not  proceed  to  Judgment 
State  V.  Battle,  130  N.  C.  655,  41  S.  E,  66. 

Error. 

(134  N.  C.  101) 

GRIFFIN  T.  ATLANTIC  COAST  LINE  R, 

CO. 

(Supreme  Court  of  North  Carolina.    Dec.  18, 

1903.) 

CARRISRS  —  INJURIES  TO  PASSBNGER8  —  COM- 
PLAINT—INCONSISTENT CAUSES  OF  ACTION- 
SUBMISSION  TO  JURY— ISSUES. 
1.  Plaintiff  alleged  that  he  was  a  passenger 
on  defendant's  train,  and  that  he  was  injured 
by  the  premature  starting  of  the  train  while  he 
was  attempting  to  alight.  In  an  ameudment  to 
his  complamt  ne  charged,  in  addition,  that  the 
injury  resulted  from  the  negligence  of  the  por- 
ter of  the  train  in  commanding  plaintiff  to 
alight  before  the  train  had  stopped,  etc.  Held, 
that  such  causes  of  action  were  mconsistent, 
and  necessarily  could  not  both  be  true,  aud 
hence  it  was  error  for  the  court  to  submit  the 
case  on  the  single  issue  as  to  whether  plaintiff 
was  injured  by  defendant's  negligence  as  al- 
leged in  the  complaint,  without  requiring  a  find- 
ing as  to  which  version  of  the  accident  alleged 
was  true. 
Clark,  0.  J.,  dissenting. 

Appeal  from  Superior  Court  Halifax 
County;  Moore,  Judge. 

Action  by  Hiram  Griffin  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
a  judgment  In  favor  of  plaintiff,  defendant 
appeals.    Reversed. 

Thos.  N.  Hill»  Day  &  Bell»  and  Geo.  B.  Bl- 
llott  for  appellant  Walter  £.  Daniel,  EL  L. 
Travis,  and  Claude  Kltchin,  for  appellee. 

CONNOR,  J.  This  action  was  prosecuted 
by  the  plaintiff  for  the  recovery  of  damages 
alleged  to  have  been  sustained  while  in  the 
act  of  alighting  from  the  defendant's  train. 
The  plaintiff,  at  the  appearance  term,  filed 
his  complaint  alleging  that  on  the  day  there- 
in named  he  purchased  a  ticket  of  defend- 
ant's agent  at  Kelford  to  Palmyra— both  sta- 
tions being  on  defendant's  road— and  boarded 
the  train,  delivering  his  ticket  to  the  con- 
ductor; that  when  the  train  stopped  at  Pal- 
myra, plaintiff  proceeded  to  get'  off,  and, 
"While  in  the  act  of  stepping  off,  without  no- 
tice or  warning  to  him,  the  engineer  care- 
lessly, negligently,  and  wantonly  moved  the 
train  suddenly,  giving  a  Jerk  to  the  cars, 
by  which  the  plaintiff  was  thrown  to  the 
ground,  breaking  his  wrist  and  otherwise  in- 
juring him;  that  the  defendant's  agent  in 
charge  of  the  train  negligently  and  careless- 
ly failed  to  give  him  a  reasonable  time  In 
which  to  get  off  the  train;  and  that  by  rea- 
son of  his  injuries  he  sustained  damage. 
The  defendant  denied  the  material  allega- 
tions of  the  complaint,  and,  for  a  further 
defense,  said  that  when  the  train  was  ap- 
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proachlng  the  station  at  Palmyra,  and  be- 
fore it  had  stopped,  the  plaintiff  negligently 
Jumped  and  alighted  from  the  train,  and  in 
doing  so  fell  and  was  injmred,  while  the 
train  was  still  in  motion,  and  before  it 
stopped,  and  that  he  thereby  assmned  the 
risk  of  being  injured,  and  his  negligence  was 
the  proximate  cause  of  his  injury.  The  de- 
fendant also  set  up  contributory  negligence. 
*At  November  term,  1902,^  the  plaintiff,  by 
leave  of  the  court,  amended  his  complaint, 
and  alleged  that  when  the  train  got  near  Pal- 
myra the  porter  called  said  station,  and,  as 
the  train  drew  near  thereto  and  slowed  down, 
the  plaintiff  got  up  from  his  seat,  and  went 
to  the  door  of  the  car,  to  be  ready  to  get  off 
when  it  stopped;  that  when  the  train  got  to 
the  station,  and  was  moving  very  slowly, 
having  nearly  stopped— the  plaintiff  believ- 
ing it  had  stopped^the  porter,  who  had  also 
come  to  the  door,  and  was  standing  on  the 
platform,  told  the  plaintiff  to  get  off,  and 
that,  in  obedience  to  the  direction  of  the  por- 
ter, and  believing  by  reason  thereof  that  it 
was  the  time  and  place  to  do  so,  he  stepped 
off  the  train,  and  was  violently  thrown  to 
the  ground,  sustaining  the  injuries  set  forth. 
The  defendant  denied  the  material  allega- 
tions of  the  amended  complaint. 

Without  objection,  his  honor  submitted  the 
following  issues:  Was  the  plaintiff  Injured 
by  the  negligence  of  the  defendant  as  al- 
leged in  the  complaint?  Did  the  plaintiff 
contribute  to  his  injury?  And  an  inquiry  as 
to  damages. 

As  said  by  Mr.  Justice  Douglas  in  Tucker 
v.  Satterthwaite,  120  N.  O.  1,  118,  2T  S.  B. 
45:  "We  are  not  inadvertent  to  the  long 
line  of  decisions  laying  down  the  rule  that 
the  refusal  of  the  court  to  submit  an  issue 
tendered  by  either  party  cannot  be  reviewed 
by  this  court  unless  exception  is  taken  in 
apt  time,  nor  do  we  wish  to  be  understood 
as  reversing  or  modifying  it  •  •  *  What 
we  now  say  is  that  section  395  of  the  Code 
is  mandatory— binding  equally  upon  the  court 
and  upon  counsel;  that  it  is  the  duty  of  the 
judge,  either  of  his  own  motion  or  at  the 
suggestion  of  counsel,  to  submit  such  issues 
as  are  necessary  to  settle  the  material  con- 
troversies arising  in  the  pleadings;  and  that 
in  the  absence  of  such  issues,  or  admissions 
of  record,  equivalent  thereto,  sufficient  to  rea- 
sonably justify,  directly  or  by  clear  implica- 
tion, the  judgment  rendered  therein,  this 
court  will  remand  the  case  for  a  new  trial." 
In  Pearce  v.  Fisher  (at  this  term)  45  S.  B. 
638,  two  defendants  were  sued  for  Injury  al- 
leged to  have  been  sustained,  one  as  land- 
lord, and  the  other  as  a  tenant,  of  a  part  of 
the  hotel  in  which  the  plaintiff's  goods  were 
stored.  The  following  issue  was  submitted: 
"Was  the  plaintiff  injured  by  the  defendants, 
or  either  of  them,  as  alleged  in  the  com- 
plaint?" The  Jury  answered  the  issue: 
"Yes."  Mr.  Justice  Walker  says:  "How  can 
this  court  decide,  from  the  verdict  as  thus 
rendered,  whether  the  Jury  intended  to  say 


that  the  plaintiff  was  injured  by  both  of  the 
defendants,  or  only  by  one  of  them?  To 
construe  the  verdict  either  way  would  be 
the  merest  conjecture.  The  answer  of  the 
Jury  to  the  issue  would  be  Just  as  appro- 
priate if  only  one  of  the  defendants  had 
caused  the  injury  as  it  would  be  if  by  Joint 
action  they  had  caused  It.  *  *  *  Issues 
should  not  be  submitted  in  such  a  way  that 
when  they  are  answered  it  will  be  left  doubt- 
ful as  to  what  the  Jury  have  found  with  re- 
spect to  the  liability  of  the  parties."  It  la 
true,  in  the  case  cited  the  defendant  except- 
ed to  the  issue.  In  this  case  it  will  be  seen 
that  the  allegations  in  the  original  complaint 
and  the  amended  complaint  are  based  upon 
entirely  different,  if  not  contradictory,  state- 
ments of  the  plaintiff's  cause  of  action.  The 
first  says  that  as  he  was  proceeding  to  alight 
from  the  train  the  engineer  gave  a  sudden 
jerk,  which  threw  him  violently  to  the 
ground,  etc.  If  the  Jury  found  this  to  be 
true,  he  was  clearly  entitled  to  recover.  The 
authorities  in  this  court  are  uniform  to  that 
effect  The  other  cause  of  action  consists  of 
the  allegation  that  as  the  train  approached 
Palmyra  he  was  told  by  the  porter  to  alight; 
that  the  trajn  had  slowed  down,  and  was 
moving  slowly,  having  nearly  stopped— he 
believing  that  it  had  stopped— and  that  the 
porter,  standing  on  the  platform,  directed 
him  to  get  off;  that  in  obedience  thereto  he 
did  step  off,  and,  because  of  the  fact  that  the 
train  was  moving  more  rapidly  than  he  had 
supposed,  he  was  thrown  to  the  ground  and 
injured.  Now,  certainly,  both  of  these  alle- 
gations cannot  be  true,  nor  is  It  so  contend- 
ed. In  one  view  of  the  case,  the  plaintiff 
was  injured  by  the  negligence  of  the  en- 
gineer, the  porter  taking  no  part  in  the  trans- 
action. In  the  other  view,  he  was  Injured 
by  the  negligence  of  the  porter,  the  engineer 
being  entirely  free  from  blame.  We  have 
held  that  the  two  causes  of  action  may  be 
Joined  In  the  complaint,  and  appropriate  is- 
sues submitted  to  the  jury  presenting  each 
phase  of  the  controversy.  Simpson  v.  Lum- 
ber Ck).  (at  this  term)  45  S.  EI  469,  and  cases 
therein  cited.  The  exception  of  the  defend- 
ant to  the  amendment  must  therefore  be 
overruled. 

We  do  not  deem  it  necessary  to  discuss  the 
exceptions  to  the  charge,  because,  If  the  issues 
had  presented  each  cause  of  action  separate- 
ly, many  of  the  exceptions  to  the  charge 
would  not  have  arisen.  Such  error  as  may 
have  crept  into  the  charge  Is  attributable  to 
an  effort  to  present  the  case  to  the  jury  in 
two  contradictory  aspects  under  one  Issue. 
The  principles  governing  the  rights  and  duties 
of  passengers  on  railway  trains  have  been  so 
frequently  and  recently  decided  by  this  court 
that  it  would  seem  unnecessary  to  repeat 
them.  If  the  Jury  found  from  the  evidence 
that  the  facts  alleged  In  the  original  complaint 
were  true,  and  further  found  that  there  was 
no  contributory  negligence,  the  plaintiff  would 
be  entitled  to  recover.    The  same  may  be  said 
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In  Inspect  to  the  second  cause  of  action.  But 
■nrely  they  could  not  answer  both  Issues  af- 
firmatlyely. 

The  plaintiff  testifies  as  follows:  **l  was 
sitting  In  the  car,  and  the  porter  came  through 
and  called  out,  'Palmyra  Station.'  I  got  up 
and  walked  to  the  door  Just  as  It  got  to  the 
station.  I  stood  In  the  door  until  it  about  hit 
the  station,  and  it  ran  by  the  station,  and  tem- 
porarily stopped.  As  it  ran  by  the  station,  the 
porter,  who  was  standing  on  the  platform  of 
the  car  on  the  other  side  of  me,  c^me  back 
and  told  me  to  get  off.  To  the  best  of  my  be- 
lief, the  train  had  stopped.  As  I  was  in  the 
act  of  stepping  off  the  second  step  from  the 
bottom,  it  Jerked  and  threw  me  out."  This 
testimony,  if  true,  entitles  the  plaintiff  to  re- 
cover. But  it  does  not  correspond  with  the  al- 
legation in  the  original  complaint,  in  which 
no  suggestion  is  made  that  he  alighted  from 
the  train  at  the  direction  of  the  porter.  The 
gravamen  of  that  allegation  is  that  the  de- 
fendant's agent  carelessly  failed  to  give  him 
a  reasonable  time  In  which  to  get  off  the  train, 
and  that  almost  immediately  after  stopping, 
before  the  plaintiff  could  possibly  alight,  he 
carelessly  and  negligently  started  the  train. 
Nor  does  the  testimony  correspond  with  the 
all^iation  in  the  amended  complaint,  the 
gravamen  of  which  is  that  the  porter  care- 
lessly and  negligently  told  him  to  get  off  the 
train,  and  that  by  reason  thereof  he  believed 
that  it  was  the  time  and  place  to  get  off,  and 
that  he  could  safely  do  so.  He  stepped  off, 
and  was  violently  thrown  to  the  ground.  The 
inference  which  we  draw  from  this  allegation 
Is  that,  at  the  time  the  porter  told  him  to 
alight,  the  train  was  moving  too  rapidly  for 
him  to  do  so  safely,  but  that  he  relied  upon 
the  porter's  Judgment,  and,  believing  that  he 
could  safely  alight,  was  thrown  from  »the 
train.  While  we  recognize  the  well-settled 
principle  that  pleadings  are  to  be  construed 
liberally,  with  a  view  to  substantial  Justice 
between  the  parties,  it  is  equally  well  settled 
that  the  proof  must  conform  substantially  to 
the  allegation.  As  was  said  by  this  court  in 
Parsley  v.  Nicholson,  66  N.  C.  209:  "The  rules 
of  pleadings  at  common  law  have  not  been 
abrogated  by  the  Code  of  Civil  Procedure. 
The  essential  principles  still  remain,  and  have 
only  been  modified  as  to  technicalities  and 
matters  of  form.  The  object  of  pleading,  both 
in  the  old  and  the  new  system,  is  to  produce 
proper  Issues  of  law  and  fact,  so  that  Justice 
may  be  administered  between  the  parties  liti- 
gant with  regularity  and  certainty."  The 
cause  of  action  stated  in  Simpson  v.  Lumber 
Co.,  supra,  was  the  negligent  conduct  of  the 
defradant  in  the  discharge  of  its  contractual 
duty  to  the  plaintiff.  It  is  allowable  for  the 
plaintiff  to  allege  different  acts  of  negligence, 
or  that  the  negligence  was  committed  in  dif- 
ferent ways.  "It  makes  no  difference,  with 
respect  to  the  plaintiff's  right  to  recover, 
whether  the  burning  was  caused  by  a  defec- 
tive engine,  or  by  setting  on  fire  combustible 
material  carelessly  left  by  the  defendant  on 


its  right  of  way."  So  in  this  case  the  same 
legal  result  would  follow  with  respect  to  the 
plaintiff's  right  to  recover,  and  the  measure 
of  damages,  whether  the  Injury  was  caused 
by  the  negligence  of  the  engineer  or  of  the 
porter.  But  as  we  have  said,  it  could  not  be, 
in  view  of  the  allegations,  the  negligence  of 
both.  The  issues  should  have  been  so  sub- 
mitted that  the  attention  of  the  Jury  would 
have  been  directed  to  the  testimony  in  both 
aspects  of  the  case,  so  that,  under  proper  in- 
structions from  the  court,  they  would  have  an- 
swered the  issues  accordingly  as  they  believed 
the  evidence.  If  they  had  answered  the  first 
issue,  in  respect  to  the  defendant's  negligence, 
"Yes,"  and  the  second  Issue,  in  respect  to  con- 
tributory negligence,  "No,"  that  would  have 
ended  the  controversy.  If,  however,  they  had 
answered  the  Issues  in  respect  to  the  first  al- 
legation in  the  negative,  they  would  then  have 
proceeded  to  consider  the  Issues  directed  to  the 
second  allegation. 

To  the  end  that  the  cause  may  be  submit- 
ted to  a  Jury  with  issues  drawn  in  accordance 
with  this  opinion,  a  new  trial  must  be  had. 
New  trial. 

CLARK,  C.  J.  (dissenting).  Concurring  In 
the  view  of  the  court  that  "the  same  legal 
result  would  follow  with  respect  to  the  plain- 
tiff's right  to  recover  and  the  measure  of  dam- 
ages, whether  the  injury  was  caused  by  the 
negligence  of  the  engineer  or  of  the  porter," 
it  seems  to  me  that  it  is  immaterial  which 
it  was,  and  no  detriment  was  caused  by  the 
Jury  not  finding  specifically  which  servant  of 
the  company  was  to  blame.  The  defendant 
was  to  blame  in  either  case,  and  that  is  all 
the  plaintiff  is  called  upon  to  prove.  The  Jury 
have  found  the  fact  on  which  the  plaintiff's 
right  to  recover  depends,  to  wit,  that  he  was 
injured  by  the  negligence  of  the  defendant  in 
alighting  from  its  cars  at  Palmyra  at  the  time 
mentioned,  and  being  thrown  to  the  ground. 
The  plaintiff  could  state  the  drcumstances  in 
his  complaint  in  the  different  phases  to  meet 
the  proof  that  might  be  offered.  Simpson  y. 
Lumber  Co.  (at  this  term)  45  S.  B.  469.  But 
that  does  not  require  an  issue  as  to  each,  but 
the  one  issue  "whether  the  plaintiff  was  in- 
jured by  the  negligence  of  the  defendant  as 
alleged  in  the  complaint"  should  be  sufficient, 
especially  since  the  defendant  did  not  ask  for 
another  issue,  nor  except  to  those  submitted. 
Had  the  party  been  killed,  and  his  personal 
representative  had  alleged,  from  uncertainty 
of  evidence,  the  different  phases  besides  the 
two  in  this  complaint  that  he  got  off  on  the 
right-hand  side  of  the  car,  and  on  the  left-hand 
side,  off  the  front  end  of  the  car,  and  off  the 
rear  end,  and  several  other  variant  circum- 
stances, must  there  be  an  issue  on  each?  It 
seems  there  is  but  one  issuable  fact— the  In- 
Jury,  by  the  negligence  of  the  defendant,  at 
the  time  and  place— and  the  difference  in 
statement  of  the  attendant  circumstances  is 
merely  evidential  matter.  I  think  there  was 
no  error  committed  by  the  Judge  below. 
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(134  N.  C.  108) 

LAMBBRTSON  et  al.  t.  VANN. 

(Supreme  Court  oi  North  Carolina.    Dec.  18, 
1903.) 

WILLS  —  CONSTRUCTION  —  EXECUTORS  —  POW- 
ERS—OPERATION OP  REAL  ESTATE— CREDITS 
—COMMISSIONS— REFERENCE  —  FINDINGS  OP 
REFEREE— APPBAL-CONCLUSIVENESS. 

1.  Where  testator  directed  the  hor£>es  and 
mules  on  his  plantation  to  be  kept  on  the  farm 
and  used  in  the  same  manner  and  for  the  same 
purposes  as  if  he  were  living^  and  provided 
that  they  should  not  be  sold  unless  in  the  dis- 
cretion of  the  executor  it  should  be  deemed  best 
for  the  children,  and  directed  the  executor  to 
rent  the  children's  portion  of  the  land  from 
year  to  year,  and  manage  the  same  for  their 
best  interest,  so  long  as  he  was  engaged  in  car- 
rying out  the  provisions  of  the  will,  etc.,  the 
executor  was  empowered  to  carry  on  farming 
operations  on  the  land  during  his  administration 
of  the  estate. 

2.  Where  the  final  accounting  of  an  executor 
was  referred,  and  the  referee's  findings  of  fact, 
objected  to,  were  adopted  by  the  court,  such 
findings  are  conclusive  on  the  Supreme  Court 
on  appeal. 

3.  Where  an  executor  was  authorized  to  con- 
duct certain  farming  operations  on  testator's 
land  pending  settlement  of  the  estate,  and  by 
reason  of  a  failure  of  crops  for  a  particular  year 
the  tenants  threatened  to  abandon  the  same, 
and  the  executor  found  it  necessary  to  take 
charge  of  them,  and  for  this  purpose  bought 
the  tenants'  interest  therein,  he  was  properly 
credited  with  the  amounts  paid  out  for  the  pur- 
chase of  such  interest. 

4.  Where  an  executor  expended  a  certain  sum 
for  building  barns,  stables,  and  other  houses 
which  were  permanent  improvements  on  land 
belonging  to  testator's  children,  and  necessary 
for  the  proper  cultivation  of  the  land  which  the 
executor  was  required  to  cultivate  during  set- 
tlement of  the  estate,  he  was  entitled  to  com- 
missions on  such  expenditure. 

5.  Where  during  the  settlement  of  an  estate 
it  became  necessary  to  sell  certain  personal 
property,  and  the  executor  bid  in  the  same  for 
the  benefit  of  testator's  children,  to  be  used  in 
the  cultivation  of  their  land  which  he  was  re- 
quired by  the  will  to  cultivate,  and  thereafter 
the  property  not  consumed  was  delivered  to  a 
receiver  and  sold  by  him,  the  executor  was 
entitled  to  credit  on  his  account  for  the  amount 
paid  for  the  property,  and  not  for  the  amount 
for  which  it  was  sold  by  the  receiver. 

Appeal  from  Superior  Court,  Northampton 
County;  Winston,  Judge. 

Action  by  Lucy  B.  Lambertson  and  others 
against  Albert  Vann,  executor  of  the  estate 
Of  W.  A.  Lambertson,  deceased.  From  a 
judgment  settling  the  account,  the  executor 
and  Lucy  B.  Lambertson  and  others  appeal. 
Affirmed. 

Peebles  &  Harris,  for  plaintiffs.  T.  W. 
Mason  and  Gay  &  MIdyette,  for  defendant 

CONNOR,  J.  This  action  Is  prosecuted  by 
the  widow  and  children  of  W.  A.  Lambertson, 
deceased,  against  the  defendant,  as  executor, 
for  the  purpose  of  having  a  construction  of 
the  will  and  for  other  relief. 

Lambertson  died  hi  March,  1888,  leaving  a 
last  win  and  testament  In  which  he  appointed 
the  defendant,  Vann,  as  his  executor.  The 
material  parts  of  the  will  are  as  follows:  In 
Item  2  the  testator  directs  that  all  the  cotton 
now  on  the  home  farm  and  Clark  place,  and 


such  other  personal  property  as  is  not  spe- 
cially exempted  from  sale  by  the  will,  be 
sold,  and  the  proceeds  applied  In  the  due 
course  of  administration  to  the  payment  of 
the  debts,  and  distribution  afterwards  as 
provided  in  said  will.  The  testator  directs 
that  the  horses  and  mules  now  on  the  home 
place  where  he  lived  should  be  kept  on  said 
farm  and  used  in  the  same  manner  and  for 
the  same  purposes  as  If  he  were  living,  said 
horses  and  mules  not  to  be  sold  unless.  In  the 
discretion  of  the  executor.  It  was  deemed  best 
for  the  children.  He  directs  his  executor  to 
rent  out  the  children's  portion  of  the  land 
from  year  to  year,  and  manage  the  same  for 
the  best  Interests  of  the  children,  so  lon^  as 
he  is  engaged  In  carrying  out  the  provisions 
of  the  will.  He  gives  to  his  wife,  for  and 
during  the  term  of  her  life,  the  house  and  all 
the  outbuildings  connected  therewith  on  the 
home  place,  together  with  land  enough  to 
constitute  one-third  In  value  of  his  land,  to 
be  allotted  as  dower,  and  after  her  death  he 
gives  the  said  land  to  his  children  now  bom, 
or  to  be  thereafter  bom.  In  fee.  He  gives  to 
his  children,  Brownie  A.  and  Willie  Y.,  all 
the  remainder  of  the  home  tract  and  Clark 
place  not  assigned  as  dower  to  his  wife;  and 
to  his  afflicted  sister,  for  life,  all  the  Interest 
that  he  owns  In  the  home  place  of  his  father, 
and  after  her  death  to  his  children  In  fee. 
The  residue  of  the  property  he  gives  to  his 
wife  and  children  In  equal  portions.  The  de- 
fendant duly  qualiHed  as  executor  and  enter- 
ed upon  the  discharge  of  his  duties. 

The  cause  was  referred  to  Walter  Daniel, 
Esq.,  and  he  filed  his  report  at  fall  term, 
1897,  of  the  superior  court  of  Northampton 
county.  Among  other  facts  found  by  him  are 
the  following:  That  the  defendant  continued 
to  atet  as  executor  until  1893,  when  a  receiver 
was'  appointed,  and  the  defendant  turned 
over  to  him  the  management  of  the  estate 
and  such  personal  property  as  was  then  on 
hand,  for  which  he  took  the  receipt  of  the  re- 
ceiver; that  the  defendant,  upon  assuming 
the  duties  as  executor,  made  an  agreement 
with  the  widow  of  the  testator  to  carry  on  the 
farming  operations  upon  the  land  belonging 
to  the  estate  In  the  same  manner  that  they 
had  been  carried  on  during  the  life  of  the  tes- 
tator, dividing  the  proceeds  upon  the  basis 
of  one-third  to  the  widow  and  two-thirds  for 
the  benefit  of  the  children;  that  the  farm  was 
operated  under  said  agreement  from  1888  to 
1892,  Inclusive,  at  which  time  the  widow  and 
the  executor  put  an  end  to  the  said  arrange- 
ment, and  the  executor,  during  the  year  1803, 
conducted  the  farming  operations  on  the  land 
belonging  to  the  children  In  excess  of  the 
dower;  and  that  between  September  10,  1892, 
and  Febmary  25,  1893,  the  executor  built 
on  the  land  belonging  to  the  children  certain 
farm  buildings  and  outhouses  for  which  he 
paid  $496.04.  The  referee  finds  that  this  was 
a  necessary  expenditure  and  a  permanent  Im- 
provement, and  allows  him  credit  for  the 
same,  but  allows  no  commissions  thereon. 
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On  December  28,  1892,  the  executor  sold  cer- 
tain personal  property,  and  bid  in,  for  and  on 
account  of  the  children,  certain  articles  to 
the  amount  of  $690.74.  The  referee  declined 
to  allow  him  this  amount,  but  does  allow  him 
the  amount  for  which  said  property  was  aft- 
erwards sold  by  the  receiver,  to  wit,  $454.88. 
The  executor  filed  his  annual  account  of  the 
said  estate,  and  also  of  his  farming  opera- 
tions, and  the  referee  from  said  account 
states  an  account  which  is  incorporated  in. 
his  report.  In  his  account  the  referee  allows 
no  commissions  on  certain  items  fully  set 
forth  In  the  report,  nor  does  he  allow  interest 
on  certain  amounts  or  commission  on  amounts 
paid  overseer,  nor  amount  paid  for  board  of 
overseer,  nor  on  interest  thereon. 

Upon  the  facts  found,  the  referee  finds  the 
following  conclusions  of  law:  That  the  ex- 
ecutor was  empowered  under  the  will  to  con- 
duct and  carry  on  the  farming  operations; 
that  the  widow  was  entitled  to  one-third  of 
the  net  profits  of  the  said  farming  operations, 
and  certain  payments  made  to  her  in  excess 
of  said  profits  are  charged  against  her  dis- 
tributive share  of  said  estate,  which  is  as- 
certained to  be  one-fourth  thereof;  that  the 
amount  which  she  owes  the  executor  is  not  a 
lien  on  the  estate  In  his  hands  belonging  to 
the  children;  that  the  children  are  entitled 
to  two-thirds  of  the  net  profits  up  to  1893, 
and  to  the  whole  of  the  profits  for  that  year 
(1893),  and  to  three-fourths  of  the  estate  in 
the  hands  of  the  executor.  He  thereupon  pro- 
ceeds to  state  an  accoimt  of  the  dealings  of 
the  executor  with  the  estate  and  of  his  farm- 
ing operations,  separating  the  receipts  and 
disbursements  from  the  two  sources.  He 
finds  a  balance  due  the  estate  October  25, 
1897,  of  $1,963.72.  Of  this  amount  Mrs.  Lam- 
bertson  is  entitled  to  $490,  leaving  due  the 
children  $1,472.79.  Of  the  latter  amount  he 
has  paid  $1,253.61,  leaving  a  balance  due  the 
children  October  25,  1897,  $219.18.  From  the 
operation  of  the  farms  he  finds  that  there 
was  a  balance  on  hand  of  $1,429.86.  Of  this 
amount  Mrs.  Lambertson  is  entitled  to  one- 
third,  $426.62,  leaving  due  the  children  $953.- 
24.  This  amount,  with  interest,  and  sales  of 
the  crop  for  1893,  aggregate  $2,040,  from 
which  he  deducts  disbursements  and  commis- 
sions amounting  to  $677.37,  leaving  a  balance 
due  the  children  of  $1,312.83,  of  which 
amount  he  has  paid  to  the  receivers  $783.13, 
leaving  $527.70  due  the  children  October  25, 
1897.  The  two  accounts  aggregate  an  in- 
debtedness to  the  children  of  $746.88.  To  the 
report  the  plaintiffs  filed  a  very  large  number 
of  exceptions,  the  second,  eleventh,  and  fif- 
teenth of  which  were  abandoned  before  his 
honor,  who  proceeds  to  overrule  the  others, 
from  the  first  to  seventy-first,  inclusive.  It 
is  difllcult  to  distinguish  between  those  ex- 
ceptions which  point  to  conclusions  of  fact 
and  those  which  point  to  conclusions  of  law. 
His  honor  states  that  a  large  number  of  the 
exceptions  are  pointed  to  items  based  upon 
nhe  contention  that  the  executor  was  not  au- 


thorized to  cultivate  the  farms.  His  honor 
adopted  the  conclusion  of  law  as  found  by 
the  referee,  that  under  the  provisions  of  the 
will  the  executor  was  authorized  to  carry  on 
the  farming  operations,  and  we  concur  with 
his  honor's  ruling  in  that  respect  We  think 
it  clear  from  the  terms  of  the  will  that  the 
testator  intended  that  his  executor  should 
carry  on  the  farming  operations  and  manage 
the  same  to  the  best  interest  of  the  children 
in  the  same  manner  and  for  the  same  purpos- 
es as  if  he  were  living.  This  is  shown  by 
the  direction  that  the  horses  and  mules  on 
his  farm  were  not  to  be  sold  unless  in  the 
discretion  of  the  executor  it  was  deemed  best 
for  the  children.  The  exceptions  to  the  ref- 
eree's findings  of  fact,  which  are  adopted  by 
his  honor,  are  conclusive  upon  this  court 
We  have  carefully  examined  the  accounts 
stated  by  the  referee  in  the  light  of  the  testis 
mony  before  him,  and  we  see  no  reason  for 
disturbing  his  manner  of  stating  the  accounts. 
It  is  done  with  great  care  and  intelligence. 

The  plaintiffs  insist  that  the  executor 
should  not  be  credited  with  amounts  paid 
out  for  the  purchase  of  the  tenants'  inter- 
est  in  the  crops.  The  referee  makes  no  spe- 
cific finding  in  respect  to  this  matter;  but  it 
appears  from  his  accounts  that  he  has  found 
as  a  fact  that  his  dealings  in  that  respect 
were  correct.  It  is  impossible  for  us  to  say 
from  the  accounts  and  testimony  whether 
the  purchase  made  by  the  executor  of  the 
tenants'  interest  in  the  crops  operated  as  a 
loss  to  the  estate.  It  would  seem  that  the 
estate  suffered  no  loss  by  reason  of  this 
course  pursued  by  the  executor.  It  appears 
that  during  the  year  1889  the  tenants  threat- 
ened to  abandon  the  crops,  and  the  executor 
found  it  necessary  to  take  charge  of  them, 
and  for  that  purpose  bought  the  Interest  of 
the  tenants.  It  is  in  evidence  that  the  year 
1889  was  a  bad  crop  year.  One  witness  says, 
"Never  knew  a  worse."  And  we  cannot  fail 
to  take  note  of  the  fact,  as  a  part  of  the 
history  of  the  state,  that  the  year  1889  was 
one  of  the  most  disastrous  known  among 
our  farmers.  It  would  hardly  have  been 
possible  to  have  operated  the  farm  without 
some  loss,  and  it  would  have  been  impossible 
to  have  anticipated  such  disasters  as  came 
to  the  farming  operations  of  the  defendant 
and  all  other  persons  in  Eastern  North  Caro- 
lina. It  is  difiScult,  looking  backward,  to 
adjust  these  accounts  without  danger  of 
doing  injustice  to  the  parties.  We  see  no 
reason  for  disturbing  the  conclusions  to  which 
the  very  intelligent  referee  has  come  in  deal- 
ing with  this  matter.  His  honor  approved 
his  findings  of  law  and  fact  in  that  respect 

The  referee  found  that  the  expenditure  of 
$496.04  for  building  on  the  children's  land 
two  barns,  nine  stables,  and  a  two-story 
frame  house  for  the  overseer,  a  hen  house, 
and  a  tobacco  house  were  necessary,  and 
were  a  permanent  improvement  to  the  prop- 
erty. He  allows  the  executor  for  these  items, 
but  declines  to  allow  him  commissions  for 
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this  disbursement  The  defendant  excepted 
to  this  ruling,  and  his  honor  sustained  the 
exception,  allowing  defendant  commissions 
on  the  disbursement  We  concur  with  his 
honor's  ruling  in  that  respect. 

The  referee  charged  the  defendant  with  the 
total  amount  of  sales  of  personal  property 
made  December  28, 1892,  $694.74.  This  prop- 
erty was  delivered  to  the  receiver  and  sold 
by  him  in  January,  18^,  for  $454.88.  The 
referee  credited  the  defendant  with  the 
amount  for  which  the  receiver  sold  the  prop- 
erty, and  to  this  the  defendant  excepted. 
His  honor  sustained  the  exception,  and  cred- 
ited him  with  the  amount  at  which  he  bought 
in  the  property.  It  seems  that  in  January, 
1892,  when  the  widow  and  executor  put  an 
end  to  the  arrangement  by  which  the  lands 
were  cultivated  Jointly,  for  the  purpose  of 
ascertaining  the  value  of  the  widow's  inter- 
est in  the  personal  property,  a  sale  thereof 
was  made,  and  the  defendant  bought  it  in 
for  the  children  at  1694.74,  this  property  con- 
sisting of  horses  and  mules,  farming  imple- 
ments, forage,  etc.,  necessary  for  the  cultiva- 
tion of  the  farms.  The  same  property  was 
delivered  to  the  receiver,  except  that  part 
which  had  been  consumed  in  the  use.  We 
concur  with  his  honor's  ruling  in  that  respect 
We  can  see  no  reason  why  the  executor 
should  suffer  loss  for  the  depreciation.  We 
therefore  adopt  his  honor's  ruling. 

His  honor  also  sustained  certain  exceptions 
to  the  report  of  the  referee  In  regard  to  com- 
missions upon  some  small  amounts,  and  we 
see  no  reason  for  disturbing  his  ruling  in  that, 
respect. 

The  other  exceptions  of  the  defendant  were 
overruled.  A  large  number  of  the  exceptions 
filed  by  the  plaintiffs  are  to  conclusions  of 
fact  and,  having  been  overruled  by  his  honor, 
are  conclusive  upon  us. 

This  litigation  began  in  1893.  It  would 
seem  that  it  Is  to  the  interest  of  all  the  par- 
ties that  it  come  to  an  end.  We  have  a  rec- 
ord on  the  plaintiffs'  appeal  of  165  pages, 
and  on  the  defendant's  appeal  of  120  pages,  a 
large  part  of  which  is  repetition.  We  have 
86  exceptions  addressed  to  items  ranging  from 
30  cents  to  $500.  We  have  the  assignments 
of  error  on  the  part  of  the  plaintiffs,  making 
no  distinction  between  exceptions  to  matters 
of  law  and  matters  of  fact  We  have  en- 
deavored, with  a  great  deal  of  labor,  to  care- 
fully examine  the  questions  in  controversy. 
We  see  no  reason  for  disturbing  the  conclu- 
sions to  which  his  honor  came.  EUs  honor 
states  that  **by  consent  of  both  plaintiffs  and 
defendant  the  court  took  the  papers  in  this 
case  to  consider  the  same,  and  this  judgment 
is  rendered  out  of  term  by  consent  of  all  of 
the  parties."  It  is  evident  that  his  honor 
gave  it  a  careful  consideration,  and  we  see 
no  reason  for  disturbing  his  conclusions.  We 
think  that  upon  the  plaintiffs'  appeal  the 
Judgment  should  be  affirmed. 

Affirmed. 


Defendant's  Appeal. 

The  defendant  in  this  case  filed  a  number 
of  exceptions,  his  honor  sustaining  a  portion 
of  them  and  overruling  the  balance.  We 
have  carefully  examined  the  record,  and  we 
find  no  error  in  the  action  of  the  court  in 
respect  to  the  defendant's  exceptions.  The 
Judgment  upon  the  defendant's  appeal  must 
be  affirmed. 

We  cannot  refrain  from  saying  that  a 
volume  of  much  smaller  size  and  more  dear* 
ness  of  statement  would  have  enabled  us  to 
give  the  case  a  much  more  satisfactory  in* 
vestigation  with  much  less  cost  to  the  par» 
ties. 

Affirmed. 


(m  N.  c.  ft) 

MOBROW  V.  ATLANTA  ft  O.  AIB  LINE 
BY.  CO. 

(Supreme  Court  of  North  Carolina.    Dec.  18» 
1903.) 

CARRIERS— PERSONS  BOARDING  TRAIN  TO  AS- 
SIST PASSENGER  TO  BOARD  IT— RIGHTS— DU* 
TIES  OF  CARRIER— NEGLIGENCE-CONTRIBU- 
TORY NEGLIGENCE. 

1.  A  person  going  on  a  train  for  the  purpose 
of  assisting  a  passenger  to  board  it  when  such 
assistance  was  needed  and  was  not  furnished 
by  the  company,  was  not  a  trespasser. 

2.  In  the  absence  of  any  rule  prohibiting  a 
person  from  going  on  a  train  to  assist  a  pas- 
senger to  board  it,  a  conductor  having  notice 
of  a  person  going  on  the  train  for  such  pur- 
pose must  detain  it  a  reasonable  length  of  time 
to  enable  the  person  to  render  the  necessary 
assistance  and  to  leave  it  in  safety. 

8.  Whether  a  conductor  in  charge  of  a  train 
had  notice  that  a  person  who  entered  It  at  ai 
station  did  so  merely  for  the  purpose  of  assist- 
ing a  passenger  to  board  it,  ?teld,  under  the  evi- 
dence, for  the  jury. 

4.  Whether  one  who  stood  near  the  steps  ofl 
a  coach  as  a  person  entered  it  merely  for  the 
porpose  of  assisting  a  passenger  to  board  the 
coach  was  the  conductor  in  charge  of  the  train, 
or  some  other  employ^  charged  with  the  duty 
of  providing  for  such  person's  safety  while  exer- 
cismg  the  right  of  assisting  a  passenger,  held^ 
under  the  evidence,  for  the  Jury. 

5.  Whether  a  person  who  entered  a  train  for 
the  purpose  of  assisting  a  passenger  to  board  it 
was  given  reasonable  time  to  leave  the  train 
before  it  started,  held,  under  the  evidence,  for 
the  jury. 

6.  A  person  who,  after  boarding  a  train  at  a 
station  to  assist  a  passenger  to  board  it,  alights 
from  the  train  while  traveling  at  the  rate  of 
three  to  four  miles  an  hour  and  with  its  speed 
steadily  increasing,  is  guilty  of  contributory 
negligence  as  a  matter  af  law,  precluding  a  re- 
covery for  the  injuries  sustained. 

Appeal  from  Superior  Court,  Gaston  Coun- 
ty; Neal,  Judge. 

Action  by  Chas.  R  Morrow,  by  next  friend, 
against  the  Atlanta  &  Charlotte  Air  Line 
Railway  Company.  From  a  judgment  dis- 
missing the  action,  plaintiff  appeals.  Af* 
,  firmed. 

A.  G.  Mangum,  for  appellant  Geo.  F.  Ba* 
son  and  F.  H.  Busbee  &  Son,  for  appellee. 

f  2.  See  Carriers,  vol.  9,  Cent.  Dig.  i  1241 
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WALKER,  J.  This  action  was  brought  by 
the  plaintiff  to  recover  damages  alleged  to 
have  been  caused  by  the  defendant's  negli- 
gence. 

On  the  night  of  the  27th  of  August,  1902, 
the  plaintiff,  his  wife,  Thomas  Carson,  and 
two  other  persons,  went  to  the  defendant's 
depot  at  Gastonia,  with  the  plaintiff's  sister, 
Mrs.  York,  and  her  six  children,  the  oldest 
ot  whom  was  15  years  of  age  and  the  young- 
est 4  years  of  age,  for  the  purpose  of  assist- 
ing them  in  boarding  the  train,  which  they 
intended  to  take  that  night  for  a  distant 
point  When  the  train  arrived,  about  11 
o^dock  p.  m.,  and  after  the  passengers  for 
that  station  had  alighted,  the  plaintiff  and 
Thomas  Carson  immediately  assisted  Mrs. 
York  and  her  children  to  get  on  the  train,  but 
before  they  could  find  a  vacant  seat  for  them 
the  train  started,  and  Carson  ran  to  the  door 
and  then  to  the  platform,  and  jumped  off  the 
train  without  injury.  When  the  plaintiff, 
who  followed  him,  was  alighting  from  the 
steps  of  the  platform  with  his  hand  on  the 
railing,  or,  to  use  his  own  words,  when  he 
let  his  feet  down  from  the  steps,  there  was 
a  sudden  jerk  of  the  car  upon  which  he  had 
been  standing,  which  broke  his  hold;  his  foot 
struck  a  pile  of  mail  sacks  which  had  been 
left  on  the  ground  near  the  crossing,  and 
about  150  feet  from  the  usual  place  where 
passengers  alighted,  and  plaintiff  was  Jthere- 
by  thrown  under  the  cars  and  severely  injur- 
ed. As  he  and  Carson  and  Mrs.  York  and 
her  children  boarded  the  car,  an  employ^  of 
the  defendant,  who  had  on  a  uniform  and 
held  a  lighted  lantern  in  his  hand,  was  stand- 
ing near  by  and  could  see  them  as  they  got 
on  the  train.  The  plaintifTs  wife  bid  Mrs. 
York  and  her  children  good-by,  and  remained 
outside  and  said  nothing  to  the  plaintiff,  her 
husband,  or  to  Cbrson,  her  brother-in-law. 
The  latter  was  wearing  his  "everyday 
clothes."  None  of  defendant's  employes  of- 
fered to  help  Mrs.  York  to  get  on  the  train. 
It  was  usual  and  customary  to  give  signals 
before  starting  the  train  at  that  place  by 
ringing  the  bell  or  by  proclamation  of  the 
conductor,  namely,  "All  aboard,"  but  neither 
the  plaintiff  nor  Carson  heard  a  signal  of  any 
kind  that  night,  though  the  usual  signals 
might  have  been  given  without  being  heard, 
as  there  were  eight  or  nine  cars  in  the  train. 
The  train  moved  off  before  any  of  the  pas- 
sengers who  got  on  at  Gastonia  could  be  seat- 
ed. Plaintiff  did  not  see  the  conductor,  or 
he  would  have  told  him  that  he  intended  to 
board  the  train  in  order  to  help  his  sister,  but 
he  expected  that  the  usual  signals  would  be 
given  and  that  he  would  have  time  to  leave 
the  train  with  safety.  When  the  plaintiff 
fell  from  the  train,  it  was  running  at  the  rate 
of  "not  more  than  8  or  4  miles  an  hour." 
It  had  been  customary  for  persons  to  be  as- 
sisted in  boarding  the  train  at  Gastonia  by 
their  friends  or  escorts,  and  it  had  frequentiy 
been  done.    One  of  the  plaintifTs  witnesses 


testified  as  follows:  "I  was  the  hotel  porter 
and  went  to  the  depot  that  night  to  meet  the 
train,  and  saw  a  railroad  man  with  a  lantern 
standing  near  the  steps  when  the  passeng^s 
were  alighting.  I  don't  know  whether  or 
not  it  was  the  conductor,  or  who  it  was.  He 
had  a  lantern.  All  the  employes  have  lan- 
terns. I  thought  he  was  the  conductor,  but 
cannot  swear  to  it."  This  is  a  sufficient  re- 
cital of  the  leading  or  material  facts  neces- 
sary to  an  understanding  of  the  case.  At  the 
close  of  the  plaintiff's  evidence  the  defend- 
ant moved  to  dismiss  the  action,  or  for  judg- 
ment as  in  case  of  nonsuit,  under  the  stat- 
ute. The  motion  was  allowed,  and  the  plain- 
tiff excepted  and  appealed. 

The  first  question  presented  is  whether 
there  was  any  sufficient  evidence  of  defend- 
ant's negligence  which  should  have  been 
submitted  to  the  jury,  for  when  a  plaintiff's 
action  is  dismissed  or  he  is  nonsuited,  under 
the  provisions  of  the  statute,  the  truth  of  the 
evidence  is  thereby  admitted,  and  the  plain- 
tiff is  entitied  to  have  it  considered  in  the 
strongest  and  most  favorable  light  for  him, 
and  to  have  the  benefit  of  every  reasonable 
Inference  or  deduction  that  can  be  drawn 
therefrom  for  the  purpose  of  sustaining  his 
cause  of  action.  If  the  evidence  tends  to  es- 
tablish any  state  of  facts  entitiing  plaintiff 
to  recover,  no  matter  how  the  combination 
of  those  facts  may  be  made,  the  plaintiff  has 
a  right  to  have  the  case  submitted  to  the  ju- 
ry, for  they  might  find  just  that  state  of 
facts.  This  principle  is  so  well  settied  that  it 
does  not  now  require  the  citation  of  any 
authority  to  support  it  In  some  respects 
this  case  is  like  that  of  Whitiey  v.  Railroad, 
122  N.  C.  967,  29  &  El  783.  It  was  there,  held 
that  a  person  who  goes  upon  the  train  of  a 
railroad  company  for  the  purpose  of  accom- 
panying and  assisting  one  of  its  passengers 
Is  not  a  trespasser,  and  is  entiUed  to  the  pro- 
tection of  the  company  if  the  company's  con- 
ductor in  charge  of  the  train  has  notice  of 
his  presence.  The  plaintiff's  counsel  in  that 
case  contended  that  such  a  peroon  was  a  li- 
censee, and,  under  the  circumstances,  enti- 
tled to  "the  consideration,  care,  and  protec- 
tion of  the  defendant,"  and  the  defendant's 
counsel,  as  the  court  then  underatood  his  po- 
sition, did  not  seem  to  deny  this  contention 
of  the  plaintiff's  counsel,  but  insisted  that  he 
had  no  right  to  receive  from  the  company 
that  same  degree  of  attention  and  protection 
that  would  be  due  to  a  passenger.  The  court 
declined  to  discuss  this  contention  of  the  de- 
fendant, but  simply  held  that,  whatever  his 
precise  status  was,  he  was  in  any  view  enti- 
tied to  protection  and  some  degree  of  con- 
sideration for  his  safety.  It  is  certainly  not 
unlawful  for  one  person  to  assist  another  to 
board  a  train  for  the  purpose  of  taking  pas- 
sage thereon,  when  the  situation  of  the  pas- 
senger and  the  circumstances  make  it  neces- 
sary, and  especially  so  when  no  such  assist- 
ance as  is  required  by  the  passenger  is  of- 
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fered  by  any  employe  of  the  company.  We 
need  not  decide  whether  it  is  the  duty  of  car- 
riers of  passengers  on  railways,  or  their  serv- 
ants, to  inform  themselves  of  the  presence 
of  such  persons  on  their  trains,  and  to  pro- 
vide rules  and  regulations  for  that  purpose, 
for  that  question  is  not  necessarily  involved 
in  this  case.  It  is  sufficient  at  least  to  fix 
the  company  with  liability  that  the  conduct- 
or of  its  train,  or  other  person  in  charge  of  it, 
has  actual  notice  of  the  fact  that  a  person 
^ho  is  not  a  passenger  has  gone  upon  its 
train  for  the  purpose  of  rendering  assistance 
to  one  of  its  passengers.  If  a  person  could 
ever  be  justified  in  giving  such  assistance, 
we  think  the  plaintiff  was  in  this  case— as- 
suming the  truth  of  the  evidence,  as  we  must 
do— for  Mrs.  York  had  with  her  stc  children, 
all  of  them  comparatively  young,  and  was  In- 
cumbered with  several  pieces  of  hand  bag- 
gage and  with  some  packages.  She  needed 
assistance,  and  the  company  did  not  furnish 
it.  The  plaintiff,  therefore,  was  rightfully 
on  the  train.  What,  then,  was  the  defend- 
ant's duty,  if  any,  towards  him?  If  its  con- 
ductor had  notice  of  his  intention  to  go  upon 
the  train  for  the  purpose  of  assisting  Mrs. 
York,  the  plaintiff  was  entitled  to  reasonable 
time  to  render  the  necessary  assistance  to  her 
and  to  leave  the  train  in  safety.  It  may  be 
that  railroad  companies  are  authorized  by 
law  to  provide  by  rules  and  regulations  for 
such  cases,  but,  in  the  absence  of  any  such 
provision,  the  law  does  not  prohibit  a  person 
from  getting  on  a  car,  as  the  plaintiff  did  on 
this  occasion.  The  only  question,  then,  for 
decision  is,  was  there  any  sufficient  evidence 
to  show  that  the  defendant  did  know  that 
plaintiff  had  gone  upon  the  train  to  assist 
Mrs.  York?  We  think  there  was.  Whether 
it  is  sufficient  to  satisfy  the  jury  and  induce 
them  to  find  the  fact,  is  for  them,  and  not  for 
us,  to  decide.  At  the  time  the  plaintiff  and 
Mrs.  York  boarded  the  train,  an  employ^  of 
the  company  was  standing  near  by  in  full 
view  of  them,  so  that  he  could  see  what  was 
done  and  hear  what  was  said.  He  must 
have  seen  that  Mrs.  Carson  had  so  conduct- 
ed herself  towards  the  other  parties  as  to  in- 
dicate that  Mrs.  York  and  her  children  were 
the  passengers,  and  that  plaintiff  and  Carson 
were  only  assisting  them.  "Mrs.  Cbrson  bid 
Mrs.  York  and  her  children  good-by,"  but  said 
nothing  to  the  plaintiff  and  Carson.  This 
may  have  been  slight  evidence  when  consid- 
ered by  itself,  but  it  was  at  least  some  evi- 
dence, and,  when  taken  in  connection  with 
the  other  facts  and  circumstances  testified  to 
by  the  witnesses,  was  sufficient  for  the  con- 
sideration of  the  jury.  Whether  the  person 
who  stood  near  the  steps  of  the  coach,  as  the 
plaintiff  entered  it,  was  the  conductor,  or 
some  other  employ^  of  the  defendant  charged 
in  law  or  in  fact  with  the  duty  of  providing 
for  plaintiff's  safety  while  exercising  the  law- 
ful right  of  assisting  one  of  the  company's 
passengers,  is  a  proper  subject  of  inquiry  for 
the  jury,  who,  in  passing  upon  it,  will  be 


guided  by  the  facts  as  they  may  find  them 
from  the  evidence,  and  the  instructions  of 
the  court  upon  the  law.  There  being  some 
evidence  of  notice  to  the  company.  If  the 
Jury  should  find  from  that  evidence  that  the 
company  did  in  fact  have  notice  that  plaintiff 
had  gone  upon  the  train  to  assist  Mrs.  York, 
we  do  not  think  that  it  could  be  successfully 
contended  that  there  was  no  evidence  that 
plaintiff  did  not  have  reasonably  sufficient 
time  to  assist  Mrs.  York  and  then  leave  the 
train  before  it  started.  Indeed,  it  appears 
that  without  any  delay,  and  certainly  without 
any  unnecessary  delay,  he  and  Carson  assist- 
ed Mrs.  York  and  the  children  to  get  upon 
the  train,  and  that  before  they  could  find  a 
vacant  seat  for  them  the  train  left  the  sta- 
tion. This  fact,  as  to  whether  the  plaintiff 
had  sufficient  time  to  render  the  assistance 
and  then  leave  the  train  with  safety,  was  one 
for  the  jury  to  pass  upon,  but  we  are  con- 
strained to  say  that  there  was  some  evidence 
wbich  tended  to  establish  it 

But  even  if  there  was  evidence  of  the 
defendant's  negligence  in  this  case,  we  do 
not  think  there  was  any  error  in  the  ruling 
of  the  court  below,  because  the  plaintiff,  upon 
his  own  showing,  was  guilty  of  contributory 
negligence  which  was  the  proximate  cause 
of  his  injury.  When  he  found  that  the  train 
was  in  motion  and  its  speed  steadily  increas- 
ing, lie  should  have  notified  the  conductor 
of  his  situation,  so  that  the  train  could  be 
stopped,  or  he  should  have  waited  until  it 
reached  the  next  station  before  he  attempt- 
ed to  get  off.  His  failure  to  do  so,  and  his 
attempt  to  alight  from  the  train,  which 
was  then  running  at  the  rate  of  three  or  four 
miles  an  hour,  was  such  negligence  on  his 
part  as  defeats  his  right  of  recovery.  The 
plaintiff  in  this  respect  is  certainly  not  en< 
titled  to  any  greater  consideration  than  a 
passenger. 

In  the  case  of  Burgin  v.  Railroad,  115  N.  C. 
673,  20  S.  B.  473.  Shepherd,  0.  J.,  for  the 
court,  says:  **We  think  there  can  be  no  ques- 
tion as  to  the  correctness  of  the  ruling  sus- 
taining the  demurrer.  The  general  rule  is 
that  passengers  who  are  injured  while  at- 
tempting to  get  on  or  off  a  moving  train 
cannot  recover  for  the  injury.  If  the  in- 
testate, without  any  direction  from  the  con- 
ductor, voluntarily  incurred  danger  by  jump- 
ing off  the  train  while  in  motion,  the  plain- 
tiff is  not  entitled  to  recover.  In  addition  to 
the  authorities  cited  by  the  court,  there  are 
a  great  number  to  be  found  in  other  juris- 
dictions which  abundantly  sustain  the  prop- 
osition that  it  is  contributory  negligence  to 
attempt  to  alight  from  a  moving  vehicle,  al- 
though, in  consequence  of  the  refusal  of  the 
carrier  to  stop,  the  passenger  will  be  taken 
beyond  his  destination,  unless  he  Is  invited  to 
alight  by  some  employ^  of  the  carrier,  whose 
duty  it  is  to  see  to  the  safe  egress  of  the  pas- 
sengers from  the  conveyance.  The  mere  fact 
that  the  train  fails  to  stop,  as  was  its  duty, 
or  as  the  conductor  promised  to  do,  does  not 
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justify  a  passenger  In  leaping  off,  unless  in- 
'\ited  to  do  so  by  the  carrier's  agent,  and  the 
attempt  was  not  obvionsly  dangerous." 

In  Johnson  v.  Railroad,  130  N.  C.  488,  41  S. 
E.  794,  Clark,  J.,  speaking  for  the  court,  and 
approving  the  charge  of  the  court  below, 
says:  'The  general  rule  is  that  a  person  who 
gets  off  a  train  while  it  is  in  motion  is 
guilty  of  contributory  negligence.  It  is  the 
duty  of  the  passenger,  when  he  sees  the 
train  in  motion,  to  ask  for  it  to  be  stopped, 
and,  if  It  is*  not  done,  he  ought  not  to  get 
off.  To  this  general  rule  there  are  some  ex- 
ceptions, one  of  which  is  that  if  a  passen- 
ger is  commanded  or  invited  by  the  con- 
ductor to  get  off  while  the  train  is  in  motion, 
and  the  train  is  going  so  slow  that  the  dan- 
ger of  stepping  or  Jumping  off  is  not  ap- 
parent to  a  reasonable  man,  and  he  does  so 
and  is  injured,  it  would  not  be  contributory 
negligence."  The  court,  in  Johnson  v.  Rail- 
road, held  that  the  evidence  did  not  show  con- 
clusively that  the  plaintiff  was  guilty  of  con- 
tributory negligence  so  as  to  bring  the  case 
within  the  principle  announced  ip  Neal  v. 
Railroad,  126  N.  0.  634,  36  S.  E.  117,  49  U  R. 
A.  684,  as  there  was  some  evidence  from 
which  the  jury  might  infer  that  the  plain- 
tiff had  been  led  by  the  action  of  the  con- 
ductor to  believe  that  it  would  be  safe  for 
him  to  alight  from  the  train;  and,  if  the 
jury  so  found,  the  case  would  come  within 
the  exception  to  the  rule  that  it  is  negligence 
to  alight  from  a  moving  train. 

The  principle  of  the  cases  cited  is  affirmed 
hi  Hlnshaw  v.  Railroad,  118  N.  C.  1047,  24 
S.  B.  426.  Indeed,  all  of  the  cases  are  based 
upon  what  was  said  by  this  court  in  Lam- 
beth V.  Railroad,  66  N.  C.  494,  8  Am.  Rep.  508, 
which  has  been  conceded  for  many  years  to 
be  a  leading  and  controlling  authority  upon 
this  question.  See,  also,  Denny  v.  Railroad, 
132  N.  C.  840,  43  S.  E.  847,  and  Gordon  Y. 
Railroad,  132  N.  C.  565,  44  S.  E  25.  Hutchin- 
son, in  his  work  on  Carriers,  §  641,  states 
the  doctrine  to  be  that  when  a  person  at- 
tempts to  get  upon  a  railway  train  while  in 
motion,  without  the  necessity  for  doing  so, 
induced  by  the  conduct  of  the  employes  of 
the  railroad  company,  and  without  an  invita- 
tion to  do  so  by  its  agent  acting  in  the  line 
of  his  duty,  he  is  guilty  of  negligence  per  se, 
and  precluded  from  the  right  to  recover  for 
the  injury  which  may  be  thereby  occasioned; 
and,  even  if  the  company  had  adopted  the 
practice  of  receiving  its  passengers  on  its 
trains  while  in  motion,  it  would  be  reckless 
conduct  on  the  part  of  the  company,  or  of 
those  in  charge  of  its  trains,  which,  though, 
would  not  justify  or  excuse  the  equally  reck- 
less imprudence  of  the  injured  party. 

We  cannot  see  how  the  case  of  a  passen- 
ger boarding  a  train  while  in  motion  can 
be  distinguished  in  principle  from  the  case 
of  a  passenger  or  other  person,  lawfully  on 
the  train,  alighting  from  the  train  while  it  Is 
moving.  If  one  is  negligent  to  the  extent  of 
bcrring  his  right  of  recovery,  the  other  must 


necessarily  be  negligent  to  the  same  extent. 
Burgin  v.  Railroad,  supra.  In  this  case  the 
plaintiff  attempted  to  alight  from  a  mov- 
ing train,  and  was  in  the  very  act  of  alight- 
ing, when  there  was  a  sudden  jerk  of  the 
train,  which  might  have  been  expected  under 
the  circumstances,  and  he  was  thrown  under 
the  cars  and  injured.  The  train  at  the  time 
was  running  with  increasing  speed,  and  the 
act  of  alighting  from  it  at  such  a  time  was 
little,  if  anything,  short  of  recklessness.  It 
is  unfortunate,  indeed,  that  the  plaintiff  was 
thus  injured,  but  it  was  due  at  least  to  his 
own  misfortune,  and  not  to  any  fault  which 
can  be  imputed  to  the  defendant  as  a  direct 
cause  of  it.  The  plaintiff's  act,  according  to 
his  own  version  of  the  facts,  was  the  proxi- 
mate cause  of  the  injury.  This  seems  to  us 
to  be  well  settled  as  the  law  of  such  a  case. 
By  his  evidence  the  plaintiff  shows  affirma- 
tively, and  beyond  any  dispute  or  controversy, 
if  his  evidence  is  to  be  taken  as  true— and 
it  must  be  so  regarded  upon  a  demurrer  to 
it— that  his  own  negligence  was,  in  law,  the 
cause  of  the  Injury  he  sustained,  and  the 
rale  laid  down  In  Neal  v.  Railroad,  supra,  and 
Bessent  v.  Railroad,  132  N.  C.  974,  44  S.  E. 
648,  applies. 

Although  our  decision  that  the  plaintiff's 
own  negligence  was  the  proximate  cause  of 
the  injury  is  in  Itself  sufficient  to  sustain 
the  ruling  of  the  court  below,  we  have  dis- 
cussed the  question  of  the  defendant's  neg- 
ligence, as  that  of  the  plaintiff's  negligence 
could  not  have  arisen  unless  there  was  neg- 
ligence on  the  part  of  the  defendant  It  was 
necessary,  therefore,  to  determine  first  wheth- 
er the  defendant  had  been  negligent  in  caus- 
ing the  injury  to  the  plaintiff.  Gordon  y. 
Railroad,  supra. 

The  ruling  of  the  court  below  upon  the  mo- 
tion to  dismiss  was  right    No  error. 


a84  N.  O.  66) 

PBATHERSTON  et  al.  r.  CARR  et  al. 

'  (Supreme  Court  ofNoilh  Carolina.    Dec.  18, 

1903.) 

LANDLORD  AND  TENANT— ACTION  FOR  RECOV- 
ERY  OF  PREMISES— INJUNCTION  RESTRAIN- 
ING EXECUTION— PROPRIETY. 

LA  married  woman  leased  certain  premises 
for  two  years,  with  privilege  of  renewal  for 
three  vears  more,  her  husband  joining  in  the 
lease,  bat  failing  to  acknowledge  it.  She  sued 
an  assignee  of  the  lease  for  defaulted  rent,  al- 
leging an  agreement  by  him  to  pay  an  increas- 
ed rental,  which  he  controverted.  She  secured 
judgment,  from  which  the  assignee  appealed, 
giving,  und^  Code,  §  1772,  a  bond  to  secure  one 
year's  rental,  etc.,  and  afterwards  a  sufficient 
additional  bond.  The  landlady  then  began 
monthly  suits  for  each  installment  of  rent  as 
It  fell  due,  recovering  judgments  and  issuing 
executions,  until  this  litigation  was  enjoined 
as  vexatious,  the  injunction  being  aflflrmed  by 
the  Supreme  Court.  When  the  two-year  term 
expired,  she  began  suit  to  recover  the  premises, 
relying  on  Code,  §  1834,  which  provides  that  a 
married  woman's  lease  for  more  thftn  three 
years  shall  not  be  valid  unless  execuleo  by  her 
and  her  husband,  and  proved  an**  iuknowledged 
by  them,  as  required  with  'Iceds.     Held,  that 
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an  order  restraioing  execution  on  the  landlady's 
judgment  in  this  latter  action  was  not  within 
the  rule  authorizing  the  former  injunction,  and 
was  erroneous. 

Appeal  from  Superior  Gonrt,  Buncombe 
County;  B.  B.  Jones,  Judge. 

Action  by  Clara  M.  Featberston  and  an- 
other against  Patrick  Carr  and  others.  From 
an  order  permitting  tbe  prosecution  of,  but 
enjoining  execution  In,  another  action,  plain- 
tiffs appeal.    Reversed. 

See  44  S.  B.  692. 

Locke  Craig,  for  appellants.  Merrick  & 
Barnard,  for  appellees. 

WALKER,  J.  Tbe  feme  plalntifl  leased  to 
Carr  &  Ward  tbe  premises  on  Soutb  Main 
street,  In  tbe  city  of  Asbevllle,  which  are  de- 
scribed in  tbe  contract,  for  two  years,  with 
tbe  privilege  of  renewing  tbe  lease,  upon  tbe 
same  terms  and  conditions  as  are  contained 
in  tbe  original  agreement,  for  three  addi- 
tional years^  abould  they  so  desire  at  the  ter- 
mination of  tbe  lease,  provided  tbat  Carr  & 
Ward  should  give  to  tbe  lessor  "sixty  days* 
notice  of  tbeir  intention,  prior  to  tbe  expira- 
tion of  tbe  lease,  sbotild  tbey  decide  not  to 
take,  and  retain  tbe  said  property  for  tbe  ad- 
ditional period  of  tbree  years."  Tbe  lessees 
agreed  to  pay  $900  per  annum.  In  equal 
montbly  histallments,  as  rent,  tbe  install- 
ments to  be  paid  in  advance  on  tbe  first  day 
of  eacb  and  every  montb.  Tbere  are  oth&e 
conditions  and  stipulations  in  tbe  lease,  »and 
it  was  specially  provided  therein  tbat,  if  tbe 
lessees  failed  to  pay  any  installment  of  rent 
when  It  sbould  be  due,  or  sbould  fall  to  per- 
form any  of  tbe  conditions  or  stipulations  of 
tbe  contract  for  a  period  of  five  days  after 
tbe  lessor  bad  given  them  notice  of  tbeir 
omission  or  neglect,  tbe  lessor  sbould  have 
tbe  right  to  re-enter  and  take  possession  of 
tbe  premises,  notice  to  tbem  and  all  otber 
formalities  being  waived  in  case  of  any  de- 
fault Tbe  feme  plaintiff's  busband  joined 
with  ber  in  tbe  lease,  but  tbe  execution  of 
tbe  same  was  not  acknowledged  by  bim, 
tbougb  ber  aclmowledgment  and  privy  ex- 
amination were  taken.  Tbe  defendants,  Carr 
&  Mclntyre,  are  occupying  tbe  premises  un- 
der an  assignment  of  tbe  said  lease  to  tbem 
by  tbe  receiver  of  tbe  assets  of  Carr  &  Ward, 
and  a  furtb^  agreement  between  tbem  and 
tbe  feme  plaintiff  made  in  tbe  latter  part  of 
July,  1901,  to  the  effect  tbat  tbey  sbould  con- 
tinue to  bold  tbe  premises  under  tbe  lease  to 
Carr  &  Ward,  and  in  accordance  wltb  Its 
terms  and  conditions,  upon  tbe  payment  of 
an  increased  rent  of  $100  per  month.  This 
Is  tbe  plaintiffs'  allegation,  tbe  defendants 
alleging  tbat  tbey  were  to  pay  only  $900  per 
annum,  as  provided  by  tbe  lease  to  Carr  & 
Ward,  and  tbat  tbey  did  not  contract  to  pay 
tbe  Increased  rent  In  August  1901,  or 
about  tbat  time,  tbe  feme  plaintiff  instituted 
summary  proceedings  before  a  justice  of  tbe 
peace,  under  the  statute,  for  tbe  possession 
of  the  premises  and  tbe  recovery  of  the  rent 


then  due,  alleging  that  the  defendants  bad 
failed  to  pay  the  rent  Tbe  justice  gave 
judgment  for  the  plaintiff,  and  the  defend- 
ants appealed  to  tbe  superior  court,  and  exe- 
cuted a  bond  in  tbe  sum  of  $1,350,  to  secure 
one  year's  rent  and  the  damages,  as  requhred 
by  tbe  statute  (Code,  %  1772),  In  order  to 
stay  tbe  execution,  and  this  bond  was  after- 
wards increased  by  tbe  superior  court  by 
$1,200.  The  two  bonds  for  $2,550  are  ap- 
parently sufficient  in  amount  to  secure  the 
rent,  at  the  increased  rate,  and  tbe  damages 
for  two  years  from  tbe  beginning  of  the 
lease,  and  tbe  costs.  On  the  first  or  second 
day  of  each  succeeding  month  after  the  first 
suit  was  brought  the  plaintiff  Instituted  suits 
before  a  justice  of  tbe  peace  for  the  recov- 
ery of  tbe  Installments  of  the  rent  which  had 
matured,  obtained  judgments,  and  issued  exe- 
cution thereon,  and  further  threatened  to  con- 
tinue tbe  institution  of  similar  suits  at  the 
beginning  of  eacb  month  thereafter  during 
the  continuance  of  the  lease.  Thereupon  the 
defendants,  their  first  appeal  having  been 
duly  docketed,  moved  In  tbe  superior  court 
upon  affidavit  in  that  case,  to  restrain  the 
plaintiff  from  proceeding  under  tbe  execu- 
tions issued  upon  tbe  judgments  already  ren« 
dered,  and  from  instituting  any  further  pro- 
ceedings for  tbe  recovery  of  rent  alleged  to 
be  due  under  the  lease;  and  tbe  plaintiff,  at 
the  hearing  of  the  said  motion,  was  by  the 
order  of  the  court  enjoined  "from  instituting 
or  prosecuting  any  other  or  further  suits 
against  the  defendants  for  or  on  account  o£. 
the  rents  sued  for  in  the  action,  and  from  Is- 
suing or  having  issued  any  execution  or  exe- 
cutions on  the  judgments  heretofore  rendered 
in  the  cause  now  pending  on  appeal/'  Tbe 
plaintiff  appealed  from  said  order,  and  this 
court  affirmed  the  decision  of  the  lower  court 
at  the  last  term  upon  the  grounds  stated  in 
the  opinion.  Featberstone  v.  Carr,  132  N.  O. 
800,  44  S.  E.  592.  After  tbe  expiration  of  the 
two  years,  tbe  plaintiff  instituted  summary 
proceedings  before  a  justice  of  the  peace 
against  the  defendants  for  the  possession  <^ 
the  premises.  Upon  motion  of  the  defend- 
ants in  the  original  case,  which  was  pend- 
ing in  the  superior  court  Judge  Moore  ord^- 
ed  that  the  plaintiff  be  permitted  to  prosecute 
ber  new  action  to  judgment  but  enjoined 
her,  until  the  bearing  of  tbe  cause  then  pend- 
ing in  tbe  superior  court  from  issuing  any 
execution  upon  her  judgment  for  the  posses- 
sion  of  the  premises.  Tbe  plaintiff  excepted 
to  this  order,  and  appealed. 

The  question  presented  by  her  appeal, 
therefore,  is  whether  Judge  Moore  sbould 
have  granted  the  injunction,  and  upon  this 
question  we  are  with  tbe  plaintiffs.  Tbe  first 
order  of  injunction,  the  one  which  we  af- 
firmed a32  N.  C.  800,  44  S.  E.  592),  was  is- 
sued to  protect  tbe  defendants  from  a  mul- 
tiplicity of  suits  and  to  prevent  vexatious  liti- 
gation, and  our  decision  was  put  upon  tbe 
ground  that  all  of  the  matters  in  controversy 
between  the  parties  arose  out  of  the  leasee 
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and  that  the  qnestion  which  was  inyolyed  in 
tiie  flnt  suit  was  the  same  in  principle  as 
the  one  presented  in  the  next  and  all  subse- 
quent suits,  though  the  latter  were  brought 
1p  recover  different  installments  of  rent 
The  particular  allegation  in  these  suits  was 
that  the  lease  had  been  forfeited*  and  the 
light  of  the  lessor  to  re-enter  had  accrued  by 
reason  of  the  failure  of  the  defendants  to  pay 
tiie  rent,  and  therefore  the  only  matters  in 
controversy  were  the  right  to  the  possession 
of  the  premises,  and  the  right  to  recover  the 
different  installments  of  rent  as  they  succes- 
sively became  due  and  payable.  All  of  these 
matters,  it  was  held,  could  be  settled  hi  one 
suit,  and,  in  order  to  carry  out  the  spirit  and 
purpose  of  our  present  system  of  procedure, 
It  was  decided  that,  as  the  plaintiff's  rights 
were  fully  secured  by  the  bond  of  the  defend- 
ants, she  should  be  required  to  desist  from 
proceeding  under  the  Judgments  and  execu- 
tions already  obtained  and  from  bringing 
new  suits,  as  such  action  on  her  part  tended 
to  harass  the  defendants,  without  any  real 
benefit  to  the  plaintiff  which  upon  any  prin- 
ciple of  equity  she  was  entitled  to  enjoy,  as 
the  rights  of  the  parties  could  easily  be  de- 
termined in  the  one  action,  and  that  she  was 
in  no  danger  of  loss  or  damage.  We  adhere 
to  this  view  of  the  case,  as  it  was  then  pre- 
sented to  us,  but  we  do  not  think  that  the 
present  appeal  involves  any  such  question 
as  we  then  decided,  but  one  that  is  quite  dif- 
ferent in  fact  and  hi  law.  The  last  suit 
brought  by  the  plaintiff  was  for  the  posses- 
sion of  the  premises,  and  was  founded,  not 
upon  the  fact  that  there  had  been  a  default 
in  the  payment  of  the  rent,  but  upon  the  al* 
legation  that  the  lease  itself  had  expired  hj 
its  own  limitation,  it  being  a  lease  for  two 
years  only,  under  the  provisions  of  the  statr 
ute  that  no  lease  or  agreement  for  a  lease  by 
a  married  woman  of  her  lands  and  tenements 
to  run  for  more  than  three  years  shall  be 
valid,  unless  the  same  be  executed  by  her 
and  her  husband,  and  proved  and  acknowl- 
edged by  them,  and  her  privy  examination 
taken,  as  required  by  law  in  the  case  of  pro- 
bate of  deeds  of  married  women.  €k>de,  | 
1834.  We  deem  it  unnecessary  to  decide  the 
question  raised  by  the  plaintiff  as  to  whether 
the  lease  bad  expired,  for  we  are  of  the  opin- 
ion that  in  any  view  of  the  case  the  last  suit 
does  not  come  within  the  range  of  the  prin- 
ciple upon  which  the  first  injunction  was 
granted  and  sustained  by  us,  It  is  based  up- 
on an  entirely  new  cause  of  action,  which, 
in  any  possible  development  of  it,  could  not 
subject  the  defendants  to  a  multiplicity  of 
suits  or  to  vexatious  litigation.  If  it  is  de- 
cided in  that  mit  that  the  lease  has  expired, 
the  plahitfff  surely  should  be  entitled  to  im- 
mediate possession  of  the  premises.  The 
plaintiff  by  no  possibility  can  recover  more 
than  the  possession  of  the  premises,  and  the 
damages  accrued  since  the  expiration  of  the 
lease.  It  is  an  ordinary  action  to  assert  and 
enforce  a  right  which  has  accrued  since  the 
46  B.B.-2 


first  suits  were  brought,  and  does  not  Involve 
any  element  such  as  in  those  suits  entitled 
the  defendants  to  be  protected  by  the  re- 
straining power  of  the  court 

It  appears  in  the  record  that  the  plaintiffs 
have  recovered  Judgment  in  the  last  suit  for 
the  possession  of  the  leased  premises,  and,  so 
far  as  appears,  no  appeal  has  been  taken  by 
the  defendants.  There  was  some  dispute  be- 
tweoi  counsel  In  this  court  as  to  the  correct* 
ness  of  the  record  in  this  respect  and  as  to 
whether  the  paper  containing  the  recital  of 
facts  was  properly  a  part  of  the  record  In 
the  case,  and  for  this  reason  we  would  not 
conclude  the  defendants  by  any  decision  up- 
on those  facts,  as  we  think  it  can  be  avoid- 
ed. We  will  say,  though,  that  if  it  is  true 
that  there  has  been  no  appeal  from  that  Judg- 
ment that  £act  furnishes  an  additional  rea- 
son why  the  injunction  should  not  be  con- 
tinued and  the  plaintiffs  restrained  from  is- 
suing an  execution  for  the  purpose  of  being 
put  into  possession  of  the  property.  If  the 
defendants  have  not  appealed,  and  that  Judg- 
ment stands  jmreversed,  it  would  seem  that 
the  fact  of  the  expiration  of  the  lease  has 
been  adjudicated,  and  that  the  defendants 
are  estopped  from  longer  asserting  that  it 
still  subsists. 

If  the  appeal  of  the  plaintiff  from  the  or- 
der of  the  court  affirming  the  ruling  of  the 
clerk  upon  the  plaintlfTs  motion  to  modify 
the  injunction  of  Judge  Moore  and  to  permit 
her  to  issue  execution  upon  her  Judgment  for 
the  possession  of  the  premises,  is  properly  be- 
fore us-and  we  think  that  it  is  not— we  dis- 
cover no  error  in  the  decision  of  the  lower 
court  upon  that  question.  The  clerk  had  no 
Jurisdiction  or  power  to  amend  or  modify 
Judge  Moore*s  order.  The  permission  to  is- 
sue execution  in  that  order  was  manifestly 
Intended  to  be  granted  only  by  the  Judge  of 
the  court  and  not  by  the  clerk.  The  latter 
Is  not  ''the  court"  in  the  sense  of  those  words 
as  used  in  the  order. 

There  was  error  in  the  ruling  of  the  Judge 
by  which  the  plaintiff  was  enjoined  from  is- 
suing execution  upon  the  Judgment  she  ob- 
tained before  F.  N.  Waddell,  Justice  of  the 
peace,  for  the  possession  of  th6  premises  in 
dispute,  which  Judgment  Is  described  in  the 
order.  It  will  be  so  certified  to  the  end  that 
the  injunction  may  be  dissolved,  and  that 
such  other  and  further  proceedings  may  be 
had  as  are  In  accordance  with  the  law. 

Error. 


WHITSON   V. 
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(Supreme  Court  of  North  CaroUoa.    Dec.  18, 
190a.) 

MABTBR-INJURIES  TO  SBRVANT— NEGLIGENCE 
.-  FALL    OF    TRUCK  —  OBVIOUS    DANGER  — 
KNOWLEDGE   OF  SBRV ANT—* 'LIABILITY"    OF 
TRUCK  TO  FALL. 

1.  Plaintiff  was  employed  to  load  trucks  with 
lumber,  placing  it  In  a  kiln,  and  to  move  the 
trucks  from  the  kiln  to  the  factory  when  the 
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lumber  was  dir.  Plaintiff  was  directed  to  ^o 
behind  or  in  the  rear  of  the  loaded  trucks  m 
removing  them  from  the  kiln,  which  was  a  safe 
way,  but,  instead  of  doing  so,  at  the  time  he 
was  izn'ured,  he  went  under  the  truck  and  ap- 
plied the  force  or  pressure  from  beneath,  and 
by  reason  thereof  the  truck  fell,  causing  the  in- 
jury. Held,  that  the  plaintiffs  own  negligence 
was  the  proximate  cause  of  the  injury. 

2.  Where  a  servant  chooses  to  do  the  work, 
which  it  is  his  duty  to  do,  by  a  method  known 
to  him  to  be  dangerous,  contrary  to  the  direc- 
tions of  the  master,  the  master  is  not  liable  for 
an  injury  caused  uiereby,  whether  the  danger 
be  obvious  or  not. 

3.  Where  a  servant  was  injured  by  the  fall 
of  a  truck  which  it  was  his  duty  to  move,  and 
which  fell  by  reason  of  his  effort  to  move  it, 
the  master's  responsibility  does  not  depend  on 
the  "liability"  of  the  truck  to  fall,  since  he  is 
only  required  to  provide  against  what  he  could 
reasonably  have  foreseen  would  result  from  any 
defect  in  the  appliance. 

Appeal  from  Superior  Court,  McDowell 
County,*  Long,  Judge. 

Action  by  Alney  Whltson  against  T.  F. 
Wrenn.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Ayery  &  Ervln,  for  appellant  E.  J.  Jus- 
tice, for  appellee. 

WALKER,  J.  The  plaintiff  was  an  em- 
ploy^  of  the  defendant  in  his  furniture  fac- 
tory, and  while  engaged  In  his  work  received 
Injuries  which  he  alleges  were  caused  by  the 
defendant's  negligence.  At  the  time  he  was 
Injured  he  was  loading  trucks  with  lumber, 
and  placing  the  same  in  the  kiln  for  drying, 
and  in  moving  them  from  the  kiln,  when  the 
lumber  was  dried,  to  the  factory.  The  evi- 
dence tended  to  show  that  each  of  the  trucks 
was  made  of  two  pieces  of  lumber  6  to  10 
feet  long,  14  inches  wide,  and  2  inches  thick, 
which  were  nailed  together  with  4-inch 
blocks  between  them  at  each  end  and  at  the 
middle,  and  near  each  end  there  were  wheels. 
The  trucks  were  about  6  feet  long  by  10 
Inches  high,  and  were  8  Inches  wide,  and 
when  placed  on  the  rails  they  would  not 
stand  without  being  held  or  supported,  until 
they  were  partly  loaded  with  lumber  placed 
across  them.  There  was  no  axle  or  connect- 
ing rod  between  these  separate  trucks.  The 
trucks  held  irt)out  4,000  feet  of  lumber,  and 
when  they  were  loaded  the  Uln  was  full  from 
side  to  side  and  to  within  18  inches  of  its 
top.  The  plaintiff  was  directed  by  the  fore- 
man or  superintendent,  in  removing  the  load- 
ed trucks  from  the  kiln,  to  go  behind  or  in 
the  rear  of  them,  and  instead  of  doing  so  on 
this  occasion  he  went  under  the  truck,  which 
he  was  attempting  to  remove,  and  applied  the 
force  or  pressure  from  beneath,  and  by  rea- 
son thereof  the  trucks  fell  and  he  was  in- 
jured. It  is  not  necessary  to  state  any  more 
of  the  testimony  in  order  to  present  the 
points  upon  which  the  case  is  decided. 

The  defendant  requested  the  court  to  give 
the  following  instruction:  "If  the  Jury  find 
from  the  evidence  that  the  plaintiff  was  di- 
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rected  in  removing  the  lumber  from  the  kiln 
to  go  behind  or  In  the  rear  of  the  trucks  and 
apply  pressure  from  behind  or  in  the  rear  of 
the  trucks  In  order  to  remove  the  same  from 
the  kiln,  and  you  further  find  that  this  was  a 
safe  way,  and  that  if  it  had  been  done  the 
plaintiff  would  not  have  been  injured,  and 
you  further  find  that  the  plaintiff,  instead  of 
adopting  thhs  method,  went  under  the  truck 
which  was  to  be  removed  from  the  kiln  and 
applied  force  from  under  and  below  the 
truck,  and  was  injured  in  consequence  of  so 
doing,  then  the  plaintiff's  own  negligence  was 
the  proximate  cause  of  the  injury,  and  you 
should  answer  the  first  issue  *No.* "  The 
court  refused  to  give  this  instruction  as  It 
was  asked  to  be  given  by  the  defendant's 
counsel,  but  gave  it  with  this  modification, 
that,  in  order  to  answer  the  first  issue  "No," 
under  the  instruction  prayed  for,  the  Jury 
must,  in  addition  to  the  facts  stated  therein, 
further  find  that  the  method  of  applying  the 
force  to  the  loaded  truck  as  used  by  the 
plaintiff,  that  is,  by  pushing  the  truck  from 
beneath,  "was  obviously  dangerous,  and  that 
plaintiff  knew  it,  or  could  have  known  it  by 
the  exercise  of  due  care."  We  do  not  think 
that  the  modification  of  the  instruction  by  the 
court  was  correct  It  can  make  no  difference 
whether  the  method  employed  by  the  plaintiff 
for  moving  the  truck  was  obviously  danger- 
ous or  not  This  is  not  the  case  of  a  servant 
who  is  ordered  or  commanded  by  his  master, 
or  by  some  one  having  authority  over  him,  to 
perform  a  certain  duty,  when  obedience  to 
the  order  will  be  attended  with  obvious  dan- 
ger. It  is  the  duty  of  the  servant,  it  is  true, 
to  obey  the  orders  given  to  him,  unless  obe- 
dience to  them  will  be  obviously  dangerous, 
in  which  case  he  has  the  right,  and  It  is  his 
duty  to  himself,  to  disobey  them.  The  law 
requires  that  he  should  do  so,  or  suffer  the 
consequences  of  his  recklessness.  Our  case 
is  the  very  converse  of  the  one  stated.  Here 
the  servant  was  ordered  to  do  his  work  in  a 
safe  way,  and  he  preferred  to  do  It  in  another 
and  what  proved  to  be  a  dangerous  way. 
Why  should  the  master  be  liable  if  a  servant 
acted  in  disobedience  to  his  orders  and  was 
thereby  hurt?  It  must  be  admitted  that  he 
was  the  author  of  his  own  injury.  If  it  was 
necessary  that  the  method  adopted  by  him 
should  have  been  not  only  in  disobedience  of 
his  orders,  but  in  Itself  dangerous,  in  order 
to  visit  upon  him  the  consequences  of  his  re- 
fusal to  observe  his  master's  directions,  it 
surely  is  not  required  that  it  should  have 
been  obviously  dangerous.  It  is  quite  suffi- 
cient to  bar  his  recovery  If  he  knew  that  his 
method  was  a  dangerous  one  and  chose  to  do 
his  work  in  that  way  rather  than  in  the  man- 
ner pointed  out  by  his  master.  Why  should 
the  danger  be  obvious  if  he  had  knowledge 
of  It?  If  it  had  appeared  that  obedience  to 
his  master's  orders  as  to  the  manner  of  mov- 
ing the  truck  was  obviously  dangerous,  he 
had  a  right  to  refuse  to  do  the  work,  but 
even  then  he  could  not  select  another  and 
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daDgerouB  way  to  do  It  and  charge  his  master 
with  the  consequence  thereof,  and  especially 
if  the  danger  of  the.method  which  he  adopted 
was  known  to  him  at  the  time. 

It  is  true  that  In  Lloyd  v.  ^anes,  126  N.  C. 
362,  35  S.  E.  612.  this  court  said:  «'It  is  only 
where  a  machine  is  bo  grossly  or  clearly  de- 
fective that  the  employ 6  must  know  of  the 
extra  risk  that  be  can  be  deemed  to  have  vol- 
untarily and  knowingly  assumed  the  risk.*' 
It  will  be  observed  that  the  reference  to  the 
obviousness  of  the  defect  in  the  machine  is 
used  by  the  present  Chief  Justice,  in  speak- 
ing for  the  court  in  that  case,  for  the  pur- 
pose of  showing  that  the  servant  must  be  in 
some  way  charged  with  knowledge  of  the 
defect  It  is  the  knowledge  of  the  defect  and 
the  consequent  danger  to  himself  that  bars 
his  recovery,  if  the  servant  chooses  the  dan- 
gerous method  of  doing  the  work,  instead  of 
a  safe  one  or  that  pointed  out  by  the  master, 
and  it  makes  no  difference  how  that  knowl- 
edge is  acquired,  or  whether  it  is  actual 
knowledge  or  such  as  must  be  implied  from 
the  obviousness  of  the  defect  and  the  fact 
that  the  danger  is  not  only  apparent  but 
manifest  In  Lloyd  v.  Hanes  the  court  was 
referring  to  the  case  of  a  servant  who  was 
acting  under  instructions  from  the  master 
to  use  a  dangerous  machine  or  to  do  a  par- 
ticular act  which  was  in  itself  dangerous,  but 
which  was  not  obviously  so,  and  not  to  a 
case  like  ours,  where  the  servant  departed 
from  the  instructions  he  received  from  his 
master  and  chose  to  act  upon  his  own  judg- 
ment The  question  involved  in  the  case  of 
Lloyd  V.  Hanes  related  to  the  voluntary  as- 
sumption of  risk  which  was  incident  to  the 
service,  and  the  court  distinguished  between 
the  mere  knowledge  of  a  defect  in  the  ma- 
chine, which  made  it  dangerous,  and  the  vol- 
untary assumption  of  risk  by  the  servant; 
while  the  case  at  bar,  so  far  as  this  particular 
instruction  of  the  court  is  concerned,  does  not 
involve  the  doctrine  of  the  assumption  of 
risk  so  much  as  it  does  the  disobedience  of 
orders,  which  was  the  proximate  cause  of  the 
injury  to  the  plaintiff.  The  two  cases  depend 
upon  entirely  different  principles. 

The  plaintiff  in  this  case  has  simply  done 
something  which  his  master  virtually  told 
him  not  to  do.  He  substituted  his  own  will 
for  that  of  his  employer,  and  his  case  comes 
within  the  maxim,  "Volenti  non  fit  injuria." 
No  man  by  his  own  voluntary  and  wrongful 
act  can  impose  a  liability  on  another,  nor  will 
he  be  permitted  to  take  any  advantage  of 
hig  own  wrong  and  wlllfulnes&  The  doc- 
trine that  a  servant  is  not  negligent  in  under- 
taking the  performance  of  a  dangerous  work 
f<Nr  his  master,  unless  there  is  obvious  danger 
ia  it,  is  a  correct  principle,  and  is  strikingly 
illustrated  by  several  cases  decided  by  this 
court  Thomas  v.  R.  R.,  129  N.  C.  392,  40 
&  B.  201;  AlUson  v.  R.  R.,  129  N.  C.  336, 
40  a  E.  01;  Patton  v.  R.  R.,  96  N.  C.  455, 
1  S.  E.  863.  A  passenger  who  has  been  in- 
jured by  alighting  from  a  moving  train,  un- 


der the  direction  of  the  conductor,  may  re- 
cover for  the  injuries  received,  unless  the 
act  itself  was  obviously  so  dangerous  that  in 
its  careful  performance  the  inherent  proba- 
bilities of  Injury  were  greats  than  those  of 
safety.  Hinshaw  v.  R.  R„  118  N.  C.  1047, 
24  S.  E.  426.  But  this  principle  has  no  place 
in  this  case.  Instead  of  the  plaintiff  having 
been  commanded  to  do  a  dangerous  act,  it  is 
assumed  in  the  instruction,  and  there  was 
evidence  to  show,  that  he  was  ordered  to  do 
the  particular  work  assigned  to  him  in  a 
safe'  way,  but  elected  to  do  it  In  his  own 
way,  which  turned  out  to  be  a  dangerous  one, 
and  which  actually  resulted  in  his  Injury. 
The  law,  under  such  circumstances,  refers 
the  Injury  to  his  own  fault,  and  not  to  any 
wrong  on  the  part  of  his  employer. 

The  Instruction  contained  in  plaintiff's 
third  prayer  should  not  have  been  given,  as 
it  was  apt  to  mislead  the  jury.  The  de- 
fendant's responsibility  to  the  plaintiff  for 
any  injury  received  while  in  the  performance 
of  his  duty  did  not  and  could  not  depend 
upon  the  "liability"  of  the  trucks  to  fall. 
Such  an  instruction  as  that  given  by  the 
court  in  response  to  plaintiff's  third  prayer 
has  been  disapproved  by  this  court  in  Wil- 
liams V.  R.  R.,  119  N.  C.  746,  26  S.  E.  32. 
The  employer  is  only  required  to  provide 
against  what  he  could  reasonably  have  fore- 
seen would  result  from  any  defect  in  the 
machine  which  he  requires  his  servant  to 
use,  and  not  ilgainst  the  consequences  of  ac- 
cidents that  may  or  may  not  occur.  It  was 
therefore  held,  in  Williams  v.  R.  R.,  supra, 
that  where  a  servant  was  injured  by  the  fall- 
ing of  a  piece  of  timber,  which  was  being 
raised  by  a  rope  fastened  to  it  it  was  error 
to  charge  the  jury  that  the  defendant,  the 
master,  was  negligent  if  the  rope  was  so 
fastened  to  the  timber  as  to  be  "liable"  to 
slip  off,  so  that  the  timber  would  fall  and 
Injure  the  servant,  who  was  at  the  time  as- 
sisting in  the  work  of  raising  it  There  was 
error  in  modifying  the  defendanf s  prayer 
and  in  giving  the  instruction  in  response  to 
the  plaintiff's  third  prayer,  for  which  there 
must  be  another  trial. 

New  trial. 


084  N.  c.  72) 
CITY  OP  ASHEVILLE  r.  WEBB  et  al. 

(Supreme  Court  of  North  OBirolina.     Dec.  18, 
1903.) 

MUNICIPAIi  CORPORATIONS— BOND  ISSUES— 

BLBCTIONS— STATUTORY  RBQUIRB- 

MBNTS-NOTICB. 

1.  Although  a  city  has  a  right  to  refund  Its 
bonded  debt  without  sabmittlDg  the  question  to 
popular  vote,  if  it  chooses  to  submit  the  same 
to  popular  vote  in  accordance  with  a  special  act 
of  the  Legislature,  passed  for  the  purpose,  it 
must  follow  the  method  of  submission  prescrib- 
ed by  such  act. 

2.  Friv.  Laws  1903,  p.  14,  c.  6,  authorized  a 
city  to  issue  bonds  on  the  vote  of  the  majority 
of  the  qualified  voters  at  an  election  held  in  the 
same  manner  as  elections  for  mayor  and  alder- 
men, and  further  provided  that  the  first  election 
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should  be  held  whenever  the  board  of  aldermen 
might  order  the  same,  but,  if  the  proposition 
was  then  rejected,  subsequent  elections  could 
be  held  only  "after  80  days'  public  notice." 
Priv.  Laws  1885,  p.  590,  c.  352,  revising  the 
charter  of  said  city,  provided  that  elections  of 
mayor  and  aldermen  should  be  held  under  the 
rules  prescribed  for  elections  to  the  General 
Assembly.  The  general  election  law  (Acts  1899, 
p.  658,  c.  507)  does  not  require  any  public  no- 
tice of  elections  to  the  General  Assembly.  Held, 
that  no  public  notice  of  the  first  election  on  the 
bond  issue  was  required. 

Appeal  from  Superior  Oonrt,  Buncombe 
County;  E.  B.  Jones,  Judge. 

Submitted  controyersy  by  the  city  of  Ashe- 
Yllle  against  0.  A.  Webb  &  C?o.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

Davidson,  Bourne  &  Parker,  for  appellant 

MONTGOMERY,  J.  This  Is  a  controversy 
submitted  without  action  under  section  567 
of  the  Code  upon  an  agreed  statement  of 
facts.  The  defendants  contracted  to  buy 
from  the  plaintiffs  $40,000  of  bonds  issued 
under  the  provisions  of  chapter  6,  p.  14,  of 
the  Private  Laws  of  1908,  and  afterwards 
refused  to  receive  and  pay  for  the  bonds  on 
the  ground  that  they  were  illegal,  for  the  rea- 
son that  the  plaintiff  had  failed  to  give  30 
days'  public  notice  of  the  election  which  had 
been  held  upon  the  question  as  to  whether 
the  bond  issue  should  be  "approved"  or  "not 
approved.'*  No  notice  of  the  election  on  the 
bond  issue  held  on  the  5th  day  of  May,  1903, 
the  regular  election  day  of  officers  for  the 
city  of  Ashevllle,  and  the  time  prescribed  by 
law  therefor,  was  published  for  30  days  prior 
to  the  said  election.  But  a  resolution  was 
passed  by  the  board  of  aldermen,  a  majority 
being  present  in  regular  session,  in  the  fol- 
lowing words:  "Ordered  by  the  unanimous 
vote  of  the  board  of  aldermen  present  that 
an  election  be  held  at  the  time  of  the  holding 
of  the  next  regular  election  of  officers  of  the 
city  of  Ashevllle  in  May,  1903,  upon  the  ques- 
tion of  issuing  $781,500  of  refunding  bonds  in 
accordance  with  terms,  conditions,  and  pro- 
visions of  the  act  of  the  Legislature  of  North 
Carolina  duly  adopted  on  January  24,  1903, 
and  entitled  *An  act  to  authorize  the  city  of 
Ashevllle  to  issue  bonds  to  refund  its  debt'  " 
A  majority  of  the  qualified  electors  of  the 
city  voted  in  approval  of  the  bond  issue,  and 
the  result  of  the  election  was  duly  canvassed 
by  the  board  of  canvassers  of  the  city  of 
Ashevllle,  and  proclamation  thereof  made  by 
the  chief  of  police  of  said  city  within  the 
time  prescribed  by  law  for  the  same. 

Section  4  of  the  Acts  of  1903  is  in  the  fol- 
lowing words:  "Sec.  4.  That  said  bonds  shall 
not  be  issued  nor  said  taxes  levied  until  au- 
thorized by  vote  of  a  majority  of  the  quali- 
fied voters  of  the  said  dty  at  a  public  elec- 
tion to  be  held  in  the  same  manner  as  elec- 
tions are  or  may  hereafter  be  held  in  said 
city  for  the  election  of  mayor  and  aldermen 
thereof,  and  at  such  election  those  who  favor 
the  issuing  of  said  bonds  and  levying  the 
taxes  herein  provided  for  shall  vote  ballots 


with  the  word  'Approved'  written  or  printed 
thereon,  and  those  opposed  to  issuing  said 
bonds  shall  vote  ballots  with  the  words  'Not 
Approved'  written  or  printed  thereon;  and  if 
any  such  election  majority  of  the  qualified 
voters  of  said  city  shall  vote  ballots  with  the 
word  'Approved'  written  or  printed  thereon, 
then  the  said  mayor  and  board  of  aldermen 
shall,  as  may  be  required  under  the  terms  of 
this  act,  issue  said  bonds,  and  after  their 
sale  or  exchange,  or  the  sale  or  exchange  of 
any  portion  thereof,  as  hereinbefore  provid- 
ed, levy  a  tax  sufficient  to  meet  interest  and 
principal  thereof  when  due,  as  hereinbefore 
specified.  The  first  election  under  this  act 
shall  be  held  whenever  the  board  of  alder- 
men may  order  same,  not  less  than  thirty 
days  after  the  date  of  said  order,  and  if  at 
such  election  a  majority  of  the  qualified  vot- 
ers of  said  city  shall  not  vote  in  favor  of 
issuing  said  bonds,  then  the  board  of  alder- 
men of  said  city  shall  at  any  time,  and  as 
often  thereafter  as  they  deem  best,  not  of ten- 
er,  however,  than  once  in  any  one  year,  order 
an  election  to  be  held  under  the  rules  and 
regulations  prescribed  by  law  for  the  elec- 
tion of  mayor  and  aldermen  of  said  city,  and 
after  thirty  days'  public  notice  thereof,  and 
at  each  of  such  elections,  the  baUots  shall  be 
as  hereinbefore  directed;  and  if  at  any  such 
elections  the  majority  of  the  qualified  voters 
of  said  dty  shall  cast  ballots  in  favor  of  the 
issuing  of  said  bonds  as  aforesaid,  then  the 
said  bonds  shall  be  Issued  as  may  be  re- 
quired under  the  terms  of  this  act  by  said 
mayor  and  board  of  aldermen,  to  be  applied 
to  the  purpose  and  upon  the  terms  and  con- 
ditions hereinbefore  stated  in  this  act"  The 
plaintiff's  contention  is  that  the  act  author- 
izing the  issue  of  the  bonds  does  not  require 
a  public  notice  of  30  days  of  the  first  election 
be  given  under  section  4  of  the  act,  and 
that  the  election,  as  held,  was  legally  held, 
and  that  the  bonds  are  valid;  while  the  de- 
fendants contend  that  the  failure  to  give 
such  notice  was  a  fatal  defect,  and  the  bonds 
are  invalid  and  void.  His  honor  held  that 
the  act  had  not  been  complied  with  in  re- 
spect to  the  notice  of  the  election,  and  that 
the  refunding  bonds  were  invalid  iand  void, 
and  that  the  defendants  were  not  required 
to  take  and  pay  for  the  same.  Judgment  was 
entered  accordingly. 

It  will  be  seen  upon  the  reading  of  the 
above-quoted  section  of  the  act  that  public 
notice  of  the  holding  of  the  first  election  is 
not  required.  A  public  notice  of  30  days  of 
subsequent  elections  on  the  same  question  in 
case  the  first  should  be  adverse  to  the  bond 
issue  is  made  necessary  by  the  act  The 
order  of  the  board  of  aldermen  seems  to  have 
been  considered  by  the  General  Assembly  as 
a  sufficient  notice  of  the  first  election  to  be 
held  under  the  act  The  plaintiff,  without 
submitting  the  question  to  a  vote  of  its  reg- 
istered voters,  had  the  right  to  refund  its 
bonded  indebtedness;  but,  as  it  preferred  to 
submit  the  question  to  a  vote  of  the  people 
under  an  act  of  the  Qeneial  Assembly  passed 
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for  that  purpose,  tbe  method  prescribed  by 
the  act  must  be  followed.  Wadswortb  v. 
City  of  Concord  (at  this  term)  45  S.  B.  948. 
And  the  only  question,  as  we  have  seen,  sub- 
mitted to  us  In  this  case  is  whether  the  act 
of  assembly  above  referred  to  requires  a  30- 
days  public  notice  of  the  first  election  held 
under  section  4  of  the  act  His  honor,  as 
we  have  said,  thought  It  was.  We  do  not 
concur  in  that  view.  In  section  4  of  the  act 
of  1909  the  election  was  required  to  be  held 
in  the  same  manner  as  elections  were  or 
might  be  hereafter  held  in  that  city  for  the 
election  of  mayor  and  aldermen;  and  under 
section  10,  c.  352,  p.  590,  of  the  Private  Laws 
of  1805— an  act  to  amend,  revise,  and  consol- 
idate the  charter  of  the  dty  of  Asheville— 
elections  for  mayor  and  aldermen  were  re- 
quired to  be  held  under  the  same  rules  as 
were  prescribed,  or  might  be  thereafter  pre- 
scribed, for  the  election  of  members  of  the 
General  Assembly  (the  powers  and  duties  In 
such  rules  and  regulations  conferred  upon 
and  directed  to  be  exercised  by  the  sheriffs 
being  conferred  upon  the  marshal  of  the  city, 
etc.).  Under  the  general  election  law  (chap- 
ter 507,  p.  658,  Acts  1899)  we  find  no  require- 
ments of  any  public  notice  of  an  election  for 
members  of  the  General  Assembly.  It  is  re- 
quhred  by  section  14  of  that  act  that  the 
county  board  of  elections  shall  make  publica- 
tion of  the  names  of  the  persons  elected  as 
registrars  of  voters  for  townships,  wards,  or 
precincts  at  the  courthouse  door  immediately 
after  such  appointment,  and  that  Is  the  only 
requirement  of  any  public  notice  concerning 
the  election  for  members  of  the  (General  As- 
sembly that  we  find  in  the  act  We  are 
therefore  of  the  opinion  that  the  act  of  1903, 
under  which  the  election  was  held,  did  not 
require  any  public  notice  of  the  election.  It 
does  not  appear  from  the  facts  agreed  that 
there  was  a  publication  at  the  courthouse 
door  of  the  names  of  the  persons  who  were 
selected  as  registrars  of  voters,  and  It  may 
not  be  out  of  place  to  add  here  that,  if  notice 
of  the  appointment  of  the  registrars  of  voters 
in  the  several  wards  of  Asheville  were  not 
published  at  the  courthouse  door  immediate- 
ly after  they  were  appointed,  in  conformity 
to  section  14,  c.  507,  p.  603,  of  the  Acts  of 
1899,  and  that  omission  is  known  to  the  de- 
fendants, the  bonds  might  be  invalid  in  their 
hands.    Duke  v.  Brown,  96  N.  C.  127,  1  S. 

B.  873;   Claybrook  v.  Commissioners,  117  N. 

C.  456,  28  S.  B.  860;  Debnam  v.  Chitty,  131 
N.  C.  657,  48  &  E.  3. 

Reversed. 

(13S  N.  C.  748) 

STATE  V.  REGISTER  et  al. 
fSopreme  Court  of  North  Carolina.     Dec  18, 

1903.) 
HURDSR  —  BVIDBNCB  —  TESTIMONY     OF     AO- 
GOMPLIOB  —  SUFFICIBNCT  —  INSTRUCTIONS— 
JURTi-SPBCIAL  VBNIRB— DRAWING  JURY-OB- 
JBCTIONB-WAIVBR. 

1.  Code,  i  913,  provides  that  the  Govenior 
■hall  have  power  to  appoint  any  judge  to  hold 
special  terms  of  the  superior  court  in  any  coun- 


ty, and  Bection  914  provides  that  when  !t  shall 
appear  to  the  Governor,  by  certificate  of  a 
judge  or  board  of  county  commissioners,  that 
there  is  such  an  accumulation  of  criminal  or 
civil  actions  as  require  a  special  term,  he  shall 
order  one,  etc.  Held,  that  where  the  commis- 
sion for  a  spedal  term  recited  an  accumulation 
of  criminal  business  as  a  reason  therefor,  the 
court  was  not  restricted  to  the  trial  of  indict- 
ments found  before  that  term. 

2.  Code,  S  1739,  provides  that  the  names  of 
veniremen  drawn  from  the  box,  who  are  free- 
holders, shall  constitute  a  special  venire.  Held, 
that  a  finding  of  the  trial  court  as  a  fact  tha.t  a 
certain  number  of  persons  .whose  names  were 
drawn  were  not  freeholders,  and  that  the  re- 
mainder were,  was  binding  on  the  appellate 
court  on  appeal,  and  fatal  to  an  exception  to 
quash  the  venire  on  the  ground  that  in  deter- 
mining who  were  freeholders  the  court  consult- 
ed the  tax  lists  of  the  county,  officers  of  the 
court  who  were  not  sworn,  and  other  sources. 

3.  The  defendant  was  not  entitled  to  except 
to  the  rejection  of  the  veniremen. 

4.  Defendant  could  not  complain  of  the 
court's  action,  he  not  having  exhausted  his  per- 
emptory challenges. 

5.  Though  it  is  the  better  practice  to  swear 
officers  and  others  giving  opinion  as  to  whether 
persons  drawn  are  freeholders,  the  conduct  of 
the  judge  was  not  prejudicial  to  a  defendant. 

6.  The  trial  court's  finding  as  a  fact,  in  a 
criminal  case,  that  certain  jurors  were  indiffer- 
ent, is  not  reviewable  on  appeal. 

7.  Sup.  Ct.  Rules  32,  34  (43  S.  B.  v),  requhre 
an  appellant  to  set  forth  in  his  brief  the  sev- 
eral grounds  of  exceptions  and  authorities  re- 
lied on,  etc.  Held  that,  where  on  appeal  in  a 
criminal  case  certain  exceptions  are  omitted 
from  the  briefs  of  appellant,  they  -will  be  taken 
as  abandoned. 

8.  Under  Code,  §  977,  providing  that  a  princi 
pal  felon  and  an  accessory  before  the  fact  may 
be  indicted  and  tried  together,  where  a  princi- 
pal was  tried  on  a  special  venire,  his  accessory 
before  the  fact  might  be  indicted  and  tried  at 
the  same  time. 

9.  An  objection  that  the  accessory  could  not 
be  tried  on  a  cfpedal  venire  was  of  no  avail  on 
appeal  where  the  jury  had  been  passed  on,  and 
each  juror  accepted  before  objection  made  and 
without  exhaustine  peremptoir  challenges. 

10.  On  a  prosecunon  for  muraer  a  witness  tes- 
tified that  one  of  defendants  told  him  and  the 
other  defendant  that  a  colored  man  staying 
with  S.  had  money,  and  that  he  wanted  them  to 
hold  up  the  colored  man  and  get  the  money. 
Held,  that  it  was  proper  to  admit  the  evidence 
of  such  witness  before  the  examining  magis- 
trate to  the  effect  that  the  first  defendant  had 
during  the  same  conversation  stated  that  a 
brother  of  S.  had  some  money,  and  that  it 
would  be  no  trouble  to  get  it,  and  that  he  could 
take  some  men  and  go  there  and  get  it,  both 
statements  being  part  of  the  same  conversation. 

11.  Inasmuch  as  an  intent  to  commit  robbery 
was  the  purpose  of  the  crime  charged,  the  evi- 
dence was  competent  as  evidence  of  a  different 
offense  of  the  same  kind. 

12.  The  evidence  was  admissible  as  a  declara- 
tion of  defendant  in  the  nature  of  res  gestae. 

18.  On  a  prosecution  for  murder,  evidence  of 
a  conversation  between  defendant  and  a  cer- 
tain person  the  week  after  the  murder,  and 
which  tended  to  show  defendant's  connection 
with  the  crime,  and  which  was  corroborative 
of  the  testimony  of  such  other  person,  was 
properly  admitted. 

14.  On  a  prosecution  for  murder  there  was  tes- 
timony showing  that  one  of  defendants  had  pro- 
cured the  other  to  make  a  journey  to  the  home 
of  deceased  and  there  murder  him,  and  that 
the  former  defendant  had  given  the  other  cer 
tain  canned  goods  when  the  slayer  started.  A 
witness  testified  that  the  defendant  who  did 
the  killing  bought  some  canned  goods  of  him 
the  day  before  the  killing.  Held  that,  for  the 
purpose  of  aiding  the  witness  in  fixing  the  date. 
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It  was  proper  to  allow  him  to  state  that  it  was 
on  "Tuesday  or  Wednesday"  that  he  heard  of 
the  defendant  who  did  the  killing  being  at  the 
place  where  it  was  in  evidence  he  had  spent 
the  night  of  the  murder. 

15.  On  a  prosecution  for  murder  it  was  not  er- 
ror to  exclude  an  indictment  against  a  witness 
for  the  state  which  would  merely  have  shown, 
if  admitted,  that  he.  had  been  charged  with  the 
murder,  his  whole  testimony  establishing  his 
participation  therein. 

16.  On  a  prosecution  for  murder  the  court 
charged  that  the  jury  must  carefully  consider 
the  testimony  of  a  certain  witness  as  he  stood 
before  the  jury  as  an  accomplice,  declined  to 
charge  that  it  was  dangerous  to  act  exclusive- 
ly on  the  testimony  of  an  accomplice,  and  that 
the  juiy  should  require  confirmatory  testimony, 
or  to  charge  that  the  unsupported  testimony  of 
an  accomplice  must  produce  entire  belief;  but 
the  court  did  charge  on  reasonable  doubt,  tell- 
ing the  jury  that,  while  thej^  might  convict  on 
the  testimony  of  the  accomplice,  they  should  be 
cautious  in  so  doing.  Held,  that  the  court's  con- 
duct was  proper. 

17.  A  conviction  may  be  had  on  the  unsupport- 
ed testimony  of  an  accomplice. 

18.  The  appellate  court  cannot  entertain  a  mo- 
tion for  new  trial  on  the  ground  of  newly  dis- 
covered testimony  in  a  criminal  case. 

Appeal  from  Superior  Oourt,  Columbus 
County;  Moore,  Judge. 

J.  B.  Register  and  another  were  convict- 
ed of  murder  in  the  first  degree,  and  they  ap- 
Affirmed. 


John  D.  Bellamy,  a  M.  Bernard,  and  Don- 
ald McRacken,  for  appellants.  Lewis  & 
Schulken  and  the  Attorney  General,  for  the 
State. 

CLARK,  O.  J.  The  prisoner  Jabel  B.  Reg- 
ister is  indicted  and  convicted  of  murder  in 
the  first  degree,  and  H.  B.  Register,  his  fa- 
ther, is  indicted  in  the  same  bill,  and  convict- 
ed of  being  an  accessory  before  the  fact 
The  evidence  of  the  state,  if  believed,  show- 
ed that  on  Saturday  afternoon,  March  28, 
1903,  Jabel  met  Cross  Edmundson  and  told 
him  his  father  (H.  B.  Register)  wished  to 
see  him;  that  together  they  went  up  to  the 
house  of  H.  B.  Register,  who  told  them  that 
Jim  Staley,  a  colored  man  staying  with  Jesse 
Soles,  had  between  $1,000  and  $2,000,  and 
he  wanted  them  to  "hold  up  Jim  Staley  and 
get  his  money,  and  kill  him,  if  necessary*'; 
that  H.  B.  Register  furnished  them  with  two 
guns  he  had  ready,  and  some  canned  goods 
in  a  tow  sack,  and  under  H.  B.  Register's  di- 
rection they  left,  about  10:30  at  night,  to  go 
down  to  commit  the  robbery;  that  the  place 
where  Jim  Staley  resided  being  some  miles 
off,  after  traveling  part  of  the  way  they  lay 
down  in  the  woods  and  slept  till  next  morn- 
ing, when  they  resumed  their  Journey,  and 
then  spent  the  day  near  a  stillhouse  till 
about  dusk,  when  they  started  to  Jesse 
Soles'  house,  where  Jabel  Register  went  up 
to  the  window  and  fired  both  barrels  through 
the  window  into  the  house,  killing  Jesse  Soles 
and  Jim  Staley;  he  then  entered  the  room, 
remained  a  while,  came  out,  and  left;  the 
bouse  was  soon  afterwards  in  a  blaze,  and 

f  17.  Sm  Criminal  Law,  vol.  14,  Cent  Dig.  |  US4. 


Cross  Edmundson,  when  three  or  four  miles 
away  on  their  return,  asked  Jabel  what  it 
meant,  and  after  some  hesitation  he  replied 
that  "he  reckoned  his  papa  and  Jesse  Soles 
were  having  a  settlement."  The  only  direct 
evidence  is  that  of  Gross  Bdmundson,  the  ac- 
complice, which  is  full,  minute,  and  dramatic 
in  its  details.  There  were  witnesses,  and 
proof  of  sundry  chrcumstances,  which,  if  be- 
lieved, strongly  corroborated  Edmundson  at 
sundry  points  in  his  narrative.  The  prison- 
ers were  tried  at  a  special  term,  the  commis- 
sion reciting  in  the  ordinary  form  that 
there  was  such  an  accumulation  of  criminal 
business  as  rendered  a  special  term  necessa- 
ry. Code,  fi  914.  The  prisoners  moved  for  a 
continuance  on  the  ground  that,  this  bill 
being  found  at  that  special  term,  it  was  not 
part  of  the  accumulation  of  criminal  business 
specified  in  the  commission  as  a  reason  far 
ordering  such  special  term,  and  hence  the 
judge  had  no  power  to  try  them;  and  the  pris- 
oners excepted. 

The  first  exception  is  to  the  refusal  of  this 
motion,  and  is  without  merit.  The  power  of 
the  Governor  to  order  special  terms  hi  not 
restricted  to  instances  where  there  is  accu- 
mulation of  business,  nor  when  such  fact  is 
recited  as  a  reason  in  the  commission  is  the 
power  of  the  Judge  restricted  to  the  trial  of 
indictments  found  before  that  term.  Code, 
fi  918;  State  v.  Lewis,  107  N.  a  967,  12  S.  E. 
457,  18  S.  E.  247,  11  L.  R.  A.  105;  State  Y. 
Turner,  119  N.  a  841,  25  S.  B.  810. 

The  second  exception  is  for  the  refusal  of 
the  motion  to  quash  the  venire  on  these  facts: 
The  Judge  ordered  a  special  venire  of  200, 
and  the  names  were  drawn  from  the  box 
in  open  court  as  provided  by  section  1789  of 
the  Code,  which  provides  that  "the  names  so 
drawn  (being  freeholders)  shall  constitute  a 
special  venire."  The  court  undertook  to  as- 
certain whether  those  whose  names  were  so 
drawn  were  freeholders  or  not,  "and  ascer- 
tained from  the  tax  list  of  the  county,  the 
officers  of  the  court,  and  other  sources,  that 
87  (of  237  names  so  drawn)  were  not  free- 
holders," and  the  names  of  these  87  were 
not  placed  on  the  venire,  leaving  200.  The 
case  on  appeal  further  says  that  the  officers 
and  others  from  whom  such  information 
was  had  were  not  sworn,  but  that  it  appear- 
ed that  the  names  of  none  of  the  87  were  on 
the  tax  list  of  1902  as  owners  of  realty;  that 
there  was  no  suggestion  or  evidence  that  any 
one  of  them  was  a  freeholder;  that  there 
was  no  objection  or  exception  to  this  mode  of 
proceeding,  nor  any  request  that  the  officers 
or  other  persons  giving  information  be  sworn; 
and  the  Judge  found  at  the  time,  as  a  fact, 
that  none  of  the  87  was  a  freeholder,  and 
that  the  200  were  freeholders.  This  finding 
of  fact  is  binding  on  us,  and  is  fatal  to  the 
exception.  Besides,  the  prisoners  made  no 
exception  at  the  time,  nor  can  they  except 
to  the  rejection  of  a  Juror,*  since  their  right 
is  "to  reject,  not  to  select,"  and,  moreover, 
they  are  in  no  position  to  comphiin,  for  they 
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did  not  exhaust  their  peremptory  challenges. 
The  practice  of  drawing  the  venire  from  the 
box  in  open  court  was  specially  commended 
in  State  y.  Brogden,  111  N.  G.  656,  16  S.  E. 
170.  Other  cases  are  State  v.  Moore,  120  N. 
a  570,  26  S.  B.  697;  State  v.  Dixon,  131  N. 
a  808,  42  a  B.  944^  State  v.  Utley,  132  N. 
C,  at  page  1032,  43  S.  E.  820.  In  State  y. 
Cody,  119  N.  0.  908,  26  S.  B.  252,  56  Am.  St 
Bep.  692,  the  court  said,  "It  is  not  error  in 
the  trial  Judge,  when  ordering  a  special 
venire,  to  direct  the  sheriff  to  summon  only 
freeholders,*'  and  in  the  present  case  the 
Judge  ascertained  that  fact  himself,  instead 
of  leaving  it  to  the  sheriff  to  determine. 
There  was,  and  could  be,  no  prejudice  to 
the  prisoners  in  what  was  done,  but  it  will 
always  be  better  practice  to  swear  the  offi- 
cers and  others  giving  information  on  such 
occasions. 

The  able  counsel  of  the  prisoners  who  en- 
tered these  two  exceptions  doubtless  did  so 
out  of  abundant  caution,  not  relying  upon 
them  himself,  but  being  uncertain  "how 
they  might  strike  the  court'' 

The  third  exception  Is  to  the  indifference 
of  two  Jurors  who  the  court  as  the  "trier 
of  the  facts,"  found  as  a  fact  were  indiffer- 
ent Such  finding  is  not  reviewable.  State 
V.  De  Graff,  113  N.  C.  688,  18  S.  B.  507; 
State  V.  Potts,  100  N.  C.  457,  6  S.  E.  657; 
State  V.  Greene,  95  N.  0.  611;  State  v.  Ool- 
Uns,  70  N.  C.  241,  16  Am.  Rep.  771. 

The  fourth,  fifth,  and  sixth  exceptions  are 
omitted  from  the  brief  of  the  prisoner's 
counsel,  and  therefore  we  talse  it  they  are 
abandoned  (Rules  32  and  34,  131  N.  G.  831, 
48  S.  E.  V),  but  at  any  rate  they  are  without 
merit  The  fourth  exception  was  to  the  trial 
of  H.  B.  Register  by  the  special  venire,  on 
the  ground  that  a  special  venire  can  be  drawn 
only  in  capital  cases,  hut  the  Code  (section 
977)  provides  that  the  principal  felon  and  an 
accessory  before  the  fact  may  be  indicted 
and  tried  together.  Further,  the  Jury  had  al- 
ready been  passed  upon,  and  each  Juror  ac- 
cepted, before  the  objection  was  made,  and 
without  exhausting  the  peremptory  chal- 
lenges. It  is  a  conclusive  presumption  in 
such  case  that  the  Jury  is  unobjectionable. 
State  V.  Pritchett,  106  N.  0.  667,  11  S.  E. 
357;  State  v.  Potts,  supra;  State  v.  Freeman, 
100  N.  O.  429,  5  S.  E.  921;  State  v.  Jones, 
97  N.  a  469,  1  S.  B.  680.  The  fifth  and  sixth 
exceptions  were  to  the  proper  rejection  of  in- 
competent hearsay  evidence. 

The  seventh  exception  was  to  the  evidence 
of  Gross  Eidmundson,  in  his  sts^tement  before 
the  Justice  of  the  peace,  that  on  the  afore- 
said March  28,  1903,  H.  B.  Register  had  said 
that  Bill  Soles,  brother  of  Jesse  Soles,  and 
who  lived  near  him,  had  two  or  three  thou- 
sand dollars,  and  it  would  be  no  trouble  to 
get  It;  that  he  could  take  two  or  three  men 
and  go  there  in  his  absence  and  make  his 
wife  get  it  This  was  competent  for  the  tes- 
timony showed  that  it  was  part  of  the  conver- 
sation in  which  H.  B.  Register  was  giving  in- 


structions as  to  "holding  up"  and  robbing 
"the  negro  staying  with  Jesse  Soles,  who  had 
between  one  and  two  thousand  dollars."  Ed- 
mundson  had  detailed  the  other  part  of  the 
conversation,  and  it  was  proper  to  admit  this. 
Besides,  the  intent  to  commit  robbery  was  in- 
volved in  this  trial,  and,  this  being  so,  evi- 
dence of  different  offenses  of  the  same  kind 
would  be  competent  State  v.  Weaver,  104 
N.  C.  758,  10  S.  E.  486;  State  v.  Parish,  104 
N.  C.  679,  10  S.  B.  457;  State  v.  Walton,  114 
N.  0.  783,  18  S.  E.  945;  McLain,  Grim.  Law, 
S§  415,  416.  This  declaration  of  H.  B.  Regis- 
ter was  competent  against  him  as  a  part  of 
the  res  gestse  at  the  time  he  procured  the  wit- 
ness to  aid  his  son  to  commit  murder  for  the 
sake  of  the  robbery. 

The  eighth  exception  is  omitted  from  the 
brief  of  prisoners*  counsel,  and  is  clearly 
without  merit  being  to  the  admission,  against 
H.  B.  Register  only,  of  a  conversation  be- 
tween him  and  Bdmundson  a  week  after  the 
murder.  It  strongly  tended  to  show  H.  B. 
Register's  connection  with  the  crime,  and 
was  corroborative  of  Edmundson's  testimony. 
State  V.  Staton.  114  N.  0.  813,  19  S.  E.  96. 

One  Richardson  testified  that  Jabel  Register 
bought  some  canned  goods  at  his  store  be- 
tween sunset  and  dark  on  Saturday,  March 
28,  1903,  the  day  before  the  killing.  Bd- 
mundson had  testified  that  he  and  Jabel  had 
similar  canned  goods,  furnished  by  H.  B. 
Register  on  starting  out  that  night  For  the 
purpose  of  aiding  Richardson  in  fixing  the 
date,  and  for  that  purpose  alone,  he  was  prop- 
erly allowed  to  state  that  it  was  on  Tuesday 
or  Wednesday  that  he  heard  of  Jabel  Register 
and  Edmundson  being  at  Nelson  Toon's, 
where  it  was  in  evidence  they  had  spent  the 
night  of  the  murder.  This  was  the  ninth  ex- 
ception, but  it  is  not  urged  as  error  in  the 
brief. 

The  tenth,  eleventh,  twelfth,  and  thirteenth 
exceptions  are  essentially  one,  as  stated  in 
the  brief  of  prisoners,  and  are  directed  to  the 
admission,  as  evidence  against  H.  B.  Register 
only,  of  a  letter  shown  to  be  in  his  hand- 
writing, tending  to  show  an  attempt  to  man- 
ufacture or  suggest  statements  that  a  wit- 
ness should  make  in  his  interest.  The  four- 
teenth exception  is  omitted  from  brief  of  pris- 
oners, and,  besides,  requires  no  discussion; 
which  last  is  also  true  of  the  fifteenth  excep- 
tion, which  is  to  the  exclusion  of  the  bill  of 
indictment  against  Gross  ESdmundson.  It 
would  have  shown  merely,  if  admitted  and 
had  been  competent  that  he  had  been  char- 
ged by  the  grand  Jury  with  the  murder,  and 
his  whole  testimony  went  directly  to  estab- 
lish his  participation  therein,  being  present 
aiding  and  abetting.  The  court  charged,  as 
requested:  "The  Jury  must  carefully  consid- 
er the  testimony  of  Ooss  Edmundson,  and 
give  it  such  weight  as  it  may  be  entitled  to. 
He  stands  before  the  Jury  as  an  accomplice" 
—but  declined  to  further  charge  that  "it  is 
dangerous  to  act  exclusively  on  the  testimony 
of  an  accomplice,  and  the  Jury  shall  require 
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confirmatory  testimony  before  they  convict,** 
or  to  further  charge  that  "the  unsupported 
testimony  of  an  accomplice  must  produce  en- 
tire belief  In  the  minds  of  the  jury  before 
they  can  convict  This  refusal  Is  the  basis  of 
the  sixteenth,  seventeenth,  and  twentieth, 
twenty-first,  twenty-fourth,  and  twenty-fifth 
exceptions.  In  lieu  thereof  the  court  charged 
fully  and  carefully  on  **reasonable  doubt," 
and  told  the  Jury  that,  while  they  could  con- 
vict upon  the  uncorroborated  testimony  of  an 
accomplice,  "they  should  be  cautious  In  con- 
victing** upon  such  evidence,  and  left  to  them» 
under  proper  instructions,  the  evidence  offer- 
ed In  corroboration,  carefully  calling  to  their 
attention  the  effect  of  evidence  offered  only 
as  corroborative,  and  distinguishing  its  ef- 
fect and  application  from  substantive  testi- 
mony. It  has  been  often  held  that  there 
may  be  a  conviction  upon  the  unsupported 
testimony  of  an  accomplice,  and  the  charge 
of  the  court  that  while  the  jury  can  convict 
upon  such  testimony,  yet  they  should  be 
"cautious"  in  so  doing,  is  quoted  from  State 
V.  Miller,  97  N.  G.  484,  2  S.  E.  863,  and  Ib  In 
line  with  all  our  authorities.  State  v.  Rowe, 
98  N.  C.  629,  4  S.  E.  506;  State  v.  Stroud,  95 
N.  C.  626;  State  v.  Haney,  19  N.  0.  390;  State 
V.  Wler,  12  N.  G.  863.  Here,  Indeed,  there 
was  much  testimony  tending  to  corroborate 
the  testimony  of  Edmundson. 

The  eighteenth  and  nineteenth  exceptions, 
in  regard  to  the  modification  of  the  prayer  as 
to  the  alibi  attempted  to  be  proved  by  Jabel 
Register,  cannot  be  sustained.  The  prayer, 
as  amended,  Is  a  correct  statement  of  the 
law.  The  twenty-second  exception  Is  a 
"broadside**  exception  to  the  charge,  and  can- 
not be  considered.  Besides,  the  charge  Is  in 
itself  very  full,  careful,  and  impartial,  and 
the  prisoners  have  no  cause  to  complain. 

There  is  no  twenty-third  exception  in  the 
record  or  the  briefs. 

The  prisoners  also  moved  this  court  for  a 
new  trial  for  newly  discovered  testimony, 
but  such  motion  can  only  be  made  In  civil 
actions.  Our  precedents  are  uniform  that 
this  court  has  no  Jurisdiction  to  entertain 
such  motion  in  criminal  actions.  State  t, 
Jones,  69  N.  C.  16;  State  v.  Stames,  94  N.  0. 
981;  State  v.  Gooch,  Id.  1006;  State  v.  Star- 
nes,  97  N.  C.  423,  2  S.  B.  447;  State  v.  Rowe, 
98  N.  O.  630,  4  S.  B.  606;  State  v.  Edwards, 
126  N.  C.  1061,  35  S.  B.  540;  State  v.  Coun- 
cU,  129  N.  C.  513,  39  S.  B.  814. 

After  the  fullest  consideration,  we  find  no 
error. 
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00. 
(Supreme  Conrt  of  North  Carolina.    Dec  18^ 
1908.) 
CONTRACTB-CONBTRUCnON— SALM     OF     TIM- 
BER—INTBRBST    OP    PURCHASER— TERMINA- 
TION —  TIME    OF    EXERCISE  —  REASONABLE 
TIMB~OPTI0NS~NBOLE0T  TO  USE— LEASES^ 
ESTATE  OF  LBBSEEL 

1.  A  bare  lease  yesta  no  estate  in  the  lessee, 
but  giyes  him  only  a  right  of  entiy  until  ht 


has  actually  entered  and  accepted  the  grant, 
when  the  estate  is  vested  in  him,  and  he  be- 
comes  possessed  of  his  term. 

2.  Under  a  contract  conveying  all  the  timber 
cut  on  certain  land,  and  allowmg  the  grantee 
five  years  within  which  to  cut  and  remove  the 
same,  whether  viewed  as  a  lease  or  as  a  con- 
veyance of  the  timber,  and  whether  the  title 
passes  apoD  the  execution  of  the  conveyance, 
or  not  until  the  timber  is  cut  and  removed,  tiie 
right  of  the  grantee  to  cut  and  remove  the  tim- 
ber terminates  with  the  five-year  period  men- 
tioned in  the  instrument,  and  he  then  has  no 
further  interest  therein. 

3.  Where  a  contract  conveying  timber,  and 
giving  the  grantee  five  years  within  which  to 
cut  and  remove  the  same— ''said  term  to  com- 
mence from  the  time  said  party  of  the  second 
part  begins  to  manufacture  said  timber  into 
wood  or  lumber"— specifies  no  particular  time 
for  the  commencement  of  such  manufacture,  the 
law  will  imply  a  reasonable  time. 

4.  Thirteen  years  is,  as  a  matter  of  law,  an 
unreasonable  time  for  cutting  and  removing 
timber  under  a  contract  conveying  such  timber, 
and  giving  the  grantee  five  years  from  the  time 
he  should  begin  to  manufacture  the  same  in 
which  to  cut  it. 

5%  In  trespass  for  cutting  timber,  the  com- 
plaint was  drawn  on  the  theory  tiiat  the  con- 
tract for  cutting  the  same  had  expired,  and  de- 
fendant's entry  was  therefore  tortious.  The 
complaint  also  asked  that  plaintiff  be  declared 
the  owner  of  the  timber  cut  and  converted,  and 
that  the  contract  be  declared  of  no  effect,  be- 
cause of  its  expiration.  There  was  an  allega- 
tion that  defendant's  assertion  of  a  right  to  the 
timber  was  a  cloud  on  plaintiff's  title,  but  there 
was  no  prayer  of  the  complaint  in  accordance 
therewith.  The  only  issue  submitted  to  the 
jury  related  to  plaintiff's  damages  and  defend- 
ant's counterclaim,  and  the  judgment  of  the 
court  was  for  the  damages  assessed,  and  nothing 
else.  Held,  that  the  action  was  not  an  equitable 
one,  and  did  not  impose  on  plaintiff  the  neces- 
sity of  offering  to  restore  the  consideration  re- 
ceived for  the  contract  as  a  condition  of  relief. 

6.  Money  paid  for  an  option  to  cut  timber  dur- 
ing a  certain  period  cannot  be  recovered  back 
by  the  purchaser  of  the  option  or  his  assignee 
merely  oecause  he  fails  to  take  advantage  of 
the  option. 

On  petition  for  rehearing.    Dtsmiased. 

For  former  opinion,  see  42  S.  B.  1040,  131 
N.  a  830.  See,  also,  Honda  t.  Lumber  Co., 
42  S.  B.  834,  131  N.  G.  20. 

The  contract  discussed  in  the  opinion  was 
construed  and  passed  upon  In  Oay  Manu- 
facturing Ck>.  V.  Hobbs,  38  S.  B.  20,  128  N.  C. 
46,  83  Am.  St  Rep.  061.  In  setting  out  its 
terms,  the  court  there  says:  "The  contract 
was  entered  Into  on  the  26th  of  April,  1887, 
between  Noah  Hollowell  and  his  wife  and 
the  plaintiff;  and  it  was  set  forth  therein 
that  for  the  consideration  of  $200— one  half 
to  be  paid  on  the  execution  and  delivery,  and 
the  other  half  to  be  paid  In  twelve  months— 
Hollowell  and  wife  had  sold  and  conyeyed  to 
the  plaintiff  '&11  the  timber  then  there,  four- 
teen Inches  across  the  stump  when  cut,  on 
fifty  acres  of  HoUowell's  land.'  It  was  fur- 
ther stipulated  in  the  contract  that  HoUowel) 
was  to  pay  all  taxes,  dues,  assessments,  etc., 
on  the  land  and  on  the  timber,  and  that  there 
was  allowed  to  the  plaintiff  'the  full  term  of 
fiye  years  within  which  to  cut  and  remove 
the  timb^  hereby  conveyed;    said  term  to 

%%,  8m  liogi  and  Logging,  voL  tS,  Cent  Dig.  1 12. 
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commence  from  the  time  said  party  of  the 
second  part  begins  to  manufacture  said  tim- 
ber Into  Inmber.'" 

Pmden  &  Pniden  and  Sliepherd  &  Shep- 
herd, for  petitioner.  W.  M.  Bond,  for  re- 
spondent 

WALKER,  J.  This  is  a  petition  to  rehear 
the  above-entitled  case,  which  was  decided 
by  a  per  curiam  order  at  August  term,  1902, 
and  is  reported  in  131  N.  C.  830,  42  S.  B. 
lOiO.  This  case  and  Monds  v.  Lumber  Co., 
131  N.  G.  20,  42  S.  E.  334,  were  argued  at  the 
same  time,  with  the  understanding,  as  the 
court  then  thought,  that  the  former  case 
should  abide  the  decision  in  the  latter;  but 
counsel  inform  us  now  that  the  two  cases 
were  argued  together  only  for  the  sake  of 
couTenience,  as  the  facts  and  principles  of 
law  involved  in  each  of  them  are  substan- 
tially the  same,  and  it  was  not  intended  that 
the  plaintiff  in  this  case  should  be  concluded 
by  the  decision  in  the  Monds  Case,  in  which 
no  petition  to  rehear  is  filed.  We  accept  this 
statement  of  counsel  as  to  the  real  under- 
standing of  the  parties,  and  will  proceed  to 
consider  the  errors  alleged  in  the  petition. 

The  contention  is  that  the  petition  should 
be  heard  as  if  an  opinion  had  been  filed  in 
the  case  substantiaUy  like  the  one  in  the 
Monds  Case,  the  necessary  changes  being 
made  to  suit  the  facts  wherein  they  may  dif- 
fer ftom  those  in  the  latter  case;  and,  this 
being  done,  the  petitioner  assigns  as  errors 
that  in  the  Monds  Case,  which  is  based  up- 
on the  authority  of  Mfg.  Co.  v.  Hobbs,  128  N. 
a  46,  38  a  E.  26,  83  Am.  St  Rep.  661,  and 
Rumbougfa  V.  Mfg.  Co.,  129  N.  a  9,  39  S.  E. 
&81,  the  court  construed  the  contract  between 
the  parties  as  a  lease,  and  therefore  void  for 
uncertainty  as  to  the  time  of  its  beginning, 
whereas,  in  fact  and  in  law,  there  was  a  sale 
outright  of  the  timber;  the  contract  being 
executory  as  to  the  right  to  cut  and  remove 
it  which  continued  until  abandoned  ih,  some 
way  by  the  purchaser.  It  is  also  alleged 
that  the  court  erred  in  deciding  that  the  ac- 
tion was  not  of  an  equitable  nature,  and  in 
its  essence  like  a  suit  in  equity  to  remove  a 
cloud  from  the  plaintifirs  title,  whereas  the 
court  should  have  held  that  the  plaintiff  had 
come  into  a  court  of  equity  for  relief,  and 
should  be  compelled  to  return  the  ^200  paid 
to  him  at  the  time  the  contract  was  made 
by  the  Gay  Manufacturing  Company;  the 
defendant  having  succeeded  to  all  its  rights 
and  equities  by  virtue  of  the  deed  of  the 
latter  company  to  it 

It  is  a  mistake  to  suppose  that  the  court 
In  Manufacturing  Co.  v.  Hobbs,  supra,  decid- 
ed that  the  contract  must  be  construed  as  a 
lease  of  the  timber  trees,  or  as  a  term  for 
years.  The  court  merely  stated  that  it  so 
far  partook  of  the  nature  of  a  lease  as  to 
require  the  application  of  the  same  rule  of 
law  in  determining  its  validity  as  would  ap- 
ply in  the  case  of  leases  or  terms  for  years, 
and  that  as  in  such  cases  there  must  be 


a  certain  beginning  and  a  certain  end,  the 
contract  is  void,  as  no  definite  time  is  fixed 
for  the  beginning  of  the  term.  2  Blk.  143, 
818.  A  bare  lease  does  not  vest  an  estate 
in  the  lessee,  but  only  gives  him  a  right  of 
entry,  which  is  called  his  interest  in  the  term 
(interesse  termini);  but  when  he  has  actually 
entered,  and  thereby  accepted  the  grant,  the 
estate  is  then,  and  not  before,  vested  In  him. 
and  he  is^possessed,  not  properly  of  the  land, 
but  of  the  term  for  years;  possession  or 
seisin  of  the  land  remaining  still  in  him  who 
has  the  freehold.  2  Blk.  144.  While  some 
of  the  cases  in  this  and  other  states  liken 
a  contract  of  the  kind  we  are  construing  to 
a  lease,  it  may  be  true  that  it  should  not 
be  technically  so  construed,  but  that  it  should 
be  regarded  as  a  conveyance  of  the  timber, 
or  an  Interest  or  estate  in  the  timber,  upon 
condition  that,  if  it  is  not  cut  and  removed 
within  a  given  time,  the  interest  or  estate  so 
conveyed  shall  revest  in  or  revert  to  the 
grantor.  While  we  are  inclined  to  adopt  this 
as  the  better  Interpretation,  and  the  one  more 
perhaps  in  consonance  with  the  intention  of 
the  parties,  as  disclosed  by  the  language  em- 
ployed by  them,  yet  we  think  that,  however 
the  contract  may  be  considered  with  refer- 
ence to  the  Interest  or  estate  of  the  defend- 
ant's assignor,  the  result  in  this  case  must 
be  the  same;  and  even  if  the  title  in  the 
trees  vested  the  very  moment  the  contract 
was  delivered,  and  by  virtue  of  it  as  an 
executed  contract  of  sale,  that  title  has  been 
lost  by  inaction  or  failure  to  comply  with 
the  condition  upon  which  it  was  conveyed, 
or,  more  exactly  speaking,  by  failure  to  cut 
the  timber  within  the  time  limited  by  the 
contract  There  appears  to  be  some  diversi- 
ty of  opinion  to  be  found  in  the  cases  as  to 
when  the  title  to  the  timber  passes—whether 
Immediately  upon  the  execution  of  the  instru- 
ment of  conveyance,  or  not  until  the  timber 
Is  cut  and  removed— in  a  case  like  this,  where 
the  time  limit  extends  not  only  to  the  cut- 
ting, but  to  the  removal.  This  distinction,  if 
well  taken,  can  make  no  practical  difference 
in  the  construction  of  the  contract  under  con- 
sideration, as  we  hold  that  the  time  for  cut- 
ting and  removing  the  timber,  as  fixed  by  the 
contract  had  expired  before  this  suit  was 
brought;  and  it  is  therefore  Immaterial 
whether  we  decide  that  the  title  never  pass- 
ed out  of  the  plaintiff,  as  the  timber  was  not 
cut  within  the  time,  or  reverted  to  him  at 
the  end  of  the  allotted  time  by  reason  of 
the  failure  to  comply  with  said  condition. 
In  neither  view  of  the  matter  can  the  de- 
fendant succeed  in  this  action. 

We  are  not  Inadvertent  to  the  fact  that 
some  courts,  whose  decisions  are  entitled  to 
the  highest  respect  have  held  that  the  title 
passes  to  vendee,  if  we  may  so  call  him,  and 
remains  in  him  notwithstanding  the  expira- 
tion of  the  time  fixed  for  the  cutting  and 
removal  of  the  timber,  so  that  if  he  enters 
upon  the  land  to  cut  the  timber,  his  vendor 
may  sue  him  In  an  action  in  the  nature  of 
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trespass  quare  clausum  freglt,  and  recover 
damages  for  breaking  the  close,  though  he 
cannot  recover  in  an  action  in  the  nature 
of  trespass  de  bonis  asportatis,  or  for  the 
value  of  {he  timber  so  cut  and  removed, 
after  the  time  has  run  out.  We  cannot  adopt 
this  principle  as  the  one  which  should  deter- 
mine the  rights  of  the  parties  in  such  cases, 
and  especially  are  we  unable  to  do  so  in 
this  case,  in  view  of  the  language  of  the 
contract  under  construction,  which  we  think 
evinces  most  clearly  a  contrary  intention. 
We  must  carry  out  the  declared  purpose  of 
the  parties,  if  it  has  been  sufficiently  disclos- 
ed by  them  in  their  agreement;  and  that, 
in  our  opinion,  has  been  done  in  the  case 
in  hand. 

We  cannot  conclude,  after  a  careful  exam- 
ination of  the  terms  of  the  contract,  that 
the  parties  conveyed  the  timber  with  a  provi- 
so limiting  the  time  within  which  it  should 
be  cut  and  removed,  and  intended  thereby 
that  after  the  expiration  of  that  time  the 
defendant's  assignor  should  still  have  an  in- 
terest or  title  in  the  timber,  but  without  the 
right  of  exercising  any  control  or  dominion 
over  it,  unless  by  committing  a  trespass  up- 
on the  land.  Such  a  meaning  would  have  to 
be  very  clearly  expressed  before  we  would 
feel  at  liberty  to  adopt  it  as  the  one  contem- 
plated by  the  parties.  We  prefer  to  rest  our 
decision  in  this  case  upon  tliat  construction 
of  the  contract  which  is  in  our  judgment 
more  in  accord  with  a  reasonable  view  of 
the  rights  of  the  parties  under,  it,  rather 
than  upon  one  which  will  go  beyond  what 
is  necessary  to  effectuate  the  intention,  and 
produce  such  an  anomalous  result 

If  an  estate  in  the  timber  was  conveyed 
by  the  contract,  treated  for  the  purpose  as 
a  deed,  it  must  be  commensurate  only  with 
the  purpose  and  object  of  the  conveyance, 
namely,  to  enable  the  defendant's  assignor 
to  cut  and  remove  the  timber  within  the 
five  years,  and  it  should  endure  no  longer. 
At  the  expiration  of  that  time  the  estate  in  so 
much  of  the  timber  as  has  been  cut  and  re- 
moved would  revert  to  the  vendor,  or  at  least 
the  timber  would  become  his  absolute  prop- 
erty. 

If  it  is  merely  an  executory  contract, 
whereby  title  to  so  much  of  the  timber  as 
should  be  cut  within  the  time  limited  would 
pass  to  the  defendant's  assignor,  then  the 
title  to  so  much  as  should  not  be  cut  and  re- 
moved within  that  time  would  remain  in  the 
vendor.  It  can  make  little  or  no  practical 
difference  in  this  case,  as  we  have  virtually 
said,  whether  we  adopt  the  former  or  the 
latter  view  of  the  relation  of  the  parties,  or 
of  the  interest  which  passes  by  such  con- 
tracts. In  any  view  that  can  be  taken  of  the 
subject,  the  defendant's  assignor  had  the 
right  to  enter  upon  the  land  and  cut  and 
remove  therefrom  the  timber  then  standing, 
and  to  continue  to  do  so  within  the  five 
years;  but  at  the  expiration  of  that  time  his 
right  to  cut  and  remove  the  timber  ceased 


—whether  by  revesting  the  estate  in  the  re- 
maining timber  in  the  grantor,  or  by  a  mere 
cessation  of  his  right  or  option  to  cut  and 
remove  the  timber  under  and  by  virtue  of 
the  instrument  treated  as  an  executory  con- 
tract, is  of  no  importance,  in  view  of  the 
special  facts  of  this  case.  It  is  more  a  differ- 
ence in  form  than  in  substance.  In  no  event 
should  we  give  a  construction  to  the  instru- 
ment which  will  confer  any  greater  right  or 
estate  than  is  commensurate  with  the  ob- 
ject and  purpose  of  the  parties  as  expressed 
in  the  context.  The  spirit  and  letter  of  the 
contract  exclude  the  idea  that  when  the  time 
fixed  by  it  expired  the  defendant's  assignor 
was  to  have  any  right.  Interest,  or  estate  in 
the  timber  then  standing  on  the  land. 

The  majority  of  the  cases  in  the  other 
states  which  we  have  been  able  to  examine 
seem  to  hold  that  the  clause  fixing  the  time 
within  which  the  timber  must  be  cut  and  re- 
moved was  designed  to  limit  the  whole  grant, 
and  that  the  object  of  such  a  contract  or 
conveyance  is  the  sale  of  all  the  timber, 
which  should  be  taken  off  by  the  end  of  the 
time  fixed  in  the  instrument  The  contracts 
are  thus  held  to  be  executory  in  their  nature. 
Mclntyre  v.  Barnard,  1  Sandf.  Ch.  52;  Gil- 
more  V.  Wilbur,  12  Pick.  120,  22  Am.  Dec. 
410;  Strasson  v.  Montgomery,  32  Wis.  52; 
Reed  v.  Merryfield,  10  Mete.  155;  Howard 
V.  Uncoln,  13  Me.  122;  Saltonstall  v.  LitUe, 
90  Pa.  422,  35  Am.  Rep.  683.  And  this  Is 
held  to  be  the  correct  interpretation,  even 
where  the  words  of  conveyance  are  in  pr«- 
senti,  and  do  not  refer  merely  to  the  time 
when  the  tlmb^  is  cut  Pease  v.  Gibson,  6 
Greenl.  81;  Fletcher  v.  Livingstone,  153 
Mass.  118,  26  N.  E.  1001;  Hicks  v.  Smith, 
77  Wis.  146,  46  N.  W.  133.  In  Strasson  y. 
Montgomery,  supra,  the  court  says:  "The 
conveyance  is  of  all  the  trees  and  timber  on 
the  premises,  with  the  proviso  that  the  ven- 
dee should  take  the  same  off  the  land  within 
four  years.  It  Is  well  settled,  on  principle 
and  by  authority,  that  the  legal  effect  of  the 
instrument  is  that  the  vendor  thereby  con- 
veyed to  the  vendee  all  of  the  trees  and 
timber  on  the  premises,  wliich  the  vendee 
should  remove  therefrom  within  the  pre- 
scribed time,  and  that  such  as  remained 
thereon  after  that  time  should  belong  to  the 
vendor,  or  to  his  grantee  of  the  premises." 
In  Fletcher  v.  Livingstone,  supra,  It  is  said 
to  be  well  settled  that  a  contract  like  that 
relied  on  by  the  defendant  in  this  case  does 
not  immediately  pass  the  title  to  property, 
and  is  not  a  sale,  or  a  contract  for  a  sale, 
of  an  interest  In  land,  but  an  executory  agree- 
ment for  a  sale  of  chattels,  to  take  ^ect 
when  the  wood  and  timber  are  severed  from 
the  land,  with  a  license  to  enter  and  cut  the 
trees  and  remove  them.  Many  other  cases 
could  be  cited  in  which  the  same  doctrine 
is  laid  down.  By  some  of  the  courts  it  Is 
held  that  the  title  to  all  of  the  timber  passes, 
but  the  title  to  so  much  as  is  not  cut  and 
removed  within  the  prescribed  time  reverts 
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to  the  vendor.  Williams  v.  Flood,  63  Mich. 
403,  30  N.  W.  93.  In  that  case  the  court 
says:  "It  Is  not  very  important  to  discuss 
the  exact  nature  of  tlie  plaintiff's  rights  un- 
der the  written  contract.  Whatever  they 
were,  they  included  an  absolute  sale  of  all 
the  timber  described,  subject  only  to  such 
qualifications  of  the  right  of  removal  as  the 
contract  mentions.  At  most,  this  condition 
would  only  operate  by  way  of  forfeiture. 
The  timber  had  all  been  paid  for,  and  all  be- 
longed to  the  plaintiff,  unless  lost  by  for- 
feiture for  nonremoval."  See,  also,  McCum- 
ber  V.  Railroad,  108  Mich.  491,  66  N.  W.  376, 
32  L.  R.  A.  102,  62  Am.  St.  Rep.  713,  and 
cases  therein  cited.  In  Morlng  v.  Ward,  50 
N.  0.  272,  this  court,  by  Pearson,  0.  J.,  said 
that  by  such  a  contract  it  is  the  intention  to 
create  an  estate,  so  as  to  entitle  the  vendee 
to  occupy  the  land  and  take  the  trees  for 
the  time  prescribed  in  the  contract,  and  that 
this  estate  Is  in  its  nature  a  lease  for  years, 
and  that  the  contract  is  not  merely  personal 
In  its  nature.  In  this  case  we  repeat  that 
it  Is  not  so  important  to  determine  the  exact 
nature  of  the  right  or  estate  created  by  the 
contract  as  it  is  to  decide  whether  or  not 
the  defendant,  after  the  expiration  of  the 
time  fixed  for  entering  upon  the  land  and 
removing  the  timber,  had  any  interest  or 
estate  In  the  timber.  In  our  opinion,  after 
a  most  careful  examination  of  the  authorities, 
It  did  not  have  any  interest  or  estate  therein. 

The  defendant  Insists  that  the  five  years 
did  not  commence,  under  the  terms  of  the 
contract,  until  his  assignor  "began  to  manu- 
facture the  timber  into  wood  or  lumber."  As 
no  definite  time  is  fixed  for  the  Gay  Manu- 
facturing Company  to  begin  the  manufacture 
of  the  timber,  the  law  will  imply  a  reason- 
able time.  We  do  not  think  that  It  can  be 
successfully  contended  that  thirteen  years  is 
not,  as  matter  of  law,  an  unreasonable  time 
for  cutting  and  removing  the  timber,  under 
the  terms  of  the  contract.  Manufacturing 
Ca  V.  Hobbs,  supra.  Neither  the  defendant 
nor  his  assignor  had  ever  cut  any  of  the 
timber  until  about  two  months  bef(»re  this 
suit  was  brought. 

It  was  admitted  that  the  Gay  Manufac- 
turing Company  had  paid  to  the  plaintiff  at 
the  date  of  the  contract,  March  20,  1888,  the 
sum  of  $200;  that  being  the  amount  which 
the  defendant  alleges  was  paid  to  the  plain- 
tiff in  advance  on  the  purchase  of  the  timber. 
The  defendant  now  contends  that  it  is  en- 
titled to  have  that  amount  paid  to  it,  as  the 
assignee  of  the  Gay  Manufacturing  Com- 
pany, because  it  would  be  Inequitable  to  al- 
low the  plaintiff  to  keep  the  timber,  or  re- 
cover damages  from  the  defendant  for  its 
conversion,  without  returning  the  sum  so  re- 
ceived by  it  It  is  argued  that  the  plaintiff 
seeks  to  have  a  cloud  removed  from  his  title, 


and  that  he  who  osks  equity  must  first  do 
equity.  We  cannot  concur  in  the  view  thus 
taken  by  the  defendant  The  only  issues 
submitted  to  the  Jury  related  to  the  plaintiff's 
damages  for  cutting  the  timber,  and  the  de- 
fendant's counterclaim.  It  is  true  that  the 
plaintiff  does  allege  in  the  eighth  paragraph 
of  the  complaint  that  the  defendant's  asser- 
tion of  a  right  to  the  timber  by  virtue  of 
the  contract  is  a  cloud  upon  his  title,  but 
this  was  an  unnecessary  allegation,  and  the 
prayer  of  the  complaint  does  not  correspond 
with  it,  nor  include  that  relief.  Besides,  the 
Judgment  of  the  court  was  simply  for  the 
amount  of  damages  assessed  by  the  Jury  for 
the  trespass  committed  by  the  defendant  in 
cutting  the  timber,  or,  rather,  to  follow  close- 
ly the  language  of  the  verdict  to  which  the 
Judgment  refers,  for  the  value  of  the  timber, 
and  nothing  else.  This  is  not  an  equitable 
action.  The  plaintiff  does  not  seek  to  rescind 
the  contract,  in  wMch  case  the  court  would 
put  the  parties  in  statu  quo,  but  merely  al- 
leges in  his  complaint  the  facts,  and  asks 
that  he  be  declared  the  owner  of  the  thnber 
cut  and  inverted  to  the  defendant's  use; 
that  the  contract  be  declared  of  no  effect 
because  of  the  expiration  of  the  time  limited 
in  it  for  cutting  the  timber;  and  that  he 
recover  of  the  defendant  the  damages  sus- 
tained by  reason  of  its  trespass  or  conversion. 
The  complaint  is  drawn  upon  the  theory  that 
the  contract  had  expired  by  its  own  limita- 
tion, and  that  therefore  the  defendant,  in 
entering  upon  the  land  and  cutting  the  tim- 
ber, committed  a  tortious  act  The  defend- 
ant's assignw  paid  the  $200,  practically,  for 
the  right  or  privilege  of  cutting  the  timber 
within  five  years,  which  right  or  privilege 
was  never  exercised,  but  the  plaintiff  was 
prevented  during  that  time  from  selling  to 
any  one  else.  If  money  is  paid  for  an  option 
to  cut  timber  during  a  certain  period,  and  the 
party  to  whom  the  option  is  given  does  not 
see  fit  to  avail  himself  of  it  how  can  any 
equity  arise  in  his  favor  to  have  the  money 
paid  back  to  him?  It  does  not  even  present 
a  case  where  money  has  been  paid  upon  a 
consideration  that  has  failed.  He  has  simply 
refused  to  do  what  he  had  a  right  to  do, 
and  to  compel  the  plaintiff  to  give  him  back 
his  money  would  permit  the  defendant  to 
take  advantage  of  his  own  default  The 
plaintiff  was  certainly  put  to  a  disadvantage 
by  the  contract  in  being  denied  the  right  to 
the  use  of  the  land,  or,  as  we  have  said, 
to  dispose  of  it  during  the  prescribed  period, 
and  tills  Is  a  sufficient  consideration  to  sup- 
port his  legal  and  equitable  right  to  the 
money.  In  no  possible  view  of  the  case, 
therefore,  has  the  defendant  any  equity  to 
have  the  money  refxmded. 

There  is  no  error  in  the  former  decision 
of  this  court    Petition  dismissed. 
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(134  N.  C.  1) 

BROCKBNBROUGH  et  al.  t.  BOARD  OF 

WATER  COM'RS  OF  CITY  OF 

CHARLOTTE. 

(Supreme  Court  of  North  Carolina.     Dec  1, 
1908.) 

CITIES  —  CONTRACTING  DEBT  — BONDS  ISSUED 
BY  BOARD  OF  WATER  COMMISSIONERS  — 
MORTGAGING  WATERWORKS  —  IMPAIRING 
RIGHTS  OF  BONDHOLDERS. 

1.  The  issue  of  bonds  under  Priv.  Laws  1903, 
p.  440,  c.  196,  proYiding  that  they  shall  be  paid 
from  the  income  of  the  city  waterworks,  and 
that  none  of  the  city's  funds  raised  by  taxation 
shall  be  applied  to  their  payment,  is  not  the 
contracting  of  a  debt  by  the  city,  or  a  pledging 
of  its  faith  or  a  loan  of  its  credit,  which  Qonst. 
art.  7,  §  7,  inhibits,  except  on  vote  of  the  citi- 
zens. 

2.  Waterworks  of  a  city,  transferred,  pur- 
suant to  Priy.  Laws  1899,  p.  788,  c.  271,  to  a 
board  of  commissioners  created  by  the  act, 
which  provides  that  the  board  shall  manage  the 
works,  and  turn  over  the  surplus  income  there- 
from to  the  dty  treasurer,  are  held  in  trust  by 
the  board  for  the  use  of  the  city,  and  are  not 
subject  to  be  sold  for  any  indebtedness  of  the 
city. 

3.  After  a  city  had  issued  bonds  for  purchase 
of  waterworks,  Priv.  Laws  1899.  p.  m  c.  271, 
transferred  the  works  to  a  board  of  water  com- 
missioners, and  provided  that  the  net  income 
should  be  turned  over  to  the  city  treasurer,  and 
therefrom  the  bonds  should  be  paid.  HeM,  that 
no  rights  of  the  holders  of  such  bonds  were  im- 
paired by  Priv.  Laws  1903,  p.  440,  c.  196, 
which  authorized  the  board  to  issue  bonds  for 
extension  of  the  works,  and  to  secure  them  by 
mortgage  on  the  works,  and  provided  that  the 
net  income  should  first  be  applied  to  the  latter 
bonds. 

4.  Priv.  Laws  1903,  p.  440,  c.  196,  authoriz- 
ing a  board  of  water  commissioners  holding 
waterworks  in  trust  for  a  city  to  issue  bonds 
for  extension  of  the  works,  and  to  secure  them 
by  mortgage  on  the  works,  is  in  the  power  of 
the  Legislature. 

Appeal  from  Superior  Court,  Mecklenburg 
County;   Neal,  Judge. 

Action  by  George  H.  Brockenbrough  and 
•others  against  the  board  of  water  commis- 
Bioners  of  the  city  of  Charlotte.  Judgment 
for  defendant    Plaintiffs  appeal.    Aflirmed. 

Clarkson  &  Duls,  for  appellants.  Burwell 
&  Cansler,  for  appellee. 

CONNOR,  J.  *  This  action  Is  prosecuted  by 
the  plaintiffs,  citizens  and  taxpayers  of  the 
city  of  Charlotte,  and  members  of  the  board 
of  aldermen  of  said  city,  against  the  de- 
fendant, board  of  water  commissioners,  of 
said  city,  for  the  purpose  of  restraining  and 
perpetually  enjoining  a  proposed  issue  of 
bonds,  and  the  execution  of  a  mortgage  on 
the  property  held  and  owned  by  said  board, 
and  pledging  the  rents  and  tolls  derived  from 
the  operation  thereof  to  secure  the  payment 
of  the  said  bonds  and  the  Interest  thereon. 
The  facts  material  to  the  decision  of  this 
appeal,  as  set  forth  in  the  complaint  and 
admitted  by  the  demurrer,  are: 

On  the  13th  day  of  March,  1897,  in  pur- 
suance of  authority  vested  in  it  by  chapter 

%  2.  See  Execution,  vol.  21.  Cent  Dig.  {  133;  Mu- 
nicipal Corporations,  vol.  86.  Cent  Dig.  S  628. 


40,  p.  712,  of  the  Private  Laws  of  1881,  and 
by  chapter  68  of  the  Public  Laws  of  1897, 
the  board  of  aldermen  purchased  the  plant, 
property,  franchises,  easements,  privileges, 
and  appurtenances  of  the  Charlotte  City  Wa- 
terworks. Pursuant  to  authority  vested  In 
It  by  said  acts  of  the  General  Assembly* 
and  by  virtue  of  the  approval  of  a  majority 
of  the  qualified  voters  of  said  city,  ascer- 
tained at  an  election  duly  held  for  that  pur- 
pose. It  Issued  and  sold  $250,000  of  the  bonds 
of  the  city,  and  applied  the  funds  received 
therefrom  to  the  payment  of  the  purchase 
money  of  said  property,  and  In  making  ex- 
tensions and  Improvements  thereto.  At  the 
session  of  1899  (chapter  271,  p.  788,  Priv. 
L£ws)  the  General  Assembly  duly  passed  an 
act  whereby  B.  T.  Cansler,  R.  J.  Brevard,  W. 
C.  Dowd,  and  R.  H.  Jordan  were  constituted 
a  board  of  water  commissioners  for  the  city 
of  Charlotte,  of  which  the  mayor  of  said  city 
was  made  ex.  officio  chairman.  Provision 
was  made  for  filling  vacancies  In  said  board. 
Said  board  was  declared  to  be  a  corporation 
under  the  corporate  name  of  the  "board  of 
Water  Commissioners  of  the  Olty  of  Char- 
lotte,'* with  power  to  sue  and  be  sued,  to 
hold  real  estate,  and  to  enjoy  the  usual  privi- 
leges of  a  corporation.  That  all  acts  and 
doings  of  said  board  within  the  scope  of  their 
duty  or  authority  are  declared  to  be  obliga- 
tory upon,  and  be  in  law  considered  as  if 
done  by  tiie  board  of  aldermen  of,  the  dty 
of  Charlotte.  The  said  board  was  empower^ 
ed,  for  and  in  the  name  of  the  board  of  alder- 
men of  the  city  of  Charlotte,  to  take  and  hold 
the  land,  real  estate,  rights,  franchises,  and 
property  of  every  kind  "now"  owned  by  said 
board  of  aldermen,  or  that  may  "hereafter** 
be  purchased,  for  the  purpose  of  operating 
and  maintaining  a  system  of  waterworks  for 
the  said  city,  and  have  power  to  acquire  such 
additional  property  and  make  such  additional 
Improvements  thereto  as  should  be  neces- 
sary to  supply  the  city  of  Charlotte  with  a 
sufficient  supply  of  good  and  wholesome  wa- 
ter. Power  was  given  to  condemn  land  and 
water  rights,  if  necessary,  to  extend  said 
system  of  waterworks.  The  board  was  giv- 
en power  to  regulate  the  distribution  and  use 
of  water,  and  to  fix  a  price  for  the  use  there- 
of, the  time  of  payment,  etc.  The  property 
held  by  said  board  was  exempt  from  taxa- 
tion. The  board  was  given  power  to  collect 
all  rents,  water  rates,  etc.,  and  required  to 
keep  an  account  thereof;  and  after  paying; 
the  expense  of  operating  the  plan  or  system 
of  waterworks  under  their  control.  Including 
cost  of  such  Improvements  as  was  deemed 
necessary,  the  net  balance  they  were  required 
to  pay  over  to  the  treasurer  of  said  city.  It 
was  provided  that  said  board  of  aldermen  out 
of  such  net  balance  should  first  pay  the  in- 
terest upon  such  of  the  bonds  of  the  dty  of 
Charlotte  as  were  sold  for  the  purpose  of 
raising  money  to  purchase  said  system  of 
waterworks,  and  the  balance  remaining  to 
constitute  a  sinking  fund  to  meet  the  pay- 
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ments  of  said  bonds  at  maturity.  The  mem- 
bers of  said  board  organized  under  and  pur- 
suant to  the  provisions  of  said  act  of  1899, 
and  the  board  of  aldermen,  pursuant  thereto, 
turned  oyer  to  the  said  board  of  water  com- 
missioners the  said  waterworks  system,  and 
plant,  improyements,  and  extensions,  for  the 
purpose  and  in  accordance  with  the  terms 
and  provisions  of  said  act;  and  in  accord- 
ance therewith  the  said  board  holds  the  real 
estate,  rights,  franchises,  and  property  so 
turned  over  to  them.  Said  board  has  since 
acquired  additional  property  and  made  addi- 
tional improyements,  and  is  endeavoring  to 
acquire  still  more  property  and  make  further 
improvements,  all  of  which  are  necessary  to 
furnish  said  city  and  its  inhabitants  with  a 
sufficient  supply  of  good,  wholesome  water. 
The  population  of  said  dty  was  at  the  last 
census  19,000,  and  now  exceeds  25,000,  peo- 
ple. Said  city  has  expended  large  sums  in 
establishing  and  maintaining,  and  now  main- 
tains, a  paid  fire  department  for  the  pro- 
tection of  the  property  of  the  citizens  of  said 
dty.  It  also,  maintains  a  system  of  sewer- 
age, made  necessary  for  the  proper  drainage 
of  its  streets  and  for  the  preservation  of  the 
public  health.  Said  system  of  fire  protec- 
tion and  sewerage  require  large  quantities  of 
water  from  said  waterworks  system  for  their 
use,  operation,  and  efficient  maintenance. 
The  city  has  found  it  necessary  to  lay  and 
has  laid  many  miles  of  sewer  and  water 
pipes,  and  purchased  the  necessary  imple- 
ments, tools,  etc.,  for  the  operation  thereof, 
all  of  which  are  necessary  for  the  protection 
of  the  property  and  health  of  said  city  and 
Its  Inhabitants.  That  the  present  water  sup- 
ply is  inadequate  to  meet  the  demands  of 
public  and  private  consumers,  and  an  effi- 
cient operation  of  said  plans.  That  one  of 
the  watersheds  of  said  city,  from  which  it 
derived  a  considerable  portion  of  its  water 
supply,  has  become  thickly  populated  and  oc- 
cupied by  manufacturing  plants,  making  it 
advisable  to  discontinue  the  use  of  water 
from  that  source  for  public  or  domestic  pur- 
poses. That  neither  the  said  city  nor  the 
board  of  water  commissioners  has  any  funds 
on  hand  which  can  be  used  to  purchase  nec- 
essary real  estate,  machinery^  and  other 
property  to  adequately  equip  its  system  of 
waterworks  to  supply  the  wants  and  needs 
of  the  city  or  its  inhabitants.  That  it  will 
require  the  expenditure  of  at  least  $150,000 
for  said  purpose.  That  to  enable  the  said 
board  of  water  commissioners  to  properly 
equip  and  maintain  said  waterworks  system, 
sufficient  to  supply  the  city  with  water  nec- 
essary for  municipal  purposes  at  a  moderate 
cost  to  said  city,  it  is  necessary  that  the 
board  of  water  commissioners  shall  equip, 
and  maintain  a  water  system  of  sufficient 
capacity  to  furnish  all  the  inhabitants  of  said 
city  desiring  to  use  the  same  a  sufficient 
quantity  of  pure,  wholesome  water  for  do- 
mestic purposes,  and  to  charge  therefor  cer- 
tain toll  or  rental,  without  which  the  said 


commissioners  would  be  unable  to  maintain 
said  water  system  for  municipal  purposes, 
except  at  an  enormous  and  unreasonable  ex- 
pense to  said  dty. 

The  General  Assembly  at  its  session  of 
1903  (Chapter  196,  p.  440,  Priv.  Laws),  at  the 
instance  and  with  the  approval  and  pursuant 
to  a  resolution  of  the  board  of  aldermen  of 
said  dty,  duly  passed,  in  accordance  with  the 
provisions  and  requirements  of  article  2,  §  14, 
of  the  Constitution,  an  act  repealing  sections 
6-17,  18»  of  the  act  of  1899  (chapter  271,  p. 
788,  Priv.  Laws),  and  conferring  upon  the 
board  of  water  commissioners  power  to  ac- 
quire such  additional  property  and  make  such 
additional  improvements  thereto  as  may  be 
necessary  to  at  all  times  furnish  the  city  of 
Charlotte  with  a  sufficient  supply  of  goodt 
wholesome  water.  And  in  order  to  procure 
necessary  funds  for  that  purpose,  said  board 
was  given  full  power  and  authority  to  issue 
bonds,  not  to  exceed  in  amount  the  sum  of 
$200,000,  in  such  form  and  of  such  denomi- 
nations, and  payable  at  such  time  or  times 
and  places,  and  to  bear  such  rate  of  interest, 
payable  sefiiiannually,  as  said  board  shaU 
determine.  Said  bonds  to  be  signed  by  the 
mayor  of  the  city  as  ex  offido  chairman  of 
said  board,  sealed  with  the  corporate  seal  of 
said  dty,  attested  by  the  ex  officio  clerk  of 
said  board,  and  the  coupons  on  said  bonds  to 
bear  the  engraved  or  lithographed  signature 
of  said  clerk.  "All  bonds  so  issued  shall  be 
equally  and  ratably  secured  by  first  mort- 
gage or  deed  of  trust  upon  all  the  real  es- 
tate, rights,  franchises  and  other  property  of 
every  description  owned  and  held  by  said 
board  and  which  was  purchased  by  the  city 
of  Charlotte  from  the  Charlotte  City  Water- 
works Company  as  well  as  all  other  prop- 
erty, rights  and  franchises  which  may  here- 
after be  purchased  or  acquired  by  said  board 
for  the  purpose  of  extending,  maintaining 
and  operating  said  system  of  waterworks  for 
said  city."  Provision  is  made  for  the  exe- 
cution of  a  mortgage  or  deed  of  trust  on  said 
property  for  the  purpose  of  securing  the  pay- 
ment of  said  bonds.  It  was  provided  that 
"the  said  board  of  water  commissioners  out 
of  the  moneys  derived  from  the  collection  of 
tolls  or  rents  for  wata*  shall  pay  (1)  the  cost 
and  expenses  of  operating  said  plant  or  sys- 
tem of  waterworks  under  its  control;  in- 
cluding the  cost  of  such  Incidental  improve- 
ments as  the  board  may  deem  necessary  for 
that  purpose.  (2)  The  semiannual  interest 
upon  the  bonds  issued  by  virtue  of  section 
six  (6)  hereof  as  the  same  shall  become  due. 
(3)  The  cost  and  expense  of  such  extensions 
and  additions  to  the  plant  of  said  system  as 
the  board  may  ftom  time  to  time  deem  ad- 
visable. (4)  The  semiannual  interest  upon 
the  bonds  heretofore  issued  by  the  dty  of 
Charlotte  for  the  purchase  of  said  water- 
works as  the  same  shall  become  due  for  a 
period  of  fifteen  years  from  the  date  thereof. 
(5)  After  the  expiration  of  which  period  all 
moneys   so  derived   (less  the  cost  and  ex- 
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penses  of  operating  said  plant,  the  interest  on 
the  honds  authorized  to  be  issued  hereunder 
and  the  cost  and  expenses  of  additions  to 
the  plant  as  aforesaid)  shall  be  turned  over 
to  the  treasurer  of  the  eity  of  Charlotte  to 
be  held  by  him  and  Invested  under  the  direc- 
tion of  the  board  of  water  commissioners  for 
a  sinking  fund  with  which  to  pay  off  as  they 
may  mature  first  the  bonds  issued  by  virtue 
of  section  six  hereof  In  full;  second,  the 
bonds  heretofore  issued  by  the  city  of  Char- 
lotte for  the  purpose  of  purchasing  said  wa- 
terworks system:  provided,  that  none  of  the 
funds  of  the  city  of  Charlotte  raised  by  taxa- 
tion shall  ever  be  applied  to  the  payment  of 
either  principal  or  Interest  of  the  bonds  Is- 
sued by  virtue  of  section  six  (6)  hereof." 

Prior  to  the  commencement  of  this  action 
the  board  of  water  commissioners,  October  8, 
1903,  at  a  regular  meeting  unanimously  adopt- 
ed a  resolution  reciting  the  several  matters 
and  things  herein  set  forth,  and  further  re- 
citing that  "whereas  it  has  become  necessary 
to  relocate  and  establish  new  reservoirs, 
pumping  stations,  pipe  lines,  etc.,  upon  and 
connected  with  streams  drawing  their  supply 
from  watersheds  not  so  liable  to  contamina- 
tion, and  sufficient  to  furnish  the  necessary 
water  supply  for  said  city  for  both  present 
and  future  compensation.  First,  that  the 
board  pursuant  to  the  provisions  of  chapter 
196  of  the  Private  Laws  of  the  General  As- 
sembly of  North  Carolina  ratified  the  second 
day  of  March,  1903,  hereby  authorizes'  and 
directs  the  issuance  of  One  hundred  and  fifty 
thousand  dollars  of  its  bonds  or  obligations 
payable  to  bearer  thirty  years  after  date  of 
said  bonds  and  bearing  interest  at  the  rate 
of  five  per  cent  per  annum  payable  semi- 
annually," etc.  "♦  ♦  ♦  The  said  bonds  to 
be  of  the  denomination  of  one  thousand  dol- 
lars each  and  payable  only  out  of  the  moneys 
to  be  derived  by  the  board  from  the  collection 
of  tolls  or  rents  for  water  as  provided  in  the 
second  subsection  (17)  of  section  one  of  the 
act  hereinbefore  referred  to,  the  terms  and 
provisions  of  which  act  are  to  be  considered 
as  if  Incorporated  herein:  •  •  •  provided 
that  neither  the  bonds  authorized  to  be  is- 
sued hereunder,  the  coupons  attached  there- 
to, nor  the  deed  of  trust  securing  the  same, 
shall  be  deemed  or  held  as  creating  any  debt 
of  the  city  of  Charlotte,  or  as  pledging  the 
faith  or  lending  the  credit  of  said  city  for 
the  payment  of  the  Indebtedness  hereby  au- 
thorized, and  no  action  shall  be  maintained 
in  any  court  against  said  city  or  any  of  its 
ofilcers  to  enforce  the  payment  of  said  in- 
debtedness evidenced  by  said  bonds,  coupons 
or  deed  of  trust  except  as  to  the  funds  and 
property  herein  expressly  charged  with  the 
payment  th^-eof.**  The  form  of  the  proposed 
bond  is  incorporated  in  said  resolution,  con- 
forming to  the  provisions  of  said  act  of  1903 
and  said  resolution.  The  second  of  said  reso- 
lutions provides  toe  the  execution  of  a  mort- 
gage or  deed  of  trust  for  securing  the  pay- 
ment of  said  bonds  conveying  said  plant,  and 


all  additions  made  thereto,  with  all  fran- 
chises, etc.,  appurtenant  thereto.  The  said 
resolutions  in  all  respects  conform  to  the  pro- 
visions and  requirement  of  the  several  acta 
herein  referred  ta  The  complaint  alleges 
that  the  proposition  to  issue  said  bonds  and 
mortgage  has  not  been  submitted  to,  or  ap- 
proved by  a  vote  of  a  majority  of,  the  quali- 
fied voters  of  said  city,  nor  has  said  board 
any  other  authority  therefor  than  is  con- 
ferred by  said  act  of  1903.  The  board  of 
water  commissioners  threaten  to,  and,  unless 
enjoined,  will,  issue  and  sell  said  bonds,  and 
execute  said  mortgage  or  deed  of  trust 

The  plaintiffs  aver  that  they  are  advised 
(1)  that  the  titie  to  said  waterworks  and  ap- 
purtenances is  held  by  said  board  in  trust 
for  said  city  of  Charlotte  upon  the  terms  set 
forth  in  said  acts,  and  that  said  board  is 
bound,  in  law,  to  hold  and  operate  the  same 
upon  the  trusts  aforesaid  as  such  acts  pro- 
vide; (2)  that  the  threatened  bond  issue  and 
mortgage  of  said  property  and  pledge  of  said 
rents  and  tolls  Is  violative  of  the  rights  of 
the  city  of  Charlotte,  and  its  citizens  as  se- 
cured to  them  by  the  law  of  the  land  and 
the  several  acts  referred  to,  other  than  chap- 
ter 196,  p.  440,  Prlv.  Laws  1903,  and  par- 
ticularly violative  of  article  7,  §  7,  of  the 
Constitution  of  the  state;  (3)  that  chapter 
196,  p.  140,  Prlv.  Laws  1903,  in  so  far  as  it 
attempts  to  authorize  said  board  of  water 
commissioners  to  issue  said  bonds,  and  to 
pledge  the  water  rents,  tolls,  and  emoluments 
of  said  waterworks  plant  and  system,  and  to 
mortgage  the  said  property  and  franchises,  is 
violative  of  section  7  of  article  7  of  the  Con- 
stitution, and  that  therefwe  chapter  271,  p. 
788,  of  the  Private  Laws  of  1899,  directing 
the  manner  in  which  the  rents,  etc.,  arising 
from  said  system  of  waterworks,  and  the 
operation  thereof  shall  be  applied  is  still  in 
force  and  effect;  (4)  that  said  board  has  no 
power  to  mortgage  said  property,  or  pledge 
the  rents  and  tolls  derived  from  the  operation 
thereof,  but  that  it  is  the  duty  of  said  board 
to  hold  the  same  upon  the  trusts  attaching^ 
thereto;  (5)  that  the  issuance  of  said  bonds 
and  the  execution  of  said  mortgage  will  cast 
a  cloud  upon  the  title  to  said  property. 

The  defendants  demur  to  the  complaint  for 
that  it  does  not  allege  facts  sufllclent  to  con- 
stitute a  cause  of  action,  because  it  appears 
therefrom  that  the  act  of  1903  expressly  con- 
fers upon  the  said  board  the  several  threaten- 
ed acts  sought  to  be  enjoined;  that  said  acts 
of  the  General  Assembly  were  passed  at  the 
instance  and  with  the  approval  of  the  board 
of  aldermen;  that  it  is  necessary  to  issue 
bonds  for  the  purpose  of  securing  funds  sufiS- 
cient  to  make  the  extension  and  improve- 
ments refored,  and  to  enable  said  board  to 
perform  the  duties  and  functions  imposed 
upon  it  by  said  legislation;  that  said  pro- 
posed bond  issue  is  a  necessary  expense  to 
be  Incurred  in  preserving  and  maintaining 
in  a  state  of  eflielency  municipal  property 
ah-eady  acquired  by  the  dty,  and  held  by 
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Baid  board  in  trust  for  necessary  municipal 
purposes,  and  that  therefore  it  is  not  neces- 
iary  to  be  first  authorized  by  a  majority  of 
the  qualified  voters  of  said  city;  that  the 
act  and  the  resolution  of  the  board  expressly 
provide  for  the  payment  of  the  principal  and 
Interest  of  said  bonds  from  and  out  of  the 
tolls  and  rents  received  from  the  operation 
of  said  waterworks,  and  further  provide  that 
neither  said  bonds,  nor  the  coupons  attached 
thereto,  nor  the  deed  of  trust  securing  the 
payment  thereof  shall  be  deemed  or  held  as 
creating  any  debt  of  the  city  of  Charlotte,  or 
as  pledging  the  faith  or  lending  the  credit  of 
said  city  for  the  payment  of  the  indebtedness 
thereby  authorized:  that  the  issuing  of  said 
bonds  and  the  pledge  of  said  water  rents, 
etc.,  will  not  be  contractlug  any  debt  or 
pledging  the  faith  or  lending  the  credit  of 
said  city  in  the  sense  inhibited  by  section  7 
of  article  7  of  the  Constitution. 

His  honor  sustained  the  demurrer,  and 
plaintiffs  appealed. 

We  have  been  very  much  aided  in  dur  in- 
vestigation and  disposition  of  this  appeal  by 
full  and  excellent  briefs  and  oral  argimients 
of  the  learned  counsel  for  the  parties  to  the 
record. 

It  will  be  convenient  to  dispose  of  the  ques- 
tions raised  by  the  pleadings  in  an  order  some- 
what different  from  that  in  which  they  are 
presented.  If,  as  contended  by  the  defend- 
ants, the  bonds  proposed  to  be  issued  are  not 
debts  or  liabilities  of  the  city,  or  if  the  mak- 
ing and  issuance  of  them  be  not  pledging  the 
faith  or  lending  the  credit  of  the  city  within 
the  meaning  of  section  7,  art  7,  of  the  Oon- 
Btitution,  several  important  and  interesting 
qaestiona  discussed  in  the  briefs  will  be  elim- 
inated. This  question  has  not  before  been 
presented  to  or  decided  by  this  court  The 
language  of  the  Constitution  declares  that  no 
county,  city,  town,  or  other  municipal  corpora- 
tion "shall  contract  any  debt,  pledge  its  faith, 
or  loan  its  credit,"  etc.  The  plaintiffs  insist 
that  the  issuing  of  the  bonds  in  controversy 
comes  within  this  Inhibition.  •'Debt"  is  de- 
fined to  be  "that  which  is  due  from  one  per- 
son to  another;  that  which  one  person  Is 
bound  to  pay  or  perform  to  another."  Black's 
liBw  Diet  337;  Perrigo  v.  Milwaukee,  92  Wis. 
236,  65  N.  W.  1025.  "An  Indebtedness  within 
restrictions  upon  municipal  indebtedness  is  an 
agreement  of  some  kind  by  the  municipality 
to  pay  money  where  no  suitable  provision  has 
been  made  for  the  prompt  discharge  of  the  ob- 
ligation imposed  by  the  agreement"  Sackett 
▼.  New  Albany,  88  Ind.  473,  45  Am.  Rep.  467. 
**A  debt  is  a  specified  sum  of  money  which  is 
due  from  one  person  to  another  and  denotes 
not  only  the  obligation  of  the  debtor  to  pay, 
but  also  the  right  of  the  creditor  to  receive 
and  enforce  payment"  State  v.  Hawes,  112 
Ind.  323,  14  N.  B.  87.  It  would  not  be  con- 
tended that  upon  the  facts  in  this  case  the  city 
lends  its  credit  or  pledges  its  faith  in  regard 
to  the  proposed  bonds.  It  does  not  indorse  or 
guaranty  their  payment,  or  assume  any  obli- 


gation in  respect  to  them.  Nor  can  its  rev- 
enues be  applied  to  the  payment  of  them. 
The  income  accruing  from  the  operation  of  the 
waterworks  is  not  to  be  paid  into  the  city 
treasury  for  disbursement,  nor  does  the  city 
assume  any  responsibility  in  regard  to  the  dis- 
bursement of  the  money  by  the  board  of  water 
commissioners.  This  board  collects  the  rents, 
and  applies  them  to  the  purposes  designated 
in  the  act.  After  the  payment  of  the  Interest 
and  other  objects  mentioned  in  the  law,  the 
amount  remaining  on  hand  shall  be  turned 
over  to  the  treasurer  of  the  city  of  Charlotte, 
to  be  held  by  him  and  invested  under  the  di- 
rection of  the  board  of  water  commissioners 
for  a  sinking  fund.  The  treasurer  of  the  city 
is  made  ex  ofQlcio  treasurer  of  said  board. 
His  bond,  of  course,  is  liable  for  any  default 
in  the  discharge  of  his  trust,  but  the  city  as- 
sumes no  responsibility  in  the  matter.  The 
statute  is  so  carefully  drawn  and  guarded  that 
but  little  is  left  to  construction.  There  can 
be  no  possible  doubt  as  to  the  legal  effect  and 
operation  of  the  language  used  in  the  statute 
and  the  bond,  excluding  any  power  to  apply 
the  revenues  of  the  dty  to  the  payment  of  the 
interest  on,  or  principal  of,  the  bonds.  We 
find  that  the  courts  of  other  jurisdictions  have 
considered  and  decided  the  question  arising 
upon  the  construction  of  restrictive  provisions 
similar  to  ours.  The  Constitution  of  the  state 
of  Washington  prohibits  any  town  or  city  con- 
tracting any  debt  in  excess  of  a  certain  per- 
centage of  the  assessed  value  of  its  property. 
The  dty  of  Spokane  undertook  to  borrow 
mouey  to  complete  a  system  of  waterworks, 
and,  for  securing  the  payment  thereof,  pledged 
a  portion  of  its  rents  derived  from  said  water- 
works. In  an  action  brought  to  restrain  the 
city  government  from  making  the  contract, 
the  court  (Hoyt  0.  J.)  said:  "And  it  is  claim- 
ed on  the  part  of  the  respondent  that  the  en- 
tering into  said  contract  and  the  issuance  of 
such  obligations  of  the  dty  is  the  incurring 
of  an  indebtedness,  within  the  meaning  of  the 
Constitution,  and  to  do  so  at  the  present  time 
is  not  within  the  power  of  the  dty,  for  the 
reason  that  it  is  already  indebted  beyond,  the 
constitutional  limit  *  *  *  Said  ordinance 
and  contract  when  construed  together,  provide 
that  the  obligations  to  be  issued  in  pursuance 
thereof  shall  be  payable  only  out  of  the  spe- 
dal  f imd  to  be  created  out  of  the  receipts  of 
the  waterworks,  as  above  specified,  and  that 
the  dty  shall  not  be  in  any  manner  liable  to 
pay  the  same  except  out  of  moneys  in  said 
spedal  fund.  •  •  ♦  This  being  so,  we  are 
of  the  opinion  that  neither  the  ordinance,  the 
contract  nor  the  obligations  to  be  issued  by 
the  city  in  pursuance  thereof,  do  or  vrill  con- 
stitute a  debt  of  the  dty,  within  the  consti- 
tutional definition.  The  only  obligation  as- 
sumed on  the  part  of  the  dty  is  to  pay  out  of 
the  special  fund,  and  it  is  in  no  manner  other- 
wise liable  to  the  beneficiaries  under  the  con- 
tract The  general  credit  of  the  dty  is  in  no 
manner  pledged  except  for  the  performance  oC 
its  duty  in  the  creation  of  the  spedal  fund." 
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Winston  r.  Spokane  (Wash.)  41  Pac.  888. 
The  court  affirmed  and  followed  this  case  in 
Faulkner  v.  Seattle  (Wash.)  53  Pac.  365.  The 
Supreme  Court  of  Iowa,  in  Swanson  v.  Ot- 
tumwa,  91  N.  W.  1048»  59  L.  E.  A.  620,  thus 
states  the  Tlew  held  in  that  state,  which  we 
think  is  correct:  **The  tax  required  to  be 
levied  is  clearly  authorized  by  the  statute,  and 
such  tax,  together  with  the  income  of  the  com* 
pany  derived  from  other  sources,  the  ordi- 
nance expressly  provides,  shall  pay  all  obliga- 
tions assumed  by  the  city.  If  it  does  not,  nei- 
ther the  bondholders  nor  company  tiave  any 
claim  on  the  city  for  the  deficiency.  The  ob- 
ligation of  the  city  is  to  levy  the  tax,  and  see 
that  the  amount  collected  is  applied  to  the 
specific  purposes.  If  the  special  fund  legally 
provided  is  not  suffldont,  then  it  may  be  well 
said  the  deficiency  is  not  payable  by  the  city, 
and  it  is  difficult  to  conceive  how  there  can  be 
such  u  thing  as  a  debt  which  is  never  to  be 
paid.  No  burden  is  created  thereby,  and 
there  cannot  be  such  an  indebtedness.  In  a 
constitutional  sense,  the  prohibited  indebted- 
ness must  be  a  burden,  and  payable  from 
funds  which  could  not  be  constitutionally  ap- 
propriated for  that  purpose."  Waterworks 
Co.  V.  City  of  Creston,  101  Iowa,  687,  70  N. 
W.  739.  The  Supreme  Court  of  Illinois,  in 
Springfield  v.  Edwards,  84  111.  633,  thus  states 
the  proposition:  '*When  the  appropriation  is 
made,  and  the  warrant  or  order  on  the  treas- 
ury for  its  payment  is  issued  and  accepted,  the 
transaction  is  closed  on  the  part  of  the  cor- 
poration, leaving  no  further  obligation,  either 
absolute  or  oonting^it,  upon  it  whereby  its 
debt  may  be  increased."  It  is  also  held  in 
this  case  that,  for  a  failure  to  collect  and  pay 
over  the  "special  fund,"  the  remedy  must  be 
against  the  officers,  and  not  against  the  cor- 
poration; "otherwise  a  contingent  debt  would 
be  incurred."  The  case  of  United  States  v. 
Ft.  Scott,  99  U.  S.  152,  25  L.  Ed.  348,  pre- 
sents very  clearly  the  distinction  between  the 
status  of  the  city  in  respect  to  the  bond  issue 
therein  and  In  our  case.  Mr.  Justice  Harlan 
says:  "The  general  reference  upon  the  mar- 
gin of  the  bonds  to  the  ordinance  under  which 
the  improvement  was  projected  should  not,  in 
view  of  the  general  powers  of  the  council,  as 
declared  in  the  statute,  be  held  as  qualifying 
or  lessening  the  unconditional  promise  of  the 
city,  set  forth  in  the  body  of  the  bonds  itself, 
to  pay  the  bonds,  with  the  prescribed  interest, 
at  maturity."  Again  he  says:  "But  the  un- 
questioned fact  remains  that  the  bonds,  with 
some  interest,  held  by  the  relator,  were  not 
paid  at  matiurity,  as  the  city  agreed  that  they 
should  be."  As  we  have  pointed  out,  the  city 
of  Charlotte  makes  no  such  promise.  Any  in- 
ference or  suggestion  to  that  effect  is  express- 
ly negatived  by  the  act,  the  resolution,  and 
the  terms  of  tbe  bonds. 

It  is  said,  however,  if  the  rents  and  tolls  ac- 
cruing from  the  operation  of  the  waterworks, 
as  provided  by  the  act  of  1899,  are  diverted  to 
the  purposes  of  the  act  of  1003,  the  burden  on 
the  orUiuury  revenues  will  be  inci'eased,  and 


thereby  its  debt  indefinitely  Increased.  We - 
cannot  see  how  this  result  can  Justly  be  called 
contracting  a  debt  The  question  raised  by 
this  suggestion  will  be  discussed  in  another 
phase  of  the  controversy.  We  conclude  that 
the  proposed  bond  issue  will  not  constitute  a 
debt  against  the  city  of  Charlotte^  in  any  legal 
or  constitutional  sense.  It  is  immaterial.  In 
this  phase  of  the  question,  whether  we  regard 
the  bonds  as  issued  by  the  board  of  aldermen 
or  the  board  of  w|iter  commissioners.  We 
deem  it  proper  to  say  this  that  it  may  be  seen 
that  we  have  not  overlooked  the  language  of 
section  6  of  the  act  of  1903:  "And  the  con- 
tracts and  engagements,  acts  and  doings  of 
said  board  within  the  scope  of  its  duty  and 
authority  shall  be  obligatory  upon  and  be  in 
law  considered  as  If  done  by  the  board  of 
aldermen  of  the  dty  of  Charlotte."  The  con- 
clusion which  we  have  reached. is  not  affected 
by  the  fact  that  the  bonds  are  issued  by  the 
board  of  water  commissioners,  but  is  based 
upon  the  provision  for  raising  the  fund  out  of 
which  they  are  to  be  paid,  to  the  express  ex- 
clusion of  any  o£her  fund  or  revenue  of  the 
city. 

Holding,  as  we  do,  that  the  proposed  bond 
issue  is  not  creating  a  debt  against  the  dty, 
or  lending  its  credit,  or  pledging  its  faith,  we 
do  not  deem  it  necessary  to  pass  upon  the 
question  raised  by  the  demurrer  that  the  pur- 
pose for  which  the  fund  is  to  be  raised  is  a 
"necessary  expense,"  within  the  meaning  of 
article  7,  fi  7,  of  tbe  Constitution.  There  is 
much  force  in  the  position  that,  upon  the  ad- 
nUtted  facts  in  the  case,  the  bond  issue  could 
be  sustained  as  a  necessary  expense.  It  is 
evident  that  the  value  and  efficiency,  if  not 
the  preservation,  of  the  present  system  of 
waterworks  as  an  essential  agency  in  pro- 
tecting the  property  and  health  of  the  dty 
and  its  inhabitants,  is  involved  in  the  propos- 
ed action  by  the.  board.  While  the  policy 
indicated  by  the  restrictive  constitutional  pro- 
vision upon  municipal  indebtedness  must  be 
kept  In  view  and  upheld,  we  may  not  disre- 
gard the  ordinary  meaning  of  words,  or  give 
to  them  a  strained  and  unusual  construction. 
Surely  no  one  could  well  contend  that  these 
words,  if  used  in  a  power  of  attorney  respect- 
ing the  private  business  of  the  dtizen,  would 
be  construed  to  prevent  tbe  agent  from  as- 
suming for  his  principal  such  obligations  as 
were  necessary  for  the  protection  of  his  prop- 
erty, and  the  performance  of  the  duties  im- 
posed upon  him.  The  people  of  Charlotte 
have  by  their  votes  declared  that  a  system  of 
waterworks  is  essential  to  their  corporate 
welfare  and  safety.  They  have  empowered 
their  municipal  servants  and  agents  to  ex- 
pend a  large  sum  for  securing  such  a  system. 
Is  it  not  clear  that  this  involves  the  duty  of 
protecting  this  property,  and  making  it  effl- 
dent  for  the  very  important— may  we  not 
say  necessary— purpose  for  which  it  was  orig- 
inally acquired.  If  so,  the  power  to  contract 
such  obligations  as  are  necessary  to  discbarge 
the  duty  must  be  found.    "Narrow  and  tech- 
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idoft)  leasonliig  is  misplaoed  when  it  Is 
brought  to  bear  apon  an  instnunent  framed 
by  the  people  themselyes,  and  designed  as  a 
chart  upon  wliich  etery  man,  learned  or  un- 
learned, may  be  able  to  trace  the  leading  prin- 
ciples of  govemment"  Gooley,  Const  Lim. 
59. 

That  waterworks  are  held  by  the  city  or 
such  quasi  mtmicipal  corporations  as  may  be 
established  by  the  Legislature  for  such  pur- 
pose for  public  use  and  for  public  purposes 
is  clearly  shown  by  the  Supreme  Oourt  of 
the  United  States  in  New  Orleans  ▼.  Morris, 
105  U.  S.  65,  26  L.  Bd.  1184. 

The  plaintiffs  suggest  that  the  property 
purchased  by  the  dty  by  the  board  of  aiders 
men,  and  by  the  act  of  1890  transferred  to 
the  board  of  water  commissioners,  is  imr 
pressed  with  a  trust  for  the  city,  and  for  the 
purposes  set  out  in  this  act,  ''and  that  said 
board  is  bound,  in  law,  to  hold  and  operate 
the  same  upon  the  trusts  aforesaid."  It  Is 
dear  that  the  Legislature  may,  in  aid  of  mu- 
nidpal  government,  or  for  the  purpose  of  dis- 
charging any  municipal  functions,  or  for  any 
proper  purpose,  create  municipal  boards,  and 
confer  upon  them  sudi  powers  and  duties 
as  in  its  judgm^it  may  seem  best  Section 
4,  art  8,  of  the  Ck>nstitntion,  ordains  that  ''it 
shall  be  the  duty  of  the  Legislature  to  pro- 
vide for  the  organization  of  cities,  towns  and 
incorporated  yUlages,"  etc.  It  is  uniformly 
held  that  '^unldpal  corporations  are  mere 
instrumentalities  of  the  state  for  the  more 
convenient  administration  of.  local  govern- 
ment Their  powers  are  such  as  the  Legisla- 
ture may  confer,  and  these  may  be  enlarged, 
abridged,  or  entirely  withdrawn,  at  its  pleas- 
ure,** etc  Lilly  V.  Taylor,  88  N.  O.  489;  Har- 
ris V.  Wright,  121  N.  G.  172,  28  S.  B.  260; 
State  V.  Beacham,  125  N.  0.  652,  84  S.  B.  447. 
The  Legislature  has  frequently  ezerdsed  the 
power  conferred  by  the  Constitution,  by  es- 
tablishing boards  of  heslth  in  towns  and  dt' 
ies,  school  boards,  and  such  others  as  may  be 
deemed  wise,  as  additional  goyemmental 
agendes.  We  do  not  understand  that  this 
power  is  questioned,  or  that  the  title  to  the 
property  purchased  hy  the  dty  from  the  Char- 
lotte City  Water  Company  did  not  pass  to 
and  yest  in  the  board  of  water  commission- 
ers established  by  the  act  of  1899. 

In  Kennebeck  Water  District  v.  Waters 
vllle,  96  He.  254,  52  AtL  774,  it  is  said:  "The 
Kennebeck  water  district  is  a  quasi  munid- 
pal  corporation.  *  •  •  The  powers,  the 
rights,  and  the  property  of  the  new  corpora- 
tion rest  ezduslvely  in  it,  and  in  no  degree 
in  the  dty  of  Waterville.  That  the  Legisla- 
ture has  authority  to  create  the  water  dis- 
trict cannot  be  successfully  questioDed.** 

*'There  is  no  prohibition  which  we  have 
been  able  to  discover,  and  we  haye  been 
pointed  to  none,  against  the  creation  by  the 
Legislature  of  every  conceivable  description 
of  corporate  authority  and  to  endow  them 
with  aU  the  faculties  and  attributes  of  other 
pre-existing  corporate  authority.  Thus,  for 
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example,  there  is  nothing  in  the  Constitution 
of  this  state  to  prevent  the  Legislature  from 
placing  the  police  department  of  Chicago,  or 
its  lire  department  or  its  waterworks,  under 
the  control  of  an  authority  which  may  be  con- 
stituted for  such  purpose.  The.  Constitution 
nowhere  commits  corporate  objects  or  pur- 
poses irrevocably  to  authorities  now  existing, 
nor  does  it  prohibit  the  committal  of  them  to 
such  corporate  authority  whose  appointment 
may  be  called  into  life  by  the  same  law  which 
creates  the  subject,  and  commits  it  to  their 
Jurisdiction."  People  v.  Solomon,  51  111.  87; 
Wilson  y.  Sanitary  Dist,  188  lU.  443,  27  N.  B. 
208;  People  v.  Draper,  15  N.  Y.  443.  A  very 
exhaustive  discussion  of  the  subject  may  be 
found  in  Davock  v.  Moore  (Mich.)  68  N.  W. 
424,  28  L.  R.  A.  788. 

Plaintiffs  contend  that,  conceding  the  pow- 
er of  the  Legislature  to  establish  the  board  of 
water  commissioners,  and  to  transfer  to  the 
said  board  the  property  of  the  dty,  as  was 
done  by  the  act  of  1899,  the  Legislature  has 
not  the  power  to  repeal  that  act  and  attach 
other  and  different  trusts  to  the  property,  or 
authorize  the  board  to  sell  or  mortgage  it,  and 
for  this  position  they  assign  two  reasons: 
First  because  it  is  taking  the  property  of 
the  dty  without  due  process  of  law;  and,  sec- 
ond, because  by  the  act  of  1899  the  net  rents 
and  tolls  of  the  waterworks  are  directed  to  be 
applied  to  the  payment  of  the  interest  accru- 
ing on  said  bonds,  and  to  create  a  sinking 
fund  for  their  payment 

Referring  to  the  liability  of  waterworks 
to  be  sold  for  debts  of  the  city,  Judge  Miller 
says:  "The  learned  counsel,  in  the  oral  argu- 
ment and  in  the  brief,  substantially  concede 
that  the  waterworks  themselves,  in  the  hands 
of  the  dty,  were  not  liable  to  be  sold  for 
the  debts  of  the  dty.  And  if  no  such  con- 
cession were  made,  we  think  it  quite  clear 
that  these  works  were  of  a  character,  which, 
like  the  wharves  owned  by  the  dty,  were 
of  such  public  utility  and  necessity  that  they 
were  held  in  trust  for  the  use  of  the  citi- 
sens."  "The  property  owned  by  the  dty  cor- 
poration is  held  by  it  as  a  public  corporation, 
and  is  subject  to  the  lawmaking  power  of 
the  state  yested  in  the  Legislature.'*  Dar- 
lington V.  The  Mayor,  etc.,  81  N.  Y.  164,  88 
Am.  Dec.  248,  in  which  the  question  is  ex- 
haustively discussed.  Merriweather  v.  Gar- 
rett, 102  U.  S.  478,  26  L.  Bd.  197.  In  Huron 
Waterworks  Co.  v.  Huron  (S.  D.)  62  N.  W. 
V16,  80  L.  R.  A.  848,  58  Am.  St  Rep.  817, 
we  find  a  careful  review  of  the  authorities 
and  dedsions,  the  court  saying:  "Having,  as 
we  think,  established  the  proposition  that  the 
waterworks  of  a  dty,  when  constructed  and 
owned  by  the  dty,  are  to  be  regarded  the 
same  as  other  dty  property  held  for  public 
use,  and  therefore  charged  and  clothed  vrith 
a  public  trust,  it  would  seem  to  follow  that 
such  property  cannot  be  sold  and  conveyed 
by  the  mayor  and  common  council  of  the 
dty,  unless  under  special  authority  conferred 
upon  them  to  sell  and  convey  the  same  by 
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the  legislative  power  of  th6  state/*  The  Su- 
preme Court  of  Connecticut,  In  West  Hart- 
ford Y.  West  Hartford  Water  Commissioners, 
44  Conn.  360,  said:  ''The  introduction  of  a 
supply  of  water  for  the  preservation  of  the 
health  of  its  inhabitants  by  the  city  of  Hart- 
ford is  unquestionably  now  to  be  accepted 
as  an  undertaking  for  the  public  good,  in 
the  Judicial  sense  of  that  term— not,  Indeed, 
as  the  discharge  of  one  of  the  few  govern- 
mental duties  imposed  upon  it,  but  as  rank- 
ing next  in  order.  For  this  purpose  the  Leg- 
islature invested  the  city  with  a  portion  of 
its  sovereignty.  ♦  ♦  •  The  city  of  Hart- 
ford, that  it  might  more  economically  dis- 
charge its  duty  in  this  behalf,  intrusted  this 
matter  of  the  introduction  of  water  to  an 
agency  named  the  'Board  of  Water  Commis- 
sioners,' and  In  the  name  of  this  agency 
these  lands  were  purchased  and  are  now 
held.  But  they  are  held  merely  as  a  trust. 
In  substance,  the  land  was  bought  and  paid 
for,  and  is  now  clearly  the  property  of  the 
city." 

These  and  many  other  cases  we  have  ex- 
amined establish  the  doctrine  that  the  water- 
works are  held  for  the  benefit  of  the  public, 
and  are  therefore  subject  to  legislative  con- 
trol. In  this  case  it  appears  affirmatively 
that  this  act  of  1903  was  passed  at  the  re- 
quest and  with  the  approval  of  the  board 
of  aldermen  of  Charlotte.  That  the  Legisla- 
ture may  empower  the  city,  by  its  appointed 
agencies,  to  dispose  of  property  held  upon 
trusts  for  the  public,  is  settled.  Dillon  on 
Municipal  Corporations,  575.  Judge  Dillon, 
after  noticing  a  case  holding  that  the  power 
to  take,  hold,  sell,  and  dispose  of  property 
so  held  confers  the  power  to  mortgage,  says 
that  he  cannot  concur  with  that  view,  and 
proceeds  to  say:  "Under  charter  authority 
to  make  all  contracts  which  they  may  deem 
necessary  for  the  welfare  of  the  city,  a  may- 
or and  councilman  were  considered  to  have 
the  power  to  mortgage  the  city  waterworks 
for  the  payment  of  bonds  lawfully  issued 
for  the  construction  of  the  same."  Without 
adopting  this  view  of  the  law,  we  have  no 
difficulty  in  holding  that,  by  express  permis- 
sion of  the  Legislature,  the  board  may  ex- 
ecute a  valid  mortgage  conveying  the  water- 
works, .etc.,  for  the  purpose  of  securing  the 
bonds.  The  plaintiffs  suggest  that,  as  the 
act  of  1899  applied  the  rents  and  tolls  of  the 
waterworks,  the  act  of  1903  cannot  divert 
them.  Certainly  the  holders  of  the  bonds  of 
1897  had  no  lien  upon  or  contract  right  to 
these  rents.  The  bonds  were  issued  two 
years  before  the  act  was  passed.  Therefore 
the  purchasers  could  not  look  to  any  other 
claim  upon  the  city  than  its  general  revenues. 

In  Adams  v.  Mayor,  etc.,  of  Rome,  59  Ga. 
766,  Bleckley,  O.  J.,  says:  "With  the  proceeds 
of  the  bonds  the  waterworks  were  paid  for. 
The  holders  of  the  bonds  received  them  with- 
out other  express  security  than  those  offered 
by  the  special  act  These  provisions  were. 
In  substance,  that  all  the  property  within 


the  city,  real  and  personal,  should  be  subject 
to  taxation  pro  rata  for  the  payment  of  the 
interest  and  the  redemption  of  the  bonds. 
♦  ♦  •  It  Is  argued  In  behalf  of  the  city 
that  the  means  of  liquidation  thus  provided 
for  by  law  are  exclusive,  and  that  for  that 
reason  the  mayor  and  council  could  not  de- 
vote the  waterworks  or  any  other  property 
to  the  payment  of  the  interest  or  to  the  dis- 
charge of  the  principal  of  the  bonds.  We 
think  otherwise.  The  special  act  was  not  in- 
tended, as  it  seems  to  us,  to  narrow  or  cut 
down  the  charter  in  respect  to  the  power 
of  disposing  of  the  corporate  property,  or  of 
applying  the  same  to  the  corporate  indebted- 
ness by  any  contract  deemed  by  the  mayor 
and  council  necessary  for  the  welfare  of  the 
city." 

The  Supreme  Court  of  the  United  States, 
speaking  of  the  cases  which  hold  that  cor- 
porate property  pledged  to  the  payment  of 
bonds  may  not  be  diverted  from  that  pur- 
pose, says:  "They  simply  hold  that  an  act 
of  the  Legislature  passed  after  a  contract  is 
made  which  withdraws  property  then  liable 
to  be  seized  and  sold  in  enforcement  of  that 
contract  from  the  power  of  the  courts  to 
seize  and  sell  it  impairs  the  obligation  of  the 
contract  But  it  has  never  been  held,  so  far 
as  we  are  advised,  that  a  statute  dealing 
with  property  not  subject  to  sale  for  the 
enforcement  of  the  contract  cannot,  in  pro- 
viding for  a  change  in  the  mode  of  the  title 
by  which  the  debtor  holds  it  continue  the 
exemption  from  forced  sale  of  that  which  it 
represents  in  the  hands  of  the  same  owner 
the  property  so  exempt" 

We  have  not  overlooked  the  case  of 
Vaughan  v.  Commissioners,  118  N.  C.  636,  24 
S.  E.  425,  in  which  it  is  held  that  the  com- 
missioners of  a  county  may  not  mortgage 
the  courthouse  to  secure  bonds  issued  for 
the  purpose  of  building  it  There  was  no 
legislative  authority  conferred  to  do  so. 
There  is  no  suggestion  in  the  opinion  of  the 
court  that  such  power  could  not  be  confer- 
red. 

The  only  case  to  which  our  attention  has 
been  called  which  militates  against  the  view 
which  we  have  taken  is  City  of  Joliet  v. 
Alexander  (111.)  62  N.  E.  861.  Without  ex- 
tending this  opinion  with  a  discussion  of  the 
facts  therein,  and  the  conclusion  reached 
by  the  court  we  do  not  regard  it  as  control- 
ling us  in  the  disposition  of  this  case.  The 
power  to  execute  a  mortgage  does  not  appear 
to  have  been  conferred  by  the  statute,  the 
terms  of  which  are  not  set  out 

In  Southport  v.  Stanley,  125  N.  C.  464,  34 
S.  B.  641,  this  court,  construing  section  3824 
of  the  Code,  says:  "The  reasonable  construc- 
tion of  the  statute  must  be  that  the  town 
or  city  authorities  can  sell  any  personal  prop- 
erty, or  sell  or  lease  any  real  estate  which 
belongs  to  the  town  or  city,  as  the  surplus 
of  the  original  acreage  ceded  for  the  town  or 
city  site,  or  such  land  as  may  have  been 
subsequently  acquired  or  purchased.    But  in 
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no  case  can  the  power  be  extended  to  the 
sale  or  lease  of  any  real  estate  which  *  *  * 
is  to  be  held  in  trust  for  the  use  of  the 
town,  or  any  real  estate  •  •'  *  which  is 
devoted  to  the  purpose  of  government,  in- 
cluding town  or  city  hall,  market  houses, 
houses  used  for  fire  departments,  or  for  wa- 
ter supply,  or  for  public  squares  or  parks. 
To  enable  the  town  to  sell  such  real  estate 
as  is  mentioned  just  above,  there  must  be 
a  special  act  of  the  General  Assembly  au- 
thorizing such  sale  or  lease." 

It  is  stated  that,  to  enable  the  commission- 
ers to  furnish  water  for  municipal  purposes 
at  a  reasonable  expense,  it  is  necessary  that 
it  be  furnished  to  citizens  at  a  fair  and  rea- 
sonable rental.  The  power  of  the  city  to  do 
this  was  brought  into  question  in  Slocumb 
V.  Payetteville,  125  N.  0.  362,  34  S.  B.  436. 
Furches,  J.,  said:  "We  see  no  objection  to 
the  town  furnishing  electric  lights  and  pow- 
er to  its  citizens  at  uniform  rates,  as  this  is 
a  means  of  local  assessment  according  to  the 
special  benefits  received  by  such  parties  over 
that  of  the  general  public,  and  these  assess- 
ments may  be  used  for  the  support  of  the 
concern  and  the  general  benefit  of  the 
whole."  We  think  this  language  meets  the 
objection  to  the  power  of  the  board,  with 
legislative  sanction,  to  pledge  the  tolls,  rents, 
etc,  of  the  public  waterworks  to  the  pur- 
poses prescribed  by  the  act  Such  assess- 
ments are  no  part  of  the  revenue  of  the  city 
derived  from  taxation.  The  distinction  be- 
tween the  taxing  power  and  the  power  to 
levy  assessments  for  special  benefits  is  clear- 
ly pointed  out  by  this  court  in  Shuford  v. 
Commissioners,  86  N.  G.  552,  and  other  cases 
in  which  the  question  is  discussed  and  de- 
cided. 25  Am.  &  Bug.  Bnc,  p.  1168.  We 
can  see  no  reason  why  the  Legislature  may 
not  under  its  general  power  to  provide  for 
the  government  of  cities  and  towns,  and 
legislate  In  regard  to  them,  authorize  the 
board  of  water  commissioners  to  apply  the 
rents  and  tolls  as  they  accrue  to  the  purposes 
set  out  in  the  act  ftnd  to  pledge  such  appli- 
cation. The  contract  thus  made  will  be  en- 
forceable by  appropriate  remedies.  We  there- 
fore hold  that  the  bonds  authorized  by  the 
act  of  1903  to  be  issued  do  not  constitute 
a  debt  against  the  city  of  Charlotte;  that  the 
waterworks  now  owned  by  the  board  of  wa- 
ter commissioners,  or  hereafter  to  be  pur- 
chased, with  all  rights  and  franchises  ap- 
purtenant thereto,  are  held  by  the  said  board 
in  trust  for  the  use  of  the  city,  and  are  not 
subject  to  be  sold  for  any  indebtedness  of 
the  city;  that  the  act  of  1903  does  not  im- 
pair any  rights  of  the  holders  of  the  bonds 
issued  pursuant  to  the  provisions  of  the  acts 
of  1881  and  1897;  that  the  Legislature  has 
the  power  to  authorize  the  issuing  of  the 
bonds  and  execution  of  the  mortgage  pro- 
posed to  be  issued  and  executed  pursuant  to 
the  act  of  1903;  that  pursuant  to  the  pro- 
visions of  said  act  the  board  of  water  com- 
missioners has  the  power  to  pledge  the  rents 


and  tolls  accruing  from  the  operation  of  said 
waterworks  to  the  purposes  specified  in  said 
act 

The  Judgment  of  the  court  below  is  af- 
firmed.   Affirmed. 


(OT  S.  C.  409) 
SEVBEANCB  et  al.  v.  MURPHY  et  al. 

(Supreme  Cowt  of  South  Carolina.     June  30, 
1902.) 

INTOXICATING  UQUORS  —  DISPENSARY  ACT  — 
LOCATION  OF  DISPENSARY  —  POWERS  OP 
COUNTY  BOARD—CONSTITUTIONAL  LAW. 

1.  Cr.  Code,  §  563  (Dispensary  Act,  §  7;  22 
St.  at  Large,  p.  128,  |  7),  which  pro-Tides  that 
the  ooonty  board  shall  designate  a  locality  for 
a  dispensary,  and  that  on  petition  of  a  major- 
ity of  the  voters  such  location  may  be  orevent- 
ed,  is  not  in  violation  of  Const,  art.  3,  fi  34, 
Biibd.  11,  as  special  legislation,  in  that  it  pro- 
vides for  the  location  of  dispensaries  in  certain 
named  coanties. 

2.  Under  Cr.  Code,  fi  563  (22  St.  at  "Large,  p. 
128,  §  7),  providing  that,  where  the  county 
board  of  control  designates  a  locality  for  a  dis- 
pensary on  20  days'  public  notice,  a  majority 
of  the  voters  of  the  township  can  prevent  its 
location  by  signing  a  petition  to  the  county 
board  requesting  that  no  dispensary  be  estab- 
lished in  such  township,  a  designation  is  suffi- 
cient without  stating  the  exact  location  as  to 
street  or  number  of  the  building  in  which  the 
dispensary  is  to  be  situated. 

3.  Where  a  county  hoard  is  authorized  to  es- 
tablish a  dispensary  in  a  county,  the  fact  that 
elections  have  heen  had  in  the  county  resulting 
adversely  to  the  location  of  the  dispensary  is  no 
ground  to  enjoin  such  location  on  an  allegation 
that  such  act  by  the  county  board  is  unreason- 
able and  unjust 

Appeal  from  Common  Pleas  Circuit  Court 
of  Williamsburg  County;   Dantzler,  Judge. 

Action  by  P.  E.  Severance  and  B.  J.  Wilkes 
Against  R.  A.  Murphy  and  others,  members 
of  the  board  of  control  of  Williamsburg  coun- 
ty. Decree  for  plaintiffs,  and  defendants  ap- 
peal.   Reversed. 

So  much  of  the  circuit  decree  as  relates  to 
the  constitutionality  of  the  act  in  question  is 
as  follows: 

"Plaintiffs  contend  that  sectioxi  7  of  the 
act  of  1896  (22  St  at  Large,  p.  128)  is  un- 
constitutional, 'in  that  the  same  contravenes 
section  5  of  article  1  of  the  Constitution,  in 
that  the  citizens  of  Williamsburg  county  and 
the  citizens  of  Lake  City  and  other  incor- 
porated towns  in  the  county  of  Williamsburg 
are  denied  the  equal  protection  of  the  laws 
accorded  by  said  acts  to  the  citizens  of  the 
other  counties  and  incorporate  towns  of  the 
state,  and  the  immunities  and  privileges  of 
citizens  of  said  town  of  Lake  City  and  of 
the  county  of  Williamsburg  are  abridged  by 
the  seventh  section  of  said  act;  that  the 
same  is  unconstitutional  also  in  this:  that  it 
contravenes  subdivision  11  of  section  34  of 
article  3  of  the  Constitution  in  this:  that  the 
proviso  of  the  said  section  ♦  ♦  ♦  pro- 
vides for  the  establishment  of  dispensaries 
throughout  the  county  of  Williamsburg  in  a 
manner  different  from  that  provided  by  said 
act  for  the  other  counties  of  the  state,  th«>re- 
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by  rendering  said  act  a  special  act,  in  that 
it  ia  not  uniform  in  its  operation  throughout 
the  state;  that  the  seventh  section  of  the 
said  act  Is  unconstitutional  also  in  that  it 
undertakes  to  allow  dispensaries  to  be  located 
outside  of  incorporated  towns  in  the  counties 
of  Horry  and  Beaufort,  and  in  no  other.'  I 
cannot  approve  such  contention  of  the  plain- 
tiffs. In  the  case  of  XJtsey  v.  ^Hiott,  30 
S.  G.  365,  366,  9  &  B.  338^  339,  14  Am.  St 
Rep.  910,  it  is  declared:  'While  there  may 
be  Just  objections  for  local  laws  in  general, 
it  is  well  established  that  the  authority  that 
legislates  for  the  state  at  large  must  deter- 
mine whether  particular  rules  shall  extend 
to  the  whole  state  and  all  its  citizens,  or,  on 
the  other  hand,  to  a  subdivision  of  the  state 
or  single  class  of  its  citizens  only.  The  cir- 
cumstances of  a  particular  locality  of  the 
prevailing  sentiment  in  that  section  of  the 
state  may  require  or  make  acceptable  differ- 
ent police  regulations  from  those  demanded 
in  another.  The  Legislature  may  therefore 
prescribe  different  laws  of  police  in  each  dis- 
trict municipalities,  provided  the  state  Con- 
stitution does  not  forbid.  These  discrimina- 
tions are  made  constantly,  and  the  fact  that 
the  laws  are  of  local  or  special  operation  only 
is  not  supposed  to  render  obnoxious  in  prin- 
ciple.' ♦  ♦  •  If  the  laws  be  otherwise 
nnobjectionable,  all  that  can  be  required  in 
those  cases  is  that  they  be  general  in  their 
Application  to  the  class  or  locality  to  which 
chey  apply,  and  they  are  then  public  in  char- 
acter, and  of  their  propriety  and  policy  the 
Legislature  must  Judge.  And  as  Mr.  Justice 
Mclver  said  in  the  case  of  State  v.  Ber- 
lin, 21  S.  G.  296,  53  Am.  Rep.  677,  the  whole 
matter  is  well  summed  up  in  a  note  on  the 
same  page  of  Cooley's  Constitutional  Limita- 
tions (390),  in  the  following  words:  'To  make 
a  statute  a  public  law  of  general  obligation, 
it  is  not  necessary  that  it  shall  be  equally 
applicable  to  all  parts  of  the  state.  All  that 
is  required  is  that  it  shall  apply  equally  to 
all  persons  within  the  territorial  limits  de- 
scribed in  the  act*  In  the  case  of  Utsey  v. 
Hiott,  supra,  it  was  averred  that  a  certain 
act  of  the  General  Assembly  was  uncon- 
stitntional,  in  that  it  violated  section  12  of 
article  1  of  the  Constitution  of  1868;  and  in 
the  case  at  bar  it  is  urged  that  section  7  of 
the  act  of  1896  (22  St  at  Large,  p.  128)  and 
the  amendatory  act  of  1902,  contravene  the 
corresponding  section  of  the  Constitution  of 
1895,  to  wit  section  5  of  article  1.  While  the 
section  of  the  act  in  question  prescribes  a 
method  of  establishing  dispensaries  in  the 
county  of  Williamsburg  different  from  other 
sections  of  the  state,  yet  the  provisions  of 
that  section  are  general  in  their  application 
to  the  class  or  locality  to  which  they  apply, 
and  apply  equally  to  all  persons  within  the 
territorial  limits  of  Williamsburg  county. 

"Nor  can  subdivision  11,  S  34,  art.  3,  of 
the  Constitution,  avail  the  plaintiffs.  While 
that  section  declares  that  in  all  other  cases 


where  a  general  law  caa  be  made  applicable 
no  special  law  can  be  enacted,'  yet  the  pro- 
viso of  section  12  of  the  same  section  declares 
that  nothing  contained  In  this  section  shall 
prohibit  the  General  Assembly  from  enacting 
special  provisions  in  general  laws.'  My  con- 
struction of  the  proviso  in  question  is  that 
it  is  a  special  provision  in  the  general  dis- 
pensary law,  and  is  not,  therefore,  in  con- 
travention of  that  section  of  the  Constitution 
invoked  by  the  plaintiffs.  Grocery  Co.  v. 
Burnett  61  S.  0.  205,  39  S.  E.  881,  68  L.  R. 
A.  687. 

"Furthermore,  section  11  of  article  8  of  the 
Constitution  confers  upon  the  General  As- 
sembly, "in  the  exercise  of  the  police  power,* 
the  right  to  'authorize  and  empower  state, 
county  and  municipal,  all  or  either,  under 
the  authority  and  in  the  name  of  the  state, 
to  buy  in  any  market  and  retail  within  the 
state,  liquors  and  beverages  in  such  packages 
and  quantities,  under  such  rules  and  regula- 
tions as  it  deems  expedient.  ♦  •  ••  This 
section  is  very  comprehensive,  and,  it  seems, 
confers  such  power  upon  the  General  Assem- 
bly of  the  state,  in  relation  to  the  subject- 
matter  of  the  section,  as  is  limited  by  the 
disposition  of  that  legislative  •  body  to  deter- 
mine what  legislation  is  expedient  for  the 
purchase  and  sale  of  'alcoholic  liquors  and 
beverages  within  the  state.'  It  is  independ- 
ent of,  and  is  not  to  be  controlled  by,  any 
other  section  of  the  Constitution.  I  there- 
fore hold,  and  so  adjudge,  that  'section  T 
of  the  act  of  1896  is  constitutional,  and  that 
the  amendatory  act  of  1902  is  a  valid  'exer- 
cise of  the  police  power*  by  the  General  As- 
sembly, as  authorized  by  section  11  of  article 
8  of  the  Constitution." 

From  the  circuit  decree  the  defendants  ap- 
peal. 

II.  X.  Gunter,  Atty.  Gen.,  for  appellants. 
W.  L.  Bass  and  8.  W.  G.  Shipp,  for  respond- 
eut& 

WOODS,  J.  The  defendants,  constituting 
the  board  of  control  of  Williamsburg  county 
under  the  dispensary  law,  had  printed  in  the 
County  Record,  a  newspaper  published  lit 
Kingstree,  the  following  notice: 

**A11  voters  in  Lee  Township,  county  of 
Williamsburg,  State  of  South  Carolina,  are 
hereby  notified  that  application  has  been 
made  to  the  county  board  of  control  of  said 
county  of  Williamsburg  for  the  location  of  a 
dispensary  at  Scranton,  in  Lee  Township, 
and  one  at  Lake  City,  in  Lee  Township,  both 
in  the  county  of  Williamsburg,  State  of  South 
Carolina,  and  that  petitions  for  and  against 
the  location  of  said  dispensaries  will  be  re- 
ceived by  the  undersigned,  county  board  of 
control,  for  twenty  days  from  date  hereof. 

•'[Signed]      R.  A.  Murphy,  Chairman, 
••S.  M.  McClary, 
•-P.  G.  Gourdin, 

••County  Board  of  ControL* 
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This  notice  was  ^ven  under  section  568  of 
Criminal  Code  (section  7  of  dispensary  law 
of  1896;  22  St  at  Large,  p.  128),  which,  for  a 
proper  understanding  of  this  discussion,  it 
is  necessary  to  set  out  in  fuli  After  amend- 
ment by  the  act  of  February,  1902,  this  sec- 
tion reads  as  follows: 

"There  may  be  one  or  more  county  dis- 
pensers appointed  for  each  coimty,  the  place 
of  business  of  each  of  whom  shall  be  desig- 
nated by  the  county  board,  but  the  state 
board  of  directors  must  give  consent  before 
more  than  one  dispenser  can  be  appointed  in 
any  county;  and  when  the  county  board  des- 
ignates a  locality  for  a  dispensary,  twenty 
days'  public  notice  of  which  shall  be  given, 
it  shall  be  competent  for  a  majority  of  the 
voters  of  the  township  in  which  such  dis- 
pensary is  to  be  located  to  prevent  its  loca- 
tion in  such  township  by  signing  a  petition 
or  petitions,  addressed  to  the  county  board, 
requesting  that  no  dispensary  be  establish- 
ed in  that  township.  The  county  board  may 
in  its  discretion  locate  a  dispensary  else- 
where than  in  an  incorporated  town  in  the 
counties  of  Beaufort  and  Horry,  and  no  oth- 
ers, except  such  as  are  authorized  by  special 
act  of  the  General  Assembly:  provided,  how- 
ever, that  any  county,  town  or  city  wherein 
the  sale  of  alcoholic  liquors  was  prohibited 
by  law  prior  to  July  1, 1893,  may  secure  the 
establishment  of  a  dispensary  within  its  bor- 
ders in  the  following  manner:  Upon  petition 
signed  by  one-fourth  of  the  qualified  voters 
of  such  county,  town  or  city  wishing  a  dis- 
pensary therein  being  filed  with  the  county 
supervisor  or  tovm  or  city  council,  respective- 
ly, they  shall  order  an  election  submitting 
the  question  of  dispensary  or  no  dispensary 
to  the  qualified  voters  of  such  county,  town 
or  dty,  which  election  shall  be  conducted  as 
other  special  elections;  and  if  a  majority  of 
the  ballots  cast  be  found  and  declared  to  be 
for  a  dispensary,  then  a  dispensary  may  be 
established  in  said  county,  town  or  city: 
provided,  that  dispensaries  may  be  estab- 
lished in  the  counties  of  Williamsburg,  Pick- 
ens and  Marion,  and  at  Seneca  and  other 
towns  now  incorporated  in  Oconee  county, 
without  such  election,  on  compliance  with  the 
other  requirements  of  this  chapter:  provid- 
ed, that  nothing  in  this  chapter  contained 
shall  be  so  construed  as  to  prohibit  persons 
resident  in  counties  which  shall  elect  to  have 
no  dispensary  from  procuring  liquors  from 
dispensaries  in  other  counties,  or  county 
dispensers  from  shipping  same  to  their  places 
of  residence  under  proper  labels  or  certifi- 
cates: provided,  further,  that  nothing  in  this 
chapter  shall  be  construed  to  repeal  an  act 
entitled  'An  act  to  allow  the  opening  of  dis- 
pensaries in  Pickens  and  Oconee  counties,' 
approved  December  18th,  1894."  23  St  at 
Large,  p.  1105. 

Upon  publication  of  this  notice  this  action 
was  instituted  by  the  plaintiffs,  residents  of 
the  town  of  Lake  City,  in  Lee  township,  to 


enJo,in  the  defendants  from  taking  any  fur- 
ther steps  to  establish  a  dispensary  in  Lee 
townehip.  The  complaint  rests,  first,  on  the 
allegation  that  the  section  above  quoted  is 
unconstitutional  in  so«  fftr  as  it  provides 
"that  dispensaries  may  be  established  in  the 
counties  of  Williamsburg,  Pickens  and  Mari- 
on, and  at  Seneca  and  other  towns  now  in- 
corporated in  Oconee  county,  without  such 
election,  on  compliance  with  the  other  re- 
quirements of  this  chapter,"  on  the  grounds 
that  the  immunities  and  privileges  of  the 
citizens  of  Williamsburg  and  the  counties 
mentioned  with  it  are  thereby  abridged;  and 
that  this  provision  denies  to  the  citizens  of 
the  counties  named  the  equal  protectlop  of 
the  laws  accorded  by  the  dispensary  law  to 
the  citizens  of  other  counties;  and  that  in- 
asmuch as  this  portion  of  the  section  is  not 
uniform  in  its  operation  throughout  the  state, 
it  is  special  legislation,  contravening  subdi- 
vision 11  of  section  34  of  article  3  of  the 
Constitution.  The  second  proposition  of  the 
complaint  is  that  "said  notice  was  fatally  de- 
fective, in  that  the  board  did  not  designate 
a  locality  in  said  Lee  township,  but  merely 
gave  notice  that  in  the  futiure  that  they 
might  make  such  designation,  but  whether 
they  would  or  not  was  left  uncertain;  and 
the  board  has  never  otherwise  designated  a 
locality  for  the  establishment  of  a  dispen- 
sary in  Lee  township,  and  given  twenty  days' 
public  notice  thereof;  that  the  said  notice 
was  also  defective  in  that  the  same  did  not 
specify,  as  required  by  law,  the  building, 
giving  street  and  number  or  location,  in 
which  the  dispensary  was  to  be  carried  on  at 
Lake  City,  in  said  township."  The  defend- 
ants demurred  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

His  honor  Judge  Dantzler  sustained  the 
constitutionality  of  the  provision  of  the  sec- 
tion of  the  dispensary  law  above  quoted  relat- 
ing to  Williamsburg  and  other  counties  in- 
cluded with  it  upon  reasoning  so  clear  and 
conclusive  that  we  shall  not  attempt  to 
strengthen  it  He  held,  however,  that  the 
notice  was  fatally  defective,  and  on  this 
ground  permanentiy  enjoined  the  defendants 
from  taking  further  proceedings  towards  es- 
tablishing a  dispensary  in  the  town  of  Lake 
City,  in  Lee  township.  In  this,  we  think, 
he  was  In  error.  i;he  portion  of  the  section 
now  under  consideration  provides:  "And 
when  the  county  board  designates  a  locali- 
ty for  a  dispensary,  twenty  days*  public  no- 
tice of  which  shall  be  given,  it  shall  be  com- 
petent for  a  majority  of  the  voters  of  the 
township  in  which  such  dispensary  is  to  be 
located  to  prevent  its  location  in  such  town- 
ship by  signing  a  petition  or  petitions,  ad- 
dressed to  the  county  board,  requesting  that 
no  dispensary  be  established  in  that  town- 
ship." The  word  "designate,"  as  here  used, 
certainly  does  not  mean  that  the  board  shall 
name  a  place  where  they  have  determined  to 
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establish  a  dispensary,  for  the  law  contem- 
plates no  conclusion,  or  even  intention,  upon 
the  part  of  the  board  until  the  majority  of 
the  voters  have  had  20  da^s  to  prevent  its  es- 
tablishment by  petition.  The  true  interpre- 
tation of  the  law  is  that  the  board  must  indi- 
cate by  public  notice  that  they  have  under 
consideration  the  establishment  of  a  dispen- 
sary at  a  designated  place,  so  tliat  the  voters 
of  the  townsliip  may  have  opportunity  to  pe- 
tition against  it  No  argument  is  necessary 
to  show  the  notice  now  under  consideration 
fully  met  this  requirement 

The  circuit  judge  further  held  that  the 
designation  of  locality  required  to  be  stated 
in  the  notice  meant  not  only  the  designation 
of  the  town,  but  the  place  in  the  town  where 
the  dispensary  was  to  be  placed.  Nothing 
short  of  the  clearest  expression  of  legislative 
intention  would  justify  this  view,  for  the 
board  of  control  in  that  case  might  have  to 
rent  or  purchase  property  for  a  dispensary 
before  giving  notice,  and  run  the  risk  of  hav- 
ing it  on  their  hands  in  consequence  of  an 
adverse  petition  by  a  majority  of  voters.  It 
will  be  observed  the  statute  provides  for  the 
designation  of  a  "locality"  within  the  limits 
of  a  township,  not  a  town.  A  particular 
town  is  a  locality  in  a  township,  while  a 
street  or  street  number  is  a  locality  in  a  town. 
That  the  General  Assembly  did  not  mean  to 
limit  the  meaning  of  the  word  "locality"  in 
this  section  to  a  particular  building  or  lot  is 
further  shown  by  the  fact  that,  when  such 
exactness  was  regarded  essential,  the  act  so 
provides  in  unmistakable  language.  In  sec- 
tion 564  of  Criminal  Code  it  is  enacted  con- 
cerning the  appointment  of  dispenser:  "The 
county  board  of  control  shall  authorize  him 
to  keep  and  sell  intoxicating  liquors  as  in  this 
chapter  provided,  and  every  appointment  so 
made  shall  specify  the  building,  giving  the 
street  and  number  or  location,  in  which  in- 
toxicating liquors  may  be  sold  by  virtue  of 
the  same."  Again,  we  find  this  act  provides 
In  section  565  of  Criminal  Code:  "The  coun- 
ty board  of  control  shall  designate  or  provide 
a-  suitable  place  in  which  to  sell  the  liquors." 
This  designation  of  the  place— that  is,  lot  or 
building— in  which  the  business  is  to  be  con- 
ducted requires  no  notice  to  the  public,  and 
the  act  manifestly  contemplates  it  shall  be 
provided  or  designated  after  the  board  of 
control  have  taken  the  preliminary  steps  by 
publication  of  notice,  etc.,  and  have  decided 
to  establish  a  dispensary  in  a  certain  locality. 
It  is  clear  that  the  law  coiltemplates  the 
board  of  control,  before  opening  a  dispensary 
within  the  limits  of  a. township,  shall  give 
public  notice  designating  the  locality  by  men- 
tioning the  town,  village,  or  other  definite 
neighborhood  where  they  contemplate  estab- 
lishing it  The  majority  of  the  voters  of  the 
township  may  keep  it  out  of  the  township 
by  petition.  If  the  requisite  petition  is  not 
presented,  the  board  of  control  without  public 


notice  designates  the  exact  place  ih  the  town, 
village,  or  neighborhood  which  it  regards  suit- 
able for  the  dispensary.  We  think  the  notice 
here  under  consideration  substantially  com- 
plied with  all  the  requirements  of  the  statute. 

The  plaintiffs'  first  and  third  exceptions 
and  both  of  defendants'  exceptions  have  been 
disposed  of  in  the  foregoing  discussion. 

The  plaintiffs  allege  in  the  tenth  paragraph 
of  the  complaint:  "That  it  is  unreasonable 
and  unjust  for  the  said  board  to  attempt  to 
locate  a  dispensary  at  Lake  City,  in  said 
township,  when  a  majority  of  the  voters  of 
the  said  town  and  township  have  indicated 
their  objections  thereto,  as  above  set  forth; 
and  plaintiffs  aver  that  said  dispensary  ought  > 
not  to  be  located  in  said  town  and  township 
until  a  reasonable  time  has  elapsed,  to  wit, 
one  year,  from  the  time  of  such  protest;  and 
plaintiffs  allege  that  they  and  other  citissens 
ought  to  be  protected  from  the  great  vexa- 
tion, annoyance,  and  expense  put  upon  them 
by  the  frequent  attempts  of  the  board  to  lo- 
cate a  dispensary  at  Lake  City,  in  said  town- 
ship.*' In  their  second  exception  the  plain- 
tiffs submit  these  allegations  are  admitted 
by  the  demurrer,  and  are  sufficient  to  sustain 
the  injunction.  It  further  appears  from  the 
complaint  that  an  election  was  held  in  the 
town  of  I^ke  City  on  September  7,  1901,  on 
the  question  of  dispensary  or  no  dispensary, 
and  resulted  adversely  to  the  dispensary.  On 
October  12,  1901,  another  election  wa&  held 
on  the  same  question,  and  the  town  council 
passed  a  resolution  '*that  the  election  be 
considered  in  favor  of  the  dispensary  by  a 
majority  of  one,  vote  standing  30  for  and  29 
against."  The  complaint  alleges  that  this 
election  should  have  been  declared  against 
the  establishment  of  a  dispensary.  Even  tC 
the  October  election  was  a  nullity,  or  if  the 
result  should  have  been  declared  against  the 
dispensary,  tliis  could  not  avail  the  plaintiffs, 
because,  as  we  have  already  seen,  the  county 
board  of  control  have  the  power  to  establish 
a  dispensary  in  this  instance  without  an  elec- 
tion. The  allegation  of  the  complaint  that 
after  these  recent  elections  it  is  unreasonable 
and  unjust  for  the  board  to  locate  a  dispens- 
ary at  Lake  City  is  a  mere  conclusion,  and, 
if  true,  furnishes  no  ground  for  the  court  to 
attempt  to  limit  the  power  conferred  by  law 
on  the  county  board  of  control. 

The  Judgment  of, this  court  is  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  complaint  dismissed. 

On  motion  of  defendants,  remittitur  held 
up  for  time  to  prepare  writ  of  error  to  Unit- 
ed States  Supreme  Court  and  November  20th 
Mr.  Justice  WOODS  ordered  that,  on  motion 
of  George  Galletly,  Esq.,  attorney  for  the  re- 
spondents, the  order  heretofore  granted  In 
the  cause,  staying  the  remittitur  from  this 
court  to  the  circuit  court  of  Williamsburg 
county,  is  hereby  revoked. 
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CHAMBERS  t.  BOOKMAN  et  aL 

(Supreme  Court  of  South  Carolisa.     July  15, 

1903.) 

BSTOPPEL  IN  PAIS— TITLE  TO  LAND— DEFECT- 
IVB  FOREJCLOSURE-RIOHTS  OF  MORTGAGOR. 

1.  Evidence  held  to  show  such  positive  acts  on 
the  part  of  the  true  owner  of  the  land,  indu- 
cing an  innocent  party  to  purchase  it  as  if  the 
title  were  in  another,  as  to  estop  the  true  own- 
er from  settin^r  up  title  in  himself,  though  no 
fraud  was  actually  intended,  and  though  he 
was  ignorant  of  his  title. 

2.  Where  a  mortgage  was  defectively  fore- 
closed,  the  mortgagor  can  recover  possession 
only  by  payment  of  the  amount  due  on  the 
mortgage  debt. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;   Aldrlch,  Judge. 

Action  by  Mary  A.  Chambers  against  A.  G. 
Bookman,  Mary  A.  Bookman,  Osmund  W. 
Buchanan,  D.  R.  Flenniken,  Sarah  A.  Da- 
Yis,  J.  E.  McDonald,  Chas.  A.  Douglass, 
Obear  &  Douglass,  David  V.  Walker,  and 
Mrs.  M.  M.  Flenniken.  From  decree  for  de- 
fendants, plaintiff  appeals.     Reversed. 

Wm.  H.  Lyies,  for  appellant  Halcott  P. 
Green,  for  respondents  Bookman,  McDon- 
ald, Douglass,  and  Obear  &  Douglass.  Jas. 
W.  Hannahan,  for  respondent  Walker..  Robt. 
W.  Shand,  for  respondent  Davis. 

Statement  of  Facts. 

GARY,  A.  J.  The  issue  Involved  and  the 
facts  Of  the  case  are  thus  set  out  in  the  re- 
port of  the  master: 

"The  object  of  the  action  was  to  have  an 
adjudication  of  the  title  to  a  certain  tract  of 
land  situate  in  Fairfield  county,  alleged  by 
the  plaintiff  to  have  been  owned  by  the  de- 
fendant Mrs.  Mary  A.  Bookman,  and  by  her 
mortgaged  to  Mrs.  Mary  A.  Holmes,  by 
whom  the  mortgage  was  subsequently,  as- 
signed to  the  plaintiff,  which  mortgage  was 
foreclosed  in  an  action  in  the  court  of  com- 
mon pleas  for  Fairfield  county,  wherein  the 
plaintiff  in  this  action  was  plaintiff,  and  the 
defendants  Mary  A.  Bookman  and  others 
were  defendants.  It  proceeded  to  the  point 
of  a  decree  in  favor  of  the  plaintiff  for  the 
foreclosure  of  the  mortgage  and  for  a  sale  of 
the  premises  by  the  sheriff  for  Fairfield  coun- 
ty, after  the  decree  of  the  circuit  court  had 
been  affirmed  on  appeal  to  the  Supreme 
Court,  at  which  sale  the  property  was  bid  off 
by  Henry  N.  Obear,  Esq.,  attorney  for  one 
Weston  0.  Bookman.  But  his  bid  was  sub- 
sequently transferred  to  the  plaintiff,  and 
she  was  about  to  comply  with  the  bid  when 
an  agreement  was  entered  into  between  her 
and  the  defendant  Mrs.  M.  A.  Bookman  for 
the  conveyance  of  an  interest  in  a  certain 
part  of  the  mortgaged  premises  to  the  said 
Mrs.  M.  A.  Bookman.  This  agreement  will 
be  referred  to  later  in  this  report  About 
this  time  It  was  discovered  that  the  defend- 
ant A.  G.  Bookman  claimed  title  to  the  said 
premises  superior  to  the  title  of  the  defend- 
ant M.  A.  Bookman,  and  that  the  other  de- 


fendants to  this  cause  claimed  liens  and  in- 
cumbrances upon  said  property  operative 
through  the  said  A.  G.  Bookman.  The  ques- 
tions before  me  were  as  to  the  superiority  of 
title,  and  they  have  been  fully  considered. 
I  find  the  following  facts: 

"For  some  years  prior  to  1867,  and  up  to 
the  4th  day  of  January,  1809,  one  Jacob 
Bookman,  of  Fairfield  district,  now  county, 
was  seised  in  fee  and  possession  of  a  tract  of 
land  situate  in  said  district,  containing  some 
1,200  or  1,500  acres,  which  embraced  the 
tract  of  land  in  question  described  in  the 
complaint  in  this  action.  In  1SG7,  Adam  F. 
Du  Bard  duly  recovered  a  Judgment  against 
said  Jacob  Bookman  for  a  large  sum,  and  it 
was  duly  entered  In  the  office  of  the  clerk  of 
the  court  of  common  pleas  for  said  district, 
now  county,  and  state,  and  a  writ  of  fi.  fa. 
was  duly  issued  to  the  sheriff  of  that  county. 
By  virtue  of  the  fi.  fa.  so  issued,  L.  W.  Du 
Val,  E}sq.,  sheriff,  Fairfield  district,  now  coun- 
ty, levied  upon  the  tract  of  land  in  question, 
and  a  homestead  being  claimed  by  Jacob 
Bookman,  it  was  set  off  to  him,  comprising 
the  residence  and  40  acres  of  land  carved 
out  of  the  tract  levied  upon.  The  balance  of 
the  tract  was  sold,  and  purchased  by  one 
S.  W.  Bookbart,  who  received  a  deed  there- 
for, duly  executed  and  delivered  by  said 
sheriff,  bearing  date  the  4th.  day  of  January, 
1869,  which  was  duly  recorded  in  the  office 
of  the  register  of  mesne  conveyances  for 
Fairfield  county.  Thereafter  the  said  S.  W. 
Bookbart  reconveyed.  the  said  tract  of  land 
to  Jacob  Bookman,  by  deed  dated  the  29th 
day  of  January,  1869,  and  duly  recorded  in 
the  office  of  the  register  of  mesne  conveyan- 
ces for  said  county  and  state.  This  deed,  in 
consideration  of  $4,100,  conveyed  the  said 
premises  to  the  said  Jacob  Bookman  in  trust 
for  the  benefit  of  his  children,  upon  terms 
specified  in  the  deed,  but  I  find  that  the  trust 
originated  in  that  transaction  and  was  cre- 
ated by  the  said  Samuel  W.  Bookbart  at  the 
instance  and  request  of  Jacob  Bookman,  said 
Samuel  W.  Bookhart  intending  to  receive  the 
full  purchase  price  of  said  premises,  and  that 
the  same  should  be  secured  by  the  mortgage 
hereinafter  mentioned.  On  the  same  day,  to 
wit,'  the  29th  day  of  January,  1869,  in  con- 
sideration of  said  conveyance,  to  secure  the 
entire  purchase  price  thereof,  said  Jacob 
Bookman  executed  his  bond  to  the  said  Sam- 
uel W.  Bookhart,  conditioned  for  the  pay- 
ment of  $4,100,  on  or  before  the  1st  day  of 
January,  1870,  with  interest  at  the  rate  of 
10  per  cent  per  annum,  payable  annually, 
and  compounded  if  not  paid,  and  on  the  same 
day  duly  executed  and  delivered  his  deed  of 
mortgage,  whereby  he  undertook  to  mortgage 
the  premises  in  question  to  secure  said  bond 
of  $4,100.  Subsequently,  nothing  having 
been  paid  upon  the  said  bond,  it  was  assign- 
ed by  said  S.  W.  Bookhart  to  one  Starnes, 
and  the  defendant  A.  G.  Bookman,  who  was 
then,  and  still  Is,  the  husband  of  the  defend- 
ant M.  A.  Bookman,  and  was  living  upon  said 
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premises,  agreed  with  Dr.  Bookhart  to  as- 
sume tbe  said  debt,  and,  to  satisfy  the  said 
Starnes,  arranged  to  execute  his  note,  In- 
dorsed by  his  wife,  the  defendant  M.  A.  Book- 
man, and  by  Mrs.  M.  A.  Holmes,  who  was 
then  an  aged  lady,  residing  at  Columbia,  S. 
a,  the  aunt  of  his  wlfe^  Mary  A.  Bookman, 
and  the  mother  of  the  plaintiff,  Mary  A. 
Chambers.  This  note  was  payable  to  the  or- 
d^  of  Dr.  S.  W.  Bookhart,  and.  In  consid- 
eration thereof,  the  bond  and  mortgage  of 
Jacob  Bookman,  trustee,  were  turned  over 
and  delivered  to  the  said  A.  G.  Bookman, 
who,  by  the  arrangement,  caused  the  same 
to  be  assigned  to  Mrs.  M.  A.  Holmes  by  an 
Instrument  dated  the  14th  day  of  September, 
1877,  to  Indemnify  her  from  loss  on  her  In- 
dorsement of  said  note.  This  arrangement 
was  negotiated  by  the  defendant  A.  G.  Book- 
man, himself,  with  the  purpose  In  view  of 
accomplishing  a  sale  of  said  premises  so  that 
they  could  be  purchased  In  the  name  of  his 
wife,  Mrs.  M.  A.  Bookman. 

'^Subsequently,  at  the  Instance  and  request 
of  the  defendant  A.  G.  Bookman,  Mrs.  M.  A. 
Holmes,  the  legal  holder  of  said  bond  and 
mortgage,  caused  the  tract  of  land  to  be  ad- 
vertised, under  the  powers  contained  therein, 
for  21  days  In  the  Wlnnsboro  News  and  Her- 
ald, and  to  be  offered  for  sale  before  the  court- 
house door  for  said  county  and  state,  at  which 
sale  the  defendant  Mary  A.  Bookman  became 
the  purchaser  at  the  price  of  $3,800.  The  evi- 
dence seems  to  show  that  this  purchase  price 
had  been  paid  either  at  the  time  or  subse- 
quently. The  whole  transaction,  however, 
was  conducted  with  the  full  knowledge  and 
approval  of  the  defendant  A.  Q.  Bookman. 

*'It  is  now  claimed  that  Mra  Holmes  was 
never  compelled  to  pay  anything  on  account  of 
her  liability  on  the  note  to  Starnes,  and  evi- 
dence was  Introduced  before  me  to  show  that 
the  note  was  not  protested  at  maturity,  and, 
therefore,  that  Starnes  could  not  hold  Mrs. 
Holmes  responsible.  As  before  stated,  the 
note  was  made  by  A.  G.  Bookman,  payable  to 
the  order  of  Dr.  S.  W.  Bookhart,  aqd  was  in- 
dorsed by  Mrs.  M.  A.  Bookman  and  Mrs.  M. 
A.  Holmes,  who  thereby  Intended  to  become 
responsible  to  Dr.  Bookhart  for  its  payment 
They  thus,  under  the  law  of  this  state,  be^ 
came  Joint  makers  with  A.  G.  Bookman,  and 
were  not  entitled  to  notice  of  protest  MrsT 
Holmes  has  been  dead  for  a  good  many  years, 
and  no  evidence  was  offered  directly  to  the 
point  that  the  note  had  not  been  paid  by  her. 
At  any  rate,  the  relations  which  are  shown  to 
have  existed  between  Mrs.  Holmes  and  the  de- 
fendant Mary  A.  Bookman  and  her  husband, 
A.  G.  Bookman,  were  such  as  to  satisfy  me 
that  although  she  may  have  held  (xily  the 
legal  title  to  the  mortgage  as  indemnity,  she 
has  received  no  payment  except  what  was  due 
to  her,  and  none  that  did  not  meet  with  the 
full  approval  of  both  of  the  defendants  M.  A. 
Bookman  and  A.  G.  Bookman^  It  Is' seen  that 
she  repeatedly  indorsed  notes  for  both  of  the 
defendants,  and  united  with  tl^em  In  guaranty- 


ing their  contracts  for  supplies  for  the  running 
of  their  plantation.  Mrs.  M.  A.  Hohnes  exe- 
cuted to  Mrs.  M.  A.  Bookman  a  deed  for  the 
premises  in  question,  bearing  date  the  4th  day 
of  February,  1878,  whereby  she  recited  the 
execution  of  the  mortgage  by  Jacob  Bookman, 
as  trustee,  to  Samuel  W.  Bookhart  and  the 
advertisement  and  sale  under  the  powers  con- 
tained in  the  mortgage,  and  that  Mrs.  M.  A. 
Bookman  had  become  the  purchaser  thereof 
at  the  price  of  $3,800,  and  undertook  to  con- 
vey the  premises  to  her,  but  executed  the  said 
deed  in  her  name  only.  Mrs.  M.  A.  Bookman 
at  once  took  possession  of  said  premises,  and 
her  husband,  A.  G.  Bookman,  commenced  to 
cultivate  the  same,  claiming  that  he  was  cul- 
tivating the  same  as  her  property.  Jacob 
Bookman,  the  trustee,  continued  to  live  on  the 
premises  with  the  family  of  A.  G.  Bookman, 
and  does  not  seem  to  ha^e  questioned  the  title 
of  the  defendant  M.  A.  Bookman,  at  any  time. 
Indeed,  he  seems  to  have  acquiesced  In  tne 
arrangement  whereby  the  title  of  the  property 
was  to  be  transferred  to  Mrs.  Bookman.  He 
died  in  the  fall  of  1883.  Mrs.  Holmes,  who 
seems  to  have  Intrusted  the  mauagement  of 
the  entire  scheme  to  the  defendant  Al  G. 
Bookman,  seems  to  have  been  convinced  that 
he  had  been  successful  In  transferring  the  title 
to  her  niece,  Mrs.  M.  A.  Bookman,  for  we  see 
that  in  1882  she  Indorsed  two  notes  made  by 
A.  G.  Bookman  and  indorsed  by  Mrs.  M.  A. 
Bookman,  the  payment  of  which  was  secured 
by  a  mortgage  made  by  Mrs.  M.  A.  Bookman 
to  her  on  the  property  in  question  for  $1,900. 
These  notes  were  afterwards  paid  by  her,  and 
represented  the-  debt  which  was  adjudged  to 
be  the  second  lien  upon  the  property  In  ques- 
tion in  the  case  of  Mary  A.  Chambers  v.  Mary 
A.  Bookman  and  others.  In  1884,  A.  G.  Book- 
man applied  to  Mrs.  Holmes  for  a  loan  of 
$2,500  on  the  bond  of  his  wife,  Mrs.  M.  A. 
Bookman,  secured  by  a  mortgage  of  the  prem- 
ises in  question.  Mr&  Holmes  referred  him 
to  Mr.  Edward  R.  Arthur,  who  was  her  at- 
torney in  fact,  and  Mr.  Arthur  required  that 
he  should  furnish  a  certificate  from  Mr.  Buch- 
anan, of  the  Wlnnsboro  bar,  as  to  the  suffi- 
ciency of  the  title  and  Its  freedom  from  in- 
cumbrances. This  was  furnished  in  the  shape 
of  a  letter  addressed  by  Mr.  Buchanan,  dated 
January  5,  1884,  to  Mr.  A.  G.  Bookman,  and 
was  delivered  by  Mr.  Bookman  to  Mr.  Arthur. 
Mr.  Bookman  also  made  representations  that 
the  title  of  his  wife,  Mrs.  Mary  A.  Bookman, 
to  the  property  in  question,  was  good  and  free 
from  incumbrances.  Upon  the  strength  of 
these  representations,  Mr.  Arthur,  acting  as 
attorney  for  Mrs.  Holmes,  made  the  loan,  and 
paid  off,  at  the  dlrectl(m  of  Mr.  Bookman,  a 
note  made  by  A.  G.  Bookman,  Indorsed  by 
Mrs.  M.  A.  Bookman  and  Mrs.  M.  A.  Holmes, 
to  Jones,  Davis  &  Bouknlght  and  remitted  the 
entire  balance  of  the  proceeds  ($1,650)  by  a 
check  payable  to  the  order  of  A.  G.  Bookman, 
attorney  for  M.  A.  Bookman,  and  that  amount 
was  received  by  said  A.  G.  Bookman  and  used 
entirely  for  his  own  purposes.     Ko  install- 
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ment,  either  of  interest  or  principal,  having 
been  paid  upon  the  bond  in  question,  the  ac- 
tion above  referred  to,  of  Mary  A.  Chambers 
T.  Mary  A.  Bookman  and  others,  was  com- 
menced, and  was  defended  by  her  upon  the 
ground  that,  being  a  married  woman,  the  mon- 
ey had  been  borrowed  for  the  use  of  her  hus- 
band, A.  Q.  Bookman,  and  said  defendant  A. 
6.  Bookman  actively  prosecuted  said  defense, 
testifying  on  his  wife's  behalf  that  every  dol- 
lar of  the  proceeds  of  the  money  had  gone  to 
his  own  l)enefit  and  not  to  hers.  Notwith- 
standing this  defense,  the  circuit  court  decreed 
in  fkvor  of  the  mortgage,  from  which  decree 
an  appeal  was  taken  to  the  Supreme  Court, 
where  it  was  affirmed.  In  said  cause,  Mr. 
Buchanan  appeared  as  the  attorney  for  Mrs. 
M.  A.  Bookman,  defendant,  and  Mr.  Obear  ap- 
peared as  attorney  for  one  of  the  defendants 
to  said  cause.  At  the  sale  under  such  decree, 
Mr.  Obear  bid  in  the  property  as  attorney.  It 
was  afterwards  learned  that  in  making  such 
bid  he  acted  as  attorney  for  Weston  0.  Book- 
man. After  the  decree  of  the  Supreme  Court 
afSrming  the  decree  of  the  circuit  court  in 
said  cause,  some  time  prior  to  May,  1889,  the 
defendant  A.  Q.  Bookman  learned,  through  a 
oommunication  trcm  Mr.  Buchanan,  that  there 
was  some  defect  in  the  proceedings  for  the 
sale  under  the  Jacob  Bookman  mortgage,  and 
that  the  title  to  the  premises  in  question  was 
probably  in  himself  and  his  broth^s  and  sis- 
ters, as  children  of  Jacob  Bookman.  He  there- 
upoo  procured  from  all  of  his  brothers  and  sis- 
ters a  deed  of  conveyance  for  their  interests 
in  said  premises,  and  he  now  sets  up  that  title 
as  against  the  claim  of  the  plaintiff  that  the 
title  is  in  the  defend^t  Mrs.  M.  A.  Bookman. 

'^t  is  contended  by  the  plaintiff  that  the 
execution  of  the  bond  and  mortgage  by  Jacob 
Bookman,  being  a  part  of  the  transaction 
whereby  the  trust  itself  was  created,  and  be- 
ing the  consideration  for  the  deed  creating  the 
trust,  was  binding  upon  the  trust  estate,  and 
I  concur  in  their  view  up<m  this  point  It  is 
further  contended  that,  although  the  deed 
whereby  Mrs.  Holmes  undertook  to  convey 
the  premises  in  question  was  defectively  exe- 
cuted, so  as  not  to  operate  cs  a  deed  of  con- 
veyance, Mrs.  M.  A.  Bookman  having  entered 
into  possession  upon  the  sale  and  having  paid 
the  purchase  money;  that  she  has  a  good  equi- 
table title  as  purchaser  in  possession,  having 
paid  tlie  purchase  money,  and  also  that  her 
title,  by  possession  and  the  statute  of  limita- 
tions, has  ripened  into  a  perfect  title.  I  am 
inclined  to  think  that  she  is  correct  in  both 
these  views,  but  I  do  not  rest  my  Judgment 
upon  either  of  them.  She  further  contends 
tliat  even  if  not  correct  in  either  of  these 
views,  the  defendant  A.  G.  Bookman,  and 
all  of  the  other  defendants  who  claim  as 
privies  with  him,  are  estopped  by  his  active 
j;>articipation  in  the  negotiation  of  the  loans  in 
question,  and  by  his  representation  that  the 
title  of  the  property  was  in  Mrs.  M.  A.  Book- 
man, from  now  averring  to  the  contrary. 

*1  find  as  facts  that  the  connection  of  Mrs. 


Holmes  with  this  matter,  and  every  step  tak- 
en by  her  towards  the  consummation  of  the 
arrangement,  was  with  the  full  knowledge 
and  at  the  solicitation  of  the  defendant  A.  6. 
Bookman,  and  that,  if  the  defendant  Mrs.  M. 
A«  Booknum  did  not  acquire  a  good  title  to 
the  premises  by  the  purchase  in  question,  it 
was  because  of  the  failure  to  accomplish 
what  the  defendant  A.  Q.  Bookman  repre- 
sented would  be  accomplished  by  such  pro- 
ceedings; and  that  when  the  defendant  A.  G. 
Bookman  applied  to  Mrs.  Holmes  and  her  at- 
torney in  fact,  Mr.  Arthur,  for  the  loan  above 
referred  to,  they  had  the  right  to  rely  upon 
the  representations,  then  and  previously 
made,  that  the  title  to  the  property  in  ques- 
tion was  in  Mrs.  M.  A.  Bookman,  and  that 
the  said  A.  G.  Bookman,  having  then  and 
previously  actively  represented  the  title  so 
to  be  in  Mrs.  M.  A.  Bookman,  and  having 
made  use  of  the  funds  so  borrowed  for  his 
own  purposes,  it  would  be  the  grossest  fraud 
upon  the  holder  of  the  mortgage  for  him  now 
to  be  allowed  to  aver  tliat  the  title  was  not 
in  Mrs.  Bookman.  Mr.  Arthur,  who  acted 
for  Mrs.  Holmes  as  her  attorney  in  fact,  is 
certainly  not  shown  to  have  known  or  had 
any  reason  to  suspect  any  defects  in  the  ti- 
tle. It  is  urged  that  Mrs.  Holmes,  having 
been  the  assignee  of  the  mortgage,  and  hav- 
ing allowed  the  sale  to  be  transacted  in  her 
name,  is  bound  to  know  of  the  defects  in  the 
title  of  Mrs.  Bookman.  In  this  I  do  not  con- 
cur, as  she  received  the  papers  only  from  A. 
G.  Bookman,  and  seems  to  have  known  only 
what  he  represented  to  her.  The  sale  seems 
to  have  been  transacted  with  his  full  knowl- 
edge and  consent,  and  I  have  reached  the 
conclusion  that  even  then  she  had  full  reli- 
ance upon  his  representations  and  his  faith- 
fully performing  acts  necessary  to  carry  out 
the  scheme  which  had  been  formed  for  tlie 
transfer  of  the  title  to  Mrs.  M.  A.  Bookman. 
If  the  money  due  to  Mr.  Stames  on  his  note 
was  never  paid,  it  was  because  the  defend- 
ant A.  G.  Bookman  desired  and  requested 
that  it  should  not  be  paid.  I  therefore  am 
of  opinion  that  every  principle  of  equity  now 
estops  him  from  setting  up  his  title  to  the 
premises  in  question. 

"The  other  defendants,  except  Mrs.  M.  A. 
Bookman,  all  claim  through  mortgages  exe- 
cuted by  him  subsequent  to  the  mortgage  to 
Mrs.  M.  A.  Chambers,  and  therefore  are  priv- 
ies with  him  and  bound  by  this  estoppel,  un- 
less they  can  put  themselves  in  position  of 
purchasers  for  value  without  notice  of  the 
equity.  None  of  them  have  undertaken  to 
prove  the  considerations  of  their  mortgages, 
or  that  they  did  not  have  full  notice  of  the 
daim  of  Mrs.  Bookman  and  Mrs.  Chambers, 
except  the  defendant  Mrs.  Davis,  who  took 
her  mortgage  from  the  defendant  David  R. 
Flenniken.  Counsel  for  Mrs.  Davis  admits 
that,  being  the  assignee  of  the  bond  and  mort- 
gage, which  are  sealed  Instruments,  Mrs.  Da- 
vis cannot  occupy  a  higher  position  than  the 
defendant  David  B.  Flenniken,  but  that  Da- 
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vid  R.  Flenniken  was  in  the  position  of  a 
purchaser  for  value  wltliout  notice,  having 
taken  the  bond  and  mortgage  in  considera- 
tion of  some  other  mortgage  surrendered  by 
Flenniken  to  Bookman,  and  said  Flenniken 
had  no  notice.  I  find  from  the  evidence  that 
it  is  very  uncertain  as  to  what  paper,  if  any, 
was  surrendered  by  Flenniken  at  the  time  of 
the  execution  of  the  new  mortgage,  and  I  fur- 
ther find  that  at  the  time  thereof  said  Flen- 
niken was  in  such  a  position  as  to  have  been 
bound  by  knowledge  of  the  claim  of  Mrs. 
Bookman.  He  had  testified  in  the  cause  on 
the  trial  of  the  cause  above  referred  to.  He 
had,  in  1888,  taken  from  Mrs.  Mary  A.  Cald- 
well, his  mother-in-law,  an  assignment  of  her 
claim,  which  had  been  adjudged  to  be  the 
first  lien  upon  the  premises  in  the  name  of 
Mrs.  M.  A.  Bookman,  and  he  was  the  actual 
holder  of  that  claim  at  the  time  of  the  tak- 
ing of  the  mortgage  in  question.  That  claim 
was  subsequently  paid  to  him  by  Mrs.  M.  A. 
Chambers,  the  plaintiff  in  this  action,  who 
took  from  him  the  assignment  which  he  then 
and  previously  had  held  from  Mrs.  M.  A. 
Caldwell.  I  therefore  conclude  that  none  of 
the  defendants  can  avail  themselves  of  the 
plea  of  purchasers  for  value  without  notice. 

"The  defendant  Mrs.  M.  A.  Flenniken  sets 
up  a  mortgage  executed  to  her  by  A.  O.  Book- 
man, trustee,  upon  the  premises  in  question, 
in  consideration  of  her  conveyance  of  the 
premises  to  the  said  A.  G.  Bookman,  trustee. 
She  bases  her  right  to  so  convey  upon  a  tax 
title  made  by  the  sheriff  of  Fairfield  county 
to  her  hi  1895,  at  a  sale  of  the  property  for 
delinquent  taxes  levied  against  the  same  as 
the  property  of  the  defendant  Mrs.  Mary  A. 
Bookman.  She  produced  in  evidence  a  tax 
deed,  signed  by  the  sheriff,  purporting  to  con- 
vey a  tract  of  300  acres  to  her.  With  refer- 
ence to  this  claim,  I  find  the  following  facts: 

"That  a  tract  of  300  acres  of  land  was  as- 
sessed for  taxation  in  the  year  commencing 
the  1st  of  November,  1893,  in  School  District 
18,  Fairfield  cbunty,  in  the  name  of  the  de- 
fendant Mrs.  M.  A.  Bookman,  and  further 
find  that  this  was  intended  to  be  the  tract  of 
land  which  is  a  part  of  the  larger  tract  in 
question,  as  above  stated.  I  find  that  the 
taxes  were  not  paid  by  Mrs.  M.  A.  Bookman, 
and  that  they  became  delinquent  upon  the 
books  of  the  treasurer  for  Fairfield  county. 
I  find  that  the  treasurer  for  Fairfield  county 
Issued  to  the  sheriff  for  Fairfield  county  an 
original  execution  against  the  property  of 
the  defaulting  taxpayer,  but  that  he  did  not 
issue  the  same  in  duplicate,  as  the  duplicate 
execution  was  produced  before  me  still  in  the 
book  of  original  executions.  It  was  not  filled 
out,  and  it  is  clear  that  it  was  never  issued. 
I  further  find  that  the  sheriff  did  not  enter 
upon  the  premises  In  question  and  take  ex- 
clusive possession  thereof  before  the  pretend- 
ed sale  thereof.  I  further  find  that  the  ad- 
vertisement of  the  land  was  not  such  as  was 
calculated  to  Inform  any  one  that  the  land 
in  question  bo  to  be  sold  was  the  property 


which  was  undertaken  to  be  conveyed.  The 
advertisement,  dated  July  15,  1895,  stated 
that  the  tract  of  land  contained  390  acres, 
and  that  It  was  sold  as  the  property  of  Mrs. 
M.  A.  Bookman  for  taxes  for  the  year  com- 
mencing November  1, 1895.  There  was  not  a 
single  element  of  correct  description  except 
the  statement  that  the  property  was  situate 
in  School  District  18  of  Fairfield  county.  No 
effort  was  made  to  state  the  boundaries. 
This  sale  occurred  on  the  5th  day  of  August, 
1895,  but  the  money  was  not  paid  until  the 
9th  of  September,  1895,  when  the  sheriff  de- 
livered the  deed,  which  was  produced  and 
offered  in  evidence  under  the  objection  of  the 
plaintiiTs  counsel,  who  afterwards  moved  to 
strike  out  the  same  because  it  was  not  a 
complete  deed.  The  sheriff  did  not  attach  to 
it  a  duplicate  of  the  execution  lodged  at  the 
time  by  the  treasurer,  and  did  not  indorse, 
even  upon  the  original  execution,  any  state- 
ment of  his  proceedings  thereunder.  I  find 
that  the  original  execution  was  duly  returned 
to  the  treasurer  of  Fairfield  county  on  the 
9th  of  September,  the  day  the  sheriff  received 
the  payment  of  the  bid.  The  sheriff  did  not 
undertake  to  put  the  purchaser,  Mrs.  M.  M. 
Flenniken,  into  possession  of  the  property. 
That  she  subsequently  entered  into  an  agree- 
ment with  the  defendants  A.  G.  Bookman 
and  Mrs.  M.  A.  Bookman,  whereby  they  exe- 
cuted to 'her  a  quitclaim  deed  In  consideration 
of  her  reconveying  the  property  to  A.  G. 
Bookman  in  trust  for  his  children.  I  con- 
clude that  without  the  lodgment  of  a  dupli- 
cate in  his  office,  and  the  taking  of  the  ex- 
clusive possession  of  the  premises  under  the 
provisions  of  law,  and  the  due  advertise- 
ment of  the  said  premises,  that  said  sheriff 
had  no  authority  of  law  to  make  the  sale; 
and  I  further  conclude  that  not  having  at- 
tached to  the  deed  executed  by  him  a  dupli- 
cate of  the  execution,  with  the  certificate  as 
to  his  proper  proceedings  thereunder,  and  not 
having  put  the  purchaser,  Mrs.  M.  M.  Flen- 
niken, into  possession  of  the  property,  that 
the  deed  in  question  was  not  executed  with 
due  formality,  and  that  do  title  passed  to  said 
Mrs.  M.  M.  Flenniken  thereby. 

"This  brings  me  to  the  conclusion  that  the 
agreement  referred  to,  entered  into  by  the 
plaintiff  and  the  defendant  Mrs.  M.  A.  Book- 
man, on  the  27th  day  of  December,  1890, 
should  be  carfled  into  effect  By  the  terms 
of  that  agreement  the  plaintiff,  Mrs.  Mary 
A.  Chambers,  was  to  comply  with  the  bid 
for  the  premises  assigned  to  her  by  Henry 
N.  Obear,  as  above  stated,  and  was  there- 
upon to  convey  to  the  said  Mrs.  Mary  A. 
Bookman  in  fee  simple,  but  without  war- 
ranty, 200  acres  of  said  tract  of  land,  to  be 
selected  by  her,  including  the  homestead  of 
40  acres  thereof;  but  if,  upon  the  test  there- 
after to  be  applied.  It  should  appear  that  said 
homestead  was  not  so  to  be  sold  by  decree 
in  said  cause,  and  that  consequently  said 
Mary  A.  Chambers  had  acquired  no  title 
thereto  by  her  purchase  at  said  foreclosure 
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sale,  then  said  Mary  A.  Ghambers  would  con- 
rey  to  said  Mary  A.  Bookman,  In  fee,  but 
without  warranty,  40  other  acres  of  said 
tract  adjacent  to  that  already  conveyed  in 
lieu  of  the  said  homestead,  and  that  the  said 
Mary  A.  Bookman  was  to  pay  the  sum  of 
92,000,  to  be  applied,  first,  to  the  payment 
of  the  Caldwell  claim  provided  for  in  said 
decree,  and  then  to  the  payment  of  any  and 
all  cost  for  which  the  said  Mary  A.  Bookman 
might  be  liable,  except  the  cost  and  disburse- 
ments of  her  own  attorneys,  if  any  there 
should  be,  and  the  residue  to  be  paid  over  to 
the  said  Mary  A.  Chambers,  or  her  attorneys, 
to  be  applied  to  the  payment  of  her  attor- 
ney's fees  in  said  cause.  The  defendant  Mrs. 
Bookman  has  paid  to  the  plaintiff,  Mrs. 
Chambers,  on  account  of  said  agreement,  the 
sum  of  about  ^800.  The  exact  amount  paid 
has  not  been  satisfactorily  established  before 
me,  and  I  therefore  recommend  that  she  be 
adjudged  to  pay  the  full  sum  of  $2,000,  with 
interest  from  the  date  of  said  agreement,  and 
to  be  credited  with  the*  exact  amount  paid 
by  her,  to  be  ascertained  by  a  further  refer- 
ence for  that  purpose,  and  that  upon  such 
imyment  the  plaintiff,  Mary  A.  Chambers, 
be  adjudged  to  convey  to  her  the  said  200 
acres,  including  the  homestead,  as  I  find  that 
said  homestead  was  included  in  the  tract 
ordered  to  be  sold  in  said  cause;  and  I  fur- 
ther recommend  that  the  200  acres  of  land 
so  conveyed  be  charged  with  the  payment 
of  the  costs  and  expenses  of  this  case,  to  be 
taxed  by  the  clerk  of  the  court;  and  that  if 
the  said  Mrs.  Mary  A.  Bookman  shall  fail 
to  pay  said  sum  of  money  on  or  before  the 
1st  day  of  November,  1001,  that  said  200 
acres  of  land  be  sold  by  the  clerk  of  the 
court  of  common  pleas  for  Fairfield  county 
before  the  courthouse  door  for  said  county, 
on  sales  day  of  December,  1901,  or  on  some 
convenient  sales  day  thereafter,  for  one-half 
cash,  the  balance  to  be  secured  by  the  bond 
of  the  purchaser  and  a  mortgage  of  the  prem- 
ises, payable  12  months  after  date,  with  a 
clause  providing  for  the  payment  of  attor- 
ney's fees,  taxes,  etc.,  in  case  of  foreclosure; 
and  that  out  of  the  proceeds  of  said  sale  the 
costs  and  disbursements  of  this  case  and  ex- 
penses of  said  sale  be  first  paid,  and  then 
that  the  balance  coming  to  the  plaintiff,  Mrs. 
Mary  A.  Chambers,  to  be  ascertained  as 
aforesaid,  be  then  paid,  and  that  the  surplus, 
if  any,  be  paid  out  to  the  other  defendants 
in  this  case  who  have  established  their  liens 
against  the  said  defendants  in  the  order  of 
their  priority,  which  has  been  settled  by  the 
decree  of  the  court  of  common  pleas  for 
Fairfield  county  in  the  cause  entitled  'Mc- 
Donald &  Douglass  vs.  A.  G.  Bookman  et  al.* 
.  "All  of  which  is  respectfully  submitted.'' 

That  portion  of  the  decree  of  his  honor 
the  circuit  judge  relating  to  the  priorital 
question  in  the  case  is  as  follows: 

**!  will  next  consider  the  question  of  es- 
toppel. Bstoppel  must  be  established  by  the 
preponderance  of  the  evidencet  and  the  bur- 


den rests  on  the  party  claiming  the  estoppel. 
Bethune  v.  McDonald,  35  S.  C.  88,  14  S.  E. 
674.    The  allegations  of  the  complaint  as  to 
the  estoppel  are: 
"  'Paragraph  3.  That  the  defendant  Mary 

A.  Bookman  was  the  niece  of  the  said  Mrs. 
Mary  A.  Holmes,  and  from  about  the  year 
1882  up  to  the  present  date  was  seised  in 
fee  of  a  certain  tract  of  land  situate  in  the 
county  of  Fairfield  and  said  state,  described 
in  the  mortgage  hereinafter  alleged,  executed 
and  delivered  by  her  to  Edward  R.  Arthur, 
attorney,  and  being  so  seised  and  possessed 
of  the  said  tract  of  land,  and  desiring  dur- 
ing the  year  1884  to  procure  a  loan  thereon 
from  said  Mrs.  Mary  A.  Holmes,  she  and  her 
husband,  the  defendant  A.  G.  Bookman,  rep- 
resented to  Mrs.  Mary  A.  Holmes  that  the 
said  Mrs.  Mary  A.  Bookman  was  seised  in 
fee  of  the  said  premises,  and  that  they  were 
free  ftom  incumbrances  save  and  except  a 
mortgage  previously  executed  thereon  by  the 
said  Mary  A.  Bookman  to  the  said  Mary  A. 
Holmes;  and  upon  the  earnest  solicitation 
and  the  strong  representations  made  by  the 
said  Mrs.  Mary  A.  Bookman  and  A.  G.  Book- 
man to  the  said  Mary  A.  Holmes  as  to  the 
value  of  the  said  premises,  and  that  the  same 
were  the  property  in  fee  simple  of  the  said 
Mary  A.  Bookman,  free  from  incumbrances 
other  than  as  above  stated,  the  said  Mrs. 
Mary  A.  Holmes  consented  to  make  the  loan 
so  applied  for,  and  instructed  her  attorney, 

B.  R.  Arthur,  Esq.,  upon  the  delivery  to  him 
of  a  bond  and  mortgage  executed  by  the  said 
Mrs.  Mary  A.  Bookman  to  him,  as  attorney, 
to  pay  over  the  money  to  the  said  Mrs.  Mary 
A.  Holmes.' 

"  'Paragraph  7.  That  in  said  transaction 
the  said  defendant  Mary  A.  Bookman  was 
represented  by  the  defendant  A.  G.  Book- 
man, as  her  attorney  in  fact,  save  in  the 
act  of  executing  the  said  bond  and  mortgage, 
and  the  proceeds  of  said  loan  were  paid  over 
to  the  said  A.  G.  Bookman,  as  the  attorney 
in  fact  of  the  said  Mrs.  Mary  A.  Bookman, 
and  was  in  large  part  used  by  him  without 
the  knowledge  or  consent  of  the  said  Mrs. 
Mary  A.  Holmes  or  her  attorney,  but  with 
the  knowledge  and  consent  of  the  defendant 
Mrs.  Mary  A.  Bookman.' 

"  'Paragraph  15.  This  plaintiff  alleges  that 
the  claim  of  said  A.  G.  Bookman  is  without 
foundation;  but,  even  if  there  had  been  color 
of  right  for  such  claim,  he  would  be  in  law 
estopped  from  setting  up  the  same  on  ac- 
count of  his  representations  and  dealings 
with  the  said  Mrs.  Mary  A.  Holmes,  through 
whom  this  plaintiff  claims.' 

'*Why  should  Mrs.  Mary  A.  or  A.  G.  Book- 
man have  made  the  representations  above 
set  out,  or  any  other,  as  to  the  title  of  Mrs. 
Mary  A.  Bookman?  Mrs.  Bookman  derived 
all  the  title  she  had  from  Mrs.  Holmes,  and 
it  would  have  been  a  strange  demand  on  the 
part  of  Mrs.  Holmes  to  ask  Mrs.  Bookman 
to  say  whether  the  deed  she  received  from 
Mrs.  Holmes,  and  for  which  she  paid  |3,80r 
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lia4  conveyed  to  her  a  good  title.  All  of  the 
parties  honestly  believed,  at  that  time,  that 
Mrs.  Bookman's  title  was  good,  save  for  the 
mortgage  she  had  put  upon  the  place.  The 
knowledge  of  Mrs.  Holmes  was  as  perfect 
as  that  of  Mrs.  Bookman  or  of  A.  G.  Book- 
man. I  shall  not  quote  the  testimony;  but 
a  careful  study  of  it  induces  me  to  conclude, 
as  matter  of  fact,  that  Mrs.  Holmes,  Mrs. 
Bookman,  and  the  attorney  who  examined 
the  title  of  Mrs.  Bookman,  all  believed  that 
Birs.  Bookman's  title  was  good,  and  acted 
upon  that  belief.  Under  these  circumstances 
there  was  no  reason  in  asking  A.  G.  Book- 
man his  opinion  of  the  title  or  his  knowl- 
edge thereof.  He  could  give  no  knowledge 
upon  tibe  subject  to  Mrs.  Holmes.  She  knew 
eveiy  fact  in  relation  to  that  title  just  as 
well,  if  not  better,  than  either  Mary  A.  or 
A.  G.  Bookman.  The  testimony  failed  to 
show  that  A.  G.  Bookman  made  the  repre- 
sentations as. alleged  in  the  complaint;  and, 
further,  the  testimony  shows  that  Mrs.  Mary 
A.  Holmes  did  not  act  upon  such  representa- 
tions as  are  alleged  to  have  been  made  by 
A.  G.  Bookman  regarding  the  title  of  Mary 
A.  Bookman.  In  1888  or  1889,  A.  G.  Book- 
man was  advised  as  to  bis  rights  under  the 
deed  of  S.  W.  Bookhart  to  Jacob  Bookman, 
and  he  then  assumed  possession  and  con- 
trol of  the  land,  and  purchased  the  interests 
of  the  other  children  of  Jacob  Bookman. 
Prior  to  1888,  and  tibe  advice  then  received, 
A.  G.  Bookman  did  not  know  that  he  had 
an  interest  in  said  land.  The  recording  of 
the  deed  from  S.  W.  Bookhart  to  Jacob  Book- 
man was  constructive  notice  thereof;  but, 
as  matter  of  fact,  A.  G.  Bookman  believed, 
as  did  Mary  A.  Bookman  and  Mrs.  Mary  A. 
Holmes,  that  the  sale  and  deed  of  Mrs. 
Holmes  to  Mrs.  Bookman  had  passed  the  fee 
to  Mrs.  Bookman.  A.  G.  Bookman,  as  the 
attorney  or  agent  of  his  wife,  Mary  A.  Book- 
man, approached  E.  B.  Arthur,  Esq.,  as  the 
attorney  of  Mrs.  Mary  A.  Holmes,  to  close 
a  loan  which,  as  alleged  in  the  complaint, 
Mrs.  Holmes  had  agreed  to  make  to  Mrs. 
Bookman,  and  had  'instructed  her  attorney, 
E.  R.  Arthur,  Esq.,  upon  the  delivery  to  him 
of  a  bond  and  mortgage  executed  by  the  said 
Mrs.  Mary  A.  Bookman  to  him,  as  attorney, 
to  pay  over  the  money  to  the  said  Mrs.  Mary 
A.  Bookman.'  The  said  E.  R.  Arthur,  in- 
stead of  following  such  directions,  refused 
to  make  the  loan  or  to  pay  over  the  money 
until  the  title  to  the  land  was  examined  by 
an  attorney  at  law  and  his  report  upon  the 
title  was  received.  This  clearly  shows. that, 
if  any  representations  as  to  title  had  been 
made  by  either  A.  G.  Bookman  or  his  wife, 
it  was  not  relied  upon,  and  that  the  loan  was 
made  upon  the  faith  of  an  attorney's  opin- 
ion which  E.  R.  Arthur,  Esq.,  required,  and 
without  which  the  loan  would  not  have  been 
made. 

"The  requisites  of  equitable  estoppel,  as 
laid  down  in  Bigelow  on  Estoppel  @d  Ed.) 


434,  and  approved  by  our  Supreme  Court  in 
Gaston  v.  Brandenburg,  42  S.  C.  351,  20  S. 
B.  157,  are  as  follows^  '(1)  A  false  represen- 
tation or  concealment  of  facts.  (2)  Such  rep- 
resentation must  have  been  made  with  a 
knowledge  of  the  facts.  (3)  The  party  to 
whom  such  representation  was  made  must 
liave  been  ignorant  of  the  truth  of  the  mat- 
ter. (4)  The  representation  must  have  been 
made  with  the  intention  that  the  other  party 
should  act  upon  it  And  (5)  the  other  party 
must  have  been  induced  to  act  upon  it' 

"What  are  the  facts  as  regards  these  req- 
uisites? (1)  The  evidence  does  not  show,  by 
the  preponderance  thereof,  that  any  repre- 
sentation or  concealment  in  relation  to  the 
title  to  the  land  in  question  was  made  by 
A.  G.  Bookman.  (2)  If  any  representation 
was  made  by  Bookman,  it  was  made  in  ig- 
norance of  the  true  state  of  facts.  (3)  That 
while  the  party  to  whom  such  representa- 
tions are  alleged  to  have  been  made  may 
have  been  ignorant  of  the  true  state  of  facts, 
she  had  the  same  and  better  means  of  know- 
ing the  truth  than  did  A.  G.  Bookman.  She 
had  the  mortgage  of  Jacob  Bookman  in  her 
possession,  she  had  the  lands  covered  by  said 
mortgage  sold,  and  she  made  the  invalid  deed 
to  Mrs.  M.  A.  Bookman.  She  knew  what 
she  had  done.  (4)  If  there  was  any  repre- 
sentation made  by  A.  G.  Bookman,  as  al- 
leged, the  evidence  does  not  show  that  it 
was  his  intention  that  Mrs.  Holmes  or  E. 
R.  Arthur,  Esq.,  her  attorney,  should  rely 
upon  his  statements,  nor  that  there  was  any 
gross  or  culpable  negligence  on  his  part  in 
relation  thereto.  He  readily  complied  with 
the  demand  made  on  him  that  the  opinion 
of  attorney  at  law  on  the  title  should  be 
obtained  before  the  loan  could  be  made.  (5) 
The  representations  of  A.  G.  Bookman,  if 
made  as  alleged,  are  not  proven  to  have  been 
the  inducement  to  the  making  of  the  loan  of 
Mrs.  Holmes  and  her  attorneys,  because  the 
loan  was  refused  without  the  opinion  of  an 
attorney  upon  the  title.  (6)  If  Mrs.  Holmes 
was  misled,  it  may  be  that  she  was  misled 
to  her  injury,  but  not  by  A.  G.  Boc^onan. 

"It  is  alleged  that  A.  G.  Bookman  received 
and  used  a  part  of  the  money  for  which  the 
mortgage  was  given  by  Mary  A.  Bookman, 
and  therefore  he  was,  or  should  be,  estopped. 
This  is  denied.  The  Supreme  Court,  in  the 
case  of  Chambers  v.  Bookman,  held  that  Mrs. 
Bookman  borrowed  this  money,  tliat  her  es- 
tate was  bound  by  the  mortgage  given  to 
secure  it,  and  that  what  she  did  with  the 
money  could  make  no  dllTerence.  She  had  a 
right  to  give  it  to  her  husband,  and  plain- 
tiff had  no  right  to  complain. 

"Having  reached  the  conclusion  that  plain- 
tiff has  failed  to  make  out  her  case  that  the 
defendant  A.  G.  Bookman  is  not  estopped 
by  his  representations  or  dealings  with  Mrs. 
Mary  A.  Holmes  from  asserting  his  title  to 
the  premises  described  in  the  complaint,  it 
follows  that  plaintiff's  cause  or  causes  of 
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action  cannot  be  sustained,  and  that  her  com- 
plaint should  be  dismissed,  with  costs  in 
favor  of  the  defendants." 

The  plaintiff  appealed  from  the  decree  up- 
on nomerons  exceptions^ 

Opinion. 

The  first  question  that  will  be  considered  is 
whether  the  circuit  judge  erred  in  deciding 
that  A.  G.  Bookman  was  not  estopped  from 
relying  upon  the  fact  that  he  was  the  owner 
of  the  land  in  fee.  After  careful  consider- 
ation of  all  the  testimony  in  the  case,  this 
court  is  satisfied  that  A.  G.  Bookman,  by  his 
active  oonduct,  induced  Mary  A.  Holmes, 
without  fault  on  her  part,  to  enter  into  the 
transaction  with  Mary  A.  Bookman  which  re- 
sulted in  the  execution  of  the  mortgage  that 
•has  given  rise  to  this  case.  In  volume  2,  S 
803,  Pom.  Eq.  Jur.,  the  author  of  that  philo- 
sophical work  says:  "When  all  the  varieties 
of  equitable  estoppel  are  compared,  it  will 
be  found,  I  think,  that  the  doctrine  rests  up- 
on the  following  general  principle:  When 
one  of  two  innocent  persons— that  is,  per- 
sons each  guiltless  of  an  intentional  moral 
wrong— must  suffer  a  loss,  it  must  be  borne 
by  that  one  of  them  who  by  his  conduct, 
acts,  or  omissions  has  rendered  the  injury 
possible.**  It  has  been  well  said:  "If  one  re- 
mains silent  wh^re  in  conscience  he  ought  to 
speak,  equity  will  debar  him  from  speaking 
when  in  conscience  he  ought  to  remain  si- 
lent" For  a  stronger  reason  he  should  re- 
main silent  when  his  active  conduct  has 
brought  about  the  loss  to  an  innocent  party. 
In  section  807  of  Pom.  Bq.  Jur.,  under  the 
head  of  "Fraudulent  Intent  Necessary  in  an 
Estoppel  Affecting  the  Legal  Title  to  Land,** 
the  general  principle  is  thus  stated:  "The 
general  rule  is  that,  if  a  person  interested  in 
an  estate  knowingly  misleads  another  into 
dealing  with  the  estate  as  if  he  were  not  in- 
terested, he  win  be  postponed  to  the  party 
misled,  and  compelled  to  make  his  repre- 
sentation specifically  good.  It  applies  to  one 
who  denies  his  own  title  or  incumbrance 
when  inquired  of  by  another  who  is  about  to 
purchase  the  land  or  to  loan  money  upon  its 
security,  to  one  who  knowingly  suffers  anoth- 
er to  deal  with  the  land  as  though  it  were  his 
own,  to  one  who  suffers  another  to  expend 
money  in  improvements  without  giving  notice 
of  his  own  claim,  and  the  like;  this  equity 
being  merely  an  instance  of  fraud  which  is 
evidence  of  an  intent  to  deceive.  In  the  lan- 
guage of  a  most  recent  decision,  to  preclude 
the  owDisr  of  land  from  asserting  his  legal 
title  or  interest  under  such  circumstances, 
there  must  be  shown,  either  actual  fraud,  or 
fault,  or  negligence  equivalent  to  fraud,  on 
bis  part  in  concealing  his  title,  or  that  he 
was  silent  when  circumstances  would  impel 
an  honest  man  to  speak;  or  such  actual  inter* 
vention  on  his  part,  as  in  Storrs  v.  Barker,  to 
render  it  Just  that  as  between  him  and  the 
party  acting  upon  his  suggestion  he  should 
bear  the  loss.*    What  is  the  reason  of  this 


rule?  It  is  accurately  explained  in  this  same 
decision.  While  the  owner  of  the  land  may 
by  his  acts  in  pais  preclude  himself  from  as- 
serting his  legal  title,  it  is  obvious  that  the 
doctrine  should  be  carefully  and  sparingly 
applied,  and  only  on  the  disclosure  of  clear 
and  satisfactory  grounds  of  Justice  and  eq- 
uity. It  is  opposed  to  the  letter  of  the  stat- 
ute of  frauds,  and  it  would  greatly  tend  to 
the  insecurity  of  titles  if  they  were  allowed 
to  be  affected  by  parol  evidence  of  light  or 
doubtful  character."  The  most  important 
"ground  of  Justice  and  equity  admitted  by 
courts  of  equity  to  uplift  and  displace  the 
statute  of  frauds  concerning  legal  titles  to 
land,  by  fastening  a  liability  upon  the  wrong- 
doer, is  fraud.  There  are  many  instances  in 
which  equity  compels  the  owner  of  land  to 
forego  the  benefits  of  his  legal  title,  and  to 
admit  the  equitable  claims  of  another,  in  di- 
rect contravention  of  the  literal  requirements 
of  the  statute,  but  they  all  depend  upon  the 
same  principle.  The  rule  under  consider- 
ation is  strictly  analogous  to  another  famil- 
iar rule,  that  a  legal  owner  of  land  cannot  be 
turned  into  a  trustee  ex  delicto  by  any  mere 
words  or  conduct.  A  constructive  trust  ex 
delicto  can  never  be  impressed  upon  land 
as  against  the  legal  title  by  any  verbal  stipu- 
lation, however  definite,  nor  by  any  mere 
conduct;  such  trust  can  only  arise  where  the 
verbal  stipulation  and  conduct  together 
amount  to  fraud  in  the  contemplation  of  eq- 
uity." 

Turning  to  the  case  of  Storrs  v.  Barker,  6 
Johns.  Gh.  166,  10  Am.  Dec.  316,  the  court 
uses  this  language:  '*The  presumption  is 
that  every  person  is  acquainted  with  his  own 
rights,  provided  he  has  had  reasonable  oppor- 
tunity to  know  them;  and  nothing  can  be 
more  liable  to  abuse  than  to  permit  a  person 
to  reclaim  his  property,  in  opposition  to  all 
the  equitable  circumstances  which  have  been 
stated,  upon  the  mere  pretense  that  he  was 
at  the  time  ignorant  of  his  title.  Such  an  as- 
sertion is  easily  made  and  dlfilcult  to  con- 
tradict. It  is  rarely  that  a  mistake  in  point 
of  law,  with  full  knowledge  of  all  the  facts, 
can  afford  ground  for  relief,  or  be  consider- 
ed as  sufficient  indemnity  against  the  injuri- 
ous consequences  of  deception  practiced  up- 
on mankind;  and  if  the  person,  as  in  this 
case,  is  not  merely  silent  and  passive,  but 
gives  explicit  confirmation  of  the  title  of  the 
party  in  possession,  and  encourages  him  to 
sell  and  encourages  the  purchaser  to  buy,  the 
case  is  greatly  altered,  and  equity  and  policy 
equally  dictate  that  he,  and  not  the  purchas- 
er, ought  to  suffer.  EUs  ignorance  of  the 
law  ought  not  to  protect  him  from  the  opera- 
tion of  the  rules  of  equity.  He  could  easily 
have  dispelled  that  ignorance,  for  he  had  the 
fact  of  the  will  of  his  daughter  before  his 
eyes;  and,  If  he  may  be  allowed  to  plead 
his  voluntary  ignorance  in  destruction  of  eq- 
uitable rights  growing  out  of  his  own  acts 
and  assertions,  the  grossest  imposition  and 
the  greatest  fraud  might  be  practiced  with 
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impunity.  It  would  seem,  tberefore»  to  be 
a  wise  principle  of  policy,  that  ignorance  of 
the  law,  with  knowledge  of  the  fact,  cannot 
generally  be  set  up  as  a  defense;  and  It  ap- 
pears to  be  settled,  by  a  course  of  equity  de- 
cisions, that  ignorance  of  one's  legal  rights 
does  not  take  the  case  out  of  the  rule,  when 
the  circumstances  would  otherwise  create  an 
equitable  bar  to  the  legal  title." 

In  the  case  of  Dunlap  v.  Gooding,  22  S.  C* 
550,  the  court  quotes  with  approval  the  fol- 
lowing from  Bigelow.  on  Estoppel,  434:  "It 
is  now  a  well-established  principle  that  when 
the  true  owner  of  property  holds  out  anoth- 
er, or  allows  him  to  appear,  as  the  owner  of, 
or  as  having  full  power  of  disposition  over, 
the  property,  and  innocent  third  parties  are 
thus  led  into  dealing  with  such  apparent 
owner,  they  will  be  protected.  Their  rights 
in  such  cases  do  not  depend  upon  the  actual 
title  or  authority  of  the  party  with  whom 
they  have  directly  dealt,  but  they  are  de- 
rived from  the  act  of  the  real  owner,  which 
precludes  him  from  disputing,  as  against 
such  third  party,  the  existence  of  the  right 
or  power  which  he  caused  or  allowed  to  ap- 
pear to  be  vested  In  the  party  making  the. 
sale." 

In  volume  2,  Enc.  of  Law  (2d  Ed.)  434,  un- 
der the  caption  of  "Distinction  between  Si- 
lence and  Positive  Act  of  Party  Estopped,"  it 
is  said:  "The  rule  has  been  laid  down  un- 
qualifiedly that  silence,  in  the  absence  of 
knowledge  of  one's  rights,  will  not  work  an 
estoppel.  Thus  the  omission  to  assert  title 
to  land  against  persons  dealing  with  it  as 
their  own,  in  the  absence  of  knowledge  of 
such  title,  will  not  estop  the  owner  to  set  up 
his  claim  thereto.  On  the  other  hand,  it  has 
been  held  that  positive  acts  tending  to  mis* 
lead  one  ignorant  of  the  truth,  which  do  mis- 
lead him  to  his  injury,  are  a  good  ground  of 
estoppel,  and  ignorance  of  title  or  right  on 
the  part  of  him  who  is  estopped  will  not  ex- 
cuse his  act  Thus,  where  an  owner  posi- 
tively encourages  another  to  purchase  land 
from  a  third  person  on  the  faith  that  such 
third  person  is  the  owner,  ignorance  of  the 
facts  of  the  case  will  not,  as  a  general  rule, 
prevent  the  operation  of  an  estoppel  against 
him."  See,  also,  Holland  v.  Jones,  48  S.  0. 
267,  26  S.  E.  606;  Wardlaw  &  Edwards  y. 
Rayford,  27  S.  0.  178,  3  S.  E.  71. 

Our  conclusion  from  the  foregoing  authori- 
ties is  that  positive  acts  on  the  part  of  the 
true  owner  of  land,  which  induce  an  innocent 
party  to  deal  with  it  as  if  the  title  was  in  an- 
other, will  estop  him,  even  if  be  was  igno- 
rant of  his  title  and  no  fraud  was  actually  in- 
tended. The  circuit  Judge  was  therefore  in 
error  when  he  ruled  that  A.  Q.  Bookman  was 
Dot  estopped  by  his  conduct 

There  is  another  reason  why  A.  O.  Book- 
man cannot  defeat  the  plaintiff's  rights  in 
this  action.  When  Mary  A.  Bookman  enter- 
ed into  possession  of  the  land  under  a  deed 
made  in  execution  of  a  defective  and  invalid 
power  of  sale  contained  in  the  mortgage,  be- 


lieving that  she  ^as  clothed  with  the  legal 
title  at  the  time  of  entry,  A.  O.  Bookman's 
right  to  recover  possession  of  the  land  waa 
postponed  until  he  paid  the  amount  due  on 
the  mortgage,  and  be  was  remitted  to  his 
equitable  right  of  redemption.  In  Sims  v. 
Steadman,  62  S.  C.  300,  40  S.  E.  677,  the  prin- 
ciple is  thus  stated:  "The  main  question  is 
whether  the  heirs  of  the  mortgagor  are  enti- 
tled to  recover  possession  of  the  land  from 
the  defendants  claiming  under  a  continuous 
chain  of  title  from  one  who  entered  upon 
the  land,  under  a  deed  made  in  execution  of 
a  defective  and  invalid  power  of  sale  con- 
tained in  a  mortgage,  in  good  faith  and  in  the 
honest  belief  that  he  was  clothed  with  the 
legal  title,  at  the  time  of  such  entry.  The 
cases  of  Givens  v.  Carroll,  40  S.  C.  413  [18 
S.  E.  1030,  42  Am.  St  Rep.  889],  and  Wil- 
Uams  V.  Washington,  40  S.  C.  457  [19  S.  E. 
1],  conclusively  show  that  his  Honor,  the 
Circuit  Judge,  did  not  err  in  ruling  that  the 
defendants  are  entitled  to  be  subrogated  to 
the  rights  and  equities  of  the  original  mort- 
gagees. The  complaint  does  not  allege  that 
the  defendants,  or  those  from  whom  they 
claim,  entered  into  possession  of  the  land  for- 
cibly and  in  violation  of  law,  but  simply  'that 
the  defendants  are  in  unlawful  possession 
thereof,  and  withhold  the  same  from  these 
plaintiffs,  claiming  some  interest  therein.' 
The  agreed  statement  of  facts,  and  the  de- 
cree of  the  circuit  Judge,  show  that  Cook  went 
into  possession  under  and  by  virtue  of  bis 
said  purchase  and  deed,  and  that  the  defend- 
ants claim  the  land  by  a  continuous  chain  of 
title  from  him.  When  one  enters  into  pos- 
session of  land  under  a  deed  purporting  to 
convey  legal  title,  believing  that  his  title  is 
good  in  fee,  but  which  is  nevertheless  void /by 
reason  of  the  fact  that  the  power  of  sale 
contained  in  the  mortgage  in  pursuance  of 
which  the  deed  was  executed  was  defective 
and  invalid,  equity  will  refer  his  possession 
to  his  deed  purporting  to  convey  the  fee,  to 
prevent  him,  in  tenderaess  for  his  honest 
mistake,  from  being  considered  a  trespasser. 
The  case  of  Rabb  v.  Patterson,  42  S.  C.  528 
[20  S.  E.  540,  46  Am.  St  Rep.  743],  shows 
that  he  is  not  a  trespasser.  The  necessity 
of  being  clothed  with  a  title  purporting  to 
convey  the  fee  is  set  forth  in  2  Pom.  Eq.  Jur. 
S§  756.  785.  Equity  gives  effect  to  the  deed 
purporting  to  convey  the  legal  title  in  so  far 
as  is  necessary  to  protect  the  rights  of  those 
entering  into  possession  of  the  land  under 
these  circumstances,  and  postpones  the  plain- 
tiff's right  to  recover  possession  until  he  does 
equity  by  paying  the  amount  due  on  the 
mortgage  (Cathcart  v.  Sugenheimer,  18  S.  O. 
123;  Bailey  v.  Bailey,  41  S.  C.  337  [19  a  B, 
669,  728,  44  Am.  St  Rep.  713];  Bryan  v. 
Kales,  162  U.  S.  411  [16  Sup.  Ct  802,  40  L. 
Ed.  1020];  Bryan  v.  Brasius,  162  D.  S.  415 
[16  Sup.  Ct.  803,  40  L.  Ed.  1022]),  and  re- 
mits him  to  his  equitable  rights  of  redemp- 
tion." The  question  as  to  right  of  A.  6. 
Bookman  to  redeem  was  not  presented  by  the 
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pleadings,  and  could  not  properly  be  consid- 
ered, even  if  he  was  not  estopped  from  rais- 
ing such  question.  Johnson  v.  Johnson,  27 
S.  G.  d09,  3  S.  B.  606,  13  Am.  St  Sep.  636; 
Sims  V.  Steadman,  supra. 

All  other  questions  were  dependent  upon 
that  of  estoppel,  and  are  satisfactorily  dispos- 
ed of  in  the  report  of  the  master. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed. 

On  Rehearing. 

(Nov.  27,  1903.) 

PER  CURIAM.  After  a  careful  examina- 
tion of  the  within  petition,  this  court  fails 
to  discover  wherein  any  material  question  of 
law  or  fact  has  either  been  overlooked  or 
disregarded.  It  is  therefore  ordered  that  the 
petition  be  dismissed,  and  that  the  order 
heretofore  granted  staying  the  remittitur  be 
revoked. 

(67  S.  O.  419) 

RISER  T.  SOUTHERN  RY.  CO.  et  al. 

(Snpreme  Court  of  South  Carolina.    Nov.  27, 

1903.) 

TORT    OP    SERVANT— LIABILITY    OP    MASTER- 
DEPOSITIONS  —  CERTIFICATE  —  PERSONAL 
INJURIES— EVIDENCE— INSTRUCTIONS. 

1.  An  action  lies  a^^ainst  a  corporation  and 
its  servant  for  the  willful  tort  of  the  servant, 
though  the  master  has  not  directed  or  ratified 
the  tort. 

2.  Under  Code  of  Law,  {  2283.  providing  that 
depositions  taken  de  bene  esse  shall  be  retained 
by  the  officer  until  he  delivers  them  into  the 
court,  or,  together  with  the  certificate,  shall  be 
sealed  up  by  the  officer,  and  directed  to  such 
court,  and  sent  either  by  mail  or  express,  where 
the  certificate  of  the  notary  states  that  the  dep- 
ositions were  retained  by  him  until  they  were 
placed  in  the  post  office  properly  addressed,  and 
that  he  personally  placed  them  m  the  post  office, 
it  makes  no  difference  whether  he  prepared  the 
certificate  before  or  after  placing  the  deposi- 
tions in  the  envelope. 

3.  In  an  action  for  personal  injuries  a  physi- 
cian cannot  testify  whether  the  shock  of  a  stat- 
ed collision  produced  a  stated  result. 

4.  Where  an  objection  to  evidence  does  not 
state  the  grounds  thereof,  it  will  not  be  consid- 
ered. 

5.  Where  there  was  nothing  in  the  testimony 
in  an  action  for  injuries  to  plaintiff  contesting 
the  fact  that  he  was  a  mail  agent,  assumption 
of  such  fact  in  an  instruction  is  not  erroneous 
as  a  charge  on  the  evidence. 

Appeal  from  Ck>inmon  Pleas  Circuit  Court  of 
Newberry  County;  Izlar,  Special  Judge. 

Action  by  Luther  A.  Riser  against  the 
Southern  Railway  Company  and  Marion  Rich. 
Judgment  for  plaintifT.  Defendants  appeal 
Affirmed. 

The  following  are  defendants'  exceptions 
other  than  those  stated  in  the  opinion: 

"First.  Motion  to  Require  Election.  1.  Er- 
ror of  the  presiding  Judge  in  overruling  de- 
fendant's motion  to  require  plaintiff  to  elect 
upon  which  cause  of  action  stated  in  the 
complaint  he  would  proceed  to  trial,  namely, 
the  cause  of  action  based  upon  ordinary  neg- 

5 1.  See  CorporaUons,  vol.  12,  Cent  Dig.  §  IMS. 


ligence  or  that  based  upon  willful  tort  These 
causes  of  action  are  separate  and  distinct 
from  and  inconsistent  with  each  other.  The 
act  of  1808  (22  St  at  Large,  p.  693)  relieves 
plaintiff  from  election  only  where  the  acts 
of  negligence  or  other  wrongs  are  several 
acts,  and  where  they  cause  or  contribute  to 
the  injury.  It  is  impossible  that  one  act  can 
be  both  negligently  and  willfully  done,  thus 
making  of  one  act  several  distinct,  separate, 
and  inconsistent  acts.  It  is  equally  impos- 
sible that  an  act  negligently  done  should 
cause  or  contribute  with  the  same  act  will- 
fully done  to  the  injury  complained  of,  or 
vice  versa. 

"Second.  Demurrfer  to  Complaint.  2.  Er- 
ror of  the  presiding  Judge  in  overruling. the 
defendant's  demurrer  to  the  complaint,  which 
was  as  follows:  The  defendant.  Southern 
Railroad  Company,  demurs  to  the  complaint 
upon  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  in 
that  the  action  is  based  upon  the  alleged 
Joint  and  concurrent  tort  of  the  railway 
company  and  its  conductor.  The  facts  al- 
leged In  the  complaint  show  that  the  injury 
was  the  result  solely  of  the  negligence  of  the 
conductor,  for  which  in  a  proper  action  the 
railway  company  may  be  held  liable  under 
the  principle  of  respondeat  superior,  but 
which  does  not  constitute  a  case  of  Joint  and 
concurrent  tort 

"Third.  Objections  to  the  Jurisdiction.  8. 
Error  of  the  presiding  Judge  in  overruling 
the  objections  of  the  defendant  to  the  Juris- 
diction of  the  court,  and  in  refusing  the  de- 
fendant's motion  to  remove  the  case  to  the 
United  States  Circuit  Court;  the  grounds  of 
said  objection  and  motion  being  as  follows: 

"*(1)  That  the  said  defendant  is  a  non« 
resident  of  the  state  In  which  said  suit  is 
brought,  to  wit,  the  state  of  South  Carolina, 
but  is  a  corporation  pnder  the  laws  of  the 
state  of  Virginia ;  that  the  matter  and  amount 
in  dispute  in  said  suit  exceeds,  exclusive  of 
Interest  and  costs,  the  sum  or  value  of  $2,000; 
that  the  said  suit  is  of  a  civil  nature,  being 
an  action  for  $15,000  for  personal  injuries  to 
the  plaintiff  caused  on  the  26th  of  September, 
1901. 

"  '(2)  That  prior  to  the  time  when  the  de- 
fendant was  required  by  the  laws  of  South 
Carolina  to  answer  or  plead  to  the  complaint 
served  upon  defendant  on  January  17,  1902, 
to  wit,  on  the  6th  day  of  February,  1902, 
the  defendant  filed  with  the  clerk  of  the 
court  of  common  pleas  for  Newberry  county. 
South  Carolina,  its  petition  for  the  removal 
of  said  cause  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  South  Caro- 
lina, setting  out  the  matters  and  things  above 
set  forth  and  more  fully  appearing  in  the 
said  petition,  which  is  now  on  file  with  the 
clerk  of  this  court,  and  reference  to  which 
is  hereby  made  as  constituting  a  part  hereof; 
that  the  defendant  at  the  same  time  offered 
therewith  and  caused  to  be  filed  with  the 
said  clerk  a  bond  with  good  and  sufl^clent 
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surety  for  its  entering  In  said  Olrcnit  Court 
of  the  United  States  f ot  the  District  of  South 
Carolina  on  the  first  day  of  its  next  session 
a  copy  of  the  record  in  this  suit;  and  for 
pasring  all  costs  that  may  be  awarded  by  said 
Chrcuit  Court  if  said  court  shall  hold  that 
this  suit  was  wrongfully  or  improperly  re- 
moved thereto. 

"  '(3)  That  thereafter,  to  wit,  on  February 
6^  1902,  before  the  time  for  answering  said 
complaint  expired,  the  defendant  served  its 
answer  upon  the  plaintiff's  attorneys,  and 
procured  a  certified  copy  of  the  record  in 
said  cause  to  be  filed  with  the  clerk  of  the 
Circuit  Court  of  the  United  States  aforesaid. 

"  '(4)  That  the  defendaiit  is  advised  that  it 
is  the  duty  of  this  court,  when  said  petition 
and  bond  have  been  filed,  to  proceed  no  fur^ 
ther  with  the  cause;  that  this  court  is  with- 
out Jurisdiction  to  pass  any  order  or  render 
any  judgment  therein. 

"  *(5)  That  to  proceed  with  the  trial  of  this 
cause  under  the  circumstances  will  deprive 
this  defendant  of  a  right  guarantied  by  the 
Constitution  and  laws  of  the  United  States, 
the  right  of  removal  of  this  cause  to  the  Cir- 
cuit Court  of  the  United  States  under  section 
689  et  seq..  Rev.  St  U.  S.,  and  acts  of  Con- 
gress amendatory  thereof  [U.  S.  Comp.  St 
1901,  p.  520],  and  Const.  U.  S.  art  3,  ff  2. 

*'  *{&)  The  complaint  states  a  separable,  and 
therefore  removable,  case,  so  far  as  the 
Southam  Railway  Company  is  concerned. 
The  facts  alleged  present  a  case  where  a 
master  is  liable  only  by  reason  of  the  sole 
negligence  of  a  servant,  in  which  the  master 
has  had  no  participation.  The  tort  is  that 
of  the  servant;  the  liability  of  the  master  la 
imputed  by  law.  There  la  therefore  no  Joint 
tort  stated.' 

*'4.  Error  of  the  presiding  judge  In  hold- 
ing: 'If  It  has  been  removed  to  the  United 
States  court,  and  Judge  Simonton  sent  it 
back,  it  is  properly  l>efore  this  court,  and  I 
overrule  the  motion.'  The  error  consisting  in 
his  honor  being  controlled  by  the  decision  of 
Judge  Simonton,  whereas  the  defendant  was 
entitled  to  the  individual  judgment  of  his 
honor  upon  the  question,  uninfluenced  by 
Judge  Simonton's  ruling. 

*%,  Error  of  the  presiding  judge  in  hold- 
ing: 'It  cannot  be  made  now.  Having  been 
made  over  and  having  been  sent  back,  it  can- 
not be  made  now'  (referring  to  the  motion 
to  remove  the  cause).  Judge  Simonton  hav- 
ing granted  the  motion  to  remand,  from 
which  no  appeal  lies,  the  only  mode  of  se- 
curing a  final  decision  of  the  question  was  to 
renew  the  motion  In  the  state  court  to  re- 
move the  cause,  and  to  appeal  from  the  rul- 
ing therein. 

"6L  Error  of  the  presiding  judge  in  holding 
that  the  court  of  common  pleas  for  Newberry 
county  had  jurisdiction  to  hear  and  deter- 
mine the  cause. 

"Fifth.  Motion  for  Nonsuit  10.  Error  of 
the  presiding  Judge  in  not  sustaining  the 


first  ground  of  the  motion  for  nonsuit  which 
was  as  follows:  'The  complaint  alleges  that 
the  plaintiff's  injuries  were  caused  by  the 
joint  and  concurrent  tort  of  the  defendants. 
The  evidence  does  not  tend  to  sustain  this 
allegation.  On  the  contrary,  if  it  tends  to 
show  any  negligence,  it  is  the  negligence 
solely  of  the  defendant  Rich,  for  which  in 
a  proper  action  the  defendant  company  may 
be  held  liable,  but  which  does  not  make  out 
a  case  of  Joint  and  concurrent  tort' 

"11.  Error  of  the  presiding  Judge  in  not 
sustaining  the  second  ground  of  the  motion 
for  nonsuit,  which  was  as  follows:  'The 
plaintiff  having  alleged  a  Joint  and  concur- 
rent tort  of  the  defendants,  the  defendant 
Southern  Railway  Company,  a  foreign  corpo- 
ration, has  been  deprived  of  the  right  to  re- 
move this  cause  to  the  United  States  court 
He  should  be  required  to  prove  the  facts 
so  alleged.  To  allow  him  to  proceed  in  the 
state  court  without  some  evidence  of  this 
fact  would  deprive  the  defendant  of  a  sub- 
stantial right  .guarantied  by  the  Constitution 
and  laws  of  the  United  States.' 

"12.  Error  of  the  presiding  Judge  In  not 
sustaining  the  third  ground  of  the  motion 
for  nonsuit  which  was  as  follows:  'To  al- 
low the  plaintiff,  after  alleging  a  joint  and 
concurrent  tort  by  a  railroad  company  and 
one  of  its  employes,  to  recover  without  proof 
of  such  Joint  and  concurrent  tort  but  simply 
on  proof  of  a  negligent  act  of  the  employ^, 
would  deprive  the  company  of  its  property 
without  due  process  of  law,  contrary  to 
amendment  14  of  the  Constitution  of  United 
States,  for  this  reason:  It  would  deprive  the 
company  of  the  right  of  reimbursement  from 
the  defaulting  servant,  which  would  other- 
wise exist' 

"13.  Error  of  the  presiding  judge  In  not 
sustaining  the  fourth  ground  of  the  motion 
for  nonsuit,  which  was  as  follows:  'A  master 
cannot  be  held  to  be  a  joint  tort  feasor  with 
a  servant  in  a  willful  or  reckless  tort  calling 
for  punitive  damages  unless  he  has  authoriz- 
ed, directed,  participated  in,  or  ratified  the 
same.* 

"Sixth.  The  Judge's  Charge.  •  •  •  17. 
Error  of  the  presiding  Judge  in  refusing 
the  defendant's  first  request  to  charge,  which 
contained  a  correct  proposition  of  law  appli- 
cable to  the  case,  as  follows:  'The  plaintiff 
having  alleged  a  joint  and  concurrent  tort 
of  the  defendants,  the  defendant  Southern 
Railway  Company,  a  foreign  corporation,  has 
thereby  been  deprived  of  the  right  existing 
under  other  circumstances  of  removing  this 
cause  to  the  United  States  court  To  sustain 
this  action  he  must  therefore,  prove  that  the 
acts  complained  of  were  the  Joint  and  con- 
current negligence  of  the  defendants.' 

"18.  Error  of  the  presiding  Judge  in  refus- 
ing the  defendant's  second  request  to  charge, 
which  contained  a  correct  proposition  of 
law  applicable  to  the  case,  as  follows:  "The 
negligence  of  an  employ^,  for  which,  and  on 
which  account  only,  the  employer  is  liable, 
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is  not  the  Joint  and  concurrent  negligence  of 
tbe  employer  and  employ^' 

''19.  £3rror  of  the  presiding  judge  in  refus- 
ing the  defendant's  third  request  to  charge, 
.which  contained  a  correct  proposition  of  law 
applicable  to  the  case,  as  follows:  To  consti- 
tute a  Joint  and  concurrent  tort  on  the  part 
of  employer  and  employ^,  it  must  appear 
that  each  had  a  direct  share  in  such  tort 
The  liability  of  Uie  employer  by  reason  of 
his  relation  to  the  employd  does  not  make 
out  a  case  of  Joint  and  concurrent  tort' 

''20.  Error  of  the  presiding  Judge  in  refus- 
ing the  defendant's  fourth  request  to  charge, 
which  contained  a  correct  proposition  of  law 
applicable  to  the  case,  as  follows:  To  allow 
the  plaintiff,  after  alleging  a  Joint  and  con- 
current tort  by  a  foreign  corporation  and  one 
of  its  employte,  to  recover  without  proof  of 
such  Joint  and  concurrent  tort,  would  deprive 
such  foreign  corporation  of  the  right  of  re- 
moval guarantied  by  the  Constitution  and 
laws  of  the  United  States.' 

"21.  Error  of  the  presiding  Judge  in  refus- 
ing the  defendant's  fifth  request  to  charge, 
which  contained  a  correct  proposition  of  law 
applicable  to  the  case,  as  follows':  'To  allow 
the  plaintiff,  after  alleging  a  Joint  and  con- 
current tort  by  a  railroad  company  and  one 
of  its  employ^  to  recover  without  proof  of 
such  Joint  and  concurrent  tort,  but  simply 
on  proof  of  a  negligent  act  of  the  employ^, 
would  deprive  the  company  of  its  property 
without  due  process  of  law,  contrary  to 
amendment  14,  Constitution  of  United  States, 
for  tills  reason:  it  would  deprive  the  com- 
pany of  the  right  of  reimbursement  from 
the  defaulting  servant  wliich  otherwise 
would  exist' 

"22.  Error  of  the  presiding  Judge  in  refus- 
ing the  defendant's  sixth  request  to  charge, 
which  contained  a  correct  proposition  of  law 
applicable  to  the  case,  as  follows:  'A  master 
Is  not  responsible  in  punitive  damages  for  the 
wUlfuI  tort  of  his  servant  unless  he  author- 
ized or  ratified  It  To  hold  otherwise  would 
deprive  the  master  of  Ills  property  without 
due  process  of  law,  contrary  to  amendment  14, 
Constitution  of  United  States.' 

"23.  Error  of  the  presiding  Judge  in  refus- 
ing tlie  defendant's  seventh  request  to  charge, 
which  contained  a  correct  proposition  of  law 
iqyplicable  to  the  case,  as  follows:  'A  master 
cannot  be  held  to  be  a  Joint  tort  feaiibr  with 
his  servant  in  a  willful  or  reckless  tort  calling 
for  punitive  damages,  unless  he  has  author- 
ised, directed,  participated  in,  or  ratified  the 
same.  * 

"24.  Error  of  the  presiding  Judge  In  refus- 
ing the  defendant's  eighth  request  to  charge, 
wliich  contained  a  correct  proposition  of  law 
applicable  to  tlie  case,  as  follows:  'The  i^ain- 
tiff,  not  having  alleged  in  his  complaint  any 
Injury  to  his  kidneys,  is  not  entitled  in  this  ae- 
tlon  to  recover  damages  therefor.'  ** 

T.  P.  Cothran,  for  appellants.    Johnstone  ft 
Welch,  for  respondent; 
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GART,  A.  J.  This  Is  an  action  for  $15,000 
damages  on  account  of  personal  injuries  sus- 
tained by  the  plaintiff  in  a  railroad  collision 
on  defendant's  line  in  Richland  county,  S.  C, 
20th  September,  1901.  The  complaint  sets 
forth  two  causes  of  action  s^arately  stated; 
one  based  upon  the  Joint  and  concurrent  neg- 
ligence of  the  defendants,  tbe  other  upon  their 
Joint  concurrent  willful  tort  The  complaint 
alleges  that  on  the  night  of  the  26th  of  Sep- 
tember, 1901,  the  plaintiff  was  in  charge  of  the 
United  States  mall  as  railway  mall  clerk  upon 
the  passenger  train  of  the  defendaut  Southern 
Railway  Company,  No.  16,  tbe  evening  train 
from  Greenville  to  Columbia;  that  said  train 
collided  at  Fornance  with  freight  train  No.  72, 
the  former  running  into  the  rear  of  the  latter.' 
The  collision  is  alleged  to  have  been  due  to  the 
Joint  and  concurrent  negligence  and  careless- 
ness and  ftiult  of  defendants  in  the  particulars 
stated  in  paragraph  6  of  tiie  complaint  the 
substance  of  which  is  that  the  defendant  Rich, 
who  was  the  conductor  of  No.  72,  disobeyed 
orders,  and  ran  his  train  ahead  of  No.  16, 
without  allowing  the  time  required  by  the 
rule,  and,  as  a  result  before  he  could  get  his 
train  upon  the  side  track  at  Pomance,  the  pas- 
senger train  ran  into  the  rear  of  his  train 
wmie  it  was  standing  upon  the  main  line. 
The  second  cause  of  action  states  the  facts 
substantially  as  in  the  first  cause  of  action, 
except  that  the  conduct  of  the  defendants  is 
characterised  as  wanton,  willful,  and  mali- 
cious. The  answers  of  the  defendants  were 
SQ;Mi£ate,  and  contained  a  general  denial  of 
each  and  every  allegation  of  the  complaint 
The  Jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $8,000.  The  defendants  appealed 
upon  numerous  exceptions,  which  will  be  set 
out  in  the  rq;K>rt  of  the  case,  except  those 
hereinafter  considered. 

While  the  appellants'  attorney  Insists  upon 
the  ruling  of  this  court  on  the  questions  pre- 
sented by  the  exceptions  numbered  1,  2,  3,  4, 
S,  6,  10,  11,  12,  18,  17,  18,  19,  20,  21,  and  23, 
he  has  not  argued  them,  as  he  is  of  the  opin- 
ion that  they  have  l)een  decided  by  this  court 
on  previous  occasions,  adversely  to  the  con- 
tention of  appellants.  He  is  right  in  tills 
view,  and,  such  being  the  case,  we  deem  it 
only  necessary  to  overrule  those  exceptions. 

The  assignment  of  error  by  the  seventh  ex- 
ception is  as  follows:  "Error  of  the  presiding 
Judge  in  admitting  in  evidence  the  deposition 
de  bene  esse  of  George  R.  North;  the  ground 
of  objection  by  the  defendants  being  that  it 
did  not  appear  that  tiie  package,  at  the  time 
it  was  proposed  to  be  opened,  was  sealed  un- 
der the  seal  of  the  notary  public,  as  required 
by  law.  On  the  contrary,  it  appears  that  all 
the  notary  public  proposed  to  seal  was  the 
certificate  of  deposit  with  the  postmaster,  and 
that  was  sealed  before  the  deposition  was 
placed  in  the  envelope."  A  photographic  copy 
of  the  front  and  back  of  the  envelope  contain- 
ing the  deposition  is  set  out  in  the  record. 
Upon  the  back  of  the  envelope  there  is  in  type- 
writing a  certificate  signed  by  J.  A.  Bell,  no- 
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tary  public  for  North  Carolina,  to  the  effect 
that  the  deposition  was  retained  In  his  hands 
until  he  personally  deposited  it  In  the  United 
States  post  office  in  Charlotte,  N.  C,  duly  ad- 
dressed to  John  C.  Goggans,  clerk  of  the  court, 
Newberry,  S.  C.  This  typewriting  extends 
across  the  flap  of  the  envelope.  The  signa- 
ture of  the  notary  public  is  in  Ink,  and  is  be- 
low this  tj-pewrlting,  but  not  across  the  flap 
of  the  envelope.  The  impression  of  the  seal  is 
below  the  flap,  and  over  the  notary  public's 
name.  These  facts  are  sufficient  to  bring  the 
case  within  the  provisions  of  section  2883  of 
the  Code  of  Laws,  which  is  as  follows:  "Every 
deposition  taken  under  the  provisions  of  the 
two  preceding  sections  shall  be  retained  by  the 
bfllcer  taking  it,  until  he  delivers  it,  with  his 
own  hand,  into  the  court  for  which  it  was 
taken,  or  it  shall,  together  with  a  certificate 
of  the  reasons  aforesaid  of  taking  it  and  of  the 
notice,  if  any,  given  to  the  adverse  party,  be 
by  such  officer  sealed  yp  and  directed  to  such 
court,  either  by  mall  or  express,  and  remain 
under  his  seal  luitll  opened  in  court."  The  ap- 
pellants* attorney,  however,  contends  that  the 
following  facts  show  that  the  package  con- 
taining the  deposition  was  not  sealed  in  the 
manner  required  by  law:  The  impression  of 
the  seal  shows  clear  through  on  the  front  side 
of  the  envelope,  one  stroke  making  both  im- 
pressions. There  was  no  evidence  of  the  im- 
pression of  the  seal  upon  the  contents  of  the 
envelope,  which  consisted  of  the  testimony  of 
the  witness,  certificate  of  the  notary,  etc., 
showing  that  the  Impression  of  the  seal  was 
made  before  the  contents  were  placed  within. 
When  the  certificate  of  the  notary  public  tak- 
ing the  deposition  shows  that  It  was  retained 
by  him  until  it  was  placed  in  the  post  office 
properly  addressed,  and  that  he  personally 
placed  it  In  the  post  office,  it  makes  no  mate- 
rial difference  whether  he  prepared, the  cer- 
tificate before  or  after  placing  the  deposition 
in  the  envelope.  This  Is  a  substantial  com- 
pliance with  the  requirements  of  the  statute. 
By  reference  to  the  case  of  Travers  v.  Jen- 
nings, 39  S.  C.  410,  17  S.  E.  849,  it  will  be 
seen  that  the  facts  in  that  case  were  quite 
different  from  those  in  the  case  under  consid- 
eration. This  case  falls  within  the  principle 
stated  in  McKenzie  v.  Barnes,  12  Rich.  Law» 
205,  in  which  the  court  uses  this  language: 
"All  the  requisitions  of  these  rules  were 
chiefly  directory  to  the  commissioners.  Intend- 
ed to  suggest  to  them,  usually  persons  beyond 
the  jurisdiction  of  the  court,  means  for  guard- 
ing against  frauds  which  may  be  practiced  up- 
on the  depositions  taken  under  the  authority 
Intrusted  to  them.  So  far  as  the  requisitions 
of  the  rule  now  of  force  affect  the  discretion 
of  the  court  Itself,  a  substantial  compliance 
with  them,  accompanied  by  appearances  of 
fairness,  may  serve;  whilst  the  most  exact 
adherence  would  not  countervail  evidences  of 
fraud.  The  names  of  commissioners  must  be 
^written  by  themselves,'  yet  a  commission 
from  Australia  would  not  be  ordered  to  remain 
unopened  until  another  one  was  sent  to  prove 


the  handwriting  of  the  commissioners;  for 
who  would  prove  the  handwriting  on  the  sec- 
ond one?  Until  the  contrary  appeared,  the 
handwriting  would  be  presumed  genuine. 
With  like  indulgence,  names  written  on  a 
sealed  envelope  will  be  considered  across  the 
seals  until  some  reason  arises  for  supposing 
that  the  seals  have  been  broken.  ^  *  *  It 
has  been  supposed  that  'across  the  seals' 
meant  to  require  such  arrangement  of  the 
names  as  would  prevent  breaking  of  the  seals 
without  disturbance  of  the  names.  It  is,  how- 
ever, well  known  that,  where  skillful  villainy 
is  exercised  upon  the  fastenings  of  paper  pack- 
ages, simple  expedients  relied  upon  to  expose 
Its  tricks  serve  only  to  prove  treacherous  se- 
curity and  delusion.  To  the  care  and  fidelity 
of  the  commissioners  and  the  vigilant  integ- 
rity of  the  post-office  department  the  safe  re- 
turn of  commissions  sent  by  mall  must  be  con- 
flded,  and  when,  as  rarely  happens,  grounds 
for  suspecting  unfairness  are  presented,  a  lit- 
eral compliance  with  directions  may  be  de- 
manded to  prevent  fraud.  Btit  when  there 
has  been  a  manifest  effort  to  pursue  a  direc- 
tion, and  its  end  has  been  attained,  the  court 
will  not  allow  it  to  be  turned  to  the  defeat  of 
a  full  and  fair  trial  by  nice  discriminations  be- 
tween degrees  of  formality  not  plainly  distin- 
guished by  material  drciunstances.  The 
prominence  given  by  the  appellants.  In  their 
argument  here,  to  their  first  ground  of  appeal, 
must  be  our  excuse  for  the  attention  we  have 
bestowed  on  It,  so  disproportionate  to  its  in- 
trinsic importance."  This  exception  is  over- 
ruled. 

The  assignment  of  error  by  the  eighth  ex- 
ception is  as  follows:  "Error  of  the  presiding 
judge  in  sustaining  the  plaintiff's  objection 
to  the  following  question  asked  of  Dr.  Mc- 
intosh: *Did  the  shock  of  that  collision  pro- 
duce any  injury  upon  Mr.  Riser's  kidneys? 
Dr.  Mcintosh  was  a  medical  expert.  More 
than  that,  he  attended  the  plaintiff  from  the 
night  of  the  collision,  before  he  was  removed 
from  the  place  of  the  accident,  to  the  time 
he  left  the  hospital.  His  knowledge  as  an 
expert  and  his  personal  examination  of  the 
plaintiff  quaUfled  him  to  answer  the  ques- 
tion." There  are  two  reasons  why  this  ex- 
ception cannot  be  sustained.  In  the  first 
place,  the  question  propounded  to  the  wit- 
ness was  in  antagonism  to  the  rule  laid  down 
in  Easier  v.  Ry.  Co.,  59  S.  a  317,  37  S.  E. 
988.  The  court  has  so  recently  considered 
the  question  raised  by  the  exception  that  it 
only  deems  it  necessary  to  refer  to  the  au- 
thority just  mentioned.  In  the  second  place, 
the  record  shows  that  the  witness  had  al- 
ready practically  answered  the  question  pro- 
pounded to  him.  This  exception  is  therefore 
overruled. 

The  assignment  of  error  presented  by  the 
ninth  exception  is  as  follows:  "Error  of  the 
presiding  judge  in  overruling  defendant's 
objection  to  the  following  question  asked 
Mr.  Rich:  "When  this  accident  happened* 
were  you  retained  in  the  service  of  the  com- 
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pany?*  the  same  being  irreleTant**  When 
the  defendant's  attorney  objected  to  the  tes- 
timony, he  did  not  state  the  grounds  of  his 
objection.  The  numerous  cases  in  this  state 
show  that  the  question  is  not  properly  before 
this  court  for  consideration,  and  the  excep- 
tion must  therefore  be  overruled. 

The  assignments  of  error  In  the  fourteenth 
and  fifteenth  exceptions  are  as  follows: 

"(14)  £irror  of  the  presiding  judge  charging 
the  jury  as  follows:  'The  Southern  Railway 
having  undertaken  to  transport  the  United 
States  mail  was  bound  to  carry  the  agents 
In  charge  of  the  mail.'  The  error  consisting 
in  charging  as  matter  of  fact,  in  violation  of 
article  5,  S  26^  Const  S.  a,  that  the  Southern 
Railway  Company  had  undertaken  to  trans- 
port the  United  States  mail,  which  was  at 
issue.  / 

"(15)  Error  of  the  presiding  judge  in  char- 
ging the  jury  as  follows:  The  company 
owed  to  this  agent— this  mail  agent— the  duty 
to  carry  him  safely.'  The  error  consisted  in 
charging  as  matter  of  fact  that  plaintiff  was 
a  mail  agent,  and  that  he  was  on  duty  as 
such  at  the  time  of  the  accident,  which  facts 
were  at  issue,  in  violation  of  article  5,  §  26, 
Const.  S.  CX"  Appellants*  attorney  does  not 
discuss  these  exceptions  in  his  argument  fur- 
ther than  to  say:  "Exceptions  14  and  15  im- 
pute error  in  charging  upon  the  facts.  A 
reference  to  them  is  all  that  is  needed,  we 
submit,  to  be  convinced  that  error  was  com- 
mitted.** When  the  charge  is  considered  in 
its  entirety,  it  will  be  seen  that  the  presiding 
judge  submitted  the  facts  at  issue  to  the  jury, 
and  likewise  charged  the  jury,  that,  "If  the 
testimony  satisfies  you  that  the  plaintiff  was 
a  mail  agent  in  charge  of  the  United  States 
mail,  and  was  on  board  of  the  passenger 
train  of  the  defendant  the  Southern  Railway 
Company  at  the  time  of  the  injuries  of  which 
he  complains,"  etc.;  thus  submitting  this 
specific  fact  for  their  determination.  There 
is  notliing  in  the  testimony  showing  that  this 
fact  was  contested.  It  seems  to  have  been 
assumed  even  by  the  defendants*  witnesses. 
These  exceptions  are  likewise  overruled. 

The  assignments  of  error  in  the  sixteenth 
and  twenty-second  exceptions  are  as  fol- 
lows: 

"(16)  Error  in  charging  the  jury  as  follows: 
'If  the  said  negligent  acts  were  done  by  the 
defendant,  its  agents  or  servants,  wantonly, 
willfully,  and  maliciously,  such  mail  agent 
would  be  entitled,  on  proving  his  case,  to 
not  only  compensatory,  but  punitive,  dam- 
ages.' The  error  consisting  in  (1)  holding  a 
master  liable  for  punitive  damages  for  the 
willful  tort  of  the  servant  without  authoriza- 
tion, direction,  participation,  or  ratification 
on  the  master's  part;  (2)  in  an  action  based 
upon  the  joint  willful  tort  of  master  and  serv- 
ant allowing  a  recovery  of  punitive  damages 
against  the  master  upon  proof  of  a  willful 
tort  by  the  servant  without  authorization, 
participation,  direction,  or  ratification  on  the 
part  of  the  master.     In  both  instances  de- 


priving the  defendant  company  of  its  prop- 
erty without  due  process  of  law,  contrary  to 
amendment  14,  Constitution  of  the  United 
States.** 

"(22)  Error  of  the  presiding  judge  in  re- 
fusing the  defendants'  sixth  request  to 
charge,  which  contained  a  correct  proposi- 
tion of  law  applicable  to  the  case,  as  fol- 
lows: 'A  master  is  not  responsible  in  puni-. 
tive  damages  for  the  willful  tort  of  his  serv- 
ant, unless  he  authorized  or  ratified  it'  To 
hold  otherwise  would  deprive  the  master  of 
his  property  without  due  process  of  law, 
contrary  to  amendment  14,  Constitution  of 
the  United  States." 

The  cases  cited  in  the  argument  of  the  ap- 
pellants' attorney  from  this  state  show  that 
the  question  is  settled  in  South  Carolina 
contrary  to  his  contention.  These  exceptions 
are  likewise  overruled. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(6S  W.  Va.  619) 

VIRGINIA  ACCIDENT  INS.  CX).  y.  DAW- 
SON, Secretary  of  State. 

(Supreme  Court  of  Appeals  of  West  Virginia, 
May  16,  1903.) 

FOREIGN  INSURANCE  COMPANIES— RIGHT  TO 

DO  BUSINESS— CERTIFICATE  FROM 

SECRETARY  OF  STATE. 

1.  A  foreign  accident  insurance  company  Is 
not  required  to  comply  with  section  2,  c.  34,  of 
the  Ck)de  of  1899,  and  get  its  certificate  to  do 
business  in  this  state  from  the  Auditor,  but  gets 
its  certificate  from  the  Secretary  of  State,  un- 
der sectioD  30,  c.  54,  of  the  Code  of  1899^  upon 
complying  with  the  latter  section.  It  is  not 
required  to  file  a  writing  accepting  the  provi- 
sions of  section  30,  and  agreeing  to  be  gOT- 
emed  thereby. 

Poffenbarger,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Petition  of  the  Virginia  Accident  Insurance 
Company  for  writ  of  mandamus  to  W.  M.  O. 
Dawson,  secret{iry  of  state.    Writ  granted. 

Rucker,  Anderson  &  Hughes,  for  petitioner. 
Brown,  Jackson  &  Knight,  for  respondent 

BRANNON,  J.  The  Virginia  Accident  In- 
surance Company,  a  Virginia  corporation,  de- 
siring to  do  business  in  this  state,  filed  with 
the  Secretary  of  State,  March  7,  1903,  a  copy 
of  the  certificate  of  its  corporation,  and  re- 
quested the  Secretary  of  State  to  issue  to  it 
a  certificate  of  the  fact  as  provided  in  section 
30,  c.  54,  of  the  Code  of  1899,  as  it  appears 
in  chapter  35,  p.  108,  Acts  1901,  but  the  Sec- 
retary refused  such  certificate;  and  the  com- 
pany asks  from  this  court  a  mandamus  re- 
quiring the  Secretary  to  issue  such  certifi- 
cate, in  order  that  it  may  carry  on  its  cor- 
porate business  in  this  state.  The  company's 
petition  states  that  it  engages  in  the  business 
only  of  insuring  persons  against  bodily  in- 
jury sustained  through  external,  violent,  and 
accidental  means  only;  that  It  issues  but  one 
form  of  policy;   that  in  case  of  accident  to 
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one  of  Its  assured.  It  is  bound  by  its  policy 
to  pay  him  $7  per  week  during  disability  for 
a  period  not  exceeding  26  weeks;  that,  ha 
case  of  death  within  16  weeks  after  the  in- 
Jury,  the  company  would  pay  $60  to  the  rep- 
resentative of  the  assured;  that  under  one 
policy  the  liability  could  not  exceed  $182; 
that  its  policy  assumes  risk  for  only  one 
month  at  a  time,  and  lapses  in  default  of 
premium,  which  is  $1  per  month.  The  re- 
turn of  W.  M.  O.  Dawson,  secretary  of  state, 
to  the  mandamus  nisi  awarded  by  this  court, 
presents  for.  our  consideration  two  reasons 
why  the  mandamus  should  not  go:  First, 
that  petitioner  is  a  foreign  insurance  com- 
pany, and,  as  such,  must  get  a  certificate, 
not  from  the  Secretary  of  State,  under  section 
30,  c.  54,  Code  1899,  but  from  the  Auditor, 
under  another  statute  (section  2»  c.  34);  and, 
second,  that,  if  the  Secretary  is  to  issue  a 
certificate,  the  company  had  not  fully  com- 
plied with  section  30,  c.  54,  as  it  did  not,  in 
addition  to  filing  the  certificate  of  incorpora- 
tion, also  file  a  writing  accepting  the  pro- 
visions of  section  30  of  chapter  54  of  the 
Code  of  1899,  and  agreeing'  to  be  governed 
thereby. 

The  case  involves  only  the  construction  of 
our  statute  law  pertinent  to  the  subject 
Does  the  certificate  to  enable  the  petitioner, 
as  a  foreign  corporation,  to  do  business  in 
this  state,  emanate  from  the  Secretary  of 
State,  under  section  30,  c.  54,  Ck>de  1899,  or 
from  the  Auditor,  under  section  2,  c.  34,  Code 
1899?  That  depends  on  the  question  whether 
an  accident  insurance  company  is  an  insur- 
ance company,  within  the  meaning  of  section 
2,  c.  34.  If  it  is,  then  the  petitioner  is  not 
entitled  to  a  certificate  from  the  Secretary 
of  State  at  all,  but  its  certificate  must  come 
from  the  Auditor.  On  the  other  hand,  if 
this  company  is  not  an  insurance  company, 
within  the  meaning  of  section  2,  c.  34,  then 
its  certificate  comes  from  the  Secretary  of 
State,  if  it  has  fully  complied  with  section 
30,  c.  54,  of  the  Code  of  1899.  Chapter  34 
concerns  insurance,  telegraph,  and  express 
companies,  generally,  by  Its  title,  and  by  nu- 
merous detailed  provisions  as  to  terms  upon 
which  they  shall  operate,  their  taxation,  serv- 
ice of  process  on  them,  and  their  liability. 
Section  1,  as  found  in  chapter  107,  p.  234, 
Acts  1901,  says  that  every  insurance,  tele- 
graph, telephone,  or  express  company  having 
Its  principal  place  of  business  in  this  state, 
incorporated  by  Virginia  before  June  20, 
1863,  or  by  this  state,  shall  be  a  domestic 
corporation;  all  others,  foreign.  This  pro- 
vision is  applicable  to  all  insurance,  tele- 
graph, telephone,  and  express  companies.  It 
distinguishes  foreign  from  domestic  corpora- 
tions for  the  general  purposes  of  that  chap- 
ter, or  any  other,  because  there  are  certain 
provisions  applicable  to  the  one,  and  not  to 
the  other,  and  this  section  gives  the  test  as 
to  whetlier  such  a  corporation  is  domestic  or 
foreign  for  general  legal  purposes.  It  Is  ap- 
plicable to  all;  but,  when  we  come  to  section 


2,  we  find  it  limited  to  particular  corpora* 
tions,  reading:  *'It  shall  not  be  lawful  for  any 
officer,  or  agent  of  any  life,  fire  or  marine 
insurance  company,  directly  or  indirectly,  to 
take  risks  or  issue  policies  of  insurance  with- 
in this  state,  without  first  procuring  from  the 
Auditor  a  certificate  as  hereinafter  directed. 
Before  obtaining  such  certificate,  such  com- 
pany, its  officers  or  agents,  shall  furnish  the 
Auditor  with  a  statement  under  oath  of  the 
president  or  secretary  of  the  company,  fbr 
which  he  or  they  may  act,  which  statement 
shall  show:  First  The  name  and  locality  of 
the  company,"  and  10  other  items  of  the 
statement,  "which  statement  shall  be  filed 
in  the  office  of  the  said  Auditor."  Clearly, 
this  language  is  limited  to  "life,  fire  or  marine 
insurance"  companies.  It  does  not  include, 
but  by  implication  excludes,  accident  insur- 
ance companies.  Such  are  its  words.  Do 
not  these  words  mean  what  they  import? 
Though  only  the  words  "life,  fire  or  marine 
insurance"  are  used,  do  they  have  a  broader 
meaning,  and  include  accident  insurance— 
any  insurance  company?  Do  they  include 
employers*  liability  insurance,  or  fidelity  and 
guaranty  insurance,  or  title  insurance,  or  live 
stock  insurance,  or  boiler  or  glass  insurance? 
Will  those  words  open  to  take  in  evei*y  new 
species  of  insurance  that  may  come  in  the 
mutation  of  business  in  future?  I  think  not 
But  it  is  so  argued  virtually.  Let  us  go  back 
to  see  whether  those  three  words,  "life," 
"fire,"  "marine,"  were  sedately  chosen.  An 
act  passed  in  1867  (Acts  1867,  p.  146,  .c.  117) 
laid  a  tax  on  "all  insurance  companies  es- 
tablishing agencies  or  doing  business  in  this 
state  except  life  and  accidental,"  and  re- 
quired a  deposit  of  $25,000  with  the  Treas- 
urer. This  favored  life  and  accident  com- 
panies, by  exempting  them  from  tho^  de- 
mands. In  the  Code  of  1868  we  find  section 
2,  c.  84,  the  parent  of  our  present  section  2, 
c.  34:  "It  shall  not  be  lawful  for  any  officer 
or  agent  of  any  foreign  fire  or  marine  in- 
surance company,  directly  or  indirectly,  to 
take  risks  or  issue  policies  without  procuring 
a  certificate  from  the  Auditor  as  hereinafter 
directed."  This  included  only  fire  and  marine 
insurance.  So  did  Acts  1871,  p.  145,  c.  107. 
Two  acts  of  1872-73,  chapters  69  and  221, 
and  Acts  1881,  p.  294,  c.  38,  still  include  in 
the  requirement  of  a  certificate  from  the 
Auditor  only  fire  and  marine  insurance;  but 
in  1882  (Acts  1882,  p.  202,  c  85)  section  2  was 
amended  to  include  life  insurance  companies. 
Chapter  108,  p.  320,  Acts  1891,  again  amended 
section  2,  but  did  not  widen  it  as  to  the  charac- 
ter of  the  companies.  Thus  we  see  that  the 
act  of  1867  required  of  all  insurance  com- 
panies a  deposit,  but  exempted  life  and  acci- 
dent companies.  The  Code  of  1868  required 
of  foreign  insurance  companies  an  invested 
capital  of  $200,000  in  section  2,  c.  34,  "Of 
foreign  insurance  companies,"  but  the  sec- 
tion only  named  fire  and  marine  companies. 
Accident  and  life  companies  were  still  ex- 
empted.   The  acts  later  exempted  those  two 
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until  18S2,  when  life  companies  were  put  in- 
to the  section,  but  accident  companies  were 
still  favored,  as  they  were  by  the  act  of  1867. 
The  Legislature,  through  several  acts,  favor- 
ed life  and  accident  companies,  and  then  saw 
proper  to  make  life  companies  come  under 
the  requirements  of  section  2,  but  still  left 
out  accident  companies.  Surely  it  knew  of 
accident  companies.  Tlirough  eight  acts 
amending  section  2  it  was  choice  in  selecting 
the  companies  it  would  bring  under  the  de- 
mands of  section  2.  The  letter  of  that  sec- 
tion does  not  include  accident  companies,  and 
past  acts  show  a  purpose  not  to  Include  them. 
Besides,  there  is  reason  for  this.  Fire,  ma- 
rine, and  life  insurance  companies  issue  large 
policies,  calling  for  hundreds  of  millions  of 
dollars  in  the  aggregate,  and  only  a  few  poli- 
cies are  of  inconsiderable  amount,  while  ac- 
cident companies  liave  small  risks,  and  dd 
not  compare  with  fire,  marine,  or  life  com- 
panies, either  in  the  aggregate  of  policies,  or 
in  the  amount  of  the  several  policies.  The 
losses  ftom  them  are  incomparably  smaller. 
Here  we  And  a  reason  for  difference. 

But  section  2,  after  requiring  of  all  fire, 
marine,  and  life  insurance  companies  a  cer- 
tain certlflcate,  adds,  ''No  foreign  Insurance 
company,  or  agent  thereof,  shall  transact  any 
business  of  insurance  in  this  state  unless  such 
company  is  possessed  of  at  least  one  hundred 
thousand  dollars  of  actual  capital  invested 
in  the  stock  or  bonds  •  •  •  at  the  cur- 
rent market  value  at  the  date  of  such  state- 
ment" It  is  said  that  this  applies  to  all  in- 
surance companies,  and  includes  accident 
companies.  Observe  that  the  section  opens 
with  requiring  a  statement  of  the  character, 
assets,  and  other  circumstances  of  only  life, 
fire,  and  marine  Insurance  companies,  and  in 
immediate  connection  It  adds  the  obligation, 
as  to  foreign  Insurance  companies,  of  having 
a  certain  capital.  Why  leave  the  words  of 
the  section  a  few  lines  above,  in  the  opening 
words  giving  the  companies  to  which  the  sec- 
tion relates— the  subject  of  the  section— and 
go  off  to  find  an  accident,  title,  or  guaranty 
insurance  company,  and  apply  this  clause  also 
to  It?  That  clause  makes  this  capital  an  ele- 
ment required  for  the  issuance  of  the  certifi- 
cate, and  that  is  the  certlflcate  required  in 
the  outset  of  the  section  only  of  life,  fire, 
and  marine  companies.  This  capital  require- 
ment Is  not  an  element  participating  in  a  dis- 
tinct certlflcate.  It  is  only  one  certlflcate 
with  which  the  section  deals.  As  the  office 
of  this  clause  is  to  add  a  prerequisite  to  the 
certlflcate  as  to  foreign  companies,  we  must 
relate  It  only  to  those  companies  required 
to  have  that  certlflcate.  The  section  de- 
mands a  certlflcate,  by  Its  words,  only  of  cer- 
tain companies,  and  specifles  the  requisites 
for  it;  and,  having  done  this,  section  3  re- 
quires the  Auditor  to  issue  that  same  certlfl- 
cate spoken  of  in  the  opening  of  section  2; 
that  is,  after  the  ''statement"  is  flled,  and 
evidence  adduced  of  the  Invested  capital,  and 
in  case  it  is  a  company  of  a  state  which  re- 


quires a  deposit  of  our  companies,  there 
must  be  also  evidence  that  a  like  deposit 
has  been  made  here.  It  is  the  one  certificate 
which  the  section  speaks  of,  and  that  is  re- 
quired only  of  life,  fire,  and  marine  com- 
panies by  the  letter  of  section  2. 

It  is  admitted  that  the  "statement,"  distinc- 
tively so  called,  is  requhred  only  of  life,  fire, 
and  marine  companies.  If  so,  accident  com- 
panies do  not  have  to  file  it  This  tends  to 
show  that  accident  companies  are  not  Includ- 
ed. Note  the  words  in  section  2,  "market  val- 
ue at  the  date  of  such  statement"  That  state- 
ment is  required  only  of  life,  fire,  and  marine 
companies.  It  requires  the  investment  only  of 
them.  Stress  is  placed  in  argument  upon  the 
inrovlslon  in  section  2  that  the  Auditor  may 
investigate  the  condition  of  any  insurance  com- 
pany, and,  if  its  condition  Is  unsound,  revoke 
its  certlflcate.  That  does  not  broaden  the 
scope  of  the  section.  That  applies  only  where 
a  certlflcate  Is  required,  and  I  repeat  that 
ttiere  is  but  one  certlflcate  mentioned  in  the 
section,  and  that  is  the  one  requhred  of  life, 
fire,  and  marine  companies.  If  no  statement 
is  required  of  an  accident  company,  then  no 
certlflcate  Is  required  of  it,  for  the  flling  of  the 
statement  is  an  element  of  the  certlflcate,  or 
prerequisite.  The  same  answer  Is  given  as  to 
the  feature  authorizing  the  Auditor  to  revoke 
a  certlflcate  where  a  company  holding  it  has 
failed  to  pay  a  Judgment  It  applies  only  in 
those  cases  where  a  certlflcate  is  demanded  by 
the  statute.  It  may  be  that  such  powers  over 
unsound  accident,  title,  stock,  or  other  insur- 
ance should  exist,  but  the  Legislature  has  not 
yet  provided  for  it 

We  are  called  by  the  brief  to  consider  sec- 
tion 18,  c.  34,  wherein  it  is  provided  that  no 
agent  shall  make,  renew,  or  negotiate  any  in- 
surance without  "first  obtaining  the  Auditor's 
certificate  of  authority  as  required  by  law," 
and  Subjecting  him  to  penalty  for  so  doing.  It 
is  said  this  requires  a  second  certificate. 
Whether  so  or  not  it  has  no  force  on  the  quesr 
tion  in  hand.  But  this  section  does  not  de- 
fine a  second  certificate.  It  is  the  certificate 
"required  by  law";  that  is,  by  other  law— the 
one  Issued  to  the  company  under  section  3. 
The  only  purpose  of  section  18  Is  to  enforce 
the  provisions  of  section  2  requiring  certain 
companies  to  have  certificates  of  authority  to 
insure.  Insurance  companies  operate  by  of- 
ficers and  agents.  If  they  are  by  punishment 
restrained  from  getting  insurance  for  unau- 
thorized companies,  the  evil  contemplated  will 
be  suppressed;  that  Is,  the  Issue  of  Insurance 
policies  by  companies  which  have  no  certifi- 
cate of  authority.  It  is  needless  to  dte  au- 
thority to  prove  that  an  accident  company  is 
different  from  a  life  or  flre  or  marine  insur- 
ance company.  The  difference  Is  substantial. 
We  cannot  accede  to  the  position  that  this 
company  is  a  life  lnsiu*ance  company  because 
if  death  ensues  It  pays  $60.  It  Is  not  a  life 
Insurance  company,  within  the  meaning  of 
section  2,  c.  34.  We  think  that  life,  fire,  and 
marine  insurance  companies  are  the  only  ones 
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contemplated  by  section  2.  In  answer  to  a 
question,  we  do  not  think  that  life,  fire,  or  ma- 
rine Insurance  companies  obtaining  a  certifi- 
cate under  section  2,  c  34,  have  also  to  comply 
with  section  30,  c.  54,  and  get  certificate  under 
the  latter  section. 

We  conclude  that  accident  insurance  compa- 
nies do  not  come  under  section  2,  c.  34,  of  the 
Code  of  1899,  so  as  to  require  the  Auditor's  cer- 
tificate therein  specified.  The  Legislature  has 
not  yet  so  ordered.  It  has  not  yet  seen  fit  to 
require  of  them  $100,000  capital  invested.  We 
cannot  legislate.  We  cannot  amend  the  stat- 
ute. 

After  writing  the  above,  I  discover  that  sec- 
tion 13,  c.  84,  was  amended  by  chapter  107,  p. 
234,  Acts  1901,  so  as  to  place  a  fixed  license 
tax  on  foreign  accident  insurance  companies. 
Until  the  act  of  1901,  they  were  not  in  that 
section  by  express  specification.  That  section 
says  that,  if  any  company  fail  to  make  pay- 
ment or  report  of  business,  the  Auditor  sliall 
not  issue  to  the  company  the  certificate  men- 
tioned in  section  3  of  chapter  34;  and  from 
this  it  may  be  argued  ttiat,  as  foreign  accident 
companies  are  brought  under  the  license,  they 
must  obtain  the  Auditor's  certificate,  under 
section  2,  Just  the  same  as  life,  fire,  and  marine 
insurance  companies,  and  have  invested  capi- 
tal of  $100,000.  To  so  hold,  we  must  amend 
section  2  by  inserting  the  word  "accident," 
and  make  it  read,  "It  shall  not  be  lawful  for 
any  officer  or  agent  of  any  life,  fire,  marine  or 
accident  insurance  company  •  •  ♦  to  take 
risks  without  the  Auditor's  certificate."  We 
must  thus  amend  the  section  by  implication. 
We  must  do  what  the  Legislature  did  not  do. 
Nothing  short  of  this  will  bring  such  result. 
The  Legislature  in  1901  selected  certain  sec- 
tions of  chapter  34  for  amendment,  but  left 
section  2  untouched.  Shall  we  amend  it  by  in- 
serting that  word?  The  Legislature  put  it  in 
one  section,  but  not  In  the  other.  We  cflinnot 
thus  amend  when  the  Legislature  having  the 
matter  in  hand  has  not  done  so.  We  must 
say  that  it  intended  to  leave  section  2  stand, 
and  must  give  it  as  left  standing,  and  section 
13  as  amended  in  1901,  each,  effect  Thus  we 
say  that  section  13  denies  the  Auditor's  certifi- 
cate to  those  companies  in  default  required  by 
section  2  to  have  such  certificate,  but  that  such 
companies  as  are  not  required  by  section  2 
to  have  the  certificate  are  not  meant  by  that 
clause.  Those  companies  not  reporting  busi- 
ness for  license  tax,  or  not  paying  it,  are  un- 
der section  14,  which  puts  them  and  their 
agents  under  penalty  of  not  less  than  $100 
nor  more  than  $1,000.  The  act  of  1901  did  not 
Insert  accident  companies  in  section  2,  because 
it  did  not  intend  to  require  of  them  proof  of 
$100,000  assets. 

The  next  question  is,  is  the  petitioner  enti- 
tled to  a  certificate  from  the  Secretary  of 
State  under  section  30,  c.  54,  of  the  Code  of 
1899?  We  think  it  is.  That  section  says: 
"Any  corporation  duly  Incorporated  by  the 
laws  of  any  state  or  territory  of  the  United 
States,  or  of  the  District  of  Columbia,  or  of 


any  foreign  country,  may  unless  it  be  other- 
wise expressly  provided  hold  property  and 
transact  business  In  this  state  upon  complying 
with  the  requirements  of  this  section,  and  not 
otherwise.^'  The  requirement  1b  only  that  it 
file  with  the  Secretary  of  State  a  copy  of  its 
articles  of  association,  and  of  the  law  or  aur 
thority  under  which  It  Is  incorporated.  Then 
the  Secretary  Issues  a  certificate  of  the  fact  of 
filing  such  documents,  and  this  certificate  op- 
erates by  law  to  allow  it  to  do  Its  corporate 
business  in  this  state.  If,  however,  the  cor- 
poration is  a  railroad  or  other  corporation  do- 
ing business  in  this  state,  as  lessee  of  the 
works,  franchise,  or  property  of  another  corpo- 
ration, or  person,  or  otherwise,  it  must.  In  ad- 
dition to  the  documents  Just  mentioned,  file  a 
paper,  sealed  with  the  corporate  seal,  accept- 
ing the  provisions  of  section  30,  and  agreeing 
to  be  governed  thereby.  This  is  not  require- 
ed  of  any  but  such  lessee  corporation.  The  ob- 
ject of  this  provision  is  to  prevent  such  lessee 
from  escaping  the  liability  Imposed  by  that 
section  on  the  plea  that  It  is  only  a  lessee. 
The  section  makes  railroad  corporations  doing 
business  in  this  state,  as  to  property,  works, 
and  operations,  domestic  corporations.  It  was 
the  purpose  to  compel  agreement  to  be  so  lia- 
ble as  a  domestic  corporation  in  demanding  a 
corporate  consent  from  such  lessee  company. 
But  this  accident  insurance  company  is  not  a 
lessee  corporation  operating  works  of  another. 
The  Legislature  of  1893  considered  that  section 
2,  c.  34,  would  not  apply  to  guaranty  compa- 
nies, as  it  put  in  a  section  making  it  apply  to 
them.  Code  1899,  p.  121,  c.  10.  What  the 
Legislature  ought  to  have  done  Is  one  thing. 
What  it  did  do  is  another.  Only  the  Legis- 
lature can  cure  defects.  A  court  cannat  leg- 
islate. 
Therefore  we  award  the  mandamus. 

POFPENBARGER,  J.  (dissenting).  .  The 
Virginia  Accident  Insurance  Company,  a  Vir- 
ginia corporation,  and  clearly  a  foreign  cor- 
poration, within  the  meaning  of  the  stat- 
utes of  this  state,  asks  for  a  peremptory  writ 
of  mandamus  commanding  the  Secretary  of 
State  to  issue  to  it  a  certificate,  under  sec- 
tion 30  of  chapter  54  of  the  Code  of  1899,  au- 
thorizing It  to  do  business  In  this  state. 
This  application  is  resisted  by  the  Secretary 
of  State  on  the  grounds  that  said  company 
is  not  entitled  to  a  certificate  under  said 
section,  and  that  he  has  no  authority  to  is- 
sue the  same,  and  that  said  company  must 
obtain  its  certificate  and  authority  to  do  busi- 
ness in  this  state  from  the  Auditor. 

The  solution  of  the  question  presented  de- 
pends upon  the  construction  of  chapter  84  of 
the  Code,  under  which.  If  at  all,  accident  in- 
surance companies  must  obtain  such  authori- 
ty from  the  Auditor.  Said  company  Insists 
that  only  life,  fire,  and  marine  insurance  com- 
panies are  subject  to  supervision  by  the  Au- 
ditor, and  required  to  obtain  from  him  au- 
thority to  do  business.  Whether  accident  in- 
surance companies  fall  within  the  require* 
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mentB  of  said  chapter  must  be  determined  by 
reference  to  the  several  acts  of  the  Legisla- 
ture, commencing  with  section  8  of  chapter 
113,  p.  146,  of  the  Acts  of  1863,  requiring, 
among  other  things,  a  license  to  any  person 
to  "act  as  agent  for  any  foreign  Insurance 
company,"  and  inflicting  a  penalty  of  not 
less  than  $5  nor  more  than  $50  for  acting 
without  such  license.  Section  55  of  chapter 
118,  p.  166,  of  the  Acts  of  1863,  required 
every  agent  of  any  insurance  company  In- 
corporated by  any  other  state  or  government 
to  return  under  oath  to  the  assessor,  annual- 
ly, the  gross  receipts  of  such  agency.  Sec- 
tion 16  of  chapter  123,  p.  222,  of  the  Acts  of 
1863,  imposed  license  taxes  upon  every  agent 
of  a  foreign  Insurance  company  doing  busi- 
ness within  the  state;  the  amount  being  $50 
for  every  such  company  for  which  the  agent 
acted,  except  in  towns  or  cities  containing 
a  population  of  3,000  or  more,  and  in  such 
cities  or  towns  a  tax  of  $100  per  annum. 
Chapter  33,  p.  23,  of  the  Acts  of  1864,  may 
be  regarded  as  the  groundwork  of  legisla- 
tion in  this  state  looking  to  the  creation  of 
a  bureau  for  the  supervision  and  control  of 
Insurance.  That  chapter  contains  13  sec- 
tions, and  expressly  repeals  the  sections 
hereinbefore  referred  to,  as  well  as  the 
twenty-third  and  following  sections  of  chap- 
ter 39  of  the  Code  of  Vfarglnla  of  1860.  This 
chapter  took  out  of  the  hands  of  the  as- 
sessors of  the  various  counties  the  licensing 
of  the  agents  of  foreign  insurance  companies, 
and  placed  the  entire  control  and  supervision 
of  insurance  companies  and  their  agents  in 
the  bands  of  the  Auditor  of  the  state.  Sec- 
tion 1  of  said  chapter  reads  as  follows: 
''Every  domestic  Insurance  and  express  com- 
pany, and  every  person  acting  in  this  state 
as  principal  agent  of  any  foreign  insurance 
or  express  company,  shall  semi-annually 
make  returns  to  the  auditor  as  follows." 
Then  follow  section  2,  showing  what  shall  be 
returned;  section  3,  requiring  the  payment 
into  the  treasury  of  the  state  of  a  tax  of 
3  per  cent,  on  the  amount  of  premiums  so 
returned;  section  4,  prescribing  the  penalty 
for  failure  to  make  the  returns,  and  relieving 
said  companies  from  the  payment  of  any  oth- 
er taxes  to  the  state,  and  any  county  levy 
or  school  tax;  section  5,  prohibiting  any  for- 
eign insurance  company,  after  the  1st  day 
of  April  then  next,  from  renewing  any  con- 
tract of  Insurance  without  having  complied 
with  the  provisions  of  section  6;  section  6, 
requiring  the  appointment  of  an  attorney, 
and  consent  and  agreement  that  service  of 
process  upon  him  should  be  as  effective  as  if 
duly  served  upon  the  company;  section  7, 
requiring  the  power  of  attorney  to  be  filed 
by  the  company  in  the  office  of  the  Secretary 
of  State;  section  8,  providing  that  the  pow- 
er of  attorney  should  be  irrevocable  as  long 
as  any  liability  of  the  company  remained  un- 
satisfied in  the  state;  section  10,  making 
service  on  the  attorney  equivalent  to  service 
on  the  principal;  section  11,  Imposing  a  pen- 


alty of  not  less  than  $20  nor  more  than  $200 
upon  the  agent  acting  without  having  com- 
plied with  the  fifth,  sixth,  seventh,  and  eighth 
sections;  and  section  12,  providing  that  every 
insurance  company  which  had  been  or  should 
be  incorporated  by  an  act  of  the  General  As- 
sembly of  Virginia  in  force  within  this  state, 
or  under  the  act  of  the  Legislature  of  this 
state  passed  October  26,  1863,  "shall  be 
deemed  a  domestic  company  within  the 
meaning  of  this  act,  and  every  other  Insur- 
ance or  express  company,  a  foreign  compa- 
ny." An  examination  of  chapter  34  of  the 
present  Code  will  show  that  it  contains,  in 
some  form  and  in  some  connection,  the  gen- 
eral plan  and  substantial  provisions  of  said 
chapter  33,  p.  23,  of  the  Acts  of  1864,  and 
plainly  and  unmistakably  Includes,  when 
read  in  the  light  of  said  act  of  1864,  every 
foreign  insurance*  company,  of  any  descrip- 
tion whatever. 

Recurring  again  to  previous  legislation,  we 
come  to  chapter  117,  p.  146,  of  the  Acts  of 
1867,  the  first  section  of  which  reads  as  fol- 
lows: "All  insurance  companies  establish- 
ing agencies  or  doing  business  in  this  state, 
except  life  and  accident  Insurance  company, 
shall  pay  to  the  state  semi-annually,  on  the 
first  day  of  July  and  January  of  each  year, 
a  tax  of  three  per  cent  upon  the  gross  re- 
ceipts of  such  companies  during  the  previous 
six  months  of  their  business  within  this 
state."  Section  2  requires  such  companies 
to  deposit  with  the  Treasurer  of  the  state 
$25,000.  Section  3  Imposed  a  penalty  for 
noncompliance  with  the  provisions  of  the  act. 
The  act  contains  no  repealing  clause.  It 
probably  relieves  life  and  accident  insurance 
companies  from  the  payment  of  the  tax  im- 
posed by  chapter  33,  p.  23,  of  the  Acts  of 
1864,  by  implication,  and  also  from  making 
the  deposit;  but  it  does  not  relieve  or  except 
them  from  other  duties  and  liabilities  im- 
posed by  the  act  of  1864,  not  included  with 
the  exceptions  named  by  the  act  of  1867. 
The  next  legislation  on  the  subject  Is  found 
in  chapter  34  of  the  Code  of  1868.     Section 

1  of  said  chapter  is  like  the  same  section' of 
the  same  chapter  of  the  present  Code,  except 
for  the  addition  of  one  word  in  the  present 
section.  Section  2  of  said  chapter,  down  to 
"life  insurance  companies  associations," 
reads,  in  all  substantial  respects,  like  section 

2  of  the  Code  of  1868,  except  that  in  the 
Code  of  1868  the  word  "foreign"  was  Insert- 
ed in  the  first  line  after  the  words  "agent  of 
any,"  and  the  word  "life,"  appearing  in  the 
first  line  of  the  present  section,  was  omitted, 
and  except,  further,  that  the  capital  required 
was  $200,000  under  the  Code  of  1868,  while 
it  is  but  $100,000  in  the  present  statute. 
Said  section  2  of  chapter  34  of  the  Code  of 
1868  contained  a  further  provision  as  to  how 
much  capital  should  be  in  cash,  and  required 
$25,000  to  be  deposited  with  the  Governor. 
The  remaining  provisions  of  said  chapter  of 
the  Code  of  1868  are  very  similar  to  those 
of  chapter  34  of  the  present  Code.    In  one 
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Bignlficant  respect  it  altered  the  act  of  1864. 
It  Will  be  remembered  that  the  act  of  1864 
required  the  power  of  attorney  to  be  filed 
in  the  office  of  the  Secretary  of  State.  The 
Code  of  1868  required,  as  does  the  present 
Code,  that  the  certificate  be  filed  in  the  Au- 
ditor's office.  While  it  did  not  require  from 
life  and  accident  insurance  companies  the 
statement  prescribed  ii»  section  2,  either  for- 
eign or  domestic,  it  did  require  "every  for- 
eign insurance,  telegraph  and  express  com- 
pany doing  business  in  this  state,  or  the 
agent  or  agents  thereof,  shall  annually  make 
returns  to  the  Auditor  as  follows."  Section 
7.  The  present  statute  requires  the  same 
thing.  Section  13  of  chapter  34  of  the  Oode 
of  1868  required  a  tax  to  be  paid  "by  any 
foreign  fire  or  marine  insurance,  telegraph 
or  express  company.'*  Section  18  of  chapter 
34  of  the  present  Code  requires  such  tax  to 
be  paid  by  any  foreign  insurance,  telegraph 
or  express  company,  in  the  first  clause  there- 
of, and  by  all  others,  including  life  insurance 
companies,  in  the  remaining  clauses.  The 
tax  on  both  life  and  accident  insurance  com- 
panies was  clearly  restored  by  chapter  34 
of  the  Code  of  1868.  Chapter  107,  p.  146,  of 
the  Acts  of  1871,  amended  section  2  of  chap- 
ter 34  of  the  Code  of  1868,  but  not  in  any 
substantial  or  important  particular.  It  made 
section  2  Inconsistent  with  section  13,  and 
to  that  extent  modified  said  section  13. 
Chapter  69,  p.  164,  of  the  Acts  of  1872-73, 
again  amended  and  re-enacted  said  section  2 
of  chapter  34,  and  expressly  repealed  so 
much  of  the  act  of  1871,  and  sections  8  and 
13  of  chapter  84,  as  were  inconsistent  or  in 
confiict  with  said  section  as  amended  by  the 
act  of  1872-73.  Section  2  of  chapter  84  of 
the  Code  of  1868,  before  and  after  amend- 
ment by  the  act  of  1871,  made  it  unlawful 
for  any  officer  or  agent  of  any  "foreign  fire 
or  marine  insurance  ccHnpany"  to  do  busi- 
ness in  this  state  without  having  procured 
from  the  Auditor  a  certificate,  etc.  As 
amended  by  the  act  of  1872-73,  said  section 
made  it  unlawful  for  any  officer  or  agent  of 
"any  fire  or  marine  insurance  company"  to 
do  business  as  aforesaid,  leaving  out  the 
word  "foreign."  It  is  to  be  observed  that 
the  change  has  been  carried  into  the  section 
as  it  stands  now.  All  life,  fire,  or  marine  in- 
surance companies,  whether  domestic  or  for- 
eign, are  now,  and  have  been  since  the  act 
of  1872-73,  requh*ed  to  render  the  statement 
prescribed  in  the  first  part  of  said  section. 
The  part  of  that  section  requiring  such  state- 
ment, which  is  not  coniined  to  foreign  insur- 
ance companies  of  any  kind,  is  immediately 
followed  by  this  language:  "And  no  foreign 
insurance  company,  or  agent  thereof,  shall 
transact  any  business  of  insurance  in  this 
state,  unless  such  company  is  possessed  of  at 
least  one  hundred  thousand  dollars  of  actual 
capital,"  etc.  The  change  in  the  statute  in 
reference  to  the  statement,  and  the  omission 
to  change  the  succeeding  part  of  it,  prohibit- 
ing  foreign   insurance   companies,    without 


any  express  exception,  firom  doing  business 
in  the  state,  except  upon  the  conditions 
thereinafter  named,  clearly  shows  that  the 
words  "life,  fire  or  marine  insurance  com- 
pany," in  the  first  part  of  the  section,  were 
not  intended  by  the  Legislature  to  limit  or 
qualify,  as  antecedent  words,  the  words  "no 
foreign  insurance  company,"  found  in  the 
second  part  of  the  section,  after  the  require- 
ment as  to  the  statement  and  in  reference 
to  a  wholly  different  matter,  namely,  the 
amount  of  assets  required  to  enable  a  foreign 
insurance  company  to  do  business  in  this 
state.  Said  act  of  1872-73,  however,  did  not 
require  the  statement  from  life  insurance 
companies,  but  in  the  second  part  of  the 
section,  as  amended  by  that  act,  imposing  a 
3  per  cent  tax  on  the  gross  amount  of  pre- 
miums received  in  this  state  for  the  previous 
year  upon  "every  foreign  insurance  company 
doing  business  in  this  state,"  contained  the 
proviso  that  "any  foreign  life  insurance  com- 
pany which  shall  invest  in  this  state  the 
whole  amottnt  of  its  net  receipts  from  its 
business  therein,  shall  pay  only  one-third  of 
the  aforesaid  rates."  This  shows  clearly 
that,  while  foreign  life  insurance  companies 
are  not  included  in  that  part  of  the  statute 
requiring  the  statement  to  be  made,  they 
were  included  in  the  second  part,  which  im- 
posed a  tax  upon  them,  and  required  the  ful- 
fillment of  certain  conditions  as  to  assets 
and  the  making  of  returns  for  taxation; 
thereby  again  emphasizing  the  entire  separa- 
tion and  distinction  of  the  second  part  of 
that  section  from  the  first  part 

The  next  act  is  chapter  38,  p.  294,  of  the 
Acts  of  1881,  which  again  amended  and  re- 
enacted  said  section  2.  The  amendment  con- 
sisted principally  of  the  elimination  there- 
from of  certain  provisions,  not  important  to 
be  considered  in  this  cozmection.  This  was 
followed  by  diapter  85,  p.  202,  of  the  Acts 
of  1882,  amending  and  re-enacting  the  whole 
of  chapter  34  of  the  Code  of  1868.  One 
change  made  in  section  2  by  this  act  is  the 
insertion  of  life  insurance  companies  among 
those  from  which  the  statement  is  required 
to  be  made.  Several  other  changes  were 
made  in  that  section,  which  need  not  be  re- 
peated here.  By  chapter  108,  p.  320,  of  the 
Acts  of  1891,  section  2  was  again  amended, 
and  re-enacted  so  as  to  read  as  it  now  ap- 
pears in  the  Code  of  1809. 

From  what  has  been  stated,  it  is  very  clear 
that  in  its  origin,  as  well  as  its  progress 
down  to  the  present  time,  all  this  legislation 
had  for  one  of  its  purposes,  but  perhaps  its 
chief  purpose,  the  obtaining  of  revenue  from 
these  corporations.  It  started  as  a  revenue 
measure,  and  is  continued  as  a  revenue  meas- 
ure. Clearly  the  second  part  of  section  2 
places  all  foreign  insurance  companies  under 
the  supervision  and  control  of  the  Auditor. 
Section  7  requires  a  return  to  the  Auditor  by 
every  foreign  insurance  company.  Section 
8  shows  what  returns  a  foreign  insurance 
company  shall  make.    It  reads  as  follows; 
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'^  such  returns  be  made  on  behalf  of  an 
Insurance  company,  tbey  shall  show  the 
amount  of  premiums  on  all  Insurances  made, 
renewed  or  negotiated  within  this  state,  or 
on  any  subject  of  insurance  within  this  state, 
on  behalf  of  such  companies,  during  the 
period  to  which  the  said  returns  relate,  in- 
cluding as  well  premiums  uncollected  as 
those  which  are  paid."  Section  11  shows 
when  and  for  what  period  the  returns  shall 
be  made,  and  with  what  degree  of  partic- 
ularity the  facts  shall  be  stated.  Section  12 
authorizes  the  Auditor  to  prescribe  forms  and 
regulations  for  carrying  the  provisions  of  the 
chapter  into  effect,  and  makes  it  the  duty 
of  every  assessor  to  transmit  to  him  a  list 
of  all  the  companies  and  agents  doing  busi- 
ness within  the  assessment  district  What  is 
the  reason  for  all  these  requirements?  The 
question  is  answered  in  the  next  section, 
which  reads,  in  part,  as  follows:  "At  the 
time  of  making  such  return  by  any  foreign 
insurance,  telegraph  or  express  company,  the 
officer  or  agent  making  the  same  shall  pay 
into  the  Treasury  of  the  state  a  tax  of  two 
per  cent,  on  the  gross  amount  of  the  premi- 
ums, or  charges  and  freights,  or  receipts  for 
diiq^Atches  and  messages  stated  in  the  said 
return,  which  shall  be  in  full  of  state  taxes 
only.*'  What  about  domestic  insurance  com- 
panies? This  is  answered  by  the  sixth  section, 
which  says:  "The  property  of  domestic  in- 
surance, telegraph  and  express  companies 
shall  be  assessed  for  taxation  as  other  prop- 
erty in  this  state.  But  the  stock  notes  of 
such  companies  shall  not  be  assessed;  nor 
shall  such  notes  or  any  part  of  them  be  con- 
sidered a  part  of  the  indebtedness  of  the 
maker  thereof,  in  listing  his  property  for 
taxation." 

It  has  been  shown  that  the  act  of  1804 
taxed  all  insurance  companies,  without  any 
distinction  between  foreign  and  domestic 
companies.  The  act  of  1867  probably  ex- 
empted life  and  accident  insurance  compa- 
nies from  any  taxation,  and  required  a  de- 
posit ftom  all  insurance  companies  except 
life  and  accident  companies.  Subsequent 
acts  haye  clearly  and  unmistakably  restored 
the  tax  upon  life  and  accident  insurance 
companies,  both  foreign  and  domestic.  It 
has  been  shown  that  originally  the  power  of 
attorney  executed  by  a  foreign  insurance 
company  was  required  to  be  filed  In  the  of- 
fice of  the  Secretary  of  State,  but  is  now  re- 
quired to  be  filed  in  the  Auditor's  office,  and 
there  If  no  statutory  proYision  which  ex- 
pressly gives  to  the  Secretary  of  State  or  his 
office  any  connection  with  or  control  over  an 
existing  insurance  company.  The  statement 
required  to  be  made  by  life,  fire,  and  marine 
insurance  companies  was  at  first  confined  to 
foreign  fire  and  marine  insurance  companies, 
and  made  its  first  appearance  In  the  Code  of 
1868.  That  has  been  modified  so  as  to  apply 
to  life,  fife,  and  marine  insurance  compa- 
nies, whether  domestic  or  foreign.  All  must 
make  that  statement.    Likewise,  the  require- 


ment as  to  assets  to  be  possessed  by  a  for- 
eign insurance  company  made  its  first  ap- 
pearance in  the  Code  of  1868,  and  has  since 
been  retained,  except  as  to  the  amount  of 
the  assets.  In  that,  as  first  inserted,  no  class 
of  companies  was  included  except  Insurance 
companies,  and  they  were  limited  to  foreign 
insurance  companies.  It  said  that  no  for- 
eign insurance  company  should  do  business, 
unless  possessed  of  a  certain  amount  of  ac- 
tual capltaL  Nothing  but  the  most  unsub- 
stantial inference  or  implication  could  limit 
the  words  "no  foreign  insurance  company," 
found  in  the  second  part  of  said  section,  so 
as  to  mean  foreign  fire  and  marine  insur- 
ance company  in  the  Code  of  1868.  If  any 
such  meaning  was  intended  originally,  the 
Legislature,  in  the  Acts  of  1872-73,  clearly 
obliterated  it,  and  showed  a  contrary  inter- 
pretation, when  it  left  the  words  "fire  and 
marine  insurance  company"  in  the  first  part 
of  the  section,  and  found  it  necessary  to  ex- 
cept life  insurance  companies,  in  express 
terms,  so  as  to  prevent  their  being  compelled 
to  pay  the  entire  amount  of  tax.  This  clear- 
ly shows  that  the  Legislature  never  did  in- 
tend the  statute  to  mean  what  it  is  claimed 
to  mean  by  the  plaintiff  here.  No  rule  of 
construction,  in  the  absence  of  such  express 
legislative  interpretation,  will  justify  the  con- 
struction contended  for  by  the  petitioner. 
Whatever  may  be  said  of  the  statute  as  it 
stood  in  the  Code  of  1868,  no  such  connection 
and  limitation  as  is  contended  for  here  can 
be  made  in  the  present  condition  of  that  sec- 
tion. Of  that  part  requiring  the  statement 
to  be  made,  the  section  applies  to  all  life, 
fire,  and  marine  insurance  companies.  Of 
that  part  containing  the  requirement  as  to 
assets,  it  is  limited  to  foreign  insurance  com- 
panies, so  that  it  cannot  have  the  same 
meaning  as  in  the  former  part  of  the  section, 
even  if  it  could  have  had  such  meaning  when 
the  former  part  was  limited  to  foreign  com- 
panies. This  legislation  having  been  com- 
menced for  revenue  to  be  derived  from  all  in- 
surance companies,  and  other  provisions  hav- 
ing been  ingrafted  upon  it,  partly  for  the 
purpose  of  enforcing  the  payment  of  revenue, 
and  partly  for  the  purposes  of  supervision, 
and  a  virtual  department  of  insurance  cre- 
ated in  the .  Auditor's  office,  through  which 
the  payment  of  taxes  is  to  be  enforced  and 
supervision  exercised,  and  the  Legislature 
having  manifested  in  this  legislation  a  clear 
intention  to  extend  the  supervisory  power  of 
the  state  over  all  insurance  companies,  no 
rule  of  mere  composition  or  grammatical 
construction  ought  to  be  permitted  to  over- 
come and  defeat  that  intention,  as  well  as  to 
narrow  and  cut  down  the  express  language 
of  the  statute.  The  rule  of  construction  of 
deeds,  wills,  statutes,  and  constitutions  dif- 
fers from  that  of  composition,  under  which  a 
general  and  indefinite  expression  is  limited  in 
meaning  and  effect  by  definite  words  ante- 
cedently used  In  the  same  connection.  In 
law  the  rule  of  construction  looks  not  only 
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to  what  has  gone  before,  bat  to  what  follows 
and  consequences  as  well.  It  compels  con- 
sideration of  the  whole  instrument,  so  that 
every  part  of  it,  if  possible,  may  take-efitect, 
and  that  every  word  in  it  may  operate  in 
some  way.  The  maxim  applied  by  Black- 
stone  is  "Nam  ex  antecentibus  et  consequenti- 
bus  fit  optima  interpretatio."  Not  only  must 
every  word  have  some  effect,  if  possible,  but 
its  full  effect,  if  not  inconsistent  with  other 
provisions.  Even  the  rule  of  grammar  un- 
der which  general  and  indefinite  words  are 
limited  by  definite  antecedent  words  is  not 
applicable  to  this  case.  Can  It  be  said  that 
"no  foreign  insurance  company"  is  uncertain 
and  indefinite?  Most  assuredly  it  is  not 
It  is  general,  but  its  meaning  is  not  the  least 
uncertain,  and  it  cannot  be  said  to  be  in- 
definite, so  that  its  meaning  must  be  obtain- 
ed from  antecedent  words. 

Do  the  words  "at  the  date  of  such  state- 
ment," found  in  the  clause  providing  that 
"no  foreign  insurance  company,  or  agent 
thereof,  shall  transact  any  business  of  in- 
surance," etc.,  demand  a  different  construc- 
tion? Plainly,  these  words  refer  to  the  state- 
ment required  in  the  first  part  of  the  sec- 
tion, and  It  is  urged  that  their  presence  is 
conclusive  evidence  of  legislative  intent  to 
narrow  the  words  "no  foreign  insurance"  so 
as  to  mean  "no  foreign  life,  fire,  or  marine 
Insurance  company."  Such  may  have  been 
the  original  design  and  proper  construction. 
As  stated,  the  requirement  of  a  statement 
was  first  made  in  the  Code  of  1868,  and  ap- 
plied only  to  "foreign  fire  and  marine"  in- 
surance companies,  but  the  chapter  required 
payment  of  taxes  by  all  foreign  insurance 
companies.  See  sections  7  to  13,  inclusive, 
c.  34,  Code  1868.  Section  7  requires  "every 
foreign  insurance"  company  to  make  return 
for  taxation.  Section  13  requires  payment 
of  taxes  by  every  "foreign,  fire  or  marine" 
insurance  company;  also  by  "any  other  in- 
surance company,  except  life  insurance  com- 
panies"; and  finally,  "by  a  life  insurance 
company,"  prescribing  different  rates  of  taxa- 
tion for  each  class,  namely,  4,  3,  and  2  per 
cent,  respectively.  Since  1868.  sections  2, 
3,  and  13  of  chapter  34  have  been  radically 
changed,  without  striking  out  the  words  "at 
the  date  of  such  statement."  Among  others, 
this  was  inserted  by  chapter  69,  p.  164,  Acts 
1872-73:  "When  by  the  laws  of  any  other 
state,  any  deposits  of  money  or  other  securi- 
ties, or  other  obligations  or  prohibitions,  are 
imposed  or  would  be  imposed  on  insurance 
companies  of  this  state,  doing,  or  that  might 
seek  to  do  business  in  such  other  state,  or 
upon  their  agents  therein,  so  long  as  such 
laws  continue  in  force,  the  same  obligations 
and  prohibition,  of  whatever  kind,  shall  be 
imposed  upon  all  insurance  companies  of 
such  other  state  doing  business  v^ithin  this 
state,  or  upon  their  agents  here."  When 
this  was  Inserted,  the  first  part  of  section  2 
required  the  statement  to  be  made  only  by 
fire  and  marine  insurance  companies.    Shall 


the  words  "all  insurance  companies  of  such 
other  state,"  in  the  new  provision,  be  so  re- 
stricted? Why?  It  is  later  in  date,  and,  if 
there  is  inconsistency  or  repugnance,  shall 
not  the  later  expression  of  legislative  will 
control,  and.  If  need  be,  broaden  the  first  and 
older  part  of  the  section?  Is  not  that  a  well- 
settled  rule  of  construction? 

Another  new  provision  inserted  by  the  act 
of  1872-73  is  this:  "Every  foreign  insurance 
company  doing  business  in  this  state  at  the 
time  of  the  making  of  the  annual  statement 
as  required  by  law  shall  pay  into  the  State 
Treasury,  as  taxes,  three  per  cent  of  the 
gross  amount  of  premiums  received  in  this 
state  during  the  previous  year,  taking  dupli- 
cate receipt  therefor,  one  of  which  shall  be 
filed  with  the  Auditor;  and  upon  the  filing 
of  said  receipts,  and  not  till  then,  the  Auditor 
shall  issue  the  annual  certificate  as  provided 
by  law,  and  the  said  sum  of  three  per  cent 
shall  be  in  full  of  state  taxes  only:  provided, 
that  any  foreigrn  life  insurance  company 
which  shall  invest  in  this  state  the  whole 
amount  of  its  net  receipts  from  its  business 
therein  shall  pay  only  one  third  of  the  said 
rates."  Are  the  words  "every  foreign  insur- 
ance company,"  found  in  this  new  provision 
of  section  2,  limited  in  meaning  to  fire  and 
marine  Insurance  companies  by  force  of  the 
old  language  In  the  first  clause  of  the  sec- 
tion? If  so,  why  the  necessity  or  reason  for 
the  proviso  as  to  life  Insurance  companies? 
Although  not  so  required  by  the  first  clause, 
did  not  this  new  clause  clearly  mean  that 
foreign  life  insurance  companies  should  make 
the  annual  statement  and  procure  the  cer- 
tificate? If  so,  did  not  the  same  clause  re- 
quire all  other  foreign  Insurance  companies 
to  do  the  same  things?  If,  to  effectuate  this 
new  and  later  requirement,  the  old  language 
of  the  first  part  of  the  section  must  be  broad- 
ened, what  harm  results  or  violence  is  done? 
"Whether  the  prior  statute  is  recent  or  of 
long  standing,  it  must  yield,  if  there  is  con- 
flict. But  with  a  view  to  ascertain  the  In- 
tent of  the  legislation  on  a  given  subject  at 
any  time  it  must  all  be  considered,  whether 
It  has  continued  in  force  or  been  modified 
by  successive  changes."  Suth.  Stat  Const  § 
283.  All  these  new  provisions  and  changes, 
and  others  hereafter  to  be  noted,  make  mani- 
fest an  intent  which  cannot  be  restrained  or 
cut  out  by  referring  such  general  words  as 
"no  foreign  insurance  company,"  "every  for- 
eign insurance  company,"  "any  insurance 
company,"  and  the  like,  to  the  antecedent 
words,  "life,  fire,  and  marine"  insurance  com- 
panies, as  ejusdem  generis,  for  they  occur  in 
new  and  distinct  provisions,  which  by  their 
express  terms  show  a  contrary  intention.  On 
this  subject  Sutherland  on  Statutory  Con- 
structions, §  279,  says:  "In  cases  coming 
within  the  reach  of  the  principle  just  illus- 
trated, general  words  are  read  not  according 
to  their  natural  and  usual  sense,  but  are  re- 
stricted to  persons  and  things  of  the  same 
kind  or  genus  as  those  just  mentioned.    They 
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are  construed  according  to  the  more  explicit 
context.  This  rule  can  be  need  only  as  an 
aid  in  ascertaining  the  leglslatlye  intent,  and 
not  tor  the  purpose  of  controlling  the  inten- 
tion or  of  confining  the  operation  of  the  stat- 
ute within  narrower  limits  than  was  intended 
by  the  lawmaker,  it  affords  a  mere  sugges- 
tion to  the  judicial  mind  that,  where  it  clear- 
ly appears  that  the  lawmaker  was  thinking 
of  a  particular  class  of  persons  or  objects, 
his  words  of  more  general  description  may 
not  have  been  intended  to  embrace  any  other 
than  those  within  the  class.  The  suggestion 
is  one  of  common  sense.  Other  rules  of  con- 
struction are  equally  potent— especially  the 
primary  rule  which  suggests  that  the  Intent 
of  the  Legislature  is  to  be  found  in  the  ordi- 
nary meaning  of  the  words  of  the  statute. 
The  sense  in  which  general  words  or  any 
words  are  Intended  to  be  used  furnishes  the 
rule  of  interpretation,  and  this  is  to  be  col- 
lected from  the  context;  and  a  narrower  or 
more  extended  meaning  will  be  given,  ac- 
cording as  the  intention  is  thus  indicated. 
To  deny  any  word  or  phrase  its  known  and 
natural  meaning  in  any  instance, .  the  court 
ought  to  be  quite  sure  that  they  are  follow- 
ing the  legislative  intention.  Hence,  though 
a  general  term  follows  specific  words,  it  will 
not  be  restricted  by  them  when  the  object 
of  the  act  and  the  intention  is  that  the  gen- 
eral word  shall  be  understood  in  its  ordinary 
sense." 

Having  ascertained  that  this  rule  restrain- 
ing general  words  to  antecedent  specific 
words  never  controls,  but  yields  to,  clearly 
apparent  legislative  intent,  and  that,  where 
the  provisions  of  a  prior  statute  are  in  con- 
flict with  those  of  a  later  one,  the  former 
must  yield,  how  is  it  possible  to  say  the  words 
"at  the  date  of  such  statement"  can  stand, 
and  control  the  clearly  expressed  intent  of 
the  Legislature  that  every  foreign  insurance 
company  shall  procure  from  the  Auditor  a 
certificate  to  do  business?  Take  the  follow- 
ing clause  found  in  section  2  of  chapter  34: 
''No  person  shall  act  as  agent  or  broker  in 
the  solicitation  or  application  for  a  policy  of 
insurance,  for  any  company  or  corporation 
referred  to  in  this  act,  without  first  procur- 
ing a  certificate  of  authority  from  the  Audi- 
tor." Can  there  be  any  doubt  that  it  applies 
ta  agents  of  all  insurance  companies?  Are 
not  all  classes  of  Insurance  companies,  do- 
mestic and  foreign,  mentioned  in  the  chapter? 
Are  not  life  insurance  companies,  without 
any  designation  or  limitation,  mentioned  in 
the  very  section  in  which  the  clause  is  found? 
All  the  provisions  of  the  entire  chapter  re- 
late to  the  same  general  subjects;  they  have 
sprung  into  being  at  different  times  within 
the  past  40  years;  they  are  or  were  acts  in 
pari  materia;  they  have  been,  from  time  to 
time,  combined,  arranged,  altered,  rearran- 
ged, and  finally  put  into  chapter  34  of  the 
Code;  and  the  legislative  Intent  must  be 
gathered  from  them  all,  and  must  prevail. 
The  application  of  any  one  narrow  rule  of 


construction,  or  a  construction  based  upon  a 
single  clause,  is  not  only  violative  of  the  rules 
of  statutory  construction,  but  injurious  to 
the  state  and  the  public,  as  it  will  operate  to 
deprive  the  state  of  its  revenues,  and  expose 
the  people  to  the  fraudulent  or  dangerous 
practices  and  operations  of  unsound  insur- 
ance companies. 

I  do  not  intend  to  say  here  tliat  all  insurance 
companies  are  required  to  have  $100,000  of 
capital,  to  liable  them  to  do  business  in  this 
state.  That  question  is  not  presented.  No  ap- 
plication has  been  made  to  the  Auditor  for  a 
certificate  to  do  business,  and  the  petitioner 
denies  that  it  is  requhred  to  have  such  certifi- 
cate, or  that  its  agents  must  obtain  such  cer- 
tificate&  If,  on  such  application,  the  Auditor 
should  refuse  It  on  the  ground  of  insufficiency 
of  assets,  the  question  may  come  before  this 
court  for  decision.  However  it  may  be  as  to 
the  requirement  concerning  assets  or  capital, 
I  think  there  cannot  be  any  doubt  that  all  for- 
eign insurance  companies  must  pay  taxes,  are 
subject  to  the  right  and  duty  of  the  Auditor 
to  examine  into  their  conditions  and  affairs, 
and  must  procure  the  certificate  of  authority 
to  do  business  In  this  state. 

The  provision  for  the  issuance  of  a  certificate 
by  the  Auditor  authorizing  insurance  compa- 
nies and  their  agents  to  do  business  in  the 
state  is  found  for  the  first  time  in  the  Code 
of  1868,  it  having  been  put  in  at  the  same  time 
that  the  requirements  as  to  statement  and  as- 
sets were  inserted,  and  has  ever  since  been  re- 
tained in  the  statute,  and  no  foreign  Insurance 
company  of  any  kind  or  character  is  entitled 
to  do  business  without  such  a  certificate.  Un- 
der the  Code  of  1868,  no  provision  was  made 
for  any  certificate  to  -any  domestic  Insurance 
company,  and  neither  sections  2  nor  3  applies 
in  any  manner,  shape,  or  form  to  anything 
but  foreign  Insurance  companies.  In  1882, 
when  the  whole  chapter  was  re-enacted,  it  was 
provided  that,  "upon  any  domestic  company 
complying  with  what  is  required  of  it  by  the 
preceding  section,  the  Auditor  shall  issue  a 
like  certificate  thereof."  This  was  not  done 
without  reason.  Up  until  that  time  the  Au- 
ditor was  authorized  to  examine  Into  the  con- 
dition and  affairs  of  foreign  Insurance  compa- 
nies qnly.  The  act  of  1882  authorized  him  to 
examine  into  the  condition  and  affairs  of  any 
insurance  company  doing  business  in  this  state. 
Here  it  appears,  by  express  language,  and  the 
cutting  out  and  insertion  of  words  and  clauses 
by  way  of  amendment,  that  sections  2  and  3 
wm'e  not  Intended  to  be  limited  to  the  compa- 
nies mentioned  in  the  first  part  of  the  section 
only.  These  changes  made  in  the  two  sections 
in  1872-73  are  retained  in  the  statute  as  it  is 
found  in  the  Code  to-day.  Not  only  In  ex- 
press terms,  but  by  the  manifest  intent  of  the 
Legislature,  as  read  in  the  nature  of  the  pro- 
visions made,  and  the  whole  course  and  his 
tory  of  antecedent  legislation,  it  clearly  ap- 
pears that  these  two  sections  are  designed  to 
give  to  the  Auditor  supervision  and  control, 
according  to  the  provisions  of  the  sections. 
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over  all  Insnrance  companies  doing  business 
In  this  state,  of  whatever  size,  character,  or 
Jurisdiction,  for  by  section  2  he  may  not  only 
inquire  Into  the  conditions  and  affairs  of  any 
Insurance  company  doing  business  in  this 
state,  but,  ''whenever  it  shall  appear  to  the 
satisfaction  of  said  Auditor  that  the  affairs  of 
any  such  company  are  in  an  unsound  condi- 
tion, he  shall  revoke  the  certificate  granted  in 
behalf  of  such  company  and  shall  cause  a  noti- 
fication thereof  to  be  published  in  some  news- 
paper of  general  circulation  published  at  the 
capltoI  of  this  state,  and  the  agent  or  agents 
of  such  company  are,  on  and  after  such  notice, 
required  to  discontinue  the  issuing  of  any  pol- 
icy or  of  the  renewal  of  any  previously  Is- 
sued,'' said  section  2  was  amended  In  impor- 
tant respects  by  chapter  221,  p.  646,  Acts 
1872-73,  and  a  new  section  added. 

It  may  be  said  that  this  argument  is  without 
force,  for  the  reason  that  section  3  says  such 
companies  may  acquire  a  certificate  from  the 
Auditor,  and  not  that  they  shall  have  such 
certificate.  But  if  some  other  part  of  the  stat- 
ute says  they  shall  not  do  business  without 
it,  the  certificate  becomes  essential,  and  its 
acquirement  a  condition  precedent  to  the  doing 
of  business.  They  are  not  compelled  to  take 
it,  but  they  are  not  allowed  to  do  business 
without  it.  This  question  is  set  at  rest,  in  ex- 
press and  emphatic  language,  as  to  all  insur- 
ance companies,  domestic  and  foreign,  in  sec- 
tion 2,  where  it  is  said,  "No  person  shall  act 
as  agent  or  broker  in  the  solicitation  or  appli- 
cation for  a  policy  of  insurance,  for  any  com- 
pany or  corporation  referred  to  in  this  act, 
without  first  procuring  a  certificate  of  author- 
ity from  the  Auditor.  Said  certificate  of  au- 
thority must  be  renewed  annually  on  the  first 
day  of  January,  or  within  sixty  days  there- 
after." 

Further  light  Is  thrown  upon  this  question 
by  the  history  of  the  provisions  found  in  sec- 
tion 18  of  chapter  34.  That  section  came  to 
life  ifi  1868,  along  with  the  provisions  as  to 
the  statement  and  the  assets  and  the  certifi- 
cate to  do  business,  and,  like  them,  was  con- 
fined to  the  officers  and  agents  of  foreign  in- 
surance companies,  who  were  prohibited  from 
making,  renewing,  or  negotiating  in  this  state 
any  Insurance  or  contracting  for  insurance  on 
behalf  of  such  company  unless  the  company 
had  complied  with  the  fifteenth  and  sixteenth 
sections  of  the  chapter,  in  reference  to  the  ap- 
pointment of  an  attorney  and  service  of  pro- 
cess. In  the  Acts  of  1872-73,  which  struck 
the  word  "foreign"  out  of  the  first  part  of  sec- 
tion 2,  there  was  added  something  that  was 
not  contained  In  section  18,  nor  any  other  part 
of  chapter  34,  namely,  that  "no  officer  or  agent 
of  a  foreign  Insurance  company  shall  make, 
renew  or  negotiate  In  this  state  any  Insurance 
or  contract  for  Insurance  on  behalf  of  such 
company,  or  transact  any  business  for  such 
company,  directly  or  indirectly,  without  first 
obtaining  the  Auditor's  certificate  of  author- 
ity as  required  by  law;  and  this  applies  to  all 
persons  engaged  in  any  manner  In  soliciting 


risks.  Issuing  or  obtaining  ^e  issue  of  poli- 
cies, selling  tickets  of  insurance,  or  otherwise 
doing  the  business  of  insurance,  either  by  di- 
rect appointment  from  the  company  or  as 
such  agent"  When  the  act  of  1882  was  passed 
in  an  effort  to  systematize  the  law  on  the 
subject,  and  when  it  was  provided  that  cer- 
tificates should  be  issued  to  domestic  as  well 
as  foreign  insurance  companies,  and  the  Au- 
ditor was  authorized  to  examine  into  the  con* 
dltlon  and  affairs  of  any  insurance  company, 
the  provision  added  to  section  2  by  the  Acts 
of  1872-73,  and  Just  quoted,  was  somewhat 
changed  in  its  phraseology,  namely,  by  strik* 
ing  out  the  word  "foreign,"  and  embodied  in 
section  18  of  the  chapter  where  it  ia  now 
found,  and  expressly  made  to  include  the 
agents  of  any  insurance  company  doing  busi- 
ness within  this  state. 

Plainly,  the  certificate  prescribed  and  au« 
thorlzed  by  section  3  of  chapter  34  Is  de- 
signed for  two  purposes,  in  that  it  may  be 
withheld  or  revoked  on  either  of  two  grounds 
for  the  purpose  of  enforcing  compliance  with 
the  statutory  regulations.  Whether,  when 
first  provided  for,  it  was  Intended  as  a  weap- 
on or  Instrument  by  which  to  exclude  un- 
sound Insurance  companies,  by  way  of  pro- 
tection to  the  public,  for  which  purpose  it 
is  still  used  and  Intended,  or  to  enforce  the 
payment  of  taxes  by  foreign  insurance  com- 
panies, it  is  unnecessary  to  inquire.  Certain- 
ly it  Is,  by  express  provision  of  the  statute^ 
authorized  to  be  used  for  the  latter  purpose, 
as  chapter  34  now  stands.  By  section  13, 
requiring  payment  of  taxes  by  foreign  insur- 
ance companies  to  the  Auditor,  It  is  further 
provided  that,  "should  any  company  fall  to 
make  such  payment  and  file  such  receipt^ 
the  Auditor  shall  not  issue  to  such  company 
the  certificate  mentioned  In  the  third  section 
of  this  chapter  so  long  as  such  failure  may 
continue."  That  is  the  only  direct  remedy 
to  be  found  in  the  CJode  of  West  Virginia  by 
which  to  enforce  payment  of  the  taxes  by 
foreign  Insurance  companies.  There  can  be 
no  remedy  for  the  collection  of  taxes,  except 
such  as  is  given  by  the  statute,  and  there  is 
none  other.  Unless,  therefore,  foreign  in- 
surance companies  are  required  to  take  such 
certificate,  there  is  no  remedy  by  which  they 
can  be  compelled  to  pay  the  taxes.  Are  they 
not  required  to  pay  taxes?  Does  not  the 
statute  expressly  require  them  to  pay  taxes? 
The  answer  to  these  questions  Is  found  in  the 
provisions  of  the  statute  hereinbefore  quoted, 
expressly  requiring  every  foreign  insurance 
company  to  pay  taxes  Into  the  State  Treas- 
ury. It  Is  true  that  certain  penalties  are 
prescribed  for  failure  to  make  the  return  and 
payment  of  the  taxes,  but  that  is  not  a  rem* 
edy  for  the  collection  of  the  taxes.  Condi- 
tions may  be  imagined  under  which  an  hi- 
surance  company  might  well  afford  to  pay 
the  penalty  fixed  by  the  statute,  rather  than 
to  pay  the  taxes.  The  taxes  might  be  far  In 
excess  of  the  forfeiture  for  failure  to  pay* 
Surely  the  Legislature  never  intended  to  Im- 
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pose  a  tax  upon  foreign  Insurance  companies 
.—every  insurance  company—- without  providr 
Ing  a  remedy  for  the  collection  of  the  taxes. 

Go  back  and  trace  up  the  history  of  the 
remedy  for  the  collection  of  taxes  from  for- 
eign insurance  companies.  Section  3  of  chap- 
ter 33  of  the  Acts  of  1801  required  the  re^ 
turn  to  be  made  and  the  tax  to  be  paid  at 
the  same  time,  and  section  4  of  said  chapter 
inflicted  a  penalty  for  failure  to  make  the  re- 
turn or  nonpayment  of  the  tax.  No  certifi- 
cate was  required.  The  act  of  1867  gave  a 
remedy  by  action  of  debt  to  recover  the  pen- 
alty. The  next  legislation  on  the  subject  is 
found  in  the  Code  of  1868,  c.  34,  S  13.  That 
section  provided  that  at  the  time  of  making 
the  return  the  tax  should  be  paid  by  "foreign 
fire  or  marine  insurance  companies,"  and 
then  says,  "And  at  the  time  of  making  such 
return  by  any  other  Insurance  company,  ex- 
cept life  insurance  companies,  the  officer  or 
agent  making  the  same  shall  pay  into  the 
Treasury  of  the  state  a  tax  of  three  per  cent 
on  the  amount  of  premiums  mentioned  in 
said  return;  and  at  the  time  of  making  such 
return  by  a  life  insurance  company,  the  offi- 
cer or  agent  making  the  same  shall  pay  into 
the  Treasury  a  tax  of  two  per  cent  on  the 
amount  of  premiums  mentioned  in  said  re- 
turn." The  express  language  of  this  section 
did  not  require  the  withholding  of  the  cer- 
tificate for  nonpayment  of  the  tax.  When 
this  section  was  amended  and  re-enacted  by 
the  act  of  1882,  it  required  "any  foreign  in- 
surance company"  to  pay  the  tax  at  the  time 
the  return  was  made,  and  then  said  that,  if 
such  company  failed  to  make  such  payment, 
the  Auditor  should  not  issue  to  such  company 
the  certificate  mentioned  in  the  third  section 
of  the  chapter  so  long  as  such  failure  con-' 
tinued.  There,  for  the  first  time,  the  with- 
holding of  the  certificate  was  made  th^  rem- 
edy for  the  collection  of  the  tax  from  foreign 
insurance  companies;  and  such  use  has  been 
from  that  time,  and  still  is,  continued. 

The  amendment  of  section  13  of  chapter 
34  of  the  Code  of  1899,  by  chapter  107,  p. 
234,  of  the  Acts  of  1901,  but  confirms  the 
views  hereinbefore  expressed.  Prior  to  the 
amendment,  section  13  required  all  foreign 
Insurance  companies,  except  "foreign  live 
stock"  insurance  companies,  to  pay  taxes  at 
the  rate  of  2  per  cent  on  the  gross  amount 
of  premiums.  It  and  other  sections  were  so 
amended  as  to  require  payment  of  taxes  on 
the  risks  taken,  instead  of  on  the  premiums, 
and  as  to  classify  the  companies,  and  pre- 
scribe different  rates  of  taxation,  making  fire 
companies  pay  one-fourth  of  a  mill  on  each 
dollar,  life  and  accident  companies  1%  mills 
on  each  dollar,  and  miscellaneous  companies 
one-tenth  of  a  mill  on  each  dollar.  This  sep- 
aration and  classification,  resulting  in  the 
naming  of  ."accident"  companies  as  subject 
to  taxation,  confirms  the  view  that  the  liCgis- 
lature  itself  considered  such  companies  as 
Included  in  the  words  "foreign  insurance" 


companies,  used  in  the  sections  imposing  tax- 
ation. 

Further  pursuit  of  this  question  of  legis- 
lative intent  is  unnecessary.  Every  recur- 
rence to  the  statutes,  and  re-examination  of 
them,  reveals  changes  by  elimination  of 
words,  insertion  of  words,  and  rearrange- 
ments, all  indicating  the  same  thing,  and  set- 
ting the  miitter  of  legislative  Intent  entirely 
beyond  question.  All  insurance  companies, 
domestic  and  foreign,  except  some  that  are 
expressly  exempted,  and  possibly  some  men- 
tioned in  chapter  55  of  the  Code  of  1899,  and 
those  provided  for  by  chapter  28,  p.  47,  of 
the  Acts  of  1891,  are  clearly  made  subject  to 
supervision,  examination,  and  taxation,  and 
must  procure  their  certificates  to  do  business 
from  the  Auditor.  For  domestic  mutual  fire 
insurance  companies  organized  under  chap- 
ter 55  of  the  Code  of  1899,  and  title  and  trust 
companies  provided  for  by  chapter  28,  p. 
47,  of  the  Acts  of  1891,  Code  1899,  p.  1118,  no 
express  provision  is  made  in  those  chapters; 
and  whether  chapter  34  of  the  Code  applies 
to  them  is  a  question  which  does  not  arise 
here,  and  cannot  be  decided.  Companies 
formed  for  mutual  relief  and  for  insuring 
lives  on  the  assessment  plan,  mentioned  in 
section  27a  of  chapter  55  of  the  Code,  are 
classified  into  domestic  and  foreign  compa- 
nies. Whether  the  former  are  required  to 
obtain  certificates  to  do  business  is  not  ex- 
pressly stated  in  that  section,  and  whether  it 
can  be  so  construed,  and  whether  they  are 
covered  by  chapter  34,  cannot  be  decided  now. 
Foreign  companies  of  that  kind  are  expressly 
required  to  obtain  certificates,  and  made  sub- 
ject to  examination.  Fraternal  societies  se- 
curing members  through  the  lodge  system, 
without  agents,  are  expressly  exempted  by 
subsection  10  of  section  27a  of  chapter  55, 
Code  1897.  Chapter  28,  p.  47,  Acts  1891,  pro- 
viding for  incorporation  of  title  and  trust 
companies,  does  not  require  of  them  such 
certificate,  nor  subject  them  to  the  examina- 
tion prescribed  for  insurance  companies.  For- 
eign fidelity  and  guaranty  companies  are  ex- 
pressly required  to  comply  with  all  provisions 
of  law  applicable  to  fire  insurance  compa- 
nies. 

Having  concluded  that  foreign  accident  in- 
surance companies  must  procure  certificates 
from  the  Auditor,  it  remains  to  inquire 
whether  they  must  also  procure  certificates 
under  section  30  of  chapter  54  of  the  Code  of 
1899.  Apparently,  that  would  be  not  only 
useless,  but  inconsistent,  and  likely  to  lead  to 
confusion.  One  certificate  to  do  business 
ought  to  suffice,  it  would  seem;  and,  be- 
sides that,  a  company  holding  a  certificate 
under  chapter  54,  and  another  under  chapter 
34,  might  have  the  latter  revoked  by  the 
Auditor,  and  still  claim  the  right  to  act  under 
the  other  certificate.  J^lrom  these  considera- 
tions, I  conclude  that  a  certificate  from  the 
Secretary  of  State  is  unnecessary,  and  need 
not  be  issued  if  demanded,  as  it  would  be. 
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alone,  ineffectual  to  authorize  an  insurance 
company  to  do  business  in  the  state.  Chap- 
ter 34  makes  special  provision  for  such  com- 
panies, and  is  inconsistent  with  section  30 
of  chapter  54,  which  is  general  In  its  terms. 

For  the  reasons  stated,  the  peremptory 
writ  ought  to  be  refused,  the  mandamus  nisi 
quashed,  and  the  petition  dismissed. 


(119  Ga.  80) 

GREEN  V.  PARRAR  LUMBER  CO.  et  aL 

(Supreme  Court  of  Georgia.     Nov.  14,  19"08.) 

MECHANICS'    LIENS— PAYMENTS   TO   BUILDING 
CONTRACTOR— APPLICATION- 
DUTIES  OP  OWNER. 

1.  Under  the  provisions  of  the  Civil  Code  of 
1895,  §  2801,  subd.  2,  as  amended  by  the  act 
of  1899  (Acts  1899,  p.  33;  Van  Epps*  Code 
Supp.  §  6176),  the  owner  of  property  improved 
by .  a  contractor  is  bound  to  see  that  money 
paid  by  him  to  the  contractor  is  applied  to 
claims  for  materiah  or  labor  unpaid  at  the  date 
of  the  payment  to  the  contractor,  or  else  he 
will  be  liable  for  such  claims  in  the  event  the 
contractor  fails  to  pay  them.  When  no  claims 
of  lien  have  been  filed,  the  materialmen  and 
laborers  may  be  paid  in  such  order  as  the  con- 
tractor determines.  If  a  claim  of  lien  has  been 
filed  and  recorded,  then  the  owner  must  see  that 
such  materialman  or  laborer  is  satisfied  out  of 
the  money  paid  by  him  to  the  contractor,  or  he 
will  be  held  liable  for  the  amount  in  the  event, 
upon  suit  brought,  it  should  be  determined  that 
the  claim  was  valid.  The  owner  is  not  in  any 
event  required  to  pay  more  than  the  contract 
price  of  the  improvement  to  materialmen  and 
laborers,  but  it  is  incumbent  upon  him  to  see 
that  payments  to  the  contractor  are  to  the  full 
amount  of  the  contract  price  appropriated  to 
materialmen  and  laborers,  if  there  are  valid 
claims  to  this  extent. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Whitfield  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  by  L.  W.  Green  against  the  Farrar 
Lumber  Company  and  others.  From  the  de- 
cree plaintiff  brings  error,  and  defendants  as- 
sign cross-error.  Reversed  on  error,  and  af- 
firmed on  cross-error. 

R.  J.  &  J.  McCamy,  for  plaintiffs  in  error. 
W.  C.  Martin,  W.  M.  Jones,  and  Shumate  & 
Maddox,  for  defendant  hi  error. 

COBB,  J.  Mrs.  Green  filed  an  equitiible 
petition  against  Jones  and  others,  in  which 
she  alleged  that  she  had  made  a  contract 
with  Jones  to  erect  a  dwelling  house  at  a 
cost  of  $1,1(X);  that  the  house  was  com- 
pleted, with  the  exception  of  several  small 
items  mentioned  in  the  petition;  that,  after 
deducting  what  she  had  paid  on  the  contract 
and  the  reasonable  cost  of  completing  the 
house,  there  was  still  due  Jones  $183.40, 
which  she  asked  that  she  might  pay  into 
court,  in  order  that  Jones  and  the  other  de- 
fendants might  determine  in  what  proportion 
they  were  entitled  to  the  same.  The  case 
came  on  to  be  tried  upon  an  agreed  statement 
of  facts,  in  which  it  was  set  forth  tliat  on 
July  18,  1901,  Mrs.  Green  entered  into  a  writ- 
ten contract  with  Jones,  whereby  he  was  to 
furnish  all  material  and  labor  and  do  all  the 


woiiE  necessary  to  construct  a  dwelling  house 
according  to  the  plans  and  specifications  re- 
ferred to  in  the  contract  the  contract  price 
to  be  paid  weekly  as  the  work  progressed, 
Mrs.  Green  to  retain  20  per  cent  of  the  con- 
tract price  as  security  for  the  completion  of 
the  house;  that  as  the  work  progressed  she 
paid  to  Jones,  or  to  materialmen  and  labor- 
ers at  his  request  $884.40  In  the  aggregate, 
all  of  this  amount  having  been  paid  to  Jones, 
except  $59.40,  which  was  paid  directly  to  par- 
ties who  had  lawful  claims  against  Jones  for 
material  or  labor;  that  during  the  progress 
of  the  work  Jones  paid  to  materialmen  and 
laborers  $1,013;  that  when  he  quit  work  the 
house  was  in  such  a  condition  that  it  would 
cost  $52.71  to  complete  it  according  to  con- 
tract; that  none  of  the  parties  to  whom 
either  plaintiff  or  Jones  had  paid  sums  of 
money  for  work  or  material  had  filed  liens 
upon  the  house  and  lot;  that  the  actual  cost 
of  the  house  for  work  done  and  material  fur- 
nished was  $1,632,  or  $532  more  than  the  con- 
tract price;  that  certain  parties  named  have 
claims  against  Jones,  amounting  in  the  ag- 
gregate to  $510.78^  for  material  furnished  and 
work  done,  and  have  filed  and  recorded  their 
liens  in  due  time  and  in  the  manner  pre- 
Rcribed  by  law.  The  judge  held  that  Mrs. 
Green  "was  liable  to  all  persons  doing  woiic 
on  the  house  in  question,  or  furnishing  ma- 
terial therefor,  for  such  proportionate  part 
of  the  claim  of  each  as  the  contract  price, 
less  the  amount  she  was  forced  to  pay  to 
complete  the  Job,  bore  to  the  amount  which 
the  building  actually  cost  W.  T.  Jones,  the 
contractor."  In  accordance  with  this  holding 
he  entered  a  decree  against  Mrs.  Green  in 
favor  of  the  different  parties  who  had  filed 
liens  for  sums  aggregating  $277.25.  To  this 
decree  Mrs.  Green  excepted,  on  the  ground 
that  it  required  her  to  pay  a  sum  exceeding 
the  contract  price  of  the  house;  and  those  hi 
whose  favor  the  decree  was  rendered  except- 
ed, on  the  ground  that  the  court  erred  In  not 
decreeing  that  they  should  be  paid  their 
claims  in  full. 

The  determination  of  this  question  de- 
pends upon  what  is  the  proper  construction 
of  Civ.  Code  1895,  §  2801,  as  amended  by  the 
act  of  1899.  See  Acts  1899,  p.  33;  Van  Epps' 
Code  Supp.  S  6176.  Paragraph  1  of  the  sec- 
tion Just  referred  to  provides  that  all  mechan- 
ics of  every  sort  who  take  no  personal  secu- 
rity for  work  done  or  material  furnished  hi 
improving  real  estate,  and  all  contractors, 
materialmen,  and  persons  furnishing  mate- 
rial for  the  improvement  of  real  estate,  shall 
have  special  liens  on  such  real  estate.  Para- 
graph 2,  as  amended  by  the  act  of  1899,  pro- 
vides: "When  work  done  or  material  fur- 
nished for  the  improvement  of  real  estate  is 
done  or  may  be  furnished  upon  the  employ- 
ment of  a  contractor,  or  some  other  persons 
than. the  owner,  then,  and  In  that  case,  the 
lien  given  by  this  section  Fhall  attach  upou 
the  real  estate  improved,  as  against  such  true 
owner,  for  the  amount  of  the  work  done,  or 
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material  famished,  unless  such  true  owner 
shows  that  such  lien  has  been  waived  in  writ- 
ing, or  produces  the  sworn  statement  of  the 
contractor,  or  other  person,  at  whose  in- 
stance the  work  was  done,  or  material  was 
furnished,  that  the  agreed  price  or  reasonable 
Talue  thereof  has  been  paid;  provided,  that 
in  no  event  shall  the  aggregate  amount  of 
liens  set  up  hereby  exceed  the  contract  price 
of  the  improvements  made." 

It  Is  well  settled  that  laws  giving  to  a 
creditor  a  lien  upon  the  property  of  his  debt- 
or, being  In  derogation  of  common  law,  are 
to  be  strictly  construed  against  the  creditor 
and  liberally  in  favor  of  the  debtor.  If  there 
are  degrees  of  strict  construction,  certainly 
an  act  of  the  General  Assembly  which  has 
for  its  purpose  the  giving  of  a  lien  upon  prop- 
erty of  one  in  favor  of  the  creditor  of  another 
should  be  dealt  with  according  to  the  strictest 
rules  of  strict  construction.  The  purpose  of 
this  act  is  to  protect  materialmen  and  labor- 
ers for  work  done  and  material  furnished  to 
contractors  who  fail  or  refuse  to  pay.  Un- 
der it  the  liability  of  the  contractor  to  his 
materialmen  and  laborers  Is  transferred  to 
the  person  who  employs  the  contractor.  It 
would  seem  that,  if  the  money  due  to  the  con- 
tractor by  the  owner  is  actually  used  by  the 
contractor  in  discharging  just  and  valid 
claims  of  materialmen  and  laborers,  the  pur- 
poses of  the  law  have  been  accomplished. 
And  in  the  light  of  the  fact  that  the  act  ex- 
pressly declares  that  in  no  event  shall  the 
claims  of  materialmen  and  laborers  against 
the  own^  and  contractor  exceed  the  contract 
price  of  the  Improvement,  if  the  owner  can 
show  that  all  amounts  paid  by  him  to  the 
contractor  have  been  appropriated  to  the  pay- 
ment of  valid  and  Just  claims  of  materialmen 
and  laborers,  he  should  not  be  held  liable  for 
any  additional  sum,  notwithstanding  the  con- 
tractor may  be  Indebted  to  other  material- 
men and  laborers;  that  is  to  say,  the  owner 
la  bound  for  the  contract  price,  and  is  bound 
to  see  that  to  the  extent  of  this  price  the 
amounts  paid  to  the  contractor  are  appro- 
priated by  him  to  the  payment  of  valid  claims 
of  materialmen  and  laborers;  but  if  the  ag- 
gregate claims  of  materialmen  and  laborers 
exceed  the  contract  price,  the  loss  should  fall 
upon  them  rather  than  upon  the  owner.  If 
the  owner  pays  to  the  contractor  any  sum  of 
money  which  Is  not  applied  to  the  discharge 
of  claims  of  materialmen  and  laborers,  then 
the  owner  would  be  liable  to  the  extent  of 
the  amount  not  so  applied,  in  the  event  any 
materialman  or  laborer  had  an  unsatisfied 
claim  against  the  contractor,  and  asserted  his 
lien  in  due  time  and  in  the  proper  manner. 
Giving  this  law  this  construction  requires 
that  the  word  ''liens"  shall  be  construed  to 
mean,  not  the  perfected  and  recorded  liens, 
but  the  inchoate  or  imperfect  liens,  or  claims 
arising  by  the  mere  furnishing  of  material 
or  the  performance  of  labor.  If  at  the  time 
of  the  payment  to  the  contractor  no  material- 
man or  laborer  haa  filed  and  recorded  his 


lien,  the  payment  to  any  of  the  mat^lalmen 
or  laborers  having  claims  of  lien  which  might 
be  perfected  by  the  filing  and  recording  of 
the  liens  may  be  made  by  the  contractor;  and 
if  the  money  of  the  owner  Is  used  for  this 
purpose,  he  will  not  be  required  to  pay  this 
amount  again  to  any  materialman  or  laborer. 
Certainly  it  was  not  Intended  that  this  law 
should  have  the  eftect  of  compelling  mate- 
rialmen and  laborers  to  file  liens  before  they 
could  obtain  payment  out  of  the  money  paid 
the  contractor  by  the  owner.  See  Civ.  Code 
1895,  §  3935.  When  none  have  filed  and  re- 
corded liens,  but  all  have  claims  of  lien,  the 
payment  by  the  contractor  out  of  money  fur- 
nished him  by  the  owner  of  any  such  claims 
will  be  sufficient  to  discharge  the  liability  of 
the  owner  to  any  other  materialmen  or  la- 
borers to  the  extent  of  the  amount  paid.  It 
any  materialman  or  laborer  has  filed  his  Hen, 
then  payment  to  others  in  preference  to  him 
would  be  at  the  peril  of  the  owner;  and,  if 
any  such  lien  was  finally  reduced  to  Judg- 
ment, it  could  be  enforced  against  the  own- 
er. This  construction  of  the  act  require? 
that  materialmen  and  laborers  must  be  paid 
to  the  extent  of  the  contract  price;  that, 
whenever  a  materialman  or  laborer  presents 
a  claim  within  the  time  he  would  be  com- 
pelled to  file  and  record  his  lien,  the  dis- 
charge of  his  claim  by  the  contractor  will 
protect  the  owner  to  this  extent  against  un- 
satisfied claims  of  other  materialmen  and 
laborers;  but  that,  where  claims  of  liens 
have  been  duly  recorded,  payments  made  to 
other  materialmen  and  laborers  with  the 
money  of  the  owner  will  be  no  reply  to  the 
claims  of  such  materialmen  or  laborers  so  re- 
cording their  liens.  Applying  the  law  so 
construed  to  the  facts  of  the  present  case, 
there  being  no  liens  filed  or  recorded  at  the 
time  Mrs.  Green  made  various  payments  to 
the  contractor,  if  these  payments  were  In 
fact  applied  to  the  discharge  of  valid  claims 
of  materialmen  and  laborers  at  a  time  when 
they  were  entitled  under  the  law  to  file  and 
record  their  liens,  then  the  amounts  so  paid 
are  to  be  construed  as  part  payment  of  the 
contract  price,  as  against  the  claims  of  mate- 
rialmen and  laborers  who  filed  their  claims 
of  lien  subsequently  to  the  payment,  and  this 
is  true  whether  the  material  for  which  the 
lien  was  claimed  was  furnished  at  the  time 
of  the  payment  or  the  work  for  which  com- 
pensation was  asked  was  done  at  that  time. 
The  owner  and  contractor  can  pay  material- 
men and  laborers  in  such  order  as  they  see 
proper  until  claims  of  lien  are  filed  and  re- 
corded. Those  who  desire  to  obtain  a  pref- 
erence have  their  remedy  by  promptly  filing 
their  claims  of  lien  under  the  law.  Even  so 
construed,  the  law  will  operate  harshly  in  a 
given  case;  but  it  seems  to  us  that  the  act 
requires  the  construction  we  have  given  to 
It.  The  decree  rendered  by  the  Judge  was 
not  in  accord  with  these  views,  and  the  Judg- 
ment on  Mrs.  Green's  bill  of  exceptions  muaf 
be  reversed.    Under  the  facts  as  they  appear 
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In  the  present  case,  there  was  no  error  in  re- 
fusing to  decree  the  full  amount  of  the  un- 
paid claims,  and  theref(M:e  the  bill  of  excep- 
tions of  the  Farrar  Lnmber  Company  and 
others  will  be  affirmed.  Let  the  case  be  tried 
again  in  the  light  of  what  la  herein  laid 
down. 

Judgment  on  one  bill  of  exceptions  rerers- 
ed,  on  the  other  affirmed.  All  the  Justices 
concur* 


(119  Oa.  108) 


OOOK  T.  STATE. 


(Supreme  Court  of  Georgia.     Dec.  8,  1908.) 

MURDER—INDICTMENT— SUFPICIBNOY— 
BVIDBNOB. 

1.  In  an  indictment  for  murder,  which  char- 
ges that  the  accused  did  kill  and  murder  a  nam- 
ed person  by  shooting  him  with  a  gun,  from  the 
effects  of  wMch  shooting  he  died,  it  is  not  nec- 
essary to  allege  that  the  gun  "was  loaded  with 
powder  and  leadeu  balls.'^ 

2.  Where  in  such  ah  indictment  the  giren 
name  of  the  person  alleged  to  have  been  mur- 
dered is  interlined,  in  neu  of  another  name 
which  is  "crossed  out,"  and  is  in  different  ink 
and  a  different  handwriting  from  the  rest  of  the 
indictment,  a  demurrer  upon  the  ground  that, 
for  this  reason,  the  person  alleged  to  have  been 
murdered  is  not  sufficiently  identified,  is  with- 
out merit. 

3.  Where  the  courthouse  of  a  county  has  been 
destroyed,  an  indictment  found  and  returned 
into  the  superior  court  of  such  county,  by  a 
grand  jury  sitting  in  a  building,  located  at  the 
county  site,  which  has  been  "provided"  by  the 
proper  county  authorities  as  the  place  for  hold- 
ing that  term  of  such  court  is  not  void,  al- 
though such  county  authorities  may  not,  "by 
order  or  resolution  duly  passed  and  placed  upon 
their  minutes,"  have  'Constituted  and  desig- 
nated" such  building  as  the  place  for  holding 
the  court,  and  may  not  have  so  "constituted  and 
designated"  it  "by  advertisement  or  in  any 
other  public  and  formal  manner." 

4.  The  verdict  was  amply  supported  by  the 
evidence,  and  Uiere  was  no  error  in  overruling 
the  motion  for  a  new  triaL 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Wilcox  County; 
P.  M.  Roberts,  Judge. 

Earnest  Cook  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

E.  H.  Williams,  for  plaintiff  In  error.  J. 
T.  De  Lacy,  Sol.  Oen.,  and  Jno.  O.  Hart, 
Atty.  Oen.,  for  the  State. 

FISH,  P.  J.  Cook  was  tried  at  the  Sep- 
tember term,  1903,  of  the  superior  court  of 
Wilcox  county,  upon  an  indictment  found  at 
that  term,  charging  him  with  the  offense  of 
murder.  Before  entering  his  plea  of  not 
guilty,  he  demurred  to  the  indictment  and 
also  filed  a  plea  In  abatement  The  demur- 
rer was  overruled,  and  the  plea  in  abatement 
was  stricken  upon  motion  of  counsel  for  the 
state.  The  defendant  excepted,  pendente  lite, 
to  each  of  these  rulings.  The  case  proceed- 
ed to  trial  before  a  Jury,  and  a  verdict  was 
rendered  finding  the  accused  guilty.  He 
made  a  motion  for  a  new  trial,  which  was 
overruledt  and  he  excepted. 

f  1.  See  HomUide,  voL  20,  Cent  Dig.  i  220. 


1.  Error  Is  assigned  in  the  bill  of  excep- 
tions upon  the  overruling  of  the  demurrer. 
One  ground  of  the  demurrer  was  that  the 
Indictment  failed  to  allege  that  the  gun  with 
which  it  was  charged  the  crime  was  com- 
mitted "was  loaded  with  powder  and  leaden 
balls."  The  indictment  charged  that  the  ac- 
cused "did  then  and  there  unlawfully  and 
with  force  and  arms,"  etc,  "kill  and  murder 
one  Jonas  Snell  *  *  *  by  shooting  said 
Jonas  Snell  with  a  gun,  from  the  effects  of 
which  shooting  said  Jonas  Snell  died"  on  a 
named  date.  It  'was  not  necessary  to  allege 
that  the  gun  "was  loaded  with  powder  and 
leaden  balls."  The  charge  was  that  the  ac- 
cused killed  and  murdered  Snell  by  shooting 
him  with  a  gun.  By  necessary  implication 
the  indictment  charged  that  the  gun  was 
loaded,  for  one  cannot  shoot  and  kill  another 
with  an  unloaded  gun.  The  question  made 
by  the  demurrer  has  long  since  been  decid- 
ed by  this  court  adversely  to  the  contention 
of  the  plaintiff  in  error.  Peterson  v.  State» 
47  Ga.  524;   Thomas  v.  State,  71  Ga.  44. 

2.  Another  ground  of  the  demurrer  was  that 
the  person  alleged  to  have  been  murdered 
was  not  sufficiently  id^itifled  in  the  indict- 
ment, in  that  the  deceased  was  first  desig- 
nated in  the  indictment  as  John  Snell,  and 
again  as  Jonas  Snell,  "the  name  John  be- 
ing crossed  out  and  the  name  Jonas  being 
Inserted  in  lieu  thereof,  and  the  said  erasure 
and  interlineation  being  in  different  ink  and 
in  a  different  handwriting  from  that  of  the 
remainder  of  said  bill  of  indictment."  There 
was  no  merit  in  this  ground  of  the  demurrer. 
It  will  be  observed  that  the  indictment  waa 
not  demurred  to  upon  the  ground  that  it 
appeared,  from  the  erasure  and  interlinea- 
tion, to  have  been  altered  after  it  had  been 
returned  by  the  grand  jury,  but  upon  the 
ground  that  because  of  the  erasure  and  inter- 
lineation the  person  alleged  to  have  been 
murdered  was  not  sufficiently  identified.  The 
name  "John,"  being  erased,  was  no  part  of 
the  indictment,  and  the  name  "Jonas,"  being 
interlined  therein  in  lieu  of  the  name  erased, 
was  a  part  of  the  indictment  'If  an  indict- 
ment have  an '  Interlineation,  and  have  a 
caret  at  the  proper  place  where  the  interlined 
words  are  to  come  in,  the  court  will  take 
notice  of  the  caret  and  read  the  indictment 
correctly."  Rex  v.  Davis,  7  Car.  &  P.  319, 
3  Bingham's  N.  C.  524.  The  indictment,  ai 
it  appeared  when  the  demurrer  was  present- 
ed,  described  the  person  alleged  to  have 
been  murdered  as  "Jonas  Snell,"  and  only  so 
described  him.  Hence  there  was  no  confa- 
sion  or  uncertainty  in  the  indictment  as  to 
the  name  of  the  person  alleged  to  have  been 
murdered.  This  alone  was  sufficient  rea- 
son for  overruling  the  demurrer.  But  if  the 
indictment  had  been  demurred  to  upon  the 
ground  that  it  was  defective  because  of  an  ap- 
parent alteration  therein,  we  think  the  de- 
murrer would  have  been  properly  overruled. 
The  presumption  would  have  been  that  the 
erasure  and  interlineation  were  made  before 
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It  was  Indorsed  by  the  foreman.  French  y. 
State,  12  Ind.  670,  74  Am.  Dec.  229.  "In- 
terlineatloni  or  erasures  in  an  indictment  ap- 
parently made  before  it  had  been  acted  upon 
by  the  grand  jury  present  no  cause  for  quash- 
ing the  same."  Jones  v.  State,  99  Ga.  46»  25 
8.  B.  ei7. 

8.  The  plea  in  abatement  contained  the 
following  allegations:  (1)  That  the  indict- 
ment was  not  sufficient  in  law,  ''for  the 
*  reason  that  the  same  was  not  found  or  pre- 
ferred by  the  grand  Jury  while  assembled  at 
the  courthouse  of  said  county,  ♦  ♦  ♦  or 
at  any  other  place  -duly  and  legally  consti- 
tuted and  designated  by  the  commissioners 
of  roads  and  revenues  of  said  county  by  or- 
der or  resolution  duly  passed  and  placed 
upon  the  minutes  of  their  court  previous  to 
the  finding  of  said  bill  of  indictment"  (2) 
That  the  building  heretofore  used  as  a  court- 
house, and  wherein  the  superior  court  of  the 
county  had  heretofore  held  its  sessions,  was 
sold  by  such  commissioners  and  removed  by 
the  purchaser  from  its  former  site,  leaving  the 
county  without  a  courthouse.  (3)  ''That  the 
building  in  the  city  of  Abbeville,  said  county, 
bmown  as  Beaton's  Hall,  and  in  which  the  bill 
of  indictment  was  found  and  returned  into 
court  by  the  grand  Jury,  •  •  •  was  never 
constituted  or  designated  as  the  place  for 
holdhig  the  present  term  of  the  superior  court 
of  said  county,  by  advatisement  or  in  any 
other  public  or  formal  manner  by  said  com- 
missioners.*' (4)  That  "the  chairman  of  the 
board  of  commissioners  was  duly  authorized 
to  procure  suitable  offices  in  some  brick  build- 
ing in  said  city  of  Abbeville  for  the  ordinary 
and  clerk  of  the  superior  court,"  but  "the 
said  order  made  no  provision  for  the  pro- 
curement of  a  temporary  courthouse  or  room 
In  which  the  superior  court  ♦  ♦  ♦  might 
hold  its  sessions,"  and  the  minutes  of  the 
board  of  commissioners  "show  no  further 
offidal  action  in  reference  to  said  matter." 
(5)  "That  in  view  of  the  foregoing  the  said 
grand  Jury  was  without  Jurisdiction  or  au- 
thority to  present  or  indict  the  defendant" 
Upon  the  argument  of  the  demurrer  it  was 
admitted  by  counsel  for  the  accused  that 
Beaton's  Hall  was  within  50  yards  of  the 
site  of  the  former  courthouse.  It  is  evident 
that  this  was  a  purely  technical  plea;  and 
we  think  it  was  properly  stricken  upon  de- 
murrer. The  act  of  December  17,  1896  (Acts 
1896,  p.  50;  Van  Epp's  Code  Supp.  §  6219), 
provides  that  If  for  any  cause  "it  shall  or 
may  be  impracticable  to  hold  any  session  or 
sitting  of  any  superior  court  hi  this  state  at 
the  courthouse,  or  other  place  provided  by  law 
therefor,  it  shall  and  may  be  lawful  to  hold 
any  such  court,  and  any  session  or  sitting 
thereof,  at  such  place  or  places  as  the  proper 
authorities  of  the  county,  in  and  for  which 
such  court  is  to  be  held,  may  from  time  to 
time  provide  for  such  purpose;  provided,  that 
po  session  or  sitting  of  any  superior  or  dty 
court  of  this  state  can,  under  this  act,  be 
held  at  any  place  other  than  the  county  site 
46  S.B.-5 


of  the  county  of  such  court"  The  court- 
house of  Wilcox  county  having  been  de- 
stroyed, the  county  authorities  of  that  coun- 
ty had,  under  this  act,  the  power  to  "pro- 
vide," from  time  to  time,  the  place  at  which 
any  session  or  sitting  of  the  superior  court 
should  be  held.  So,  if,  at  the  time  this  in- 
dictment was  found  and  returned  into  court, 
the  court  and  the  grand  Jury  were  sitting 
at  a  place  which  had  been  "provided"  by  the 
county  authorities  for  the  holding  of  that 
term  of  the  superior  court,  then  the  grand 
Jury  was  not  without  Jurisdiction  to  find  the 
indictment  In  our  opinion  the  plea  in  abate- 
ment was  defective,  in  that  it  did  not  allege 
that  Beaton's  Hall  had  not  been  "provided" 
by  the  proper  county  authorities  as  the  place 
at  which  to  hold  the  term  of  the  superior 
court  at  which  the  indictment  was  found. 
Under  the  act  of  1896  the  county  authori- 
ties had  the  power  to  provide  the  place  at 
which  the  court  should  be  held,  and,  for 
aught  that  appears  to  the  contrary  in  the 
plea,  they  did  provide  the  place  where  the 
court  was  held  and  the  indictment  was  found. 
Indeed,  it  does  not  appear  from  the  plea  that 
the  board  of  commissioners  of  roads  and 
revenues  did  not,  '"by  order  or  resolution  duly 
passed,"  designate  the  place  for  the  court 
to  be  held,  for  they  might  have  done  this  and 
neglected  to  have  such  order  or  resolution 
•entered  upon  their  minutes.  But  we  do  not 
rest  our  decision  here.  We  place  it  upon  the 
broader  ground  that  the  county  authorities 
might  have  procured  and  furnished  Beaton's 
Hall  for  a  temporary  courthouse,  and  let  it 
be  known  that  they  had  "provided"  it  as  the 
place  for  holding  this  term  of  the  superior 
court  of  Wilcox  county,  without  constitut- 
ing and  designating  it  as  such  "by  order 
or  resolution  duly  passed  and  placed  upon 
the  minutes  of  their  court";  and,  if  they  did 
so,  such  term  of  said  court  could  have  been 
lawfully  held  there.  They  coujd  "provide"  a 
place  for  the  court  to  be  held,  without  con- 
stituting and  designating  it  as  such  "by  ad- 
vertisement or  in  any  other  public  and  formar 
manner."  While  It  would  probably  be  bet- 
ter for  county  authorities,  exercising  the 
power  conferred  upon  them  by  this  statute, 
to  designate  the  place  for  holding  the  court 
by  some  formal  order  or  resolution,  and  to 
give  timely  notice  of  the  place  provided  "by 
advertisement  or  In  some  other  public  and 
formal  manner,"  for  the  information  of  all 
persons  interested,  or  likely  to  be  interested, 
in  the  proceedings  of  the  court  to  be  held 
there,  there  is  nothing  in  the  statute  which 
requires  this  to  be  done.  The  statute  sim- 
ply declares  that  it  shall  be  lawful  to  hold 
the  court  "at  such  place  or  places  as  the 
proper  county  authorities  •  ♦  ♦  may 
from  time  to  time  provide  for  such. purpose." 
The  primary  meaning  of  the  word  "provide" 
is,  "To  look  out  for  in  advance;  to  procure 
beforehand;  to  get,  collect,  or  make  ready 
for  future  use;  to  prepare"  (Webster's  Diet.); 
and  It  is  evidently  used  in  this  sense  in  thr 
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statute.  There  was  nothing  In  the  plea 
which  negatived  the  idea  that,  previously  to 
the  assembling  of  the  court  at  which  the 
indictment  was  found,  the  proper  county  aa- 
thorities  had  procured  and  prepared  Beaton's 
Hall  as  the  place  in  which  the  court  should 
be  held.  We  are  clearly  of  opinion  that  the 
plea  in  abatement  failed  to  show  that  the 
grand  Jury  found  the  indictment  while  sit- 
ting at  a  place  which  had  not  been  lawfully 
provided  by  the  proper  county  authorities 
as  the  place  for  holding  the  September  term, 
1903,  of  Wilcox  superior  court. 

4.  The  motion  for  a  new  trial  contained 
only  the  general  grounds.  The  verdict  was 
amply  supported  by  the  evidence;  conse- 
quently there  was  no  error  in  overruling  the 
motion  for  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cnr. 

(119  Ga.  152) 

CAMP,  Deputy  Sheriff,  v.  WIIXIAMS  BROS. 

(Supreme  Court  of  Georgia.    Dec.  10,  1903.) 

EXECUTION— LEVY— PROPERTY  IN  CUSTODIA 
LEGIS  —  LIABILITY  OP  SHERIFF  —  DISTRESS 
WARRANT-'RETURN— AMENDMENT. 

1.  Where  a  distress  warrant  for  rent,  issued 
by  a  proper  officer  and  regular  upon  its  face, 
was  levied  by  a  constable  upon  personal  prop- 
erty, after  which  levy  a  mortgage  on  the  same 
property  was  foreclosed  and  the  execution  pla-. 
ced  in  the  hands  of  the  sheriff,  the  latter  had 
no  right  or  authority  to  levy  the  mortgage  exe- 
cution upon  the  property  which  by  reason  of  the 
constable's  levy  was  already  in  the  custody  of 
the  law.  Fulghum  v.  Williams  Co.,  40  S.  B. 
695,  114  Ga.  643,  88  Am.  St  Rep.  48. 

2.  Where  in  such  case  the  sheriff  did  make 
an  entry  of  levy  on  the  execution,  such  entry 
was  void,  and  the  sheriff  could  not  be  held  lia- 
ble to  the  mortgagee  for  allowing  the  property 
to  be  taken  away  by  the  purchaser  at  the  sale 
under  the  levy  of  the  distress  warrant. 

(a)  If  for  any  reason  the  disti*ess  warrant  was 
invalid,  ft  was  not  the  duty  of  the  sheriff  to 
resist  it,  but  was  the  right  of  the  mortgagee  to 
do  so. 

(b)  If  the  distress  warrant  was  issued  against 
an  individual,  and  the  whole  property  levied  up- 

<on  as  his,  when  as  matter  of  fact  it  was  the 
property  of  a  partnership  of  which  the  defend- 
ant was  a  member,  the  mortgage  execution  be- 
ing against  the  partnership,  it  was  not  the 
duty  of  the  sheriff  to  resist  the  distress  war- 
rant on  that  ground.  Such  resistance  should 
be  made  by  the  other  members  of  the  firm  or 
by  the  mortgagee. 

(c)  That  the  levy  of  the  distress  warrant  was 
excessive  was  not  a  matter  into  which  it  was 
the  duty  of  the  sheriff  to  inquire. 

3.  If  the  written  entry  of  levy  of  the  con- 
stable did  not  despcribe  and  specify  all  of  the 
articles  levied  upon,  the  sheriff,  in  the  trial  of 
a  rule  against  him  for  not  having  sold  the 
property  under  the  mortgage  execution,  had  a 
right  to  have  the  constable  amend  his  levy  so 
as  to  show  what  particular  articles  he  had  ac- 

t  L  See  Bxecution,  voL  Zl,  Gent.  Dig.  1 188. 


tually  levied  upon  and  sold.    McLeod  t.  Brooks 
Lumber  Co.,  26  S.  B.  745,  9S  6a.  253. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Floyd  County; 
John  H.  Reece,  Judge. 

Action  by  Williams  Bros,  against  J.  B. 
Camp,  deputy  sheriff.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Reversed. 

Denny  &   Harris,   for   plaintiff  in   error. 
Rowell,  Copeland  &  Rowell,  for  defendants, 
in  error. 

SIMMONS,  C.  J.  Judgment  reversed.  All 
the  Justices  concur. 


(119  Oa.  138) 

GRIFFIN  V.  STEPHENS. 

(Supreme  Court  of  Georgia.     Dec.  9,  1903.) 

ADMINISTRATOR'S    SALE— PURCHASE    BY    AD- 
MINISTRATOR—ACTION BY  HEIR 
—LIMITATIONS. 

1.  A  purchase  by  an  administrator  at  his  own 
sale  of  property  belonging  to  the  estate  of  his 
intestate  is  voidable  at  the  option  of  an  heir, 
upon  his  election  within  a  reasonable  time  to  set 
the  sale  aside. 

2.  An  action  by  an  heir  against  an  adminis- 
trator for  realty,  purchased  at  his  own  sale 
should  ordinarily  be  brought  within  seven  years 
from  the  date  of  the  sale,  unless  the  heir  be 
under  age  or  other  disability,  and  in  that  event 
within  seven  years  aftej*  the  disability  has  been 
removed.  Candler  v.  Clarke,  16  S.  B.  645,  90 
Ga.  550  (3). 

3.  It  appearing  from  the  petition  that  the  sale 
at  which  the  administrator  purchased  was  made 
34  years  before  the  action  was  brought,  and 
the  plaintiff  delayed  for  more  than  18  years 
after  attaining  her  majority  before  bringing  suit 
for  the  land  in  dispute,  and  that  the  circum- 
stances were  such  that  with  the  slightest  dili- 
gence she  might,  upon  becoming  of  age,  have 
ascertained  that  the  administrator  upon  her 
father's  estate  was  the  purchaser  of  the  land 
at  his  own  sale,  and  no  sufficient  reason  or 
adequate  excuse  for  her  failure  to  ascertain 
this  fact  being  alleged,  her  election  to  set  the 
sale  aside  was  not  made  within  a  reasonable 
time  (Etheredge  v.  Slayton.  19  S.  £2.  818,  94 
Ga.  496  [1],  and  cases  cited),  and  the  i>etition 
was  properly  dismissed  on  demurrer.  See 
Word  V.  Davis,  33  S.  E.  691,  107  Ga.  780. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Milton  County; 
Geo.  F.  Gober,  Judge. 

Action  by  C.  J.  Griffin  against  J.  K. 
Stephens.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

G.  B.  Walker  and  J.  P.  Brooke,  for  plain- 
tiff in  error.  T.  L.  Lewis,  B.  F.  Simpson,  G. 
I.  Teasley,  and  D.  W.  Blair,  for  defendant  in: 
error. 

FISH,  P.  J.  Judgment  afiBbrmed.  All  the 
Justices  concur. 

1 1.  See  Bxecuton  and  Administrators,  to!.  SL 
Cent.  Dig.  19  679,  683. 
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(119  Ga.  167) 

SIVELL  V.  HOGAN. 

(Sapreme  Court  of  Georgia.    Dec.  10,  1003.) 

CONSIDBRATION— SBALBD  INSTRUMENT— PRB- 
SUMPTION— UNILATBIRAL  CONTRACT— VAL.ID- 
ITT— STATUTE  OF  FRAUDS— ENFORCEMENT. . 

1.  At  common  law  the  general  rule  was  that 
when  a  seal  was  affixed  to  an  instrument  there 
was  a  conclusive  presumption  of  law  that  it 
was  founded  upon  a  consideration.  Civ.  Code 
1895,  I  3656,  is  merely  a  codification  of  the 
common  law. 

2.  The  fact  that  a  party  endeavoring  to  en- 
force a  contract  under  seal  and  governed  by  the 
general  rule  may  himself  introduce  evidence 
showing  that  the  contract  was  in  fact  without 
consideration  furnishes  no  reason  for  not  en-' 
forcing  it. 

3.  A  unilateral  contract  within  the  statute  of 
frauds  becomes  mutual  and  binding  upon  the 
party  not  originally  bound,  if  he  does  any  act 
which  would  take  the  transaction  out  of  the 
operation  of  the  statute  so  far  as  he  is  con- 
cerned; and  where  he  thus  becomes  bound  the 
other  party  cannot  insist  that  the  contract  is 
invalid  because  the  obligation  of  both  was  not 
•riginally  in  writing. 

4L  A.  signed  a  writing  agreeing  to  deliver  to 
B.  at  a  time  and  place  stated  and  at  a  price 
named  goods  exceeding  in  value  $50.  B.  did 
not  agree,  in  writing  or  otherwise,  either  at 
the  time  the  above  paper  was  signed  or  there- 
after, to  pay  for  the  goods.  The  time  for  de- 
livery passed  without  B.  doing  anything  to 
bind  himself  to  pay  for  the  goods.  After  that 
date  B.  tendered  the  price  and  demanded  the 
goods.  HM,  that  B.  could  not  maintain  against 
A.  an  action  for  damages  for  failure  to  deliver 
at  the  time  and  place  fixed  in  the  writing.  The 
right  of  B.  to  demand  an  enforcement  of  the 
obligation  depended  upon  his  doing  some  act 
prior  to  the  time  fixed  for  delivery  which  would 
bind  him  to  pay  in  the  event  of  delivery. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  La  Grange;  F. 
M.  Longley,  Judge. 

Action  by  T.  M.  Hogan  against  B.  M. 
Sivell.  Judgment  for  plaintiff,  defendant 
brings  error.    Beversed. 

Harwell  &  Lovejoy,  for  plaintiff  in  error. 
Henry  Reeves  and  J.  B.  Terrell,  for  defend- 
ant In  error. 


COBB,  J.  T.  M.  Hogan  brought  suit 
against  E.  M.  Slvell  for  damages  claimed  to 
have  resulted  from  the  breach  of  an  alleged 
contract  of  which  the  following  is  a  copy: 
"Georgia,  Harris  Co.  Know  ail  men  by  these 
presents,  that  I  have  this  day  sold  T.  M. 
Hogan  10  bales  of  cotton  averaging  500  lbs. 
each,  at  7  cents  per  pound,  basis  middling 
threes  (Inman's  classification);  said  cotton 
to  be  delivered  in  Chipley,  Ga.  by  Nov.  1st, 
1900.  Witness  my  hand  and  seal  this  9th 
day  of  July,  1900.  B.  M.  Slvell.  [L.  S.]" 
The  defendant  pleaded  that  the  instrument 
sued  on  was  without  consideration,  and 
wanting  in  mutuality,  and  therefore  void; 
ttiat  the  contract,  if  a  contract  at  all,  was  a 
transaction  in  cotton  futures,  and  that  any 
promise  made  by  the  plaintiff  to  pay  for  the 
cotton  was  yold  under  the  statute  of  frauds. 
The  petition  alleged  that  the  plaintiff  tender- 
ed to  the  defendant  on  November  1, 1900,  the 
agreed  price  of  the  cotton,  and  that  the  de- 
fendant refused  to  accept  the  money  and  de- 


liver the  cotton.  The  plaintiff  died  before 
trial,  and  his  administratrix  became  a  party 
in  his  stead.  The  court  directed  a  yerdict 
for  the  plaintiff,  and  the  judgment  overrul- 
ing the  defendant's  motion  for  a  new  trial 
was  reversed  by  this  court  115  Ga.  667,  42 
S.  E.  151.  On  the  second  trial  the  Jury  found 
for  the  plaintiff  $100,  with  interest  from  No- 
vember 1.  1900.  The  defendant's  motion  for 
a  new  trial  having  been  again  overruled,  he 
excepted. 

1.  At  common  law  a  seal  Imported  a  con- 
sideration, and,  as  a  general  rule,  a  contract 
under  seal  was  not  open  to  an  attack  that  it 
was  without  consideration.  21  Am.  &  Eng. 
Enc.  Jm  (Ist  Ed.)  898;  2  Bl.  Com.  (Cooley) 
♦446;  6  Am.  &  Eng.  Enc.  L.  (2d  Ed.)  682,  762, 
763,  798;  11  Am.  Dig.  (Cent  Ed.)  §  406; 
Broom's  Com.  L.  284,  285.  The  rule,  how- 
ever, was  subject  to  important  exceptions. 
It  did  not  apply  to  contracts  in  restraint  of 
trade,  or  those  in  which  the  consideration 
was  fraudulent  or  illegal.  See  21  Am.  & 
Eng.  Enc.  L.  (1st  Ed.)  899.  Many  states 
have  abrogated  the  common-law  rule.  See 
6  Am.  &  Eng.  Enc.  L.  (2d  Ed.)  798.  The 
common-law  rule  was  applied  by  this  court 
in  the  cases  of  Rutherford  v.  Baptist  Con- 
vention, 9  Ga.  54,  and  Justices  v.  Smith,  13 
Ga.  502,  and  recognized  in  Bruton  v.  Wooten, 
15  Ga.  570.  There  has  never  been  any  legis- 
lative enactment  on  the  subject  in  this  state. 
The  first  Code  codified  the  common  law  with 
reference  to  this  matter,  and  the  provision 
of  that  Code  has  been  incorporated  into  Civ. 
Code  1895,  S  3656,  which  is  as  follows:  "In 
some  cases  a  consideration  is  presumed,  and 
an  averment  to  the  contrary  will  not  be  re- 
ceived. Such  are  generally  contracts  under 
seal,"  etc.  The  case  of  Smith  v.  Smith,  36 
Ga.  184,  91  Am.  Dec.  761,  was  decided  since 
the  Code.  The  question  there  was  whether 
the  court  would  decree  performance  of  an 
agreement  of  settlement  of  an  estate.  The 
agreement  was  under  seal,  and  Judge  Har- 
ris, in  discussing  the  question  of  considera- 
tion, said:  "Is  the  agreement  on  considera- 
tion? It  purports  to  be  under  seal.  The 
solemnity  of  a  sealed  instrument  imports 
consideration,  or,  to  spealc  more  accurately, 
it  estops  a  covenantor  from  denying  a  con- 
sideration, except  for  fraud."  The  cases  of 
Nell  V.  Bunn,  58  Ga.  583,  and  Simms  v.  Lide, 
94  Ga.  553,  21  S.  E.  220,  contain  a  bare  in- 
timation that  the  presumption  of  a  consid- 
eration arising  from  the  presence  of  a  seal 
would  be  a  rebuttable  one,  but  in  neither 
was  the  point  made  or  passed  upon.  In  none 
of  these  cases  was  the  provision  in  the  Code 
cited  or  referred  to.  The  only  case  which 
deals  directly  with  the  section  of  the  Code 
is  Weaver  v.  Cosby,  109  Ga.  310,  34  S.  E. 
680,  where  Mr.  Justice  Lewis  apparently 
treated  the  provision  as  meaning  that  a  seal 
was  merely  prima  facie  evidence  of  a  consid- 
eration, saying  that  an  instrument  under 
seal  then  being  dealt  with  "raised  a  strong 
presumption  of  law"  that  it  was  founded  up- 
on a  consideration.    Inasmuch,  however,  as 
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It  was  held  in  that  case  that  the  eyidence 
offered  to  rebut  the  presumption  was  not 
sufficient  for  this  purpose,  the  decision  is  not 
to  be  regarded  as  binding  authorily  for  the 
proposition  that  the  seal  would  not  be  con- 
clusive upon  the  question  of  consideration. 
It  is  manifest,  in  our  opinion^  that  the  sec- 
tion of  the  Code  is  but  a  codification  of  the 
common  law,  and  that  the  word  "generally" 
used  therein  was  Inserted  for  the  purpose  of 
excluding  the  exceptions  of  the  common  law, 
as  well  as  any  other  exceptions  which  might 
have  been  or  might  be  made  in  the  law  of 
this  state.  An  exception  has  been  made  in 
favor  of  deeds.  Civ.  Gode  1895,  §  3599.  And 
before  the  adoption  of  the  Code  it  was  held 
by  this  court  that  failure  of  consideration 
could  be  pleaded  to  a  note  under  seal.  Al- 
bertson  v.  Holloway,  16  Ga.  377.  We  are 
not,  however,  prepared  to  adopt  the  reason- 
ing upon  which  this  decision  was  founded 
that  the  common-law  rule  related  only  to 
such  instruments  under  seal  as  were  known 
to  the  common  law  as  ''specialties,"  there  be- 
ing no  such  thing  at  common  law  as  a  prom- 
issory note  under  seal.  We  rather  prefer  the 
.  view  of  the  Supreme  Court  of  South  Carolina 
that  a  seal  raised  a  presumption  of  the  ex- 
istence of  a  consideration  at  the  time  the 
contract  was  entered  into,  but  not  that  it  had 
not  since  failed  either  wholly  or  in  part;  and 
that,  while  want  of  consideration  could  not 
be  pleaded,  failure  might  See  Koster  v. 
Welch,  35  S.  B.  435,  and  citations.  Our  Code 
defines  a  specialty  to  be  a  contract  under 
seal.  Civ.  Code  1895,  f  3634.  We  are  not, 
however,  to  be  •understood  as  definitely  com- 
mitting ourselves  at  this  time  to  the  propo- 
sition that  even  want  of  consideration  can- 
not be  pleaded  to  a  promissory  note  under 
seal,  though  this  would  seem  to  be  true. 

2.  It  is  said,  though,  that  this  rule  ought 
not  to  be  applied  in  the  present  case,  because 
the  plalntlflC  undertook  to  show  what  was  the 
real  consideration,  and  from  the  evidence 
which  she  Introduced  it  appeared  that  the 
contract  was  in  fact  without  any  considera- 
tion. We  do  not  think  the  question  of  want 
of  consideration  was  open  to  examination  by 
either  party.  The  presumption  raised  by  the 
presence  of  the  seal  was  one  of  law,  and  evi- 
dence by  either  party  as  to  what  was  the  real 
consideration  was  immaterial,  unless  it  show- 
ed that  the  consideration  was  immoral  or  il- 
legal. It  is  true  that  when  the  case  was  here 
before  it  was  ruled  that  the  particular  evi- 
dence offered  by  the  plaintiff  to  show  a  prom- 
ise on  the  part  of  her  intestate  to  pay  for  the 
cotton  was  not  open  to  the  objection  that  It 
was  irrelevant  But  the  court  was  not  then 
dealing  with  the  question  we  have  been  dis 
cussing,  but  with  the  plaintiff's  right  to  show 
a  promise  to  take  the  cotton,  so  as  to  relieve 
against  the  unilateral  character  of  the  instru- 
ment sued  on.  The  fact  that  the  evidence 
was  introduced  on  the  last  trial  cannot  be 
used  by  the  defendant  to  rebut  the  conclusive 
presumption  of  the  law  that  the  contract  was 


founded  on  a  consideration  of  some  kind; 
and,  there  being  nothing  in  the  evidence  to 
show  that  the  consideration  was  not  such  a 
one  as  the  law  would  recognize,  the  contract 
must  be  deemed  to  have  been  founded  upon 
a  sufficient  consideration. 

8.  The  contract  as  it  originally  stood,  was 
wanting  in  mutuality.  See  Harrison  v.  Wil- 
son Lumber  Co.  (Ga.)  45  S.  E.  730,  and  cita- 
tions. It  Is  well  settled,  however,  that  a 
unilateral  contract,  though  required  by  the 
statute  of  frauds  to  be  in  writing,  may  be 
made  mutual  by  the  other  party's  doing  some 
act  which  would  take  the  case  out  of  the  stat- 
ute so  far  as  he  is  concerned.  Perry  v.  Pas- 
chal, 108  Ga.  134,  29  S.  E.  703,  and  citations; 
Hammon  on  Con.  S  337;  Harriman  on  Con.  § 
103;  1  Parsons  on  Con.  (8th  Ed.)  HSl;  Bishop 
on  Con.  (Enlarged  Ed.)  I  87;  Broom's  Com. 
L.  (9th  Bd.)  300,  801.  There  was,  however, 
in  the  present  case,  no  evidence  that  Hogan 
had  done  anything  which  would  take  the  case 
out  of  the  statute  of  frauds^  so  far  as  he  was 
concerned.  It  was  sought  to  accomplish  this 
purpose  by  the  introduction  of  a  paper  of 
which  the  following  is  a  copy:  "Georgia,  Har- 
ris County.    Know  all  men  by  these  presents, 

I  have  this  day  purchased  of  E.  M.  Slvell 

bales  of  cotton,  averaging  five  hundred  (500) 
pounds  each,  at  seven  (7)  cents  per  pound,  basis 
middling  threes  (Inman's  classification);  said 
cotton  to  be  delivered  in  Chipley,  Ga.  by 
Nov.  1st  1900.     Witness  my  hand  and  seal 

this  ,  1900.     [Signed]   T.   M.  Hogan.'' 

This  paper  did  not  have  the  effect  contended 
for  by  the  plaintiff.  It  did  not  specify  the 
number  of  bales  of  cotton,  nor  was  it  dated, 
nor  was  there  anything  on  the  face  of  the  pa- 
per to  connect  it  with  the  writing  signed  by 
Sivell.  No  other  writing  was  offered  to  so 
connect  it  and  parol  evidence  would  not  have 
been  admissible.  See,  in  this  connection,  Tur- 
ner V.  Lorlllard  Co.,  100  Ga.  645,  28  S.  'B. 
383,  62  Am.  St.  Hep.  345;  Augusta  So.  H,  0>. 
V.  Smith,  106  Ga.  864,  33  S.  B.  28.  When  the 
case  was  here  before,  it  was  ruled  that  It  was 
necessary  for  the  plaintiff  to  prove  the  allega- 
tions of  the  petition  that  her  Intestate  actually 
tendered  the  price  of  the  cotton  to  the  defend- 
ant On  the  second  trial  there  was  evidence 
of  a  tender  on  November  15th.  It  is  insisted 
now  that  time  was  of  the  essence  of  the  con- 
tract and  that  as  no  tender  was  made  on  No- 
vember 1st,  the  date  fixed  by  the  contract  for 
the  delivery  of  the  cotton,  the  plaintiff  could 
not  recover.  Time  is  of  the  essence  of  a  con- 
tract when  the  parties  so  stipulate,  or  when 
the  nature  of  the  contract  is  such  as  to  indi- 
cate that  this  must  have  been  their  intention. 
Harriman  on  Ck)n.  $  285;  Sneed  v.  Wigghis, 
3  Ga.  94;  11  Am.  Dig.  (Cent.  Ed.)  S§  938.  939. 
When  Slvell  signed  the  writing  agreeing  to  de- 
liver to  Hogan  10  bales  of  cotton  at  Chipley, 
Ga.,  on  November  1,  1900,  Hogan  was  not 
bound  to  take  and  pay  for  the  cotton,  the  con- 
tract being  within  the  statute  of  frauds,  and 
he  not  having  signed  any  obligation  in  writ- 
ing to  do  so.     Consequently*  as  the  matter 
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then  stood,  Hogan  was  not  bound  to  take  the 
cotton,  even  If  Sivell  had  dellyered  It  at  the 
time  and  place  agreed  on.  Siyell  was  bound 
by  the  terms  of  the  contract  so  far  as  the 
statute  of  frauds  was  concerned,  he  haying 
signed  it  But,  as  Hogan  was  under  no  ob- 
ligation to  take  and  pay  for  the  cotton,  Siyell 
was  at  liberty  to  withdraw  what  at  this  stage 
of  the  transaction  was  a  mere  offer  to  deliver 
the  cotton  upon  the  terms  stated  in  the  writ- 
iugf  provided  the  withdrawal  was  communi- 
cated to  Hogan  before  he  did  anything  which 
would  make  him  bound  to  accept  the  offer  and 
pay  for  the  cotton.  But,  if  Hogan  did  any  act 
which  would  take  the  case  out  of  the  statute 
of  frauds  so  far  as  he  was  concerned,  and 
make  the  contract  binding  upon  him,  then 
what  was  before  a  mere  offer  would  become 
a  contract  binding  upon  both  parties,  and 
neither  would  be  at  liberty  to  withdraw  with- 
out the  consent  of  the  other.  Hogan  might 
have  become  bound  by  a  payment  of  the 
amount  to  Sivell  before  the  time  for  delivery 
arrived.  He  might  have  become  bound  by 
signing  a  writing  agreeing  to  pay  the  amount 
stipulated  in  the  event  the  cotton  was  deliver- 
ed at  the  time  and  place  fixed.  It  is  possible 
that  he  might  have  become  bound  to  pay  by 
a  tender  of  the  amount  stipulated  on  the  Ist 
of  November,  or  by  a  continuing  tender  prior 
to  that  date.  If  he  had  become  bound  in  any 
of  these  ways,  it  would  'then  have  been  in- 
cumbent on  Sivell  to  deliver  the  cotton  at  the 
time  and  place  agreed  on.  Sivell,  however, 
being  chargeable  with  notice  that  at  the  time 
he  signed  the  paper  Hogan  was  not  bound  to 
take  and  pay  for  the  cotton,  he  was  under  no* 
obligation  to  complete  his  offer  by  delivery, 
unless  Hogan  did  something  to  render  him- 
self bound  to  accept  it.  Consequently,  unless 
Hogan  did  something  to  render  himself  bound, 
Sivell  was  not  liable  to  an  action  for  damages 
for  a  failure  to  deliver  the  cotton  at  the  time 
and  place  stated  in  his  offer.  By  signing  the 
paper  Sivell  placed  himself  In  a  position  where 
he  was  required  either  to  withdraw  his  offer 
before  Hogan  did  something  to  render  him- 
self bound,  or  to  deliver  the  cotton  and  com- 
plete the  offer  in  the  event  Hogan  became 
bound  to  an  acceptance.  In  this  sense  time 
was  of  the  essence  of  the  contract,  and,  if 
Hogan  did  nothing  on  or  before  November  1st 
to  render  himself  bound,  Sivell  had  a  right  to 
treat  the  transaction  as  at  an  end. 

Under  this  view  of  the  case,  the  verdict 
was  contrary  to  the  evidence,  and  the  court 
should  have  granted  a  new  trial.  The  fore- 
going discussion  covers  all  of  the  assignments 
of  error  with  which  it  is  necessary  to  deal. 

Judgment  reversed.  All  the  Justices  con- 
cur* 

(119  Ga.  263) 

HALL  y.  GREENE  COUNTY. 

(Supreme  Court  of  Georgia.     Dec   12,  1003.) 

OOUNTT  TRBASURBIt-COMMISSIONS. 

1.  A  county  treasurer  is  not  entitled  to  com- 

missiona  for  receiving  and  repaying  money  bor- 


rowed by  the  county  to  meet  ordinary  current 
expenses. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Greene  Coun- 
ty;  H.  M.  Holden,  Judge. 

Affidavit  of  illegality  filed  by  George  A. 
Hall  against  the  county  of  Greene.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Jas.  Davison,  for  plaintiff  in  error.  Saml. 
H.  Sibley  and  Jas.  B.  Park,  for  defendant 
in  error. 

CANDLER,  J.  This  case  arose  upon  the 
trial  of  an  affidavit  of  illegality  filed  in 
Greene  superior  court  by  Hall,  formerly 
treasurer  of  Greene  county,  to  arrest  the  levy 
of  a  fl.  fa.  against  him  issued  by  the  county 
commissioners,  and  based  on  an  alleged  in- 
debtedness by  Hall  to  the  county  in  his  offi- 
cial capacity  as  treasurer.  The  case  was  re- 
ferred to  an  auditor,  who  found,  on  an  agreed 
statement  of  facts,  that  Hall  was  indebted 
to  the  county  in  the  sum  of  $332.83.  Both 
the  plaintiff  and  the  defendant  filed  excep- 
tions to  the  auditor's  report,  but  at  the  hear- 
ing the  presiding  judge  overruled  all  the  ex- 
ceptions, and  sustained  the  report  in^  full. 
Hall  excepted.  Under  the  agreed  statement 
of  facts,  the  sole  question  presented  for  our 
determination  is,  was  the  county  treasurer 
entitled  to  commissions  for  receiving  and 
paying  out  money  borrowed  by  the  county 
commissioners  to  pay  court  and  Jail  expenses, 
exi>enses  of  working  a  chain  gang  on  the 
public  roads,  and  other  current  expenses; 
the  money  having  been  borrowed  *'to  be  re- 
paid within  less  than  one  year,  from  the  tax 
of  each  year,  and  the  borrowed  money  each 
year  [being]  less  than  the  tax  for  such 
years."  The  auditor  found,  in  effect,  that 
the  purpose  for  which  the  money  was  bor- 
rowed was  not  to  meet  casual  deficiencies  in 
the  revenues  of  the  county,  and  that  the 
treasurer  was  therefore  not  entitled  to  the 
commissions  claimed.  The  meaning  of  the 
expression  "casual  deficiencies"  is  no  longer 
open  to  question  in  this  state.  In  the  case 
of  Lewis  V.  Lofley,  92  Ga.  804,  19  S.  E.  57, 
the  present  Chief  Justice,  speaking  for  this 
court,  said:  "We  cannot  conceive  how  a 
debt  incurred  for  the  building  of  a  court- 
house can  be  regarded  as  a  debt  incurred 
to  supply  casual  deficiencies  of  revenue.' 
The  word  'casual'  means  that  which  hap- 
pens by  accident  or  is  brought  about  by  an 
unknown  cause;  and  we  think  the  framers 
of  the  Constitution,  in  using  this  language, 
meant  some  unforeseen  or  unexpected  de- 
ficiency, or  an  insufficiency  of  funds  to  meet 
some  unforeseen  and  necessary  expense." 
This  case  has  beeif  frequently  referred  to, 
and  this  court  has  consistently  adhered  to 
the  doctrine  there  laid  down.  In  the  case 
of  Commissioners  of  Habersham  County  v. 
Porter  Mfg.  Co.,  103  Ga.  614,  30  S.  E.  547, 
the  ruling  was,  upon  a  request  for  a  review, 
expressly  reaffirmed.    It  was  also  discussed 
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In  the  cases  of  City  of  Dawson  v.  Dawson 
Waterworks  Co.,  106  Ga.  703,  32  S.  B.  907, 
and  Dyer  v.  Brwin,  106  Ga.  848,  33  S.  B. 
63;  and,  as  before  stated,  the  ruling  made 
has  never  been  overruled. 

There  is  no  authority  whatever  In  our  law 
authorizing  county  authorities  to  make  any 
such  loans  as  the  one  disclosed  by  this  rec- 
ord. The  treasurer  was  not  bound  to  receive 
any  moneys  obtained  in  this  way;  and,  if  he 
did,  and  the  funds  had  been  misappropriated 
by  him,  the  securities  on  his  bond  would 
not  have  been  liable  therefor.  Having  re- 
ceived and  paid  them  out,  however,  he  would 
be  accountable  for  them,  although  no  liabili- 
ty would  arise  against  his  sureties.  Mason 
T.  Commissioners,  104  Ga.  35,  30  S.  £.  613. 
In  the  present  case  the  treasurer  did  receive 
the  borrowed  money.  He  paid  it  out  for  the 
current  expenses  of  the  county,  and  at  the 
end  of  the  year,  when  the  taxes  came  in, 
paid  off  the  loan;  but,  in  handling  the  mon- 
ey derived  from  the  loans,  he  was  not  hand- 
ling county  funds,  within  the  meaning  of  the 
Political  Code  of  1895,  §  458.  If  he  had  tak- 
en commissions  out  of  the  borrowed  money 
at  the  time  it  was  turned  over  to  him,  the 
losiE^  would  have  been  that  of  the  lenders,  and 
not  the  county.  Parties  loaning  money  to 
counties  for  purposes  such  as  the  ones  for 
which  the  money  in  the  present  case  was 
loaned  cannot  collect  back  any  part  of  it 
which  does  not  go  to  its  proper  use.  The 
treasurer  here  did  not  attempt  to  retain  his 
commissions  at  the  time  of  receiving  the  bor- 
rowed money  or  at  the  time  of  paying  it 
back,  but  sought  to  take  it  out  of  the  reg- 
ular county  funds  at  the  time  of  turning  over 
his  office  to  his  successor.  In  Wood  v.  Com- 
missioners, 60  Ga.  556,  It  was  held:  ''On 
money  borrowed  without  authority  of  law, 
whether  by  the  ordinary,  the  county  com- 
missioners, or  the  county  treasurer,  no  com- 
missions can  be  retained  by  the  county  treas- 
urer out  of  the  county  funds;  but  retain- 
ing commissions  out  of  such  borrowed  mon- 
ey affects  the  lenders,  and  not  the  county, 
as  the  county,  in  the  absence  of  a  statute 
to  authorize  borrowing,  is  not  bound  for  any 
borrowed  money  which  is  not  applied  to  its 
use.  If  the  treasurer  has  used  county  funds 
proper,  either  to  compensate  himself  for 
handling  money  illegally  borrowed,  or  to  re- 
pay the  lenders  beyond  the  sums  actually 
expended  for  the  benefit  of  the  county,  he  is 
liable  for  any  deficit  thus  occasioned."  It 
was  not  the  intention  of  the  General  As- 
sembly, in  fixing  the  compensation  of  county 
treasurers,  to  have  the  public  moneys  pay 
toll  more  than  twice.  To  permit  the  treas- 
urer to  take  out  2%  per  cent  on  $1,000  bor- 
rowed to  pay  current  expenses  of  the  county, 
as  commissions  on  money  received,  another 
2%  per  cent,  as  the  $1,000  is  expended,  an- 
other 2^  per  cent,  as  the  taxes  come  in 
from  the  public,  with  which  the  loan  is  re- 
paid, and  still  another  2^  per  cent,  when 
the  $1,000  is  repaid  to  the  lender,  would  be 


to  tax  the  same  fund  four  times  with  pay- 
ment of  commissions,  when  it  is  plainly  the 
Intention  of  the  law  that  he  should  receive 
commissions  only  twice— when  the  nioney, 
the  lawful  income  of  the  county,  is  received, 
and  when  it  is  paid  out. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

019  Oa.  819) 
HORTON  &  SMITH  v.  HARVEY. 
(Supreme  Court  of  Georgia.    Dec.  12,  1908.) 

NEGLIGENCE— INJURY  TO  LICENSEE. 
1.  One  who  hauls  his  cotton  to  be  ginned  at 
a  public  ginnery  is  not  a  mere  licensee,  and 
may  recover  for  damages  when  injured  on  the 
premises  by  the  owner's  negligence,  even 
though  they  are  not  willfully  and  recklessly  in- 
flicted. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Floyd  County; 
John  H.  Reece,  Judge. 

Action  by  W.  E.  A.  Harvey  against  Horton 
&  Smith.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

The  plaintifTs  petition  alleged  that  de- 
fendants were  the  owners  of  a  public  gin,  to 
which  he  carried  a  load  of  seed  cotton;  that, 
after  it  had  been  ginned  and  packed,  he 
drove  his  wagon  to  the  platform  erected  by 
defendants,  to  receive  the  bale,  which  weigh- 
ed about  500  pounds;  that  defendants,  hav- 
ing no  proper  machinery  for  lifting  the  cot- 
ton, undertook  to  load  it  upon  the  wagon  by 
hand,  shoving  it  off  the  ginnery  platform  to 
the  wagon  with  great  force  and  violence,  so 
that,  by  reason  of  this  violence  and  the  sud- 
den motion  given  to  the  bale,  it  was  thrown 
against  plaintiff,  knocking  him  off  the  wagon 
and  breaking  his  leg.  The  defendants  filed 
a  demurrer,  which  being  overruled,  they  ex- 
cepted. 

Geo.  A.  H.  Harris  &  Son,  for  plaintiffs  In 
error.  Fouch6  &  Fouch6  and  M.  B.  Eubanks, 
for  defendant  in  error. 

LAMAR,  J.  The  plaintiff  was  not  a  mere 
licensee,  but,  having  been  invited  to  bring 
his  cotton  to  be  ginned  at  defendants'  public 
ginnery,  could  recover  damages  for  injuries 
occasioned  by  defendants'  negligence  while 
he  was  on  the  premises,  even  though  the  act 
was  not  reckless,  willful,  or  grossly  negli- 
gent. Atianta  Cotton  Seed  Oil  MUls  v.  Cof- 
fey, 80  Ga.  145,  4  S.  E.  759,  12  Am.  St  Rep. 
244.  While  the  petition  was  meager  in  its 
statement  of  facts,  the  charge  that  the  cot- 
ton was  shoved  from  the  ginnery  platform  on- 
to the  wagon  with  great  force  and  violence, 
thereby  throwing  it  against  the  plaintiff  and 
breaking  his  leg,  set  out  a  cause  of  action  as 
against  a  general  demurrer.  The  fact  that 
there  was  no  crane  and  no  rope  and  tackle 
for  lifting  the  cotton,  and  that  the  plaintiff 
knew  thereof,  and  by  the  exercise  of  ordl- 

f  L  See  Negligence,  vol.  37,  Cent  Dig.  f  42. 
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nary  care  could  have  avoided  the  injury,  were 
matters  for  defense.  Archer  t.  Blalock,  97 
Ga.  719,  26  S.  E.  891. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(119  Oa.  88) 
BROWN  V.  GEORGIA.  C.  &  N.  RY.  CO. 

(Supreme  Court  of  Georgia.    Nov.  28,  1903.) 

DISMISSAlr-DBFECTIVE  PETITION— CARRIERS- 
DEPOT  BUILDINGS— BREACH  OP  CONTRACT. 

1.  The  court  at  the  trial  may  dismiss  a  peti- 
tion, if  so  defective  that  after  verdict  a  mo- 
tion in  arrest  of  judgment  would  be  sustained, 
but  it  cannot  consider  special  demurrers  not 
filed  at  the  appearance  term. 

2.  A  railroad  company  is  only  bound  to  keep 
open  its  waiting  room  for  a  reasonable  time  be- 
fore and  after  the  departure  of  trains,  and 
ticket  holders  permitted  to  remain  therein  dur- 
ing the  night  have  no  cause  of  action  for  cold 
and  discomfort  suffered  because  the  same  is  not 
kent  heated  and  lighted. 

3.  It  was  alleged  that  the  plaintiff  bought, 
from  the  agent  of  a  railroad  company,  tickets 
for  himself  and  wife,  entitling  them  to  trans- 
portation on  a  particular  train  soon  due  to  stop 
at  the  station;  that  they  stood  in  the  rain, 
alongside  the  track,  waiting  for  such  train, 
which  passed  without  stopping,  thereby  occa- 
sioning a  breach  of  the  contract  of  carriage; 
that  there  were  no  accommodations  available 
except  in  the  station  house,  in  which  they  were 
permitted  to  remain  for  the  night;  and  that,  by 
reason  of  the  exposure  and  the  condition  of  the 
waiting  room,  the  plaintiff's  wife  was  rendered 
ill,  and  he  thereby  deprived  of  the  value  of  her 
services,  and  put  to  expense  for  medical  atten- 
tion. Such  a  petition  set  forth  a  cause  of  ac- 
tion. 

4.  The  gist  of  such  action  was  not  the  failure 
to  furnish  and  maintain  a  comfortable  depot 
building,  but  for  consequences  arising  from  ex- 
posure incident  to  the  failure  to  transport,  and 
in  spite  of  the  plaintiff's  use  of  the  waiting 
room,  which  was  the  only  means  available  to 
lessen  the  damages. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Elberton;  P.  P. 
Proffltt,  Judge. 

Action  by  A.  D.  Brown  against  the  Georgia, 
Carolina  &  Northern  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

In  his  suit  against  the  Georgia,  Carolina  & 
Northern  Railway  Company,  Brown  alleged 
that  on  February  24,  1902,  he  carried  to  the 
defendant's  station  at  Heardmont  a  quantity 
of  household  goods  to  be  shipped  to  McCor- 
mick,  S.  C,  on  the  next  train;  that  the  agent 
Informed  him  that  he  had  no  scales  on  which 
to  weigh  them,  but  would  send  them  forward 
on  the  next  day;  that  he  thereupon  bought 
for  himself  and  wife  two  tickets  from  Heard- 
mont to  Calhoun  Falls,  telling  the  railroad 
agent  that  they  would  go  on  the  local  freight 
train  (which  also  carried  passengers)  due  at 
Heardmont  about  5  o'clock  p.  m.,  which  was 
accustomed  to  stop  there  for  both  passengers 
and  freight,  and  always  did  stop  when  sig- 
naled; that  the  train  arrived  after  dark; 
that  it  was  cold  and  raining;  that  petitioner 
and  his  wife  left  the  station  building  and 
stood  alongside  the  track,  prepared  to  enter 


the  car  when  the  train  stopped;  that  when 
signaled  by  the  agent  the  train  slowed  up, 
but  failed  to  stop;  that'  petitioner  and  his 
wife  were  wet  and  chilled,  and,  because  it 
was  impossible  to  obtain  lodgings  or  accom- 
modation in  the  village,  they  were  compelled 
to  remain  in  the  station  room  all  night,  and 
until  the  next  day  at  12  o'clock,  when  the 
first  train  stopped  for  passengers;  that  the 
weather  was  excessively  cold,  the  rains  heavy 
and  continuous,  and  the  waiting  room  un- 
comfortable; that,  although  petitioner  did  his 
best  to  keep  up  a  fire  with  such  wet  wood 
as  he  could  find,  they  suffered  severely,  and 
his  wife  was  made  seriously  sick,  and  has 
never  recovered  her  health;  that  the  fur- 
niture was  not  shipped  for  more  than  a 
month,  and  by  reason  thereof  his  wife's  Ill- 
ness was  aggravated.  No  demurrer  was  filed, 
but  at  the  trial  term  the  defendant  moved 
to  dismiss  because  no  cause  of  action  was 
set  forth.  That  motion  was  sustained,  and 
subsequently,  over  plaintiff's  objection,  the 
grounds  of  the  motion  were  set  out  in  a 
written  demurrer,  which  was  sustained,  sev- 
eral days  after  the  dismissal. 

Geo.  C.  Grogan  and  I.  C.  Van  Duzer,  for 
plaintiff  In  error.  Jos.  N.  Worley,  Erwln  & 
Erwin,  and  H.  J.  Brewer,  for  defendant  in 
error. 

LAMAR,  J.  Railroad  companies  are  bound 
to  provide  reasonable  accommodations  at 
their  stations  for  passengers  who  are  invited 
to  travel  on  their  roads,  and  will  be  liable 
for  such  damages  as  proximately  flow  from 
a  violation  of  this  duty.  The  character  of 
the  accommodations  required,  of  course,  va- 
ries with  the  amount  of  business  done  at  a 
particular  point,  and  the  company  might  be 
relieved  altogether  of  the  obligation  to  fur- 
nish depots  at  flag  stations,  or  points  where 
trains  stop  for  the  accommodation  of  occa- 
sional traveler*  But  even  where  waiting 
rooms  are  maintained,  the  company  is  only 
required  to  keep  them  open  for  a  reasonable 
time  before  and  after  the  departure  of  trains. 
Central  Ry.  Co.  v.  Motes,  117  Ga.  923,  43  S. 
E.  090;  Civ.  Code  1895,  i  2189;  Caterham 
R.  Co.  V.  London  Ry.,  87  Eng.  C.  L.  R.  409; 
Boothby  v.  Grand  Trunk  R.  Co.  (N.  H.)  34 
Atl.  157;  Texas  &  Pac.  R.  Co.  v.  Cornelius 
(Tex.  Civ.  App.)  30  S.  W.  720;  Texas  &  Pac. 
R.  Co.  V.  Pierce  (Tex.  Civ.  App.)  30  S.  W. 
1122;  Welghtman  v.  Louisville,  N.  O.  &  T. 
Ry.  Co.,  70  Miss.  563,  12  South.  586,  19  L. 
R.  A.  671,  35  Am.  St.  Rep.  660.  The  allega- 
tion that  the  room  was  not  kept  comfortable 
during  the  entire  night,  therefore,  of  itself 
gave  rise  to  no  cause  of  action.  The  agent 
having,  however,  sold  tickets  entitling  plain- 
tiff and  his  wife  to  be  transported  on  a  par- 
ticular train,  they  became  passengers  and 
entitled  to  their  rights  as  such,  and,  when 
the  train  passed  without  stopping,  there  was 
a  breach  of  the  contract.  But  they  could  not 
stand  alongside  the  track  until  the  next  train 
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arrived  anil  recover  damages  for  the  resultB 
of  the  exposure,  for  they  were  bound  to 
lessen  their  damageis  (Civ.  Code  1885,  §  3802) 
and  to  seek  the  most  available  shelter.  If 
the  waiting  room  was,  as  alleged,  the  only 
place  where  they  could  stay  for  the  night, 
and  if,  in  spite  of  utilizing  such  means  as 
were  feasible,  the  plaintiff's  wife  was  made 
sick  and  her  services  lost,  the  husband  is  en- 
titled to  a  verdict,  not  for  the  failure  to 
keep  the  waiting  room  heated  after  hours, 
but  for  the  damages  which  resulted  from  the 
company's  failure  to  transport  on  the  train 
agreed.  The  condition  of  the  waiting  room 
is  not  the  gist  of  the  action,  but  is  set  out 
to  show  that  damages  resulted  from  the  fail- 
ure to  convey,  notwithstanding  the  fact  that 
the  parties  took  advantage  of  such  accom- 
modations as  were  at  hand.  Where  a  pas- 
senger is  left  at  an  improper  place,  in  con- 
sequence of  which  he  suffers  injury,  the  same 
rule  appUes  as  in  cases  where  a  passenger 
has  been  carried  past  his  destination.  In 
either  instance  he  Is  entitled  to  recover  the 
damages  naturally  and  proximately  flowing 
therefrom.  Caldwell  v.  R.  &  D.  R.  Co.,  89 
Ga.  550,  15  S.  E.  678  (2). 

The  petition  should  not  have  been  dis- 
missed. It  set  out  a  cause  of  action,  and 
after  verdict  thereon  a  motion  in  arrest  would 
not  have  been  granted.  The  special  demur- 
rers, not  having  been  filed  at  the  first  term, 
could  not  have  been  considered  (Civ.  Code, 
1895,  |§  5046,  5052),  and  for  that  reason  the 
question  as  to  what  is  a  proper  measure  of 
damages  for  a  failure  to  transport  person  or 
property  is  not  presented  by  this  record. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(119  Ga.  128) 

EVERETT  V.  TABOR  et  al. 

(Supreme  Court  of  Georgia.     Dec.  8,  1903.) 

INJUNCTION— COMPLAINT— NECESSITY— CON- 
FLICTING EVIDENCE— JUDGMENT  OB- 
TAINED BY  FRAUD. 

1.  A  complaiuant  seeking  extraordinary  eq- 
uitable relief  must  make  a  case  which  does  not 
rest  upon  doubtful  or  disputed  principles  of 
law,  for  an  injunction  will  not  usually  be  grant- 
ed where  his  right  thereto  is  not  clear. 

2.  In  all  cases  the  complainant  must  establish 
the  existence  of  the  fraud  or  fact  on  which  his 
right  to  interlocutory  relief  Is  based,  and  show 
the  necessity  for  injunction,  in  order  to  pre- 
serve rights  or  to  prevent  irreparable  injury. 

3.  A  denial  by  the  defendant  of  the  facts  set 
up  in  the  equitable  petition^  or  a  conflict  in  the 
evidence,  does  not  necessarily  require  a  refusal 
of  interlocutory  relief. 

4.  There  should  be  a  balance  of  conveniences 
in  such  cases,  and  a  consideration  whether 
greater  harm  might  be  done  by  refusing  than  by 
granting  the  injunction. 

5.  Where  the  evidence  is  conflicting,  and  it 
appears  that  the  injunction  if  granted  would 
not  operate  oppressively  to  the  defendant,  but 
that  if  denied  the  complaiuant  would  be  prac- 
tically remediless  in  case  he  should  thereafter 
establish  the  truth  of  his  contentions,  it  would 
be  strong  reason  why  the  chancellor  should  ez- 

f  1.  See  InjuncUon,  vol.  27,  Cent  Dig.  SS  82.  S09. 


ercise  his  discretion  so  as  to  preserve  rights  by 
preserving  the  statns. 

6.  Bquity  will  not  only  relieve  against  a  judg- 
ment obtained  by  fraud,  but  against  one  whidi 
has  been  properly  rendered  where  the  losing 
party  has  a  meritorious  defense,  and  is  pre- 
vented by  the  fraud  of  the  other  from  entering 
an  appeal  or  making  a  motion  for  a  new  trial. 

7.  Where  the  evidence  is  conflicting,  the  de- 
fendant is  solvent^  and  there  is  nothing  to  show 
that  the  complainant  will  suffer  irreparable 
damages  by  reason  of  the  refusal  to  grant  the 
injunction,  this  court  will  not  interfere  with  the 
chancellors  discretion  in  denying  the  same. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Gilmer  Coun- 
ty; Geo.  F.  Gober,  Judge. 

Action  by  J.  S.  Everett  against  T.  H.  Ta- 
bor and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

In  his  equitable  petition  Everett  alleged 
that  Tabor  had  sued  him  in  the  justice's 
court;  that  he  had  a  fneritorious  defense, 
which  could  only  be  established  by  the  in- 
troduction of  a  mortgage;  that,  having  failed 
to  give  a  proper  '*notlce  to  produce,"  he  was' 
unable  to  make  out  his  defense,  but  confess- 
ed judgment,  intending  to  appeal;  that  he 
had  the  appeal  papers  and  bond  duly  prepar- 
ed, and,  within  the  time  allowed  by  law,  pre- 
sented them  to  the  justice,  at  the  same  time 
tendering  the  cost;  that  the  justice  notified 
him  that  Tabor  had  paid  the  cost  and  with- 
drawn the  case;  that  the  justice  had  by  Ta- 
bor's direction  made  the  following  entry  on 
the  docket:  "T.  H.  Tabor  withdraws  suit, 
and  pays  costs  of  suit  to  superior  court;" 
that  the  justice  thereupon  told  Everett  that 
the  latter  could  do  nothing  more  until  Tabor 
commenced  his  suit  in  the  superior  court; 
that,  relying  on  this  statement,  Everett  took 
no  fuither  action;  that  later,  within  the  time 
allowed  for  entering  the  appeal.  Tabor  or  his 
attorney  gave  similar  information  to  EJver- 
ett*s  attorney;  that  several  months  there- 
after Tabor  caused  an  execution  to  issue  on 
the  judgment  previously  rendered,  and  had  a 
leyy  made.  It  appears  that  thereupon  Ever- 
ett filed  an  affidavit  of  illegality  on  the 
ground  that  "there  was  no  legal  judgment  as 
the  foundation  of  issuing  said  fl.  fa.,  nor  was 
there  any  judgment  at  the  time  of  issuing 
tlie  same."  This  affidavit  was  dismissed,  and 
another  of  like  character  subsequently  filed, 
which  was  in  turn  dismissed,  and  this  peti- 
tion for  injunction  filed.  Tabor  demurred, 
and  answered,  denying  that  he  ever  with- 
drew or  dismissed  the  suit,  or  that  he  author- 
ized any  one  else  to  do  so  for  him,  before 
or  after  judgment,  but  has  at  all  times  insist- 
ed that  he  has  a  valid  judgment  against  Ev- 
erett, and  has  in  good  faith  tried  to  bring 
about  a  sale  of  the  property,  but  has  I  :>eii 
prevented  by  the  affidavits  of  illegality, 
which  he  charges  were  made  for  the  purpose 
of  delay.  He  denied  that  he  had  had  any 
conversation  with  Everett  or  Everett's  attor- 
ney, or  the  justice,  about  withdrawing  the 
case  or  about  appealing  the  same,  or  that  he 
did  anything  to  hinder  or  prevent  Everett 
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from  appealing  the  case,  or  that  he  ever  pre- 
vented hlB  from  making  any  defense,  or 
practiced  any  fraud  to  prevent  him  from  do- 
ing 8o»  or  that  he  authorized  the  Justice  to 
••withdraw"  or  dismiss  the  case;  and  claim- 
ed. If  Everett  did  not  appeal,  it  was  his  own 
negligence,  or  he  really  had  no  Intent  to  ap- 
peal. The  judge  refused  the  injunction,  and 
Everett  excepted. 

N.  A.  Morris,  A.  N.  Edwards,  and  €k>rdon 
B.  Gann,  for  plaintiff  in.  error.  J.  P.  Perry 
and  D.  W.  Blair,  for  defendants  in  error. 

LiA>f  AR,  J.  An  injunction  will  not  usual- 
ly be  granted  where  a  complainant's  right  is 
not  dear.  He  should  state  by  his  pleadings 
a  case  which  does  not  rest  upon  doubtful  or 
disputed  principles  of  law.  This  he  did  in 
the  present  case.  For  equity  will  not  only 
relieve  against  a  judgment  obtained  by  fraud, 
but  against  one  which  has  been  properly  ren- 
dered, where  the  losing  party  has  a  merito- 
rious defense,  and  is  prevented  by  the  fraud 
of  the  other  from  entering  an  appeal  or  mak- 
ing a  motion  for  a  new  trial.  Markham  v. 
Angier,  57  Ga.  43;  Marchman  v.  Sewell,  93 
Ga.  653,  21  S.  E.  172;  Civ.  Code  1895,  §{ 
4913,  4915;  Thompson  v.  Laughlin,  91  Cal. 
313,  27  Pac.  752;  Sanderson  v.  Voelcker,  51 
Mo.  App.  333. 

But  the  defendant  insists  that  the  injunc- 
tion was  properly  refused,  because  the  de- 
fendant denied  the  allegations  in  the  bill. 
There  are,  however,  exceptions  to  the  rule 
that  an  Injunction  will  be  refused  where  the 
defendant's  answer  swears  off  the  equity. 
Holt  V.  Bank  of  Augusta,  9  Ga.  554;  Coffee 
V.  Newsom,  8  Ga.  449;  Cottle  v.  Harrold,  72 
Ga.  831  (7)  For  while  it  is  true  that  the 
complainant  must  always  establish,  to  the 
reasonable  satisfaction  of  the  chancellor,  the 
existence  of  the  fraud,  or  the  fact  on  which 
the  right  is  predicated,  this  does  not  mean 
that  he  must  establish  it  beyond  controversy. 
A  denial  by  the  defendant,  or  a  conflict  in 
the  evidence,  does  not  necessarily  require  a 
refusal  of  the  interlocutory  relief.  In  all 
such  cases  the  chancellor  must  exercise  a 
sound  discretion.  Civ.  Code  1895,  §  4920.  If 
the  evidence  for  the  complainant  is  weak,  and 
that  for  the  defendant  strong,  the  injunction 
could  be  refused.  If  that  for  the  complain- 
ant is  strong,  and  that  for  the  defendant 
weak,  or  even  if  it  be  In  practical  equipoise, 
tjie  Injunction  should  be  granted  or  refused 
according  to  the  peculiar  circxunstances  of  the 
particular  case.  There  should  be  a  balance 
of  conveniences,  and  a  consideration  whether 
greater  harm  might  result  from  refusing  than 
from  granting  the  relief  prayed  for.  If  the 
grant  of  an  Injunction  in  such  a  case  would 
operate  oppressively  to  the  defendant,  the 
restraining  order  should  be  refused;  but  if  it 
appears  that  if  the  injunction  were  denied 
the  complainant  would  be  practically  remedi- 
less in  the  event  he  should  thereafter  estab- 
lish the  truth  of  his  contention,  it  would  be 


strong  reason  why  interlocutory  relief  should 
be  granted.  The  delay  to  one  party  would 
not.  counterbalance  the  irreparable  Injury 
which  might  flow  to  the  other  if  the  chancel- 
lor made  a  mistake  in  passing  on  the  dis- 
puted issue  of  fact.  Under  such  circum- 
stances it  would  generally  be  a  wise  exer- 
cise of  discretion  to  preserve  the  rights  by 
preserving  the  status.  But,  giving  full  ef- 
fect to  those  principles,  a  reversal  is  not  de- 
manded. For  although  the  solvency  of  a 
plaintiff  in  fl.  fa.  is  by  itself  no  reason  why 
the  enforcement  of  a  fraudulent  judgment 
should  not  be  enjoined  (Sanderson  v.  Voelck- 
er, 51  Mo.  App.  328  [3]),  yet  where  the  fact 
of  fraud  is  squarely  denied,  and  the  holder  of 
the  execution  is  not  alleged  to  be  insolvent, 
the  refusal  to  grant  the  injunction  does  not 
dismiss  the  bill,  nor  prevent  the  bringing  of 
other  appropriate  action  for  damages.  No 
irreparable  injury  will  result  to  the  complain- 
ant, if  ho  can  eventually  satisfy  a  jury  of  the 
invalidity  of  the  judgment.  Sharpe  v.  Ken- 
nedy, 51  Ga.  257,  263;  Farmers'  Bank  v. 
Ruse,  27  Ga.  398. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


/  (lid  Oft.  133) 

TATE  V.  GAIRDNER. 

(Supreme  Court  of  Georgia.     Dec.  9,  1903.) 

ADMINISTRATOR— STATED  ACCOUNT— OBJEC- 
TIONS-HEARING. 

1.  A  party  objecting  to  a  stated  account  must 
surcharge  or  falsify. 

2.  When  an  account  has  become  stated,  the 
party  rendering  the  same  is  bound  thereby,  un- 
less he  shows  that  there  has  been  a  clear  and 
palpable  mistake  in  the  account,  or  an  omis- 
sion of  items  is  clearly  and  satisfactorily  estab- 
lished; and  this  must  be  done  to  the  same  ex- 
tent and  with  the  same  degree  of  certainty  that 
courts  of  equity  require  in  order  to  correct  mis- 
takes. 

3.  The  returns  of  executors,  administrators, 
or  other  trustees  to  the  ordinary  become,  after 
approval  by  him,  stated  accounts  within  the 
meaning  of  the  rules  above  announced. 

4.  On  the  hearing  of  a  citation  for  a  settle- 
ment before  the  ordinary  against  an  adminis- 
trator or  executor,  neither  the  ordinary  nor  the 
superior  court  on  appeal  has  authority  to  al- 
low the  defendant  credit  for  items  accruing 
after  the  last  return,  unless  such  items  are  spe- 
cially pleaded  in  the  answer. 

5.  While  the  rulingB  of  the  judge  on  the  ex- 
ceptions of  fact,  which  were  complained  of  in 
the  numerous  grounds  of  the  motion  for  a  new 
trial,  were  in  the  main  correct,  the  rulings 
complained  of  in  three  grounds  were  erroneous, 
and  require  a  reversal  of  the  judgment,  which 
will  set  aside  the  entire  verdict,  in  the  absence 
of  a  direction  to  the  contrary.  It  not  being 
clear  that  under  the  peculiar  facts  such  direc- 
tion would  be  in  the  interest  of  justice,  it  will 
not  be  given. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Elbert  County; 
H.  M.  Holden,  Judge. 

Action  by  Lavonia  Gairdner,  administra- 
trix, against  E.  B.  Tate,  administrator,  for 
an  accounting.  Judgment  for  plaintUT,  and 
defendant  brings  error.    Reversed. 
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I.  O.  Van  Duzerand  0.  P.  Harris,  for  plain- 
tiff in  error.  Jos.  N.  Worley,  for  defendant 
In  error. 

COBB,  J.    H.  K.  Gairdner  and  J.  H.  Gro- 

gan  were  the  executors  of  the  .will  of  George 
W.  Dye.  Both  having  died,  Tate  was  ap- 
pointed administrator  with  the  will  annexed 
of  Dye's  estate.  Tate  cited  Mrs.  Lavonia 
Gairdner,  as  administratrix  of  the  estate  of 
H.  K.  Gairdner,  and  the  executors  of  Gro- 
gan,  before  the  ordinary  for  the  settlement 
of  the  accounts  of  the  executors  of  Dye. 
The  only  allegation  in  the.  petition  upon 
which  the  citation  was  based  as  to  the  liabili- 
ty of  the  executors  was  in  the  following 
words:  "There  still  remain  in  the  estates  of 
said  H.  K.  Gairdner  and  John  H.  Grogan 
assets  belonging  to  the  estate  of  said  Geo. 
W.  Dye,  deceased,  to  which  your  petitioner 
is  entitled,  that  he  may  proceed  to  admin- 
ister the  estate  of  the  said  Geo.  W.  Dye." 
The  executors  of  Grogan  answered  the  cita- 
tion, denying  the  allegation  above  referred 
to,  and  also  denying  that  the  estate  of  their 
testator  was  in  any  manner  liable  for  waste, 
mismanagement,  interest, .  or  funds  of  any 
kind.  The  administratrix  of  Gairdner  an- 
swered, alleging  that  she  had  no  funds  or 
assets  in  her  hands  belonging  to  the  .estate 
of  Dye  which  should  be  turned  over  to  the 
administrator  with  the  will  annexed;  and  es- 
pecially pleaded  an  alleged  settiement  which 
had  been  made  between  her  intestate  and  the 
legatees  of  Dye  as  an  accord  and  satisfac- 
tion of  all  claims  or  demands  which  the  es- 
tate of  Dye  had  against  the  estate  of  her 
intestate.  The  ordinary  rendered  a  judgment 
in  favor  of  the  defendants,  and  Tate  appeal- 
ed to  the  superior  court.  The  case  came  on 
for  trial  in  the  superior  court  and  resulted 
in  a  verdict  in  favor  of  the  plaintiff.  The 
case  was  brought  to  this  court  upon  a  bill  of 
exceptions  assigning  error  upon  the  refusal 
-of  the  judge  to  grant  a  new  trial,  and  the 
Judgment  was  reversed.  See  Gairdner  v. 
Tate,  110  Ga.  456,  35  S.  B.  697.  In  the  opin- 
ion in  the  case  Just  referred  to  Mr.  Chief 
Justice  Simmons  suggested  to  the  presiding 
judge  that,  as  the  case  involved  complicated 
and  intricate  matters  of  account,  it  might 
with  propriety  be  submitted  to  an  auditor. 
Adopting  the  suggestion  thus  made,  the  case 
was  referred  to  an  auditor,  who  reported 
that  the  executors  were  due  the  estate  of 
Dye  $525.58.  To  this  report  Tate  and  Mrs. 
Gairdner  each  filed  exceptions,  both  of  law 
and  fact.  No  exceptions  appear  to  have  been 
filed  by  the  executors  of  Grogan.  The  ex- 
ceptions of  law  were  sustained  by  the  court 
On  the  exceptions  of  fact  filed  by  the  parties 
the  court  directed  a  verdict  The  jury  were 
directed  to  find  in  favor  of  certain  exceptions 
filed  by  the  plaintiff  as  well  as  by  the  de- 
fendant, and  against  certain  exceptions  filed 
by  the  plaintiff  as  well  as  by  the  defendant. 
The  plaintiff  made  a  motion  for  a  new  trial 
upon  the  general  grounds,  and  by  amend- 


ment added  several  grounds,  in  which  error 
is  assigned  generally  upon  the  order  directing 
a  verdict  on  the  several  exceptions  of  fact 
filed  by  the  plaintiff  and  defendant,  and  also 
specifically  assigning  error  upon  the  direc- 
tion of  a  verdict  against  certain  exceptions 
of'  fact  filed  by  the  plaintiff  and  in  favor 
of  certain  exceptions  of  fact  filed  by  the  de- 
fendant The  motion  for  a  new  trial  was 
overruled,  and  a  bill  of  exceptions  was  sued 
out,  in  which  error  is  assigned  upon  the 
judgment  overruling  the  motion  for  a  new 
trial,  and  also  upon  the  judgment  sustain- 
ing certain  exceptions  of  law  filed  by  the  de- 
fendant, to  which  ruling  exceptions  pendente 
lite  had  been  duly  filed. 

1-8.  It  is  a  well-settled  rule  in  equity  that 
one  who  objects  to  a  stated  account  must 
surcharge  or  falsify;  that  is,  must  allege 
an  omission  in  the  account,  or  deny  the  cor- 
rectness of  some  or  all  of  the  items  render- 
ed. Civ.  Code,  §  3994.  An  account  render- 
ed by  an  administrator  or  executor  to  the 
ordinary  is  a  stated  account  within  the 
meaning  of  this  rule;  and  when  such  an  ac- 
count is  attacked  in  equity  the  burden  of 
proof  is  upon  him  who  surcharges  or  falsi- 
fies, and  consequently  the  allegations  in  the 
bill  must  be  sufficient  to  admit  evidence  for 
that  purpose  at  the  trial.  Shorter  v.  Har- 
groves,  11  Ga.  658  (5).  Upon  a  citation  be- 
fore the  ordinary  for  a  settlement  the  court 
of  ordinary  has  the  same  jurisdiction  over 
the  matters  of  the  account  of  the  executor 
or  administrator  as  a  court  of  equity  would 
have  upon  a  bill  for  a  settiement,  and  the 
rule  in  equity  above  referred  to  has  been 
held  applicable  to  the  pleadings  upon  which 
the  settiement  before  the  ordinary  is  to  be 
based;  it  having  been  distinctly  ruled  that: 
"Where  an  attack  is  made  upon  returns 
which  have  been  examined  and  allowed  by 
the  court  of  ordinary,  it  is  incumbent  upon 
the  party  who  attacks  them  to  show  wherein 
they  are  unlawful,  and  in  his  pleading  he 
should  point  out  specifically  the  items  of  the 
returns  on  which  the  attack  is  made,  and  as 
to  each  should  disclose  the  cause  or  ground 
of  the  atiack."  Bonner  v.  Evans,  89  Ga.  659. 
15  S.  E.  907  (1).  It  is  true  that  in  the  case 
just  cited  the  account  of  the  guardian  of  a 
lunatic  was  involved,  but  the  principle  is 
equally  applicable  to  accounts  of  executors, 
administrators,  and  other  trustees  who  are 
required  by  law  to  make  returns  to  the  ordi- 
nary. If  the  party  against  whom  the  ac- 
count is  rendered  is  bound  to  specifically  at- 
tack the  items  of  the  account  before  he  will 
be  heard  to  make  objection  to  the  same,  for 
equal,  if  not  greater,  reason,  the  party  ren- 
dering the  account,  which  has  become  an  ac- 
count stated,  should  be  held  bound  thereby 
until  some  defect  is  pointed  out  in  the  ac- 
count by  a  specific  objection  thereto.  And 
such  has  been  held  to  be  rule  in  this  state. 
Trlppe  V.  Wynne,  76  Ga.  200  (2a).  While  au- 
thorities in  other  jurisdictions  are  not  in  ac- 
cord on  this  subject,  there  is  authority  in 
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harmony  with  the  decision  just  cited.  See 
Wamer  v.  Myrick,  16  Minn.  91  (Gil.  81);- 
Moody  V.  Thwlng,  46  Minn.  611,  49  N.  W. 
229;  Hendy  v.  March,  75  Cal.  566,  17  Pac 
702;  St  Louis  Bottling  Go.  y.  Bank,  8  Colo. 
70,  5  Pac.  800;  Barker  v.  Hoflf,  52  How. 
Prac.  382;  Beach  v.  Bidder  (Sup.)  8  N.  Y. 
Supp.  587;  1  Enc  P.  &  P.  89.  See,  also, 
generally,  on  the  subject  of  accounts  stated, 
1  Gyc  pp.  364-401.  If  such  is  the  rule  In 
reference  to  accounts  stated  generally,  cer- 
tainly this  rule  would  be  applicable  to  a 
stated  account  like  the  return  of  an  adminis- 
trator or  executor  to  the  ordinary,  which 
has  been  approved  by  the  court  as  correct, 
and  which  is  declared  by  statute  to  be  prima 
facie  correct  as  to  all  persons  interested 
therein.  If  a  creditor  or  heir  or  legatee  is 
bound  by  the  account  until  he  points  out 
specifically  the  incorrect  or  omitted  items, 
certainly  the*  executor  or  administrator  who 
renders  the  account  should  be  likewise  bound. 
Applying  this  rule  in  the  present  case,  we  find 
no  specific  attack  made  upon  the  returns  of 
the  executors,  either  by  the  plaintiff  or  the 
defendants:  The  plaintiff  charges  generally 
that  the  estates  of  the  executors  are  liable 
to  the  estate  that  he  represents.  The  rep- 
resentatives  of  the  deceased  executors  deny 
this  only  in  general  terms,  and  make  no  spe- 
cific attack  upon  the  returns  of  the  executors, 
or  any  item  therein.  Before  the  plaintiff  will 
be  allowed  to  attack  the  returns,  he  must 
allege  in  his  petition  that  some  of  the  items 
are  incorrect,  setting  forth  the  items,  as  well 
as  the  grounds  of  attack  upon  them;  or  he 
must  allege  that  there  has  been  an  item  or 
items  omitted  from  the  returns,  which  should 
form  a  part  thereof,  setting  forth  specifically 
what  such  items  are,  so  that  the  defendants 
may  be  put  on  notice  of  the  claims  made 
against  them.  Before  the  executors  who 
made  the  returns,  or  their  legal  representa- 
tiyes,  will  be  allowed  to  attack  the  returns, 
they  must  set  forth  the  items  which  they 
claim  were  incorrectly  made  a  part  of  the 
account,  or  must  set  forth  specifically  the 
Items  which  should  have  been  made  a  part 
thereof  and  were  omitted,  giving  the  reasons 
why  such  items  were  omitted  or  were  incor- 
rectly stated,  as  the  case  may  be.  And  in  a 
case  where  an  executor  or  administrator 
seeks  to  surcharge  or  falsify  his  own  ac- 
count, in  order  to  sustain  the  objection  it 
must  appear  that  there  was  a  clear  and  pal- 
pable mistake  made  in  the  account,  or  that 
there  has  been  an  omission  of  items  to  which 
the  proof  clearly  and  satisfactorily  shows  he 
was  entitled;  and  this  must  be  done  to  the 
same  extent  and  with  the  sahie  certainty 
that  courts  of  equity  require  where  applica- 
tions are  made  to  correct  mistakes.  In  the 
absence  of  clear  proof  of  mistake,  the  ac- 
count rendered  to  the  ordinary  must  stand. 
See  Trippe  v.  Wynne,  supra.  It  follows 
from  what  has  been  said  that  when  the  ex- 
ecutors of  Dye  charged  themselves  with  |1,- 
275  collected  from  rents,  and  a  return  em- 


bracing this  Item  was  approved  by  the  ordi- 
nary, the  auditor  erred  in  striking  the  same 
from  the  account,  there  being  no  specific  at- 
tack made  upon  this  item,  and  the  judge 
should  have  sustained  the  exception  to  the 
auditor's  report  which  assigned  error  upon 
this  finding.  It  also  follows  that  there  was 
no  error  in  sustaining  the  exceptions  of  law 
filed  by  the  defendant  which  raised  the  ques- 
tion that  the  auditor  erred  in  admitting  evi- 
dence tending  to  show  the  incorrectness  of 
certain  items  in  the  returns  which  had  not 
been  attacked  in  the  pleadings.  Nor  was 
there  any  error  in  holding  that  the  excep- 
tions of  fact  which  were  directed  against  the 
findings  of  the  auditor  of  the  different 
amounts  which  were  not  embraced  in  the 
pleadings  could  not  be  sustained. 

4.  It  follows  from  what  has  been  said 
that,  where  an  executor  has  been  cited  to  a 
settlement  before  the  ordinary,  and  the  pe- 
tition does  not  make  any  attack  upon  his 
returns,  and  the  defendant,  in  his  answer, 
merely  denies  in  general  terms  liability,  and 
does  not  set  up  any  claim  that  the  return 
was  Incorrect  or  incomplete,  the  ordinary 
is  to  make  up  the  account  and  settlement 
from  the  returns  as  they  appear  of  record 
in  his  office.  If  the  plaintiff  desires  to  charge 
the  defendant,  he  must  set  forth  in  his  pe- 
tition the  grounds  of  liability  upon  which  he 
relies  with  the  same  certainty  he  would  be 
required  to  set  them  up  if  he  had  applied  to 
a  court  of  equity  to  compel  the  executor  to 
come  to  a  settlement  The  defendant  is  also 
bound  to  set  up  by  answet  his  defense  with 
the  same  degree  of  certainty  that  would  be 
required  in  an  answer  in  equity.  If  the  ex- 
ecutor or  administrator  has  made  no  returns, 
then  the  petition  for  the  citation  should  al- 
lege this  fact,  and  also  show  what  property 
of  the  estate  has  gone  into  his  hands.  In 
such  a  case  the  defendant  should  set  forth  in 
detail  the  credits  that  he  relies  upon  with 
the  same  certainty  that  would  be  required  in 
a  return  to  the  ordinary.  If  the  defendant 
has  made  returns,  but  payments  have  been 
made  by  him  since  the  last  return,  he  should 
set  forth  in  his  answer  the  items  of  such 
credits  with  the  same  certainty  as  would  be 
required  in  a  return.  If  his  answer  does  not 
set  forth  such  additional  items,  then  the 
court  has  no  authority  to  allow  them  in  the 
settlement  It  therefore  follows  that,  as 
Mrs.  Gairdner  did  not  set  up  in  her  answer 
the  item  of  $3,000  paid  by  her  on  the  Howard 
note  since  the  death  of  her  husband,  the 
auditor  erred  in  allowing  her  credit  for  this 
amount,  and  the  judge  erred  in  directing  the 
jury  to  find  against  the  exception  filed  in 
regard  to  this  matter.  The  judge  also  erred 
in  directing  the  jury  to  find  in  favor  of  the 
exception  of  the  defendant  which  set  up  a 
credit  of  10  per  cent  commissions  on  the 
item  of  $1,275  interest,  which  the  executors 
had  earned.  This  item  was  not  pleaded,  nor 
have  we  been  able  to  find  it  in  any  of  the 
i*eturns  of  the  executors. 
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5.  While  the  motion  for  a  new  trial  con* 
slsts  of  the  general  grounds  and  10  special 
grounds  referring  to  rulings  of  the  judge  di- 
recting findings  by  the  jury  on  the  exceptions 
of  fapt,  those  rulings  which  seem  to  us  to  be 
erroneous  are  confined  to  three  of  these 
grounds  only.  The  other  rulings  are  free 
from  error,  as  under  the  present  condition 
of  the  pleadings  no  other  course  was  open  to 
.  the  judge  than  that  which  he  followed.  The 
errors  In  these  three  grounds  will  result  in  a 
reversal  of  the  judgment  overruling  the  mo- 
tion for  a  new  trial,  which,  In  the  absence  of 
a  direction  by  this  court  confining  the  effect 
of  the  judgment  to  the  Items  inyolved  in  the 
three  grounds  which  contain  the  erroneous 
rulings  will  have  the  effect  to  set  aside  the 
entire  verdict.  We  might,  in  the  exercise  of 
thfi  discretion  with  which  the  law  invests  this 
court,  direct  that  the  verdict  and  judgment 
be  amended  by  striking  two  of  the  items  of 
credit  which  the  auditor  erred  in  allowing 
and  inserting  the  item  of  debit  which  the 
auditor  erred  in  striking;  but  no  request  was 
made  for  such  a  direction,  and  we  are  not 
altogether  clear  that  this  course  would  be  in 
the  interest  of  justice.  We  will  therefore 
reverse  the  judgment  generally,  and  leave 
the  case  to  be  disposed  of  In  accordance  with 
the  law  applicable  thereto  when  it  comes 
before  the  judge  again  for  final  judgment 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(119  Ga.  76) 

SWEENEY  V.  SWEENEY. 
(Supreme  Court  of  Georgia.    Nov.  28,  1903.) 

EJECTMENT— BVIDBNCB— JUDGMENT  —  ENTRY 
•-SHERIFF'S  DEED-DECLARATIONS  OF  AGENT 
—OBJECTIONS  TO  EVIDENCE— RIGHT  OF  AC- 
TION-COSTS OF  FORMER  SUIT. 

1.  Where,  on  the  trial  of  an  action  for  the 
recovery  of  land,  brought  by  one  who  claimed 
to  have  purchased  the  same  at  a  Bheriff*s  sale 
against  the  defendant  in  the  execution  under 
which  it  was  sold,  the  plaintiff  introduced  in 
evidence  the  sheriff's  deed,  accompanied  by  an 
exemplification  of  a  valid  judnnent  against  the 
defendant,  and  proof  of  the  loss  of  the  execu- 
tion issuing  therefrom,  a  prima  facie  case  of 
title  in  the  plaintiff  was  made  out,  and  it  was 
erroneous  for  the  court  to  charge  the  jury  that 
the  sheriff's  deed  could  be  considered  only  as 
color  of  title. 

(a)  A  judgment  rendered  by  the  court  in  1869 
in  a  suit  on  an  unconditional  contract  in  writ* 
ing,  where  no  issuable  defense  was  filed  under 
oath,  in  all  respects  regular,  except  that  it  was 
not  signed  by  the  judge,  is  valid  if  entered  on 
the  minutes  of  the  court,  and  they  are  signed  by 
the  judge;  and,  in  the  absence  of  any  proof  to 
the  contrary,  it  will  be  presumed  that  the  judge 
signed  the  minutes. 

(b)  Sufficient  evidence  was  introduced  in  this 
case  to  raise  a  reasonable  presumption  that  the 
execution  was  lost,  and  to  show  due  diligence 
in  searching  for  it. 

(c)  The  recitals  in  a  sheriff's  deed,  of  the  exe- 
cution, and  the  seizure  and  sale  of  the  property 
by  virtue  thereof,  are,  when  the  execution  is 
lost,  prima  facie  evidence  of  the  truth  of  such 
recitals. 

2.  The  declarations  of  an  agent,  who  is  in  pos- 
session of  realty  merely  to  manage  and  care 

f  1  (c).  See  BzecuUon,  voL  21,  Cent  Dig.  S  941. 


for  the  same,  are  not  admissible  in  evidence 
against  the  principal  to  disparage  his  title. 

3.  Where  evidence  is  objected  to  as  a  whole, 
and  some  parts  of  it  are  admissible,  it  is  not 
erroneous  to  overrule  the  objection. 

4.  A  judgment  abating  an  action  upon  the 
ground  that  the  plaintiff  had  brought  the  same 
without  having  paid  the  costs  which  had  ac- 
crued in  a  previous  suit,  involving  the  same 
subject-matter  and  against  the  same  defendant, 
which  had  been  begun  and  dismissed  bv  him, 
is  no  bar  to  the  bringing  of  a  third  suit  for  the 
same  cause  of  action,  and  against  the  same  de- 
fendant, if,  before  instituting  the  last  proceed- 
ing, the  plaintiff  has  paid  all  the  costs  which 
had  accrued  in  the  two  previous  suits. 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Conrt,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  Miles  Sweeney  against  Mary  Ma< 
loy,  and  equitable  petition  against  the  same 
defendant  for  an  injunction.  The  suits  were 
consolidated,  and,  on  the  death  of  defendant, 
Kate  I.  Sweeney,  administratrix,  was  made 
defendant  Verdict  for  defendant,  and  plain- 
tiff brings  error,  and  defendant  assigns  cross- 
error.  Reversed  on  main  bill  of  exceptions, 
and  affirmed  on  cross-bill. 

M.  W.  Harris  and  J.  B.  Cooper,  for  plain- 
tiff in  error.  W.  J.  Grace  and  J.  L.  Ander- 
son, for  defendant  in  error. 

PISH.  P.  J.  Miles  Sweeney  brought  eject- 
ment, to  the  April  term,  1901,  of  Bibb  supe- 
rior court,  against  Mary  Maloy,  for  certain 
realty  in  the  city  of  Macon.  As  ancillary  to 
this  action,  he  brought  to  the  same  term,  and 
against  the  same  defendant,  an  equitable  pe- 
tition for  injunction  and  receiver,  in  which 
he  set  forth  the  title  upon  which  he  relied 
for  a  recovery.  Pending  the  suits  the  de- 
fendant died,  and  Kate  I.  Sweeney,  admin- 
istratrix on  her  estate,  was  made  party  de- 
fendant. On  the  trial  the  two  actions  were 
consolidated  and  tried  as  one.  The  plaintiff 
Introduced  the  following  documentary  evi- 
dence: (1)  An  exemplification  of  the  minutes 
of  Bibb  superior  court,  showing  the  following 
judgment:  "Patrick  Fleming  vs.  John  & 
Mary  Maloy.  Comprint  No  issuable  plea 
under  oath  having  been  filed  in  this  case: 
It  is  ordered  that  plaintiff  have  judgment 
against  defendants,  John  Mulloy  and  Mary 
Mulloy,  for  the  sum  of  three  hundred  dollars 
principal,  with  interest  from  August  22nd, 
1867.  and  costs  of  suit  By  the  Court,  June 
14th,  1869.  Whittle  &  Gustln,  Plaintiff's 
Attys."  (2)  An  exemplification  of  the  execu- 
tion docket  of  such  court,  showing  an  entry 
thereon  of  the  execution  issued  upon  such 
judgment  and  its  delivery  to  Martin,  sheriff, 
on  August  7,  1869.  (3)  A  sherlfiTs  deed, 
dated  May  7,  1873,  and  duly  recorded,  exe- 
cuted by  George  F.  Cherry,  sheriff  of  Bibb 
county,  to  Miles  Sweeney,  to  the  premises  in 
dispute;  consideration,  $250.  This  deed  re- 
cited that  James  Martin,  late  sheriff  of  Bibb 
county,  on  August  9,  1869,  levied  the  execu- 
tion above  referred  to  upon  the  land  in  dis- 
pute, and  that  George  F.  Cherry,  sheriff,  sold 
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it  in  pursuance  of  fTicli  levy.  The  deed  also 
contained  the  recitals  usual  in  sherilTs  deeds. 
(4)  A  warranty  deed  from  Miles  J.  Sweeney 
to  Patrick  Sweeney,  dated  and  recorded  May 
9,  1885,  to  the  premises  in  dispute;  consider- 
ation, $256.  (5)  A  warranty  deed  from  Pat- 
rick Sweeney  to  Miles  J.  Sweeney,  to  the 
premises  in  dispute,  dated  June  26,  1888,  and 
duly  recorded;  consideration,  $500.  The  plain- 
tiff testified  that  he  had  the  execution  re- 
ferred to  in  his  possession  some  six  or  seven 
years  prior  to  the  trial;  that  he  did  not 
know  what  had  become  of  it;  that  he  had 
made  frequent  and  thorough  searches  for  it, 
but  had  failed  to  find  it  Sheriff  Wescott 
and  Deputy  Sheriff  Menard  testified  that  they 
had  made  several  searches  in  the  sheriff's 
office  for  the  execution,  but  it  could  not  be 
found.  Deputy  Clerk  Holt  testified  that  it 
could  not  be  found  in  the  clerk's  office  after 
careful  search.  The  plaintiff's  contentions 
were,  in  brief,  that  he  purchased  the  prop- 
erty in  good  faith  at  sheriff's  sale,  and  paid 
$250  for  it;  that  he  went  into  actual  posses- 
sion under  the  sherifiTs  deed,  and  so  remain- 
ed, holding  the  property  adversely,  until  1885, 
when  he  conveyed  the  property  to  his  brother 
Patrick  Sweeney,  with  the  verbal  under- 
standing between  them  that  Patrick  should 
hold  the  title  until  the  plaintiff  shouid  return 
from  Ireland,  where  he  then  contemplated* 
going  for  a  few  years;  that,  upon  his  return 
from  Ireland,  Patrick  reconveyed  the  prop- 
erty to  him,  in  1888;  that  he  remained  in 
possession  of  it  till  1883  or  1894,  when,  Mary 
Maloy  having  gone  into  possession  of  part 
of  It,  he  sued  out  a  warrant  to  dispossess 
her.  The  defendant's  contentions,  in  sub- 
stance, were  that  Mary  Maloy  had  been  in 
the  actual  adverse*  possession  of  the  prop- 
erty for  more  than  90  years;  that  plaintiff 
had  never  been  in  possession;  that  Mary 
Maloy  furnished  plaintiff  with  sufficient  mon- 
ey to  pay  for  her  the  claim  of  Patrick  Flem- 
ing, and  she  believed  he  had  done  so;  that 
be  fraudulently  had  the  property  sold  by  the 
sheriff,  and  took  the  sheriff's  deed  to  the 
same,  and  she  had  no  knowledge  until  re- 
cently that  any  such  sale  had  ever  been 
made,  or  that  plaintiff  claimed  to  own  any 
interest  in  the  property.  Evidence  was  sub- 
mitted by  both  parties  tending  to  sustain 
their  respective  contentions.  There  was  a 
verdict  in  favor  of  the  defendant  The  plain- 
tiff moved  for  a  new  trial,  which  being  re- 
fused, he  excepted. 

1.  The  court  charged  the  jur/  that,  inas- 
much as  the  execution  in  favor  of  Fleming 
against  John  and  Mary  Maloy  had  not  been 
put  in  evidence,  the  deed  from  Cherry,  sher- 
iff, to  Miles  Sweeney  could  be  considered  by 
them  only  as  color  of  title,  and  that  to  make 
out  a  prima  fade  case,  plaintiff  would  have 
to  Aow  seven  years'  adverse  possession  un- 
der such  deed.  In  the  motion  for  a  new 
trial,  error  was  assigned  upon  this  charge, 
and  we  think  the  exception  well  taken.    A 


sale  regularly  made  by  virtue  of  a  judicial 
process  issuing  from  a  court  of  competent 
jurisdiction  conveys  the  title  as  effectually 
as  if  the  sale  were  made  by  the  person 
against  whom  the  process  issued.  Civ.  Code 
1895,  §  5446.  And  in  all  controversies  in  the 
courts  of  this  state  the  purchaser  at  such  a 
sale  shall  not  be  required  to  show  title  deeds 
back  of  his  purchase,  unless  it  be  necessary 
for  his  case  to  show  good  title  in  the  person 
whose  interest  he  purchased.  Id.  §  5447.  As 
we  have  seen,  the  suit  was  brought  against 
the  defendant  in  execution  by  the  purchaser 
at  sheriff's  sale;  and  the  sherifTs  deed  ex- 
hibited in  evidence  by  the  plaintiff  t  was  ac- 
companied by  exemplifications  showing  a 
judgment  against  the  defendant  the  entry 
on  the  execution  docket  of  the  execution  is- 
sued on  the  judgment,  and  delivery  of  the 
execution  to  the  former  sheriff,  and  by  proof 
of  loss  of  the  execution.  While  the  judgment 
was  rendered  in  a  suit  upon  an  unconditional 
contract  in  writing,  where  no  issuable  de- 
fense was  filed  on  oath,  yet  It  appears  to 
have  been  rendered  "by  the  court"  and  was 
entered  on  the  minutes;  and  the  presumption 
is,  nothing  to  the  contrary  appearing,  that 
the  court  did  its  duty  by  signing  the  minutes. 
The  judgment  was  therefore  valid.  Ameri- 
can Mortgage  Co.  v.  Hill,  92  Ga.  805,  18  S. 
E.  425,  and  cases  cited.  Proof  that  the  fi. 
fa.  was  entered  on  the  execution  docket,  and 
that  the  docket  showed  a  delivery  of  the  exe- 
cution to  the  former  sheriff,  was  sufficient 
to  show  that  the  fi.  fa.  had  existed;  and  the 
unavailing  searches  made  for  it  by  the  sher- 
iff, the  deputy  sheriff,  and  the  clerk,  as  well 
as  by  the  plaintiff,  were  sufficient  to  author- 
ize the  presumption  that  it  was  lost  or  de- 
stroyed—proof sufficient  to  raise  a  reasonable 
presumption  of  its  loss  or  destruction  being 
all  that  was  necessary.  Vaughn  v.  Biggers, 
6  Ga.  188  (2):  Harper  v.  Scott  12  Ga.  125 
(4).  In  Fretwell  v.  Morrow,  7  Ga.  264,  where 
it  appears  that  a  constable  levied  a  justice's 
court  fi.  fa.  on  land,  and  delivered  the  execu- 
tion to  the  sheriff,  who  duly  sold  the  land, 
but  failed  to  execute  a  deed  to  the  purchaser, 
and  that  his  successor  in  office  subsequently 
executed  such  deed,  it  was  held  that  upon 
proof  of  loss  of  the  fi.  fa.  the  deed  was  ad- 
missible in  evidence.  It  is  true  that  it  was 
not  expressly  said  that  the  deed  was  ad- 
missible as  title,  but  such  was  evidently  the 
extent  of  the  ruling,  as  the  deed  would  have 
been  admissible  as  color,  unaccompanied  by 
the  fi.  fa.,  though  the  latter  had  not  been 
lost.  It  has  been  several  times  held  that 
"the  sheriff's  deed  alone,  unaccompanied  by 
either  the  judgment  or  the  fi.  fa.,  was  suffi- 
cient to  constitute  color  of  title."  Beverly 
V.  Burke,  9  Ga.  440,  54  Am.  Dec.  851;  Hester 
V.  Coats,  22  Ga.  58;  Hammond  v.  Crosby, 
68  Ga.  767.  In  Watson  v.  Tindal,  24  Ga. 
494,  71  Am.  Dec.  142,  it  was  held:  "A  sher- 
iffs deed  must  be  accompanied  by  the  exe- 
cution under  which  the  land  was  sold,  or 
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the  Judgment  upon  which  it  Issned."  In 
Boatright  v.  Heirs  of  Porter,  32  Ga.  130,  the 
following  ruling  was  made:  ''A  BherlfTs 
deed  being  offered  in  evidence  without  the 
production  of  the  execution  under  which  the 
sale  was  made,  or  of  any  exemplification  of 
the  judgment,  but  it  appearing  that  great 
diligence  had  been  shown  to  procure  both, 
held,  that  the  deed  was  properly  admitted  in 
eyidence,  under  the  circimistances,  upon  the 
faith  of  its  own  recitals."  Of  course,  in  view 
of  the  previous  rulings  in  Beverly  v.  Burke 
and  Hester  v.  Goats,  supra,  this  decision 
meant  that  the  sheriff's  deed  was  admissible 
as  title,  and  not  merely  as  color.  It  was 
held  in  Irby  v.  Gardner,  66  Ga.  643,  that  "a 
sherilTs  deed,  duly  recorded,  should  be  ad- 
mitted in  evidence  without  the  justice  court 
fl.  fa.  under  which  the  land  was  sold;  the 
sale  having  been  made  in  1855,  and  the  fl. 
fa.  lost."  And  it  was  early  held  by  this 
court— Ellis  V.  Smith,  10  Ga.  253  (2),  citing 
Vaughn  v.  Biggers,  6  Ga.  188— that  the  re- 
citals in  a  sheriffs  deed  of  the  fl.  fa.,  and 
seizure  and  sale  of  the  property  under  it, 
are,  when  the  fl.  fa.  is  lost,  prima  facie  proof, 
at  least,  of  the  facts  contained  in  the  deed. 
While  it  may  not  have  been  expressly  held 
that  a  sheriff's  deed,  when  accompanied  by 
the  judgment  only,  is  admissible  as  title,  and 
not .  merely  as  color,  there  is  certainly  a 
strong  intimation  in  several  of  the  cases 
which  we  have  cited  above  that  such  is  the 
true  rule.  Be  this  as  it  may,  however,  there 
can  be  no  doubt  that  where,  as  in  this  Gase» 
the  sheriff's  deed  is  accompanied  by  an  ex- 
emplification of  a  valid  judgment,  and  proof 
of  the  loss  of  the  execution,  the  deed  is  ad- 
missible as  evidence  of  title,  and  not  merely 
as  color  of  title. 

2.  Complaint  was  made  in  the  motion  for 
a  new  trial  of  the  admission  in  evidence,  over 
plaintiff's  objection,  of  a  letter  written  Janu- 
ary 20,  1891,  by  B.  J.  Burke  for  Patrick 
Sweeney,  to  Mary  Maloy,  the  contents  of 
which,  the  defendant  claimed,  amounted  to 
an  admission  by  Patrick  Sweeney  that  the 
land  in  dispute  was  the  property  of  Mary 
Maloy  at  the  time  the  letter  was  written. 
The  court  erred  in  admitting  this  letter  in 
evidence.  According  to  the  testimony  of 
Miles  Sweeney,  his  brother  Patrick  recon- 
veyed  this  property  to  him  in  1888,  after  he 
returned  from  Ireland.  Miles  subsequently 
went  to  Ireland  again,  and,  as  he  testified, 
left  Patrick  in  possession  of  the  property  as 
his  agent,  to  manage  and  care  for  it  while 
he  was  away,  and  he  had  not  returned  when 
the  letter  above  referred  to  was  written. 
The  declarations  of  an  agent  in  the  posses- 
sion of  property  simply  for  the  purpose  of 
managing  it  and  caring  for  it  for  his  prin- 
cipal are  not  admissible  to  show  title  to  the 
property  out  of  his  principal.  An  essential 
condition  upon  which  the  admissions  of  an 
agent  are  admissible  against  his  principal  is 
that  they   be   made  in  pursuance  of  the 


agent^s  powei>— within  the  scope  of  his  au- 
thority (Civ.  Code  1895,  §  5192)— for,  if  they 
have  reference  to  acts  which  the  agent  had 
no  power  to  perform,  or  to  any  matter  for- 
eign to  the  agency,  they  stand  on  the  same 
level  as  the  statements  of  strangers,  and  are 
dearly  inadmissible.  1  Gr.  Bv.  S  113.  "A 
letter  is  inadmissible  to  bind  a  third  person  in 
the  absence  of  proof  of  authority  from  him 
to  the  writer  to  make  the  statements  and  ad- 
missions therein  contained."  McMath  v. 
Teel,  64  Ga.  595.  'The  admissions  of  an 
agent  only  bind  his  principal  when  made  in 
the  scope  of  his  business  as  agent,  and,  if 
either  party  relies  upon  such  admissions,  he 
must  show  they  were  made  in  the  scope  of 
his  business."  Wilcox  v.  HaU,  53  Ga.  685. 
The  only  power  or  authority,  under  the  evi- 
dence, that  Patrick  Sweeney  had  in  reference 
to  the  property  in  dispute,  at  the  time  the 
letter  in  question  was  written,  was  to  man- 
age and  take  care  of  it— rent  it,  collect  the 
rents,  keep  it  insured  and  in  repair.  So  he 
manifestly  had  no  power  to  impair  or  dis- 
credit his  principars  title  to  the  property,  if 
he  had  any,  by  making  statements  in  dis^ 
paragement  thereof.  An  agent  cannot  dis- 
pute his  principal's  title.  Civ.  Code  1895,  § 
3012.  In  Olaflin  v.  Continental  Works,  85  Ga. 
27,  11  S.  E.  721  (3),  it  was  held  that  "whMe 
•  ♦  ♦  [an  agent]  was  intrusted  with  the 
possession  and  management  of  the  business 
[of  the  principal]  he  could  use  the  goods  so 
as  to  realize  some  profit  to  his  principal,  but 
could  not  pay  even  matured  claims  in  goods 
discounted  twenty-four  p^  cent  from  the 
cost  price  marked  upon  them  by  the  prin- 
dpaL"  In  the  opinion  (page  40,  85  Ga.,  page 
722,  11  S.  R)  it  was  said:  'There  can  be 
no  doubt  that  the  agent  violated  his  duty  in 
admitting,  upon  an  ex  parte  representation, 
that  his  principal  had  committed  such  whole- 
sale fraud,  especially  when  he  knew  so  little 
of  the  latter's  concerns  as  to  be  totally  sur- 
prised on  hearing  of  the  outstanding  indebt- 
edness, and  when  he  professed  to  have  the 
intention  of  continuing  the  business.  An 
agent  cannot  deny  his  prindpal's  title."  So 
it  has  been  held  that  "the  declarations  of  an 
agent  of  a  vendee,  whose  agency  is  limited 
to  the  care  and  custody  of  goods  after  they 
have  passed  to  the  possession  of  *  the  ven- 
dee, are  not  admissible  in  evidence  to  show 
that  the  purchase  of  the  vendee  was  fraud- 
ulent." Hutchings  V.  Castle,  48  Cal.  152.  On 
the  same  line  is  Winchester  Mfg.  Co.  ▼. 
Creary,  116  U.  S.  161,  6  Sup.  Ct  369,  29  L. 
Ed.  591.  Counsel  for  the  defendant  in  error 
contend  that  the  letter  was  admissible  as  a 
declaration  of  a  person  in  possession  of  prop- 
erty in  disparagement  of  his  own  title.  Un- 
der the  evidence,  Patrick  Sweeney  had  pos- 
session of  the  property  merely  as  the  agent 
of  Miles  Sweeney,  and  his  agency  was  limit* 
ed  to  managing  and  caring  for  it  The  letter 
contained  nothing  in  disparagement  of  the 
title  of  Patrick,  because  he  had  no  title  when 
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tbe  letter  was  written,  nor  did  he  claim  any. 
While  the  declarations  of  one  in  possession 
against  his  interest  are  admissible  against 
him  and  those  claiming  under  him,  the  rule, 
as  we  have  shown,  does  not  apply  to  this  case, 
because  Patrick  had  no  interest  in  the  prop- 
erty except  as  agent  for  Miles,  and  the  lat- 
ter did  not  claim  under  the  former. 

3.  Error  was  assigned  upon  the  admission, 
oyer  plaintUTs  objection,  of  several  letters 
from  Miles  Sweeney  to  Patrick  Sweeney. 
These  letters,  as  appears  from  the  motion  for 
a  new  trial,  were  objected  to  as  a  whole. 
Some  of  them,  or  at  least  portions  of  some 
of  them,  were  clearly  admissible,  and  there- 
fore it  was  not  erroneous  to  overrule  such  ob- 
jection. 

4.  It  appears  from  a  cross-bill  of  exceptions 
sued  out  by  the  defendant  in  error  that  she 
filed  a  plea  of  res  adjudicata  to  the  present 
action,  in  which  it  was  set  forth  that  Miles 
Sweeney  brought  an '  action  against  Mary 
3ialoy,  returmnble  to  the  November  term, 
1894,  of  Bibb  superior  court,  to  recover  the 
property  which  is  the  subject-matter  of  the 
present  suit,  in  which  former  action,  as  the 
petition  therein  showed,  he  relied  for  a  re- 
covery upon  the  same  muniments  of  title  as 
in  the  present  case;  that  on  January  25, 
1897,  the  former  action  was  dismissed  on  mo- 
tion of  counsel  for  plaintiff  therein;  that  in 
February,  1807,  Miles  Sweeney  brought  an- 
other action  fo^  the  same  property  against 
Mary  Maloy,  returnable  to  the  April  term, 
1897,  of  Bibb  superior  court,  in  which  he 
again  relied  for  a  recovery  upon  the  same 
muniments  of  title  as  in  the  present  suit,  the 
petition  reciting  that  plaintiff  had  voluntari- 
ly dismissed  his  first  petition;  that  to  the 
second  suit  Mary  Maloy  filed  a  plea  of  abate- 
ment, setting  up  the  voluntary  dismissal  by 
plaintiff  of  his  first  action,  and  that  he  had 
subsequently  brought  the  second  suit,  in- 
volving the  same  subject-matter,  and  be- 
tween the  same  parties,  without  having  paid 
the  costs  and  expenses  that  had  accrued  in 
the  first  suit;  that  upon  this  plea  of  abate- 
ment there  was  a  verdict  sustaining  the  same, 
and  a  Judgment  entered  thereon  abating  the 
second  suit;  and  that  such  Judgment  was 
reviewed  by  the  Supreme  Ck)urt  and  was  af- 
firmed. By  coiisent  of  parties  the  issue  rais- 
ed by  the  plea  of  res  adjudicata  was  sub- 
mitted to  the  court  for  decision  without  the 
intervention  of  a  Jury.  Upon  proof  of  the 
facts  set  up  in  this  plea,  the  court  found 
against  it  Brror  was  assigned  upon  this 
Judgment  of  the  court  in  the  cross-bill  of  ex- 
ceptions. We  see  no  error  in  the  court's  rul- 
ing. The  Judgment  abating  the  second  suit 
did  not  bar  the  plaintiff  from  subsequently 
bringing  the  present  action,  after  paying  all 
the  costs  in  the  first  and  second  suits,  as 
the  court  found  he  had  done. 

Judgment  reversed  on  main  bill  of  excep- 
tions, and  affirmed  on  cross-bill.  All  the  Jus- 
tices concur* 


SMITH  V.  STATE. 
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(Supreme  Court  of  Georgia.    Dec.  8,  1903.) 

CRIMINAL  LAW  —  APPEAL  —  REVIEW  —  EXCLU- 
SION OF  BVIDENCB— INSTRUCTIONS  — ARGU- 
MENT OF  COUNSEL-NEW  TRIAL. 

1.  It  not  appearing  in  the  motion  for  a  new 
trial  what  the  answer  of  the  court  stenographer 
to  the  question  asked  him  was  or  would  have 
been,  this  court  cannot  consider  the  complaint 
that  the  rejection  of  his  evidence  was  error. 

2.  It  was  not  error  that  the  court  excluded 
from  the  evidence  the  official  stenographer's 
notes  of  a  dialogue  between  counsel  and  a  wit- 
ness on  a  former  trial  of  the  same  case,  it  not 
appearing  prima  facie  that  such  evidence  eluci- 
dated any  point  in  the  case  on  trial,  and  the 
complaint  in  the  motion  for  a  new  trial  not 
showing  in  what  way  it  injuriously  affected  the 
rights  of  the  accused. 

8.  The  assignment  of  error  upon  the  charge 
of  the  court  falls  within  the  ruling  of  this  court 
in  Anderson  v.  Southern  Ry.  Co.,  107  Ga.  501, 
83  S.  B.  644  (4c),  that  •'when  a  portion  of  a 
charge,  which  is  complained  of  generally,  con- 
tains several  distinct  propositions,  and  one  or 
more  of  the  same  is  correct  in  the  abstract, 
then  the  general  assi&^nment  of  error  is  not  good 
and  will  not  be  further  considered." 

4.  It  did  not  appear  that  the  evidence  ob- 
jected to,  even  if  inadmissible,  was  of  such  ma- 
teriality that  its  subsequent  withdrawal  by  the 
court  from  the  consideration  of  the  jury  did  not 
cure  whatever  harm  had  been  done  the  accused. 

5.  The  record  does  not  disclose  that  the  al- 
leged improper  argument  of  counsel  was  made 
the  basis  of  a  motion  for  a  mistrial,  or  that  any 
objection  whatever  was  made  thereto  before 
the  trial  Judge,  and  therefore  it  was  not  error  to 
refuse  to  grant  a  new  trial  on  the  ground  of 
such  argument. 

6.  The  evidence  fully  sustained  the  conviction 
of  the  accused,  and  this  court  will  not  inter- 
fere with  the  judgment  of  the  court  below  re- 
fusing to  grant  a  new  trial.' 

(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Dublin;  J.  S. 
Adams,  Judge. 

Plummer  Smith  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Geo.  W.  Williams,  for  plaintiff  in  error. 
O.  H.*WUliams,  Sol,,  for  the  State. 


CANDLBR,   J.     Judgment  affirmed, 
the  Justices  concur. 


All 


cm  Ga.  131) 
GAMP  et  al.  v.  VAUGHAN. 
(Supreme  Court  of  Georgia.     Dec.  8,  1903.) 

WILLS  —  RESIDUARY  B8TATB  —  DESCENT  AND 
DISTRIBUTION— CLAIMS  AGAINST 
UNITED  STATES. 
1.  The  officers  of  the  army  of  the  United 
States,  during  the  late  war  between  the  United 
States  and  the  Confederate  States,  received  and 
appropriated  to  the  use  of  the  army  certain  sup- 
plies^ quartermaster  and  commissary  stores,  be- 
longmg  to  Jonathan  D.  Vaughan,  of  Paulding 
county.  After  the  war,  Vaughan  filed  with  the 
United  States  commissioners  of  claims,  under 
the  act  of  Congress  anproTed  March  3,  1871  (16 
Stat.  524,  c.  116,  I  2),  a  claim  for  compensa- 
tion for  these  supplies;  setting  them  out  in  an 
itemized  statement*  and  ayerrmg  his  loyalty  to 
the  United  States  during  the  war.  Subsequent- 
ly his  petition,  under  another  act  of  Congress, 
known  as  the  "Bowman  Act,'*  was  referred  to 
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the  Court  of  Claims  of  the  United  States,  and 
that  court  found  and  reported  to  Congress  that 
there  was  due  and  unpaid  on  this  claim  the 
sum  of  I1J15.  and  also  that  the  claimant  had 
been  a  loyal  citizen  of  the  United  States.  On 
May  27,  1902,  Con^ss  passed  "An  act  for  the 
allowance  of  certain  claima  for  stores  and  sup- 
plies reported  by  the  Court  of  Claims  under  the 
provisions"  of  the  act  just  mentioned,  and  ap- 
propriated to  J.  T.  Yaughan.  "administrator 
of  the  estate  of  Jonathan  i>.  Yaughan,  deceas-. 
ed,"  said  sum  of  $1,715.  32  Stat.  207.  c.  887. 
Jonathan  D.  Vaughan  made  his  last  will  and 
testament  on  the  7th  of  August,  1879,  and  died 
in  January,  1881.  His  will  was  duly  probated 
in  the  court  of  ordinary  of  Paulding  county  at 
the  February  term,  1881.  and  his  widow  quali- 
fied as  executrix  under  tne  will.  The  will,  aft- 
er providing  for  the  payment  of  his  debts  and 
certain  nominal  legacies,  bequeathed  the  re- 
mainder of  his  estate  to  his  widow  and  to 
James  T.  Vaughan  and  Ada  Vaughan.  His 
widow  having,  presumably,  died,  J.  T.  Vaughan 
was  appointed  administrator  of  the  estate,  and 
to  him,  as  such  administrator,  the  appropria- 
tion was  made,  as  before  stated.  Held,  that 
this  fund  passed  under  the  will  to  the  residuary 
legatees  therein  named,  and  was  not  a  mere 
gratuity  which  descended  to  the  heirs  at  law 
of  Jonathan  D.  Vaughan  under  the  statute  of 
distributions.  Comegys  v.  Vasse,  1  Pet.  193,  7 
L.  Ed.  108;  Erwin  v.  United  States,  97  U.  S. 
392,  24  L.  Ed.  10(55;  Phelps  v.  McDonald,  99 
U.  S.  298,  25  L.  Ed.  473:  Williams  v.  Heard, 
11  Sup.  Ct.  885,  140  U.  S.  529,  35  L.  Ed.  550; 
Pierce  v.  Stidworthy,  9  Atl.  617,  79  Me.  234, 
239;  1  Underbill  on  Wills,  §  51,  and  authori- 
ties cited. 

2.  The  present  case  is  clearly  distinguishable, 
upon  its  facts,  from  {hat  of  Ware  v.  Trustees 
of  Emory  College,  65  Ga.  283,  wherein  it  ap- 
peared that  after  the  death  of  a  testator  **a 
grant  of  land  was  made  by  the  government  of 
the  United  States  to  the  heirs  and  legal  repre- 
sentatives of  said  testator,"  and  this  court  ac- 
cordingly held  that  "the  heirs  and  legal  repre- 
sentatives took  under  the  grant,  and  not  under 
the  will";  the  testator  never  having  had  any 
interest  in  the  lands,  and  the  grant  being  in  the 
nature  of  a  mere  donation  made  directly  to 
others  after  his  death. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Paulding  Coun- 
ty; A.  L.  Bartlett,  Judge. 

Action  between  Elizabeth  Camp  an^  oth- 
ers and  J.  S.  Vaughan.  From  the  judgment, 
Camp  and  others  bring  error.    Affirmed. 

J.  J.  Northcutt,  for  plaintiffs  in  error.  M. 
V.  Sanford,  W.  E.  Spinks,  and  R.  R.  Arnold, 
for  defendant  in  error. 

TURNER,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(119  Oa.  83) 

TONEY  et  al.  v.  MAYOR,  ETC..  OF  MACON. 

(Supreme  Court  of  Georgia.    Nov.  28,  1903.) 

CITIBS-ANNBXATION  OP  TERRITORY— CONSTI- 
TUTIONAL. LAW— TITLE   OP  ACT. 

1.  The  existence  of  prior  statutes  permitting 
the  enlargement  of  the  boundaries  of  the  city 
of  Macon  with  the  consent  of  its  citv  council 
and  of  the  property  owners  in  the  territory  pro- 
posed to  be  annexed  does  not  deprive  the  Gen- 
eral Assembly  of  the  power  to  compel  the  an- 
nexation without  the  consent  of  the  persons  af- 
fected thereby. 

2.  The  act  of  August  12,  1903  (Acts  1903,  p. 
579),  is  not  variant  from  its  title. 


3.  There  must  necessarily  be  an  interval  be- 
tween the  annexation  and  an  election,  and  th« 
fact  that  those  in  the  new  territory  are  without 
representation  in  council  until  the  next  munici- 
pal election  does  not  render  the  act  void. 

4.  Such  act  is  not  unconstitutional  because 
persons  and  property  In  the  newly  annexed  ter- 
ritory may  be  subject  to  taxation  for  the  pur- 
pose of  paying  in  part  the  existing  indebtedness 
of  the  city  of  Macon. 

5.  The  obligation  to  pay  such  taxes  arises 
from  the  relation  created  by  legal  annexation, 
and  is  also  usually  supported  by  the  equitable 
consideration  that  the  values  in  the  suburb 
have  been  increased  by  proximity  to  the  exist- 
ing municipality,  and  by  the  further  considera- 
tion that  fhe  newly  incorporated  inhabitants  ac- 

Sulre  an  Interest  in  the  public  property  pur- 
based  with  the  proceeds  of  previous  bond  is- 
sues and  taxation. 

6.  There  is  no  attempt  by  special  act  to  ab- 
solutely prohibit  the  sale  of  liquor  in  the  new 
territory,  the  statute  merely  preventing  the  city 
council  from  granting  licenses  for  such  gale, 
but  leaving  undetermined  the  question  as  to 
whether  tney  may  be  obtained  from  other 
sources. 

7.  Ordinances  cannot  be  oppressive  or  unrea- 
sonable, nor  can  they  unfairly  discriminate  in 
favor  of  one  class  against  another. 

8.  Municipal  laws  should  be  general  In  their 
operation,  but  all  places  in  the  same  city  do  not 
necessarily  require  the  same  local  legislation. 

9.  There  is  nothing  in  the  Constitution  which 
prevents  the  General  Assembly  from  making 
sanitary  regulations  peculiarly  adapted  to  the 
newly  annexed  territory;  and  the  act  of  1903, 
extending  the  limits  of  Macon,  could  in  no 
event  be  declared  void  as  a  whole  because  the 
penalty  for  not  making  sewer  connections  in  the 
new  territory  was  by  fine  and  imprisonment, 
while  under  existing  ordinances  In  tiie  old  lim- 
its the  punishment  was  by  fine  only. 

10.  In  advance  of  any  attempt  to  exercise  con- 
troverted powers,  this  court  will  not  pass  upon 
the  validity  of  separate  and  independent  clauses, 
which,  if  void,  would  not  interfere  with  the 
main  purpose  of  the  act  to  extend  the  limits  of 
the  city  of  Macon. 

11.  The  act  of  annexation  does  not  deprive  the 
newly  incorporated  citizens  of  the  equal  pro- 
tection of  the  laws,  nor  is  it  violative  of  the 
Constitution  of  the  United  States  or  of  this 
state  for  any  of  the  reasons  set  out  in  the  peti- 
tion. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

•Action  by  J.  W.  Toney  and  others  againsf 
the  mayor  and  cotiucil  of  Macon.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Affirmed. 

Toney  and  other  citizens  residing  In  the  ter* 
ritory. which  by  the  act  of  August  12,  .1903, 
was  annexed  to  the  dty  of  Macon,  filed  an 
equitable  petition  seeking  to  enjoin  the  mayor 
and  council  of  Macon  from  taking  control  of 
said  territory,  or  from  exercising  any  powers 
under  the  act,  alleging:  (1)  That  it  was  void 
because  by  previous  acts  in  1803  and  1900  U 
had  been  provided  that  the  boundaries  of  Ma- 
con might  be  enlarged  with  the  consent  of 
those  affected  thereby,  whereas  the  last  act 
(1908)  enlarged  the  dty  without  the  consent 
of  the  dtizens  and  property  owners  in  the  new 
section;  (2)  that  the  act  was  void  under  the 
fourteenth  amendment  to  the  C!onstitutlon  of 
the  United  States,  in  that  it  places  upon  them 
the  burden  of  taxation  without  representation. 
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they  having  had  no  opportunity  to  vote  for 
mayor  and  aldermen;  <d)  that  they  are  there- 
by rendered  liable  for  the  payment  of  the 
present  bonded  indebtednees  of  the  dty  of 
Macon,  without  haying  had  any  yoice  in  its 
creation,  or  received  any  benefit  from  the 
same;  (4)  that  it  imposeB  fine  and  Imprison- 
ment for  failure  to  connect  sewers  in  the  an- 
nexed t^ritory,  whereas  in  the  original  city 
limits  the  punishment  is  fine  only;  (6)  that  it 
discriminates  against  petitioners  in  that  it  al- 
lows citizens  in  the  original  territory  to  sell 
liquor,  and  forever  prohibits  citizens  in  the 
new  territory  from  engaging  therein  in  the 
liquor  business;  (6)  that  it  is  in  contraven- 
tion of  the  Constitution  of  the  state  of  Georgia 
as  to  the  prohibition  against  granting  liquor 
licenses,  the  imposition  of  greater  penalties  for 
failing  to  make  sewer  connections,  and  in 
other  particulars  which  are  nOt  included  in  the 
brief,  and  therefore  treated  as  abandoned  un- 
der the  practice  in  this  court.  The  chancellor 
refused  the  injunction,  and  plaintiffs  excepted. 

M.  G.  Bayne  and  Hardeman  &  Moore,  for  j 
plaintiffs  in  error.    Dessau,  Harris  &  Harris 
and  Minter  Wimberly,  for  defendants  in  error. 

LAMAR,  J.  1,  2.  The  act  of  April  18,  1863 
(Acta  1862-63,  p.  189),  and  the  act  of  Decem- 
ber 13,  1900  (Acts  1900,  p.  336),  permitting 
contiguous  territory  to  be  annexed  to  the  dty 
of  Maoon  with  the  consent  of  the  mayor  and 
council  and  those  living  in  the  new  territory, 
did  not  deprive  the  Legislature  of  its  inherent 
power  to  enlarge  the  corporate  limits  without 
the  consait  of  those  affected  thereby.  Civ. 
Ck)de  1895,  §  1835;  Cheaney  v.  Hooser.  9  B. 
Mon.  830.  Besides,  the  act  repeals  all  existing 
laws  providing  for  an  extension  of  the  cor- 
porate limits.  Nor  is  it  variant  from  its  title. 
It  clearly  indicates  an  intention  to  amend  the 
charter,  and  to  provide  for  an  extension  of  the 
corporate  limits. 

3.  Nor  is  the  act  vofd  because  the  new  ter- 
ritory is  made  part  of  two  different  wards 
without  representation  in  council  until  the 
next  election.  In  the  nature  of  things,  there 
must  be  an  interval  between  annexation  and 
election.  See  Mayor  of  Americus  v.  Perry, 
114  Ga.  871  (2),  40  S.  E.  1004,  57  L.  R.  A.  230. 

4,  5.  The  fact  that  the  city  of  Macon  had 
already  incurred  a  bonded  indebtedness  did 
not  prevent  the  General  Assembly  from  an- 
nexing contiguous  territory,  and  making  all 
the  inhabitants  and  property  within  the  new 
corporate  limits  alike  subject  to  taxation  to 
raise  municipal  revenue  for  all  legitimate  pur- 
poses, without  respect  to  the  time  when  some 
of  the  liabilities  arose  to  which  the  revenue 
Is  to  be  applied.  CSash  v.  Douglasvllle,  94  Ga. 
567,  20  S.  B.  438;  Wade  v.  Richmond,  18 
Grat  583;  Smith  v.  Saginaw,  81  Mich.  132,  45 
N.  W.  964;  Layton  v.  New  Orleans,  12  La. 
ABU.  515.  The  liability  of  those  thus  newly 
included  in  the  municipality  arises  from  the 
legal  relation  created  by  statute  and  the  bene- 
fits of  local  government  obtained.    But  it  is 
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also  usually  supported  by  the  equitable  con- 
sideration that  the  peculation  and  taxable 
value  of  the  tract  has  been  increased  by 
proximity  to  the  existing  center;  and  for  tiie 
further  reason  that  those  incorporated  there- 
in at  once  acquire  an  interest  in  all  the  public 
property  belonging  to  the  city,  whettier  paid 
toi  out  of  previous  taxes  witii  previous  bonds 
which  have  been  satisfied,  or  witii  the  pro- 
ceeds of  bonds  still  due. 

6l  a  part  of  an  act  may  be  valid  and  a  part 
invalid,  and  the  part  which  is  constitutional 
will  not  be  defeated  by  that  which  is  uncon- 
stitutional, unless  it  appears  that  the  latter 
was  so  connected  with  the  general  scope  of  the 
statute  that,  should  It  be  stricken,  effect  could 
not  be  given  to  the  legislative  intent  Elliott 
v.  State,  91  Ga.  696,  17  8.  E.  1004.  None  of 
the  provisions  alleged  to  be  void  are  of  a  char- 
acter which,  if  found  to  be  invalid,  would  de- 
feat the  whole  act,  unless  it  be  that  declaring 
that  the  mayor  and  council  of  Maoon  "shall 
never  have  any  authority  to  permit  or  license 
the  sale  of  spirituous,  vinous,  or  malt  liquors 
within  said  territory;  and  this  proviso  shall 
operate  as  a  contract  between  the  mayor  and 
council  of  the  city  of  Macon  and  the  people  of 
the  territory  by  this  act  incorporated  into  said 
dty  of  Macon,  and  shall  not  be  subject  to  re- 
peal." But  this  proviso  does  not,  as  in  Pap- 
worth  V.  State,  108  Ga.  36,  31  S.  E.  402,  and 
in  Bagley  v.  State,  103  Ga.  388,  29  S.  E.  123, 
82  S.  B.  414,  undertake  by  a  special  law  to 
prohibit  and  render  unlawful  the  sale  of  liquor 
within  the  ijew  territorjr.  It  puts  a  perpetual 
limitation  on  the  power  of  the  municipality  to 
grant  licenses.  It  had  no  such  authority  in 
this  territory  before  the  act  was  passed.  It 
got  none  by  its  adoption,  and,  so  far  as  the 
liqitor  business  is  concerned,  it  is  as  though 
the  statute  extending  the  boundaries  had  not 
been  passed.  The  instances  would  be  rare» 
and  on  peculiar  facts,  when  it  could  be  suc- 
cessfully contended  that  a  statute  was  uncon- 
stitutional, not  for  granting,  but  for  failing  to 
grant,  certain  police  powers.  But  it  will  be 
time  enough  to  decide  as  to  the  effect  of  this 
prohibition  against  the  grant  of  licenses  when 
some  one  undertakes  to  sell  and  is  prosecuted 
therefor.  It  is  sufficient  to  say  that  an  in- 
tegral part  of  the  contract  of  annexation  is 
that,  so  far  as  the  mayor  and  council  of  Macon 
are  concerned,  they  shall  not  license  or  permit 
such  sale.  If,  without  their  license,  one  can 
sell  domestic  wine,  or  if  he  can  obtain  lawful 
permission  so  to  do  from  other  authorities,  the 
mayor  and  council  will  not  be  responsible,  and 
the  contract  in  the  statute  contained  will  not 
be  violated  by  them.  The  act  seems  purpose- 
ly to  refrain  from  legislation  on  the  subject 
of  liquor,  with  a  view,  so  far  as  that  can  law- 
fully be  done,  of  preserving  the  present  statua 

7-11.  The  penalty  for  falling  to  make  sewer 
connections  is  different  in  the  newly  annexed 
territory  from  that  in  the  old  limits  of  the 
dty.  But  it  does  not  necessarily  follow  that 
because  there  is  a  difference  of  regulations  pe- 
titioners are  thereby  deprived  of  the  equal 
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protection  of  the  laws.  Ordinances  cannot  be 
oppressive  or  unreasonable,  jux  can  they  un- 
fairly discriminate  in  favor  of  one  citizen  or 
of  one  class  against  another.  Municipal  laws 
"should  be  general  in  their  operation,  but  all 
places  in  the  same  city  do  not  necessarily  re- 
quire the  same  local  legislation.*'  Richmond 
R.  R.  V.  Richmond,  96  U.  S?  529,  24  L.  Ed. 
734.  And,  if  the  city  council  can  thus  legis- 
late, there  is  certainly  nothing  to  prevent  the 
General  Assembly  from  making  a  distinction 
in  regulations  peculiarly  adapted  to  the  newly 
annexed  territory.  Indeed,  there  are  cases 
which  distinctly  rule  that  the  new  territory 
may  be  Incorporated  with  the  old  on  conditions 
applicable  to  the  former  but  not  to  the  latter. 
Gash  V.  Douglasville,  94  Ga.  557,  20  8.  E.  438; 
United  States  v.  Memphis,  97  U.  S.  291,  24 
L.  Ed.  937.  Acts  of  annexation  have  been  fre- 
quently attacked— though  generally  without 
success—on  the  ground  that  the  new  territory 
consists  of  farming  lands,  and  is  sparsely  set- 
tied;  that  there  is  no  necessity  for  municipal 
government;  that  the  inhabitants  are  so  far 
removed  from  the  center  as  to  be  deprived  of 
fire  and  police  protection,  and  receive  no  bene- 
fits in  compensation  for  the  burdens  imposed. 
See  Kelly  v.  Pittsburgh,  104  U.  S.  78,  26  L. 
Ed.  659,  afBrming  85  Pa.  170,  27  Am.  Rep.  633. 
There  is  an  utter  want  of  any  such  attack  in 
this  case.  Nor  does  it  appear  that  the  peti- 
tioners propose  to  engage  in  the  sale  of  liquor, 
or  that  they  own  property  which  will  require 
the  sewer  connections  complained  of.  Reid  v. 
Eatonton,  80  Ga.  755,  6  S.  E.  602;  Blanton 
V.  Merry,  116  Ga.  288,  42  S.  E.  211. 

No  reason  has  been  shown  why  the  act  of 
the  Legislature  annexing  this  territory  should 
be  declared  void  as  a  whole,  nor  why  the  city 
of  Macon  should  be  enjoined  from  exercising 
the  powers  therein  conferred  for  the  purpose 
of  giving  to  the  citizens  of  the  new  territory 
the  benefits  of  local  government  and  of  police 
and  sanitary  regulations. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(119  Ga.  1S8) 

HAWKINS  T.  CENTRAL  OP  GEORGIA 
RY.  CO. 

(Sapreme  Court  of  Georgia.    Dec  10,  1903.) 

RAILROADS-SALB-VIOLATION  OF  PUBLIC  DU- 
TY —  LIABILITY  OP  PURCHASER  —  MBROBR— 
DEBTS  OF  CONSOLIDATED  COMPANY— RIQHT 
OF  ACTION— PARTIES— TORTS. 

1.  Without  legislative  exemption  a  corpora- 
tion charged  with  a  duty  to  the  public  remains 
responsible  for  the  proper  discharge  thereof, 
even  after  a  lawful  sale  or  lease. 

2.  The  purchaser  or  lessee  of  a  railroad  com- 
pany is  likewise  responsible  for  the  violation 
of  such  public  duty,  where  the  liability  arises 
from  the  acts  of  omission  or  commission. 

3.  Where  there  has  been  no  sale,  but  a  mer- 
ger, and  no  provision  made  for  the  payment  of 
the  debts  of  the  absorbed  company,  the  consoli- 
dated corporation  is  liable  for  the  debts  of  the 
former,  at  least  to  the  extent  of  the  valae  of 
the  property  received. 

Tt  8m  Railroads.  voL  41,  Cent  Dig.  |  45S. 


4.  Bnt  where  there  has  been  a  lawful  and  ab- 
solute sale  of  a  railroad,  the  grantee  is  not  re- 
sponsible for  the  existing  debts  of  the  nantor. 

5.  Where,  for  a  consideration  furnished  by  O^ 
A.  promies  to  pay  B.,  the  latter,  though  a  stran- 
ger to  the  consideration,  may  maintain  an  ac- 
tion on  the  promise.    Civ.  Code  1895,  §  3064. 

6.  Actions  must  be  brought  in  the  name  of 
the  party  in  whom  the  legal  interest  in  such 
contract  is  vested,  and  where  A.  makes  no 
promise  to  G.  the  latter  cannot  maintain  a  suit 
on  the  contract,  even  though  A.  undertook 
therein  to  pay  B.'s  debt  to  C.  Civ.  Code  1895, 
S  4939;  Gunter  v.  Mooney,  72  Ga.  205. 

7.  Where  the  Chattanooga  Railroad  Comgany 
sold  its  property  and  vendible  franchises  to  the 
Central  Railway  Company  in  consideration  of 
11,300,000  and  an  agreement  by  the  Central 
Com  pan V  to  pay  the  Chattanooga  Company's 
current  liabilities,  the  Central  was  not  subject 
to  a  suit  by  a  plaintiff  for  personal  injuries  al- 
leged to  have  been  inflicted  before  the  making 
of  the  sale. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Polk  COnnty; 
A.  L.  Bartlett,  Judge. 

Action  by  W.  W.  Hawkins  against  the 
Central  of  Georgia  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Hawkins,  a  minor  of  the  age  of  18  years, 
was  a  brakeman  In  the  employment  of  the 
Chattanooga,  Rome  &  Southern  Railroad  Com- 
pany (hereinafter  called  the  "Chattanooga 
Company")  and  on  July  26,  1900,  in  Polk 
county,  he  was  negligently  run  over  by  the 
company's  engine,  and  seriously  injured.  He 
alleged  that  about  10  months  thereafter,  to 
wit,  on  May  16,  1901,  the  Chattanooga  Com- 
pany sold  all  of  its  property  and  franchises 
to  the  Central  of  Georgia  Railway  Company 
(hereinafter  called  the  "Central  Company"), 
the  consideration,  according  to  the  recitals 
in  the  deed  attached  as  an  exhibit,  being  $1,- 
300,000  50-year  4  per  cent,  gold  bonds  of  the 
Central  Company,  secured  by  a  mortgage,  the 
assumption  by  the  Central  Company  "of  the 
current  liabilities  of  the  Chattanooga  Compa- 
ny," and  the  payment  of  $5  in  cash.  It  also 
appears  that  the  sale  was  made  subject  to 
mortgages  aggregating  $2,743,000  on  the  prop- 
erty of  the  Chattanooga  Company.  For  the 
consideration  named  the  Chattanooga  Com- 
pany conveyed  to  the  Central  Company  all 
of  its  railroad,  real  estate,  personal  property, 
rights,  privileges,  and  franchises  of,  or  be- 
longing to,  or  hereafter  to  be  acquired  by  the 
Cha.ttanooga  Company.  It  was  alleged  that 
"petitioner's  claim  for  damages  under  said 
deed  and  the  agreement  of  consolidation  In 
pursuance  of  which  it  was  made  is  covered 
in  said  deed,  and  petitioner  says  that  the 
Central  Railway  Company  is  directly  liable 
to  him  for  damages;  that  after  said  deed 
was  delivered  the  Central  •  •  •  Compa- 
ny took  possession  of  said  Chattanooga 
•  •  •  Company's  entire  line  of  railway," 
and  all  of  its  assets,  both  real  and  personal, 
''and  took  over  also  all  the  franchises  of  said 
Chattanooga  ♦  ♦  ♦  Company;  ♦  •  • 
that  said  Chattanooga  •  •  •  Company 
has  gone  out  of  existence,    •    •    •    has  no 
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line  of  railroad,  no  visible  property  of  any 
kind,  and  has  ceased  to  do  business,  having 
yielded  up  to  the  Central  •  •  ♦  Compa- 
ny all  its  property,  franchises,  and  rights,  and 
it  has  no  organization,  no  officers  or  agents, 
in  the  state  of  Georgia  or  elsewhere,  so  far 
as  petitioner  can  find  out,  or  so  far  as  he  Is 
advised  and  believes;  and  petitioner  says 
that  the  Central  •  •  •  Company  is  di- 
rectly liable  to  him  for  his  damages,  apd  that 
the  property  of  the  old  Chattanooga  •  *  • 
Company,  now  in  the  possession  and  under 
the  control  of  the  said  Central  *  *  • 
Company,  is  liable  to  him  for  his  damages; 
•  •  •  that  by  reason  of  the  facts  herein- 
before set  out  said  Central  •  *  «  Ck>m- 
pany  has  injured  and  damaged  your  petition- 
er and  is  indebted  to  him  in  the  sum  of 
twenty^flve  thousand  dollars,  and  is  liable  to 
him  in  tbat  sum."  The  defendant  demurred 
at  the  first  term  on  the  ground  that  the  facts 
alleged  were  not  sufficient  in  law  for  the 
plaintiff  to  maintain  his  action  against  the 
defendant:  (a)  Because  there  is  no  privity 
between  the  plaintiff  and  defendant  under 
the  contract  of  sale;  (b)  because,  if  defend- 
ant is  liable  in  any  event,  plaintiff  cannot 
maintain  his  suit  until  he  shall  have  first  re- 
covered Judgment  against  the  Chattanooga 
Company,  or  without  joining  the  Chattanooga 
Company  with  the  defendant;  (c)  because 
the  claim  is  an  unliquidated  demand,  and  not 
"a  current  liability"  of  the  Chattanooga  Com- 
pany assumed  by  the  Central  Company  as 
part  of  the  purchase  money.  When,  by 
amendment,  the  deed  was  attached  as  an  ex- 
hibit to  the  petition,  defendant  demurred  on 
the  ground  that  the  superior  court  of  Polk 
county  had  no  jurisdiction,  but  that  the  suit 
should  have  been  maintained  in  Chatham 
county,  where  was  located  the  home  office 
of  the  Central  Company. 

Seaborn  &  Barry  and  Wright,  Bunn  &  Tra- 
wick,  for  plaintiff  in  error.  J.  Bran  ham  and 
Sanders  &  Davis,  for  defendant  in  error. 

LAMAR,  J.  There  is  conflict  in  the  au- 
thorities as  to  how  far  a  lessor  corporation, 
charged  with  a  public  duty,  is  liable  for  the 
acts  of  its  lessee.  But  whatever  the  rule 
elsewhere,  unless  there  is  a  legislative  exemp- 
tion, our  statute  (Civ.  Code  1895,  §  1864)  pre- 
serves to  the  public  the  liability  of  the  vendor 
or  lessor  company,  preventing  it  from  escap- 
ing responsibility  by  a  transfer  of  its  prop- 
erty or  franchises  to  a  nonresident  or  insol- 
vent, or  even  to  a  resident  and  solvent,  gran- 
tee. Singleton  v.  S.  W.  B.  R.,  70  Ga.  468,  48 
Am.  Rep.  574;  Hart  v.  R.  R.,  33  S.  C.  427,  12 
S.  B.  9,  10  L.  R.  A.  794;  Harmon,  v.  R.  R., 
28  S.  C.  401,  5  S.  E.  835,  13  Am.  St.  Rep. 
686.  Contra,  Arrowsmith  v.  Nashville  R  R. 
(C.  6.)  57  Fed.  165.  The  original  company  re- 
mains liable  for  the  proper  discharge  of  the 
obligations  which  it  assumed  to  the  public. 
It  may  be  held  responsible,  in  damages  or 
otherwise,  for  a  failure  to  perform  the  same. 


even  though  the  act  may  be  committed  or 
omitted  by  its  grantee.  Notwithstanding  the 
sale,  the  duty  to  carry  freight  and  transport 
passengers  continues;  and  after  the  sale  or 
lease  a  person  having  a  claim  for  damages  by 
reason  of  a  failure  to  perform  such  duty 
might  have  maintained  an  action  against  the 
Chattanooga  Company,  or  the  Central  Com- 
pany, or  possibly  both  in  the  same  action. 

2.  It  is  everywhere  recognized  that  those 
operating  a  corporation  charged  with  a  duty 
to  the  public  are  subject  to  its  burdens.  The 
franchises  are  incumbered  with  correspond- 
ing duties,  which,  like  covenants  running 
with  the  land,  are  binding  upon  all  who  ex- 
ercise the  powers  conferred.  This  principle 
is  codified  in  Civ.  Code  1895,  §  1863,  which 
makes  the  purchaser  or  lessee  liable  for  its 
own  acts  of  omission  or  commission  while 
operating  the  franchises  of  another  corpo- 
ration. It  is  also,  of  course,  solely  liable  on 
its  private  contracts,  or  for  injuries  to  its 
own  employes.  Seaboard  Air-Line  Ry.  v. 
Leader,  115  Ga.  702,  42  S.  E.  38;  Georgia  R. 
Co.  V.  Strauss,  110  Ga.  191,  35  S.  E.  332. 

8.  But  while  it  is  conceded  that  the  vendee 
is  responsible  for  its  own  contracts  or  torts 
committed  since  the  sale,  it  is  claimed  that 
these  sections  are  not  exhaustive  of  the  law 
on  the  subject,  and  that  on  general  princi- 
ples one  railroad  cannot,  by  a  transfer  of 
any  sort,  defeat  the  rights  of  creditors,  or  of 
persons  having  claims  ex  delicto,  which  ex- 
isted at  the  time  of  the  conveyance;  that 
the  purchaser  takes  the  property  burdened 
with  all  its  pecuniary  obligations;  and  that, 
therefore,  the  Central  can  be  made  to  pay 
for  damages  inflicted  by  the  Chattanooga 
Company  upon  the  plaintiff  in  December, 
1900,  although  the  purchase  was  not  made 
until  May,  1901.  In  support  of  this  position 
plaintiff  cites  Montgomery  &  West  Point  R. 
Co.  V.  Boring,  51  Ga.  582,  and  Tompkins  v. 
Augusta  Southern  R.  Co.,  102  Ga.  442,  30  S. 
B.  992,  holding  that  the  company  which  suc- 
ceeds to  the  charter  rights  and  privileges 
conferred  upon  the  other  is  to  be  regarded 
as  at  the  same  time  becoming  responsible 
for  all  of  its  debts  and  liabilities.  But  those 
cases  are  to  be  construed  in  the  light  of  the 
facts.  Both  were  cases  of  merger,  in  which 
the  corporate  existence  of  the  company 
against  which  the  plaintiff  had  a  claim  had 
been  merged  into  and  consolidated  with  the 
company  sued.  The  liability  there  was  an- 
alogous to  that  of  the  husband  for  the  debts 
of  the  wife  imder  the  old  law  of  baron  and 
feme.  There  had  been  a  sort  of  corporate 
marriage,  in  which  not  only  the  name  of  the 
debtor  had  been  changed,  but  its  legal  entity 
lost  in  the  consolidation.  They  twain  had 
become  one.  The  suit  necessarily  had  to  be 
against  the  new  creature.  The  shares  of  the 
old  stockholders  had  been  surrendered  and 
exchanged  for  scrip  in  the  consolidated  com- 
pany. There  had  been  no  sale  or  payment 
of  the  purchase  price;  aild,  as  the  interests 
of  stockholders  were  inferior  to  those  of  cred- 
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itors,  It  would  have  been  mere  repudiation 
to  preserve  the  rights  of  the  shareholders  by 
Issuing  stock  In  the  consolidated  company 
In  exchange  for  their  holdings  In  the  old 
without  protecting  or  providing  for  the  rights 
of  Its  creditors.  Hence  It  was  held  (102  Ga. 
443,  30  S.  E.  994)  that:  "Where  a  consolida- 
tion actually  takes  place  between  two  com- 
panies under  a  written  contract  providing 
for  the  absorption  of  the  one  by  the  other, 
but  making  no  provision  for  liabilities  against 
the  company  which  goes  out  of  existence, 
these  liabilities,  by  operation  of  law,  become 
binding  upon  the  new  company  to  the  extent 
of  the  assets  of  the  absorbed  company,  or 
to  the  extent  of  the  latter's  ability  to  per- 
form the  contracts  out  of  which  such  liabili- 
ty arose."  See,  also,  Morrison  v.  American 
Snuff  Oo.,  79  Miss.  830,  30  South.  723,  and 
note  in  89  Am.  St.  Rep.  598.  But  this  is 
not  such  a  case.  Here  there  was  no  merger, 
but  an  absolute  sale,  and  the  purchase  price 
was  paid.  There  is  no  suggestion  of  any 
fraud,  or  attempt  to  hinder,  delay,  or  de- 
feat the  creditors  of  the  Chattanooga  Com- 
pany; no  allegation  that  the  price  paid  was 
less  than  the  value  of  the  property  bought; 
while  it  does  distinctly,  appear  that  the  Cen- 
tral paid  $1,300,000  In  mortgage  bonds  for 
property  already  incumbered  to  the  extent 
of  $2,743,000.  If,  as  contended  by  the  plain- 
tiff, the  purchaser  becomes  responsible  for 
all  the  existing  indebtedness  of  the  selling 
road,  the  Central  Company  would  be  liable 
not  only  for  claims  like  his,  but  for  any  de- 
ficiency on  the  foreclosure  of  the  mortgage 
securing  the  outstanding  bonds  of  the  Chat- 
tanooga Company,  even  though  the  $1,300,- 
000  paid  was  the  full  value  of  the  property 
bought  There  is  no  principle  of  law  which 
requires  the  buyer  to  pay  twice,  or  more 
than  the  property  is  worth,  or  more  than 
the  contract  price.  In  the  absence  of  any 
allegation  to  the  contrary,  it  is  fair  to  pre- 
sume that  the  Chattanooga  Company,  in  ex- 
changing the  ralltoad  for  negotiable  bonds, 
was  expected  out  of  the  proceeds  to  pay  all 
Its  outstanding  claims  before  any  distribu- 
tion was  made  among  Its  stockholders.  But 
if  it  failed  in  the  performance  of  this  duty, 
or  if  the  liquidated  debts  were  secured  by 
Hens,  or  were  of  prior  dignity  to  the  plain- 
tiff's claim,  or  exceeded  the  amount  received 
on  the  sale,  the  obligation  was  not  upon 
the  Central  to  supply  the  deficiency.  The 
plaintiff's  misfortune  would  in  such  case  be 
similar  to  that  of  the  many  who  have  claims 
against  Insolvent  debtors.  However,  for 
aught  that  appears,  the  plaintiff,  after  ob- 
taining Judgment,  may  yet  recover  from  the 
Chattanooga  Company,  or  from  its  stockhold- 
ers, if  there  has  been  an  unlawful  distribu- 
tion to  them  (Civ.  Code  1895,  S  1886);  or,  if 
his  claim  be  included  in  the  "current  liabili- 
ties" assumied,  he  may  by  appropriate  pro- 
ceedings raise  that  question  with  the  Central 
Company. 

4.  So  far  as  liability  for  the  previous  pub- 


lic duties  is  concerned,  the  law  makes  both 
the  vendor  and  vendee  responsible  for  breach 
of  that  duty  occurring  after  the  sale.    It  pre- 
serves the  rights  of  existing  creditors  to  the 
extent  of  permitting  a  suit  against  the  new 
corporation  where  there  has  been  a  union, 
merger,  or  consolidation  of  the  two  corpora- 
tions.   As  to  claims  against  one  corporation 
whose  property  has  been  purchased  by  an- 
other, the  general  law  would  apply  prohibit- 
ing any  transaction  in  fraud  of  creditors, 
and  preventing  an  assignment  by  an  insol- 
vent wherein  it  or  the  stockholders  reserved 
any  benefit  or  trust    Civ.  Code  1895,  {  2695, 
pars.  1»  2.    But  in  other  respects  an  out  and 
out  sale  of  the  property  of  the  corporation 
is  not  different  from  a  case  in  which  an 
individual  sells  visible  property  subject  to 
levy  in  exchange  for  cash  or  negotiable  In- 
struments which  may  be  put  beyond  the 
reach  of  the  levying  officer.    When  a  rail- 
road has  a  right  to  sell,  the  ordinary  inci- 
dents of  a  sale  attach;   and,  assuming  that 
it  is  in  good  faith,  and  for  a  fair  value,  the 
buyer  is  not  responsible  for  more  than  the 
purchase  price.    The  law  does  not  exact  the 
payment  of  the  vendor's  debts  by  the  vendee 
as  a  condition  precedent  to  the  exercise  of 
the  power  of  sale.    The  plaintiff  had  the  usu- 
al  rights  of  creditors  in   such   cases.    He 
could  sue  the  vendor  and  garnishee  the  pur- 
chaser, or  he  could  obtain  Judgment  and  use 
his  legal  or  equitable  remedies  in  order  to 
enforce    payment    thereof.     Whether    both 
companies  can  be  Joined  as  defendants  in 
one  suit  is  not  before  us  for  determination. 
In  Dickey  v.  Kansas  City  R.  Co.,  122  Mo. 
223,  26  S.  W.  685,  Wallace  v.  Ann  Arbor  R. 
Co.  (Mich.)  80  N.  W.  572  (2),  and  Dallas  R. 
Co.  V.  Maddox  (Tex.  Civ.  App.)  31  S.  W.  702, 
the  railroads  were  conveyed  by  deed  to  the 
vendor,  and  the  vendee  was  held  not  to  be 
liable  for  the  former's  debt    The  same  con- 
clusion was  reached  in  Hoard  v.  Chesapeake  . 
&  Ohio  R.  Co.,  123  U.  S.  223,  226,  8  Sup.  Ot 
74,  31  Ir.  Ed.  130,  where  the  purchase  was 
made   at  foreclosure   sale.     The   pleadings 
must  be  construed  as  a  whole,  and  the  al- 
legation in  the  petition  that  the  Chattanooga 
Company  sold  all  of  its  property  and  fran- 
chises to  the  Central  Company  necessarily 
refers  to  property  other  than  the  $1,300,000 
bonds  which  were  paid,  and  the  franchises 
must  mean   those   secondary  and   vendible 
franchises  which  may  be  transferred  without 
destruction  of  the  corporate  existence  of  the 
vendor.    And  even  if,  as  alleged.  It  has  "gone 
out  of  existence,"  or  if  it  be  no  longer  trans- 
acting business,  and  has  no  officer  or  agent 
in  this  state  or  elsewhere,  the  Civil  Code 
of  1895,  I  1892,  provides  a  method  by  which 
service  may  be  perfected  so  as  to  find  the 
Chattanooga  Company  or  its  stockholders. 

5.  The  plaintiff  insists,  however,  that,  even 
If  the  Central  is  not  liable  as  matter  of  law 
for  torts  committed  before  the  sale  by  the 
Cbattanooga  Ck>mpnny,  it  is  liable  in  this  ac- 
tion by  reason  of  the  provision  In  the  sealed 
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contract  by  which  the  Central  assumed  the 
««cnrrent  liabilities"  of  the  Chattanooga  Com- 
pany. On  this  subject  there  are  two  lines  of 
authorities.  One  holds  that,  where  a  prom- 
ise is  made  to  one  for  the  benefit  of  another, 
he  for  whose  benefit  it  is  made  may  bring 
an  action  for  its  breach.  Lawrence  ▼.  Fox, 
20  N.  Y.  268.  The  other,  recognized  in  Bug- 
land,  in  the  federal  courts,  and  in  several 
of  the  American  states,  is  that  the  consid- 
eration must  move  from  the  plaintiff,  and 
that  a  person  for  whose  benefit  a  promise 
is  made,  but  who  is  not  a  party  to  the  con- 
tract, cannot  sue  the  promisor.  To  this  rule 
there  are  some  exceptions;  as  where,  under 
the  contract  between  two  persons,  assets 
have  come  into  the  promisor's  hands  which 
in  equity  belong  to  a  third  person.  In  such 
a  case  the  third  person  may  sue  in  his  own 
name,  but  then  the  suit  is  founded  rather 
on  the  implied  undertaking  the  law  raises 
from  the  possession  of  the  assets  than  on  the 
express  promise.  National  Bank  of  St.  Lou- 
is v.  Grand  Lodge,  98  U.  S.  124,  25  L.  Ed. 
75;  Keller  v.  Ashford,  133  tJ.  S.  610,  10  Sup. 
Ct.  494,  33  L.  Ed.  667;  Mellen  v.  Whipple, 
1  Gray,  321.  We  are,  however,  relieved  from 
deciding  between  these  divergent  authorities 
in  view  of  the  common-law  principle  as  codi- 
fied in  the  Civil  Code  of  1895,  §§  3664,  4939. 
Under  the  first  of  these  it  is  not  necessary 
that  the  consideration  should  have  been  fur- 
nished by  the  plaintiff  if  there  was  in  fact 
a  promise  to  him,  for,  "if  there  be  a  valid 
consideration  for  ttie  promise,  it  matters  not 
from  whom  it  is  moved;  the  promisee  may 
sustain  his  action,  though  a  stranger  to  the 
consideration."  Thus,  where  A.  makes  a 
promise  to  B.,  and  the  consideration  therefor 
is  furnished  by  C,  the  promisee,  B.,  may 
maintain  suit  thereon.  Thus,  if  property  is 
placed  in  the  hands  of  an  assignee  or  trustee 
to  be  sold  and  the  proceeds  applied  to  the 
payment  of  creditors,  the  latter  may  sue  in 
equity  to  enforce  the  agreement  for  their 
benefit  (Bell  v.  McGrady,  32  6a.  257;  Dallas 
V.  Heard,  Id.  604  [2]),  or  at  law  for  money 
had  and  received  by  the  assignee  for  the 
plaintiff's  use  (Wright  v.  Damlsh,  74  Ga.  828). 
But  where  the  third  person  Is  not  named  as 
promisee,  and  where  no  trust  is  created  in 
his  favor,  but  the  promisor  merely  assumes 
to  pay  the  debt  of  the  other  to  the  third 
person,  the  latter  cannot  maintain  an  action 
thereon.  Where  the  Georgia  Home  Insur- 
ance Company  purchased  the  assets  of  the 
Empire  State  Insurance  Company,  and  as- 
sumed the  payment  of  indebtedness  due  or 
to  become  due  on  its  policies,  and  subse- 
quentiy  a  policy  holder  sued  the  Georgia 
Home,  it  was  held  there  was  no  such  privi- 
ty between  it  and  the  assured  which  would 
entitie  him  to  a  separate  action  at  law 
against  the  Georgia  Home  on  the  contract 
made  between  the  two  corporations.  Em- 
pire State  Ins.  Co.  v.  Collins,  54  Ga.  376; 
Pfeiffer  v.  Hunt,  76  Ga.  513;  Gunter  v. 
Mooney,  72  Ga.  205;   Austell  v.  Humphries, 


99  Ga.  408,  ^  S.  E.  736.  And  Civ.  Code 
1895,  §  4939,  provides:  "As  a  general  rule, 
the  action  on  a  contract,  whether  express 
or  implied,  or  whether  by  parol  or  under 
seal,  or  of  record,  must  be  brought  in  the 
name  of  the  party  in  whom  the  legal  inter- 
est in  such  contract  is  vested,  and  against 
the  party  who  made  it  in  person  or  by 
agent"  The  rule  preventing  the  third  per- 
son from  maintaining  such  action  is  partic- 
ularly applicable  where  there  is  no  specifi- 
cation of  the  number  of  names  of  such  cred- 
itors or  the  amount  of  their  demands,  for,  as 
stated  in  Dow  v.  Clark,  7  Gray,  201:  "If  the 
plaintiff  can  maintain  this  action,  so  may 
every  one  of  the  other  creditors  of  the  cor- 
poration, whatever  may  be  their  number; 
and  tiae  defendant  may  be  held  answerable 
to  persons  of  whom  they  never  heard.  And 
they  wiU  be  bound  in  such  actions  to  litigate 
the  question  whether  the  party  who  sues 
them  has  a  legal  claim  on  the  corporation." 
Where  the  plaintiff'6  demand  is  not  liquidat- 
ed, but  is  based  on  an  alleged  tort,  the  prom- 
isor, in  the  absence  of  an  express  agreement, 
cannot  be  held  to  the  burden  of  litigating 
with  the  plaintiff  on  a  cause  of  action  he 
may  have  against  the  promisee.  On  the  gen- 
eral subject,  see  7  Am.  &  Eng.  Enc.  L.  (2d 
Ed.)  105-109,  and  the  many  authorities  there 
cited. 

These  conclusions  render  it  unnecessary  to 
determine  whether  the  plaintiff's  claim  was 
"a  current  liability"  of  the  Chattanooga  Com- 
pany assumed  by  the  Central.  The  demurrer 
was  properly  sustained. 

Judgment  affirmed.  All  the  Justices  con- 
cur, 

(m  Ga.  2S4) 
SOUTHERN  RY.  CO.  v.  MORRIS. 

(Supreme  Court  of  Georgia.    Dec.  12,  1903.) 

CONTINUINa    NUISANCE  —  DAMAGES  —  LIMITA- 
TIONS—EVIDENCE— INSTRUCTION— AP- 
PEAL— REVIEW. 

1.  Every  continuance  of  a  nuisance  which  Is 
not  permanent,  and  which  can  and  should  be 
abated,  is  a  fresh  nuisance,  for  which  a  new  ac- 
tion will  lie.  Southern  R.  Co.  v.  Cook,  43  9. 
E.  697,  117  Ga.  -286,  and  citations.  Conse- 
quentiy,  suit  may  be  maintained  for  damages 
growing  out  of  a  nuisance  of  the  character  in- 
dicated, where  the  damages  sued  for  were  in- 
flicted within  four  years  prior  to  the  time  of 
filing  suit,  though  the  act  which  orij^nally  caus- 
ed the  nuisance  was  not  done  withm  the  period 
of  limitation  of  the  action.  Danielly  v.  Cheeves, 
21  S.  E.  524,  94  Ga.  264  (8).      ^ 

2.  This  being  an  action  tor  damages  to  the 
productiveness  of  the  plaintiCTs  land  by  reason 
of  an  overflow  of  water  caused  by  the  obstruc- 
tion of  a  stream  by  the  defendant,  it  was  per- 
missible to  show  how  much  the  land  was  capa- 
ble of  yielding  before  it  was  overflowed,  and  to 
what  extent  its  fertility  had  been  impaired  on 
account  of  the  obstructions  placed  in  the 
stream.  Such  damages  were  not  too  remote, 
speculative,  or  contingent  to  be  made  the  basis 
of  a  recovery. 

3.  The  charge  of  the  court,  laying  down  as 
the  measure  of  recovery  the  diminuBon  in  the 

IT  1.  See  LlmlUUon  of  AcUons,  yoL  O,  Oeat  Dig. 
«  304,  306.  ^  — .  . 
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rental  value  of  t^e  land,  even  if  ipcorrect.  was 
not  prejudicial  to  the  defendant,  and  will  not 
work  a  reversal  of  the  judgment  denying  a  new 
trial. 

4.  Points  made  in  the  motion  for  a  new  trial» 
but  not  argued  here,  will  be  treated  as  aban- 
doned, and  will  not  be  considered.  The  evi- 
dence authorized  the  verdict,  which  was  not  ex- 
cessive, and  it  was  not  error  to  overrule  the 
motion  for  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Henry  Coun- 
ty;  E.  J.  Reagan,  Judge. 

Action  by  Nancy  Morris  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tlfl,  and  defendant  brings  error.    Affirmed. 

Little  &  Battle,  for  plaintiff  in  error. 
Westmoreland  Bros,  and  C.  J.  Hayden,  for 
defendant  in  error. 

CANDLER,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


019  Qa.  216) 

WIGGINS  V.  STATE. 

(Supreme  Court  of  Georgia.    Dec.  12,  1903.) 

CRIMINAL  TRESPASS-EVIDBNCB>-XJNOCCTJPIED 

LAND. 

1.  One  bona  fide  claiming  to  be  the  true  own- 
er and  entitled  to  the  possession  of  land  cannot 
be  convicted  of  trespass  under  Pen.  Code,  $ 
220. 

2.  An  agent  who  bona  fide  belieyes  that  his 
principal  is  the  owner  and  entitled  to  the  pos- 
session of  land  cannot  be  found  guilty  of  vio- 
lating Pen.  Code,  §  220,  if  he  goes  upon  the 
premises  in  obedience  to  the  directions  of  such 
principal. 

8.  This  section  does  not  apply  to  open  or  un- 
cultivated real  estate. 

4.  The  verdict  was  contrary  to  law,  because 
the  evidence  wholly  fails  to  show  that  the  land 
was  inclosed  or  cultivated,  as  charged  in  the 
accusation. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Wrightsville;  J. 
S.  Adams,  Judge. 

Sam  Wiggins  was  convicted  of  trespass, 
and  brings  error.     Reversed. 

The  defendant  was  accused  of  trespass,  In 
that  he  "did  ♦  ♦  ♦  wUlf  ully  enter,  go  up- 
on, and  pass  over  the  inclosed  or  cultivated 
land  of  another,  after  being  personally  for- 
bidden so  to  do  by  Mary  Hamilton,  she  be- 
ing entitled  to  the  possession  for  the  time 
being."  It  appeared  that  Jenkins  had  bought 
an  undivided  one-half  interest  in  the  land  at 
sheriff's  sale,  and  made  Mrs.  Hamilton  a 
bond  for  titles,'  conditioned  to  make  her  title 
to  such  half  interest  when  she  paid  the  two 
purchase-money  notes.  There  was  a  provi- 
sion in  the  bond  that,  "if  said  notes  are  not 
paid  at  maturity,  the  above  bond  herein  is 
void  and  the  sale  declared  off."  It  appear- 
ed that  Mrs.  Hamilton  failed  to  pay  either 
of  the  notes  at  maturity,  and  signed  what 
purported  to  be  rent  notes.  She  insisted  that 
she  did  not  read  the  bond  or  the  rent  notes, 
and  supposed  that  the  latter  were  given  for 
interest,  and  did  not  know  of  the  provision 
rendering  the   bond   Toid   if   the   purchase 


money  was  not  paid.  This  was  denied  by 
Jenkins  and  the  attorney  who  prepared  the 
papers.  After  the  failure  to  pay  the  pur< 
chase  money,  Jenkins  sued  out  a  distress  war- 
rant, and  also  filed  a  petition  in  the  superior 
court  for  partition.  To  this  latter  proceed- 
ing Mrs.  Hamilton  filed  a  caveat  It  appear- 
ed that  Jenkins  directed  Wiggins  to  go  to 
work  upon  the  land,  and  while  there  Mrs. 
Hamilton  ordered  the  laborer  away,  and  di- 
rected him  not  to  come  on  the  landi,  but  that 
he  returned  the  next  day;  and  on  this  lat- 
ter alleged  trespass  the  accusation  was  based. 
There  is  no  evidence  that  the  land  was  In- 
closed or  cultivated,  except  in  so  far  as  it 
appears  from  the  fact  that  she  referred  to 
it  as  her  field,  and  the  further  fact  th^t  Wig- 
gins **went  to  work  there,  and  kept  coming 
and  working." 

Wm.  Fairdoth,  for  plaintiff  in  error.  B. 
B.  Blount,  Sol.,  for  the  State. 

LAMAR,  J.  In  order  to  quiet  possession 
until  final  trial  on  the  merits,  and  to  prevent 
the  breach  of  the  peace  which  might  result  if 
one  should  take  the  law  in  his  own  hands 
and  attempt  to  enforce  his  own  rights,  Civ. 
Code,  §§  4823-4826,  provide  the  remedy  re- 
lating to  forcible  entry  and  detainer.  A 
prosecution  under  Pen.  Code,  S  220,  is  not  in- 
tended as  a  substitute  therefor,  nor  to  serve 
the  oflice  of  an  action  of  trespass  to  try  title. 
On  the  other  hand,  it  is  not  necessary  that 
the  prosecutor  should  have  perfect  title  in 
fee  simple,  in  order  to  avail  himself  of  the 
protection  afforded  by  Pen.  Code,  $  220.  Even 
possession  is  suflicient  title  to  sustain  an  ac- 
tion of  ejectment  against  a  mere  trespasser. 
One  "entitled  to  the  possession  for  the  time 
being"  is  entitled  to  the  undisturbed  enjoy- 
ment of  such  right,  and,  regardless  of  who  is 
the  true  owner,  one  not  entitled  to  the  pos- 
session may  be  convicted  of  a  misdemeanor 
for  going  on  the  land  in  disregard  of  the  stat* 
utory  notice  if  the  other  elements  of  the  of- 
fense appear.  This  section  defines  a  crime 
in  which  a  conviction  can  only  be  sustained 
where  there  is  a  union  or  joint  operation  of 
act  and  Intention.  Pen.  Code,  S  31.  If  it 
appears  that  the  defendant  went  upon  the 
land  in  the  bona  fide  belief  that  Jenkins  was 
the  owner  and  had  the  right  to  send  him 
there,  his  mistake,  if  it  was  a  mistake,  ought 
not  to  be  punished  as  a  crime.  Mlley  v. 
State,  118  Ga.  274,  45  S.  E.  245:  Hateley  v. 
State,  118  Ga.  79,  44  S.  B.  852.  There  is  noth- 
ing to  indicate  that  the  laborer  Intended  to 
violate  the  law,  or  to  willfully  trespass  on 
the  lands  of  another.  He  acted  in  obedience 
to  the  order  of  his  employer,  who  actually 
had  a  deed  to  the  land,  and  who  Insisted  that 
Mrs.  Hamilton's  right  of  possession  under  the 
bond  for  titles  had  terminated. 

If  there  was  a  bona  fide  entry  under  claim 
of  title  and  right  of  possession  in  Jenkins, 
there  would  be  no  violation  of  the  statute, 
which  only  applies  to  thoise  who  willfully  dis- 
regard the  notice  given  by  the  true  owner, 
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or  by  the  one  entitled  to  possession  for  the 
time  being. 

Bat  assuming  that  the  prosecutrix  was  en-* 
titled  to  the  possession;  that  she  gave  notice 
to  the  defendant  not  to  go  on  the  land;  that 
he  willfully  disregarded  the  notice  and  com- 
mitted a  trespass,  with  intent  to  violate  the 
law— the  evidence  wholly  fails  to  show  that 
the  land  was  cultivated  or  inclosed.  He  was 
not  charged  with  going  into  or  passing  over 
a  ••field."  There  is  no  description  of  the 
land  on  which  the  trespass  is  alleged  to  have 
been  committed;  nothing  to  show  whether 
it  was  pasture,  wpodland,  or  waste  land; 
nothing  to  indicate  that  there  was  any  fence 
or  inclosure  around  it;  nothing  to  show  that 
it  had  ever  been  cultivated,  or  that  the 
prosecutrix  ever  intended  to  cultivate  it. 
The  unlawful  act  of  the  defendant  in  "work- 
ing" or  •'cultivating"  the  day  before  the  no- 
tice would  not  of  itself  make  the  land  culti- 
vated, within  the  meaning  of  the  Code;  or, 
even  if  an  act  of  trespass  could  give  it  that 
character,  there  is  no  evidence  as  to  what 
part  of  the  place  was  worked  by  the  defend- 
ant on  the  day  of  the  trespass  for  which  he 
is  prosecuted,  nor  what  kind  of  work  he  then 
was  doing— whether  cutting  down  trees, 
splitting  rails,  digging  ditches,  tilling  the 
soil,  or  doing  agricultural  work  of  any  sort 
No  question  was  made  as  to  the  sufficiency 
of  the  indictment,  but  the  evidence  does  not 
sustain  the  charge  made.  The  verdict  is  con- 
trary to  law,  and  a  new  trial  should  be  grant- 
ed. Murphey  v;  State,  115  Ga.  201,  41  S.  B. 
685;  Bryce  v.  State,  113  Ga.  705,  39  S.  B. 
282. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(119  Ga.  2S8) 

CENTRAL  OP  GEORGIA  RT.  CO.  T. 
WAIiLACB. 

(Supreme  Court  of  Georgia.    Dec.  14,  1903.) 
APPEAIr-AFPIRMANCK-DIVIDBD  COURT. 

I.  This  case  being  for  decision  by  a  full 
bench,  and  the  six  Jastices  being  evenly  divid- 
ed in  opinion,  the  judgment  stands  affirmed  by 
operation  of  law. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  Josephine  Wallace  against  the 
Central  of  Georgia  Hallway  Coippany.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Dorsey,  Brewster  &  Howell  and  H.  C. 
Erwin,  for  plaintiff  in  error.  Hoke  Smith, 
H.  C.  Peeples,  and  J.  J.  Hastings,  for  de- 
fendant in  error. 

PER  CURIAM.  Judgment  affirmed  by  di- 
vided court. 

I I.  See  Appeal  and  Error,  yoL  3,  Cent  Die.  S  4421. 


(119  Gku  230) 
OWENS  V.  MACON  ft  B.  R.  00. 
(9apreme  Court  of  Georgia.    Dec.  12,  1903.) 

OARRIBRS— REFUSAL  TO  TRANSPORT  LUNAT^I 
— LIABILITIE3-N0TICB. 

1.  The  right  of  other  travelers  to  a  safe  and 
comfortable  passage  warrants  a  carrier  in  re- 
fusing to  receive  one  who  has  been  adjudged  a 
lunatic,  and  who,  though  in  charge  of  attend- 
ants, is  loudly  cursing  and  using  obscene  lan- 
guage at  the  time  of  boarding  the  car. 

2.  Common  carriers  cannot  absolutely  refuse 
to  transport  persons  who  are  insane,  but  may 
in  all  cases  insist  that  they  be  properly  attend- 
ed, safely  guarded,  and  securely  restrained. 

3.  Where  it  becomes  necessary  to  transport  a 
lunatic,  who  by  reason  of  his  violence  may  en- 
danger the  safety  or  interfere  with  the  comfort 
of  other  travelers,  th^  carrier  is  entitled  to  sea- 
sonable notice,  in  order  that  it  may  make  prop- 
er arrangements  for  his  transportation. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Troup  County; 
S.  W.  Harris,  Judge. 

Action  by  J.  B.  Owens  against  the  Macon 
&  Birmingham  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Under  a  writ  of  lunacy  in  Troup  county, 
before  a  Jury,  of  which  the  ticket  agent  of 
the  railroad  was  a  member.  Josh  Owens  was 
adjudged  insane,  and  committed  to  the  State 
Sanatorium  at  Milledgeville.  Being  some- 
times violent,  he  was  handcuffed  ^nd  taken 
to  the  railroad  station  by  his  brother,  the 
plaintiff  in  error,  and  another  friend,  acting 
as  guards.  Three  tickets  from  Mountville  to 
Macon  were  purchased.  The  train  stopped. 
The  insane  man  was  taken  toward  the  pas- 
senger car,  but  the  conductor  instructed  that 
he  should  be  placed  in  the  apartment  ahead 
of  the  smoking  car.  Josh  Owens  violently 
resisted,  being  put  on  the  car,  though  it  ap- 
pears that  he  was  not  making  any  noise  or 
outcry.  The  general  manager  of  the  railroad 
company  happened  to  be  on  the  train,  and, 
seeing  the  condition  and  conduct  of  the  in- 
sane person,  gave  instructions  that  he  could 
not  be  carried  on  the  train.  The  plaintiff 
replied  that  the  lunatic  would  be  quiet  if 
they  could  get  him  on  a  seat,  at  which  Josh 
Owens  himself,  with  great  noise  and  vehe- 
mence, began  swearing,  saying  that  he  would 
not  be  quiet;  and,  in  reply  to  the  continued 
objection  of  the  general  manager  to  allow 
him  passage,  plaintiff  stated  that  he  would 
be  willing  to  take  his  brother  in  the  baggage 
car,  which  was  also  declined;  witness  for 
the  railroad  stating  at  the  trial  that  it  was 
used  for  carrying  express  and  breakables, 
and  was  not  in  a  condition  for  the  trans- 
portation of  the  insane  man.  The  company's 
agent  agreed,  however,  to  transport  him  in 
the  cab  of  a  freight  car  due  shortly  there- 
after, which  offer  was  declined  on  the  ground 
that  that  train  did  not  make  connection  at 
Macon,  the  point  it  was  necessary  to  go  to 
in  order  to  reach  Milledgeville.  There  was 
evidence  that,  after  the  refusal  to  transport, 
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the  passage  money  was  tendered  and  de- 
clined, and  that  plaintiff  was  obliged  to  take 
his  brother  in  a  buggy  across  the  country 
to  another  railroad,  by  which  he  was  subse- 
quently carried  to  Milledgeville.  There  was 
evidence  on  the  part  of  the  company  that 
there  were  only  two  passenger  coaches,  in 
one  of  which  there  were  ladles,  and  the  other 
was  divided  into  two  compartments,  one  end 
of  which  was  used  as  a  smoker,  all  the  seats 
of  which  were  occupied  by  passengers,  the 
other  end  being  used  for  colored  people,  and 
in  which  there  was  a  colored  woman  pas- 
senger; that  the  general  manager  offered  to 
carry  the  insane  man  on  the  next  day,  if  he 
was  then  quiet,  or  he  would  carry  him  in 
the  cab  of  the  freight  train  that  passed  for 
Macon  a  few  hours  later  on  the  same  day. 
The  petition  alleged  that  it  was  the  usual 
custom  of  the  company  to  transport  lunatics 
and  persons  adjudged  insane,  over  its  line 
to  Macon,  en  route  to  the  State  Sanatorium, 
to  which  allegation  the  defendant  answered 
that  it  never  refused  to  transport  lunatics 
when  they  were  quiet  and  not  in  such  a 
condition  as  to  render  themselves  dangerous 
to  passengers,  and  that  it  would  have  trans- 
ported Josh  Owens,  had  he  not  been  resisting 
those  attempting  to  put  him  on  the  cars, 
and  uttering  vulgar  language  in  a  loud  and 
boisterous  manner,  and  that  when  the  tickets 
were  sold,  prior  to  the  arrival  of  the  train. 
Josh  Owens  appeared  to  be  quiet.  At  the 
conclusion  of  the  evidence  the  court  directed 
a  verdict  for  the  defendant,  and  the  plaintiff 
excepted. 

H.  A.  Hall,  for  plaintiff  in  error.  L.  F. 
Garrard  and  Longley  &  Longley,  for  defend- 
ant in  error. 

LAMAR,  J.  This  was  a  suit  by  one  of  the 
guards  in  charge  of  a  lunatic,  but  it  was 
conceded  on  the  argument  here  that  he  could 
not  recover  if  the  company  was  justified  in 
refusing  to  transport  the  lunatic,  and  we 
shall  therefore  consider  what  was  the  car- 
rier's obligation  to  the  insane  man.  The  re- 
lation of  carrier  and  passenger  creates  re- 
ciprocal duties.  One  is  bound  safely  to  trans- 
port; the  other,  to  conform  to  all  reasonable 
regulations,  and  so  to  conduct  himself  as  not 
to  incommode  other  passengers  who  have  an 
equal  right  to  a  safe  and  comfortable  pas- 
sage. Those  who  so  act  as  to  be  obnoxious 
may  be  refused  transportation  or  ejected. 
The  payment  of  fare  and  the  possession  of  a 
ticket  do  not  require  the  carrier  to  transport 
those  who  are  noisy  or  boisterous,  or  who 
threaten  the  safety  of,  or  occasion  incon- 
venience to,  others  on  the  train.  But  in  the 
case  of  unfortunates  who  are  not  responsible 
for  their  disorderly  conduct,  and  who,  at 
best,  are  Involuntary  passengers,  a  different 
question  is  presented,  calling  in  each  case 
for  the  exercise  of  a  wise  discretion.  On  the 
one  hand,  regard  must  be  had  for  the  safety 
and  comfort  of  other  travelers,  and,  on  the 


other,  to  the  fact  that  in  losing  his  mind  the 
lunatic  has  not  lost  the  right  to  be  trans- 
ported. It  may  be  vitally  important  that  he 
be  taken  to  a  place  where  he  can  receive 
the  attention  and  confinement  rendered  neces- 
sary by  his  mental  state.  The  carrier  cannot 
absolutely  refuse  transportation  to  insane 
persons,  but  it  may  in  all  cases  insist  that 
he  be  properly  attended,  safely  guarded,  and 
securely  restrained.  And  even  where  such 
precautions  have  been  taken,  it  is  not  bound 
to  afford  him,  if  violent,  transportation  in 
the  cars  in  which  other  travelers  are  being 
conveyed.  And  while  there  may  be  cases  in 
which  the  convenience  of  other  passengers 
should  yield  to  the  necessities  of  the  un- 
fortunate, the  company  may  decline  to  re- 
ceive one  who  at  the  time  of  entering  the 
train  exhibits  signs  of  violence  which  in- 
dicate that  his  presence  and  conduct  would 
tend  to  the  manifest  annoyance  of  others. 
So  to  do  would  ordinarily  be  better  than  to 
receive  him  on  the  promise  of  his  attendants 
that  he  would  be  quiet,  and,  on  the  disorder 
continuing,  force  upon  the  carrier  the  duty 
of  deciding  whether  he  should  be  ejected  at  a 
station  where  there  might  not  be  proper  ac- 
commodations. Where,  however,  it  becomes 
essential  to  transport  one  who,  though  vio- 
lent and  noisy,  is  not  responsible  for  his 
actions,  the  company  is  entitled  to  seasonable 
notice,  in  order  that  it  may  make  proper 
arrangements.  The  action  of  the  defendant 
in  the  present  case  in  offering  transportation 
on  a  later  train,  whereon  others  would  not 
be  incommoded,  was  in  strict  fulfillment  of 
its  double  duty  to  the  lunatic  and  the  gen- 
eral public.  It  could  not  be  required  to 
place  him  in  the  baggage  car,  which  was  not 
intended  for  passengers.  If  the  attendants 
were  unwilling  for  him  to  be  taken  in  the 
cab  of  the  freight  train,  they  were  at  least 
bound  to  give  the  carrier  an  opportunity  to 
make  other  arrangements. 

We  find  no  authority  directly  in  point, 
though  the  following  cases  bear  more  or  less 
on  the  question  raised:  Peavy  v.  Georgia 
R.  Co.,  81  Ga.  485,  8  S.  B.  70,  12  Am.  SL 
Rep.  334;  Atchison  R.  Co.  v.  Weber,  33  Kan. 
543,  6  Pac.  877,  52  Am.  Rep.  548;  Paddock 
V.  Atchison  R.  Co.,  37  Fed.  841,  4  L.  R.  A. 
231;  Groom  v.  Chicago  R.  Co.,  52  Minn.  296, 
53  N.  W.  1128,  18  L.  R.  A.  602,  38  Am.  St 
Rep.  557;  Louisville  R.  Co.  v.  Sullivan,  81 
Ky.  624,  50  Am.  Rep.  186;  Willets  v.  Buffalo 
R.  Co.,  14  Barb.  585;  Meyer  v.  St  Louis  Ry. 
Co.,  54  Fed.  116,  4  C.  C.  A,  221;  Pittsburg 
R.  Co.  V.  Vandyne,  57  Ind.  576,  26  Am.  Rep. 
68;  Lemont  v.  Washington  R.  Co.,  1  Mackey, 
180,  47  Am.  Rep.  238,  1  Am.  &  Eng.  R.  EL 
Cas.  263;  Vinton  v.  Middlesex  R.  Co.,  11 
Allen,  304,  87  Am.  Dec.  714;  Robinson  v. 
Rockland  R  Co.,  87  Me.  387,  32  Atl.  994,  29 
L.  R.  A.  530;  Pearson  v.  Duane,  4  Wall.  605, 
18  L.  Ed.  447. 

Although  the  ticket  agent  was  on  the  Jury 
inquiring  as  to  the  lunacy  of  Owens,  and  had 
notice  of  his  mental  state,  the  latter  was 
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not  exhibiting  any  signs  of  yiolence  when 
the  ticket  was  sold;  and,  though  the  com- 
pany was  accustomed  to  convey  persons  in- 
sane, it  was  not  bound  to  admit  to  its  cars 
one  boisterous,  cursing,  and  using  obscene 
language  at  the  time. 

There  was  bo  error  of  law  committed,  and 
the  verdict  was  demanded  by  the  evidence. 
Judgment  affirmed.    All  the  Justices  concur. 


(119  Oa.  226) 

WOODLBY  y.  COKBR. 

(Supreme  Court  of  Georgia.    Dec.  12,  1903.)  x 

ABUSE     OF     PROCBSS~WHBN     ACTION     LIES— 

—PLEADING— AMENDMENT— PUNITIVE 

DAMAGES. 

1.  An  action  for  the  malicious  use  of  process 
in  a  civil  suit  will  lie  where  the  person  of  the 
defendant  was  arrested  or  his  property  at- 
tached. 

2.  The  petition  set  forth  a  cause  of  action 
for  the  malicious  use  of  bail  process  in  a  trover 
suit,  and  was  not  a  composite  petition  setting 
forth  three  causes  of  action,  for  malicious  use 
of  process,  malicious  arrest,  and  false  imprison- 
ment. 

3.  In  an  action  for  the  malicious  use  of  ball 
process  in  a  trover  suit,  it  is  not  necessary  to 
allege  that  the  defendant  in  the  suit  was  ac- 
tually imprisoned  in  the  county  jail.  A.n  aver- 
ment that  he  was  arrested  ijuder  bail  process, 
and  thereby  restrained  of  his  liberty,  is  suffi- 
cient. 

4.  Punitive  damages  are  recoverable  in  an 
action  for  the  malicious  use  of  process  in  a 
dvil  suit. 

5.  An  amendment  to  a  petition  which,  prop- 
erly construed,  is  merely  an  amplification  of  the 
original  petition,  setting  forth  additional  facts 
explanatory  of  the  cause  of  action  therein  set 
^orth,  is  allowable. 

(Syllabus  by  the  Oourt.) 

Error  from  City  Court  of  Floyd  Cbunty; 
John  H.  Reece,  Judge. 

Action  by  G.  M.  Woodley  against  W.  H. 
Coker.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

C.  E.  Carpenter  and  Griffith  &  Weatherly, 
for  plaintiff  in  error.  McHenry  &  Maddox, 
for  defendant  in  error. 


COBB,  J.  Woodley  brought  suit  against 
Coker,  alleging  in  his  petition  substantially 
as  follows:  Coker  has  injured  and  damaged 
plaintiff  In  the  sum  of  $2,000.  In  1901  Coker 
brought  suit  against  plaintiff  and  Clark  Bros, 
for  the  recovery  of  225  bed  slats,  and  at  the 
time  of  filing  this  suit  made  affidavit  to  ob- 
tain bail,  under  which  plaintiff  was  arrested 
and  held  in  custody  in  the  county  courthouse 
for  two  hours.  While  never  actually  impris- 
oned in  the  county  Jail,  plaintiff  was  not  al- 
lowed by  the  sheriff  to  leave  town  for  six 
days.  Plaintiff  endeavored  to  make  bond, 
but  was  unable  to  do  so.  Coker  claimed  to 
have  a  bill  of  sale  to  the  bed  slats,  executed 
by  one  W.  B.  Clark,  a  member  of  the  firm  of 
Woodley  &  Clark  Bros.,  to  secure  a  debt 
which  Coker  claimed  Clark  Bros,  owed  him. 
Plaintiff  was  in  no  way  bound  for  the  pay- 
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ment  of  this  debt,  and  Clark  had  no  author- 
ity to  sign  his  name  to  the  bill  of  sale.  When 
the  trover  suit  was  filed,  neither  the  plaintiff, 
nor  the  firm  of  which  he  had  been  a  member, 
was  Indebted  to  Coker  in  any  sum  whatever. 
The  trover  suit  was  filed,  and  plaintiff  was 
arrested  under  the  bail  process  for  the  sole 
purpose  of  forcing  plaintiff  to  pay  Coker  mon- 
ey which  he  did  not  owe  him,  and  which  Cok- 
er knew  plaintiff  did  not  owe  him.  Plaintiff 
and  dark  Bros,  filed  a  petition  asking  to  be 
released  from  imprisonment  under  the  ball 
process,  and  this  petition  was  granted  by  the 
Judge  of  the  superior  court  Immediately 
after  the  release  of  plaintiff  and  his  associ- 
ates, Coker  dismissed  his  bail-trover  suit, 
which  had  been  carried  on,  maliciously  and 
without  probable  cause,  for  the  sole  purpose 
of  collecting  from  plaintiff  money  which  Cok.- 
er  knew  he  did  not  owe.  Plaintiff  was  great- 
ly embarrassed  and  humiliated  by  the  arrest, 
which  caused  many  of  his  friends  and  ac- 
quaintances to  lose  confidence  in  him  and 
look  down  on  him.  The  petition  prays  for 
the  recovery  of  both  actual  and  punitive  dam- 
ages. By  amendment,  plaintiff  prayed  that 
he  might  recover  certain  sums  which  he  had 
expended  as  attorney's  fees  and  otherwise  in 
securing  his  release  from  imprisonment,  and 
for  time  lost  by  reason  of  th^  alleged  illegal 
imprisonment  The  petition  was  dismissed 
on  demurrer,  and  the  plaintiff  assigns  error 
upon  this  ruling,  and  also  upon  the  refusal 
of  the  court  to  allow  an  amendment  to  the 
petition. 

1, 2.  It  is  contended  that,  although  the  peti- 
tion is  not  divided  into  counts,  it  sets  fojth, 
as  against  a  general  demurrer,  three  causes 
of  action—for  malicious  arrest,  malicious  use 
of  process,  and  false  imprisonment  Taking 
into  consideration  the  fact  that  the  petition 
was  in  one  count,  and  treating  the  allegations 
as  a  whole,  it  seems  to  us  that  the  purpose 
of  the  pleader  was  to  set  forth  one  cause  of 
action;  that  is,  for  the  malicious  use  of  bail 
process  in  a  trover  suit,  which  resulted  in 
the  arrest  and  imprisonment  of  the  plaintiff. 
Strictly  speaking,  the  term  "malicious  prose- 
cution'* is  applicable  only  to  the  carrying  on 
of  a  criminal  case.  In  this  sense  only  is  it 
used  in  our  Code.  Civ.  Code  1895,  §  3S43. 
When  damages  are  sought  for  the  malicious 
carrying  on  of  a  civil  suit,  the  cause  of  ac- 
tion is  not  for  malicious  prosecution,  but  for 
the  malicious  use  of  process.  See  Newell  on 
Mai.  Pros.  §  7.  However,  the  essential  ele- 
ments in  a  cause  of  action  for  the  malicious 
prosecution  of  a  criminal  case  and  the  mali- 
cious use  of  process  in  a  civil  suit  are  the 
same.  Id.  §  8;  Wilcox  v.  McKenzie,  75  Ga. 
73;  Georgia  Loan  Co.  v.  Johnston,  116  Ga. 
630,  43  S.  E.  27.  See,  also,  in  this  connection, 
Mitchell  V.  Railroad,  75  Ga.  398  (3).  In  the 
text-books  and  encyclopaedias,  and  in  the 
opinions  of  the  Judges,  including  our  own,  it 
is  frequently  said  that  an  action  for  malicious 
prosecution  will  lie  for  the  malicious  carry- 
ing on,  without  probable  cause,  of  a  civi' 
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suit  But  accurately  speaking,  and  especial- 
ly under  our  Code,  there  can  be  no  such  thing 
as  an  action  for  the  malicious  prosecution  of 
a  cIyU  suit,  but  the  action  Is  for  the  mall- 
clous  use  of  legal  process.  When  the  aver- 
ments as  to  the  arrest  and  Imprisonment  are 
read  In  connection  with  the  other  allegations 
of  the  petition,  It  becomes  apparent  that  It 
was  not  the  purpose  of  the  pleader  to  set 
forth  three  distinct  causes  of  action,  but  sim- 
ply one  for  the  malicious  use  of  process,  and 
the  averments  as  to  the  arrest  and  Imprison- 
ment were  made  simply  for  the  purpose  of 
making  complete  the  cause  of  action  for  the 
malicious  use  of  process.  As  against  a  gen- 
eral demurrer,  the  petition  set  forth  a  cause 
of  action,  and  the  court  erred  In  sustaining 
the  demurrer  of  that  character. 

3, 4.  The  court  also  sustained  a  special  de- 
murrer which  was  filed  to  certain  paragraphs 
of  the  petition.  Two  of  the  grounds  of  this 
demurrer  raised  the  point  that,  as  it  appear- 
ed from  the  allegations  of  the  petition  that 
the  plaintiff  was  not  actually  imprisoned  in 
the  county  Jail,  the  averments  as  to  the  im- 
prisonment were  not  sufficient  The  aver- 
ments of  the  petition  were  clear  and  distinct 
that  the  pldlntlff  was  arrested  and  restrained 
of  his  liberty,  and  was  in  the  actual  custody 
of  the  sheriff,  for  two  hours,  and  that  for  six 
days  the  sheriff  refused  to  allow  him  to  leave 
town.  These  allegations  were  sufficient  to 
show  that  the  plaintiff  was  restrained  of  his 
liberty,  and  it  was  not  necessary  to  show  that 
he  was  actually  incarcerated  in  the  county 
Jail. 

The  paragraph  of  the  petition  which  pray- 
ed for  punitive  damages  was  demurred  to 
specially.  Punitive  damages  may  be  recov- 
ered In  any  action  sounding  in  tort  where 
the  tortious  acts  were  wantonly  or  malicious- 
ly committed.  See  Southern  Railway  Go.  v. 
O'Bryan  (6a.)  45  S.  E.  1000,  and  citations. 

The. other  grounds  of  the  demurrer  relate 
to  matters  which  were  either  explanatory  of 
the  cause  of  action  set  out  or  were  set  forth 
merely  as  matter  of  aggravation.  There  was 
no  merit  in  any  of  the  grounds  of  the  demur- 
rer, and  it  was  error  to  sustain  them. 

5.  The  only  remaining  question  is  whether 
the  court  erred  in  refusing  to  allow  the 
amendment.  As  the  allegations  of  the 
amendment  simply  amplified  the  averments 
of  the  original  petition  relating  to  the  cause 
of  action  for  the  malicious  use  of  the  bail 
process,  it  was  error  to  refuse  to  allow  it 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(U9  Ga.  220) 


DAVIS  V.  BRAT. 


(Supreme  Court  of  Georgia.    Dec.  12,  1908.) 

JUDGMENT— ARRBST— TRIAL  BY  COURT— DE- 
FECTS IN  PLEADINGS. 

1.  *'A  judgment  cannot  be  arrested  or  set 
aside  for  any  defect  In  the  pleadings  or  record 
that  is  aided  by  verdict  or  amendable  as  matter 


of  form."  Olv.  Code  1895,  {  5865.  And  it  nec- 
essarily follows  that  where  a  judge  of  a  city 
court  is  empowered,  in  the  absence  of  a  de- 
mand for  a  trial  by  jury,  to  try  a  case  upon  all 
issues  of  law  and  fact  involved,  a  judgment 
rendered  by  him  without  the  intervention  of  a 
jurv  is  to  be  regarded  as  having  all  the  force 
and  effect  of  a  verdict  in  so  far  as  amendable 
defects  in  the  pleadings  are  concerned. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Floyd  County; 
John  H.  Reece,  Judge. 

Action  by  Lizzie  M.  Bray  against  Seab  P. 
Davis.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

'  M.  B.  Eubanks,  for  plaintiff  in  error.    Lips- 
comb &  Willlngham,  for  defendant  in  error. 


TURNER,  J.  Lizzie  M.  Bray  instituted  in 
the  city  court  of  Floyd  county  a  suit  against 
Seab  P.  Davis,  alleging  that  the  defendant 
was  indebted  to  her  in  the  sum  of  $750,  be- 
sides interest,  etc.  She  further  alleged  that 
this  indebtedness  was  due  upon  a  certain 
promissory  note  assigned  to  her  by  the  Secu- 
rity Investment  Company,  to  the  order  of 
which  investment  company  it  was  originally 
payable,  which  note  was  dated  the  1st  day  of 
September,  1900,  with  Interest  at  the  rate  of 
6  per  cent  per  annum,  payable  semiannually, 
as  per  interest  notes  attached.  It  was  fur- 
ther averred  that  the  principal  amount  of  the 
note  became  payable  by  the  terms  of  the  note 
on  or  before  September  1,  1905;  but  the  same 
paragraph  of  the  petition  claimed  that  '*sald 
Indebtedness  is  also  due  for  the  taxes  which 
said  Davis  suffered  to  become  delinquent  now 
represented  by  fi.  fas."  A  statement  of  the 
amount  of  these  taxes  was  also  set  forth,  and 
petitioner  alleged  that  she  had  taken  up  these 
fi.  fas.  A  copy  of  the  note  was  attached  as 
a  part  of  the  petition  and  of  the  cause  of  ac- 
tion. In  a  subsequent  paragraph  of  the  peti- 
tion the  plaintiff  averred  that  "by  the  terms 
of  the  said  principal  note,  time  was  of  the  es- 
sence of  the  contract;  it  being  stipulated  that, 
in  the  case  of  any  default  In  the  payment  of 
taxes  assessed  against  said  property  before 
same  became  delinquent  then  the  said  prin- 
cipal debt,  in  the  discretion  of  the  holder, 
should  become  due  and  payable  at  the  date  of 
such  default  regardless  of  the  date  of  matu- 
rity." The  plaintiff  further  showed  in  her 
petition  that  the  defendant  had  broken  said 
contract,  in  this:  that  the  taxes  as  set  forth 
in  a  preceding  paragraph  were  not  paid,  "by 
reason  whereof  the  principal' debt  became  due 
and  payable  under  the  contract  and  the  said 
Davis  became  liable  to  pay  your  petitioner  the 
aforesaid  sums  of  money,  according  to  the  tenor 
and  effect  of  said  notes."  It  is  also  to  be  not- 
ed that  in  another  paragraph  of  the  petition 
the  plalhtlff  alleged  that  "to  secure  the  pay- 
ment of  said  note,  said  Seab  P.  Davis,  at  the 
time  of  making  the  same,  also  made  and  de- 
livered to  said  the  Security  Investment  Com- 
pany and  assigns  a  deed  to"  certain  lands  de- 
scribed, "which  deed  was  made  in  conformity 
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to  section  1969  of  tbe  1882  Code  of  Georgia 
(2771  of  the  1896  Code  of  Georgia)."  The 
note  referred  to  in  the  petition  was  made  an 
exhibit,  but  the  deed  Just  recited  was  not 
made  an  exhibit  At  the  December  term  of 
the  court  the  following  judgment  was  entered 
up:  "There  being  no  issuable  defense  filed  on 
oath  in  this  case,  Judgment  is  rendered  by  the 
court  for  plaintiff,  Lizzie  M.  Bray,  against 
deft,  Seab  P.  Davis,  for  seven  hundred  and 
fifty  dollars  principal,  and  eleven  and  k»/ioo 
dollars  interest  to  date,  and  future  interest  at 
the  rate  of  six  per  cent  per  annum;  and  the 
further  sum  of  $9.50  dollars  cost"  At  the 
same  term  of  the  court  the  defendant  filed  a 
motion  to  arrest  the  Judgment,  upon  the  fol- 
lowing grounds  (in  addition  to  one  which  was, 
on  the  argument  before  this  court,  abandoned 
by  his  counsel):  (1)  "Because  it  appears  that 
said  petition  does  not  set  out  any  cause  of  ac- 
tion against  defendant  upon  which  a  legal 
Judgment  could  be  predicated  against  defend- 
ant, it  appearing  that  said  suit  was  broaght 
upon  a  note  before  the  same  became  due,  and 
no  conditions  being  shown  that  would  au- 
thorize suit  on  the  note  before  due."  (2)  "Be- 
cause it  appears  from  inspection  of  the  note 
sued  on  that  there  is  no  condition  in  said  note 
making  the  sapie  fall  due  on  default  as  to 
taxes;  and,  failure  to  pay  interest  not  being 
alleged,  no  right  of  action  exists  in  favor  of 
plaintiff  until  said  note  became  due,  to  wit, 
September  1,  1905.  And  construing  plaintiff*s 
petition  as  a  whole,  and  admitting  everything 
that  appears  as  true  in  the  record,  plaintiff  had 
no  right  of  action  on  the  note  sued  on  at  the 
time  of  bringing  of  said  suit"  (3)  "Because 
said  suit  behig  brought  upon  said  note  long 
before  the  same  became  due,  and  plaintiff  re- 
lying on  conditions  not  contained  in  the  note 
sued  on,  and  relying  upon  conditions  varying 
the  terms  of  the  note  sued  on,  and  plaintiff 
further  suing  for  $67.71  and  interest  not  em- 
braced in  said  note,  said  suit  was  not  a  suit 
on  an  unconditional  contract  in  writing,  with- 
in the  meaning  of  the  law,  and  no  judgment 
could  be  legally  rendered  by  the  court  without 
first  having  the  verdict  of  a  Jury."  On  hear- 
ing the  motion  in  arrest  of  Judgment,  it  was 
overruled  by  the  city  court,  and  the  defendant 
excepted.  The  bill  of  exceptions  specifies,  as 
material  to  a  clear  understanding  of  tbe  errors 
complained  of  the  original  suit,  petition  and 
process  against  the  defendant,  with  the  ex- 
hibits thereto,  the  entries  thereon,  and  the 
judgment  of  the  court  entered  thereon;  also 
the  two  tax  fi.  fas.  and  the  deed  made  by 
Davis  to  plaintiff  which  were  before  the  court 
when  the  Judgment  was  rendered;  and  also 
the  original  motion  in  arrest  of  Judgment, 
with  all  entries  thereon,  and  tbe  Judgment 
overruling  the  same.  Subsequently  the  plain- 
tiff below  (the  defendant  in  error)  caused  the 
judge  of  the  dty  court  to  direct  that  there  also 
be  sent  up,  as  a  part  of  the  record,  the  answer 
of  the  plaintiff  below  to  the  motion  in  arrest 
of  Judgment 
It  is  unnecessary  to  state  here  the  general 


rule  that  a  motion  in  arrest  of  Judgment  is  to 
be  tried  by  the  record  of  the  case  to  which  it 
relates.  Taking  up  the  grounds  of  the  motion 
in  arrest  in  their  inverse  order,  it  may  be  ad- 
mitted tliat  the  note  sued  upon,  on  its  face, 
matured  after  the  suit  was  brought,  and  that 
the  pleader  seemed  to  rely  upon  the  fact  that 
the  taxes  against  the  property  were  In  de- 
fault, as  a  contingency  on  the  happening  of 
which  the  note  had  matured  when  such  de- 
fault occurred,  and  before  the  bringing  of  the 
suit  Assuming  that  this  contention  was  cor- 
rect, it  may  also  be  conceded  that  this  state 
of  things  operated  to  bring  the  case  within 
those  decisions  of  this  court  to  the  effect  that 
such  a  suit  is  not  one  upon  an  unconditional 
contract  in  writing.  In  such  cases,  if  in  the 
superior  court,  or  in  those  city  coijrts  which 
are  governed  by  the  rules  of  practice  which 
obtain  in  the  superior  court,  Judgment  cannot 
be  rendered  by  the  judge  without  the  verdict 
of  a  Jury,  even  though  no  issuable  defense  be 
filed.  But  in  the  ninth  section  of  the  act  es- 
tablishing the  city  court  of  Floyd  county  it  is 
provided  that  "the  trial  of  all  issues  of  fact  in 
said  court  shall  be  by  the  court,  without  a 
Jury,  except  where  either  party  in  a  civil  case, 
or  the  defendant  in  a  crhninal  case,  shall,  in 
writing,  demand  a  trial  by  Jury."  Acts  1882- 
83,  p.  538.  This  section  further  provides  that 
a  "failure  to  file  such  a  demand  at  or  before 
the  beginning  of  the  trial  shall  be  a  waiver 
of  said  right"  of  a  trial  by  jury.  In  the  pres- 
ent case  the  record  does  not  show  that  such  a 
demand  was  filed,  or,  indeed,  that  there  was 
any  appearance  at  all  by  the  defendant.  It 
may  be  that  the  form  of  judgment  which  the 
city  court  of  Floyd  county  may  render  in  a 
contested  case  is  of  no  consequence,  though  it 
is  possible  that  in  such  a  case  a  different  form 
of  judgment  may  there  obtain.  The  recital  in 
the  judgment  rendered  in  this  case  that  there 
was  no  issuable  defense  filed  on  oath  may 
have  been  Inserted  merely  to  distinguish  it 
from  those  cases  in  which  a  trial  is  had  on 
regular  issues.  But  even  if  it  be  assumed 
that  this  recital  was  an  effort  to  conform  in 
some  way  to  the  form  of  judgments  in  the 
superior  court,  it  ought  not,  in  view  of  the  act 
creating  this  city  court,  to  be  taken  to  imply 
that  the  suit  was  upon  an  unconditional  con- 
tract in  writing,  because  that  court,  as  we 
have  seen,  has  the  power  to  render  a  judgment 
without  a  jury  even  in  a  suit  on  a  contract 
which  is  not  unconditional,  if,  as  in  this  case, 
no  demand  for  a  jury  trial  is  made.  We 
therefore  hold  that  this  Judgment  is  not  void 
on  its  face,  either  because  it  was  rendered  by 
the  court  without  a  jmry  in  a  suit  on  a  con- 
tract which  was  not  unconditional,  or  because 
the  judgment  contains  a  recital  provided  for 
by  the  rales  of  the  superior  court  In  certain 
cases. 

The  other  two  grounds  of  the  motion  in  ar- 
rest involve  very  serious  questions  of  prac- 
tice, and  the  conclusion  reached  is  not  alto- 
gether free  from  difficulty.  The  petition 
rather  inaptly  avers  that  the  note  became  due 
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because  of  the  nonpayment  of  taxes.  And  it 
is  also  true,  as  claimed  in  the  motion  to  ar- 
rest the  judgment,  that  the  copy  of  the  note 
to  which  reference  is  made  In  another  para* 
graph  of  the  petition,  as  showing  that  non- 
payment of  taxes  operated  to  make  it  fall  due, 
contains  no  such  stipulation.  But  the  peti- 
tion also  refo-s  to  a  deed  which  was  given  by 
the  defendant  to  secure  the  payment  of  the 
note.  As  this  latter  allegation  was  made  a 
part  of  the  case.  It  may,  perhaps,  be  taken  for 
granted  that  the  court  had  that  deed  before  it 
Certainly  the  petition  could  have  been  amend- 
ed by  the  insertion  and  exhibition  of  that  deed 
in  full.  May  it  not  very  well  be  presumed 
that,  if  such  deed  had  been  made  a  part  of 
the  pleadings  by  amendment,  the  petition 
would  then  have  shown  that  the  deed  contain- 
ed a  clause  which  provided  that  the  debt 
should  mature  and  become  payable  whenever 
any  taxes  assessed  against  the  property  were 
allowed  by  the  defendant  to  become  in  de- 
fault? Certainly  some  presumptions  ought  to 
arise  in  favor  of  the  proper  exercise  of  its 
powers  by  a  court  of  competent  jurisdiction, 
when  it  appears  that  the  defendant  has  been 
duly  served,  as  in  this  case,  and  might  have 
had  his  day  in  court  Let  it  also  be  borne  in 
mind  that  Civ.  Code  1895,  §  5365,  provides 
that  a  judgment  cannot  be  arrested  or  set 
aside  for  any  defect  in  the  pleadings  or  rec- 
ord that  is  aided  by  verdict  or  amendable  as 
matter  of  form.  For  an  application  of  this 
rule,  see  Artope  v.  Barker,  74  Ga.  462;  Moss 
V.  Stokeley,  95  Ga.  675.  22  S.  B.  692.  In  the 
particular  matter  now  under  discussion,  per- 
haps as  much  favor  ought  to  be  given  to  the 
judgment  of  the  court  as  to  a  verdict  of  the 
jury. 

By  the  new  practice  act  (Civ.  Code  1895,  S 
4961)  it  is  required  that  petitions  shall  set 
forth  a  cause  of  action  in  orderly  and  distinct 
paragraphs,  and  any  averment  distinctly  and 
plainly  made  which  is  not  denied  by  the  de- 
fendant's answer  shall  be  taken  as  prima 
fade  true,  unless  the  defendant  states  in  his 
answer  that  he  can  neither  admit  nor  deny 
such  averment,  etc.  However  incorrectly  or 
awkwardly  the  allegation  was  made  In  this 
petition  as  to  the  note  maturing  on  the  non- 
payment of  taxes,  still  the  issue  was  made. 
In  the  case  of  W.  U.  Tel.  Co.  v.  Lark,  95  Ga. 
806,  23  S.  E.  118  (3),  this  language  is  used: 
"No  Issuable  defense  having  been  filed,  it  was, 
under  the  provisions  of  this  act,  proper  for  the 
court  to  treat  as  true,  without  proof,  every  es- 
sential averment  of  fact  distinctly  and  plaioly 
made  in  the  plaintifT's  petition;  and,  this  be- 
ing so,  the  plaintiff's  right  to  recover  was  es- 
tablished." There  are  many  other  decisions 
of  this  court  to  the  same  effect.  On  the 
whole,  if  we  are  right  in  assuming  that  the 
petition  was  amendable  so  as  to  set  out  the 
deed  specified  in  the  petition  and  hereinbe- 
fore referred  to,  and  if  the  practice  act  is  ap- 
plicable, as  we  tldnk,  and  if  there  is  any  pre- 
sumption that  the  court  below  properly  and 
fairly  did  liis  duty  in  this  matter,  it  follows 


that  the  motion  in  arrest  of  Judgment  was 
rightly  overruled. 

Judgment  affirmed.  All  the  Justices  con- 
cur* 

(119  Ga.  226) 

WALKER  et  ux.  ▼.  HILiLTER. 

(Snpreme  Court  of  Georgia.    Dec.  12,  1903.) 

CERTIORARI  BOND-CBRTIFICATB  OF  liAQIS- 
TRATB-NBW  TRIAL. 

l.The  words  **Approved  by,"  signed  in  his 
ofQdal  capacity  by  the  ma^strate  of  the  court 
in  which  the  case  was  orieinally  tried,  were  in- 
dorsed on  a  certiorari  bond;  and  the  magistrate 
certified  that  the  plaintiff  in  certiorari  had  "paid 
all  costs  in  the  case  (amounting  to  $6.75),  the 
subject-matter  of  the  ♦  ♦  *  petition  [for 
certiorari],  and  [hadlgiven  bond  and  security  as 
required  by  law."  Eeld,  that  there  was  a  suf- 
ficient compliance  with  the  statute  requiring  in 
such  cases  the  approval  and  acceptance  of  the 
bond,  and  the  giving  of  the  certificate  of  the 
payment  of  all  costs  that  have  accrued. 

2.  The  record  clearly  shows  that  the  verdict 
in  the  justice's  court  was  not  demanded  under 
the  law  and  the  evidence.  Consequently  this 
court  will  not  interfere  with  the  first  grant  of 
a  new  trial  by  the  superior  court.  Shirley  v. 
Swafford  (decided  Nov.  16,  1903)  45  S.  E.  722. 

(Syllahus  hy  the  Ck>urt) 

Error  from  Superior  CJourt,  Floyd  County; 
W.  M.  Henry,  Judge. 

Action  by  Caleb  Walker  and  wife  against 
J.  F.  Hillyer.  Judgment  for  plaintiffs  before 
a  justice.  From  an  order  of  the  superior 
court  granting  a  new  trial  on  certiorari, 
plaintiffs  bring  error.    Affirmed. 

Henry  Walker,  for  plaintiffs  in  error. 
Junius  F.  Hillyer  and  Alexander  &,  HiUyer, 
for  defendant  in  error. 

FISH,  J.  Judgment  afOrmed.  All  the  Jus- 
tices concurring. 


(lis  Ga.  229) 
LOVVORN  y.  JONES, 
(Supreme  (3ourt  of  Georgia.    Dec.  12,  1903.) 

ASSIGNMENT   OF   ERROR  —  SUFFICIENCY  —  NO- 
TICE}—DISMISSAL  OF  CERTIORARI 
—NEW  TRIAL. 

1.  Au  assignment  of  error  that  the  court  erred 
in  not  dismissing  a  certiorari  "upon  the  ground 
that  the  affidavit  for  certiorari  was  not  In  com- 
pliance with  the  statute  for  same,  and  was  not 
sufficient,"  is  without  merit,  when  the  record 
fails  to  disclose  wherein  the  affidavit  was  claim- 
ed to  be  defective. 

2.  Where  the  record  shows  a  writing  signed 
by  the  plaintiff,  and  directed  to  the  defendant 
in  certiorari,  purporting  to  give  the  latter  due 
notice  of  the  sanction  of  the  writ  and  the  time 
and  place  of  hearing,  and  the  bill  of  exception 
recites  that  the  attorney  for  the  defendant 
waived  the  necessity  of  an  affidavit  as  to  the 
service  of  such  written  notice,  it  was  not  er- 
roneous to  overrule  a  motion  to  dismiss  the 
certiorari  upon  the  ground  that  10  days*  written 
notice  of  the  sanction  of  the  writ  and  the  time 
and  place  of  hearing  had  not  been  given. 

3.  As  it  clearly  appears  from  the  record  that 
the  verdict  in  the  justice's  court  was  not  de- 
manded under  the  law  and  the  evidence,  this 
court  will  not  interfere  with  the  first  grant  of  a 
new  trial.  Walker  v.  Hillyer  (this  day  decided) 
ubi  supra. 

(Syllabus  by  the  Court) 


Qa.) 
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Error  from  Superior  Court,  Carroll  County; 
8.  W.  Harris,  Judge. 

Action  between  J.  U  LoYVom  and  J.  EL 
Jones.  From  an  order  refusing  to  dismiss  a 
writ  of  certiorari,  Loyrom  brings  error.    Af- 

R.  D.  Jackson,  for  plaintiff  in  error.  Os- 
car Reese  and  Brown  &  Roop,  for  defendant 
in  error. 

FISH,  J.  Judgment  affirmed.  All  tbe  Jus- 
tices concur. 


(119  Oa.  288) 


AIKIN  T.  PERRY. 


(Supreme  Court  of  Georgia.    Dec.  14^  1903.) 

LANDLORD— FAILURE  TO  REPAIR— LIABILITIES 
^NOTICE-DAMAOBS— BURDEN  OF  PROOF. 

1.  A  person  upon  whom  a  wrong  has  been  com- 
mitted is  under  a  duty  to  use  ordinary  care  and 
diligence  to  lighten  the  consequential  damages 
resulting  therefrom.  Civ.  Code  1885,  S  3802; 
Georgia  Railroad  Co.  y.  Eskew,  12  S.  E.  1061, 
86  Ga.  641  (5,  6),  22  Am.  St.  Rep.  490;  Nicholas 
y.  Tanner,  43  S.  E.  488,  117  Ga.  223. 

2.  In  this  state  a  landlord  is  bound  to  keep 
the  rented  premises  in  repair,  in  the  absence  of 
an  agreement  to  tbe  contrary;  but  the  tenant 
cannot  recover  for  any  damages  resulting  from 
a  failure  to  repair  which  he  could  by  the  exer- 
cise of  ordinary  care  have  avoided. 

3.  In  the  absence  of  an  agreement  so  to  do, 
the  landlord  is  not  bound  to  repair  patent  de- 
fects in  a  building  of  the  existence  of  which 
the  tenant  knew  at  the  time  the  rent  contract 
was  entered  into.  Driver  v.  Maxwell,  50  Ga. 
11  (2);   White  v.  Montgomery,  68  Ga.  204  (1). 

4.  In  the  trial  of  an  action  against  a  landlord 
for  damages  alleged  to  have  resulted  from  his 
failure  to  repair,  when  the  landlord  admits  that 
he  had  notice  of  the  defects,  it  is  not  prejudicial 
to  the  tenant  to  reject  evidence  tending  to  show 
that  the  landlord  had  such  notice. 

5.  The  law  making  it  the  duty  of  a  landlord 
to  keep  rented  premises  in  repair,  evidence  that 
he  did  or  did  not  enter  into  a  contract  with  a 
third  person  to  make  repairs  can  throw  no  light 
on  the  question  of  liability. 

6.  In  the  trial  of  an  action  for  damages  for  a 
failure  to  repair  against  a  landlord  by  a  tenant 
who  had  been  in  nossession  of  the  premises  un- 
der a  former  lanalord,  the  burden  is  upon  the 
tenant  to  show  that  he  sustained  damage  after 
the  contract  with  the  second  landlord  was  en- 
tered into,  and  the  amount  of  such  damage. 

7.  The  evidence  authorized  the  verdict,  and 
there  was  no  abuse  of  discretion  in  refusing  a 
new  trial. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Carroll  County; 
8.  W.  Harris,  Judge. 

Action  by  W.  L.  Perry  against  J.  N.  Aikin. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

S.  B.  Grow,  Oscar  Reese,  and  R.  D.  Jack- 
son, for  plaintiff  in  error.  Brown  &  Roop, 
for  defendant  in  error. 

COBB,  J.  A  landlord  sued  out  a  distress 
warrant  against  a  tenant  The  tenant  sought 
to  set  off  a  sum  claimed  to  be  due  him  as 
damages  on  account  of  the  landlord's  failure 
to  repair  the  rented  premises.     There  was 
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evidence  warranting  a  finding  that  the  ten- 
ant knew  of  the  defective  condition  of  the 
premises  at  the  time  they  were  rented,  and 
said  nothing  about  the  defects;  and  there 
was  also  evidence  authorizing  a  finding  that 
he  did  not  exercise  ordinary  care  to  save  him- 
self from  damage  on  account  of  the  defects. 
All  of  the  assignments  of  error  which  were 
insisted  on  are  covered  by  the  headnotes. 
The  court  did  not  err  in  refusing  a  new  trial. 
Judgment  affirmed.  AU  the  Justices  con- 
cur. 

(119  Oa.  266) 
HOLDER  V.  SCARBOROUGH. 
(Supreme  Court  of  Georgia.    Dec.  12,  1908.) 

BJECTMKNT— NONSUIT  —  BVIDBNCB  —  TITLE  OF 

QRANTOR— DESTRUCTION  OF  DEED 

—REVESTING  TITLE. 

1.  Where  the  plaintiff's  lessor  introduces  a 
deed  to  himself,  and  supports  it  with  testimony 
which  the  jury  might  construe  as  evidence  of 
adverse  possession  for  seven  years,  It  is  not  er- 
ror to  refuse  a  nonsuit. 

(a)  And  when  the  evidence  subsequently  intro- 
duced by  the  defendant  shows  that  both  parties 
claim  under  a  common  grantor,  the  refusal  of 
the  nonsuit  will  not  be  overruled.  Civ.  Code 
1895,  §  5004 ;  Hanson  v.  Crawley,  51  Ga.  529 ; 
Werner  v.  Footman,  54  Ga.  128. 

2.  J.  M.  Scarborough  purchased  land,  giving 
his  promissory  note  for  the  purchase  money, 
and  taking  from  the  vendor  a  bond  for  titles. 
Scarborough  subsequently  sent  to  the  vendor 
tlie  purchase  money,  and  requested  that  a  deed 
to  the  land  be  made  to  him.  About  10  days 
after  the  money  was  paid  by  J.  M.  Scarboroush 
and  the  deed  made  to  him,  the  latter  sent  the 
deed  back  to  the  vendor,  requesting  that  the 
deed  be  destroyed,  and  that  a  deed  conveying 
the  same  land  to  his  brother,  J.  H.  Scarbor- 
ough, be  made.  J.  H.  Scarborough  had  notice 
of  the  former  deed.  Held,  that  the  destruc- 
tion of  the  former  deed  did  not  revest  the  title 
in  the  vendor,  and  he  had  no  title  that  he  could 
convey  to  J.  H.  Scarborough.  Held,  further, 
that  the  direction  of  a  verdict  in  favor  of  the 
lessor,  J.  H.  Scarborough,  was  error. 

3.  The  other  assignments  of  error  in  the  bill 
of  exceptions  are  not  considered,  because  the 
grounds  of  such  exceptions  jfxay  not  recur  on 
the  next  trial. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Laurens  Coun- 
ty; H.  G.  Lewis,  Judge. 

Action  by  J.  H.  Scarborough  against  B.  J. 
Holder.  Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

P.  L.  Wade  and  Hardeman,  Davis,  Turner 
&  Jones,  for  plaintiff  in  error.  John  M. 
Stubbs  and  Akerman  &  Akerman,  for  de- 
fendant in  error. 

TURNER,  J.  Judgment  reversed.  All  the 
Justices  concur. 


(lis  Ga.  256) 

BATSON  et  al.  t.  BBNFORD. 

(Supreme  Court  of  Georgia.    Dec.  12,  1903.) 

HOMESTEAI>-APPLICATION   BT   MARRIED   WO- 
MAN—VALIDITY— EVIDENCE— EJECT- 
MENT—TITLE. 

1.  Where   a   married   woman   applied   for  a 
homestead  out  of  her  husband's  property,  under 
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Civ.  Code,  §  2866.  and  the  application  or  sched- 
ule does  not  afflrmatiyely  show  that  the  hus- 
band has  refused  to  make  the  application,  the 
homestead  so  recorded  is  void  (Hirsch  v.  Stin- 
son,  37  S.  El  365,  112  Ga.  348,  and  citations), 
and  it  is  therefore  inadmissible  in  evidence  as  a 
muniment  of  title. 

2.  An  order  of  a  judge  of  the  superior  court 
authorizing  the  sale  of  such  property  as  a  home- 
stead is  likewise  inadmissible  for  the  same 
reason. 

3.  Where  such  land  is  sold,  and  other  land 
bought  in  an  adjoining  county,  and  the  deed  tak- 
en in  the  name  of  the  wife,  who  subsequently 
borrows  money  and  gives  a  mortgage  on  the 
land  so  purchased,  and  such  land  is  sold  under 
foreclosure  proceedings,  and  bought  by  a  pur- 
chaser without  notice  of  the  alleged  homestead 
or  the  rights  of  the  husband,  the  purchaser  re- 
maining m  possession  for  11  years,  the  children 
of  the  husband  and  wife  cannot  recover  this 
land  either  as  beneficiaries  of  the  homestead  or 
as  heirs  at  law  of  their  father. 

(Syllabus  by  the  Court.) 

EiTror  from  Superior  Court,  Baldwin  Coun- 
ty; H.  O.  Lewis,  Judge. 

Action  by  Mary  Batson  and  others  against 
J.  R.  Benford.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

Hines  &  Vinson,  for  plaintiffs  in  error.  Al- 
len &  Pottle,  for  defendant  in  error. 

SIMMONS,  C.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


019  Qa.  288) 
BANK   OP   WRIGHTSVILLB  t.   MER- 
chants' &  farmers'  bank  of 
milledgevillb. 

(Supreme  Court  of  Georgia.    Dec.  14,  1903.) 

PATMBNT-PLEADINQ— ACTION  AGAINST  GUAR- 
ANTOR—WEIGHT OF  EVIDENCE- 
INSTRUCTIONS. 

1.  In  a  suit  against  a  guarantor,  no  formal 
plea  of  payment  18  necessary  to  warrant  the  ad- 
mission of  testimony  tending  to  establish  that 
the   liability   does  not  exist   inasmuch   as  the 

Principal  debtor  has  paid  the  debt  guarantied, 
'his  18  particularly  true  where  the  petition  al- 
leges that  the  principal  has  not  paid  the  debt 
and  the  answer  denies  this  allegation. 

2.  Where  the  plaintiff  contends  that  the  guar- 
antor has  not  paid  a  draft  covered  by  the  terms 
of  the  guaranty,  and  the  defendant  insists  that 
such  draft  was  withdrawn,  and  the  amount 
thereof  included  in  another  draft  for  a  larger 
sum,  which  was  paid  by  a  particular  check, 
which  was  itself  paid,  the  case  does  not  involve 
the  doctrine  of  the  application  of  payments  un- 
der Civ.  Code,  S  3722,  and  there  was  no  error 
hurtful  to  the  plaintiff  in  the  charge  on  this 
subject. 

3.  Even  if  the  charge  as  to  the  elements  to 
be  considered  by  the  jury  in  determining  the 
weight  to  be  given  evidence  was  incorrect,  it 
nowhere  appears  that  it  was  harmful  to  the 

Elaintiff,  for  under  the  record  it  may  have  been 
elpful    to    him    and  harmful  to  the  opposite 
party. 

4.  There  were  no  errors  of  law,  and  the  ver- 
dict was  sustained  by  the  evidence. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Baldwin  Conn- 
ty;  H.  G.  Liewis,  Judge. 

Action  by  the  Bank  of  Wrlghtsville  against 
the  Merchants'  &  Farmers*  Bank  of  Milledge- 


1 1.  See  Guaranty,  voL  26,  Cent.  Dig.  8  lOL 


vllle.    Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

The  Bank  of  Wrigbtsvllle  sued  the  Mer- 
chants' &  Farmers'  Bank  of  Milledgeville  on 
a  contract  growing  out  of  what  the  plaintiff' 
designated  as  a  guaranty  or  letter  of  credit, 
by  which  it  contended  that  the  defendant  had 
guarantied  the  payment  of  drafts  for  the  pur- 
chase of  cotton,  drawn  by  Beck,  a  cotton 
buyer,  on  his  principal.  Smith,  if  accompil- 
nied  by  bills  of  lading,  and  sent  to  the  Mer- 
chants' &  Farmers'  Bank  for  collection.  The 
plaintiff  insisted  that  drafts  were  so  drawn, 
presented,  and  collected,  and  the  proceeds 
properly  remitted  for  several  months  by  the 
defendant;  that  on  January  8,  1901,  Beck 
drew  seven  drafts,  aggregating  $11,475— one 
being  for  $1,446.48— with  bUls  of  lading  at- 
tached to  each;  that  plaintiff  advanced  the 
money  thereon,  and  forwarded  them  to  the 
Citizens'  Bank  of  Savannah,  which  apparent- 
ly gave  credit  therefor.  The  drafts  were 
sent  by  it  to  the  Merchants'  &  Farmers'  Bank, 
and  by  it  presented  to  Smith  for  payment, 
but,  he  being  sick,  payment  was  not  made, 
and  they  were  protested  on  January  12th, 
and  returned.  On  January  17th  the  Citizens' 
Bank  sent  the  drafts  to  the  Bank  of  Wrlghts- 
ville, but  before  doing  so  detached  the  bills 
of  lading,  awaiting  instructions  from  the 
bank  of  Wrlghtsville.  The  bills  of  lading 
were  still  held  by  the  Citizens'  Bank  for  the 
total  amount  of  the  former  drafts,  "except 
thirty-one  bales."  The  brief  of  evidence  is  in- 
definite, but  it  seems  that  new  drafts  were 
drawn  on  the  NaGonal  Bank,  to  which  were 
attached  the  bills  of  lading.  Whether  this  in- 
cluded the  one  for  31  bales  does  not  appear. 
There  was  also  evidence  of  correspondence 
in  August,  1901,  in  which  Smith  acknowledg- 
ed Cook's  statement  of  account,  and  accepted 
it  as  a  settlement  of  the  old  matter,  although 
he  did  not  think  himself  liable  in  agreeing 
to  pay  $25  cash  each  week,  and  would  give 
his  note  for  $900,  due  November  1st  Cook 
testified  that  "bills  of  lading  for  about  250 
bales  of  cotton  were  attached  to  the  seven 
drafts  aggregating  $11,745.  These  drafts 
were  not  paid.  Afterwards  Smith  sent  us 
about  $10,000  on  these  drafts.  He  owes  a 
balance  of  something  over  $1,500.  I  do  not 
know  the  exact  amount."  Smith  testified  for 
the  defendant:  "The  drafts  were  presented 
to  me  the  12th  of  January.  We  cannot  han- 
dle fractional  lots.  I  did  not  know  those 
drafts  had  been  protested  until  I  got  my  mail 
on  the  morning  of  the  14th,  when  I  sent  my 
personal  check  to  the  Bank  of  Wrlghtsville 
to  take  up  these  bills  of  lading.  The  check 
was  on  Savannah.  These  are  invoices  from 
Beck,  giving  me  the  gradings  and  weights  of 
cotton.  Attached  to  each  is  a  check  on  the 
National  Bank  of  Savannah,  to  cover  these 
identical  drafts,  dollar  for  dollar.  One  of 
these  invoices  seems  to  be  marked  thirty-one 
bales.  I  sent  that  back  to  Beck,  requesting 
him  to  add  nineteen  bales.    He  did  so,  and» 
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after  having  added  the  .nineteen  bales,  the 
inyolce  amounted  to  $2,306,  instead  of  $1,- 
446.48,  as  originally  drawn,  representing  thir- 
ty-one bales.  I  did  not  pay  that  draft  with 
any  draft  on  Savannah.  My  personal  checks 
amounted  to  over  $10,000,  which  left  a  bal- 
ance due  of  $1,446.48,  and  when  I  got  my 
buyer  to  fill  out  his  number  of  bales  that 
raised  this  balance  of  $1,446.48  to  $2,306,  and 
that  was  paid  on  January  18th,  by  me,  to  the 
Merchants'  Bank  in  MUledgeviUe.  At  the 
time  I  drew  those  drafts  there  was  no  indebt- 
edness against  me  in  the  Wrightsvllle  Bank« 
On  the  18th  of  January,  when  I  paid  the 
Bank  of  WrightsvlUe  the  draft  of  $2^06,  I 
did  not  think  I  owed  them  a  cent  I  gave  no 
directions  as  to  how  that  $2,306  should  be 
applied,  because  when  you  buy  a  bill  of  lad- 
ing you  buy  the  draft."  The  plaintiff,  in  re- 
buttal, offered  evidence  through  Cook:  "This 
draft  covers  fifty  bales  of  cotton,  and  was 
drawn  by  Smith's  agent.  Beck,  and  was  ap- 
plied to  his  general  account  After  we  had 
given  him  credit  for  this  amount,  he  still 
owed  us  fifteen  hundred  and  odd  dollars.  At 
that  time  he  owed  $2,306,'  and  fifteen  hundred 
and  odd  dollars  besides."  Smith,  recalled, 
testified:  "On  the  18th  of  January,  when  I 
paid  this  last  draft,  I  did  not  owe  the  Bank 
of  Wrightsvllle  a  cent  so  far  as  I  know. 
These  letters  of  mine  with  reference  to  the 
thousand  dollar  compromise  relate  to  a  sub- 
sequent account  in  which  Mr.  Beck  and  I 
were  mixed  up.  That  happened  In  March 
and  April.  It  had  nothing  whatever  to  do 
with  these  seven  drafts  sued  upon."  One  of 
the  drafts  drawn  by  Beck  on  Smith  was  for 
$1,446.48,  to  which  was  attached  a  bill  of 
lading  for  31  bales  of  cotton.  As  it  is  cus- 
tomary in  the  cotton  export  business  only  to 
attach  bills  of  lading  for  50  bales,  or  multi- 
ples of  50,  the  defendant  contended  that  on 
the  return  of  the  drafts  which  had  not  been 
paid  on  account  of  Smith's  Illness  Beck  was 
requested  to  buy  19  extra  bales,  attach  a  new 
bill  of  lading  for  50  bales,  and  draw  there- 
for; that  he  did  this;  that  Smith  paid  the 
draft— $2,306.16— which  included  and  was  in- 
tended as  a  substitute  for  the  original  draft 
of  $1,446;  and  that  the  Wrightsvllle  Bank 
knew  that  Smith  intended  this  to  be  a  pay- 
ment of  whatever  liability  originally  existed 
on  the  $1,446  draft  The  plaintiff  insisted 
that  the  payments  received  were  on  account 
of  an  additional  indebtedness  due  to  it  by 
Smith,  and  that  the  money  received  from 
Smith  had  been  appropriated  to  the  payment 
of  such  additional  indebtedness.  When  the 
evidence  of  payment  was  offered,  the  plain- 
tiff objected  on  the  ground  that  it  was  fnad- 
missible  under  the  pleadings,  there  being  no 
plea  of  payment  filed.  The  objection  was 
overruled,  and  a  motion  for  a  new  trial  was 
made  up<m  that  and  other  grounds. 

Daley  &  Bussey  and  J.  L.  Kent,  for  plain- 
tiff in  etror.  Allen  ft  Pottle^  for  defendant  in 
error. 


LAMAR,  J.  If  the  defendant  had  offered 
evidence  to  show  that  it  had  paid  the  amount 
due  by  it  under  the  guaranty,  it  would  have 
been  inadmissible,  there  being  no  plea  of  pay- 
ment filed.  But  such  was  not  the  case.  The 
evidence  was  offered  to  contradict  a  material 
contention  of  the  plaintiff  that  "said  Smith 
has  failed  and  refused,  and  continues  to  fail 
and  refuse,  payment  of  said  balance  due." 
It  was  not  evidence  in  support  of  a  plea  of 
confession  of  original  liability  and  avoidance 
because  of  subsequent  payment,  but  went  to 
establish  the  defendant's  contention  that  it 
was  not  liable  as  guarantor  because  of  the 
fact  that  the  principal.  Smith,  had  settled  the 
debt  The  answer  distinctly  raises  the  issue, 
and  the  evidence  in  support  thereof  was  rele- 
vant and  admissible. 

The  charge  of  the  court  in  reference  to  the 
duty  of  the  plaintiff  to  apply  the  $2,306  was . 
not  such  as  to  require  a  new  trial.  This  was 
not  a  case  in  which  the  ordinary  doctrine  of 
the  application  of  payments  controlled.  The 
defendant  insisted  that  the  $2,306  draft  with 
the  bill  of  lading  for  50  bales  of  cotton,  was 
intended  and  understood  by  all  the  parties  to 
inohiile  the  amount  formerly  due  on  the  $1,- 
446  draft  with  the  bill  of  lading  for  31  bales 
of  cotton.  And  hence,  though  probably  in- 
accurate, it  was  not  reversible  error  to  charge 
that:  "If  you  believe  that  the  draft  of  $2,- 
306  covered  the  amount  of  a  draft  for  $1,446, 
and  the  Bank  of  Wrightsvllle  knew  that  this 
draft  covered  this  amount,  or  was  intended 
by  Smith  to  cover  this  amount  or  ought  to 
have  known  it  by  the  exercise  of  ordinary 
diligence,  and  if  Smith  finally  paid  that 
draft,  then  I  charge  you  that  the  Bank  of 
Wrightsvllle  could  not  have  applied  the  pay- 
ment of  $2,306  to  any  general  account  Smith 
might  have  been  due  to  the  Bank  of  Wrights- 
vllle, and  the  Merchants'  Bank  would  not  be 
bound  by  any  such  application  of  payment,  if 
such  was  made."  The  charge  must  be  con- 
strued in  the  light  of  the  whole  case,  and  in 
view  of  the  fact  that  this  is  a  suit  not 
against  Smith,  but  against  the  guarantor. 
The  $2,306  was  the  proceeds  of  a  draft  for 
that  sum,  and  had  to  be  applied  to  the  debt 
represented  by  the  draft  If  the  $1,446  was 
included  therein,  then  by  operation  of  law 
it  also  was  satisfied  and  discharged,  so  far  as 
the  guarantor  was  concerned,  regardless  of 
any  actual  or  attempted  application  of  the 
proceeds  to  any  balance  on  open  account  or 
otherwise.  Beck's  certificate  of  the  amount 
of  Smith's  indebtedness  to  the  Bank  of 
Wrightsvllle  was  secondary'  evidence,  not 
binding  on  the  Merchants'  Bank.  Beck  was 
not  the  agent  of  the  defendant,  which  had  the 
right  to  cross-examine  him. 

It  is  not  made  to  appear  by  the  record  how 
the  plaintiff  was  injured  by  the  charge  of 
the  coturt  instructing  the  Jury  that  they 
might  consider  the  intelligence  of  the  v^it- 
nesses  in  weighing  the  testimony.  For  aught 
that  appears,  it  may  have  been  helpful  to  the 
plaintiff  and  hurtful  to  the  defendant    At 
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any  rate»  the  plaintiff  fails  to  show  that  the 
charge,  if  erroneous,  was  harmful. 

The  evidence  for  the  plaintiff  was  indefl* 
nite,  even  as  to  the  amount  it  claimed  to  be 
due,  dealing  in  round  numbers,  and  saying 
that  the  balance  was  about  fifteen  hundred 
and  odd  dollars.  The  guarantor  was  not  lia- 
ble for  any  indebtedness  on  account,  but  only 
/or  drafts  with  bills  of  lading  attached.  But 
passing  that  point,  and  irrespective  of  the  de- 
fendant's contention  that  the  verdict  was  de- 
manded by  the  evidence  because  of  plaintiff's 
failure  to  prove  that  it  had  sued  Smith  to 
Insolvency,  we  find  no  error  in  the  rulings  or 
charge  of  the  court. 

The  evidence  for  the  defendant  was  amply 
sufficient  to  warrant  the  verdict,  and  the 
Judgment  is  affirmed.  All  the  Justices  con- 
cur. 

ai9  Ga.  284) 

HADAWAT  et  al.  v.  SMBDLBY. 

(Supreme  Court  of  Georgia..    Dec.  14,  1903.) 

OIPT  OP  LAND-POSSESSION  BY  DONBB— CON- 
VEYANCB  BY  DONOR  —  SPECIFIC  PERFORM- 
ANCE—BONA  FIDE  PURCHASERS. 

1.  Where  a  father  in  possession  of  land  under 
a  bond  for  titles,  a  part  of  the  purchase  mon- 
ey being  paid,  makes  a  parol  gift  of  the  land 
to  a  son,  and  the  latter  goes  into  possession, 
and,  on  the  faith  of  the  gift,  makes  valuable 
improvements  od  the  laod,  and  subsequently  the 
father  acquires  the  legal  title  by  a  conveyance 
from  the  maker  of  the  bond  for  titles,  the  title 
thus  acquired  by  the  father  passes,  by  the  stat- 
ute of  uses,  into  the  son,  ana  inures  to  his  ben- 
efit, in  preference  to  one  to  whom  the  father 
conveyed  after  he  had  acquired  the  legal  title. 

2.  Under  such  a  state  of  facts,  when  the  son 
has  been  ousted  from  the  possession  be  is  en- 
titled to  maintain  an  equitable  petition  for  spe- 
cific performance  by  the  father,  and  to  have  the 
deeds  made  by  the  father  canceled,  after  prov- 
ing that  the  purchasers  bought  with  notice  of 
the  son's  equity,  as  evidenced  by  his  possession. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Troup  County; 
8.  W.  Harris,  Judge. 

Action  by  W.  T.  Smedley  against  W.  M. 
Hadaway  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

Payne  &  Tye,  Longley  &  Longley,  and 
J.  A.  Noyes,  for  plaintiffs  in  error.  T.  A. 
Atkinson  and  D.  J.  Gaffney,  for  defendant  in 
error. 

SIMMONS,  0.  J.  The  record  discloses  that 
in  February,  1883,  J,  M.  Smedley  purchased  a 
certain  tract  of  land  from  Houston  for  $2,- 
050.  He  was  unable  to  pay  the  whole  of 
the  purchase  money,  and  made  an  arrange- 
ment with  Ferrell  whereby  the  latter  was  to 
advance  about  $770,  the  balance,  and  the 
deed  from  Houston  was  to  be  made  to  Fer- 
rell. Ferrell,  under  the  same  arrangement, 
made  Smedley  a  bond  for  titles.  Immedi- 
ately after  this  arrangement  was  made,  J. 
M.  Smedley  made  a  parol  gift  of  a  part  of 
the  land  to  his  son  W.  T.  Smedley.  The  son, 
acting  on  the  faith  of  this  gift,  went  into 
possession  in  the  same  year,  and  made  val* 


nable  improvements  on  the  land;  erecting 
tenant  houses,  bams,  and  stables.  Through 
the  years  1884,  1885,  and  1886  the  son  re- 
sided upon  the  land,  exercising  acts  of  con- 
trol and  ownership.  On  February  24,  1886, 
the  father  having  paid  Ferrell  the  balance  of 
the  purchase  money  on  the  land,  Ferrell  made 
him  a  deed  in  accordance  with  the  bond  for 
titles.  Owing  large  sums  of  money  to  other 
persons,  the  father  applied  to  Ferrell  and 
Longley  for  a  loan  and  agreed  to  make  them 
a  deed  to  all  of  his  lands,  consisting  of  more 
than  1,200  acres,  as  security.  Ferrell  and 
Longley  went  upon  the  land,  examined  it, 
and  concluded  to  make  the  loan.  They  did 
so,  and  on  February  25,  1886,  the  day  after 
Smedley  had  received  the  title  from  Ferrell, 
Smedley  secured  the  loan  of  about  $7,000  by 
making  Ferrell  and  Longley  a  deed  to  all  of 
his  lands,  including  that  which  he  had  given 
to  his  son.  Later  in  the  same  year  Longley 
sold  his  interest  in  the  land  to  Ferrell,  and 
conveyed  this  interest  by  deed.  Smedley,  be- 
ing unable  to  pay  Ferrell,  commenced  nego- 
tiations with  the  Equitable  Mortgage  Com- 
pany for  a  loan  which  would  enable  him  to 
pay  Ferrell.  In  his  application  to  the  mort- 
gage company  he  stated  under  oath  that  the 
li^nd  which  he  proposed  to  convey  to  it  had 
been  in  his  possession  and  the  possession  of 
those  under  whom  he  claimed  for  more  than 
35  years,  and  that  his  title  had  never  been  in 
dispute.  Freeman  represented  the  mortgage 
company  in  investigating  the  titles  and  the 
value  of  the-  land.  After  about  two  months, 
during  which  he  went  upon  the  land  and  ex- 
amined it.  Freeman  recommended  that  the 
loan  be  made,  and  in  February,  1889,  the  ne- 
gotiations were  concluded;  the  company  ad- 
vancing the  money  to  Smedley,  and  taking  a 
security  deed  from  him,  dated  February  14, 
1889.  Ferrell  reconveyed  to  Smedley  by  a 
deed  dated  February  18th  of  the  same  year. 
The  evidence  tends  to  show  that,  while  these 
deeds  were  of  different  dates,  they  were  de- 
livered simultaneously  and  as  part  of  one 
transaction.  In  August,  1896,  the  Equitable 
Mortgage  Company  conveyed  the  land  to  the 
Equitable  Securities  Company,  and  the  lat- 
ter, on  November  1,  1899,  conveyed  to  Hada- 
way the  premises  now  in  dispute;  being  a 
part  of  the  plantation  conveyed  by  Smedley 
to  the  mortgage  company.  From  1883,  short- 
ly after  the  parol  gift  from  the  father  to  the 
son,  the  latter  remained  in  actual,  open,  and 
notorious  possession  of  the  land  until  the 
purchase  by  Hadaway;  and  Hadaway  pur* 
chased  with  full  knowledge  of  the  possession 
of  the  son.  Hadaway  and  the  son  having 
conflicting  claims,  the  son  gave  up  the  prem- 
ises to  Hadaway,  and  brought  his  equitable 
petition  against  his  father  for  specific  per- 
formance of  the  parol  contract,  and  for  de- 
cree that  the  father  is  to  make  him  a  dfeed 
in  accordance  with  the  gift,  and  also  against 
the  Equitable  Securities  Company  and  Hada* 
way  to  cancel  the  deeds  held  by  them  aa 
clouds  upon  his  title.    In  his  petition  he  stat* 
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•d.  In  robttance,  the  facts  recited  above. 
The  defendants  denied  generally  the  allega- 
tions in  the  petition,  and  claimed  that  the 
Equitable  Securities  Ck)mpan7  and  Hadaway 
were  Innocent  purchasers  for  value,  without 
notice  of  the  gift  from  the  father  to  the  son, 
and  that  the  father  had  no  right  to  make  the 
gift  while  he  held  under  bond  for  tities,  with- 
out the  legal  titie.  On  the  trial  of  the  case 
the  Jury  returned  a  verdict  for  the  plaintiff— 
that  the  father  should  make  title  to  the  land, 
and  the  deeds  to  the  other  defendants  be  can- 
celed. Decree  was  entered  in  accordance 
with  the  verdict.  The  defendants  moved  for 
a  new  trial.  Their  motion  was  overruled, 
and  they  excepted. 

1.  Several  of  the  grounds  of  the  motion  for 
new  trial  make  complaint  of  charges  of  the 
court  and  refusals  to  charge.  The  principles 
of  the  charges  of  which  complaint  is  made 
are  contained  in  the  headnotes.  The  Judge 
charged  these  principles,  and  refused  to 
charge  to  the  contrary.  He  charged,  in  sub- 
stance, that  the  father,  holding  the  land  un- 
der bond  for  titles,  with  only  a  part  of  the 
purchase  money  paid,  might  make  a  parol 
gift  to  the  son,  and  that,  if  the  father  sub- 
aequentiy  acquired  the  legal  titie,  it  would 
Inure  to  the  benefit  of  the  son.  He  also  char- 
ged that,  if  the  son  was  in  possession  of  the 
land  at  the  time  the  father  conveyed  It  to 
other  persons,  this  possession,  if  open  and 
notorious  and  In  his  own  right,  was  notice 
to  the  world  of  any  claim  or  right  the  son 
had  in  the  land.  We  think  the  first  propo- 
sition Is  well  established  by  the  decisions  of 
this  and  other  courts.  When  a  person  is  in 
possession  of  land,  having  an  equity  therein, 
but  not  the  title,  and  he  sells  to  another,  if 
he  subsequently  acquires  the  title  it  imme- 
diately passes,  by  the  statute  of  uses,  into 
the  vendee.  It  does  not  stop  in  the  vendor, 
but  passes  through  him  into  his  vendee,  and 
this  is  true  although  the  seller  may  after- 
ward sell  and  convey  to  another  and  different 
person.  This  other  person  would  get  no  title, 
because  his  vendor  had  none  to  convey;  the 
statute  of  uses  having  taken  it  from  him  as 
soon  as  he  acquired  it,  and  put  it  in  the  per- 
son to  whom  he  had  first  sold.  The  same 
doctrine,  in  our  opinion,  applies  when  a  fa- 
ther holding  land  under  a  bond  for  tities, 
with  part  of  the  purchase  money  paid,  trans- 
fers It  to  his  sen  by  parol  gift,  and  the  son, 
on  the  faith  of  the  gift,  enters  upon  the  land 
and  makes  valuable  improvements.  The  fa- 
ther, holding  under  bond  for  titles,  with  part 
of  the  purchase  money  paid,  has  an  equitable 
Interest  in  the  land.  As  between  the  father 
and  son,  the  gift  is  complete  as  soon  as  the 
son  enters  and  improves,  and  the  father  has 
then  no  right  to  revoke  the  gift  or  to  sell 
the  land  to  another.  In  the  case  of  Hender- 
son V.  Hackney,  23  Ga.  383,  68  Am.  Dec.  529, 
It  appeared  that  one  Nicks  drew  a  lot  of  land. 
Before  the  grant  issued  to  him,  and  before 
he  paid  the  grant  fee,  he  sold  and  transferred 
bis  equity  to  one  Henderson.  Nicks  after- 
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wards  paid  the  grant  fee,  and  the  grant  is- 
sued to  him.  He  thereupon  sold  the  land  to 
Holcombe,  under  whom  Hackney  claimed. 
This  court  held,  as  stated  in  the  second  head« 
note,  that  "after  the  draw,  and  before  the 
grant,  the  equitable  title  is  in  the  drawer, 
and  the  legal  title  is  in  the  state  for  the  use 
of  the  drawer  on  his  payment  of  the  grant 
fee.  This  equitable  titie  is  transferable. 
When  transferred,  the  legal  titie  in  the  state 
becomes  a  legal  title  for  the  use  of  the  trans- 
feree on  the  payment  of  the  grant  fee. 
Gonsequentiy,  on  the  issuing  of  the  grant  to 
the  drawer,  the  legal  title  passes  through 
him,  without  stop  Into  the  transferee,  by  vir- 
tue of  the  statute  of  uses."  This  case  was 
cited  and  approved  in  Walker  v.  Wells,  25 
Ga.  143,  71  Am.  Dec.  164.  See,  also,  the  rea- 
soning in  Dudley's  Lessee  v.  Bradshaw,  29 
Ga.  17;  Thursby  v.  Myers,  57  Ga.  156  (5). 
In  the  case  of  Parker  v.  Jones,  57  Ga.  205, 
Jackson,  J.,  in  discussing  this  same  qhestion, 
said:  "If  a  vendor  convey  land  to  a  piu> 
chaser  before  he  acquire  title  himself,  and  he 
subsequently  acquire  the  title,  does  such  ti- 
tle inure  to  the  benefit  of  the  vendee,  as 
against  subsequent  purchasers  or  mortga- 
gees? We  think  it  does,  and  such  subsequent 
mortgagee  and  those  holding  under  him  by 
subsequent  conveyances  hold  subordinate  to 
the  title  which  vested  in  the  first  vendee  the 
moment  the  vendor  himself  got  it."  See,  al- 
so, Pridgen  v.  Green,  80  Ga.  738,  7  S.  B.  97. 
Under  these  decisions,  we  hold  that  Smed- 
ley.  the  father,  having  paid  the  larger  part 
of  the  purchase  money,  and  being  In  posses- 
sion of  the  land  under  bond  for  titles,  had  an 
equity  in  the  land;  that  this  equity  was 
transferable;  and  that,  the  father  having 
given  a  part  of  the  land  to  his  son,  and  the 
latter  having,  on  faith  of  the  gift,  taken  pos- 
session of  the  land  and  made  thereon  valu- 
able improvements,  when  the  father  acquired 
the  legal  title  it  inured  to  the  son,  and  was 
good  as  against  the  father,  and  against  those 
who  subsequently  purchased  from  the  father 
with  notice  of  the  son's  interest. 

2.  Complaint  is  also  made  in  the  motion 
for  new  trial  that  the  judge  erred  in  chargirfg 
that  '^possession  of  land  is  notice  of  what- 
ever right  or  title  the  occupant  has,  to  any- 
body. Well,  if  ♦  ♦  ♦  at  the  time  Messrs. 
Ferrell  and  Longley  took  a  deed  from  Smed- 
ley  to  this  property,  this  plaintiff  was  in  pos- 
session of  it— actual  possession  of  it,  so  it 
could  be  seen  by  any  one  that  he  was  in  pos- 
session of  it,  controlling  it,  managing  it,  and 
in  possession  of  it— then  I  cliarge  you  that 
fact  is  equivalent  to  notice,  and  they  would 
have  got  no  titie  from  Smedley  that  would 
be  good  as  against  the  titie  of  the  plaintiff 
in  this  case."  This  charge  seems  to  have 
been  based  upon  the  Code  of  1895,  §  8931. 
If  it  had  been  a  new  principle  announced  for 
the  first  time  in  that  Code,  it  might  not  have 
applied  to  some  of  the  transactions  in  this 
case,  but  it  is  not  a  new  principle,  and  has 
always  been  the  law  in  this  state,  as  will  be 
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seen  by  reference  to  the  opinion  of  Bleckley, 
C.  J.,  in  Broome  v.  Davis,  87  Ga.  587,  13  S. 
B.  749,  from  which  this  section  of  the  Code 
was  taken.  That  case  has  been  uniformly 
followed  since  by  all  the  cases  which  discuss 
this  question.  The  principal  complaint  of  the 
court's  charge  was,  however,  that  it  did  not 
apply  to  the  facts  of  this  case;  that  there 
was  no  evidence  showing  that  the  purchas- 
ers from  the  father  had  actual  notice  of  the 
son*s  equity,  or  that  the  son  had  such  pos- 
session and  for  such  length  of  time  as  to 
put  them  upon  inquiry.  The  record  discloses 
that  the  son  took  possession  of  the  land 
shortly  after  the  parol  gift,  in  1883;  that  he 
erected  houses  and  barns  upon  the  place,  and 
resided  there  most  of  the  time.  He  culti- 
vated the  place  by  himself  and  tenants.  It 
is  true  that,  between  the  time  of  finishing 
the  cultivation  of  the  crops  until  the  time  to 
commence  gathering  them,  he,  being  a  single 
man,  lived  at  the  home  of  his  father,  which 
was  upon  another  and  separate  tract  of  land. 
For  the  most  of  the  year  he  resided  upon 
the  place,  and  exercised  acts  of  ownership 
and  control.  The  purchasers,  in  examining 
the  land  (and  the  record  shows  that  Ferrell 
and  Longley  examined  the  land  before  ad- 
vancing money  upon  it),  seeing  the  evidences 
of  the  son's  possession,  should  have  inquired 
of  the  son  or  of  his  tenants  whether  they 
claimed  the  land  under  the  father,  or  in  some 
other  right  Had  they  made  such  inquiry, 
particularly  of  the  son,  they  would  probably 
have  learned  of  the  son's  claims  to  the  prem- 
ises. Had  the  son  told  them  that  he  had 
no  interest  in  the  premises,  then,  of  course, 
he  would  have  been  estopped,  as  against 
them,  if  he  had  knowledge  or  notice  of  their 
purpose  in  making  the  Inquiry.  We  think  it 
is  the  duty  of  a  purchaser  of  land,  when  he 
examines  the  premises  and  finds  them  in 
possession  of  others  than  the  holder  of  the 
legal  title,  to  make  inquiry  as  to  the  right  or 
interest  of  the  occupants.  If  the  tract  he 
wishes  to  purchase  includes  a  portion  not 
contiguous  to  the  main  tract,  and  he  finds 
such  separated  portion  in  possession  of  oth- 
ers than  the  person  with  whom  he  is  dealing, 
he  should  Investigate  and  ascertain  upon 
what  right  or  claim  such  possession  is  based. 
The  evidence  in  this  case  discloses  that  the 
100  acres  of  land  now  in  dispute  did  not 
originally  belong  to  the  plantation  of  the  el- 
der Smedley,  and  it  is  separated  therefrom  by 
Intervening  lands  of  other  persons.  When 
Pen*ell  and  Longley  went  over  the  place  to 
see  whether  they  should  advance  money  up- 
on it,  and  they  found  this  100  acres,  separate 
from  the  home  of  the  father,  in  the  posses- 
sion of  the  son,  they  should  have  inquired 
into  the  interest  or  claim  of  the  son.  The 
same  rule  applies  to  the  purchase  of  the 
Equitable  Mortgage  Company.  Its  agent 
took  two  months  to  examine  the  property 
and  the  titles.  The  possession  of  the  son, 
with  his  tenants  and  houses  and  bams,  should 
At  least  have  put  the  agent  upon  Inquiry  as 


to  the  right  of  the  son  to  occupy  and  con- 
trol the  place. 

But  it  is  argued  that  Ferrell  conveyed  the 
land  to  the  father  on  February  24,  1886,  and 
the  father  made  a  conveyance.  Including  this 
same  land,  to  Ferrell  and  Longley,  on  Feb- 
ruary 25,  1886,  and  that  therefore  there  was 
but  one  day  Intervening,  which  was  not  suf- 
ficient to  put  Ferrell  and  Longley  upon  no- 
tice of  the  son's  rights;  that  the  purchasers 
should  have  had  reasonable  time  within 
which  to  make  their  Investigation.  If  one 
purchases  land  from  another,  or  takes  it  as 
security  for  a  loan,  when  he  knows  or  ought 
to  know  that  still  another  is  in  possession  of 
it,  the  doctrine  of  reasonable  time  does  not 
apply.  The  possession  is  enough  to  put  him 
upon  notice,  and  he  should  make  Inquiry  be- 
fore he  purchases  or  makes  the  loan.  He 
need  not  make  the  purchase  or  loan  until  he 
is  fully  satisfied  as  to  the  title.  If  he  acts 
within  one  day,  and  thus  takes  but  a  short 
time  for  pursuing  his  inquiries,  he  cannot 
afterward  avoid  the  effect  of  the  notice  by 
claiming  that  he  did  not  allow  himself  a  rea- 
sonable time  for  Investigation.  Carr  v.  Hil- 
ton, 1  Curt  390,  Fed.  Cas.  No.  2,437,  cited  In 
21  Am.  &  Eng.  Enc.  Law,  585,  related  to  an 
entirely  different  state  of  facts,  and  is  not 
applicable  to  a  case  like  the  present  The 
loan  by  the  Equitable  Mortgage  Company 
was  made  after  two  months  for  investigation, 
and  during  all  of  this  time  the  son  con- 
tinued In  possession  of  the  land.  The  doc- 
trines applied  to  the  loan  by  Ferrell  and 
Longley  apply  with  even  greater  force  to  the 
loan  by  the  mortgage  company.  Freeman, 
its  agent,  went  upon  the  land  to  examine  it, 
and  must  have  had  notice  as  to  the  son's 
possession  and  occupancy.  The  Equitable 
Securities  Company,  the  assignee  and  trans- 
feree of  the  Equitable  Mortgage  Company, 
had  all  the  notice  that  can  be  given  by  long- 
continued  possession  of  land,  for  it  bought 
the  property  after  the  son  had  been  In  pos- 
session some  13  years. 

It  may  be  well  to  observe  that  the  able 
and  learned  judge  who  tried  this  case  in  the 
court  below  charged  the  Jury  fully  as  to  the 
principle  announced  in  Achey  v.  Coleman,  92 
Ga.  745,  19  S.  E.  710,  that  where  land  is  con- 
veyed to  a  person  who  simultaneously  con- 
veys it  to  another  as  security  for  a  loan,  the 
two  conveyances  being  parts  of  one  transac- 
tion, the  title  passes  through  the  borrower 
without  being  affected,  as  against  the  lender, 
by  any  claims  which  would  have  attached, 
had  the  title  remained  in  the  borrower.  The 
jury  found  that  the  conveyance  of  Ferrell  to 
the  father  and  the  conveyances  of  the  latter 
to  Ferrell  and  Longley  were  separate  and  in- 
dependent transactions,  and,  there  being  evi- 
dence to  support  this  finding,  there  was  no 
error  In  refusing  a  new  trial. 

The  motion  for  new  trial  also  complained 
of  a  certain  charge  as  being  without  evidence 
upon  which  to  base  it  This  charge  was 
more  hurtful  to  the  plaintiff  than  to  the  de- 
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fendants.  It  was  not  of  such  character  as 
to  hare  affected  the  result,  especially  as  it 
was  cured  by  a  statement  made  further  on 
In  the  charge. 

There  was  also  a  complaint  that  the  judge 
failed  to  so  restrict  certain  evidence  that  it 
should  affect  J.  M.  Smedley  only,  ruling  it 
out  as  to  the  other  defendants;  but,  under 
the  note  of  the  court  to  the  motion,  it  is 
dear  that  the  evidence  was  so  restricted,  and 
there  was  no  error  in  the  action  of  the  Judge 
with  respect  to  this  evidence. 

Judgment  affirmed.  All  the  Justices  con- 
cur* 

019  Oa.  293) 

PBTTGHBTT  v.  SAMUEL  WBIOHSEL- 
BAUM  CO. 

(Supreme  Court  of  Georgia.    Dec.  14,  1903.) 
■XBCunoN-iiBrrsr— CLAIM  of  third  partt— 

VBRDICT^NBW  TRIAL. 

1.  Where  a  fi«  fa.  is  levied  upon  a  sawmill  and 
fixtures,  also  4,000  feet  of  boards  or  planks  of 
Siven  measnrementB,  and  also  126  sticks  of  pine 
timber  in  a  named  swamp,  and  at  the  trial  of  a 
claim  interposed  to  all  the  Judge  charges  the 
Jury  that  there  is  no  dispute  that  the  4,000  feet 
<if  lumber  of  described  measurements  is  sub- 
ject to  the  fi.  fa.,  and  the  juij  retmns  a  ver- 
dict finding  the  sawmill  and  fixtures  not  sub- 
ject, but  that  the  lumber  is  subject,  there  is  no 
finding  as  to  the  sticks  of  timber,  and  that  part 
of  the  issue  still  remains  to  be  tried. 

2.  When,  in  such  case,  the  claimant  makes  a 
motion  for  a  new  trial,  in  which  there  is  no 
complaint  of  the  verdict  for  ambiguity,  and  it 
does  not  appear  that  any  objection  was  made 
to  the  reception  of  the  verdict,  the  judgment 
refusing  a  new  trial  must  be  affirmed,  as  the 
issue  as  to  the  sticks  of  timber  was  not  passed 
upon  by  the  Jury,  and  the  only  other  disputed 
ime  was  determined  in  favor  of  the  plaintiff 
In  error. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Laurens  Coun- 
ty; H.  6.  Lewis,  Judge. 

Claim  case  between  T.  J.  Pritchett  and  the 
Samuel  Weichselbaum  Company.  Judgment 
for  defendant,  and  claimant  brings  error. 
Affirmed. 

J.  B.  Sanders  and  J.  A.  Thomas,  for  plain- 
tiff in  error.  W.  (X  Davis,  a  A.  Weddington, 
and  J.  K.  Hlnes,  for  defendant  In  error. 

SIMMONS,  C.  J.  Judgment  affirmed.  AH 
the  Justices  concur. 


cm  Oa.  261) 
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(Supreme  Court  of  Oeorgia.    Dec.  14,  1003.) 

mjURT  TO  EMPLOTA-INSTRUCTIONS— CON- 
TRIBUTORY NBOLIQENCB. 
1.  The  plaintiff  in  the  court  below  alleged  that 
her  injiunes  were  received  "without  any  fault 
on  her  part"  She  sought  to  recover  full  dam- 
ages, and  did  not  request  a  charge  upon  the 
law  of  contributory  negligence  and  apportion- 
ment of  damages.  It  was  accordingly  not  er- 
ror requiring  the  grant  of  a  new  trial  for  the 
court  to  charge  the  Jury  that,  if  they  believed 
that  the  plaintiff's  injuries  were  caused  by  the 
defendant's  negligence,  as  alleged,  she  would 
be  entitled  to  recover,  "provided  that  the  plain- 


tiff's negligence  did  not  contribute  to  the  in- 
jury." Pierce  v.  Atlanta  Cotton  Mills,  4  S.  E. 
381,  79  Ga.  782;  HUl  v.  Callahan,  8  S.  B.  730, 
82  Ga.  109;  Ingram  v.  Hilton  &  Dodge  Lum- 
ber Co.,  83  9.  a  961,  108  Ga.  197  (6).  Espe- 
cinlly  is  this  true  where  it  appears  that  else- 
where in  his  charge  the  judge  correctly  instruct- 
ed the  jury  as  to  the  degree  of  diligence  requir- 
ed of  one  situated  as  the  plaintiff  claimed  to 
have  been  at  the  time  she  was  injured. 

2.  The  other  charges  complained  of  were  cor- 
rect in  the  abstract,  and,  there  being  no  com- 
plaint in  the  motion  for  a  new  trial  that  any  of 
them  were  not  adjusted  to  the  facts  of  the  case, 
no  reason  is  pointed  out  why  the  giving  of  them 
affords  cause  for  granting  a  new  trial.  Central 
Ry.  Co.  V.  Goodson,  45  S.  B.  680,  118  Ga.  — ; 
Binion  v.  Ga.  So.  &  Fla.  Ry.  Co.,  45  S.  E.  276, 
118  Ga.  282. 

8.  The  evidence  warranted  a  finding  for  the 
defendant,  and  it  was  not  error  to  overrule  the 
plaintiffs  motion  for  a  new  trial,  based  on  the 
general  grounds  that  the  verdict  was  contrary 
to  law  and  the  evidence. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Polk  County;  P. 
A.  Irwin,  Judge. 

Action  by  S.  D.  Glaze,  by  a  next  friend, 
against  Josephine  Mills.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Griffith  &  Weatherly,  Beall  &  Edwards, 
and  Sanders  &  Davis,  for  plaintiff  in  error. 
Bunn  &  Trawick,  for  defendant  In  error. 

CANDLER,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(US  Qa.  262) 
JOHNSON  et  al.  v.  WINKLES. 
(Supreme  Court  of  Georgia.    Dec.  14,  1903.) 
NEW  TRIAL^RBVIBW. 
1.  This  case  is  controlled  bv  the  well-settled 
rule  that  the  discretion  of  the  trial  judge  in 
granting  a  first  new  trial  will  not  be  controlled 
unless  the  verdict  rendered  was  demanded  by 
the  evidence. 
(Syllabus  by  the  Court) 

Brror  from  Superior  Ck)urt,  Haralson  Coun- 
ty; A.  L.  Bartlett,  Judge. 

Claim  case  by  S.  J.  Winkles  against  Wil- 
liam Johnson  and  others.  Verdict  for  de- 
fendants. From  an  order  granting  a  new 
trial,  they  bring  error.    Affirmed. 

Griffith  &  Weatherly,  for  plaintiffs  In  er- 
ror. W.  B.  Hutcheson,  for  defendant  In  er- 
ror. 

COBB,  J.  This  was  the  first  grant  of  a 
new  trial  In  a  claim  case  In  which  the  prop- 
erty was  foimd  subject.  The  plaintiffs  In 
execution  Insist  that  the  verdict  was  de- 
manded, because  their  evidence  made  a  prima 
facie  case,  by  showing  possession  in  the  de- 
fendant in  execution  since  the  judgment,  and 
the  uncontradicted  evidence  showed  that,  if 
the  claimant  had  title  at  all,  he  acquired  It 
after  the  levy.  This  may  be  conceded,  but 
there  was  a  direct  conflict  in  the  evidence  as 
to  whether  the  defendant  had  been  In  posses- 
sion of  the  property  since  the  judgment    A 

f  1.  See  Appeal  and  Error,  yol.  S,  Gent  Dig.  | 
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witness  for  the  plaintiffs  testifled  that  he 
bad,  but  there  was  evidence  for  the  claim- 
ant authorizing  a  finding  that  he  had  not 
The  claimant  testified  that  the  mule  levied 
on  had  never  belonged  to  Neil,  the  defendant 
in  execution,  but  was  owned  by  one  Rlddle- 
spurger.  He  then  testified:  "The  day  the 
mule  was  levied  on,  Will  Riddlespurger  was 
in  Cedartown  with  the  mule.  The  deputy 
sheriff  did  not  see  the  mule  the  day  it  was 
levied  on/'  And  also  that  **Will  Rlddlespuiv 
ger  had  the  mule  in  his  possession  all  the 
time  from  the  time  the  mule  was  purchased 
until  it  was  taken  possession  of  by  the  bailiff, 
the  ofilcer  from  whom  I  got  the  mule."  The 
purchase  referred  to  took  place  before  the 
levy  of  the  execution  involved  in  this  case, 
and  the  possession  by  the  bailiff  was  by  vir- 
tue of  the  levy  of  another  execution  made 
after  the  levy  to  which  the  claim  was  filed. 
It  thus  appears  that  there  was  ample  evi- 
dence to  warrant  a  finding  that  the  presump- 
tion of  title  in  the  plaintiffs  in  execution 
arising  from  evidence  of  possession  in  the 
defendant  since  the  Judgment  had  been  re- 
butted. The  Jury  would  therefore  have  been 
authorized  to  find  that  the  plaintiffs  had  fail- 
ed to  make  out  their  case.  The  well-settled 
rule  that  the  flrat  grant  of  a  new  trial  will 
not  be  interfered  with,  unless  the  verdict 
was  demanded  by  the  evidence,  is  applica- 
ble. It  is  not  necessary  to  determine  now 
what  disposition  should  be  made  by  the  sher- 
\B.  of  the  property  in  controversy  in  the 
event  a  verdict  should  be  rendered  finding  the 
property  not  subject  on  a  similar  state  of 
facts  as  that  disclosed  by  the  present  rec- 
ord. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(U9  Ga.  271) 

EQUITY  LIPfiJ  ASS'N  v.  GAMMON. 

(Supreme  Goort  of  Georgia.    Dec.  14,  1003.) 

FOREIGN  INSURANCE  COMPANIES—ACTION— 
VENUE— RESIDENCE— AGENT  —  APPOINTMENT 
BT  INSURANCE  COMMISSIONER  —  REMAND  — 
AMENDMENT. 

1.  The  venue  of  suits  against  foreign  insur- 
ance companies  maintaining  an  agency  in  this 
state  is  axed  by  Oiy.  Code  1895,  §  2145,  in  the 
county  where  such  agency  is  located,  or  where 
the  agency  was  located  at  the  time  the  con- 
tract was  made  or  the  cause  of  action  accrued. 

2.  Where  the  contract  was  made  in  this  state, 
but  the  company  maintained  no  agency  here, 
the  suit  may  be  broueht  in  any  county  where 
the  company  may  be  found. 

3.  A  foreign  insurance  company  which  fails 
to  maintain  an  agency  does  not,  by  appointing, 
or  having  the  Commissioner  of  Insurance  to  ap- 
point, an  agent  upon  whom  service  may  be  per- 
fected, under  Civ.  Code  1895,  §  2057,  acquire  a 
fixed  residence  in  the  county  of  such  agent's 
residence. 

4.  Where  the  contract  was  made  in  Carrol] 
county,  and  a  suit  was  there  brought,  and  the 
agent,  who  resided  in  Floyd,  acknowledged 
service,  the  court  of  Carroll  county  had  juris- 
diction to  try  the  cause. 

5.  Where  a  foreign  insurance  company  main- 
tained no  place  of  doing  business,  but  appoint- 
ed an  agent,  under  Civ.  Code  1895,  S  2057,  and 


such  agent  absented  himself  from  the  state, 
the  Insurance  Commissioner  could  appoint  a 
successor,  with  authority  to  acknowledge  and 
receive  service  of  process  in  behalf  of  such  com- 
pany in  all  proceedings  that  might  be  instituted 
against  it,  on  contracts  here  made,  in  any  court 
In  this  state. 

6.  The  power  of  the  Commissioner  to  ap- 
point successors  to  the  agent  originally  named, 
and  the  authori^  of  the  latter  to  acknowledge 
and  receive  service,  continues  so  long  as  there 
is  any  necessity  to  sue  the  company  for  breach 
of  contracts  made  in  this  state. 

7.  A  judgment  overruling  a  demurrer  having 
been  reversed  by  the  Supreme  Court,  the  losing 
party  gave  notice  to  the  trial  Judge  of  an  inten- 
tion to  present  an  amendment  to  the  petitioo. 
When  the  remittitur  was  presented,  the  court 
refused  to  make  it  the  judgment  of  the  lower 
court  before  a  day  named;  stating  that  he  had 
granted  the  losing  party  until  that  time  within 
which  to  prepare  and  present  the  proposed 
amendment,  it  is  not  made  to  appear  wherein 
the  prevailing  party  was  damaged,  and  this 
court  will  not  interfere  with  the  discretion 
of  the  trial  judge  in  such  matters. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Oarrolltoo;  W. 
O.  Hodnett,  Judge. 

Action  by  M.  A.  Gammon  against  the  Eq- 
uity Life  Association.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

For  opinion  oq  former  appeal,  see  44  & 
B.  978. 

Mrs.  Gammon  sued  the  Equity  life  Asso- 
ciation in  Carroll  county  on  a  policy  Issued 
in  said  county  on  the  life  of  her  ha8l>and, 
alleging  in  the  original  petition  that,  while 
the  defendant  had  been  doing  business  in 
Georgia,  it  "now  has  no  public  place  for 
doing  business  In  this  state,  and  has  no  per- 
son in  office  in  this  state  upon  whom  serv- 
ice of  process  can  be  perfected";  that  it  had 
not  appointed  an  agent  to  receive  service  of 
process,  or  upon  whom  process  could  be 
served;  and  that  the  Insurance  Commission- 
er had  appointed  John  C.  Printup,  of  Floyd 
county,  under  the  provisions  of  Civ.  Code, 
1895,  §§  2057,  2058.  The  Supreme  Court  hav- 
ing ruled  that,  the  Commissioner  having  no 
authority  to  appoint  an  agent  in  the  first 
instance,  the  service  was  nugatory,  plain tifiTs 
counsel  gave  notice  of  an  intention  to  amend 
the  petition  before  the  remittitur  was  filed; 
and,  when  counsel  for  the  successful  com- 
pany presented  an  order  making  the  judg- 
ment of  the  Supreme  Court  the  judgment 
of  the  city  court  of  CarroIIton,  the  judge 
declined,  stating  that  he  had  notified  counsel 
for  Mrs.  Gammon  that  he  would  allow  him 
until  a  date  named  to  file  the  amendment, 
to  which  counsel  for  the  insurance  company 
filed  exceptions  pendente  lite.  Later,  and 
within  the  time  fixed  by  the  court's  permis- 
sion, plaintiff  amended  her  petition  by  strik* 
ing  the  second,  third,  and  fourth  paragraphs 
of  the  original  petition,  in  which  the  failure 
to  appoint  an  agent  had  been  set  out,  and 
therein  alleged  that  defendant  transacted 
business  in  this  state,  but  had  no  agency  or 
public  place  of  transacting  its  business,  and 
now  has  no  officer  in  this  state  upon  whom 
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service  of  prooem  can  be  perfected;  tbat 
vhen.  In  1890,  the  company  first  sought  to 
trfinsact  business  in  Qeorgia,  it  filed  with  the 
Insurance  Commissioner  a  written  power  of 
attorney  authorizing  B..E.  Proctor,  of  Chat- 
ham county,  to  acknowledge  and  receive 
service«of  process  upon  any  proceedings  that 
might  be  instituted  against  it  in  any  court 
of  this  state,  and  that  the  authority  of  Proc- 
tor should  continue  until  revoked,  when  an- 
other person  might  be  appointed  as  such  at- 
torney; that  subsequent  to  Proctor's  appoint- 
ment he  absented  himself  from  the  state, 
whereupon  the  Insurance  Commissioner  ap- 
pointed John  C.  Printup,  of  Floyd  county,  as 
his  successor,  as  a  person  upon  whom  service 
of  process  might  be  made.  This  appoint- 
ment was  made  prior  to  the  filing  of  this 
suit  It  appears  from  the  record  that  pro- 
cess Issued  October  22,  1902,  and  that  Print- 
up,  as  attorney  appointed  by  the  Insurance 
Commissioner,  acknowledged  service  and 
waived  copy  October  24.  1902,  To  the  peti- 
tion as -amended  the  company  demurred  on 
the  grounds  that  the  declaration  does  not 
set  out  any  facts  authorizing  any  court  of 
Carroll  county  to  take  jurisdiction,  for  that 
it  sets  out  that  the  only  agent  of  the  de- 
fendant upon  whom  service  can  be  perfected 
is  a  resident  of  Floyd  county,  and  that  the 
papers,  on  their  face,  show  that  Printup, 
in  violation  of  the  authority  vested  in  him, 
acknowledged  service. 

Sidney  Holderness,  for  plaintiff  in  error. 
R.  D.  Jackson,  S.  E.  Grow,  and  Brown  & 
Boop,  for  defendant  in  error. 

LAMAB,  J.  When  the  case  was  here  be- 
fore, It  was  decided  that  service  upon  Priht- 
up  was  not  service  upon  the  company;  that 
If  the  company  did  not  in  the  first  instance 
designate  an  agent  under  Civ.  Code  1895,  § 
2057,  It  was  a  misdemeanor  for  its  agents 
to  transact  business  in  Georgia;  tbat  the 
statute  nowhere  authorized  the  Commissioner 
of  Insurance  in  the  first  instance  to  appoint 
an  agent  to  receive  service,  although  he  had 
the  power  to  name  a  successor  to  one  al- 
ready legally  appointed,  whenever  the  latter 
absented  himself  from  the  state.  The  amend- 
ment cures  the  defect,  the  allegation  being 
that  the  company,  when  it  first  began  to  do 
business,  had  designated  Proctor  to  receive 
service;  that  Proctor  had  absented  himself 
from  the  state;  and  that,  in  conformity  with 
the  statute,  Printup  had  been  duly  appointed 
as  his  successor.  It  does  not  appear  wheth- 
er the  appointment  by  the  Commissioner  was 
made  before  or  after  the  company's  with- 
drawal from  the  state,  nor  when  it  ceased 
to  do  business  in  Georgia.  Nor  are  these 
things  material,  even  under  Cady  v.  Associat- 
ed Colonies  (C.  C.)  119  Fed.  420  (5);  Fried- 
man V.  Empire  Life  Ins.  Co.  (O.  C.)  101  Fed. 
535;  and  other  decisions  holding  that  the 
company  must  be  doing  business  in  the  state, 
as  a  condition  precedent  to  authorize  the 


power  of  appointment  by  the  Commissioner, 
or  to  make  valid  the  service  on  the  agent. 
While  there  is  no  allegation  on  the  subject, 
the  company  is  presumably  collecting  or  le- 
ceiving  premiums  on  its  outstanding  Georgia 
policies.  At  any  rate,  it  has  business  of  a 
most  important  character,  in  carrying  out  the 
contracts  made,  and  in  defending  suits  here 
Instituted  for  the  alleged  breach  thereof;  and 
the  power  of  appointment  in  the  Commis- 
sioner, and  the  authority  of  the  agent  there- 
under, continue  as  long  as  there  is  any  neces- 
sity to  perfect  service  in  suits  for  the  viola- 
tion of  Contracts  made  in  this  state.  Civ. 
Code  1895,  §  2058;  Mutual  Ass*n  v.  Phelps, 
23  Sup.  Ct  707,  47  L.  Ed.  087;  Mutual  Life 
Ins.  Co.  V.  Spratling,  172  U.  S.  603,  19  Sup. 
Ct  308,  43  L.  Ed.  569.  There  was  no  special 
demurrer  on  this  point;  the  only  issue  being 
whether  the  agent  had  exceeded  his  authori- 
ty In  making  an  acknowledgment,  and  wheth- 
er the  suit  should  proceed  in  Carroll  or 
Floyd  county.  While  it  is  alleged  that  the 
contract  was  made  in  Carroll,  it  appears  that 
the  company  now  maintains  no  agency  in 
this  state. 

But  it  does  not  follow  that,  because  there 
is  no  agency,  there  can  be  no  suit.  So  to 
hold  would  be  to  enable  the  company  to  take 
advantage  of  its  own  wrong.  The  statute 
was  never  intended  to  authorize  a  foreign 
corporation  to  make  contracts,  and  then,  by 
discontinuing  business,  to  escape  liability  to 
suit  here  on  such  contracts.  It  was  permit- 
ted to  solicit  business  on  condition  tbat  it 
would  appoint  some  agent  upon  whom  serv- 
ice could  be  made,  and  upon  the  further  con- 
dition that,  if  that  agent  absented  himself, 
the  Insurance  Commissioner  could  designate 
some  one  as  his  successor. 

The  contract  having  been  made  here,  and 
the  company  being  suable  in  this  state,  the 
only  question  to  be  determined  is  where  that 
suit  shall  be  brought.  There  being  no  agen- 
cy, and  therefore  no  venue  fixed  under  Civ. 
Code  1895,  §  2145,  the  company  is  to  be 
treated  as  a  nonresident,  and  suable  here 
wherever  It  can  be  found.  Compare  Civ. 
Code  1895,  §  4954;  National  Bank  v.  Southern 
Co.,  55  Ga.  390;  City  Fire  Ins.  Co.  v.  Carrugi, 
41  Ga.  660;  Williams  v.  E.  T.  V.  &  Ga.  R. 
Co.,  90  Ga.  620,  16  S.  E  303.  It  is  found 
wherever  service  can  be  perfected  on  its  au- 
thorized attorney,  and  this  is  wholly  inde- 
pendent of  such  attorney's  residence.  The 
statute  declares  that  the  agent  may  acknowl- 
edge service  of  process  in  behalf  of  such 
company  in  all  proceedings  that  may  be  in- 
stituted against  such  company  "in  any  court 
In  this  state,"  not  in  any  court  of  the  county 
in  which  he  resides.  When  Printup  acknowl- 
edged service  of  a  suit  in  Carroll  county, 
there  is  enough  on  the  record  to  show  that 
the  company  was  found  in  that  county.  In 
Stone  V.  Travelers'  Ins.  Co.,  78  Mo.  655,  un- 
der a  statute  wit^  provisions  practically 
Identical  with  those  contained  in  Civ.  Code 
1895,  S§  2058,  2059,  a  suit  was  brought  against 
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a  nonresident  oompanj  in  Linn  county.  The 
writ  of  sommons  was  directed  to  the  sheriff 
of  St.  lioois,  which  by  a  statute  is  placed 
upon  the  same  footing  as  a  county,  and 
there  served  upon  the  agent  designated  by 
the  statute.  It  was  ruled  that  "suits  against 
foreign  insurance  companies  are  not  required 
to  be  brought  In  tlie  county  in  which  the 
agent  appointed  •  •  •  to  receive  service 
of  process  resides.  They  may  be  brought 
in  any  county  in  the  state,  and,  if  the  agent 
lives  in  another  county,  the  writ  is  to  be  di- 
rected to  the  sheriff  of  the  latter  county.** 
Hough,  C.  J.,  said:  "The  sheriff  of  Linn 
county  has  no  general  power  to  serve  process 
beyond  the  limits  of  his  county,  and  there 
Is  no  special  provision  in  cases  like  the  pres- 
ent authorizing  the  sheriff  to  serve  process 
in  any  otlier  county.  As  the  section  quoted 
authorizes  process  issued  by  any  court  in 
the  state  to  be  served  upon  the  agent  or 
attorney  of  the  foreign  insurance  company 
appointed  to  receive  service,  such  agent  may, 
of  course,  be  served  whenever  found  in  this 
state."  Compare  av.  Code  1895,  S  4d89; 
HitcheU  ▼.  8.  W.  R.  R.,  75  Oa.  404.  The 
case  of  N,  Y.,  etc.,  R.  R.  v.  BstUl,  147  U.  8. 
691,  13  Sup.  Ct  444,  37  L.  Ed.  292,  is  much  in 
point,  for  suit  was  brought  against  a  for- 
eign corporation  in  Saline  county,  and  pro- 
cess served  upon  an  agent  in  St  Louis  by 
the  sheriff  of  St  Louis.  It  was  held  that 
the  service  was  good,  "and  that  the  defend- 
ant was  witliin  the  provisions  of  the  Missouri 
statute  which  made  nonresidents  suable  in 
any  county  of  the  state*';  the  ruling  in  the 
Stone  Case  being  cited  and  followed.  So,  in 
People  v.  Justices  (Com.  PL)  11  N.  Y.  Supp. 
773,  it  appeared  that  a  foreign  corporation 
was  liable  to  suit  in  the  state  of  New  York. 
Action  was  brought  against  it  in  the  city 
court  of  New  York,  and  service  made  upon 
the  Superintendent  of  Insurance,  who  had  an 
office  in  Albany.  The  court  said  (Daly,  J.): 
"Ordinarily  a  summons  in  an  action  in  the 
city  court  of  New  York  cannot  be  served 
without  the  city  of  New  York,  but  an  ex- 
ception was  evidently  intended  by  the  Legis- 
lature in  the  case  of  actions  against  foreign 
insurance  corporations;  for  the  city  court  is 
given  jurisdiction  of  such  actions,  and  the 
Legislature  has  provided  that  process  against 
such  corporations  may  be  served  upon  the 
Superintendent  of  Insurance.  This  officer 
has  iiis  office  in  Albany,  and  there  the  process 
must  be  served  upon  him.  We  must  con- 
clude, therefore,  the  Legislature  intended  city 
court  process  to  be  served  upon  him  there." 
And  in  Boyer  y.  Northern  Pacific  Ry.  Co. 
(Idaho)  66  Pac.  826,  it  was  held  that  a 
foreign  corporation  does  not  acquire  a  fixed 
residence  in  the  state  by  designating  an 
agent  upon  whom  process  may  be  served, 
under  the  provisions  of  section  2G35  of  the 
Revised  Statutes  of  that  state,  which  requires 
the  company  to  designate  such  agent 

In  the  multiplicatiou  of  corporations,  and 
the  increase  of  their  business  beyond  the  lim- 


its of  the  parent  state,  conditions  arose  which 
demanded  a  modification  of  the  old  ruling 
that,  as  they  could  not  migrate,  neither  could 
they  be  sued«  except  where  incorporated.  It 
was  a  mere  fiction'  that  they  could  not  mi- 
grate, for  in  fact  they  did  business,  entered 
into  contracts,  made  profits,  maintaided  agen- 
cies, and  had  agents  in  foreign  states.  They 
were  there  present  in  the  person  of  the  agent, 
and,  if  there  for  the  purpose  of  doing  busi- 
ness, they  were  also  there  present  in  Ills 
person  for  the  purpose  of  being  sued.  In 
going  into  the  foreign  state,  for  the  purpose 
of  doing  business,  it  at  the  same  time  sub- 
mitted Itself  to  the  Jurisdiction  of  its  courts 
in  suits  arising  out  of  contracts  made  in  the 
course  of  such  business.  There  is,  then,  no 
question  of  jurisdiction,  but  only  one  of  ven- 
ue and  service,  to  be  determined  by  the  laws 
of  the  state  applicable  to  those  subjects. 
They  can  be  sued  in  the  counties  in  which 
they  maintain  agencies,  or,  if  none,  then  in 
any  county  where  they  may  be  found  in  the 
person  of  the  agent  C^v.  Code  1885^  §§  4954. 
1899.  If  a  foreign  insurance  company  main- 
tains an  agency.  Civ.  Code  1895,  S  2145,  re- 
quires that  suit  be  brought  in  the  county  in 
which  such  agency  is  located;  but  where 
there  is  no  agency  it  sets  the  matter  at  large, 
and  the  courts  of  any  county  in  which  the 
company  may  be  found,  or  in  wMch  service 
may  be  lawfully  perfected,  have  the  power 
to  determine  the  liability  of  the  company  on 
the  contracts  here  made.  If  the  case  is  not 
to  be  governed  by  section  2145,  it  fails  under 
the  broad  provisions  of  section  2057,  requir- 
ing the  company  in  the  first  instance  to  ap- 
point, and  authorizing  the  Commissioner  in 
t^e  second  instance  to  name  a  successor  "to 
acknowledge  or  receive  service  of  process, 
and  upon  whom  process  may  be  served,  for 
and  in  behalf  of  such  company,  in  all  pro- 
ceedings against  such  company  in  any  court 
of  this  state,  or  any  court  of  the  United 
States  in  this  state,  and  consenting  that  serv- 
ice of  process  upon  any  agent  or  attorney  ap- 
pointed under  the  provisions  of  this  section 
shall  be  taken  and  held  to  be  as  valid  as  if 
served  upon  the  company."  Section  2058,  in 
providing  for  the  appointment  of  a  successor, 
declares  that  the  appointment  "sliall  be  as 
valid  as  if  made  by  the  company,*'  and  that 
service  of  process  as  aforesaid,  Issued  by  any 
such  courts  as  aforesaid  upon  any  such  at- 
torney appointed  by  the  company  or  by  the 
Insurance  Commissioner,  shall  be  valid  and 
binding,  and  be  deemed  personal  service  up- 
on such  company  so  long  as  it  shall  have  any 
obligations  or  liabilities  outstanding  in  this 
state,  although  such  company  may  have  with- 
drawn, been  excluded  from,  or  ceased  to  ^o 
business  In  this  state." 

Ordinarily  no  notice  need  be  given  the  op- 
posite party  upon  taking  an  order  making  a 
remittitur  from  this  court  the  Judgment  of 
the  lower  court  Civ.  Code  1895,  S§  6597, 
5598.  But  where  the  Judge,  before  the  presen- 
tation of  the  order,  is  notified  of  an  Inten- 
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tlon  by  the  losiBg  party  to  offer  an  amend- 
ment, the  prevaUing  party  Is  entitled  to  be 
heard  on  the  question  as  to  whether  it  shall 
be  allowed.  The  time  when  this  shall  be  de- 
termined is  in  the  discretion  of  the  presid- 
ing Judge,  and,  unless  some  legal  damage  re- 
sults from  the  delay,  or  there  is  some  abuse 
of  discretion,  this  court  will  not  interfere. 
There  may  be  cases  in  which  the  trial  judge 
ought  to  make  the  remittitur  the  Judgment 
of  the  lower  court  without  delay,  or  with  lit- 
tle delay.  Where  plaintiffs  in  error  have 
been  restrained  of  their  liberty,  and,  as  a 
result  of  the  reversal,  are  entitled  to  a  dis- 
charge, or  where  property  has  been  placed 
in  the  hands  of  a  receiver,  or  injunctions 
have  been  granted,  or  it  has  been  decided 
that  the  court  below  erred  in  refusing  to  ap- 
point a  receiver  or  grant  an  Injunction,  the 
remittitur  should  be  promptly  made  the 
Judgment  of  the  lower  court  Civ.  Code 
1895,  §§  5597,  5598.  The  present  case  pre- 
sented no  such  facts  calling  for  immediate 
action. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(U9  Ga.  243) 

MACON*  D.  &  S.  R.  CO.  t.  HIGHTOWER. 

(Supreme  Court  of  Georgia.    Dec.  12.  1903.) 

RAILROADS— KILLING    STOCK— SUFFICIENCY 
OF  BVIDBNCB. 

1.  There  being  some  conflict  in  the  evidence 
as  to  whether  the  engineer  on  the  locomotive 
which  struck  and  killed  the  animal,  for  the 
Talue  of  which  suit  was  brought,  exercised  all 
ordinary  and  reasonable  care  and  diligence  to 
prevent  striking  it,  and  the  inry  having  return- 
ed a  verdict  in  favor  of  the  plaintiff  for  its 
proved  value,  there  was  no  error  committed  in 
refusing  to  sanction  the  petition  for  certiorari; 
the  only  assignment  of  error  therein  being  that 
•  the  verdict  was  contrary  to  law  and  the  evi- 
dence. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Laurens  Coun- 
ty; H.  G.  Lewis,  Judge. 

Action  by  R.  H.  Hightower  against  the 
Macon,  Dublin  &  Savannah  Railroad  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

Akerman  &,  Akerman,  for  plaintiff  in  er- 
ror.   S.  B.  Baker,  for  defendant  in  error. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(U9  Ga.  24S) 

PASCHAL  T.  HUTCHINSON  et  al. 
(Supreme  (3ourt  of  Georgia.    Dec.  12,  1903.) 

SUPERIOR  COURT-JURISDICTION—LOST  HOMB- 
STBAD  PAPKRS— ESTABLISHMENT. 

1.  No  jurisdiction  is  conferred  upon  the  su- 
perior court  by  the  Civil  Code  of  1895,  §  4745 
et  seq.,  to  establish  copies  of  a  lost  schedule 
and  plat  of  a  homestead  proceeding  which  had 
neTer  been  recorded  in  the  office  of  the  clerk  of 
the  superior  court  as  required  by  law.  These 
sections  relate  solely  to  the  establishment  of 


lost  private  paperiL  and  the  homestead  and  plat 
do  not  become  private  papers  until  they  have 
been  recorded  as  required  by  law. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Putnam  Coun- 
ty; B.  D.  Evans,  Judge. 

Action  by  B.  I.  Paschal,  trustee,  against  B. 
W.  Hutchinson  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

W.  T.  Davidson,  for  plaintiff  in  error. 
Warner  &  Preston,  for  defendants  In  error. 


COBB,  J.  When  this  case  was  here  be- 
fore (116  Ga.  736,  42  S.  E.  1010),  it  was  held 
that,  after  the  schedule  and  plat  of  a  home- 
stead have  been  recorded  in  the  office  of  the 
clerk  of  the  superior  court  as  required  by 
law,  they,  as  muniments  of  title,  become  the 
property  of  the  applicant  and  beneficiaries  of 
the  homestead,  and  are  in  no  sense  to  be 
considered  as  office  papers  either  of  the  supe- 
rior court  or  the  court  of  ordinary;  that  the 
applicant  and  beneficiaries  have  the  same  in- 
terest in  these  papers  as  they  would  in  a 
deed  under  which  they  claim  title;  and  that 
the  superior  court  has  jurisdiction  to  estab- 
lish copies  of  such  papers  after  they  have 
been  recorded.  When  the  case  came  on  to 
be  heard  a  second  time,  the  petition  was  so 
amended  as  to  allege  that  the  schedule  and 
plat  of  the  homestead  had  never  been  re- 
corded in  the  office  of  the  clerk  of  the  supe- 
rior court  To  the  petition  as  amended  the 
defendants  demurred  upon  the  ground  that, 
as  the  papers  had  never  been  recorded  as 
required  by  law,  the  superior  court  had  no 
Jurisdiction  to  establish  copies  of  the  lost 
papers.  This  demurrer  was  sustained,  and 
the  plaintiff  excepted. 

When  all  the  papers  which  are  required  by 
law  to  make  a  complete  homestead  or  ex- 
emption under  the  provisions  of  the  Consti- 
tution have  been  filed  with  the  ordinary,  and 
every  act  necessary  to  the  setting  apart  of 
the  homestead  has  been  done,  the  law  re- 
quired the  ordinary  to  hand  "the  same"  to 
the  clerk  of  the  superior  court,  who  is  re- 
quired to  record  ''the  same"  in  a  book  to  be 
kept  for  that  purpose  in  his  office.  Civ.  Code 
1895,  §  2835.  It  is  argued  that  this  law  does 
not  require  the  record  of  the  application,  but 
only  of  the  schedule  and  plat  Even  if  the 
word  "schedule"  was  not  intended  by  the 
General  Assembly  to  embrace  all  of  the  pro- 
ceedings in  connection  with  the  homestead 
except  the  plat,  we  think  the  words  "the 
same,"  wherever  they  occur  in  the  section, 
refer  to  the  entire  proceedings,  including  the 
application.  It  certainly  was  not  the  inten- 
tion of  the  General  Assembly  that  simply  a 
fragment  of  the  homestead  proceedings 
should  be  recorded.  It  is  now  the  settled 
law  of  this  state  that,  after  the  homestead 
proceedings  have  been  recorded  in  the  office 
of  the  clerk  of  the  superior  court,  they  be- 
come the  private  papers  of  those  Interested 
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in  the  homefltead  estate.  Paschal  ▼.  Turner, 
116  6a.  786,  42  8.  B.  1010,  and  citations.  In 
Dunagan  y.  Stadler,  101  Ga.  477,  20  S.  B.  440, 
it  was  held  that  the  ordinary,  in  entertaining 
applications  t(x  homesteads  allowed  by  the 
Gonstltation,  and  passing  upon  questions 
raised,  and  in  finally  acting  upon  the  appli- 
cations, acts  in  a  Judicial  capacity,  and  con- 
stitutes a  court.  It  would  seem,  therefore, 
that,  as  long  as  there  is  any  duty  to  be  per- 
formed by  the  ordinary  in  connection  with 
such  an  application,  the  papers  connected 
therewith  are  office  papers  of  a  court;  and 
the  question  to  be  determined  is  at  what 
stage  in  the  proceeding  required  by  law  to 
set  apart  a  homestead  do  these  papers  cease 
to  be  office  papers  of  the  court,  and  become 
the  private  property  of  those  interested  in  the 
homestead? 

As  the  law  requires  the  ordinary,  after  his 
approval  of  the  homestead  papers,  to  hand 
the  same  to  the  clerk  of  the  superior  court, 
and  under  the  terms  of  the  statute  the  clerk 
is  required  to  record  the  same,  it  would  seem 
to  follow  that  these  papers  do  not  lose  their 
character  as  office  papers  until  every  duty 
required  by  law  of  a  public  officer  in  connec- 
tion therewith  has  been  performed.  Neither 
the  applicant  nor  the  beneficiaries  would 
have  a  right  to  demand  these  papers  until 
both  the  ordinary  and  the  clerk  have  per- 
formed all  their  duties  in  connection  there- 
with. The  law  requires  the  ordinary,  sitting 
as  a  court,  to  pass  Judicially  upon  the  ques^ 
tion  as  to  whether  a  homestead  should  be  al- 
lowed, and  requires  the  clerk  to  record  this 
Judgment  of  the  ordinary,  in  order  that  the 
public  may  be  notified  of  the  change  that  has 
been  brought  about  in  the  title  to  the  prop- 
erty involved.  The  public  is  interested  in  the 
due  regularity  of  the  proceedings  before  the 
ordinary,  as  well  as  the  due  record  of  the 
entire  proceeding  in  a  book  regularly  kept 
for  that  purpose  in  the  office  of  the  clerk  of 
the  supfrior  court.  As  long  as  the  public 
has  any  interest  in  the  matter,  the  papers 
cannot  become  mere  private  papers.  Our 
conclusion,  therefore,  is  that  the  homestead 
papers  do  not  become  muniments  of  title  of 
those  interested  in  the  homestead  until  they 
have  been  duly  recorded  In  the  office  of  the 
clerk  of  the  superior  court.  As  those  inter- 
ested in  the  homestead  would  have  no  right 
to  demand  at  this  stage  of  the  case  the  pos- 
session of  the  papers,  to  be  held  as  muni- 
ments of  title,  the  superior  court  would  be 
without  Jurisdiction  to  establish  them  as 
such  at  any  stage  of  the  proceeding  prior  to 
the  final  record  in  the  clerk's  office.  While 
this  point  was  not  directly  ruled  when  the 
case  was  here  before,  the  conclusion  now 
reached  was  to  be  inferred  from  the  ruling 
then  made.  So  long  as  the  papers  continue 
office  papers  of  the  homestead  court  pre- 
sided over  by  the  ordinary,  that  court,  in  the 
exercise  of  its  inherent  power,  may  establish 
copies  of  the  same  whenever  lost  See  19 
Am.  &  Bug.  Enc.  U  (2d  Ed.)  659.    If,  after 


the  ordinary  has  indorsed  his  approval  upon 
the  schedule  and  plat,  and  handed  the  same 
to  the  clerk,  the  papers  can  no  longer  be  con- 
sidered office  papers  of  the  homestead  court 
presided  over  by  the  ordinary,  It  may  be  that 
the  superior  court,  In  the  exercise  of  its 
chancery  powers,  upon  a  regular  petition  and 
process,  would  have  authority  to  establish 
the  papers.  See,  in  tliis  connection,  Bisp. 
Prin.  Bq.  §  177;  Griffin  v.  Fries,  23  Fla.  173, 
2  South.  266,  11  Am.  St  Rep.  351;  19  Am.  & 
Bng.  Enc.  L.  (2d  Ed.)  655;  13  Enc  P.  &  P. 
351.  But  upon  this  question  we  now  express 
no  opinion.  The  present  application  was  not 
an  appeal  to  the  chancery  powers  of  the  su- 
perior court,  but  was  under  the  provisions  of 
the  statute  of  1856  (Acts  1855-66,  p.  238),  em- 
bodied in  the  Civil  Code  of  1895,  §  4745.  The 
case  made  by  the  petition  not  being  for  the 
establishment  of  private  papers,  the  appli- 
cation was  not  within  the  terms  of  that  sec- 
tion, which  relates  solely  to  the  establishment 
of  lost  private  papers. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(119  Ga.  241) 

FOUNTAIN  V.  WHITEHEAD  et  al. 

(Supreme  Court  of  Georgia.    Dec.  12,  1903.) 

LANDLORD  AND  TENANT— SUBLETTING— RATI- 
FICATION—DISTRAINT. 

1.  Where  the  owner  of  land  rents  it  to  a  ten- 
ant, and  the  latter  sublets  it,  the  landlord  has 
a  right  to  elect  to  treat  the  subtenant  as  his 
own  tenant.  If  he  does  so,  and  distrains 
against  the  subtenant,  he  cannot  do  so  for  more 
than  the  contract  price  of  rental  agreed  upon 
between  himself  and  the  original  tenant.  If 
the  original  tenant  agreed  to  pay  the  landlord 
a  part  of  the  rent  in  money  or  in  a  portion  of 
the  crop,  and  part  in  certain  improvements 
on  the  premises,  the  landlord  may  distrain  for 
the  value  of  the  improvements,  as  well  as  for 
the  money  or  the  portion  of  the  crop;  but,  in 
order  to  recover  the  value  of  the  improvements, 
the  same  must  be  alleged  in  the  affidavit. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Dublin;  J.  S. 
Adams,  Judge. 

Action  by  Mrs.  James  Whitehead  and  an- 
other against  T.  B.  Fountain.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed. 

Jas.  A.  Thomas,  for  plaintiff  in  error.  Phil. 
P.  Johnston  and  Peyton  L.  Wade,  for  de- 
fendants in  error. 

SIMMONS,  a  J.  Mrs.  Shewmake  died, 
leaving  certain  lands,  in  which,  under  a  will, 
she  had  a  life  estate.  In  1899,  through  her 
agent,  she  had  rented  a  house  and  eight 
acres  of  this  land  to  Robinson;  the  agreed 
annual  rental  being  213  pounds  of  lint  cot- 
ton, for  which  Robinson  gave  his  note  each 
year.  Robinson  also  contracted  with  the 
agent  to  clear  up  a  four-horse  farm  by  Jan- 
uary 1,  1903,  and  until  that  date  he  was  to 
have  the  use  of  this  cleared  land  In  consid- 
eration of  his  clearing  It  Robinson  in  1900 
and  1901  had  cleared  abopt  70  acres  of  the 
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land,  and,  as  a  four-horse  farm  embraced 
abont  120  acres,  he  had  still  50  acres  to 
clear.  In  1902  Robinson  rented  the  land 
which  he  had  cleared  to  Fountain.  What 
rental  Fountain  agreed  to  pay  Robinson,  does 
not  clearly  appear.  Mrs.  Shewmake*s  death 
was  in  1901,  and  the  lands  were  divided 
among  her  children  according  to  the  terms 
of  the  will  creating  the  life  estate.  In  the  di- 
vision the  lands  rented  to  Robinson,  includ- 
ing the  land  which  he  was  to  clear,  fell  to 
Mrs.  Whitehead  and  Mrs.  Johnston.  In  Sep- 
tember, 1902,  they,  through  their  agent,  hav- 
ing previously  demanded  rent  of  Fountain, 
had  a  distress  warrant  Issued  against  him; 
claiming  that  he,  as  their  tenant,  was  indebt- 
ed to  them  for  rent  in  the  amount  of  2,500 
pounds  of  lint  cotton,  of  the  value  of  $200. 
This  distress  warrant  was  levied  upon  the 
crops  of  Fountain  grown  upon  the  land. 
Neither  in  the  affidavit  nor  in  the  distress 
warrant  was  reference  made  to  the  contract 
to  clear  the  land.  Fountain  filed  a  counter 
affidavit  alleging  that  the  sum  distrained  for 
was  not  due,  and  that  he  was  not,  and  had 
never  been,  tenant  of  the  plaintiffs.  The 
papers  were  returned  to  the  city  court,  of 
Dublin,  and  at  the  trial  the  jury  returned  a 
verdict  In  favor  of  the  plaintiffs  for  $200, 
with  Interest  and  costs.  Fountain  moved  for 
a  new  trial.  The  motion  was  overruled,  and 
he  excepted. 

The  view  we  take  of  the  case  renders  It 
unnecessary  to  discuss  all  of  the  grounds 
made  in  the  motion  for  new  trial.  One  of 
them  was  that  the  verdict  was  contrary  to 
law  and  the  evidence.  We  think  the  court 
erred  In  not  granting  a  new  trial  upon  this 
ground.  The  evidence  shows  that  Robinson 
rented  a  house  and  8  acres  of  land  for  a 
certain  amount  of  cotton,  and  that  he  was 
to  clear  120  acres  of  other  land,  which  he 
was  to  use  until  January,  1903,  free  of  rent 
In  1902  he  rented  to  Fountain  a  portion  of 
the  land  which  he  had  cleared— some  70 
acres.  It  thus  appears  that  Robinson  was 
not  indebted  for  any  rent  upon  this  portion 
of  the  land.  He  bad  paid  the  rent  for  this 
much  of  the  land  (if  the  contract  was  one  of 
rental  at  all)  by  clearing  it,  and  it  was  his 
right  to  cultivate  it,  if  he  wished  to  do  so. 
Had  he  cultivated  It  himself,  it  Is  clear  that 
plaintiffs  could  not  have  collected  rent  from 
him  for  this  70  acres.  He  chose,  however, 
to  rent  it  to  Fountain,  instead  of  cultivating 
it  himself,  and  the  plaintiffs  were  no  more 
entitled  to  collect  rent  from  Fountain  than 
they  would  have  been  from  Robinson.  It  is 
true  that  Robinson  agreed  to  clear  up  120 
acres,  and  that  of  this  he  failed  to  clear  up 
some  50  acres.  This  was  a  violation  of  his 
contract,  for  which  we  think  Fountain  was 
not  liable.  Nor  could  Fountain  be  held  lia- 
ble as  a  subtenant  whom  the  landlord  had 
elected  to  treat  as  tenant    This  is  true  for 


at  least  two  reasons:  (1)  The  rent  was  not 
due  until  1903;  and  (2)  the  affidavit  upon 
which  the  distress  warrant  was  based  did 
not  mention  the  failure  to  clear  up  the  land, 
and  the  value  of  clearing  it  In  Wilkins  v. 
Tallafero,  52  6a.  208,  the  case  relied  upon 
by  the  defendants  in  error,  the  landlord  was 
allowed  to  distrain  for  failure  to  "fix"  a 
kitchen;  proper  affidavit  being  made  as  to 
the  value  or  cost  of  such  repairs.  In  this 
case  there  was  no  allegation  as  to  the  value 
of  clearing  the  land,  and  the  landlord  could 
not  recover.  In  view  of  the  affidavit  made  in 
this  case,  evidence  as  to  the  value  of  clear- 
ing the  land  was  irrelevant  and  inadmissible, 
for  in  no  view  of  the  case  was  the  value  of 
the  land  for  rent  in  issue. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(119  Ga.  2S8) 
ELLIS  V.  FARMER  et  aL 

(Supreme  Court  of  Georgia.    Dec.  12,  1903.) 

COURTS-JURISDICTION— RESIDENT  AND  NON- 
RESIDENT DEFENDANTS. 

1.  Suit  was  brought  in  a  certain  county 
against  F..  a  resident  of  the  county,  and  S.t  a 
resident  oi  another  county,  by  a  married  wo- 
man, alleging  that  the  petitioner  had  bought 
certain  land  situated  in  the  county  wherein  the 
suit  was  brought  from  one  G.,  and  had  partial- 
ly paid  for  it;  that  3*  had  paid  the  balance  of 
the  purchase  money  for  her,  and  had  taken  a 
conyeyance  from  G.,  giving  petitioner  a'  bond 
for  titles,  agreeing  to  convey  the  land  upon  the 
payment  of  the  amount  advanced  and  certain 
other  amounts,  which  really  represented  in- 
debtedness of  petitioner's  husband  to  S.;  that 
petitioner  had  fully  paid  ail  that  was  her  own 
debt,  and  was  not  bound  for  the  debts  of  her 
husband:  that  she  had  left  the  land,  and  F. 
and  S.,  with  full  knowledge  of  the  facts,  had 
gone  into  possession,  F.  holding  as  the  tenant 
of  S.  The  petition  prayed  that  the  title  to  the 
land  be  decreed  to  be  in  petitioner,  that  she  re- 
cover against  F.  and  S.  for  the  mesne  profits, 
that  S.  be  decreed  to  execute  to  her  a  deed  to 
the  land,  and  that  certain  notes  given  S.  for 
the  debts  of  petitioner's  husband  be  delivered 
up  and  canceled.  Held,  following  the  rulings  in 
the  cases  of  Clayton  v.  Stetson,  .28  S.  E.  983, 
101  Ga.  634,  Vizard  v.  Moody,  41  S.  E.  997, 
115  Ga.  491,  and  Townsend  v.  Brinson,  43  S.  E. 
748,  117  Ga.  375,  that,  no  substantial  equitable 
relief  being  prayed  against  F.,  the  resident  de- 
fendantj  the  court  had  no  jurisdiction  to  grant 
the  equitable  relief  prayed  against  S.,  the  non- 
resident, and  the  judge  did  not  err  in  sustain- 
ing his  demurrer  based  upon  that  ground. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fayette  County; 
B.  J.  Reagan,  Judge. 

Action  by  K.  C.  Ellis  against  Wesley  Farm- 
er and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

W.  L.  Watterson  and  J.  F.  Gollghtly,  for 
plaintiff  in  error.  J.  W.  Wise,  for  defendant 
in  error. 

SIMMONS,  O.  J.  Judgment  afDrmed.  All 
the  Justices  concur. 
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(119  Oa.  297) 
MACON.  D.  &  &  B.  GO.  y.  McLBNDON. 

(Supreme  Court  of  Georgia.    Dec.  14,  1908.) 

RAILR0AD9-INJTJRY  AT  CROSSINQ— CONTRIB- 
UTORY   NBGLIOBNGO-DAMAOBS 
—INSTRUCTIONS. 

1.  Though  a  trayeler  upon  a  public  highway, 
in  approaching  a  railroad  crossing,  may  not  ob- 
■erye  that  amount  of  care  and  diligence  which 
would  be  exercised  under  like  circumstances  by 
an  ordinarily  prudent  person,  he  is  not  neces- 
sarily precluded  from  recoToring  for  injuries  to 
his  person  or  property,  received  on  the  crossing, 
if,  after  it  is  apparent  that  the  engineer  of  the 
railroad  company  is  disobeying  the  proyisions 
of  section  2222  of  the  Ciyil  Code,  which  require 
the  blowing  of  the  whistle  and  the  checking  of 
the  train  on  approaching  public  crossings,  he 
exercises  ordinary  care  and  diligence  in  en- 
deavoring to  escape  the  consequences  of  the 
companjpB  negligence.     Comer  v.  Barfield,  31 


S.  E.  89,  102  Ga.  485.  Applying  this  principle 
to  the  evidence  submitted  by  the  plaintiff  in 
the  present  case,  the  court  did  not  err  in  re- 


fusing to  grant  a  nonsuit 

2.  in  an  action  for  damages  against  a  rail- 
road company  for  injuries  sustained  by  reason 
of  the  negligent  running  of  the  defendant's  lo- 
comotive and  train  of  cars,  wherein  damages 
are  claimed  for  physical  pain  and  suffering,  and 
also  for  inabili^  to  labor  occasioned  by  such 
injuries,  as  well  as  for  the  cost  of  medicine 
and  other  expenses,  it  is  erroneous  for  the  court 
to  charge,  without  qualification,  that  "in  every 
tort  there  may  be  aggravating  circumstances, 
either  in  the  act  or  in  the  intention,  and  in 
that  event  the  jury  may  give  additional  dam- 
ages, either  to  deter  the  wrongdoer  from  re- 
peating the  trespass,  or  as  compensation  for  the 
wounded  feelings  of  the  plaintiff.  In  some 
torts  the  entire  injury  is  to  the  peace  and  hap- 
piness of  the  plaintiff.  In  such  cases  no  meas- 
ure of  damages  can  be  prescribed,  except  the 
enlightened  conscience  of  the  jury."  Southern 
By.  Co.  V.  O'Bryan  (decided  Dec.  10,  1903)  45 
S.  B.  1000,  and  cases  cited. 

(SyUabus  by  the  Court) 

Brror  from  City  Court  of  Dublin;  J.  8. 
Adama,  Judge. 

Action  by  Simon  McLendon  against  the  Ma- 
con, Dublin  &  Savannah  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Reverped. 

Jno.  M.  Stubbs  and  Akerman  &  Akerman, 
for  plaintiff  in  error.  Davis  &  Storgis,  Sand- 
ers &  Davis,  and  J.  K,  Hines,  for  defendant 
in  error. 

FISH,  P.  J.  Judgment  reversed.  All  the 
Justices  concur. 


(119  Qa.  289) 


SMITH  y.  SMITH. 


(Supreme  Court  of  Georgia.    Dec.  12,  1903.) 

DIVORCE-GRUBLTY— EVIDBNCB-DISQUAIJ- 
nOATION  OF  JUROR. 

1.  In  the  trial  of  an  action  for  divorce, 
brought  by  a  husband  against  his  wife  on  the 
ground  of  alleged  cruel  treatment,  it  is  not  er- 
ror to  reject  evidence  that  she  constantly  quar- 
reled with,  abused,  and  insulted  her  husband, 
and,  by  slandering  him  to  her  neighbors,  in- 
juriously affected  nis  practice  as  a  physician, 
and  that  she  also  spoke  insultingly  and  abusive- 
ly of  his  children  and  a  former  wife,  their 
mother. 


2.  Nor  is  it  error,  in  the  trial  of  sach  a  case, 
to  reject  evidence  tnat  the  wife  was  an  habitual 
user  of  morphine,  and  almost  all  of  the  time 
under  its  intoxicating  influence. 

3.  A  juror  is  not  disqualified  by  reason  of 
the  fact  that  he  is  the  brother  of  the  wife  of 
defendant's  brother,  who  actively  assisted  in 
the  defense  of  the  divorce  suit. 

4.  The  evidence  amply  warranted  the  jury's 
finding,  and  there  was  no  abuse  of  discre- 
tion in  denying  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Courts  Up^on  County; 
B.  J.  Reagan,  Judge. 

Action  by  a  H.  Smith  against  h,  F.  Smith 
for  divorce.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

J.  Y.  Allen,  for  plaintiff  in  error.  WorriU 
&  Ridgdlll,  for  defendant  in  error. 

COBB,  J.  Smith  filed  a  petition  praying 
for  a  total  divorce  from  his  wife  on  the 
ground  of  cruel  treatment  She  answered, 
denying  the  material  allegations  of  the  peti- 
tion, and  praying  that  a  divorce  be  denied 
plaintiff,  but  granted*  to  her,  on  the  same 
ground  as  that  upon  which  the  plaintiff's  pe- 
tition was  based.  The  Jury  returned  a  ver- 
dict finding  that  neither  party  was  entitled 
to  a  divorce.  The  wife  acquiesced  in  the  ver- 
dict, but  the  husband  filed  a  motion  for  a 
new  trial,  which  was  overruled,  and  he 
brought  the  case  to  this  court 

1.  The  great  majority  of  the  grounds  of 
the  motion  complain  of  the  rejection  of  evi- 
dence to  the  effect  that  the  wife  constantly 
quarreled  with,  abused,  and  insulted  her  bus- 
band,  and,  by  slandering  him  to  her  neighbors, 
injuriously  affected  his  practice  as  a  phy- 
sician, and  also  spoke  insultingly  and  abusive- 
ly of  his  children  and  his  first  wife,  their 
mother.  In  Ring  v.  Ring,  118  Ga.  183,  44  S.  E. 
861,  it  was  ruled  that  cruel  treatment,  to  be 
a  ground  for  divorce,  "is  the  willful  Infliction 
of  pain,  bodily  or  mental,  upon  the  complain- 
ing party,  such  as  reasonably  Justifies  an  ap- 
prehension of  danger  to  life,  limb,  or  health." 
Under  the  operation  of  this  wholesome  rule, 
none  of  the  evidence  rejected  would  have  au- 
thorized the  granting  of  a  divorce  to  the  plain- 
tiff. All  of  the  evidence  rejected  was  irrel- 
evant and  inadmissible. 

2.  Complaint  is  also  made  that  the  court 
rejected  evidence  to  the  effect  that  the  wife 
was  an  "habitual  morphine  eater,  and  al- 

I  most  all  of  the  time  under  its  intoxicating  in- 
fluence." In  Ring  V.  Ring,  supra,  it  was  ex- 
pressly ruled  that  the  habitual  and  intemper- 
ate use  of  morphine  would  not,  alone,  con- 
stitute such  cruel  treatment  as  to  authorize 
a  divorce  on  that  ground.  It  was  therefore 
entirely  proper  to  reject  this  evidence,  as  it 
furnished  no  ground  for  a  divorce,  and  could 
only  prejudice  the  defendant  before  the  Jury. 

3.  A  new  trial  was  also  asked  on  the 
ground  that  one  of  the  Jurors  was  the  broth- 
er of  the  wife  of  defendant's  brother,  who 
actively  assisted  in  the  defense.    This  did 

f  S.  See  Divorce,  vol.  17,  Cent  Dig.  f  7S. 
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not  disqualify  the  Juror.  Oentral  Railroad 
Ool  ▼.  Roberts,  91  Ga.  513,  18  S.  E.  315; 
Keener  v.  State,  97  Ga.  888,  24  S.  E.  28. 

4.  The  finding  of  the  jury  was  amply  sup- 
ported by  the  evidence,  and  there  was  no 
abuse  of  discretion  in  refusing  a  new  trial. 

Judgment  affirmed*  All  the  Justices  con- 
cur* 

(119  Ga.  246) 

DANIEL  V.  CENTRAL  OP  GEORGIA  RY. 

CO. 

(Supreme  Oonrt  of  Georgia.    Dec.  12,  1903.) 

WRIT  OF  ERROR  — DISMISSAL  — WRONGFUL 
DEATH— CONTRIBUTORT  NBQLIQBNCB. 

1.  While  the  practice  is  deprecated,  it  is  not 
a  ground  to  dismiss  a  writ  of  error  that  the  por* 
tions  of  the  record  material  to  a  clear  under- 
standing  of  the  issues  involved  are  brought  to 
this  court  in  the  bill  of  exceptions  under  the 
certificate  of  the  trial  judge,  instead  of  being 
specified  in  the  bill  of  exceptions  and  sent  up 
as  a  separate  transcript  under  the  certificate  of 
the  clerk  of  the  court  below.  Simmons,  0.  J.^ 
dissenting. 

2.  Under  the  evidence  for  the  plaintiff,  her 
husband,  for  whose  homicide  she  sued,  could, 
by  the  exercise  of  the  skill  and  diligence  to 
protect  himself  required  by  law,  have  avoided 
the'  injuries  which  caused  his  death.  A  judg- 
ment of  nonsuit  was  therefore  proper. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Morgan  Coun- 
ty; H.  G.  Lewis,  Judge. 

Action  by  L.  A.  Daniel  against  the  Central 
of  Georgia  Railway  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af* 
firmed. 

Turner  &  Adams  and  E.  W.  Butler,  for 
plaintiff  in  error.  Dessau,  Harris  &  Harris, 
for  defendant  In  error. 

CANDLER,  J.  Upon  the  call  of  this  case 
In  this  court  the  defendant  in  error  moved 
to  dismiss  the  writ  of  error,  the  grounds  in- 
sisted upon  being  (1)  that  the  plaintiff  in  er- 
ror has  attempted  to  embody  the  record  in 
the  bill  of  exceptions,  contrary  to  law;  (2) 
that  there  is  no  transcript  of  the  record  or- 
dered sent  up,  which  is  contrary  to  law;  (3) 
that  the  Judge,  in  certifying  the  bill  of  ex- 
ceptions, does. not  certify  that  no  transcript 
is  necessary.  Prior  to  the  act  of  the  Gen- 
eral Assembly  "prescribing  the  manner  of 
taking  cases  to  the  Supreme  Court"  (Acts 
1889,  p.  114),  this  motion  would  have  been 
good.  But  following  the  several  decisions  of 
this  court  construing  the  act  in  question,  and 
also  the  act  approved  December  22,  18^2 
(Acts  1892,  p.  113),  which  had  the  same  gen- 
eral purposes  in  view,  we  are  satisfied  that 
to  dismiss  this  writ  of  error  on  the  grounds 
set  forth  in  the  motion  would  be  not  only  to 
violate  the  letter,  but  to  destroy  the  spirit, 
of  both  these  acts.  The  act  of  1889  provides 
a  plain  and  distinct  manner  for  bringing 
cases  to  this  court,  even  giving  a  form  for 
the  certificate  of  the  trial  Judge.  Under  the 
terms  of  that  act  it  seems  to  us  that  the  bet- 
ter practice  would  be  to  specify  such  parts 


of  the  record  as  may  be  necessary  for  an  un- 
derstanding of  the  questions  which  it  is 
sought  to  have  reviewed,  and  have  the  same 
sent  to  this  court  under  the  certificate  of  the 
clerk  of  the  court  below.  This,  indeed,  is 
the  almost  universal  practice  of  the  bar  of 
the  state  at  this  time.  But,  while  this  is 
true,  we  cannot  hold  that  it  is  illegal  to  set 
out  in  the  bill  of  exceptions  the  material 
parts  of  the  pleadings  and  of  the  evidence  in- 
troduced on  the  trial,  with  a  recital  that  at 
the  conclusion  of  the  evidence  introduced  for 
I  the  plaintiff  the  court,  on  motion,  granted  a 
nonsuit,  and  dismissed  plaintiff's  case;  the 
bill  of  exceptions  then  assigning  error  in  due 
form  upon  the  order  of  the  court  granting  a 
nonsuit.  What  more  do  we  need  for  a  clear 
understanding  of  the  error  complained  of? 
The  trial  court  certifies  that  the  bill  of  ex- 
ceptions "contains  all  of  the  record  and  all 
of  the  evidence  material  to  a  clear  under- 
standing of  the  errors  complained  of,"  and  he 
also  certifies  in  terms  to  the  truth  of  every 
allegation  of  fact  made  in  the  bill  of  excep- 
tions. The  plaintiff  in  error  sets  out  bis  pe- 
tition, that  we  may  see  on  what  he  relied  for 
a  recovery,  and  the  answer  of  the  defendant, 
showing  to  what  extent  the  petition  was  ad- 
mitted and  wherein  it  was  denied.  Then  fol- 
lows a  brief  of  the  evidence  introduced  on 
the  trial.  Thus,  under  the  certificate  of  the 
Judge,  we  are  easily  enabled  to  determine 
whether,  by  admission  or  proof,  gp  admission 
and  proof,  the  plaintifTs  case  as  laid  is  made 
out  If,  in  a  given  case,  more  of  the  record 
is  needed  than  is  set  out  in  the  bill  of  ex- 
ceptions or  specified  therein,  it  is  made  the 
duty  of  this  court  to  send  to  the  clerk  of  the 
court  below,  and  have  it  duly  transmitted. 
We  are  prohibited  from  dismissing  any  writ 
of  error,  if  the  record  contains  enough  to  en- 
able us  to  decide  the  questions  raised,  or  if 
we  can  by  pur  own  efforts  secure  enough  to 
enable  us  to  understand  them.  Such  was  the 
construction  placed  upon  Civ.  Code,  S  6569, 
by  Justice  Lumpkin,  in  the  case  of  Gregory 
V.  Daniel,  93  Ga.  795,  20  S.  E.  666,  in  which 
case  no  part  of  the  record  whatever  was 
specified  in  the  bill  of  exceptions. 

Speaking  for  myself,  an  examination  of 
the  act  of  1889  leads  me  to  the  conclusion 
that  it  was  not  the  legislative  intention  that 
parts  of  the  record  other  than  the  brief  of 
the  evidence  (which  might  or  might  not  be 
so  brought)  be  put  into  the  bill  of  exceptions, 
but  rather  that  it  was  in  contemplation  that 
such  parts  of  the  record  as  were  material 
should  be  specified  in  the  bill  of  exceptions, 
and  sent  as  a  transcript  by  the  clerk  below 
to  this  court  But  we  are  thoroughly  com- 
mitted to  the  proposition  that  record  matter 
other  than  the  brief  of  evidence  may  be  set 
out  in  the  bill  of  exceptions  and  certified  to 
by  the  Judge,  and  that  when  such  is  done 
the  same  matter  is  not  to  be  brought  up  in 
a  transcript  of  the  record  certified  by  the 
clerk.  In  the  case  of  Brittain  v.  Griggs,  88 
Ga«  232,  14  S.  E.  609,  the  bill  of  exceptions 
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contained  a  statement  that  the  motion  for  a 
new  trial  was  overruled,  and  by  fair  impli* 
cation  disclosed  the  fact  that  certain  specific 
grounds  which  were  set  forth  in  the  bill  of 
exceptions  were  contained  in  the  motion* 
This  court  refused  to  dismiss  the  writ  of  er- 
ror. In  the  case  of  Burkhalter  v.  Oliver,  88 
Ga.  473,  14  S.  B.  704,  which  was  heard  at 
the  same  term,  the  bill  of  exceptions  contain- 
ed a  statement  that  a  verdict  was  rendered 
in  a  certain  amount  against  the  plaintiff  in 
error,  and  that  a  motion  for  a  new  trial  was 
made  and  overruled,  and  error  was  assigned 
on  the  refusal  of  the  court  to  grant  a  new 
trial  on  each  ground  of  the  motion,  the  lan- 
guage of  each  ground  being  quoted  in  the  as- 
signments of  error.  A  motion  was  made  to 
dismiss  the  writ  of  error  on  the  ground  that 
the  verdict  and  the  motion  for  a  new  trial 
were  not  specified  as  parts  of  the  record  to 
be  sent  up,  and  were  not  embraced  in  the 
transcript  of  the  record  before  this  court  In 
the  opinion  (page  477,  88  6a.,  page  706,  14 
S.  B.)  Chief  Justice  Bleckley  said:  "That 
certain  facts,  such  as  the  amount  of  a  ver- 
dict and  the  grounds  of  a  motion  for  a  new 
trial,  appear  of  record,  will  not  hinder  the 
same  facts  from  being  stated  in  the  bill  of 
exceptions  and  verified  by  the  certificate  of 
the  judge.  True,  this  could  not  be  done,  un- 
der the  prior  law,  and  may  not  be  the  best 
practice  under  the  act  of  1889,  but  there  is 
certainly  nothing  in  that  act  which  prohibits 
it  and  the  general  spirit  and  policy  of  the 
act  is  to  have  no  more  of  the  record  brought 
up  than  is  necessary."  See,  also,  Hawkins 
V.  Americus,  102  Ga.  790,  30  S.  B.  519,  where 
it  is  laid  down  that  a  writ  of  error  will  not 
be  dismissed  because  no  part  of  the  record 
is  specified,  the  bill  of  exceptions  containing 
enough  to  enable  this  court  to  ascertain  the 
real  questions  in  the  case.  In  Scott  v.  Whip- 
ple, 116  Ga.  214,  42  S.  B.  519,  it  was  said 
that  "no  bill  of  exceptions  can  be  dismissed 
on  account  of  the  negligence  of  the  plaintiff 
in  error  in  failing  to  incorporate  or  specify 
evidence  or  record  which  is  material  to  his 
case."  See,  also,  Ahrens  Mfg.  Go.  v.  Fatten 
Sash  Co.,  94  Ga.  247, 21  S.  B.  523;  Continental 
Ins.  Co.v.Wickfaam,  110  Ga.  129,  35  S.  B.  287. 
In  Lester  v.  Bqultable  Co.,  92  Ga.  576, 17  S.  B. 
675,  the  writ  of  error  was  dismissed,  because 
the  plaintiffs  in  error  not  only  "failed  to  brief 
the  evidence  as  required  by  law,"  but  'In- 
corporated needlessly  in  the  bill  of  excep- 
tions all  of  the  pleadings,  thus  aggravating 
the  very  evil  which  the  act  of  1889  for  bring- 
ing cases  to  this  court  was  in  a  large  measure 
intended  to  prevent"  In  Delk  v.  Pickens, 
92  Ga.  576.  17  S.  B.  862,  the  writ  of  error 
was  dismissed  because  the  plaintiff  in  error 
copied  in  full  in  the  bill  of  exceptions  the  ma- 
terial portions  of  the  record,  and  also  speci- 
fied the  same  to  be  brought  up  in  the  record, 
"in  violation  of  both  the  letter  and  the  spirit 
of  the  act  of  1889,  prescribing  the  manner  in 
which  cases  shall  be  brought  to  this  court 


by  duplicating,  instead  of  abbreviating,  the 
record."  It  will  be  seen  that  the  two  last 
cases  were  dismissed  for  bringing  too  much, 
rather  than  too  little,  to  this  court  In  the 
present  bill  of  exceptions  we  have  everything 
that  is  necessary  to  a  clear  understanding  of 
the  alleged  erors  complained  of,  the  certifi- 
cate of  the  trial  Judge  verifying  the  truth  of 
every  statement  of  fact  recited  and  the  cor- 
rectness of  every  paper  set  forth.  The  ludge 
still  further  certifies  that  the  bill  of  excep- 
tions contains  all  of  the  record  and  all  of  the 
evidence  necessary  to  a  clear  understanding 
of  the  case.  While,  as  before  stated,  we  dep- 
recate the  practice  of  bringing  matters  of 
record  up  in  this  way,  we  cannot  hold  that 
it  is  illegal,  and  the  motion  to  dismiss  the 
writ  of  error  is  therefore  overruled. 

2.  The  burden  was  upon  the  plaintiff  to 
show  a  lack  of  ordinary  care  on  the  part  of 
the  company,  and  also  to  show  that  at  the 
time  he  was  killed  the  deceased  was  in  the 
exercise  of  due  diligence  to  protect  himself. 
It  appears  that  the  deceased  was  digging  un- 
der an  embankment,  and  that  those  in  charge 
of  the  work  sent  men  to  the  top  of  the  em- 
bankment to  drive  wedges  in  the  earth  to 
prize  it  loose.  This,  however,  was  done  in 
full  view  of  the  deceased,  and  all  that  was 
necessary  for  him  to.  ascertain  that  the 
wedges  were  being  driven  was  for  him  to 
"look  up  and  see  them."  A  witness  for  the 
plaintiff,  who  was  working  within  three  feet 
of  the  deceased,  testified  that  he  knew  at  the 
time  that  the  wedges  were  being  driven,  that 
the  object  in  driving  them  was  to  make  the 
dirt  cave  in,  and  that  the  men  went  up  on 
the  embankment  for  that  purpose.  He  fur- 
ther testified  that  the  deceased  had  an  equal 
opportunity  with  himself  of  knowing  these 
facts,  that  both  of  them  were  present  when 
the  men  were  ordered  to  drive  the  wedges, 
and  that  the  order  was  given  in  a  tone  loud 
enough  for  the  deceased  to  hear  it  We 
think,  without  saying  more,  that  this  case 
falls  squarely  within  the  ruling  of  this  court 
in  Ga.  R.  Co.  v.  Ivey,  73  Ga.  499;  Held  t. 
Central  R.  Co.,  81  Ga.  694,  8  S.  B.  629; 
Georgia  R.  Co.  t.  Nelms,  83  Ga.  70,  9  S.  B. 
1049.  20  Am.  St  Rep.  308;  Western  &  At- 
lantic R.  Co.  V.  Jackson,  113  Ga.  355,  88  8. 
B.  820;  and  Atlantic  &  B.  Co.  t.  Reynolds. 
117  Ga.  47,  43  S.  B.  456.  The  plaintirs  hus- 
band assumed  the  ordinary  risks  of  his  em- 
ployment, and  was  bound  to  exercise  his  own 
skill  and  diligence  to  protect  himself.  The 
deceased  was  chargeable  with  knowledge  of 
the  physical  fact  that  in  undermining  dirt, 
when  the  support  is  removed,  the  dirt  will 
either  topple  over  or  cave  in.  At  the  time 
of  the  injuries  which  caused  his  death  he 
was  digging  under  an  embankment  while 
others,  in  plain  view  of  him,  were  driving  in 
wedges  to  force  away  the  overhanging  earth. 
The  plaintifT's  own  evidence,  in  our  opinion, 
clearly  demonstrates  that  the  deceased  could, 
had  he  used  the  skill  and  diligence  required 
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of  him  by  law  to  protect  himself^  have  ayold- 
ed  the  injuries  which  caused  his  death;  and 
the  grant  of  a  nonsuit  was  therefore  proper. 
Judgment  affirmed.  All  the  Justices  con- 
cur. 


(119  Ga.  M) 

STANDARD  WAGON  CO.  OF  GBORGIA  r, 
D.  P.  FEW  &  CX). 

(Supreme  Court  of  Georgia.    Dec  14,  1908.) 

PARTNERSHIP— UABILITIBS-PURCHASB  BT 
PARTNER— NOTICBy-SCOPB  OF  BUSINESS. 

1.  A  partnership  is  not  liable  on  a  note  given 
by  one  of  the  partners  for  the  purchase  of 
goods  bought  and  used  for  his  own  private  bene- 
fit, when  such  note  is  still  in  the  hands  of  the 
vendor,  and  the  purchase  of  such  goods  was 
not  authorized  or  ratified  by  the  other  part- 
ners, and  was  an  act  neither  actually  nor  ap- 
parently within  the  scope  or  ordinary  course  of 
the  partnership  business. 

2.  One  dealing  with  a  partnership  is  charge- 
able with  notice  of  the  character  of  the  part- 
nership business  as  conducted;  and  if  a  person 
take  fiom  one  of  the  partners  a  note  signed  by 
him  in  the  firm  name  as  payment  for  goods  sup- 
plied such  partner,  the  payee  is  bound  to  know 
whether  the  transaction  is  within  the  apparent 
scope  of  such  business. 

8.  It  follows  that,  where  a  suit  against  a 
partnership  on  a  promissorv  note  signed  by 
one  of  the  partners  is  defenued  by  the  copart- 
ners on  the  ground  that  the  note  was  given  for 
the  purchase  of  goods  for  their  partner's  own 
private  use,  and  was  not  the  act  of  the  part- 
nership, and  on  the  trial  there  is  evidence  that 
the  partner  signing  the  note  gave  it  for  the  pur- 
chase of  goods  for  his  own  use  which  were 
not  used  for  the  benefit  of  the  firm,  and  that 
the  transaction  was  not  within  the  real  or  ap- 
parent scope  of  the  partnership  business,  and 
was  not  authorized  or  ratified  by  the  other  part- 
ners, it  was  error  to  charge  that  the  payee  could 
recover  if  he  had  no  notice  that  the  act  was 
beyond  the  scope  of  the  business,  could  not  have 
known  it  by  the  use  of  ordinary  care,  and  hon- 
estly believed  he  was  dealing  with  the  firm  in 
a  partnership  transaction. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Morgan  Coun- 
ty; H.  G.  Lewis,  Judge. 

Action  by  the  Standard  Wagon  Company 
of  Georgia  against  D.  P.  Few  &  Co.  Verdict 
for  plaintur.  From  an  order  granting  a  new 
trial,  it  brings  error.    Affirmed. 

George  &  Anderson,  for  plaintiff  in  error. 
B.  W.  Butler,  for  defendant  in  error. 


SIMMONS,  C.  J.  Suit  was  brought  in  a 
Justice's  court  by  the  Standard  Wagon  Com- 
pany of  Georgia  against  Few  &  Co.,  a  part- 
nership, upon  a  promissory  note.  On  appeal 
to  the  supMor  court  the  Jury  returned  a  ver- 
dict for  the  plaintiff.  The  trial  Judge  grant- 
ed a  motion  for  a  new  trial.  Upon  the  sec- 
ond trial  the  Jury  again  found  for  the  plain- 
tiff. Upon  motion  this  verdict  was  also  set 
aside,  and  a  new  trial  granted.  To  this  Judg- 
ment the  plaintiff  excepted.  From  the  record 
it  appears  that  the  note  sued  on  was  signed 
by  one  Jackson,  a  member  of  the  defendant 
partnership,  in  the  name  of  the  firm.  The  de- 
fendants, the  other  partners,  in  their  answer 


admitted  the  signing  of  the  note  by  Jackson 
in  the  name  of  the  firm,  but  alleged  that  the 
note  was  given  for  the  purchase  of  goods  for 
Jackson's  own  private  use,  and  was  not  the 
act  of  the  partnership.  From  the  evidence  it 
appeared  that  the  note  was  given  the  plain- 
tiff by  Jackson  for  the  purchase  price  of  a 
phaeton.  The  decided  preponderance  of  the 
evidence— if,  indeed,  there  was  any  to  the 
contrary-Hshowed  that  this  phaeton  was  nev- 
er used  or  handled  by  the  partnership,  and 
that  the  partnership  received  no  benefit 
therefrom.  It  was  shown  that  the  partner- 
ship was  a  trading  concern  doing  a  general 
mercantile  business  and  dealing  In  general 
supplies,  mowing  machines,  hay  rakes,  and 
harvesters.  Neither  before  nor  after  the  time 
of  the  purchase  of  this  phaeton  did  the  part- 
nership deal  in  any  vehicles  of  any  kind. 
Jackson  was  the  managing  partner.  The 
partnership  agreements  did  not  contemplate 
a  dealing  in  vehicles,  the  defendants  did  not 
hold  themselves  out  as  dealers  in  vehicles, 
and  the  partnership  books  did  not  contain 
any  entry  of  this  transaction.  The  defend- 
ants did  not  know  of  the  purchase  of  the 
phaeton  or  the  giving  of  the  note  therefor, 
and  did  not  authorize  or  ratify  the  same. 

The  motion  for  new  trial  contained  a  num- 
ber of  grounds,  but  the  Judge  granted  the 
new  trial  upon  two  of  them  only.  One  of 
these  it  is  unnecessary  here  to  mention.  The 
other  was  that  the  court  had  erred  in  char- 
ging the  Jury  as  follows:  "If  the  signing  of 
the  note  was  done  by  a  member  of  the  firm, 
and  the  plaintiff  had  no  notice  that  the  act 
was  not  within  the  legitimate  business  of  the 
firm,  and  could  not  have  known  it  by  the 
exercise  of  ordinary  care,  and  plaintiff  hon- 
estly believed  It  was  dealing  with  the  firm 
in  a  partnership  transaction,  the  defendants 
would  be  liable  in  this  case."  If  there  was* 
.any  error  in  this  charge,  then  the  trial  Judge 
did  not  err  In  granting  a  new  trial.  Part- 
ners have,  of  course,  the  right  to  bind  each 
other  by  contracts  made  with  third  persons 
who  have  no  notice  of  any  special  restric- 
tions of  the  partnership  powers,  provided 
the  transaction  is  within  the  general  scope  of 
the  partnership  business.  Nor  is  the  copart- 
ner relieved  from  liability  on  a  contract  made 
by  bis  partner  because  of  a  limitation  in  the 
partnership  agreements  unknown  to  the  oth- 
er party,  when  the  act  or  transaction  is  with- 
in the  apparent  scope  of  the  business.  If 
persons  hold  themselves  out  as  general  part- 
ners, each  is  bound  by  the  transactions  of 
the  other  within  the  real  or  apparent  scope 
of  the  business  in  which  they  are  engaged, 
or  within  the  scope  of  other  like  enterprises 
in  the  same  community.  In  order  to  bind 
one  by  the  acts  of  another,  however,  some 
real  or  apparent  authority  must  appear. 
'*The  liability  of  one  partner  for  acts  and 
contracts, done  and  made  by  his  copartners 
without  his  actual  knowledge  or  assent  Is  a 
question  of  agency.  If  the  authority  is  de- 
nied by  the  actual  agreement  between  the 
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partners,  with  notice  to  the  party  who  claims 
under  it;  there  is  no  partnership  obligation. 
If  the  contract  of  partnership  Is  silent,  or  the 
party  with  whom  the  dealing  has  taken 
place  has  no  notice  of  its  limitations,  the 
authority  for  each  transaction  may  be  im- 
plied from  the  nature  of  the  business  accord- 
ing to  the  usual  and  ordinary  course  in  which 
it  is  carried  on  by  those  engaged  in  it  in 
the  locality  which  is  its  seat,  or  as  reason- 
ably necessary  or  fit  for  its  successful  prose- 
cution. If  it  cannot  be  found  in  that,  it  may 
still  be  inferred  from  the  actual,  though  ex- 
ceptional, course  and  conduct  of  the  business 
of  the  partnership  itself  as  personally  carried 
on  with  the  knowledge,  actual  or  presumed, 
of  the  partner  sought  to  be  charged."  Irwin 
V.  Williar,  110  U.  S.  506,  4  Sup.  Ot.  163,  28 
L.  Ed.  225.  "When  the  business  of  a  part- 
nership is  defined,  known,  or  declared,  and 
the  company  do  not  appear  to  the  world  in 
any  other  light  than  the  one  exhibited,  one 
of  the  partners  cannot  make  a  valid  part- 
nership engagement  except  on  partnership  ac- 
count There  must  be  at  least  some  evidence 
of  previous  authority  beyond  the  mere  cir- 
cumstance of  partnership  to  make  such  a 
contract  binding.  If  the  public  have  the 
usual  means  of  knowledge  given  them,  and 
no  acts  have  been  done  or  suffered  by  the 
partnership  to  mislead  them,  every  man  is 
presumed  to  know  the  extent  of  the  partner- 
ship with  whose  members  he  deals;  and 
when  a  person  takes  a  partnership  engage- 
ment, without  the  consent  or  authority  of 
.the  firm,  for  a  matter  that  has  no  reference 
to  the  business  of  the  firm,  and  is  not  with- 
in the  scope  of  its  authority  or  its  regular 
course  of  dealing,  he  is,  in  Judgment  of  law, 
guilty  of  a  fraud."  8  Kent's  Com.  (14th  Ed.) 
•43;  Venable  v.  Levick,  2  Head,  351;  Dick- 
inson V.  Valpy,  10  B.  &  C.  128,  21  Eng.  Com. 
Law,  68.  ''If  a  partner  does  an  act  for  a  , 
purpose  apparently  not  connected  with  the 
firm's  ordinary  course  of  business,  he  is  not 
acting  in  pursuance  of  any  apparent  author- 
ity, and  the  firm  will  not  be  bound  unless 
the  partner  In  fact  had  authority.  If,  for  in- 
stance, a  partner  pledges  the  credit  of  the 
Ann  for  a  purpose  apparently  not  connected 
with  Its  ordinary  course  of  business— e.  g., 
for  the  purpose,  to  the  knowledge  of  the 
creditor,  of  paying  his  private  debts  (Lever- 
son  V.  Lane  [1862]  13  0.  B.  N.  S.  278;  In  re 
Riches  [1864]  4  De  G.,  J.  &  S.  581;  Snaith  v. 
Burridge  [1812]  4  Taunt.  684)— the  firm  is  not 
bound  unless  he  is  in  fact  specially  author- 
ized by  the  other  partners  (Part  Act  1890, 
8  7).  The  onus  of  proving  such  authority  is  on 
the  creditor,  and  it  is  not  sufi^cient  for  him 
to  prove  that  he  honestly  believed  there  was 
such  authority  (Id.,  and  Kendal  v.  Wood 
[1871]  L.  B.  6  Ex.  243),  unless  the  other  part- 
ners are  by  their  conduct  estopped  from  de- 
nying the  authority  (Id.)."  9  Enc.  Laws  of 
Eng.  461.  The  creditor  cannot  shield  himself 
behind  his  ignorance  of  the  authority  of  the 
partner  with  whom  he  deals,  even  though 


he  may  have  exercised  ordinary  care  to  as- 
certain it  He  must,  in  order  to  bind  the 
partnership,  either  show  express  authority  or 
facts  from  which  the  law  will  imply  author- 
ity. If  he  cannot  show  either,  he  cannot  hold 
the  partnership.  He  must,  at  his  peril,  in 
dealing  with  a  single  partner,  ascertain  the 
actual  or  apparent  authority  of  such  partner. 
In  other  words,  when  he  deals  with  a  mem- 
ber of  a  partnership  in  a  matter  as  to  which 
such  member  has  no  express  authority,  he  is 
chargeable  with  notice  of  the  apparent  char- 
acter and  scope  of  the  partnership  business. 
It  was  therefore  error  to  charge  that  the 
test  of  liability  of  the  partnership  was  the 
honest  and  reasonable  belief  of  the  plaintiff. 
As  was  said  by  Lush,  J.,  in  Kendal  v.  Wood, 
L.  B.  6  Ex.  254,  "The  mistaken  belief  that 
the  one  partner  had  that  authority  cannot 
prejudice  the  right  of  the  other,  if  the  other 
did  nothing  to  induce  such  a  belief." 

We  express  no  opinion  as  to  the  evidence 
in  this  case,  or  as  to  what  the  verdict  of  the 
Jury  should  be.  The  trial  Judge  granted  a 
new  trial  because  he  thought  that  the  case 
had  been  submitted  to  the  Jury  under  incor- 
rect instructions.  We  agree  with  him  in 
this  view,  and  therefore  a£Qrm  his  Judgment 
granting  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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CBIBB  T.  PABKEB,  Judge. 

(Supreme  C:k)urt  of  Georgia.    Dec.  17,  1903.) 

INSANITY—INQUISITION  AFTER  CONVICTION— 
REPEAL  OP  STATUTE  —  EFFECT  —  PENDING 
CASES— SUSPENSION  OF  SENTENCE— MANDA- 
MUS. 

1.  Pen.  Oode  1895,  §  1047,  as  amended  by 
the  act  of  December  21,  1897  (Acts  1897,  p.  41; 
Van  Epps'  Ckxle,  S  6757).  was  repealed  by  the 
act  of  August  17,  1903  (Acts  1903,  p.  77),  pro- 
viding for  the  abolition  of  trials  or  mquisitions 
after  conviction  as  to  the  sanity  of  persona  ac- 
cused of  capital  offenses. 

2.  The  third  section  of  the  repealing  act, 
which  provided  that  that  act  "shall  not  apply 
to  any  pending  case,"  has  application  only  to 
Inquisitions  of  insanity  pending  under  Act  1897, 
p.  42. 

3.  After  the  date  of  the  passage  of  the  re- 
pealing act  a  judge  of  the  superior  court  had 
no  jurisdiction  to  entertain  an  original  appli- 
cation for  an  inquisition  of  insanity  under  Act 
1897,  p.  41,  or  to  grant  an  order  suspending 
the  sentence  in  the  case. 

4.  Biven  if  the  refusal  of  a  judge  to  enter- 
tain such  an  application  is  such  a  decision  as 
would  authorize  the  applicant  to  tender  a  bill 
of  exceptions  complaining  thereof,  the  judge, 
when  signing  such  a  bill  of  exceptions,  has  no 
authority  to  grant  an  order  suspending  the 
sentence  merely  because  the  bill  of  exceptions 
has  been  signed. 

5.  Even  if  this  court  has  jurisdiction  by  man- 
damus in  any  case  to  compel  a  judge  of  the 
trial  court  to  grant  an  order  suspending  the 
sentence  in  a  criminal  case,  for  the  reason 
that  the  granting  of  such  an  order  is  a  nec- 
essary part  of  the  bill  of  exceptions,  this  court 
has  no  jurisdiction  to  Issue  the  writ  of  manda- 
mus for  such  purpose  in  a  case  where,  a(  the 
time  the  judge  signs  the  bill  of  exceptions,  he 
has  no  jurisdiction  over  the  sentence  ien^t 
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to  be  snspended*    Haskenf  y.  State,  40  8.  B. 
907,  114  Ga.  837. 
(Syllabus  by  the  Ctonrt) 

Application  by  Lee  Gribb  for  writ  of  man- 
damus to  Parker,  judge.    Writ  denied. 

Qolncey  &  McDonald,  for  applicant 
PBB  OUBIAM.    Mandamus  nisi  denied. 


(133  N.  C.  761) 

8TATB  T.  BOGGAN. 

<Sqpreme  Ooort  of  North  Carolina.    Dee.  19, 
1903.) 

HOMICroE— MURDER  IN  THB  FIRST  DBORBfl^- 
inriDBNCB  —  SUFFICIBNCY  —  INSTRUCTIONS 
—PREJUDICIAL  BRROR  — EVIDBNCB  — DTINQ 
DECLARATION— NEW  TRIAL—MISCONDUCT  OF 
JURY— PRESUMPTION— DISCRETION  OF  TRIAL 
COURT. 

L  In  a  prosecution  for  homicide,  declarations 
of  deceased  that  defendant  shot  him  were  com- 
petent as  dying  declarations,  where  it  was 
shown  tiiat  deceased  was  informed  the  morn- 
ing after  the  homicide  that  the  wound  would 
probably  prove  fatal,  and  just  before  making 
the  statements  on  the  following  morning  he 
stated  that  he  was  getting  weaker,  belieyed  he 
was  going  to  die,  and  that  the  doctors  had  so 
informed  him. 

2.  In  a  prosecution  for  homicide,  eyidence  ex- 
amined, and  held  suflBcient  to  authorize  a  con- 
Tiction  of  murder  in  the  first  degree. 

8.  In  a  prosecution  for  homicide,  defendant 
could  not  complain  of  a  refusal  to  instruct  that 
he  could  not  be  convicted  of  manslaughter, 
where  there  was  uncontradicted  eyidence,  ex- 
cept as  to  his  identity,  of  murder  in  the  first 

4.  Where  it  is  shown  In  a  prosecution  for 
homicide  that  there  was  opportunity  to  in- 
fluence the  jury,  bat  not  that  the  jury  was  ac- 
tually influenced,  the  granting  of  a  new  trial 
is  in  the  discretion  of  the  trial  judge. 

6.  The  presumption  is  in  favor  of  the  integ- 
rity of  a  yerdict,  and  the  burden  is  on  the  as^ 
sailant  thereof  to  show  that  the  jurors  were 
improperly  influenced,  or  that  their  conduct 
was  such  that,  as  a  matter  of  law,  there  was 
-no  trial." 

d.  In  a  prosecution  for  homicide,  it  was 
shown  on  motion  for  a  new  trial  that  the  jury 
was  quartered  in  a  hotel  adjoining  the  alley  in 
which  the  killing  occurred,  and  that  on  two 
occasions  the  jury  were  conducted  through  the 
alley  to  the  privy.  In  reference  to  these  facts, 
the  court  found  that  while  the  jury  could  ana 
did  see  the  circumstances  as  to  light,  etc.,  sur- 
rounding the  killing,  they  made  no  mention  of 
any  such  things,  and  did  not  remark  thereon 
in  their  deliberations  or  anywhere  else.  Held, 
that  the  court's  findings  would  be  construed  to 
indicate  that  the  jury  were  not  influenced  by 
what  they  saw,  and  its  refusal  to  set  aside  the 
verdict  would  not  be  disturbed. 

Montgomery,  J.,  dissenting  in  part 

Appeal  from  Superior  Court,  Anson  County; 
C.  M.  Cooke,  Judge. 

Will  Boggan  was  convicted  of  murder  in  the 
first  degree,  and  appeals.    Affirmed. 

The  following  are  the  instructions  of  the 
trial  court: 

"(1)  All  murders  which  shall  be  perpetrated 
by  means  of  poison,  lying  in  wait,  Imprison- 
ment, starving,  torture,  or  by  another  kind  of 
willful,  deliberate,  and  premeditated  killing, 

fl.  Sm  Homicide,  vol.  26,  Cent.  Dig.  S8  433,  434. 


or  which  shall  be  committed  in  the  perpetra* 
tion  of  or  attempt  to  perpetrate  any  arson» 
rape,  robbery,  burglary,  or  other  felony,  shall 
be  deemed  to  be  murder  in  the  first  degree, 
and  shall  be  punished  with  death.  All  other 
kinds  Of  murder  shall  be  deemed  murder  in 
the  second  degree.  Any  other  wrongful  kill- 
ing of  a  human  being  Is  manslaughter. 

*'(2)  Murder  in  the  second  degree  is  the 
willful  and  unlawful  killing  of  a  human  being 
with  malice. 

"(3)  But  to  make  the  killing  murder  in  the 
first  degree,  it  must  not  only  be  done  with 
malice,  but,  unless  perpetrated  by  means  of 
poison,  lying  in  wait,  imprisonment,  starving, 
or  torture,  or  committed  in  the  perpetration  or 
the  attempt  to  perpetrate  some  arson,  rape, 
robbery,  burglary,  or  some  other  felony,  it 
must  be  committed  vrith  deliberation  and  pre- 
meditation. 

"(4)  General  malice  is  wickedness;  a  dis- 
position to  do  wrong;  a  diabolical  heart,  re- 
gardless of  social  duty,  and  fatally  bent  on 
mischief.  Particular  malice  means  ill  will;  a 
grudge;  a  desire  to  be  revenged  on  a  partic- 
ular person.  Malice,  also,  in  respect  of  the 
rule  for  the  proof  of  its  existence,  is  either 
implied  or  expressed.  Implied  malice  Is  when 
the  law  presumes  its  existence.  The  law  pre- 
sumes malice  from  the  use  of  a  deadly  weap- 
on, and,  when  it  is  admitted  or  proved  that 
the  slaying  was  with  a  deadly  weapon,  the 
burden  is  upon  the  accused  to  satisfy  the  jury, 
not  beyond  a  reasonable  doubt,  but  to  satisfy 
them  of  the  existence  of  facts  and  circum- 
stances in  mitigation,  and  sufficient  to  reduce 
the  offense  below  murder  in  the  second  de- 
gree. Mere  words,  however  opprobrious  and 
insulting,  are  not  legal  provocation  for  the 
use  of  a  deadly  weapon,  and  cannot  be  allow- 
ed as  sufficient  to  reduce  the  ofTense  below 
murder  In  the  second  degree,  when  the  killing 
is  with  a  deadly  weapon. 

"(5)  A  deliberate  and  premeditated  killing 
can  only  be  where  there  is  a  murderous  intent 
and  purpose  in  the  heart,  formed  before,  and 
not  simultaneously  with,  the  killing,  and  a 
steadfast  resolve  and  deep-rooted  purpose  to 
kill  the  deceased,  after  carefully  considering 
the  consequences. 

"(6)  Dying  declarations  of  the  facts  of  the 
killing  and  of  the  person  who  did  it  are  com- 
petent, but  should  be  received  with  caution. 

"(7)  Of  every  fact  material  and  essential  to 
the  guilt  of  the  prisoner  of  any  one  of  the 
offenses  the  jury  must  be  satisfied  beyond  a 
reasonable  doubt,  and,  upon  a  consideration 
of  the  whole  evidence,  the  Jury  must  be  satis- 
fied beyond  a  reasonable  doubt  that  the  de- 
fendant is  guilty,  before  they  could  find  him 
guilty  of  any  one  of  the  oCTenses. 

"(8)  The  court  instructs  you  that  In  this 
case  the  defendant  is  guilty  of  at  least  murder 
in  the  second  degree,  or  nothing.  It  will  be 
your  duty  to  consider  first  if  he  be  guilty  of 
the  homicide,  and  then  whether  it  be  murder 
In  the  first  or  second  degree. 

"(9)  Upon  the  question  of  identity,  the  court 


112 


46  SOUTHBASTBRN  REPOBTBR. 


(N.a 


instracts  you  that  tbe  state  mnst  satisfy  you 
beyond  a  reasonable  doubt  that  the  defendant 
Is  the  man  who  fired  the  fatal  shot  that  killed 
John  Sulllyan,  and  if  the  state  has  failed  to 
satisfy  you  beyond  a  reasonable  doubt  that 
the  defendant  Is  the  man  who  fired  the  fatal 
shot,  or  if,  after  considering  and  weighing  all 
the  evidence,  your  minds  are  left  in  painful 
doubt  and  uncertainty  upon  that  point,  it 
would  be  your  duty  to  acquit  the  defendant; 
and  upon  this  question  it  will  be  your  duty  to 
consider  all  the  evidence  offered  by  the  state, 
including  the  dying  declarations  of  the  de- 
ceased that  the  defendant  was  the  man  who 
shot  him,  as  testified  by  the  witness  Craw- 
ford, the  widow  and  brothers  of  the  deceased, 
if  you  shall  find  the  facts  testified  to  be  true; 
and  the  evidence  of  the  witnesses  Stames  and 
Morgan  that  they  saw  the  man  shoot  the  de- 
ceased; that,  while  they  did  not  Icnow  the 
name  of  the  defendant,  they  knew  the  man, 
and  did  recognize  him  as  soon  as  they  saw 
him,  and  that  it  was  the  defendant;  and  also 
their  evidence  that  they  recognized  his  voice 
the  first  time  they  heard  it  afterwards  as  the 
voice  of  the  man  who  shot  the  deceased;  if  you 
shall  find  the  facts  testified  to  by  them  to  be 
true;  and  also  the  evidence  in  corroboration  of 
the  said  Stames  and  Morgan,  if  those  witness- 
es who  testified  to  hearing  the  said  Starnes 
and  Morgan  say,  after  the  shooting,  and  be- 
fore they  saw  the  said  defendant,  thereafter, 
that  they  did  not  know  the  name  of  the  man 
who  did  the  shooting;  that  they  would  know 
him  if  they  .should  see  him  again;  if  you  shall 
find  the  said  facts  to  be  true.  Ton  will  also 
consider  the  evidence  of  the  witness  Starnes 
that  the  man  who  shot  the  deceased  had  on  a 
short,  Itght-colored  overcoat,  and  a  brown  der- 
by hat  and  of  Morgan  that  he  had  on  a  light- 
colored  overcoat,  and  the  evidence  of  the  wit- 
nesses who  testified  to  seeing  the  defendant 
that  night,  and  that  he  had  on  a  light-colored 
overcoat  and  a  brown  derby  hat,  if  you  should 
find  these  facts  to  be  true;  and  you  will  also 
consider  the  evidence  of  the  witnesses  of  the 
general  bad  character  of  the  defendant.  And 
you  will  also  consider  the  evidence  of  the  wit^ 
nesses  who  testified  to  seeing  the  defendant, 
on  the  night  the  deceased  was  shot,  at  a  point 
on  the  street  not  far  from  where  the  shooting 
occurred,  with  a  pistol  in  his  hands,  and  the 
evidence  of  the  witnesses  that  the  defendant 
and  the  deceased  were  quarreling,  that  night 
and  not  far  from  the  place  of  the  shooting,  and 
not  long  before  the  shooting  occurred— provid- 
ed you  shall  find  the  facts  to  be  true;  and  up- 
on this  question  you  will  consider  all  the  evi- 
dence that  is  in  favor  of  the  defendant,  includ- 
ing the  fact  that  the  shooting  occurred  in  the 
night  time  in  the  alley;  that  neither  Starnes 
nor  Morgan  knew  the  man  by  name,  and  their 
failure  to  tell  who  it  was  that  did  the  shooting 
immediately  after  the  shooting,  and  the  testi- 
mony of  these  witnesses  who  testified  that 
Starnes  and  Morgan  stated  soon  after  the 
shooting  that  they  did  not  know  the  man  who 
shot  Sullivan;  the  evidence  of  the  witnesses 


who  testified  that  Will  Boggan  did  not  wear 
a  light-colored  overcoat,  and  did  not  own  one, 
and  that  he  did  not  have  a  brown-colored  der- 
by hat  You  will  also  consider  the  evidence 
of  the  defendant  himself  that  he  was  not  the 
man  who  shot  the  deceased;  that  he  was  not 
at  the  place  where  he  was  shot  but  that  he 
had  left  town  before  it  occurred,  and  had  gone 
by  his  home,  and  shortly  afterwards  had  gone, 
in  company  with  Monroe  Ledbetter,  Jean  Ty- 
sen,  Thomas  Boggan,  Frank  Sturdivant  Wal- 
ter Howell,  Garfield  Howell,  and  Jesse  Wil- 
Joughby,  to  a  point  in  some  woods  more  than 
a  mile  from  town,  and  where  he  and  they  had 
remained  playing  cards  until  a  late  hour  In 
the  night;  and  also  the  evidence  of  Monroe 
Ledbetter  that  he  went  with  the  defendant 
from  town  before  the  shooting  occurred,  and 
was  vdth  him  on  the  way  to  and  over  in  the 
woods  until  a  late  hour  in  the  night;  and  also 
the  testimony  of  Frank  Sturdivant  Jean  Ty- 
sen,  Qarfield  Howell,  and  Thomas  Boggan 
that  they  got  up  vdth  the  defendant  and  Mon- 
roe Ledbetter,  and  accompanied  them  to  the 
woods  for  the  purpose  of  playing  cards,  and 
that  they  remained  there  with  the  defendant 
until  a  late  hour  of  the  night;  and  the  testi- 
mony of  Cornelia  Ledbetter  and  Nellie  Bog- 
gan to  the  fact  that  Boggan  and  Ledbetter 
were  at  their  respective  homes  between  nine 
and  ten  o'clock,  and  left  with  their  lanterns; 
and  the  evidence  that  the  defendant  after  his 
return  from  the  woods,  on  being  Informed*  by 
his  wife  that  the  ofllcer  had  l>een  at  his  home 
to  arrest  him  on  the  charge  of  shooting  the 
deceased,  came  at  once  to  town,  and  sought 
the  o£Bcer,  and  inquired  the  cause  of  his  ar- 
rest; and  you  will  also  consider  the  evidence 
as  to  the  good  character  of  Monroe  Ledbetter. 
Jean  Tysen,  Tom  Boggan,  and  Frank  Sturdi- 
vant and  Anna  Johnson,  Cornelia  Ledbetter, 
and  Nellie  Boggan,  and  of  the  bad  character 
of  Judge  Stames.  You  will  also  consider  the 
evidence  of  the  witness  who  testified  to  meas- 
uring the  rabber  overshoe  that  defendant  ha$ 
on,  and  then  applying  the  measure  to  tracks 
made  by  some  one  wearing  apparently  rabber 
shoes,  going  away  from  the  place  of  the  kill- 
ing, and  that  the  measure  of  the  tracks  was 
one-eighth  inch  shorter  than  the  measure  of 
the  other  soles.  The  court  does  not  claim  to 
have  herein  called  your  attention  to  all  the 
evidence  in  the  case,  but  you  will  consider  all 
the  evidence,  and  allow  to  it  such  weight  as 
you  may  find  it  entitled  to. 

"(10)  If  you  shall  find  b^ond  a  reasonable 
doubt,  after  considering  all  the  evidence  in 
the  case,  that  the  defendant  fired  the  shot 
that  killed  the  deceased,  and  if  you  shall 
further  find  beyond  a  reasonable  doubt  that 
the  defendant,  moved  by  feeling  of  revenge 
and  ill  will  towards  the  deceased,  had,  after 
considering  carefully  the  consequences,  cool- 
ly and  deliberately  formed  the  murderous 
purpose  against  the  deceased,  and,  with  the 
steadfast  resolve  and  intent  to  kill  the  de- 
ceased, and  with  deliberation  and  premedi- 
tation,  fired  the  said  shot  then  you  will 
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find  fhe  defendant  guilty  of  murder  in  the 
first  degree;  but,  if  you  shall  not  be  so 
satisfied  b^ond  a  reasonable  doubt,  you  will 
find  tbe  defendant  not  guilty  of  murder  in 
the  first  degree.  And  upon  tbe  question  of 
premeditation  and  deliberation  the  court  in- 
structs you  that  the  killing  with  the  pistol, 
while  it  is  a  presumption  of  malice,  would 
not  be  so  of  deliberation  and  premeditation, 
and  would  not  be  evidence  thereof.  You 
will,  upon  this  question  of  premeditation  and 
deliberation,  consider  the  evidence  offered 
by  the  state  of  threats  made  by  the  defend- 
ant against  the  deceased,  as  testified  to  by 
the  witnesses  A.  J.  Johnson  and  Booker  Lit- 
tle, and  the  evidence  that  the  man  who  shot 
the  deceased  was  standing  close  by  tl^e  side 
of  the  wall  on  one  side  of  the  alley,  along 
which  the  deceased  was  going,  if  you  shall 
find  that  the  defendant  was  the  man  who 
was  standing  by  the  side  of  said  wall,  and 
was  the  man  who  shot  the  deceased,  and 
that,  upon  the  deceased  addressing  and  sa- 
luting him  by  using  the  word  'Hello,'  he 
cursed  him.  But  you  will  not  consider  upon 
the  question  for  the  state  any  expressions 
of  the  defendant  tending  to  show  ill  will 
or  bad  temper  generally.  You  will  consider 
for  the  defendant  the  denial  of  the  defend- 
ant that  he  made  the  threats  testified  to  by 
the  witnesses,  and  all  the  other  evidence  in 
the  case  that  may  be  in  his  favor. 

"(11)  If  you  should  find  beyond  a  reason- 
able doubt  that  the  defendant  fired  the  shot 
that  killed  the  deceased,  but  that  the  kill- 
ing was  not  deliberated  and  premeditated, 
then  you  will  find  the  defendant  guilty  of 
murder  in  the  second  degree;  but,  if  you  are 
not  so  satisfied,  you  will  find  the  defendant 
not  guilty.  And  upon  this  question  you  will 
consider  all  the  evidence  to  which  I  have 
called  your  attention,  and  all  the  other  evi- 
dence in  the  case. 

"(12)  As  to  the  testimony  of  Will  Boggan, 
the  defendant,  the  court  instructs  you  that 
it  is  your  duty  to  weigh  and  scrutinize  his 
evidence  carefully,  on  account  of  his  interest 
in  the  result  of  the  trial,  but  if,  after  doiiij: 
so,  you  are  satisfied  he  has  told  the  truth, 
you  will  allow  the  same  weight  to  his  tes- 
timony that  yon  would  to  any  other  credible 
witness.*' 

H.  H«  McLendon,  for  appellant  The  At- 
torney General,  for  the  State. 

CONNOR,  J.  The  prisoner  was  convicted 
of  murder  in  the  first  degree,  and  from  the 
Judgment  of  the  court  appealed.  The  facts 
material  to  the  decision  of  the  exceptions 
set  out  in  the  record  and  case  on  appeal  are 
as  follows:  On  the  night  of  February  28, 
1903,  the  deceased  met  Morgan  and  Starnes 
near  the  Klondyke  Hotel,  in  the  town  of 
Wadesboro.  They  went  into  and  down  an 
alley  between  the  hotel  and  stote  of  one 
Williams  for  the  horse,  and  buggy  of  the  de- 
ceased. There  was  testimony  on  the  part 
of  the  state  tending  to  show  that,  as  the 
4C  S.E.-S 


three  persons  went  down  the  alley,  the  pris- 
oner was  standing  up  beside  a  wall,  and  de- 
ceased spoke  to  him  in  a  friendly  manner; 
the  prisoner  responding,  "Hello,  you  damn 
son  of  a  b— ."  Deceased  said,  "I  do  not 
like  to  take  that  off  of  no  man,"  and  made 
an  attempt  to  turn  around.  'The  other  two 
persons  with  him  prevented  him  from  do- 
ing so,  and  the  three  started  on  down  the 
alley.  Prisoner  followed  them.  One  of  the 
witnesses  swore  that  he  saw  a  pistol  in  pris- 
oner's hand;  that  he  turned  deceased  loose, 
and  started  around  the  corner  by  the  store; 
that  he  looked  back,  and  saw  prisoner  with 
pistol  in  his  hand,  arm  outstretched,  pre- 
senting it  towari  deceased,  and  he  said,  "I 

will  break  it  off  in  you,  you  d son  of  a 

b— ;"  that  he  then  saw  the  pistol  fire. 
The  prisoner  turned  and  ran  up  the  alley- 
way. Witness  went  to  deceased  and  asked 
him  if  he  was  hit,  and  he  said,  "That  negro 
has  killed  me."  The  witness  said:  "Boggan 
followed  Sullivan,  after  using  the  words, 
ten  or  fifteen  feet,  before  he  shot  He  was 
about  four  or  five  feet  from  Sullivan  when 
be  shot  him."  The  witness  Starnes  further 
testified:  "I  looked  back,  and  saw  the  negro 
following.    I  turned   and   told  him   to  go 

back.    He  said.  'I'll  be  d if  X  do.'    Just 

about  that  time  Sullivan  stepped  around  me 
and  said,  'I  do  not  like  to  take  that'  The 
negro  said,  *I  gave  it  to  you,  and  PIl  be 

d if  I  take  it  back.    Before  I  will,  I 

will  break  it  off  in  you.'  Sullivan  pulled  off 
his  right  glove,  and  went  to  put  it  in  his 
pocket,  and  as  he  did  so  the  negro  shot  him." 
There  was  other  testimony  in  regard  to  the 
identity  of  the  prisoner.  The  prisoner  set  up 
an  alibi,  and  introduced  testimony  tending 
to  sustain  his  contention  that  he  was  at  an- 
other place  at  the  time  of  the  homicide.  The 
deceased  was  shot  on'  Saturday  night,  and 
died  the  following  Tuesday.  Dr.  Bennett 
and  Dr.  Ashe  saw  him  on  Sunday  morning. 
"He  was  then  rational  and  very  much  com- 
posed." Doctors  told  him  tliat  the  wound 
would  very  probably  prove  fatal.  They  ex- 
tended some  hope  to  him  by  means  of  an 
operation  that  might  save  him.  They  told 
him  that  they  were  preparing  for  a  state- 
ment he  might  make  to  the  magistrate. 
Prisoner  objected  to  this  testimony.  Objec- 
tion overruled.  No  statement  by  the  pris- 
oner was  introduced.  Julius  Sullivan,  a 
brother  of  the  deceased,  was  introduced,  and 
testified  that  he  saw  the  deceased  about  3:30 
o'clock  Monday  morning.  To  an  inquiry  as 
to  his  condition,  deceased  said:  "I  am  in  a 
bad  fix."  About  9  o'clock  that  momiug  de- 
ceased sent  for  vdtness,  and  said:  "Well, 
I  am  about  to  leave  you  all.  I  hate  to  leave 
my  little  children."  Witness  then  asked 
him  if  he  knew  who  shot  him.  He  said: 
"Yes;  I  know  who  shot  me.  Will  Boggan 
shot  me.  I  have  been  knowing  him  all  my 
life."  Witness  duly  objected  and  excepted 
to  the  admission  of  this  testimony.  Daniel 
Crawfoi'd  also  testified  to  similar  declara- 
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tlons  of  deceased  made  about  the  middle  of 
Monday  afternoon.  Before  making  the  state- 
ment as  to  who  shot  him,  deceased  said: 
"I  am  getting  weaker.  I  belleye  I  am  go- 
ing to  die."  Witness  said  he  hoped  not. 
Deceased  said:  'Tes;  he  thought  he  was 
bound  to  die.  '  The  doctors  thought  he  could 
not  possibly  get  well."  To  all  of  which  pris- 
oner duly  excepted. 

The  declarations  of  the  deceased  were 
clearly  competent  Every  condition  upon 
which  dying  declarations  are  made  compe- 
tent were  shown  to  exist  The  rulliig  of  his 
honor  Is  sustained  by  a  long  and  uniform 
current  of  decisions  of  this  court  State  t. 
Dixon,  131  N.  C.  808,  42  S.  %.  944.  We  have 
examined  the  other  exceptions  to  the  admis- 
sion of  testimony.  We  concur  with  his  hon- 
or In  respect  to  them. 

The  prisoner  requested  his  honor  to  charge 
the  Jury  "that  upon  the  evidence  the  Jury 
cannot  find  a  verdict  of  murder  In  the  first 
degree.*'  This  was  declined,  and  prisoner 
excepted.  His  honor  could  not  properly 
have  given  the  Instruction.  According  to  the 
decisions  of  this  court,  there  was  ample  evi- 
dence, if  believed  by  the  Jury,  to  show  pre- 
meditation. Similar  instructions  were  asked 
in  regard  to  verdict  of  murder  in  the  second 
degree  and  manslaughter,  and  declined.  The 
ruling  upon  the  first  prayer  disposes  of  these. 
His  honor  might  well  have  given  the  In- 
struction as  to  manslaughter,  but,  of  course, 
the  prisoner  cannot  complain  of  his  failure 
to  do  so.  In  no  possible  point  of  view  could 
they  find  the  prisoner  guilty  of  manslaugh- 
ter. His  honor's  charge,  set  out  In  full,  Is 
clear,  exhaustive,  and  absolutely  fair  to  the 
prisoner.  If  there  was  any  error,  the  state 
alone  had  a  right  to  complain.  The  real  con- 
test In  the  case  centered  upon  the  question 
of  the  Identification  of  the  prisoner.  If  the 
testimony  of  the  only  witnesses  to  the  hom- 
icide Is  true,  it  was  an  unprovoked,  heartless 
murder.  There  is  no  contradictory  evidence 
in  respect  to  the  way  in  which  the  deceased 
was  killed. 

We  have  examined  the  exception  to  the 
reply  made  by  his  honor  to  the  question  pro- 
pounded by  the  Jury  after  an  hour's  delibera- 
tion, and  find  no  error  therein. 

The  last  exception  urged  by  the  prisoner's 
able  and  faithful  counsel  relates  to  the  con- 
duct of  the  Jury.  In  respect  thereto  his  hon- 
or finds  the  following  facts:  "The  Jury,  pend- 
ing the  trial,  were  quartered  in  the  Klondyke 
Hotel  by  the  officer,  and  kept  together  there 
at  night,  and  when  not  attending  upon  the 
sessions  of  the  court  That  the  alley  in 
which  the  shooting  occurred  was  right  on 
one  side  of  the  hotel,  and  was  the  nearest 
way  from  the  hotel  to  the  privy,  and  that 
on  two  occasions  the  Jury  were  carried  by 
the  officer  through  the  alley  to  reach  the 
privy  for  the  calls  of  nature.  The  first  time 
was  on  the  night  after  the  Jury  was  impanel- 
ed, and  before  any  evidence  was  Introduced. 
The  next  time  was  on  yesterday,  in  the  day- 


time, pending  the  argument  The  court  finds 
that  the  Jury,  nor  did  any  of  them,  at  any 
other  time  visit  or  go  through  the  alley,  and 
that  there  were  not  any  remarks  made  by 
any  one  of  the  Jury,  nor  by  the  officer  at- 
tending them,  as  to  the  condition  or  appear- 
ance of  the  alley,  and  that  the  Jury  could 
see  and  did  see  the  alley  from  time  to  time 
as  they  passed  along  by  it  going  to  and  re- 
turning from  the  sessions  of  the  court  but 
no  remarks  were  made  by  them,  or  any  of 
them,  as  to  the  conditions  of  the  alley,  or 
appearances  therein.  That  the  Jury,  from 
the  hotel  windows,  could  see  and  did  see  the 
alley  and  street  along  which  the  accused 
was  alleged  to  have  gone  after  the  shooting. 
The  court  further  finds  that  the  Jury  could 
and  did  see  the  electric  lights,  and  could 
and  did  see  to  what  extent  they  lighted  up 
the  alley  and  the  streets  and  points  at  which 
it  was  testified  the  accused  was  on  the  night 
of  the  killing,  but  there  was  no  mention  of 
any  of  these  conditions,  nor  remarks  made 
by  the  members  of  the  Jury  to  each  other, 
nor  to  any  one  else,  nor  by  the  officer,  nor 
any  discussion  by  them  of  any  of  these  con- 
ditions, or  the  appearance  of  the  place  of  the 
shooting,  nor  any  of  the  environments.** 
The  prisoner,  upon  these  findings  of  fact 
moved  the  court  to  set  aside  the  verdict 
Motion  denied.  Prisoner  excepted.  In  re- 
spect to  motions  to  set  aside  the  verdict  of 
the  Jury  for  misconduct,  the  rule  which  con- 
trols this  court  is  thus  stated  by  Pearson, 
C.  J.,  in  State  v.  Tllghman,  33  N.  C.  618 
(page  553):  ''If  the  circumstances  are  such 
as  merely  to  put  suspicion  on  the  verdict, 
by  showing,  not  that  there  was,  but  that 
there  might  have  been,  an  undue  Influence 
brought  to  bear  on  the  Jury,  because  there 
was  opportunity  and  a  chance  for  it  It  is 
a  matter  within  the  discretion  of  the  presid- 
ing Judge.  But  if  the  fact  be  that  undue  in- 
fluence was  brought  to  bear  on  the  Jury,  as 
if  they  were  fed  at  the  charge  of  the  prose- 
cutor or  prisoner,  or  If  they  be  solicited  and 
advised  how  their  verdict  should  be,  or  if 
they  have  other  evidence  than  that  which 
was  offered,  in  all  such  cases  there  has  been, 
in  contemplation  of  law,  no  trial,  and  this 
court,  as  a  matter  of  law,  will  direct  a  trial 
to  be  had."  This  court  held  in  State  v. 
Crane,  110  N.  0.  530,  15  S.  B.  231:  "When  it 
appears  only  that  there  was  an  opportunity 
whereby  to  Influence  the  Jury,  but  not  that 
the  Jury  was  Influenced— merely  opportunity 
and  chance  for  it— a  new  trial  is  in  the  dis- 
cretion of  the  presiding  Judge."  State  v. 
Miller,  18  N.  C.  500.  In  State  v.  Gould,  90 
N.  C.  658  (a  capital  felony),  Mr.  Justice  Ashe 
says:  "And  even  if  the  circumstances  had 
been  such  [which  was  not  the  case  here] 
as  to  show  that  there  was  an  opportunity 
and  chance  for  exerting  an  influence  upon 
them,  it  would  have  been  matter  of  discre- 
tion with  the  presiding  Judge  whether  he 
would  have  granted  a  new  trial."  In  this 
case  his  honor,  while  properly  declining  to 
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liaye  an  affidayit  ftom  one  of  tlie  Jurors  for 
the  purpose  of  impeacliliig  the  yerdlct,  states 
that  he  examined  each  of  the  Jurors  yerbally 
in  the  presence  of  the  prisoner  and  his  coun- 
sel, and  the  record  shows  that  the  Jury  was 
polled.  The  presumption  Is,  In  favor  of  the 
integrity  of  the  Jury  and  their  yerdict,  that 
they  tried  the  case  upon  the  law  and  eyi- 
dence.  If  it  is  sought  to  impeach  the  yer- 
dlct,  the  burden  is  upon  the  prisoner  to  show 
either  that  they  were  Improperly  influenced, 
or  that  their  conduct  was  such  that,  as  a 
matter  of  law,  there  had  been  "no  trial."  We 
construe  the  findings  and  action  of  his  honor 
to  mean  that  the  Jury  were  not  influenced  in 
anlying  at  their  yerdlct  by  what  they  saw 
in  regard  to  the  alley  and  its  surroundings. 
We  do  not  entertain  a  doubt  but  that  the 
learned,  Just,  and  fearless  Judge  who  heard 
the  case  and  passed  upon  the  motion  would 
have  promptly  set  the  verdict  aside,  regard- 
less of  all  other  considerations  than  his  sense 
of  duty,  if  he  had  even  doubted  its  Integrity. 
We  should  not  hesitate  to  declare  the  law  as 
contended  by  the  prisoner,  regardless  of  this 
consideration,  if  we  bo  found  it  to  be.  For- 
merly Juries  were  selected  from  the  vicinage, 
because  of  their  supposed  familiarity  with 
the  parties,  witnesses,  and  surroundings.  It 
would  be  impracticable  to  shut  a  Jury  up  in 
a  room  without  light,  air,  or  exercise  during 
a  long  trial— as  in  this  case,  eight  days— to 
prevent  the  possibility  of  their  seeing,  in 
passing  to  and  from  the  courthouse  or  at- 
tending a  call  of  nature,  something  which 
'  might  affect  their  minds.  Many  suggestions 
readily  occur  to  the  mind  of  conditions  and 
circumstances  which  might  affect  the  minds 
of  Jurors,  which  it  would  be  impracticable  to 
make  the  basis  for  setting  their  verdicts 
aside.  The  law  and  its  administration  are 
for  the  practical  affairs  of  life.  While  it 
seeks  to  protect  tbe  innocent,  and  surround 
the  accused  in  the  day  of  his  trial  with  all 
of  the  safeguards  which  experience,  human- 
ity, and  Justice  demand,  it  seeks  also  to  deal 
with  men  and  things  in  a  practical  way. 

We  have  given  the  prisoner's  cause  a  care- 
ful, anxious  consideration.  A  Jury  of  his 
country  has  found  him  guilty  of  an  unpro- 
voked murder  of  a  citizen  of  the  state.  We 
find  no  error  in  the  action  of  the  court  He 
has  been  tried  according  to  the  "law  of  the 
land.*'    The  Judgment  must  be  affirmed. 

MONTGOMERY,  J.  (dissenting).  I  dis- 
sent from  that  part  of  the  opinion  of  tbe 
court  In  which  it  is  held  that  his  honor  com- 
mitted no  error  in  refusing  to  grant  to  the 
prisoner  a  new  trial  on  the  ground  that  the 
Jury  were  on  several  occasions  allowed  to 
visit  the  locality  where  the  homicide  occurred. 
A  most  material  question  of  the  trial  was 
the  Identiflcatlon  of  the  prisoner.  Without 
the  aid  of  the  dying  declarations  of  the  de- 


ceased, the  Jury  would  have  had  difficulty 
in  making  that  identiflcatlon.  The  homicide 
occurred  at  night  in  an  alley  of  the  town  of 
Wadesboro.  Some  of  the  vdtnesses  testified 
that  the  light  in  the  alley  from  an  electric 
light  was  insufficient  to  disclose  the  Identity 
of  the  prisoner.  Others  said  that  the  light 
was  sufficient  for  that  purpose.  The  Jury 
were  allowed,  without  an  order  of  the  court, 
and  without  the  knowledge  of  the  prisoner, 
to  observe  many  times  the  effect  of  the  light 
upon  the  point  where  the  homicide  occurred. 
I  am  not  seeking  to  disturb  the  rule,  so  often 
laid  down  by  this  court,  that  it  is  not  suffi- 
cient to  set  aside  a  verdict  that  a  Juror  might 
have  been  infiuenced  by  separation  from  the 
others  of  the  Jury,  or  by  communications  held 
with  others  outside,  but  that  there  must  be 
evidence  that  the  Juror  was  influenced  in  his 
verdict  by  such  conduct  But  I  do  intend  to 
enter  my  dissent  against  the  conviction  of 
any  person  of  a  capital  felony  in  a  case 
where  evidence  other  than  that  offered  on 
trial  in  an  open  court  has  been  received  by 
the  Jury,  as  was  done  in  this  case.  In  State 
V.  Tilghman,  S8  N.  C,  at  page  553,  Pearson, 
J.,  said  for  the  court:  "We  take  this  plain 
proposition:  If  the  circumstances  are  such 
as  merely  put  suspicion  on  the  verdict  by 
showing,  not  that  there  was,  but  that  there 
might  have  been,  undue  influence  brought  to 
bear  on  the  Jury,  because  there  was  oppor- 
tunity and  a  chance  for  it,  it  is  a  matter 
within  the  discretion  of  the  presiding  Judge. 
But  if  the  fact  be  that  undue  influence  was 
brought  to  bear  on  the  Jury,  as  if  they  were 
fed  at  the  charge  of  the  prosecutor  or  the 
prisoner,  or  if  they  be  solicited  and  advised 
how  their  verdict  should  be,  or  if  they  have 
other  evidence  than  that  which  teas  ofered 
on  the  trial  [italics  mine],  in  all  such  cases 
there  has,  in  contemplation  of  law,  been  no 
trial;  and  this  court,  as  a  matter  of  law, 
will  direct  a  trial  to  be  had,  whether  the  for- 
mer proceeding  purports  to  have  acquitted  or 
convicted  the  prisoner."  It  matters  not  what 
you  may  call  the  observations  of  the  Jurors 
of  the  place  where  the  homicide  was  com- 
mitted, or  for  whatever  purpose  the  Jury 
visited  that  locality;  the  fact  is  the  effect 
of  those  lights  upon  the  points  in  that  alley 
which  were  made  important  by  the  testimony 
was  evidence,  and  it  was,  in  the  nature  of 
things,  bound  to  have  influenced  the  Jury  in 
fixing  the  identification  of  the  prisoner.  No 
person  can  say  that  the  lights  which  the  ju- 
rors saw  on  the  nights  when  they  were  in  or 
near  the  alley  were  the  same  lights  which 
were  there  the  night  of  the  homicide.  And 
it  vdll  not  do  to  say  that  the  prisoner  could 
have  shown  that  the  lights  were  not  the 
same.  The  answer  to  that  is  that  he  did  not 
know  the  Jurors  had  been  there  making  ob- 
servations. That  information  came  after  the 
trial  was  over. 
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FLBSHMAN  T.  McWHORTER,  Judge,  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  21.  1903.) 

MANDAMUS  TO  JUDGE— DISCRBTION-CONTROlr- 

INADBQUATB  REMEDY— CONSTITUTIONAL 

LAW— RIGHT  OP  APPEAL. 

1.  In  awardins  or  refusing  costs  under  section 
6  of  chapter  138  of  the  Code  of  1899,  the  jud^e 
of  a  circuit  court  acts  Judicially,  and  the  wnt 
of  mandamus  does  not  lie  to  control  his  discre- 
tion. 

2.  Failure  of  the  law  to  give  a  right  of  ap- 

Sieal,  where  a  party  feels  that  he  has  been  in- 
ured by  a  decision,  affords  no  ground  for  an 
application  for  the  writ  of  mandamus. 

3.  There  is  no  absolute  right  in  a  suitor  to 
have  a  decision  against  him  reviewed,  which 
must  be  respected  in  making  laws^  and.  in 
the  absence  of  a  constitutional  inhibition,  it  is 
within  the  power  of  the  Legislature  to  pre- 
scribe the  cases  and  the  courts  in  which  par- 
ties shall  be  entitled  to  appellate  remedies. 

4.  One  trial,  without  review,  fulfills  the  max- 
im that  there  is  a  remedy  for  every  wrong.  Al- 
lowing appeals  and  writs  of  error  In  some 
cases  only  permits  the  remedy  to  be  furth§r 
pursued  in  them  than  in  those  as  to  which  such 
provisions  are  not  made^ 

(Syllabus  by  the  Court) 

Petition  of  B.  M.  Fleahman  for  writ  of 
mandamuB  to  J.  M.  McWhorter,  Judge  of  the 
circuit  court  of  Greenbrier  county,  and  others. 
Writ  refused. 

Williams  &  Dice,  for  petitioner.  Preston 
&  Wallace,  for  respondents^ 

P0FFENBAR6ER,  J.  D.  M.  Fleshman 
asks  that  a  peremptory  writ  of  mandamus 
issue  against  Hon.  J.  M.  McWhorter,  Judge 
of  the  circuit  court  of  Greenbrier  county,  re- 
quiring him  to  enter  a  Judgment  for  costs 
in  favor  of  petitioner  in  an  action  of  tres- 
pass on  the  case  in  which  he  was  plaintiff 
and  D.  F.  Hedrick  was  defendant,  and  in 
which  the  plaintiff  recovered  a  Judgment  for 
$1.  The  action  was  for  breaking,  entering, 
and  trespassing  upon  the  plaintifTs  close. 
No  other  cause  of  action  Is  set  out  in  the 
declaration,  and  the  plea  was,  "Not  guilty." 
But  it  is  claimed  by  the  petitioner  that  the 
action  was  brought  for  the  pui-pose  of  de- 
termining in  this  indirect  way  a  controversy 
between  the  plaintiff  and  defendant  concern- 
ing a  right  of  way  over  the  plalntiiTs  land. 
They  own  adjoining  tracts  of  land,  the  titles 
to  which  were  derived  from  a  common  source 
—David  Hedrick— who  conveyed  the  land  now 
owned  by  the  plaintiff  to  S.  A.  Hedrick  in 
1875,  who  in  1806  conveyed  to  the  plaintiff. 
David  Hedrick  conveyed  to  the  defendant 
his  land  in  1901.  An  old  pathway  led  across 
the  lands  of  both  partiJBS,  and  the  defendant 
claimed  a  right  of  way  through  the  plaintiff^s 
land  along  said  pathway  by  prescription  or 
long  user  thereof;  claiming  that  it  had  been 
80  used  for  00  years  or  more.  Plaintiff  had 
forbidden  the  defendant  to  use  the  pathway, 
and  obstructed  it  by  increasing  the  height 
of  the  fence  and  in  other  ways;   but  after- 
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wards  the  defendant  had  ent^ ed  and  torn 
away  the  obstructions,  and  continued  to  use 
it  against  the  will  of  the  plaintiff.  These 
facts  appear  from  an  agreed  statement  of 
facts  incorporated  in  a  bill  of  exceptions,  and 
exhibited  with  the  petition,  together  with  the 
pleadings  and  orders  in  the  case.  Upon  the 
trial  there  was  a  verdict  for  the  plaintiff, 
with  damages  assessed  at  $1,  for  which  sum 
the  court  entered  a  Judgment,  but  refused 
to  give  Judgment  for  plalntiiTs  costs,  amount- 
ing to  $64.80,  and  also  to  certify  that  the  ob- 
ject of  the  action  was  to  try  a  right  other 
than  the  mere  right  to  damages  for  the  tres- 
pass complained  of. 

The  trial  Judge  and  the  attorneys  for  the 
defendant  were  of  the  opinion  that  Judg- 
ment for  costs  in  the  action  is  forbidden  by 
section  0  of  chapter  138  of  the  Oode  of  1899, 
reading  as  follows:  "In  any  personal  action 
not  on  contract,  which  might  be  brought  and 
prosecuted  to  Judgment  in  a  Justice's  court, 
if  a  verdict  be  found  for  the  plaintiff,  on  an 
issue  or  otherwise,  for  less  damages  than 
fifty  dollars,  he  shall  not  recover,  in  respect 
to  such  verdict,  any  costs,  unless  the  court 
enter  of  record  that  the  object  of  the  action 
was  to  try  a  right  besides  the  mere  right  to 
recover  damages  for  the  trespass  or  griev- 
ance in  respect  of  which  the  action  was 
brought,  or  that  the  said  trespass  or  griev- 
ance was  willful  or  malicious."  The  attor- 
neys for  the  plaintiff  insist  that  the  action 
was  one  which  could  not  have  been  brought 
and  prosecuted  to  Judgment  in  a  Justice*s 
court,  as  it  involved  the  titie  to  real  estate; 
that  there  was  a  plain  duty  resting  upon  the 
Judge  to  enter  the  certificate,  even  if  the 
case  did  fall  within  that  statute;  and  that 
the  plaintiff  has  no  remedy  for  his  costs, 
unless  it  be  by  mandamus. 

The  rendition  of  a  Judgment  of  any  kind 
is  the  exercise  of  a  Judicial  function  and 
power.  Mandamus  will  not  lie  to  control 
the  exercise  of  the  discretion  of  any  court, 
board,  or  officer  when  the  act  complained 
of  Is  either  Judicial  or  quasi  Judicial  in  its 
nature.  State  v.  County  Court,  88  W.  Va. 
589,  11  S.  B.  72.  An  inferior  tribunal  may 
be  compelled  to  act  in  such  cases,  if  it  neg- 
lects or  refuses  to  do  so,  but  mandamus  5s 
not  a  remedy  by  which  It  can  be  compelled 
to  enter  any  particular  Judgment  or  to  act  In 
any  particular  manner.  By  this  writ  the 
Inferior  court,  board,  or  officer  can  only  be 
compelled  to  move,  but  not  to  move  in  any 
particular  way.  Its  discretion  cannot  be 
controlled.  Miller  v.  County  Court,  34  W. 
Va.  285,  12  a  B.  702;  State  v.  Herrald,  36 
W.  Va.  721, 15  S.  B.  974;  Marcum  v.  Commis- 
sioners, 42  W.  Va.  263,  26  S.  B.  281,  38  L.  R. 
A.  296.  These  authorities,  as  well  as  many 
others,  further  hold  that  if  such  court  board, 
or  officer  is  acting  in  respect  to  the  matter 
which  Is  the  subject  of  complaint;  or  has 
acted  upon  it,  mandamus  does  not  lie  at  all. 
If  the  court  is  proceeding  to  act,  and  com- 
mits an  error,  or  has  completed  its  function. 
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and  erred  In  doing  go,  the  remedy,  If  any,  la 
by  some  form  of  appellate  procedure. 
Though  these  general  principles  are  declaiye 
of  the  case,  the  following  authoritieB  more 
directly  in  point  are  cited:  In  Jansen  ▼. 
Davison,  2  Johns.  Oas.  72,  there  was  a  re- 
covery of  a  sum  less  than  |25,  and  the  court 
refused  a  judgment  for  costs.  Thereupon  a 
mandamus  was  asked  for,  and  the  superior 
court  refused  it,  saying:  "The  court  below 
have  exercised  their  Judgment  on  the  ques- 
tion of  costs.  If  they  were  wrong,  it  was  an 
error  of  judgment  merely,  and  the  proper 
remedy  is  by  a  writ  of  error."  In  Chase  v. 
Canal  Ck>.,  10  Pick.  244,  costs  were  refused 
in  a  condemnation  proceeding,  a  writ  of 
mandamus  was  applied  for,  and  the  court 
refused  it,  without  expressing  any  opinion 
as  to  whether  the  petitioners  were  entitled 
to  costs,  because  the  conmaissioners  against 
whom  this  remedy  was  sought  liad  acted  in 
a  Judicial  capacity  upon  a  question  properly 
submitted  to  their  Judgment  In  State  v". 
Judge,  3  Wis.  80G,  the  court  held  that,  if 
the  Judge  or  court  errs  in  the  taxation  or 
award  of  costs^  a  mandamus  is  not  the  prop- 
er remedy  to  correct  the  error.  In  the  opin- 
ion, the  court  said:  'TDo  direct  in  this  way 
the  Judge  to  decide  the  questions  involved 
would  be  a  gross  perversion  of  the  proper 
office  of  a  writ  of  mandamus.*'  To  the  same 
effect  is  Ex  parte  Nelson,  1  Cow.  417,  where  a 
writ  of  mandamus  was  applied  for  to  com- 
pel the  common  pleas  court  to  enter  a  Judg- 
ment for  costs.  Savage,  O.  J.,  said:  "A 
mandamus  is  proper  where  a  party  has  a 
lecal  right,  and  there  is  no  other  appropri- 
ate legal  remedy,  and  where,  in  Justice,  there 
ought  to  be  one;  but  where  a  discretion  Is 
vested  in  any  Inferior  Jurisdiction,  and  that 
Jurisdiction  has  been  exercised,  a  mandamus 
will  not  be  granted,  because  this  court  can- 
not control  and  ought  not  to  coerce  that  dis- 
cretion." The  same  principle  is  applied  in 
People  V.  New  York  C  P.,  19  Wend.  113.  In 
Ex  parte  Many,  14  How.  24,  14  L.  Ed.  311« 
the  Supreme  Oourt  of  the  United  States  re- 
fused a  mandamus  to  compel  the  circuit  court 
to  tax  and  enter  in  the  blank  left  in  its  or- 
der the  amount  of  the  costs.  Chief  Justice 
Taney  said:  "This  court  might  unquestton^ 
ably  Issue  a  mandamus  to  the  court  below 
to  proceed  to  Judgment  But  in  this  case 
the  court  has  proceeded  to  Judgment  upon 
the  question  submitted  for  its  decision.  And 
whether  that  Judgment  be  erroneous  or  not, 
this  court  has  no  Jurisdiction  to  re-examine 
it  in  a  proceeding  by  mandamus."  See,  also, 
Merrill  on  Mandamus,  §§  187,  201;  High  on 
Extraordinary  Legal  Remedies,  §§  158,  182, 
103. 

That  the  function  performed  by  the  court 
in  passing  upon  the  question  of  costs  in  the 
case  out  of  which  this  proceeding  has  grown 
is  Judicial  is  perfectly  clear.  The  authori- 
ties cited  show  that  in  awarding  costs  the 
eourl  acts  judicially.  Hence,  if  the  right  to 
costs  were  clear  and  indisputable,  and  the 


court  had  refused  a  Judgment  therefor,  man- 
damus would  not  lie.  In  this  case  the  court 
was  called  upon  not  only  for  a  Judgment  for 
costs,  but  also  for  an  entry  upon  the  record 
of  a  certificate  to  the  effect  that  a  right  be- 
sides the  mere  right  to  recover  damages  bad 
been  involved  in  the  action.  The  entry  of 
such  certificate  calls  upon  the  court  for  the 
exercise  of  Judgment,  and  the  application  of 
legal  principles  to  the  pleadings  and  evi- 
dence in  order  to  determine  the  nature  of 
the  controversy.  In  some  cases  the  nature 
of  the  right  involved  is  apparent,  requiring 
no  consideration  whatever;  and  it  might  be 
said  that  in  entering  the  certificate  the  court 
acts  minist^iir.lly,  but  it  does  not.  Where 
the  action  is  brought  upon  a  bond,  and  there 
is  no  defense,  the  duty  of  the  court  Is  plain; 
but  in  pronouncing  Judgment  it  acts  Judicial- 
ly, nevertheless. 

Counsel  for  the  petitioner  urges  in  support 
of  this  application  the  want  of  any  other 
remedy.  As  applicable  to  this  phase  of  the 
case,  the  following  is  quoted  from  Spelling 
on  Extraordinary  Remedies,  at  section  1373: 
"It  does  not  necessarily  follow  that  because 
the  law,  by  ordinary  methods  of  procedure, 
does  not  afford  an  adequate  remedy,  relief 
wiU  be  given  by  mandamus.  There  are  many 
cases  of  wrong,  and  consequent  damage  to 
the  party,  resulting  from  omitted  duty, 
wherein  the  law  affords  no  redress  in  the 
usual  forms,  and  where  yet  the  courts  re- 
fuse to  gran:  relief  by  mandamus.  Though 
a  party  may  fancy  himself  injured  by  a  deci- 
sion of  an  inferior  court  upon  a  matter  where 
the  law  gives  no  right  of  appeal,  yet  this  cir- 
cumstance alone  does  not  entitle  him  to 
relief  by  mandamus.  The  desirability  of  hav- 
ing the  matter  finally  settled  in  the  first 
instance  may  have  been  the  prevailing  mo- 
tive of  the  Legislature  in  withholding  the 
right  of  appeal."  On  an  application  for  a 
writ  of  prohibition,  this  court  has  applied 
the  principle;  holding  that  the  writ  does  not 
lie  for  error  committed,  or  about  to  be  com- 
mitted, by  a  circuit  court,  in  respect  to  a 
matter  which  is  clearly  within  its  jurisdic- 
tion, notwithstanding  the  lack  of  a  remedy 
by  appeal.  Sperry  v.  Sanders,  60  W.  Va. 
70,  74,  40  S.  E.  327.  Failure  to  give  an  ap- 
peal or  writ  of  error  in  every  case  is  not 
the  result  of  oversight  in  the  people  in  the 
adoption  of  the  Constitution,  nor  of  the 
Legislature  in  making  laws  under  it  On  the 
contrary,  there  is  a  deliberate  piui)ose  to  set 
limits  upon  litigation,  after  one  trial  in  a 
court  having  Jurisdiction,  and  put  an  end  to 
controversy.  Though  writs  of  error  came 
into  use,  as  common-law  remedies,  more  than 
seven  centuries  ago,  there  is  no  absolute 
right  in  a  suitor  to  have  a  decision  reviewed, 
which  must  be  respected  in  making  laws; 
and,  in  the  absence  of  some  constitutional  in- 
hibition, it  is  within  the  power  of  the  Legis- 
lature to. prescribe  the  cases  in  which,  and 
the  corurts  to  which,  parties  shall  be  entitled 
to  bring  a  cause  for  review.    2  Cyc  607. 
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While  the  law  la  supposed  to  give  a  remedy 
for  every  wrong,  this  relates  to  the  wrong 
constituting  the  cause  of  action,  not  mere 
errors  In  procedure.  The  people,  in  framing 
the  Constitution,  and  the  Legislature,  in  pass- 
ing statutes,  have  full  and  complete  discre- 
tion and  power  to  determine  whether  a  re- 
view shall  be  allowed,  and,  if  none  is  pro- 
vided for,  the  courts  have  no  power  to  give 
it  The  law  gives  one  trial  on  every  cause 
of  action.  As  to  some,  the  judgments  and 
decrees  of  the  trial  court  may  be  reviewed; 
as  to  others,  they  may  not  There  is  a 
remedy  for  every  wrong,  but  in  some  cases 
it  is  more  ample,  and  may  be  pursued  far- 
ther, than  in  others.  There  is  no  appeal  from 
the  judgment  of  a  justice  when  the  amount 
in  controversy  does  not  exceed  $15,  exclusive 
of  interests  and  costs;  nor  any  appellate 
jurisdiction  in  this  court,  in  controversies 
pecuniary  in  character,  when  the  amount 
does  not  exceed  $100,  exclusive  of  costs. 
Hardships  result  in  a  few  instances,  but  the 
courts  can  give  no  relief.  Against  these  the 
lawmakers  have  set  the  benefits  of  fixing 
bounds  to  litigation,  and  said  that,  upon  the 
whole,  the  public  good  is  subserved,  not- 
withstanding occasional  instances  of  injus- 
tice. The  courts  cannot  entertain  complaints 
founded  upon  a  supposed  lack  of  wisdom  or 
propriety  in  the  exercise  of  the  powers  vest- 
ed In  lawmaking  bodies. 

The  principles  and  authorities  above  re- 
ferred to  forbid  the  awardhig  of  the  per- 
emptory writ  It  must  be  refused,  the  al- 
ternative writ  quashed,  and  the  petition  dis- 
missed. 


(54  W.  Va.  Ifi9) 

MERRINEB  t.  liSRRINBR  et  al. 
(Supreme  Ck>art  of  Appeals  of  West  Virginia. 
Nov.  21,  1903.) 
INJUNCTION— SUFFIOIBNOY  OP  BILL. 
1.  A  eeneral  allegation  that  the  defendant  is 
interfering  with  the  plaintiff  *'ln  the  matter  of 
farming,  cultivating,  or  tilling  a  farm  on  which 
plaintiff  resides'*  presents  no  sufficient  grounds 
for  an  Injunction. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Wetasel  County; 
M.  H.  Willis,  Judge. 

Action  by  David  Merriner  against  Matthew 
H.  Merriner  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Afilrmed. 

T.  P.  Jacobs  and  E.  B.  Snodgrass,  for  ap- 
pellant Mclntire  &  Mclntire  and  M.  R. 
Morris,  for  appellees. 

DENT,  J.  David  Merriner  appeals  from 
an  order  of  the  circuit  court  of  Wetzel  coun- 
ty, entered  on  the  28th  day  of  March,  1902, 
dissolving  an  injunction  obtained  by  him 
against  his  father,  Matthew  H.  Merriner. 
The  facts,  as  shown  by  the  bill  and  exhibits, 
are  that  David  Merriner  holds  in  trust  for 
himself  and  father  a  certain  tract  of  land, 
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known  as  the  "Beck  Farm.**  By  the  deed 
conveying  title  to  him,  a  life  estate  and  right 
of  possession  are  vested  in  the  father.  The 
son  says  "that,  under  an  agreement  between 
himself  and  father,  he  is  entitled  to  posses- 
sion of  the  farm  for  cultivation  and  tilling"; 
that  his  said  father  "has  become  disagree- 
able, and  ill-tempered,  so  that  it  is  impossi- 
ble to  deal  with  liim  or  to  come  to  any  ami- 
cable adjustment  between  themselves;  that 
he  continually  interferes  with  your  orator  in 
his  management  of  said  farm;  that,  while 
your  orator  holds  said  property  in  trust  for 
himself  and  said  Matthew  H.  Merriner,  the 
said  Matthew  H.  Merriner  has  so  continu- 
ously interfered  with  his  rights  and  duties  in 
the  performance  of  his  trust  that  it  has  be- 
come impossible  for  him  longer  to  discharge 
his  trust,  on  account  of  the  interference  and 
hostiUty  of  the  said  Matthew  H.  Merriner." 
The  only  trust  the  plaintiff  shows  he  holds, 
by  his  bill,  is  the  legal  title  to  the  lands  Joint- 
ly for  the  benefit  of  himself  and  father,  while 
his  father,  under  the  deeds,  is  entitled  to  a 
life  estate  in  and  the  possession  of  such 
lands,  and  the  plaintiff  occupies  them  by  vir- 
tue of  an  alleged  agreement  with  his  father, 
and  therefore  as  his  tenant,  and  not  as  his 
trustee.  It  is  his  tenancy  that  is  interfered 
with,  and  not  liis  trusteeship.  He  prays  that 
his  father  "may  be  inhibited,  restrained,  and 
enjoined  from  interfering  with"  him  "in  the 
matter  of  farming,  cultivating,  or  tilling  the 
said  farm  on  which  he  now  resides  until" 
the  matter  between  them  may  be  settled. 
The  circuit  court  awarded  a  preliminary  in- 
junction, and  then  dissolved  it  on  motion 
of  the  father. 

The  bill  presents  no  sufficient  grounds  for 
Injunction.  It  wholly  fails  to  show  or  allege 
any  irreparable  damage  either  committed  or 
threatened.  Becker  v.  McGraw,  48  W.  Va. 
539,  37  S.  B.  632;  Greathouse  v.  Greathouae^ 
46  W.  Va.  21,  32  8.  E.  994.  If  the  plaintiff 
has  any  sufiident  grounds  for  Injunction,  h» 
fails  to  set  it  out  in  his  bill. 

The  order  of  dissolution  is  affirmed* 


(64  W.  Va.  146> 
FISHER  V.  FISHER. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nor.  14,  1903.) 

DrVGRCB— ABANDONMENT— INSANITY  Or 

DEFENDANT. 

si.  A  decree  of  divorce  for  willful  abandon- 
ment and  desertion  for  three  years  will  be 
granted  the  plaintiff,  where  it  appears  that  the 
defendant  was  guilty  of  such  desertion  and 
abandonment  for  three  years  while  he  was  of 
sound  mind,  although  subsequently  he  became 
Insane,  and  at  the  time  of  the  commencement 
of  the  suit  and  the  granting  of  the  decree  he 
was  a  lunatic. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Monongalia 
County;  John  W.  Mason,  Judge. 
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Suit  by  Lucy  A.  Fisher  against  Joseph  WU- 
liam  Fisher.  Decree  for  defendant,  and  plain- 
tiff appeals.    Reversed. 

Moreland  &  Glasscock,  for  appellant 

McWHORTER,  P.  This  is  a  suit  for  xU- 
Yorce  brought  by  Lucy  A.  Fisher  against  her 
husband,  Joseph  William  Fisher,  in  the  cir- 
cuit court  of  Monongalia  county.  The  plain- 
tiff filed  her  bill  alleging  her  marriage  with 
the  defendant  on  the  25th  of  November, 
1883;  that  a  son  was  bom  to  them  on  the 
8th  of  October,  1894,  who  was  with  the 
plaintiff,  and  whom  she  iiad  always  main- 
tained and  supported;  that  plaintiff  was  bom 
in  Monongalia  county,  and  had  always  re- 
sided therein,  which  was  also  the  case  as  to 
the  defendant,  and  that  they  had  last  co- 
habited in  that  county;  that  plaintiff  had 
always  been  a  faithful  and  dutiful  wife  to 
her  said  husband,  but  that  he  had  always 
been  cruel  and  inhuman  in  his  treatment  to- 
wards her,  and  in  May,  1896,  had  wholly 
and  willfully  abandoned  and  deserted  her, 
and  had  ever  since  abandoned  and  deserted 
her;  that  within  the  then  last  four  or  five 
months  defendant  had  been  adjudged  insane, 
and  committed  to  the  Hospital  for  the  Insane, 
in  Lewis  county,  where  he  still  was,  and 
would  likely  remain  for  and  during  the  re- 
mainder of  his  lifetime;  and  alleged  that 
such  willful  abandonment  and  desertion  on 
his  part  was  committed  and  was  continued 
for  more  than  three  years  while  he  was  sane, 
and  long  before  any  signs  of  insanity;  that 
he  had  no  property,  personal  or  real,  so  far 
as  she  knew;  and  prayed  she  might  be  al- 
lowed to  file  her  bill,  and  that  said  Joseph  W. 
Fisher  be  made  defendant  thereto;  that  a 
guardian  ad  litem  be  appointed  to  defend  his 
interests,  and  that  plaintiff  be  granted  a  di- 
vorce; and  that  she  be  given  the  custody, 
care,  maintenance,  and  educatioh  of  her  said 
child;  and  for  general  relief.  R.  H.  Brown 
was  duly  appointed  guardian  ad  litem  of  the 
defendant,  and  filed  his  answer  to  the  bill. 
Plaintiff  filed  with  her  bill  duly  certified 
copies  of  the  marriage  license,  and  of  the 
minister's  return  certifying  the  marriage, 
from  the  records  of  the  circuit  court  of  Gar- 
rett county,  Md.,  wherein  the  marriage  was 
consummated,  duly  authenticated.  Deposi- 
tions were  taken  upon  due  notice,  and  in  the 
presence  of  the  guardian  ad  litem— the  depo- 
sitions of  Lucy  A.  Fisher,  Bstella  Myers, 
Marion  A.  Laughlln,  and  L  M.  McGallagher— 
which  depositions  were  filed  and  read  in  the 
cause,  and  sustained  the  allegations  of  plain- 
tifTs  bill.  And  on  the  14th  day  of  June, 
1902,  the  following  decree  was  rendered: 
"This  canse  came  on  this  day  to  be  heard 
upon  the  bill  of  complaint  of  the  plaintiff  and 
the  exhibit  filed  therewith,  process  duly  serv- 
ed upon  the  defendant,  and  the  answer  of 
R.  H.  Brown,  guardian  ad  litem  for  the  de- 
fendant, the  general  replication  of  the  plain- 
tiff thereto,  and  depositions  taken  on  behalf 
of  the  plaintiff  in  the  presence  of  the  guardian 


ad  litem,  and  was  argued  by  counsel,  and  it 
appearing  to  the  court  that  the  plaintiff  is 
not  entitled  to  the  relief  prayed  for,  it  is  ad- 
Judged,  ordered,  and  decreed  that  the  bill  be 
dismissed."  From  this  decree  the  plaintiff 
appealed,  insisting  that  the  court  erred  in 
holding  and  adjudging  that  plaintiff  was  not 
entitled  to  the  relief  prayed  for  and  in  dis- 
missing her  bill,  and  in  not  granting  lier  the 
relief  asked. 

The  only  question  presented  for  considera- 
tion in  this  cause  is  whether  the  plaintiff  can 
be  divorced  from  her  insane  husband  for  an 
act  committed  by  him  before  Ills  insanity. 
The  only  ground  conceivable  upon  which  the 
court  refused  relief  to  the  plaintiff  is  that 
the  suit  could  not  be  prosecuted  because  of 
the  insanity  of  the  defendant,  but  late  au- 
thorities seem  to  unanimously  hold  that  that 
is  no  ground  for  refusing  relief.  Section  6, 
c.  64,  Code  1899,  provides  that  "where  either 
party  willfully  abandons  or  deserts  the  other 
for  three  years  a  divorce  may  be  decreed  to 
the  party  abandoned."  In  34  L.  R.  A.  166,  in 
the  notes,  it  is  said:  "The  rule  was  adopted 
by  some  of  the  early  English  cases  that  an 
action  for  divorce  could  not  be  allowed  to 
proceed  against  an  insane  person.  See  Baw- 
den  V.  Bawden,  Mordaunt  v.  Mordaunt,  and 
King  V.  King,  supra,  11a.  But  these  cases 
were  either  reversed  or  overruled,  and  the 
practice  would  now  seem  to  be  universal  to 
permit  the  action  to  proceed  under  proper  re- 
striction, leaving  the  defense  to  the  guardian, 
committee,  or  the  next  friend  of  the  lunatic 
respondent.  Thus  an  action  for  a  divorce  or 
separation  is  a  civil  action,  and  not  a  crim- 
inal suit  or  proceeding  which  cannot  be  in- 
stituted or  carried  on  while  the  accused  is 
a  lunatic.  Mordaunt  v.  Moncrelffe,  43  L.  J. 
Mat  N.  S.  49,  SO  L.  T.  N.  S.  649,  22  Week. 
Rep.  12,  L.  R.  2  H.  L.  (Sc.)  374."  And  in 
Rathbun  v.  Rathbun,  40  How.  Prac.  328,  it 
is  held:  "A  decree  of  divorce  for  adultery 
will  be  granted  to  the  plaintiff  where  it  ap- 
pears that  the  defendant  committed  the  act 
of  adultery  while  he  was  of  sound  mind,  al- 
though subsequently  he  became  insane,  and 
was  for  several  years  previous  to,  and  at  the 
time  of,  the  commencement  of  the  action  and 
the  granting  of  the  decree,  a  lunatic."  And 
in  Douglass  v.  Douglass,  31  Iowa,  421,  it  is 
held:  "Where  the  husband  deserted  his  wife 
while  sane,  he  could  not  excuse  his  subse- 
quent absence  for  the  statutory  period  by 
showing  that  he  became  insane."  And  in  5 
A.  &  E.  E.  L.  (1st  Ed.)  770:  **The  fact  that 
a  party,  after  being  guilty  of  conduct  en- 
titling the  other  party  to  a  divorce,  becomes 
insane,  should  not  bar  such  other  party's 
remedy:  and  the  court  which  takes  care  of 
the  public  interest  will  likewise  protect  the 
insane  defendant  from  fraud  and  abuse,  but 
must  grant  the  divorce  if  the  case  is  clear  y 
made  out  The  insane  defendant  may  appear 
and  defend  by  guardian  or  committee."  And 
cases  there  cited.  6ee^  also.  Cook  ▼•  Cook, 
53  Barb.  180. 
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Tlie  evidence  in  the  case  at  bar  clearly  es- 
tablishes the  fact  of  marriage  and  of  de- 
sertion and  continued  desertion  for  more  than 
three  years  on  the  part  of  the  defendant  prior 
to  his  insanity.  The  plaintiff  was  entitled  to 
the  relief  prayed  for.  Therefore  the  decree  of 
the  circuit  court  must  be  reversed,  and,  this 
court  proceeding  fo  render  such  decree  as  the 
circuit  court  should  have  rendered,  it  is  ad- 
Judged,  ordered,  and  decreed  that  the  bonds 
of  matrimony  heretofore  existing  between  the 
plaintiff  and  the  defendant  be,  and  the  same 
are,  forever  dissolved,  and  the  custody  of  the 
child  given  to  plaintiff,  as  prayed  for  in  her 
bill,  and  that  the  plaintiff  recover  of  the  de- 
fendant her  costs,  as  well  in  the  circuit  court 
as  the  costs  of  the  appeal  in  this  court 

(64  W.  Va.  801) 

MARTIN  V.  MARTIN. 

(Supreme  C!ourt  of  Appeals  of  West  Vhrginia. 

Dec.  5,  1903.) 

MARRIAGES-ANNULMBNT-PUBLIC    POLICY. 

1.  Under  secdons  1-4,  c.  64,  Code  1899,  ail 
unlawful  marriages  are  made  voidable  by  de- 
cree of  a  court  of  chancery. 

2.  Incestuoas  marriages  will  be  annulled  by 
such  court  at  the  instance  of  either  party  al- 
though the  applicant  may  have  knowingly, 
willfully,  and  wickedly  entered  into  the  same. 

3.  The  continuance  of  such  marriage  is  con- 
trary to  good  morals  and  public  policy. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty; John  Homer  Holt,  Judge. 

Action  by  S.  J.  Martin  against  Sarah  Mar- 
tin. Decree  for  defendant,  and  plaintiff  ap- 
peals.   Reversed. 

W.  B.  Maxwell,  for  appellant  Harding  & 
Harding,  for  appellee. 

DENT,  J.  S.  J.  Martin  complains  of  a  de- 
cree of  the  circuit  court  of  Randolph  county, 
rendered  on  the  IGth  day  of  October,  1902,  in 
his  suit  against  his  wife,  Sarah  Martin,  in 
these  words,  *'Upon  consideration  whereof, 
and  without  passing  upon  said  demurrer,  the 
court  is  of  the  opinion  that  the  plaintiff  is  not 
entitled  to  be  heard  lu  a  court  of  chancery, 
and  therefore  the  relief  prayed  for  in  his  bill 
is  denied  Mm."  Thereupon  the  court  dis- 
missed his  bill.    He  appeals. 

It  is  hardly  necessary  to  notice  the  ques- 
tion of  Jurisdiction  raised.  This  was  fully 
settled  in  the  case  of  Hitchcoz  v.  Hitchcox,  2 
W.  Va.  435,  and  the  court  sees  no  good  reason 
to  depart  therefrom.  It  is  a  chancery  cause, 
determined  by  the  circuit  court,  involving 
the  personal  rights  of  the  parties. 

The  bill  was  filed  for  the  purpose  of  an- 
nulling the  marriage  between  himself  and  the 
defendant,  consummated  in  the  state  of  Penn- 
sylvania, because  they,  being  related  by  blood 
as  nephew  and  aunt,  went  to  the  latter  state 


to  evade  the  laws  of  this  state,  with  the  in- 
tention of  returning  here  to  reside.  The  de- 
fendant demurred  to  the  bill,  and  filed  her 
answer,  admitting  the  marriage  and  relation- 
ship, but  denied  they  went  to  Pennsylvania 
for  the  purpose  of  evading  the  laws  of  this 
state  and  returning  here  to  live.  She  also 
admitted  that  they  had  lived  together  for  18 
years,  had  a  son  10  years  old,  and  had  re- 
cently mutually  agreed  to  separate.  She  de- 
nied, however,  the  right  of  plaintiff  to  have 
the  marriage  annulled.  The  plaintiff  replied 
generally.  On  consideration  the  court  reach- 
ed the  above  conclusion  that  a  court  of  equi- 
ty ought  not  to  entertain  a  litigant  who 
vaunted  his  own  iniquity,  and  made  that  his 
sole  ground  of  the  decree  asked  from  it.  In 
England  and  many  of  the  United  States  mar- 
riages between  relations  of  the  forbidden  de- 
grees are  void.  19  Am.  &  Ea  En.'  Law,  1175. 
In  this  state,  by  statutory  enactment,  they 
are  only  voidable.  Sections  1-4,  c.  64,  Code 
1899;  19  Am.  &  En.  En.  Law  (2d  Ed.)  1210; 
Stewart  v.  Vandervort,  84  W.  Va.  524,  12 
S.  E.  736,  12  L.  R.  A.  50.  They  remain  valid, 
to  some  extent  at  least,  until  annulled  by  a 
decree  of  court.  If  the  parties  could  con- 
tinue the  marriage  relationship  without  vio- 
lating the  criminal  laws  of  the  state,  then  the 
court  might  be  Justified  in  refusing  to  enter- 
tain the  plaintiff's  bilL  But  when  the  law 
forbids  the  continuance  of  their  marriage  re- 
lation, notwithstanding  its  inception  may 
have  been  a  misdemeauor,  it  is  the  duty  of 
both  parties  to  make  restitution  by  having 
the  marriage  annulled  promptly.  Their 
hands  may  be  unclean,  but  it  is  the  duty  of 
a  court  of  equity  to  permit  them  to  clean 
them  when  it  can  do  so,  and  not  permit  such 
uncleanness  to  continue  as  a  stench  in  the 
nostrils  of  the  people.  19  Am.  &  En.  En. 
Law  (2d  Ed.)  1212;  Com.  v.  Lane,  113  Mass. 
458,  18  Am.  Rep.  509;  State  v.  Brown,  47 
Ohio  St  102,  23  N.  B.  747;  21  Am.  St  Rep. 
790;  16  Am.  &  En.  En.  Law  (2d  Ed.)  134. 
While  the  rule  is  that  equity  will  not  enter- 
tain persons  with  unclean  hands,  yet  there 
are  Just  exceptions  thereto,  and  the  statutes 
of  this  state  on  marriage  and  divorce  have 
mercifully  provided  that  those  who  unwit- 
tingly enter  into  a  marriage  that  leads  to 
the  continual  violation  of  law,  notwithstand- 
ing their  original  sin,  may  have  such  rela- 
tion annulled,  so  that  they  may  go  and  sin 
no  more.  Such  transgressors  should  get  from 
before  the  public  gaze  as  quickly  as  possible. 
The  decree  is  therefore  reversed,  and  the 
cause  is  remanded  to  the  circuit  court,  with 
directions  to  enter  a  decree  annulling  the 
marriage  heretofore  entered  into  between  the 
parties,  and  also  determining  to  whom  the 
custody  of  the  child  should  be  given,  and  to 
further  proceed  therein  according  to  the  rule» 
and  principles  governing  courts  of  equity. 
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MHRCHANT9  GOAL  CO.  y.  BILLMBYBB 

et  al. 

{Supreme  Court  of  Appeals  of  West  Virginia. 
Not.  7.  1905.) 

8AI4B    OF    TIMBER    RIGHTS— aUFFIGIBNCT    OF 
CONTRACT— TRBSPASS— INJUNCTION. 

1.  It  is  not  necessary  for  the  vendeea  of  cer- 
tain timber  rights  to  sign  and  acknowledge  the 
contract  conveying  the  same  to  them,  to  render 
them  legally  bound.  Acceptance  and  operation 
thereunder  binds  them  to  all  its  conditions  and 
stipulations. 

2.  On  a  bill  filed  to  stay  irreparable  trespass, 
a  court  of  equity  will  not  on  eridence,  in  the 
absence  of  allegations  or  pleading  putting  the 
same  in  issue,  enforce  the  forfeiture  of  a  con- 
tract relied  on  by  the  defendants,  when  such 
forfeiture  is  founded  on  unsettled  questions  of 
law  and  facts,  and  such  contract,  together  with 
the  plaintiff's  evidence,  fully  negatives  the  al- 
legations of  irreparable  damage  contained  in 
the  bill. 

(SyUabus  by  the  Court) 

Appeal  from  Circuit  Court,  Preston  Coun- 
ty; John  Homer  Holt,  Judge. 

Bill  hj  the  Merchants'  Coal  Company 
against  Allen  B.  BiUmeyer  and  others. 
From  a  decree  dismissing  the  bill,  plaintlfl 
appeals.    Affirmed. 

P.  J.  Crogan,  for  appellant.  J.  A.  Brown 
and  R.  H.  Gordon,  for  appelleea 

DENT,  J.  The  Merchants*  Coal  Company, 
plaintiir,  appeals  from  a  decree  of  the  cir- 
cuit court  of  Preston  county  rendered  on  the 
3d  day  of  April,  1901,  dissolving  its  injunc- 
tion and  dismissing  its  bill  filed  against  Al- 
len E.  Bilhneyer  and  others.  The  plalntUTs 
bill  alleges  that  the  defendants,  Allen  E. 
Blllmeyer,  Frank  Blllmeyer,  John  D.  BiU- 
meyer, and  Andrew  H.  Blllmeyer,  were  en- 
gaged in  trespassing  on  a  certain  large  tract 
of  land  belonging  to  plaintiff,  and  valuable 
solely  for  its  timber,  and  were  unlawfully 
cutting  and  removing  such  timber,  and  there- 
by irreparably  damaging  the  plaintiff.  A 
temporary  Injunction  was  awarded  against 
the  defendants.  They  appeared  and  filed 
their  answer,  admitting  the  principal  allega- 
tions of  the  bill,  but  setting  up  their  right 
to  the  timber  by  virtue  of  the  following  con- 
tract with  the  plaintiff,  to  wit: 

"This  agreement,  made  this  27th  day  of 
October,  in  the  year  one  thousand  eight  hun- 
dred and  ninety-nine,  between  the  Merchants 
Coal  Company,  of  Baltimore  city,  a  body  cor- 
porate, of  the  first  part,  and  Allen  E.  Blll- 
meyer,. Frank  Blllmeyer,  of  Orleans  Cross 
Roads,  in  the  State  of  West  Virginia,  and 
Andrew  H.  Blllmeyer  and  John  D.  BiUmeyer 
of  Little  Orleans,  in  the  State  of  Maryland, 
trading  as  the  Blllmeyer  Lumber  Company, 
of  the  second  part;  whereas,  the  party  of 
the  first  part  has  upon  the  terms  and  condi- 
tions hereinafter  set  forth  agreed  to  sell  to 
the  said  parties  of  the  second  part,  trading 
as  aforesaid,  all  the  sound  and  merchantable 
timber  contained  on  a  certain  tract  of  land 
situate  along  the  Baltimore  and  Ohio  Rail- 


road, at  a  point  near  Tmmelton,  in  West  Vir- 
ginia (known  as  the  'Hammond'  tract),  con- 
taining about  twelve  hundred  acres,  wit- 
nesseth: 

"That  in  consideration  of  the  sum  of  one 
dollar  and  the  premises  the  said  party  of  the 
first  part  does  sell  unto  the  said  parties  of 
the  second  part,  trading  as  aforesaid,  all 
of  said  timber,  and  the  said  parties  of  the 
second  part  do  hereby  purchase,  at  the  price 
and  upon  the  terms  and  conditions  as  fol- 
lows: 

"1st.  All  timber  to  be  cut  into  saw  logs 
from  twelve  to  sixteen  feet  long  and  to 
square  eight  inches  at  the  top  end  or  larger, 
or  at  the  option  of  the  purchaser  less  than 
eight  Inches  can  be  included.  All  the  logs 
to  be  scaled  by  what  is  known  as  *Doyle's 
Rule,'  by  a  person  or  persons  agreed  upon  by 
the  respective  parties  hereto. 

"2d.  All  timber  and  logs  cut  and  scaled 
hereunder,  in  each  and  every  month,  shall 
be  paid  for  on  the  twentieth  day  of  each 
and  every  succeeding  month  at  the  rate  of 
five  dollars  per  thousand  feet,  'B.  M.'  for  all 
the  white  and  red  oak  and  poplar,  and  three 
dollars  and  fifty  cents  per  thousand  feet, 
'B.  M.,'  for  all  other  merchantable  and  sala- 
ble timber,  the  party  of  the  first  part  to 
have  the  right  to  cut  and  pull  the  bark  from 
all  the  chestnut  oak  or  rock  oak  in  springs  of 
1900  and  1901. 

"3d.  The  said  parties  of  the  second  part 
are  to  have  free  right  of  way  for  access  to 
any  part  of  said  land  and  through  said  land 
for  the  purpose  of  cutting,  manufacturing 
and  shipping  said  lumber,  timber  or  bark. 

"4th.  It  is  understood  and  agreed  that  if 
at  any  time  the  measurement  or  scale  should 
be  unsatisfactory  to  either  of  the  respective 
parties  hereto,  the  said  party  of  the  first 
part  shall  have  the  right  to  appoint  a  disin- 
terested party  or  parties  to  do  the  work  of 
scaling,  provided  that  said  party  or  parties 
will  work  at  the  mill  at  anything  the  said 
party  of  the  second  part  may  direct  In 
which  case  said  party  or  parties  are  to  be 
paid  equally  for  said  scaling  by  the  parties 
hereto,  but  the  other  work  so  done  by  said 
party  or  parties  shall  be  paid  for  exclusively 
by  the  said  parties  of  the  second  part. 

"5th.  It  is  understood  and  agreed  that  the 
said  parties  of  the  second  part  shall  com- 
mence operations  hereunder  on  or  before 
November  1st,  1899,  and  the  said  parties  of 
the  second  part  do  hereby  agree  and  bind 
themselves  to  cut  and  move  at  least  three 
hundred  thousand  feet  per  year,  and  that 
said  parties  of  the  second  part  do  further 
bind  themselves  to  cut  and  remove  from 
said  tract  of  land  within  four  years  from  No- 
vember 1st,  1899,  all  merchantable  or  salable 
timber  thereon. 

"6th.  The  said  parties  of  the  second  part 
to  have  the  right  during  the  continuance  of 
this  contract  to  cut  any  timber  unfit  for  mer- 
chantable lumber  for  cross-ties,  for  which 
they  shall  pay  to  the  party  of  the  first  part 
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el^ht  cents  p^  tie  upon  the  twentieth  day  of 
the  month  next  succeeding  that  in  which  the 
ties  are  cut 

"7th.  It  Is  further  understood  and  agreed 
that  If  the  said  parties  of  the  second  part 
should  fall  to  carry  out  and  comply  faith- 
fully with  all  the  terms  and  conditions  of 
this  agreement  and  should  fall  for  the  period 
of  five  days  to  make  the  payments  hereun- 
der, as  herein  prescribed,  then  the  said  party 
of  the  first  part  shall  have  the  right  at  Its 
option  to  declare  this  agreement  null  and 
void,  and  shall  be  entitled  in  case  It  should 
elect  to  annul  this  agreement  to  receive  Im- 
mediately all  money  that  has  accrued  for  all 
timber  cut  hereunder. 

"And  the  said  party  of  the  first  part  does 
hereby  constitute  and  appoint  D.  Meredith 
Reese  as  Its  attorney,  to  acknowledge  on  its 
behalf  this  agreement. 

"In  testimony  whereof,  the  said  party  of 
the  first  part  has  caused  its  president  to  sub- 
scribe his  name  and  affix  its  seal  hereto,  and 
the  parties  of  the  second  part  hereunto  have 
subscribed  their  names  and  affixed  their  seals. 
"Thos.  T.  Boswell,  [Seal.] 

"President; 
•*Frank  Blllmeyer,  [Seal.] 

•*John  Blllmeyer,  [Seal.] 

^'Andrew  H.  Blllmeyer,      [Seal.] 
•-Allen  B.  Blllmeyer,         [Seal.] 
"Trading  as  the  Blllmeyer  Lumber  Company. 

"Test: 
"Wllmer  Emory." 

"State  of  Maryland,  Baltimore  City,  to- 
wit:  On  the  third  day  of  October,  1899,  be- 
fore me,  the  subscriber,  a  notary  public  of 
the  State  of  Maryland,  in  and  for  Baltimore 
dty  aforesaid,  personally  appeared  D.  Mere- 
dith Reese,  the  attorney  named  and  appoint- 
ed in  the  foregoing  agreement,  to  acknowl- 
edge said  agreement  to  be  the  act  of  the 
said  Merchants  Goal  Company. 

"Witness  my  hand  and  notarial  seal. 

"WUmer  Emory,  Notary  Public.    [L.  S.]" 

"State  of  Maryland,  Allegheny  County,  to- 
wlt:  On  the  27th  day  of  October,  in  the 
year  1899,  before  me,  the  subscriber,  a  jus- 
tice of  the  peace  of  the  State  of  Maryland, 
in  and  for  said  county,  personally  appeared 
Allen  B.  Blllmeyer,  Frank  Blllmeyer,  An- 
drew H.  Blllmeyer,  and  John  D.  Blllmeyer, 
trading  as  the  Blllmeyer  Lumber  Company, 
and  acknowledged  the  foregoing  agreement 
to  be  their  respective  act. 

"P.  H.  Fletcher,  J.  P." 

To  tbis  the  plaintiff  replied  generally,  thus 
putting  in  issue  the  validity  of  the  contract 
alone. 

In  its  proof  the  plaintiff  admits  the  making 
of  the  contract  on  its  part,  but  insists  it  was 
not  completed  by  reason  of  the  failure  or 
refusal  of  Allen  E.  Blllmeyer,  one  of  the  de- 
fendants, to  sign  the  same,  and  that  there- 
fore it  was  never  legally  binding.  To  sus- 
tain this  contention,  the  plaintiff  further  In- 
troduced in  evidence  the  following  option, 
telegrams,  and  letters: 


"Cumberland,  Md.,  Queen  City  Hotel,  Sept 
2eth,  1899. 

"I  hereby  agree  to  sell  to  the  Blllmeyer 
Lumber  Company,  of  Orleans  Cross  Roads, 
W.  Va.,  all  the  sound  merchantable  timber 
contained  on  a  certain  tract  of  land  situate 
on  the  Baltimore  and  Ohio  R.  R.,  at  a  point 
near  Tunnelton,  W.  Ya.,  containing  about 
twelve  hundred  acres,  all  the  timber  to  be 
cut  in  saw  logs,  from  12  to  16  feet  long,  and 
to  be  squared  eight  inches  at  the  top  end 
and  larger,  or  at  the  option  of  the  purchaser, 
timber  less  than  eight  inches  can  be  includ- 
ed. All  logs  to  be  scaled  by  what  is  known 
as  'Doyle's  Rule,*  by  some  person  or  persons 
who  may  be  agreed  upon  by  both  buyer  and 
seller,  and  to  be  paid  for  on  the  twentieth  of 
each  month  for  all  logs  cut  and  scaled  during 
the  previous  month,  at  the  rate  of  five  dollars 
per  thousand  feet,  'B.  M.,*  for  all  the  white 
and  red  oak  and  poplar,  and  three  dollars 
and  fifty  cents  per  thousand  feet,  B.  M.,  for 
all  other  merchantable  or  salable  lumber,  re- 
serving the  right  to  cut  down  and  peel  on 
all  the  chestnut  or  rock  oak,  which  would  be 
done  in  the  springs  of  1900  and  1901;  also 
give  free  right  of  way  and  access  to  any  part 
of  said  land  and  through  said  land  for  the 
purpose  of  manufacturing  and  shipping  said 
lumber  or  timber.  This  option  or  offer  to  be 
accepted  on  or  before  eight  o'clock  p.  m.,  on 
Thursday,  September  28th,  1899,  by  telegram 
or  letter.  If  at  any  time  the  scale  or  meas- 
urement would  be  unsatisfactory  the  seller 
would  have  the  right  to  appoint  some  disin- 
terested party  to  do  the  work  of  scaling,  pro- 
vided that  same  man  would  work  on  mill  at 
any  thing  the  buyer  may  direct,  in  which 
case  said  man  is  to  be  paid  equally  by  both 
buyer  and  seller.  Operations  to  commence 
on  said  timber  on  or  before  November  1st, 
1899,  and  to  remove  at  least  300,000  feet  per 
year,  and  all  timber  to  be  removed  within 
four  years  from  November  1st,  1899.  Said 
tract  is  known  as  the  'Hammond  Tract.'  If 
offer  is  accepted,  contract  to  be  written  which 
would  be  legally  binding  between  both  par- 
ties. Any  timber  considered  unfit  for  mer- 
chantable lumber,  and  that  would  be  fit  for 
cross-ties,  the  price  to  be  eight  cents  per  tie. 
This  is  only  binding  provided  W.  H.  Watkins, 
Tunnelton,  W.  Va.,  can  give  a  clear  titie  for 
his  interest. 

"Merchants  Coal  Company, 

"Thomas  T.  Boswell,  President." 

Telegram:  "Received  at  Baltimore,  Md.,  No. 
2  Donnell  Building,  Sept  28th,  1899.  Dated 
Orleans  Road  W.  Va.,  28th.  To  Thomas  T. 
Boswell,  33  S.  Gay  St,  Balto:  We  accept  all 
conditions  as  written  in  your  offer  dated 
twenty-sixth  instant  and  mail  check  for  fifty 
dollars  on  agreement  Please  wire  answer 
and  approval.    Blllmeyer  Lumber  Company." 

Letter:  "Orleans  Road,  W.  Va.,  Sept  28th, 
1899.  Mr.  Thomas  T.  Boswell,  President 
Merchants  Coal  Company,  Baltimore,  Md.: 
Dear  Sir^Confirming  telegram  this  p.  m.,  we 
accept  all  conditions  as  written  your  offer 
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dated  twenty-sizfh  instant,  and  mall  check 
for  fifty  dollars  on  agreement  Please  "wire 
answer  and  approval.  Respectfully  yours, 
Billmeyer  Lumber  Ck)mpany,  per  A.  B.  B." 

"Orleans  Road.  W.  Va.,  10-27—1899.  Mr. 
Thomas  Boswell,  Baltimore,  Md.:  Dear  Sir— 
We  write  yoy  to-day  In  regard  to  the  Tunnel- 
ton  timber  tract  Our  Mr.  Andrew  and  John 
and  A.  E.  Billmeyer  were  up  to  see  the  tim- 
ber, and  just  came  home  to-day.  Also  signed 
agreement  which  we  mall  to  you.  Mr.  A.  E 
Billmeyer  would  not  sign  the  agreement,  as 
he  says  that  he  is  not  connected  with  the 
Billmeyer  Lumber  Company  any  more  but 
you  said  when  I  was  down  at  Baltimore  it 
made  no  difference;  it  would  be  all  right 
with  us  three.  A.  H.  B.,  he  has  been  de- 
ranged eyer  since  he  went  to  have  the  agree- 
ment written,  and  unfit  to  do  any  business. 
May  be  we  will  have  to  send  him  for  treat- 
ment We  will  make  agreements  to  go  ahead 
to  manufacture  the  lumber.  We  are  very 
sorry  this  thing  has  happened.  They  cut  one 
tree  and  had  it  scaled  by  Mr.  Watkins,  and 
it  scaled  109  feet  Hoping  every  thing  is 
satisfactory  to  you.  If  you  get  any  letters 
from  A.  E.  Billmeyer  pay  no  attention  to 
them,  as  he  is  most  liable  to  say  anything. 
You  know  how  he  was  when  he  was  to  Bal- 
timore. We  remain  yours  truly,  Billmeyer 
Lumber  Co.,  Prank  Billmeyer." 

"Oct  30th,  1899.  Mess.  Billmeyer  Lumber 
Co.,  Orleans  Cross  Roads,  W.  Va.:  Gentle- 
men—Your favor  of  the  27th  and  agreement 
to  hand.  On  account  of  the  turn  things  have 
taken  we  will  have  to  demand  a  bond  from 
you  for  the  value  of  the  timber,  say  $10,000. 
Unless  this  is  arranged  by  the  fifth  of  No- 
vember (Nov.  6th)  we  shall  have  to  call  the 
deal  off.  Yours  very  truly,  T.  T.  Bos- 
well, (S.)- 

"Oct  26th,  1899.  Billmeyer  Lumber  Co., 
Orleans  Gross  Roads,  W.  Va.— What  do  you 
Intend  to  do  about  the  timber?  Answer. 
Merchants  Coal  Co.'* 

"Orleans  Road,  W.  Va.,  ll-4r-1809.  Mr. 
Thos.  Boswell,  President  Merchants  Coal 
Company,  Baltimore,  Md.— Your  letter  of 
30th  ult  at  hand.  In  reply  would  say,  we 
expect  to  cut  the  timber  regardless  of  the 
bond  which  you  require.  Mr.  Gordon,  of 
Cumberland,  says  if  Mr.  A.  E.  Billmeyer  is 
insane,  as  he  is  pronounced,  would  not  sign 
the  agreement,  would  not  make  any  change 
to  the  Co.  Hoping  every  thing  will  be  satis- 
factory to  you,  we  will  do  as  we  agreed;  you 
may  depend  upon  that  We  are  yours  truly, 
Billmeyer  Lumber  Co.,  Frank  Billmeyer." 

"Received  at  Baltimore,  Md.  No.  2  Donnell 
Building,  Oct  9th,  1899.  Dated  Orleans 
Road,  W.  Va.,  9.  To  Thomas  T.  Boswell,  33  S. 
Gay  St— A.  E.  Billmeyer  has  not  come  home. 
Know  any  thing  about  where  he  is?  An- 
swer.   Frank  Billmeyer." 

"Oct  4th,  1899.  Billmeyer  Lumber  Co., 
Orleans  Cross  Roads,  W.  Va.:  Gentlemen— 
We  beg  to  hand  you  enclosed  contract  in 
duplicate  and  request  that  you   kindly  re- 


tain the  copy  on  which  we  have  placed  our 
seal  and  sign  the  other  copy  and  acknowl- 
edge It  before  a  justice  of  the  peace  at  Cum- 
berland, Md.,  and  mall  it  to  this  office. 
Please  be  advised  that  each  one  of  your  com- 
pany should  sign  and  acknowledge  this  doc- 
ument Your  prompt  attention  will  oblige. 
Yours  very  truly,  Merchants  Coal  Co.,  G.  W. 
,  Treas." 

"Nov.,  6—9.  Billmeyer  Ltmiber  Co.,  Oi^ 
leans  Ctobb  Roads,  W.  Va.— Do  you  intend 
to  give  bond?  Otherwise  we  will  turn  the 
timber  over  to  some  one  else.  Answer  quick. 
T.  T.  Boswell." 

••November  7th— 9.  Billmeyer  Lumber  Co., 
Orleans  Road,  W.  Va.— If  you  have  not  com- 
plied with  agreement  or  executed  contract 
we  regard  the  deal  as  off,  but  if  you  have 
bond  we  will  consider  the .  An- 
swer quick.    Merchants  Coal  Company.** 

"Old  date,  Nov.  2,  1899.  Orleans  Road,  W. 
Va.,  New  Century,  12,  1900.  Mr.  T.  T.  Bos- 
well, President  Merchants  Coal  Company,  S8 
8.  Gay  Bt,  Baltimore,  Mdw:  Sir— In  answer 
to  yours  of  recent  date  permit  me  to  say  that 
I  Would  not  sign  the  agreement  and  the  oth- 
er members  signed  it  against  my  wlshea  I 
am  the  general  manager  of  the  Billmeyer 
L.  Co.  and  it  was  me  that  wrote  the  condi- 
tions of  the  deal  and  I  will  hold  you  to  said 
conditions  exactly  as  written  therein.  I  will 
see  that  our  part  is  fulfilled  to  the  very  let- 
ter, and  will  hold  your  company  responsible 
for  your  part  of  it  I  will  not  give  any  bond 
as  that  was  not  mentioned  in  the  original 
bargain.  We  have  commenced  operations  all 
right  and  will  cut  and  ship  300,000  feet  or 
more  within  the  next  year.  Awaiting  your 
reply,  I  am,  Yours  truly,  Allen  B.  Billmeyer.** 

•'Nov.  14th,  1899.  Mess.  Billmeyer  Lumber 
Co.,  Orleans  Cross  Roads,  W.  Va.:  Gentle- 
men—We hand  you  enclosed  our  check  for 
forty-five  dollars,  being  in  settlement  of  de- 
posit which  you  sent  us,  namely,  $50.00,  less 
$5.00  advanced  to  your  Mr.  A.  B.  Billmeyer 
while  In  this  city.  On  account  of  your  not 
carrying  out  your  contract  we  have  a  right 
to  hold  this  check  but  as  we  wish  to  treat  you 
fair,  we  return  the  same.  Yours  very  truly, 
Merchants  Coal  Company.  G.  W.  Atkinson, 
Tres." 

"Orleans  Road,  W.  Va.,  11-20-1899.  Mr. 
Thomas  Boswell,  Baltimore,  Md.:  Dear  Sir 
—We  return  the  check  you  sent  us.  Our  firm 
stands  to  the  contract  and  expects  to  carry 
it  out  to  the  letter,  and  that  Robert  H.  Gor- 
don is  the  comnjlttee  in  lunacy  of  Allen  H. 
Billmeyer.  He  will  look  after  his  Interests 
now.  Yours  truly,  Billmeyer  Lumber  Co., 
P.  B.'* 

"Orleans  Cross  Roads,  W.  Va.,  2—28—1900. 
Mr.  Thomas  T.  Boswell,  Pres.  Merchants 
Coal  Co.,  33  S.  Gay  St,  Baltimore,  Md.:  Dear 
Sir— We  are  ready  to  comply  with  all  condi- 
tions of  our  contract  with  you,  and  will  pro- 
ceed to  commence  operations  as  soon  as  the 
proper  arrangements  can  be  made.  Our  Mr. 
A.  E.  Billmeyer  vrill  now  sign  the  agree- 
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ments,  being  restored  to  bis  usual  good 
health.  Please  return  the  agreement  you 
hold  for  his  signature  at  the  earliest  date 
possible,  and  oblige.  Yours  truly,  Billmey^ 
Lumber  Co.,  A.  E.  B." 

The  defendant  introduced  no  evidence. 

On  the  bill,  answer,  and  general  replica- 
tion, the  case  is  plainly  for  the  defendants, 
as  the  contract  proves  itself,  the  making 
thereof  not  being  denied  by  affidavit 

The  only  question,  therefore,  is,  does  the 
proof  sustain  the  plaintiff's  bill?  Without  any 
pleading  to  this  effect  the  plaintiff  claims 
that  its  contract  has  been  avoided,  first,  be- 
cause not  signed  by  one  of  the  defendants, 
who  refused  to  sign  the  same,  no  doubt,  be- 
cause it  departed  materially  from  the  orig- 
inal accepted  proposition  of  sale,  in  that  it 
reserved  to  the  plaintiff  an  almost  unlimited 
right  of  forfeiture.  It  was  wholly  unneces- 
sary for  the  defendants  to  sign  or  acknowl- 
edge such  contract,  unless  for  the  purpose  of 
compelling  them  to  submit  to  its  departure 
from  the  original  proposition.  Nor  was  it 
necessary  for  any  of  them  to  sign  and  ac- 
knowledge it  for  this  purpose,  but  the  mere 
acceptance  thereof  and  acting  thereunder 
would  bind  them  to  its  provisions.  West  Vir- 
ginia, 0.  &  P.  B.  B.  Co.  V.  Mclntire,  44  W. 
Va.  210,  28  S.  E.  696.  Signature  and  acknowl- 
edgment on  the  part  of  the  defendants  were 
extralegal  requirements;  not  rendering  the 
contract  any  more  binding  than  acceptance 
otherwise.  Nor  had  the  plaintiff  any  right  to 
demand  of  the  defendants  a  bond,  for  they 
are  not  shown  to  have  been  insolvent,  and 
such  requirement  is  not  included  in  the  orig- 
inal proposition.  All  the  defendants,  includ- 
ing Allen  E.,  accepted  the  contract  in  so  far 
as  it  corresponded  with  the  original  proposi- 
tion, and  even  he  afterwards  waived  his  ob- 
jections und  agreed  to  it  This  they  had  a 
right  to  do,  and  this  substituted  the  final 
contract,  with  Its  departures  therefrom,  for 
the  original  accepted  proposition.  The  provi- 
sion in  the  original  proposition,  to  wit,  **If 
offer  accepted  contract  to  be  written  which 
would  be  legally  binding  between  both  par- 
ties," did  not  authorize  the  use  therein  of  the 
forfeiture  clause,  nor  the  requirement  of  a 
bond  without  the  consent  of  the  defendants. 
The  conclusion,  therefore,  must  be  that  the 
contract  relied  on  by  the  defendants  was  a 
binding  contract  between  the  plaintiff  and 
defendants  from  the  beginning,  in  so  far  as  it 
adhered  to  the  original  proposition. 

Second,  because  of  the  forfeiture  of  the 
contract  by  reason  of  the  failure  of  the  de- 
fendants to  begin  operation  thereunder  in 
time.  Under  this  head  plaintiff  insists  that 
because  the  defendants  failed  to  commence 
operations  on  or  before  the  1st  of  November, 
1899,  as  stipulated,  it  had  the  right  to  and 
did  annul  the  contract  and  make  a  new  con- 
tract, similar  In  effect,  with  Henry  J.  Wll- 
moth.  As  Wilmoth  is  not  a  party  thereto,  his 
rights  are  in  no  manner  involved  In  this  suit, 
nor  can  they  be  considered  in  the  determina- 


tion hereof.  The  plaintiff,  to  sustain  its  con- 
tention under  this  head,  introduces  in  evi- 
dence the  following  correspondence  between 
it  and  the  defendants,  to  wit:  , 

"March  1st,  1900.  Mess.  Billmeyer  Lum- 
ber Co.,  Orleans  Cross  Beads,  W.  Va.:  Gen- 
tlemen—Your favor  of  the  28th  to  hand  and 
noted.  We  beg  to  state  that  this  property 
has  been  disposed  of  to  Mr.  Wilmoth,  of 
Meyersdale,  Pennsylvania,  who  has  made 
payments  and  will  commence  operations 
about  April  1st  This  was  done  as  you  did 
not  comply  with  our  agreement  Yours  very 
truly,  Merchants  Coal  Company,  Boswell." 

"Orleans  Cross  Beads,  W.  Va.,  July  2l8t. 
1900.  Mr.  Thos.  T.  Boswell,  Pres.  Merchants 
Coal  Co.,  Baltimore,  Md.:  Dear  Sir— Mr.  A. 
H.  Billmeyer  and  Frank  Billmeyer  ar^  now 
at  Tunnelton,  W.  Va.,  at  work  on  the  Ham- 
mond timber  tract  They  have  commenced 
cutting  logs  and  will  be  ready  for  a  scaler  on 
Monday,  July  30th,  at  which  time  we  will 
commence  sawing  lumber.  Please  advise  us 
as  to  who  you  may  want  to  do  the  scaling, 
or  if  we  shall  pick  a  man  to  be  on  hand  at 
the  time  named.  We  expect  to  cut  from 
800  to  400  thousand  feet  of  the  chestnut  tim- 
ber at  once,  and  have  leased  the  W.  H.  Wat- 
kins  mill  to  do  the  sawing.  Please  advise 
us  promptly  as  to  the  scaler,  as  we  do  not 
want  to  be  delayed  on  that  account  Yours 
truly,  Billmeyer  Lumber  Co." 

''July  23d,  1900.  Mess.  Billmeyer  Lumber 
Co.,  Orleans  Cross  Beads,  W.  Va.:  Dear  Sirs 
—Your  favor  of  21st  to  band  and  noted.  You 
did  not  carry  out  your  agreement  conse- 
quently we  have  sold  the  timber  to  H.  J.  Wil- 
moth, Meyersdale,  Pa.,  and  do  not  know  you 
in  this  matter.  I  have  instructed  our  supor- 
intendent  at  Tunnelton  when  your  parties 
commence  cutting  to  have  them  arrested  for 
trespassing.  If  they  insist  on  cutting  we 
have  them  prosecuted  to  the  fullest  extent 
of  the  law.  Yours  very  truly,  Merchants 
Coal  Company,  Boswell." 

It  is  not  clear  from  the  plalntifTs  evidence 
but  that  the  delay  to  commence  operations 
was  caused,  to  some  extent  at  least,  by  the 
plaintiff*s  failure  to  adhere  strictly  to  its 
original  proposition,  and  in  unnecessarily  re- 
quiring the  defendants  to  sign  and  acknowl- 
edge a  contract  legally  binding  on  them  with- 
out such  signatures  and  acknowledgments, 
and  also  in  demanding  a  bond  of  them  be- 
fore they  should  begin  operations  or  the  con- 
tract be  binding.  All  these  extralegal  re- 
quirements necessarily  tend  to  produce  con- 
fusion, uncertainty,  and  delay.  The  provi- 
sion in  the  original  proposition  is  in  these 
words:  "Operations  to  commence  on  said 
timber  on  or  before  November  Ist,  1899, 
and  to  remove  at  least  300,000  feet  per  year 
and  all  timber  to  be  removed  within  four 
years  from  November  1st,  1899."  Under 
this  provision  the  failure  to  begin  in  time 
would  not  be  sufficient  to  cause  a  forfeiture 
of  the  contract  although  the  defendants 
might  be  liable  for  all  damages  occaaioned 
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therebj.  A  remoral  of  800,000  feet  within 
the  remainder  of  the  year  would  no  doubt 
be  deemed  a  full  satisfaction  thereof  and 
compliance  therewith.  Substantially,  al- 
though more  at  length,  the  same  provision  is 
contained  In  the  final  contract,  but  the  plain- 
tiff had  inserted  a  forfeiture  clause,  to  wit: 
"It  l8  further  understood  and  agreed' that  if 
the  said  parties  of  the  second  part  should 
fall  to  carry  out  and  comply  faithfully  with 
all  the  terms  and  conditions  of  this  agree- 
ment •  •  •  then  the  said  party  of  the 
first  part  shall  have  the  right  at  Its  option 
to  declare  this  agreement  null  and  void." 
It  Is  under  this  provision  that  the  plaintiff 
claims  to  have  the  right  to  declare  the  con- 
tract null  and  void  because  the  defendants 
failed  to  commence  operations  on  or  before 
the  1st  day  of  November,  1899,  although  the 
plaintiff  was  at  the  time  hindering  opera- 
tions under  the  contract  by  reason  of  its  ex- 
tralegal requirements.  If  the  plaintiff  had 
filed  a  bill  to  have  the  contract  canceled  by 
reason  of  Its  forfeiture  as  a  cloud  on  its  title, 
the  matter  might  have  been  properly  pre- 
sented and  considered  by  a  court  of  equity. 
But  on  evidence  alone,  without  allegations 
or  pleadings,  or  an  opportunity  for  defend- 
ants to  explain  their  delay,  in  a  matter  purely 
pecuniary  and  subject  to  satisfaction  In  dam- 
ages^ It  is  asking  too  much  of  a  court  of 
equity  to  treat  the  solemn  contract  of  the 
parties  as  a  nullity.  In  short  to  enforce  the 
forfeiture  thereof  against  the  defendants.  If 
the  contract  was  clearly  void,  and  Irrepara- 
ble damage  might  be  done,  equity  might  pos- 
sibly Interfere.  But  where  it  Is  a  matter 
of  the  lapse  of  time,  not  plainly  of  the  es- 
sence of  the  contract,  and  the  question  of 
irreparable  damages  or  Inisolvency  Is  not  In- 
volved, and  any  damages  the  plaintiff  may 
have  sustained  are  susceptible  of  pecuniary 
adjustment,  equity  will  not  Interfere  In 
doubtful  cases,  but  will  leave  the  parties  to 
their  legal  remedies. 

On  the  question  of  the  forfeiture  of  their 
contract  by  reason  of  unreasonable  delay  in 
beginning  operations  thereunder,  without 
fault  of  the  plaintiff,  the  defendants  have 
the  right  to  be  Impleaded  and  heard  either  at 
law  or  in  equity,  and  such  question  cannot 
be  Justly  determined  from  the  evidence  on 
the  one  side  alone,  in  the  absence  of  proper 
allegations  or  pleadings.  The  bill  seeks  to 
enjoin  an  irreparable  trespass.  This  ground 
is  abandoned.  But  by  the  proof  the  plain- 
tiff attempts  to  establish  a  forfeiture  of  its 
contract  under  which  the  defendants  justify, 
thus  raising  doubtful  questions  both  of  law 
and  fact,  and  changing  the  nature  of  the 
case  to  be  decided.  Plaintiff  might  have  pre- 
sented this  whole  matter  in  its  bill,  but  it 
did  not  do  so,  and  it  must  endure  the  conse- 
quences of  such  failure.  It  is  well  settled 
that  where  the  plaintiff's  rights  depend  on 
disputed  questions  of  fact,  or  on  disputed 
questions  of  law  which  have  not  been  ad- 
justed by  a  court  of  law,  an  injunction  will 


be.  refused,  although  a  court  of  equity  may 
be  satisfied  as  to  what  is  the  correct  conclu- 
sion of  the  law  on  the  facts.  16  Am.  & 
Bug.  Enc.  Law  (2d  Ed.)  358,  359,  360;  10 
Bnc.  Pleading  &  Practice,  1095. 
For  these  reasons,  the  decree  is  afi^med. 
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(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  28,  1903.) 

DOWSa— ACTION  TO  RBCOVER— LIMITATIONS- 
WIDOW  IN  POSSESSION. 

1.  The  statutoi-y  bar  to  a  widow's  remedies 
for  recovery  of  dower  is  10  years  from  the 
death  of  her  hushand,  when  her  right  to  sue 
accrues.  But  where  the  widow  is  in  posses- 
sion, and  taking  rents  and  profits  in  common 
with  the  heirs,  the  statute  does  not  run  against 
her  dower  right  while  so  In  possession. 

2.  Where  a  will  devises  land  to  the  widow 
of  the  testator  to  hold  under  her  control  and 
management  until  testator's  youngest  child  at- 
tains majority,  with  direction  to  apply  its  rents 
and  profits  to  the  support  of  minor  children  un- 
til of  age,  and  the  widow  is  in  possession  un- 
der such  will,  the  statute  of  limitations  does 
not  run  against  her  dower  right  while  so  in 
possession. 

3.  To  bar  a  widow's  dower  right  for  failure 
to  renounce  her  husband's  will,  the  will  must 
make  a  provision  for  her  use  and  benefit,  and 
must  be  intended  by  the  testator  to  be  hi  lien 
of  dower. 

(Syllabus  by  the  CJourt.) 

Appeal  from  Circuit  Court,  Harrison  Ooxm- 
ty;   John  W.  Mason,  Judge. 

Bill  by  M.  G.  Sperry  against  Mary  0.  Swi- 
ger  and  others.  Decree  for  defendant  Cun 
uingham,  and  plaintiff  and  defendant  Swlger 
appeal.    Affirmed. 

M.  G.  Sperry  and  B.  G.  Smith,  for  appel- 
lant   T.  N.  Parks,  for  appellees. 

BRANNON,  J.  Franklin  Cunningham  died 
owning  a  tract  of  land,  leaving  a  will  con- 
taining this  provision:  "I  give,  devise  and 
bequeath  to  my  wife,  Susan  L.  Cunningham, 
all  my  estate  both  real  and  personal  or  mix- 
ed of  which  I  shall  die  seised  and  possessed 
or  to  which  I  shall  he  entitled  at  my  de- 
cease, •  •  •  to  have  and  to  hold  the 
same  to  her  control  and  management  until 
my  youngest  child  shall  arrive  at  twenty- 
one  years  of  age,  it  Is  further  provided  In  this 
my  will  that  the  property  herein  devised 
and  bequeathed  my  wife,  Susan  L.  Cunning- 
ham, shall  by  the  rents  and  profits  of  said 
property  he  applied  as  a  support  and  home 
for  my  minor  children  until  they  arrive  at 
twenty-one  years  of  age."  M.  Q.  Sperry 
brought  a  suit  In  equity  In  Harrison  county 
against  Susan  L.  Cunningham,  widow  of  said 
decedent,  and  his  heirs,  to  partition  the  land; 
denying  in  his  hill  that  said  widow  had  any 
dower  right;  claiming  that,  as  she  had  not 
renounced  the  will,  she  was  for  that  reason 
barred  of  dower,  and  that  she  was  also  bar- 
red of  dower  for  the  further  reason  that  more 
than  10  years  had  passed  since  the  death  of 
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her  husband,  and  that  she  was  barred  by  lim- 
itation. She  had  been  In  possession  11  years 
after  the  death  of  her  husband  before  the 
suit.  The  youngest  child  had  attahied  ma- 
jority. The  court  decreed  dower  to  her,  and 
Sperry  and  Mary  0.  Swlger,  one  of  the  heirs, 
appeal. 

Is  Mrs.  Cunningham  entitled  to  dower? 
This  depends  upon  several  questions.  Does 
the  general  statute  of  limitations,  "No  per- 
son shall  make  an  entry  on,  or  bring  an  ac- 
tion to  recover,  any  land,  but  within  ten  years 
next  after  the  time  at  which  the  right  to 
make  such  entry  or  to  bring  such  action  shall 
have  first  accrued  to  himself  or  to  some  per- 
son through  whom  he  claims"  (Code  1899,  c. 
104,  §  1),  apply  to  dower  right?  If  we  fol- 
low the  cases  of  Morris  v.  Roseberry,  46  W. 
Va.  24,  32  S.  Ei  1019,  and  Smith  y.  Weh^le, 
41  W.  Va.  270,  23  S.  E.  712.  holding  that  "the 
statutory  bar  to  a  widow's  remedies  for  the 
recovery  of  her  dower  is  the  lapse  of  ten 
years  from  the  death  of  her  husband,  when 
her  right  to  sue  accrues,"  we  must  say  that 
a  dower  right  Is  barred  by  that  statute.  But 
it  is  said  that  Smith  v.  Wehrle  is  too  broad 
In  its  syllabus;  that  those  cases  cannot  apply 
to  a  contest  between  a  widow  and  heirs,  but 
only  to  one  claiming  by  conveyance  from  the 
heirs,  or  sale  under  a  deed  of  trust  given  by 
the  husband,  or  sale  under  decree  where 
there  is  adverse  possession  by  color  of  title. 
In  Smith  V.  Wehrle  the  case  was  between  the 
widow  and  a  purchaser  at  a  sale  under  a  deed 
of  trust  given  by  the  husband,  and  it  seems 
plain  that  the  statute  would  In  such  case 
bar  dower.  In  Morris  v.  Roseberry,  however, 
the  case  was  between  the  widow  and  one  of 
the  heirs  who  obtained  a  tax  deed.  It  was 
held  that  the  dower  was  barred.  We  may 
say  this  was  a  hostile  claim  under  a  tax  deed, 
but,  as  this  tax  deed  Inured  to  the  benefit  of 
the  heirs,  we  may  regard  the  case  as  holding 
that  as  between  the  widow  and  heirs  the 
statute  applies.  It  followed  the  syllabus  In 
Smith  V.  Wehrle.  The  argumentation  in  the 
latter  case  goes  to  apply  the  statute  as  well 
In  a  contest  between  the  widow  and  heirs  as 
to  one  between  her  and  alienees  of  the  heirs. 
Is  the  syllabus  in  those  cases  too  broad?  Are 
they  wrong?  I  assented  to  them  because  1 
thought  them  sound  law.  I  still  think  so. 
The  possession  of  the  heirs  is  not  the  posses- 
sion of  the  widow,  like  coparceners  or  tenants 
in  common,  nor  is  there  privity  between  them: 
"Nor  does  she,  as  tenant  in  dower,  hold  her 
estate  of  the  heir  or  tenant  who  set  it  out 
to  her,  but  of  her  deceased  husband,  or,  rath- 
er, by  appointment  of  law.  The  law,  more- 
over, does  not  consider  that  there  is  any  privi- 
ty of  estate  between  the  dowress  and  the 
reversioner  of  her  lands."  1  Washb.  R.  Prop. 
H  486.  We  will  find  cases  holding  that  the 
statute  does  not  bar  dower,  but  it  will  seem 
that  In  most  of  those  such  decisions  are  upon 
statutes  taken  from  the  English  Act  21  Jac. 
1,  which  bars  only  where  there  Is  a  right  of 
tntry»  and  as  a  widow,  until  assignment  of 


dower,  has  no  estate  or  right  of  entry,  the 
statute  was  held  not  to  apply  to  her.  So 
some  are  on  statutes  taken  from  32  Henry 
VIII,  requiring  seisin  to  the  person  to  be  bar- 
red, and  a  widow  had  no  seisin.  2  Scrlb.  on 
Dower,  §§  12,  17;  Barnard  v.  Edwards,  17 
Am.  Dec.  403;  Moore  v.  Frost,  3  N.  H.  126; 
Parker  v.  Obear,  7  Mete.  24.  But  no  seisin  or 
right  of  entry  In  case  of  dower  is  required 
by  our  statute  above  quoted.  Though  a 
widow  has  no  seisin,  right  of  entry,  or  vest- 
ed estate  before  assignment  of  dower,  yet 
our  Code  1899,  c.  65,  §  10,  says  that  a  widow 
entitled  to  dower  "may  recover  said  dower 
and  damage  for  its  being  withheld  by  such 
remedy  at  law  as  would  lie  on  behalf  of  a 
tenant  for  life  having  a  right  of  entry  or  by 
bill  in  equity."  This  gives  her  right  to  sue 
at  once  upon  the  husband's  death.  There  may 
be  a  few  states  not  having  statutes  import- 
ed from  England,  but  general  statutes  that 
hold  them  not  applicable  to  dower,  but  the 
bulk  of  decisions  hold  that  general  statutes 
of  Ihnltations  limiting  suits  generally  for  re- 
covery of  possession  of  land  apply  to  dower. 
In  Conover  v.  Wright,  47  Am.  Dec.  218,  the 
New  Jersey  court  said  of  an  act  "that  every 
real,  possessory,  ancestral  or  mixed  or  other 
action  for  land  •  •  •  ghall  be  brought 
within  20  years  after  the  right  or  title  there- 
to shall  accrue,"  that  "it,  in  very  terms,  ap- 
plies to  all  actions  for  the  recovery  of  land, 
and  it  is  difficult  to  see  how  it  can  fall  to  ap- 
ply to  an  action  for  dower.  It  bars  not  the 
right  of  entry,  merely,  but  any  action  brought 
for  recovery  of  land.  Land  Is  sought  to  be 
recovered  in  this  action,  and  the  widow's  title 
becomes  absolute  on  the  death  of  the  hus- 
band." In  Procter  v.  BIgelow,  38  Mich.  282, 
the  statute  was:  "No  person  shall  commence 
an  action  for  the  recovery  of  lands,  nor  make 
entry  thereon,  unless  •  wlthhi  20  years  after 
the  right  to  make  such  entry  or  bring  such 
action  first  accrued."  The  court  said:  "If 
Mrs.  BIgelow  could  have  brought  an  action  of 
ejectment  In  1851  [it  Is  not  pretended  that  she 
could  not  have  done  so],  she  comes  within 
the  plain  terms  of  the  statute.  We  are  not 
called  upon  to  discuss  the  propriety  of  the 
old  decisions,  which  certainly  strained  the 
law  very  much  to  favor  dower.  The  forms 
of  remedy  under  which  that  ovemlce  casu- 
istry was  adopted  have  been  changed  Into  a 
single  and  universal  remedy,  which  will  not 
permit  any  different  treatment  of  suitors. 
All  must  be  governed  by  the  same  regula- 
tions." I  cite  the  following  further  cases  to 
show  that  the  general  statutes  of  limitation 
for  actions  for  land  apply  to  dower:  Beebe 
V.  Lyle,  73  Mich.  114.  40  N.  W.  944;  Robin- 
son  V.  Ware,  W  Mo.  678,  8  S.  W.  153;  Beard 
V.  Hale,  95  Mo.  18,  8  S.  W.  156;  Branch  ▼. 
Cole,  18  Fla.  368;  Care  v.  Keller,  77  Pa.  490; 
Durham  v.  Angler,  20  Me.  242;  Berrien  v, 
Conover,  16  N.  J.  Law,  107;  Larrowe  v. 
Bean,  10  Ohio,  498;  Phares  ▼.  Walters,  6 
Iowa,  106;  LIde  v.  Reynolds,  1  Brev.  76;  10 
Am.  &  Eng.   Bncy.   L.  205;    Westbrook  t. 
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Hawkins,  60  MUm.  498;  Owen  ▼.  Peacock, 
38  m.  S3.  In  Jones  ▼.  Powell*  6  Johns.  Ch. 
194,  Chancellor  Kent  said  that,  even  un- 
der a  statute  like  the  English  act,  **no  ac- 
tion for  the  recovery  of  any  land,"  etc,  "shall 
be  mahitained,**  etc,  "nnless  on  seisin  or 
possession,"  etc,  ''either  of  the  plaintiff  or 
of  his  ancestor,"  'the  general  and  sweep- 
ing language  of  this  act,  no  less  than  the 
sound  poUcy  of  it,  would  dictate  the  ap- 
plication of  it  to  dower  as  well  as  to  any 
real  action."  He  held  that  limitation  would 
bar  the  common-law  writ  of  dower  unde  nihil 
habet.  Many  cases  in  South  Carolina  so  hold. 
Bamsay  v.  Dozier,  1  Tread.  Const  78,  and 
other  cases  cited  in  2  Scrib.  Dower,  676.  In 
2  Scrib.  678,  after  stating  that  there  is  some 
conflict,  the  author  says:  "The  general  doc- 
trine in  regard  to  Ihnitation  of  actions  is 
that  the  cause  of  action  or  suit  arises  as 
soon  as  the  party  has  a  right  to  apply  to 
the  proper  tribunal  for  relief.  In  many  states 
the  widow  has  right  by  law  to  proceed  for 
the  recovery  and  assignment  of  her  dower 
immediately  upon  the  death  of  her  husband. 
[Such  is  the  West  Virginia  act]  It  is  imma- 
terial to  her  whether  the  heir  or  a  stranger 
asserting  an  adverse  title,  is  in  possession. 
Her  right  of  action  is  as  perfect  and  com- 
plete against  the  one  as  the  other.  In  this 
respect  there  is  an  essential  difference  be- 
tween the  case  of  a  dowress  and  a  party  hav- 
ing title  to  land.  Until  the  possession  of  the 
latter  is  disturbed  or  Invaded,  no  cause  of  ac- 
tion arises  in  his  favor,  and  consequentiy  un- 
til that  time  the  statute  cannot  commence  to 
run  against  him.  But  as  the  widow  can  as- 
sert her  claim  and  bring  her  action  at  once, 
it  would  seem,  upon  the  principle  above  laid 
down,  that  it  should  be  considered  as  com- 
big  within  the  operation  of  the  statute."  It 
is  not  a  question  of  adverse  possession-^not 
a  question  whether  the  heirs  deny  or  admit 
the  dower  right  She  can  sue  regardless  of 
this.  If  they  do  not  assign  dower,  which  the 
law  says  they  must  do  without  demand,  they 
unlawfully  withhold  dower,  in  the  eye  of  the 
law.  Our  Code  1899,  c  65,  §  8,  says:  "Until 
her  dower  Is  assigned  the  widow  shall  be  en- 
titied  to  demand  of  the  heirs  or  devisees  one 
third  part  of  the  issues  and  profits  of  the  oth- 
er real  estate  which  was  devised  or  descend- 
ed to  them,  of  which  she  is  dowable,  and  In 
the  meantime  may  hold,  occupy  and  enjoy 
the  mansion  house  and  curtilage  vrithout 
charge."  Being  in  possession  of  the  mansion 
and  curtilage,  of  course,  the  statute  does  not 
run  against  her  as  to  them.  Westbrook  v. 
Hawkins,  59  Miss.  499.  This  implies  that 
the  possession  is  adverse  as  to  other  land. 
But  this  statute  excludes  her  from  posses- 
sion of  the  balance  of  the  land  until  dower 
is  assigned.  It  is  in  the  possession  of  the 
heira  Of  course,  she  is  not  co-tenant  with 
them,  like  a  coparcener.  All  she  has  is  a 
money  demand  for  a  part  of  the  issues  of  the 
other  land.    Where  one  gets  all  the  profits 


or  issues  of  land,  he  is,  in  equity,  owner; 
but  the  dowress  is  not,  under  this  statute, 
co-tenant,  so  as  to  enable  her  to  say  that  the 
heirs  must  bring  home  notice  of  hostile  claim, 
for,  to  be  co-tenant,  one  must  liave  right  to 
Joint  possession  with  another.  The  cases  of 
Smith  V.  Wehrle  and  Morrison  v.  Roseberry 
seem  to  be  well  grounded,  in  their  most  gen- 
eral sense,  on  authority.  They  have  stood 
some  years,  are  a  rule  of  property^  and,  even 
if  there  were  some  doubt  of  their  correctness, 
should  not  be  disturbed.  I  have  no  doubt 
as  to  them.  Why  should  a  claim  of  dower 
not  fall  under  the  statute?  Shall  mere  sym- 
pathy exclude  it?  You  bar  other  claims  to 
land.  You  bar  a  married  woman  as  to  her 
separate  estate  The  heirs  do  not  hold  in 
trust  for  her.  Their  rights  are  hostile,  an- 
tagonistic If  the  widow  is  in  actual  pos- 
session along  with  the  heirs,  taking  rents 
and  profits,  or  sharing  them  with  the  heirs, 
her  right  is  not  barred.  Hastings  v.  Mace, 
157  Mass.  502,  32  N.  E.  668,  cited  in  10  Am. 
&  Eng.  Ency.  L.  205. 

Another  question.  Mrs.  Cunningham  was 
in  possession  of  the  whole  tract  Does  this 
prevent  the  bar  of  the  statute?  As  Just  stat- 
ed, if  a  widow  is  in  possession  along  witfi 
heirs,  sharing  in  the  issues  and  profits  of 
the  land,  the  statute  does  not  run  against 
her  dower  while  so  in  possession.  It  is  said 
that  this  possession  by  Mrs.  Cunningham 
does  not  save  her  from  the  statute,  as  she 
was  in  possession,  not  in  right  of  her  dower, 
but  as  trustee  for  her  children,  bound  to  give 
them  all  the  issues  of  the  land,  and  that  her 
possession  as  trustee  was  their  possession, 
>and  that  she  recognized  a  trust  for  them  in 
antagonism  to  her  right;  but  I  think  the 
true  theory  is  this:  She  was  in  the  mansion 
by  right  and  the  statute  could  not  bar  her  as 
to  that  She  need  not  sue  for  it  as  she  al-  ^ 
ready  had  it;  and,  as  to  the  residue  of  the 
land,  she  could  subtract  from  its  rents  and 
profits  one-third,  notwithstanding  the  trust 
and  a  court  of  equity  would  not  charge  her 
as  trustee  with  that  third.  Thus,  while  the 
law  is  that  when  there  is  a  right  of  action 
the  statute  runs,  yet  here  she  need  bring  no 
suit  as  she  already  had  what  a  suit  would 
give— actual  possession  and  rents  and  profits. 

Do  the  provisions  of  the  will  bar  Mrs.  Cun- 
ningham of  dower,  under  section  11,  c  78, 
Code  1899,  she  not  having  renounced  the 
will?  By  the  letter  of  that  statute,  to  bar 
dower  by  reason  of  acceptance  of  the  provi- 
sion made  in  a  will  for  a  widow,  there  must 
be  in  the  will  a  provision  made  for  her  bene- 
fit Moreover,  that  provision  must  appear  to 
have  been  intended  by  the  testator  to  be  in 
lieu  of  dower.  Shuman  v.  Shuman,  9  W.  Va. 
50;  Cunningham  v.  Cunningham,  30  W.  Va. 
599,  604,  5  S.  B.  139.  This  wUl  gives  nothing 
to  the  widow.  It  takes  all  away  from  her. 
Surely  we  cannot  say  that  her  husband  In- 
tended to  deprive  her  of  dower. 

Therefore  we  afl^m  the  decree. 
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BONK  T.  HIGOIN60THAM  «t  aL 

(Supreme  Goort  of  Appeals  of  West  Virginia. 
Nov.  21,  1903.) 

BJBCTMENT— EVIDENCE— DEBD  BT  COMMIS- 
SIONER. 

1.  In  an  action  of  ejectment,  unless  both 
plaintiff  and  defendant  claim  title  from  a  com- 
mon source,  the  plaintiff  must  connect  himself 
by  an  unbroken  chain  of  title  with  the  state 
or  commodwealth. 

2.  Point  3  in  Wilson  y.  Braden  et  al.,  36  S. 
E.  367,  48  W.  Va.  196,  approved  and  applied. 

8.  Points  5  and  6  in  Goal  Go.  v.  Howell,  15 
&  E.  214.  36  W.  Va.  490,  approved  and  applied. 
(Syllabus  by  the  Gourt) 

Error  to  Circuit  Gourt,  Lincoln  County;  B. 
S.  Doolittle,  Judge. 

Action  by  H.  D.  Bonk  against  A.  E.  Hlg- 
ginbotham  and  Newton  Carrier.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Be- 
yersed. 

D.  E.  Wilkinson  and  W.  S.  Laidley,  for 
plaintiffs  In  error.  A.  F.  Morris,  for  defend- 
ant in  error* 


.  MILLER,  J.  On  the  28tb  day  of  Novem- 
ber, 1899,  EL  D.  Bonk,  the  defendant  in  er- 
ror, filed  his  declaration  in  ejectment,  in  the 
circuit  court  of  Lincoln  county,  against  A.  E. 
Higglnbotham  and  Newton  Carrier,  defend- 
ants below  and  plaintiffs  in  error,  alleging 
that  plaintiff,  on  the  15th  day  of  January, 
1899,  *'was  possessed  of  an  estate  in  fee  ab- 
solute of  a  certain  tract  or  parcel  of  land, 
lying  and  being  in  the  said  county  of  Lin- 
coln, containing  294  acres,  more  or  less," 
and  bounded  as  follows:  "Situate  on  Island- 
creek,  a  tributary  of  Coal  river,  beginning  at 
a  stake  in  a  line  of  the  John  Kidd  survey  of 
63  acres  on  Board  Tree  Branch,"  etc.;  to 
which  declaration  the  defendants  entered 
their  plea  of  not  guilty,  and  issue  was  there- 
on Joined;  and,  at  the  November  Term,  1901, 
a  Jury  being  waived  by  the  parties,  the  court 
heard  the  evidence  In  lieu  of  a  Jury,  found  for 
the  plaintiff,  and  gave  Judgment  in  his  favor, 
against  the  defendants,  for  the  tract  of  land 
as  described,  with  one  cent  damages  for  the 
detention  thereof,  and  his  costs  In  said  action 
expended.  Plaintiffs  in  error  excepted  to 
said  finding  and  Judgment  of  the  court,  and 
moved  the  court  to  set  the  same  aside  and  to 
render  Judgment  in  their  favor  in  said  ac- 
tion, but  the  court  overruled  the  motion. 
Whereupon  plaintiffs  in  error  tendered  their 
bill  of  exceptions  to  the  ruling  and  Judg- 
ment of  the  court  aforesaid,  which  bill  was 
signed  and  sealed  by  the  court,  and  made 
part  of  the  record.  On  the  trial  of  the  ac- 
tion, the  plaintiff,  to  maintain  the  Issue  on 
his  part,  introduced  certain  evidence,  all  of 
which  was  objected  to  by  defendants;  and 
the  defendants,  to  maintain  the  issue  on  their 
part,  also  introduced  certain  other  evidence. 
The  whole  of  said  evidence,  adduced  and  con- 
sidered by  the  court,  is  certified  in  bills  of 
exception,  and  made  parts  of  the  record. 


Flalntifl  put  in  evidence  a  patent  from  the 
commonwealth  of  Vinginia  to  Webb  Tomlin- 
son,  bearing  date  on  the  25th  day  of  Septem- 
ber, 1796,  reciting  "that  by  virtue  of  a  land 
office  treasury  warrant  number  nine  hun- 
dred and  ten,  issued  the  first  day  of  Decem- 
ber, 1794,  there  is  granted  by  the  said  com- 
monwealth unto  Webb  Tomlinson  a  certain 
tract  or  parcel  of  land  containing  ten  thou- 
sand acres  by  survey  bearing  date  the  second 
day  of  January,  1795,  lying  and  being  in  the 
county  of  Kanawha,  on  the  waters  of  Davis 
creek,  and  bounded  as  follows,  to  wit:  Be- 
ginning at  two  white  oaks,  comer  to  said 
Tomlinson's  survey  of  10,000  acres,  number 
eight,  and  running  south  eighty  degrees  west 
2,000  poles  to  a  white  oak,  S.  10  E.  800  poles  to 
a  black  oak,  N.  80  E.  2,000  poles  to  two  white 
oaks,  N.  10  west  800  poles  to  the  beginning"; 
and  also  introduced  a  decree  of  the  circuit 
superior  court  of  law  and  chancery  of  Kana- 
wha county,  state  of  Virginia,  made  on  the 
24th  day  of  October,  1840,  reciting  that 
"James  M.  Laidley  and  Thomas  L.  A.  Math- 
ews, commissioners  of  delinquent  and  for- 
feited lands  in  and  for  Kanawha  county^ 
this  day  made  report,  in  pursuance  of  the 
several  acts  of  assembly  relating  to  delin- 
quent and  forfeited  lands,  to  the  circuit  su- 
perior court  of  law  and  chancery  for  said 
county»  of  a  tract  of  10,000  acres  of  land  ly- 
ing and  being  in  this  county  on  the  waters  of 
Davis  creek  and  Coal  river,  the  lines,  bound- 
aries, and  abuttals  of  which  said  tract  or 
parcel  of  land  are  fully  set  out  and  describ- 
ed in  the  report  of  the  commissioners,  and 
more  particularly  shown  and  illustrated  by  a 
plat,  accompanying  and  making  a  part  of 
said  report,  made  from  a  recent  survey  by 
the  commissioners,  and  which  tract  or  par- 
cel of  10,000  acres  of  land  was  granted  by 
the  comnionwealth  of  Virginia  unto  said 
Webb  Tomlinson  by  patent  bearing  date  the 
25th  day  of  September,  1795,"  etc.  The  de- 
cree also  directs  a  sale  of  said  land  by  said 
commissioners  on  terms  prescribed  therein. 

Plaintiff  then  introduced  in  evidence  an- 
other decree  of  said  court,  made  on  the  17th 
day  of  May,  1841,  in  words  and  purport  as 
follows:  "James  M.  Laidley  and  Thomas  S. 
A.  Mathews,  commissioners  of  delinquent  and 
forfeited  lands  in  and  for  the  county  of 
Kanawha,  this  day  made  report  that  in  pur- 
suance of  a  decretal  order  made  in  relation 
to  the  parcel  of  10,000  acres  of  land  forfeited 
in  the  name  of  Webb  Tomlinson,  and  pro- 
nounced at  the  October  term,  1840,  they  pro- 
ceeded to  make  sale  of  the  same,  having  di- 
vided it  into  two  separate  lots.  •  •  • 
That  said  parcel  of  land,  containing,  by  re- 
cent survey,  10,000  acres,  sold  in  lots  or  di- 
visions as  aforesaid,  produced  the  aggregate 
sum  of  $151.25;  •  *  •  and  the  said  re- 
port not  being  excepted  to,  on  examination 
and  consideration  thereof.  Is  approved  and 
confirmed.  •  •  •  It  is  further  adjudged* 
ordered,  and  decreed,  on  the  payment  of  the 
purchasers  of  the  deferred  installments^  that 
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the  commissioners,  by  apt  and  proper  deed 
or  deeds,  convey  to  him  said  land  purchased 
by  him  as  aforesaid,  in  pursuance  of' the  acts 
of  assembly  in  relation  thereto,"  etc.  Next 
follows  a  deed  made  by  James  M.  Laidley 
and  Thomas  8.  A.  Mathews,  commissioners 
of  delinquent  and  forfeited  lands,  to  Joel 
Shrew  oberry,  Jr.,  bearing  date  on  the  5th 
day  of  Hay,  1841,  reciting  a  decree  made  by 
said  court  "at  the  fall  term  of  said  court  in 
1840,*'  and  that  they  "did  offer  at  public  sale 
at  the  door  of  the  courthouse  aforesaid,  on 
the day  of  December,  1840,  among  oth- 
ers, the  tract  or  parcel  of  land  hereinafter  de- 
scribed; and  at  the  public  sale  the  said  Joel 
Shrewsberry,  Jr.,  the  party  of  the  second 
part,  being  the  highest  bidder,  became  the 
purchaser  of  lot  or  tract  No.  2,  containing 
four  thousand  two  hundred  acres,  more  or 
less,  being  part  of  a  tract  or  parcel  of  land 
of  ten  thousand  acres  lying  and  being  in  the 
county  of  Kanawha,  on  the  waters  of  Davis 
creek,  granted  by  the  commonwealth  letters 
patent  bearing  date  the  25th  of  September, 
1705,  to  Webb  Tomlinson,  and  forfeited  and 
sold  in  same  name,  as  more  fully  and  at  large 
appeidrs  by  the  reports,  decretal  orders,  and 
other  proceedings  in  relation  thereto  and 
now  remaining  in  the  said  circuit  superior 
court,  reference  thereunto  being  had;  and 
which  said  lot  or  tract  No.  2,  part  of  the  said 
tract  of  ten  thousand  acres,  is  situated  on 
the  west  side  of  Goal  river,  in  the  county 
aforesaid,  and  more  fully  set  out  and  de- 
scribed as  lot  No.  2  in  the  plat  and  report  of 
the  commissioners  filed  with  and  made  part 
of  the  proceeding  aforesaid;  which  said  lot 
No.  2  is  bounded  as  follows:  Beginning  at 
a  post,  comer  to  No.  1  on  the  bank  of  Coal 
river,"  etc.  Said  deed  appears  to  have  been 
acknowledged  by  said  commissioners  on  the 
7th  day  of  May,  1841,  and  admitted  to  record 
the  same  day.  By  their  deed,  bearing  date 
on  the  5th  day  of  May,  1841,  and  acknowl- 
edged on  the  nth  day  of  May,  1841,  said 
Shrewsberry  and  his  wife  conveyed  said  land, 
by  the  description  last  aforesaid,  to  Joseph 
H.  Harvey,  with  covenants  of  special  war- 
ranty, for  the  consideration  of  $1.  Said  Jo- 
seph H.  Harvey  and  his  wife,  by  their  deed 
bearing  date  on  the  21st  day  of  November, 
1870,  conveyed  said  land  to  William  S.  Wil* 
son  by  the  same  description,  and,  as  stated  in 
the  deed,  "being  the  same  tract  conveyed  by 
Joel  Shrewsberry  and  wife  to  Joseph  H.  Har- 
vey, by  deed  bearing  date  on  the  5th  day  of 
May,  1841."  William  S.  Wilson  and  his  wife, 
by  their  deed  bearing  date  on  the  5th  day 
of  September,  1873,  for  the  consideration  of  |1, 
conveyed  said  land  to  Bobert  T.  Harvey  and 
Thomas  H.  Harvey,  by  the  description  afore- 
said, but  excepting  certain  portions  thereof 
which  had  theretofore  been  sold.  Next,  in 
the  order  as  mentioned,  come  the  following 
deeds,  showing  that  Robert  T.  Harvey  and 
wife,  and  Thomas  H.  Harvey,  by  deed  bear- 
ing date  on  the  6th  day  of  January,  1874,  for 
the  consideration  of  |1«  conveyed  to  Alfred 
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Sperry,  Ethello  W.  Hale,  and  Willard  P. 
Spetry  the  following  described  tract  of  land, 
lying  and  being  in  the  county  of  Lincoln, 
and  bounded  as  follows:  "Beginning  at  a 
Sycamore  on  Ck>al  River,  containing  about 
1,100  acres,"  etc.;  that  Ira  P.  Sperry,  S.  J. 
Ritchie,  and  Willis  Sperry,  and  their  wives, 
by  deed  bearing  date  on  the  11th  day  of  Au- 
gust, 1888,  conveyed  to  George  F.  Miller  and 
B.  F.  Enslow  the  said  tract  of  1,100  acres, 
by  the  description  last  aforesaid;  and  that 
George  F.  Miller  and  B.  F.  Enslow,  and  their 
wives,  by  deed  bearing  date  on  the  9th  day 
of  July,  1895,  conveyed  to  the  plaintiff,  H.  D. 
Ronk,  **aU  their  right,  title  and  hiterest  in 
And  to  the  land,  owned  by  them  on  the  wa- 
ters of  Coal  river  and  Island  creek  in  lin- 
C9ln  county.  West  Virginia,  consisting  of 
four  tracts."  All  are  described  by  metes  and 
bounds.  The  first  contains  204  acres,  and  Is 
the  land  in  controversy. 

A.  0.  Hubert,  a  surveyor  who  had  survey- 
ed the  land  in  controversy,  testified  that  he 
had  surveyed  it  at  the  instance  of  said  H.  D. 
Ronk  by  the  deed  to  him  from  Miller  and  En- 
slow. He  had  made  a  plat  of  his  survey  of 
the  land,  which  covered  the  said  294  acres. 
The  plat  was  Introduced  with  the  evidence. 
Thos.  J.  Mathews,  who  testified  that  he  had 
been  a  surveyor  about  48  years,  was  ex- 
amined as  follows:  "Have  you  surveyed  that 
portion  of  Webb  Tomllnson's  survey  intro- 
duced here  in  evidence,  lying  on  the  west 
side  of  Goal  river?  Ans.  Yes,  sir.  Q.  Please 
state  whether  the  land  conveyed  in  the  deed 
from  James  M.  Laidley  and  Thomas  L.  A. 
Mathews  to  Joel  Shrewsberry,  introduced  in 
evidence  here,  covers  the  same  land  as  the 
patent  to  Webb  Tomlinson's  land  that  lies 
on  the  west  side  of  Coal  river?  Ans.  I  don't 
know  as  I  ever  saw  the  patent  I  have  run 
out  the  land  by  the  deed.  Q.  I  hand  you  the 
patent  to  Webb  Tomlinson  for  10,000  acres. 
Please  state  whether  the  land  mentioned  in 
that  patent  covers  the  land  mentioned  in  the 
deed  to  Joel  Shrewsberry?  Ans.  It  has  the 
same  comers  and  stances."*  Witness  fur- 
ther stated  that  he  was  acquainted  with  the 
4,200-acre  tract,  a  part  of  the  Webb  Tomlin- 
son survey  that  lies  on  the  west  side  of  Goal 
river;  that  he  had  surveyed  it;  run  out  of 
it  the  prior  claims,  and  divided  it  into  lots 
for  the  Harveys,  or  Elnslow  and  Miller;  that 
he  was  familiar  with  a  lot  of  that  land  pur- 
chased by  Ronk,  the  plaintiff;  and  that  the 
land  claimed  by  plaintiff,  and  described  in 
his  declaration,  is  part  of  said  4,200  acres. 

H.  D.  Ronk,  the  plaintiff,  testified  that  the 
land  in  controversy  lies  in  Lincoln  county, 
on  the  waters  of  Island  creek,  on  the  west 
side  of  Coal  river,  and  that  defendants  were 
in  possession  of  it  at  the  commencement  of  this 
action.  Thereupon  the  plaintiff  rested  his 
case. 

The  defendants  then  Introduced  a  patent 
from  the  commonwealth  of  Virginia  to  Daniel 
Shaver,  bearing  date  on  the  27th  day  of  Sep- 
tember, 1796«  which  recites  that  by  virtue 
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Of  a  land  office  treatory  warrant  No.  8,819, 
Issned  on  the  2d  day  of  April,  1872,  there 
Is  granted  by  the  said  commonwealth  onto 
Daniel  Shaver  a  certain  tract  of  land,  con- 
taining 256  acres  .by  snrvey  bearing  date  the 
7th  day  of  May,  1701,  lying  and  being  In 
the  connty  of  Kanawha,  on  Island  creek,  a 
branch  of  Coal  river.  This  was  followed  by 
various  deeds  down  to  defendants  (under 
which  they  claim  the  land  in  controversy), 
with  other  evidence  tending  to  prove  adver- 
sary possession  of  the  land,  and  payment  of 
the  taxes  thereon  for  the  required  number  of 
years  under  the  statute. 

Plaintiffs  in  error  contend  that  the  Judg- 
ment and  rulings  of  the  court  below  are  er- 
roneous, because  the  plaintiff  failed  to  iden- 
tify and  establish  his  title  to  the  real  estate 
described  In  his  declaration,  and  also  failed 
to  trace  his  title  either  to  a  common  source 
or  to  the  commonwealth,  and  because  the 
court  refused  to  set  aside  its  said  judgment 
and  render  Judgment  in  favor  of  the  defend- 
ants. In  an  action  of  ejectment  the  general 
rule  is  that  a  plaintiff  must  riecover  upon  the 
strength  of  his  own  title,  and  not  upon  the 
weakness  of  defendants*  title,  and  that  before 
the  plaintiff  can  recover  he  must  identify  the 
land  claimed,  so  far  as  the  exterior  bound- 
aries are  concerned.  Coal  Co.  v.  Howell,  86 
W.  Va.  400,  15  S.  E.  214;  Witten  v.  St.  Clair, 
27  W.  ya.  763.  Plaintiff  introduced  no  sur- 
vey of  the  10,000  acres  of  which  said  291 
acres  is  claimed  to  be  a  part  We  are  not 
Informed  by  any  evidence  where  the  exterior 
boundaries  of  the  10,000  acres  are.  It  is  not 
shown  that  the  land  in  controversy  was  ever 
Included  in  the  county  of  Kanawha.  The  deed 
of  said  commissioners,  purporting  to  convey 
said  4,200  acres  to  Shrewsberry,  is  not  ac- 
companied by  any  of  the  reports,  decretal 
orders,  or  other  proceedings,  or  with  the  plat 
and  report  stated  to  have  been  filed  with,  and 
made  part  of,  said  proceeding,  which  are  re- 
ferred to  In  said  deed,  except  the  decretal 
order  of  October  24,  1840,  hereinbefore  men- 
tioned. It  wiil  be  observed  that  the  decree 
of  the  17th  day  of  May,*  1841,  confirming  the 
sale  of  10,000  acres  sold  by  said  commission- 
ers, was  made  and  entered  12  days  after  said 
deed  was  made  to  Shrewsberry.  This  deed 
having  been  acknowledged  by  said  commis- 
sioners on  the  7th  day  of  May,  1841,  and 
admitted  to  record  the  same  day,  as  the  cer- 
tificate of  the  clerk  of  the  county  court  of 
said  county,  appended  thereto,  shows,  could 
not  have  been  and  was  not  authorized  by  said 
decretal  order  of  May  17,  1841,  which  order 
does  not  mention  Shrewsberry  or  any  other 
person  by  name  as  purchaser  of  said  4,200 
acres.  There  is  no  other  decree  in  the  rec- 
ord conferring  authority  to  execute  said  deed. 
In  the  case  of  Walton  v.  Hale,  9  Grat.  197, 
108,  the  court  says:  ''But  in  this  case  it 
seems  to  me  the  caveator  has  utterly  failed 
in  connecting  himself  with  the  Ruston  and 
Blanchard  title.  The  conmilssloner  to  make 
■ales  under  the  delinquent  land  laws,  under 


which  these  proceedings  were  had,  has  no 
interest  in  the  subject  of  sale.  He  acts  like 
a  commissioner  to  make  sales  under  a  de- 
cree of  the  chanc^y  court,  and  is  clothed  with 
a  mere  naked  authority.  HavUig  no  Interest 
in  the  land  conveyed,  the  deed  of  the  com- 
missioner could  avail  nothing  where  his  au- 
thority to  make  it  did  not  appear,  unless 
there  had  been  such  a  long  acquiescence  and 
possession  under  the  deed  as  to  Justify  a 
presumption  in  favor  of  the  deed,  as  was  the 
case  in  Robinett  v.  Preston's  Heirs,  4  Grat 
141.  In  this  case  no  such  presumption  can  be 
raised.  The  caveator  has  rested  his  right 
upon  the  deed  and  the  proceedings  which  led 
to  it  In  such  a  case,  and  as  against  a  stran- 
ger setting  up  an  adverse  claim  to  the  title 
asserted,  the  recitals  in  the  deed  are  no  evi- 
dence. Carver  v.  Jackson,  4  Pet  1,  83  [7  L. 
Bd.  761];  Wiley  v.  Givens,  6  Grat  277.  In 
the  case  of  Masters  v.  Yamor's  Bx'rs,  5  Grat 
168  [60  Am.  Dec.  114],  a  decree  of  the  chan- 
cery court  and  the  marshal's  deed  were  of- 
fered in  evidence.  The  decree  did  not  de- 
scribe the  specific  land  directed  to  be  con- 
veyed, but  it  was  described  with  sufficient 
certainty  in  the  deed.  The  court  held  that 
the  recitals  in  the  marshal's  deed  were  no  ev- 
idence, as  against  a  third  person  asserting  an 
adverse  claim,  of  the  authority  of  the  marshal 
to  convey  the  specific  tract,  and  that  as  the 
decree  left  it  uncertain,  it  was  necessary  to 
produce  the  whole  record,  or  so  much  there- 
of as  would  show  that  the  land  conveyed  was 
the  land  embraced  in  the  suit,  before  the 
deed  could  be  used  as  evidence.  In  the  case 
under  consideration,  the  report  of  sales  set 
out  that  Raper,  Graham,  and  Allison  were 
the  purchasers.  By  the  eighth  section  of  the 
act  of  March  30^  1837,  it  was  the  duty  of 
the  court  to  direct  the  commissioner  to  con- 
vey to  the  purchasers  upon  the  payment  of 
the  pmrchase  money;  and  the  ninth  section 
of  the  act  of  15th  March,  1838,  declares  that 
the  purchaser  shall,  on  application  to  the 
commissioner,  be  entitled  to  his  deed  upon 
the  payment  of  the  purchase  money.  By 
each  act  the  authority  of  the  commissioner  is 
limited  to  a  conveyance  to  the  purchasers. 
The  deed  in  this  case  is  to  a  stranger,  if  re- 
gard be  had  to  the  record  of  the  proceedings 
which  are  relied  on  as  authorizing  the  com- 
missioner to  convey.  The  .name  of  Walton 
nowhere  appears  as  purchaser,  or  as  having 
any  Interest  in  the  subject"  In  Wilson  v. 
Braden,  48  W.  Va.  106,  200,  36  S.  E.  368,  this 
court  said:  *'In  this  record  is  a  deed  made 
by  Camp,  as  commissioner  under  a  decree  of 
a  Virginia  court  conveying  land  to  Donald- 
son as  trustee.  If  Donaldson  had  any  title, 
he  got  it  by  this  deed;  but  not  a  letter  of  au- 
thority in  Camp  to  make  this  deed  Is  shown. 
The  decree  giving  Camp  power  to  convey 
does  not  appear;  not  an  item  of  the  Vir- 
ginia record  was  produced.  This  was  essential 
to  give  any  effect  whatever  to  that  deed.  Ton 
must  give  in  evidence,  as  a  general  rule,  in 
such  case,  the  whole  recom;  but  surely  enough 
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to  show  that  fh»  party  holding  the  title  to  the 
land  and  the  land  were  before  the  court;  that 
that  land  was  decreM  to  be  sold,  and  was 
8old,  and  the  sale  confirmed  and  authority 
given  by  decree  to  the  commissioner  to  con- 
vey. That  commissioner  does  not  own  the 
land.  He  has  a  mere  naked  authority,  un- 
coupled with  any  personal  interest.  His  au- 
thority to  make  the  very  deed  for  the  very 
land  he  conveys  must  appear  by  the  record. 
This  has  been  so  often  held.  Waggoner  v. 
Wolf,  28  W.  Va.  820.  The  recital  in  that 
deed  of  Camp's  authority  under  decree  Is  no 
evidence  against  third  parties  claiming  ad- 
versely to  it,  and  denying  his  authority  to 
convey.  Walton  v.  Hale,  9  Grat  198.  Tet 
this  deed  went  in  evidence  for  Braden  to 
show  title,  to  connect  Braden  with  the  old 
patent,  and  was  used  by  the  jury  as  such  in 
connection  with  said  instruction.  That  deed 
did  not  show  title.  It  did  not  connect  Braden 
with  the  patent  of  1784.*'  See,  also,  Watson 
V.  Smith,  18  Johns.  426.  For  the  same  rea- 
sons, we  say  that  the  deed  of  Laidley  and 
Mathews,  as  commissioners,  to  Shrewsberry, 
does  jiot  connect  the  plaintlfT  with  the  pat- 
ent Issued  to  Tomlinson  by  the  common- 
wealth of  Yhrginia  for  the  10,000  acres. 

It  will  be  further  observed  that  Alfred 
Speiry,  Bthello  W.  Hale,  and  WiUard  P. 
Sperry,  the  grantees  of  Bobert  T.  Harvey  and 
Thomas  H.  Harvey  of  the  1,100  acres,  have 
not,  so  far  as  the  record  discloses,  conveyed 
said  land  to  any  person.  The  description  of  the 
1,100  acres  of  land  contahied  in  the  said  deed 
from  S.  J.  Bltchie,  Willis  Sperry,  and  J.  P. 
Sperry,  and  their  wives,  to  Miller  and  Enslow, 
is  similar  to  the  description  of  the  1,100  acres 
in  the  deed  of  the  Harveys  to  their  grantees 
above  mentioned,  but  there  is  no  evidence  In 
the  case  to  explain  how  the  grantors  of  Mil- 
ler and  Enslow  derived  their  title.  So  far 
as  It  appears,  the  title  to  the  said  1,100  acres 
conveyed  by  the  Harveys  Is  outstanding  In 
Alfred  Sperry,  Bthello  W.  Hale,  and  WUlard 
P.  Sperry.  This  is  fatal  to  plaintiflTs  case. 
In  CSoal  Ck).  v.  Howell,  86  W.  Va.  508,  16  S. 
E.  221,  the  court  says:  "And  the  reason  for 
It  is  that  the  defendant  in  possession,  and  the 
prima  facie  owner,  is  not  required  to  give  up 
the  possession  until  the  true  owner  demands 
ft.  And  the  doctrine  of  setting  up  a  subsist- 
ing outstanding  title  In  a  stranger  rests  upon 
the  same  foundation."  "Where  a  plaintiff  re- 
lies on  docutnentary  proof  of  title,  a  complete 
titie  must  be  shown;  and,  if  a  material  link 
be  wanting,  his  documentary  proof  should 
be  excluded  from  the  jury."  JInklns  v.  Noel, 
3  Stew.  60.  In  this  case  there  are  two  ma- 
terial Ihiks  lacking.  Besides,  the  plaintiff 
has  not  sufl9clentiy  identified  the  10,000-acre 
tract  of  land,  of  which  said  294  acres  In  con- 
troversy is  claimed  to  be  a  part.  Neither  has 
he  shown  an  unbroken  chain  of  titie  thereto 
from  the  commonwealth  of  Virginia  to  him- 
self. But,  on  the  contrary,  so  far  as  the  rec- 
ord discloses,  the  titie  to  said  294  acres  was, 
at  the  commencement  of  plaintiff's  action. 


and  still  is,  m  the  grantees  of  Robert  T.  and 
Thomas  H.  Harvey. 

For  the  reasons  stated,  the  Judgment  of  the 
circuit  court  aforesaid  is  erroneous,  and  must 
be  reversed  and  set  aside,  and  a  Judgment 
rendered  by  this  court  for  the  defendants. 

(54  W.  Va.  502) 
ABMSTBONG  v.  TATLOB  COUNTY 
OOUBT. 

(Supreme  Court  of  Appals  of  West  Virginia. 

Dec  16,  1908.) 

COUNTY  ROAD— DISCONTINUANCE. 

1.  Under  section  dO,  c  43,  Code  1899,  the 
county  court  may  discontinue  the  portion  of  a 
county  road  made  highly  dangerous  to  the  trav- 
eling public  by  the  legal  occupancy  and  use 
thereof  by  a  railroad,  and  their  discretion  in 
so  doing  cannot  be  controlled  by  prohibition. 

(Syllabus  by  the  Court) 

Petition  by  A,  Armstrong  for  writ  of  pro- 
hibition to  the  county  court  of  Taylor  coun- 
ty and  others.    Writ  denied. 

W.  (xordon  Mathews,  for  petitioner.  Wai- 
ter Pendeleton,  B.  F.  Bailey,  and  Beece  Blis- 
ssard,  for  respondents. 

McWHOBTBB,  P.  Under  section  50,  c. 
54^  Ck)de  1899,  and  the  sixth  clause  thereof, 
the  Buchanan  &  Northern  Bailroad  Com- 
pany applied  to  the  county  court  of  Taylor 
county  for  permission  to  use  certain  portions 
of  the  public  road  on  the  west  side  of  the 
Tygarts  Valley  river  between  the  west  end 
of  Fetterman's  Bridge  and  Short  creek,  be- 
ing two  certain  pieces  of  said  road  described 
In  the  proceedings,  which  permission  was 
granted  by  order  of  the  court  The  pieces 
of  road  so  to  be  used  are  on  narrow  strips 
of  ground  lying  between  perpendicular  blufiEs 
and  the  Tygarts  Valley  river.  The  double 
occupancy  of  the  same  as  public  road  and 
for  the  railroad  will  render  them  highly  in- 
convenient and  dangerous  both  to  the  public 
and  the  railroad,  and,  as  the  railroad  would 
have  the  paramount  right  of  user,  the  public, 
in  the  ordinary  means  or  mode  of  travel, 
would  be  almost  entirely  excluded  therefrom, 
except  at  the  great  risk  of  life  and  limb. 
Many  of  the  citizens  of  the  vicinity,  appre- 
ciating the  great  danger  from  such  use  of 
tiie  road,  and  deeming  it  wise  to  have  the 
same  discontinued  as  public  roads,  petitioned 
the  county  court,  "because  of  the  extreme 
danger  to  the  traveling  public,"  to  discon- 
tinue as  public  roads  the  two  pieces  mention- 
ed* In  response  to  the  said  petition  the  coun- 
ty court  proceeded,  under  section  30,  c.  43, 
Code  1899,  after  giving  the  notice  required 
by  said  section,  on  the  22d  of  September, 
to  appoint  from  its  own  body  the  three  mem- 
bers of  the  court  a  committee  to  view  such 
roads,  "and  report  In  writing  whether  in 
their  opinion  any,  and,  if  any,  what,  In^ 
convenience  would  result  from  discontinuing 
the  same."  Which  committee  reported  to  the 
regular  term  of  the  said  county  court  held 
on  the  10th  of  October,  1908,  recommending 
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the  dlscontSnnance  of  tb«  roads  from  tlM 
moath  of  Short  creek  to  tbe  west  end  of  the 
Fetterman  Bridge  across  the  Tygarts  Valley 
river,  and  that  a  road  in  lien  thereof  be  con- 
Btmcted  from  the  Northwest  Turnpike  across 
to  said  Short  Creek  road  at  the  earliest  con- 
venience, and  further  reported  that  they  had 
viewed  the  road  from  near  the  residence  of 
C.  N.  Mason,  the  point  designated  in  the  peti- 
tion, down  the  Tygarts  Valley  river  to  the 
point  designated  as  ^  station,  and  had  as- 
certained that  said  road  was  a  post  road  and 
a  route  for  the  carrying  of  United  States 
mails;  recommended  its  discontinuance,  hut 
to  be  kept  open  for  the  uses  and  purposes  of 
carrying  the  malls  until  another  road  in  lien 
thereof  should  be  constructed,  and  reported 
that  in  their  opinion  travel  on  the  two  sec- 
tions of  road  along  the  site  of  the  Buchanan 
&  Northern  Railroad  there  would  be  extreme- 
ly hazardous  to  the  traveling  public,  and 
would  menace  the  lives  of  those  who  saw 
fit  to  travel  said  road,  and  that  the  interests 
of  the  citizens  and  taxpayers  of  the  districts 
in  which  said  roads  were  respectively  located, 
and  the  general  safety  of  the  public,  would 
be  subserved  by  the  discontinuance  of  the 
same,  and  that,  when  the  proposed  roads  in 
lieu  of  said  discontinued  sections  should  be 
established,  it  would  not  inconvenience  the 
traveling  public,  but  it  would  be  a  great  bene- 
fit to  the  same,  and  the  Buchanan  &  North- 
em  Railroad  Company  oflTered  to  the  said 
court  the  sum  of  |3,000  for  the  exclusive 
use  and  occupation  of  said  two  parts  and 
parcels  of  said  road  for  the  purpose  of  con- 
structing the  line  of  said  railroad;  and  it 
further  appeared  to  the  court  that  it  was 
desirable  and  necessary  to  alter  and  change 
the  present  location  of  said  roads  in  order 
to  place  the  same  on  better  ground,  and  bet- 
ter and  more  convenient  location  for  the  pub- 
lic, and  that  there  would  be  no  inconvenience 
to  the  public  resulting  from  the  discontinu- 
ance of  the  said  two  parts,  and  that  the 
$3,000  so  offered  by  the  Buchanan  &.  North- 
em  Railroad  Company  would  build  and  con- 
struct a  county  road  on  better  ground  and 
more  desirable  location  for  the  public,  and 
thereupon  said  parts  of  said  roads  were  dis- 
continued, but  the  said  post  road  to  be  kept 
open  for  post  road  purposes  until  another 
road  should  be  established  by  said  court  in 
lieu  thereof, 

Adolphus  Armstrong  tendered  his  petition, 
praying  to  be  made  a  party  defendant  in 
opposition  to  the  discontinuance  of  said 
roads,  which  was  refused  to  be  filed.  Under 
section  30,  c.  43,  Code  1889,  a  county  court  is 
given  authority  to  discontinue  a  county  road, 
or  portion  thereof,  whenever  the  interests  of 
the  public  demand  such  discontinuance.  It 
cannot  discontinue  such  road  for  private  bene- 
fit of  a  person  or  corporation,  unless  the  uses 
to  which  such  discontinued  road  should  be 
put  is  a  public  use,  under  the  sanction  of  the 
Legislature.  Pence  v.  Bryant  (decided  at 
the  present   term)   40   S.   E.   275.    And   the 


Buchanan  ft  Northern  Ballioad  Company  is 
authorised  by  law  to  occupy  the  portions  of 
the  roads  discontinued,  having  first  obtained 
the  consent  of  the  lawful  authority  having 
control  and  Jurisdiction  thereof,  under  said 
section  60,  c  64,  Code  1899.  In  State  v. 
County  Court,  38  W.  Va.  689,  11  S.  B.  72, 
where  it  is  said,  "Prohibition  is  simply  the 
converse  of  mandamus,  and  governed  by  the 
same  principles,"  point  4  of  the  syllabus 
holds  that  "mandamus  cannot  be  permitted 
to  usurp  the  place  of  a  writ  of  error  nor  ap- 
peal, nor  will  it  lie  when  there  is  any  other 
adequate  and  complete  remedy'*;  and  point 
6,  "Mandamus  will  not  lie  to  compel  the 
county  court,  under  the  provisions  of  section 
23,  c.  89,  Code  1899,  to  rebuUd  a  county 
bridge  which  had  been  destroyed,  when  it 
appears  that  said  court  has,  under  the  provi- 
sions of  chapter  43,  Code  1899,  decided  to 
build  a  bridge  across  the  same  river  110 
yards  from  the  site  of  the  former  bridge, 
and  thereby,  in  effect,  deciding  to  change  the 
location  of  the  former  bridge.*'  At  page  596, 
33  W.  Va.,  page  74,  11  S.  B.,  Judge  Snyder, 
in  delivering  the  opinion  of  the  court,  jsays: 
"It  is  a  well>establlshed  rule,  both  in  man- 
damus and  prohibition,  that  neither  will  lie 
where  another  specific  and  adequate  remedy 
exists,  nor  to  correct  the  errors  of  inferior 
coiurts  in  matters  properly  within  their  Ju- 
risdiction. It  is  a  fundamental  principle  that 
neither  of  these  writs  can  be  allowed  to 
usurp  the  functions  of  a  writ  of  error  or 
certiorari,  and  can  never  be  employed  as  a 
process  for  the  correction  of  errors  of  in- 
ferior tribunals;"  and  cites  High  on  Bx.  L. 
Rem.  §S  166,  243;  State  v.  McAuliflfe,  48  Mo. 
112;  McConlha  v.  Guthrie,  21  W.  Va.  134, 
Buskurk  v.  Judge  of  the  Circuit  Court,  7  W. 
Va.  91  (SyL,  point3):  "Prohibition  can  only 
be  interposed  in  a  clear  case  of  excess  of 
Jurisdiction  on  the  part  of  some  inferior 
Judicial  tribunal.  Where  the  matter  is  clear- 
ly within  the  Jurisdiction  of  the  inferior 
court,  a  mere  error  in  the  proceedings  may 
be  ground  of  appeal  or  review,  but  not  of 
prohibition."  In  Haldeman  v.  Davis,  28  W. 
Va.  324  (Syl.,  point  1).  it  is  held:  "Prohibi- 
tion does  not  lie  to  restrain  an  inferior  tribu- 
nal after  its  Judgment  has  been  given  and 
fully  executed."  The  county  court,  in  case 
at  bar,  had  completed  the  discontinuance  of 
the  said  parcels  of  road.  The  only  incon- 
venience that  will  result  to  the  public  is 
that  it  will  cause  those  using  the  ordinary 
means  of  traveling  on  these  discontinued 
roads  to  travel  a  longer  distance  to  their 
places  of  destination,  while  they  will  avoid 
the  danger  of  traveling  along  or  immediately 
upon  the  railroad.  These  things  the  county 
court  had  the  right  to  take  into  considera- 
tion in  determining  whether  the  portions  of 
the  public  road  should  be  discontinued  or 
not  The  discontinuance  is  a  question  of 
sound  discretion  with  the  county  court,  and 
cannot  be  controlled  by  prohibition.  The 
fact  that  the  railroad  company  is  willing  to 
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ptij  the  county  court  |3,000  to  enable  it  to 
pioTlde  a  more  convenient  way  for  the  pub- 
lic, causing  leas  damages,  does  not  affect  the 
court's  discretion  as  to  such  discontinuance, 
but  only  emphasizes  tlie  fact  that  the  rail- 
road company  is  anxious  to  get  rid  of  the 
two  extremely  dangerous  places  along  the 
line  of  its  road,  where  probably  it  would  be 
otherwise  necessary  to  keep  watchmen  con- 
tinually to  protect  itself  and  the  traveling 
public  from  otherwise  uoavoidable  or  negli- 
gent accidents,  greatly  endangering  life  and 
entailing  great  loss  and  expense.  The  ap- 
parently exclusive  grant  of  the  use  and  oc- 
cupancy of  said  road  can  amount  to  noth- 
ing more  than  the  discontinuance  of  the  road 
for  such  use»  with  full  notice  to  the  public 
of  complete  abandonment  It  matters  not 
what  language  is  used,  the  county  court  can 
grant  to  the  company  no  right  in  the  roads, 
for  it  possesses  none.  All  it  does  or  can  do  is 
to  relieve  the  land  occupied  from  use  as  pub« 
lie  roads.  This  is  what  it  is  clothed  with 
the  power  to  do  when 'the  public  necessities 
require  its  action.  In  so  doing,  it  does  not 
act  in  excess  of  its  Jurisdiction,  and  its  ae* 
tion  cannot  be  controlled  by  prohibition. 

POFFBNBARGER,  J.  (concurring).  I  con- 
cur in  the  decision  in  so  far  as  it  denies  and 
refuses  the  writ  of  prohibition,  but  I  think 
the  proposition  stated  in  the  syllabus  and 
announced  in  the  opinion  goes  too  far,  and 
admits  authority  and  power  in  the  county 
court,  in  respect  to  the  discontinuance  of 
roads,  which  the  statutes  do  not  confer. 
The  county  court,  under  section  30  of  chapter 
43  of  the  Code  of  1899,  has  an  undoubted 
right  to  discontinue  a  road  in  the  manner 
therein  provided,  but  those  provisions  show 
clearly  that  it  is  a  discretionary  right,  and 
one  that  ought  to  be  exercised  in  the  interest 
of  the  public.  Viewers  must  be  appointed 
to  go  upon  the  ground  and  ascertain  the  con- 
ditions, and  then  report  upon  the  advisabil- 
ity of  discontinuing  the  road.  This  section, 
impliedly  at  least,  says  a  public  road  shall 
not  be  discontinued  if  Inconvenience  will  re- 
sult therefrom,  for  the  viewers  are  required 
to  report  what  inconvenience  will  so  result. 
The  Legislature  rightly  assumed  that  no 
county  court  would  discontinue  a  road  under 
such  conditions  as  to  prejudice  the  public  or 
to  put  the  people  to  inconvenience.  This  is 
a  general  provision,  applying  to  ordinary 
cases  of  applications  for  discontinuances  of 
public  roads.  There  is  a  special  provision  of 
the  statute  prescribing  the  duties  of  county 
courts  and  of  railroad  companies  when  it 
becomes  necessary  or  desirable  for  a  rail- 
road company  to  occupy  a  public  road,  and 
these  provisions,  having  been  made  to  gov- 
ern a  special  case,  ought  to  be  understood 
and  construed  as  the  only  law  applicable  to 
that  case.    What  are  those  provisions? 

Clause  6  of  section  50  of  chapter  54  of  the 
Code  of  1^99  gives  to  a  railroad  company 
the  right  to  construct  its  railroad  across. 


along,  or  upon  any  stream  ^  water,  water 
course,  street,  highway,  road,  turnpike,  or 
canal  which  the  route  of  such  railroad  shall 
Intersect  or  touch;  but  such  corporation  shall 
restore  the  stream,  water  course,  street, 
highway,  road,  turnpike,  or  canal  thus  inter- 
sected or  touched  to  its  former  state,  or  to 
such  state  as  not  unnecessarily  to  have  im- 
paired its  usefulness,  and  to  keep  such  cross- 
ing in  repair.  But  a  limitation  upon  this 
right  of  railroad  companies  is  expressed  in 
the  same  clause.  It  says  that,  in  case  of 
the  construction  of  such  railroad  along  high- 
ways, roads,  turnpikes,  or  canals,  they  shall 
either  first  obtain  the  consent  of  the  lawful 
authorities  having  control  of  the  same,  or 
condemn  the  same  under  the  provisions  of 
section  48  of  said  chapter.  Nothing  in  these 
provisions  gives  to  a  railroad  company,  or 
authorizes  the  county  court  to  give  to  a 
railroad  company,  under  the  guise  of  a  dis- 
continuance or  otherwise,  the  exclusive  use 
of  any  public  road.  They  only  authorize  an 
occupation  of  the  road  consistent  with  the 
ordinary  use  of  such  roads,  giving  to  the 
railroad  company  and  the  people  the  com- 
mon use  of  the  same  road.  The  usefulness 
of  the  road  to  the  public  may  be  impaired 
by  the  operation  of  the  road  therein,  but  it 
cannot  be  unnecessarily  Impaired,  nor  does 
the  statute  authorize  the  destruction  of  the 
road  as  a  public  highway. 

It  is  to  be  observed  that  clause  6  of  sec- 
tion 50  of  chapter  54  gives  no  right  to  a  rail- 
road company  to  occupy  a  street  or  road, 
in  the  construction  of  its  railroad,  without 
restoring  the  same  to  its  former  state,  or  to 
such  state  as  not  unnecessarily  to  have  im- 
paired its  usefulness.  Does  a  railroad  com- 
pany obtain  any  greater  right  by  the  con- 
demnation of  the  use  of  the  public  highway? 
If  it  cannot  agree  with  the  county  court  or 
the  municipal  authorities,  and  is  compelled 
to  condemn  the  use  of  the  public  highway, 
then  what  right  does  it  acquire?  Can  it 
deprive  the  people  of  the  use  of  the  highway? 
If  it  becomes  necessary  to  do  that,  the  rail- 
road company  must  itself  provide  them  with 
another  road.  This  shows  clearly  that  the 
county  court  has  no  right  to  discontinue  a 
public  road  merely  to  allow  its  use  by  a  rail- 
road company.  Section  48  of  chapter  50 
says  any  such  corporation  may  take  and  hold, 
under  any  grant  or  ordinance  made  by  a 
municipal  corporation,  any  Interest  or  right 
such  municipal  corporation  may  have  in  any 
street,  alley,  or  public  ground,  and  may,  in 
exchange  therefor,  in  whole  or  in  part,  ded- 
icate or  otherwise  secure  to  public  use  an- 
other street,  alley,  or  public  ground  out  of 
real  estate  owned  by  such  railroad  corpora- 
tion, whether  acquired  by  purchase  or  con- 
demnation; or,  under  an  agreement  with  such 
municipal  corporation,  may  condemn  land 
for  use  as  such  new  street,  alley,  or  public 
ground  in  the  same  manner  as  it  may  con- 
demn land  for  its  own  use.  This  plainly 
shows  that,  unless  a  public  highway  can  be 
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dispensed  with  eonslstently  with  law  and  the 
public  convenience,  a  railroad  company  tak- 
ing possession  of  it,  by  consent  of  the  public 
authorities,  or  by  the  exercise  of  the  power 
of  eminent  domain,  must  put  the  road  in  such 
condition  as  to  enable  the  public  to  use  it  in 
common  with  the  railroad  company,  or  pro- 
vide another  road  in  lieu  thereof.  In  taking 
possession  of  public  roads,  railroad  companies 
are  exercising  a  power  conferred  upon  them 
by  statute.  It  is  not  a  right  existing  in- 
dependently of  the  statute.  Therefore  they 
have  only  such  rights  in  that  respect  as  the 
statutes  confer.  By  its  terms,  this  section 
limits  the  right  to  the  taking  of  streets, 
alleys,  or  public  grounds  of  a  municipal  cor- 
poration. If  a  county  road  may  be  con- 
demned to  such  use,  express  authority  for 
such  condemnation 'must  be  found  elsewhere 
in  the  statute.  Such  authority  is  found  in 
the  sixth  clause  of  section  50  of  chapter  54, 
and  says  that  the  condemnation  shall  be  as 
provided  in  section  48.  This  makes  section 
48  applicable  to  county  roads  as  well  as  to 
streets,  and  therefore,  when  railroad  compa- 
nies exclude  the  public  from  the  use  of  roads, 
they  must  provide  others.  The  use  of  the 
word  **may"  in  section  48,  instead  of  "shall," 
signifies  nothing.  The  legislative  intent  is 
plain.  They  may  take  roads  by  consent  o^ 
the  authorities  or  by  condemnation,  and  may 
provide  others.  The  two  propositions  are 
bound  together  and  must  be  construed  to- 
gether, and  they  mean  the  same  as  if  the 
Legislature  had  said  a  railroad  company  may 
take  the  use  of  a  public  road,  but,  if  so,  it 
shall  provide  another. 

This  construction  of  the  statute  imposes  a 
duty  upon  any  railroad  company  so  taking 
to  itself  the  exclusive  use  of  a  public  high- 
way, and  the  law  has  provided  a  way  for 
compelling  performance  of  that  duty.  If  the 
railroad  company  neglects  op  fails  in  this  re- 
spect, mandamus  lies  to  compel  it  to  perform 
its  duty.  Town  of  Mason  v.  Baihroad  Co., 
51  W.  Ya.  183,  41  S.  B.  41&  So  the  county 
court  has  ample  power  in  the  premises.  If 
the  county  court  fails  to  perform  its  duty,  a 
citizen  injured  by  its  failure  has  a  remedy 
by  which  he  may  compel  the  county  court  to 
perform  its  duty.  Section  45  of  chapter  39 
of  the  Code  gives  the  writ  of  mandamus  to 
enforce  the  performance  of  any  legal  duty 
resting  upon  a  county  court  Whether  the 
county  court  is,  in  this  particular  case,  amen- 
able to  that  writ,  it  is  not  proper  now  to  in- 
quire. 

While  the  county  court  has  an  undoubted 
right  to  consent  to  the  occupation  of  the 
county  roads  by  the  railroad  company,  for 
which  reason  prohibition  does  not  lie,  we 
are  not  prepared  to  say  the  railroad  company 
can  exclude  the  public  from  the  use  of  the 
road,  even  under  the  order  of  discontinuance 
made  by  the  county  court. 

Judge  MILLER  has  aided  in  the  prepara- 
tion of  this  opinion,  and  concurs  in  the 
views  herein  expressed. 


(64  W.  Va.  187) 

BOABD  OF  BDUCATION  OF  DAVIS 
DIST.  V.  HOLT  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  21,  1908.) 

WBIT  OF  PROHIBITION— WHEN  AWARDBD-MO- 
TION  TO  DISCHARQB. 

1.  The  writ  of  prohibition  only  properly  is- 
sues to  prevent  unlawful  judicial  action  by  in- 
ferior tribunals  exercising  or  assuming  to  ex- 
ercise jDdicial  functions,  it  never  issues  against 
admimstrative  boards  exercising  purely  admin- 
istrative functions. 

2.  The  writ  of  prohibition  is  never  proper  to 
try  title  to  oflSce  and  oust  de  facto  officers  and 
replace  them  by  others  claiming  to  be  de  jure 
officers. 

3.  When  a  circuit  Judge  has  issued  a  rule  in 
prohibition  directly  contrary  to  the  principles 
settled  by  this  court  in  a  former  case  to  which 
he  was  a  party,  this  court  will  not  require  the 
part^  making  complaint  to  first  make  a  motion 
to  discharge  such  rule  before  applying  to  this 
court  for  relief  against  the  same. 

(Syllabus  by  the  Court) 

Application  by  the  Board  of  Bducati<Mi  of 
Davis  District  for  a  writ  of  prohibition 
against  John  H.  Holt  and  others.  Writ 
awarded. 

Cunningham  &  Stallings,  for  petitioner.  0. 
O.  Strleby  and  Conley  &  Smith,  for  respond- 
ents. 


DBNT,  J.  The  Board  of  Education  of  Da- 
vis District,  Tucker  county,  asks  for  a  writ 
of  prohibition  against  John  Homer  Holt, 
Judge  of  the  circuit  court  of  said  county. 
This  is  a  controversy  between  two  sets  of 
men  claiming  to  be  the  legal  board  of  educa- 
tion of  Davis  District  in  the  county  of  Tuck- 
er. The  contestants,  George  H.  Howard  and 
Joseph  Kline,  claiming  to  be  the  de  Jure  board 
of  education,  obtained  a  writ  of  prohibition 
from  Judge  Holt  against  said  B.  K.  Hover- 
male  and  B.  C.  McKelvey  acting  as  the  de 
facto  board,  inhibiting  them  from  acting  as 
such  board,  and  said  Hovermale  especially 
from  acting  as  president,  and  directing  him 
to  turn  over  to  the  alleged  de  Jure  board  all 
the  property  belonging  properly  to  the  board 
of  education  of  such  district  In  short,  the 
prohibition  awarded  was  a  writ  of  ouster, 
turning  out  the  de  facto  board  and  installing 
the  alleged  de  Jure  board  until  the  title  to  the 
office  could  be  inquired  into  and  determined. 
This  is  the  case  of  Hassinger  v.  Holt,  Judge, 
etc.,  47  W.  Va.  348.  34  S.  B.  728,  repeated, 
and  a  reference  to  the  decision  in  that  is  suf- 
ficient to  settle  this  case.  This  court  has  so 
often  held  that  the  writ  of  prohibition  only 
lies  against  Judicial  action  of  an  inferior  tri- 
bunal exercising  Judicial  functions.  Here  it 
is  used  by  the  circuit  court  to  prevent  a  de 
facto  board  of  education  from  exercising 
purely  administrative  functions  until  the  of- 
ficial titles  of  the  members  thereof  can  be  in- 
quired into.  Not  only  is  it  used  for  this  pur- 
pose, but  it  is  used  to  put  the  incumbents  out 
and  put  the  contestants  in  until  the  title  to 

1 1.  See  Prohibition,  toI.  40,  Cent  Dig.  |  IT. 
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tbe  office  can  be  determined;  thus  making  a 
writ  of  prohibition  a  revolutionary  writ  for 
the  purpose  of  changing  the  administratiye 
officers  of  the  goyemment  until  the  title  to 
the  office  can  be  settled.  If  one  of  the  sets  of 
claimants  is  entitled  to  the  writ  under  the 
circumstances,  why  should  not  the  others 
haye  it,  and  thus  stop  the  functions  of  the  of- 
fice until  the  title  thereto  is  settled?  The 
wheels  of  the  goyemment  could  thereby  be 
stopped  for  the  want  of  administratiye  offi- 
cers, and  the  courts  would  be  compelled  to 
appoint  curators  for  or  receiyers  of  such  of- 
ficers, with  power  to  discharge  the  duties 
thereof  until  the  right  of  office  could  be  final- 
ly determined.  Thus  the  court  would  haye 
to  assume  the  administratiye  functions  of  the 
goyemment  Such  use  of  prohibition  is  plain 
usurpation  of  and  abuse  of  judicial  functions. 
Prohibition  neyer  issues  to  test  the  title  to  an 
office.  Quo  warranto  is  the  proper  remedy 
for  this  purpose.  A  de  facto  officer  claiming 
to  be  de  Jure  Ims  the  right  to  hold  the  office 
and  discharge  the  functions  thereof  until  his 
title  or  right  thereto  is  determined  against 
him  by  proper  Judicial  authority.  2  Bailey 
on  Jurisdiction,  S  479;  16  En.  Plead.  &  Prac. 
1106.  It  is  insisted  that  no  motion  was  made 
in  the  circuit  court  to  discharge  the  rule  be- 
fore application  to  this  court  for  relief.  This 
is  not  always  necessary.  Board  y.  Holt,  61 
W.  Va.  435.  41  S.  B.  337.  It  is  only  required 
as  a  matter  of  respect  and  courtesy  to  the 
circuits  Judge.  When  he  is  acting  in  total 
disregard  of  the  principles  settled  by  this 
court  in  prior  cases  to  which  he  was  a  party, 
such  motion  will  be  deemed  unnecessary,  as 
the  circuit  Judge  will  be  deemed  to  haye  acted 
adyisedly  when  he  issued  the  rule,  and  that 
a  motion  to  discharge  the  same  would  be  un- 
ayailing,  and  an  idle  requirement 

The     writ    of    prohibition    is    therefore 
awarded. 


(54  W.  Va.  824) 

FRYB  y.  MILBY  et  al. 

(Supreme  Court  of  Appeals  of  West  "^rginla. 
Dec.  5.  1903.) 

FRAUDULENT  CONVKYANCE^-SUIT  TO  SET 
ASIDB^-DISMISSALr-APPEAL—COSTS. 

1.  A  suit  to  set  aside  a  fraudulent  conyeyance 
under  section  2  of  chapter  133  of  the  Code  of 
1899,  instituted  for  a  legal  demand  by  a  cred- 
itor at  large  before  the  debt  on  which  it  is 
predicated  becomes  due  and  payable,'  cannot  be 
sustained.  Inadvertent  rulings  to  the  contrary 
In  ChrisUp  y.  Teter,  27  S.  B.  288,  43  W.  Va. 
356,  and  Bank  y.  Prager,  41  S.  B.  363,  50  W. 
Va.  660,  are  disapproved. 

2.  In  such  case,  though  the  bill  may  be  suf- 
ficient under  section  1  of  chapter  106  of  the 
Code  of  1899,  it  is  proper  to  dismiss  it  on  de- 
murrer if  an  attaciiment  has  not  been  sued 
out  under  it  before  such  dismissal. 

3.  But  it  is  error  to  so  dismiss  such  a  bill 
without  inserting  in  the  decree  a  clause  sav- 
ing to  the  plaintiff  the  right  to  prosecute  any 
otner  proper  suit  in  respect  to  the  matters  com- 
plained of  in  the  bill,  or  showing  that  the  cause 
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had  not  been  decided  on  Its  merits,  as  such  de- 
cree, without  such  clause,  would  he  a  bat  to  a 
subsequent  suit  predicated  upon  the  same  facts. 
4.  Where  a  party  brings  a  suit  in  equity 
which  cannot  be  entertained  for  want  of  juris- 
diction, and  permits  such  a  decree  to  be  en- 
.tered,  without  objection,  as  would  bar  another 
suit  for  the  same  matter,  he  is  not  entitled  to 
costs  in  the  appellate  court  ui>on  a  reversal 
of  the  decree!    In  such  case  he  is  not  the  par- 

a  substantially  preyailing  In  the  true  sense  of 
e  terms. 

Miller  and  Brannon,  JJ.,  dissenting  in  part. 
(Syllabus  by  the  Oourt.) 

Appeal  from  Circuit  Court,  Hardy  County; 
R.  W.  Dalley,  Jr.,  Judge. 

Bill  by  William  H.  Frye  against  John  R. 
Miley  and  others.  Decree  for  defendants, 
and  plaintiff  appeals.    Modified. 

W.  M.  Gamble,  for  appellant  Benjamin 
Dailey  and  H.  B.  Oilkeson,  for  appellees. 

POPFKNBARGBR,  J.  William  H.  Frye 
complains  of  the  dissolution  of  an  injunction 
and  dismissal  of  his  bill  by  a  decree  of  the 
circuit  court  of  Hardy  county.  It  appears 
from  the  bill  that  on  the  18th  day  of  Febru- 
ary, 1902,  John  R.  Miley  executed  his  nego- 
tiable note  for  the  sum  of  $1,517.75,  payable 
to  the  order  of  Annie  L.  Miley  nine  months 
after  date,  with  interest  from  date,  at  the 
Shenandoah  Valley  Bank  of  Winchester,  Va., 
and  indorsed  by  the  said  Annie  L.  Miley,  G. 
W.  Miley,  and  P.  J.  J.  Walker,  and  then  de- 
liyered  to  said  Frye.  The  note  was  giyen 
for  the  purchase  money  of  property  purchas- 
ed by  said  John  R.  Miley  at  a  sale  made  by 
Frye.  On  the  22d  day  of  September,  1902, 
about  seven  months  after  the  date  of  the 
note,  two  months  before  its  maturity  Frye 
instituted  this  suit,  and,  at  October  rules  fol- 
lowhQg,  filed  his  bill,  setting  forth  in  detail 
conveyances  by  John  R.  Miley,  Annie  L.  Mi- 
ley, George  W.  Miley,  and  P.  J.  J.  Walker 
of  all  the  real  estate,  and  practically  all  the 
personal  property,  owned  by  each  and  every 
one  of  them,  made  between  the  17th  day  of 
July,  1902,  and  the  date  of  the  institution 
of  the  suit;  alleging  all  of  said  conyeyances 
to  have  been  made  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  the  plaintiff 
in  the  collection  of  his  said  debt,  and  pray- 
ing that  each  and  all  of  them  be  set  aside, 
and  the  real  estate  subjected  to  the  payment 
of  the  debt,  and  that  Annie  Ia  Miley,  George 
W.  Miley,  and  P.  J.  J.  Walker  be  restrained 
by  injunction  from  transferring  or  assigning 
certain  purchase-money  notes  given  in  con- 
sideration of  the  conyeyances,  and  Fannie  V. 
Pease,  J.  W.  Miley,  and  William  M.  Snyder 
from  paying  certain  notes  to  the  parties  al- 
leged to  be  holders  of  them.  The  Injunction 
was  awarded  on  the  11th  day  of  September, 
1902,  and  on  the  29th  day  of  May,  1903,  the 
bill  was  held  insufiicient  on  demurrer,  the 
injunction  dissolved,  and  the  bill  dismissed. 

This  decree  is  based  upon  the  theory  that 
a  suit  to  set  aside  conveyances  on  the  ground 
of  fraud  cannot  be  instituted  by  a  creditor 
whose  debt  is  not  due,  and  on  the  further 
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ground  that  If  an  attachment  would  in  such 
case  be  maintainable,  and  give  equity  Juris- 
diction to  charge  the  land  with  a  lien  in  fa- 
vor of  the  creditor,  the  bill  does  not  pray  an 
attachment,  and  the  record  does  not  show 
any  affidavit  therefor,  nor  any  application  to 
the  court  for  an  order  of  attachment 

Prior  to  the  enactment  in  184D  of  what  is 
now  section  2  of  chapter  133  of  the  Code  of 
1899  of  this  state,  a  creditor  could  not  resort 
to  a  court  of  equity  to  impeach  a  conveyance 
for  fraud  without  having  first  reduced  his 
demand  to  judgment  This  made  it  a  lien 
upon  the  debtor's  real  estate,  and,  the  fraud- 
ulent conveyance  being  an  obstruction  to  the 
enforcement  of  the  lien,  equity  interposed  for 
the  removal  of  the  obstruction.  When  the 
property  fraudulently  conveyed  and  sought 
to  be  subjected  was  personal  property,  the 
creditor  was  required  not  only  to  obtain  a 
Judgment,  but  also  to  take  out  execution,  and 
have  it  levied  or  returned,  so  as  to  show  that 
he  had  exhausted  all  legal  remedies.  Oham- 
berlayne  v.  Temple,  2  Rand.  384,  14  Am. 
Dec.  786;  Tate  v.  Liggat,  2  Leigh,  84;  Kelso 
V.  Blackburn,  3  Leigh,  800;  Rhodes  v.  Cou- 
sins, 6  Rand.  189,  18  Am.  Dec.  715;  Wal- 
lace's Adm'r  v.  Treakle,  27  Grat  479.  In  the 
absence  of  statutes  conferring  Jurisdiction  in 
equity  at  the  instance  of  creditors  at  large, 
the  general  rule  is  that  there  is  no  such  Ju- 
risdiction. There  are  exceptions  to.  the  rule, 
it  is  true,  but  this  case  does  not  fall  within 
any  of  them.  "Occasional  exceptions  may 
be  found  in  some  states  to  the  rule  that  eq- 
uity will  not  interfere  at  the  instance  of  a 
simple-contract  creditor.  But  the  exceptions 
prove  the  force  of  the  rule."  Wait,  Fraud. 
Conv.  S  53.  This  author,  in  the  same  sec- 
tion, analyzes  the  cases  which  are  supposed 
to  establish  these  exceptions,  and  substan- 
tially denies  their  soundness.  He  concludes 
by  sayhig,  "Creditors  will,  as  a  rule,  find 
these  exceptional  cases  not  easy  to  support" 
To  the  same  effect,  see  Bump  on  Fraud.  Conv. 
S  635,  where  it  is  said:  "Equity  has  Jurisdic- 
tion of  fraud,  but  it  does  not  collect  debts. 
A  creditor  must  establish  his  demand  at  law, 
and  obtain  a  lien  upon  the  property,  before 
the  transfer  Interferes  with  his  rights,  or  he 
has  any  title  to  claim  relief  in  equity.  No 
creditor  can  be  said  to  be  delayed,  hindered, 
or  defrauded  by  any  Conveyance  until  some 
property  out  of  which  he  has  a  specific  right 
to  be  satisfied  Is  withdrawn  from  his  reach 
by  a  fraudulent  conveyance."  Adler  ▼.  Fen- 
ton,  24  How.  (U.  S.)  407, 16  U  Ed.  696;  Wil- 
liams V.  Tipton,  5  Humph.  (Tenn.)  66,  42 
Am.  Dec.  420;  6  Bnc.  PI.  &  Pr.  46a  The 
reasons  assigned  for  this  rule  are  that  a 
court  of  law  is  the  proper  forum  in  which 
to  establish  debts;  that  the  aid  of  a  court  of 
equity  is  given  for  the  enforcement  of  a  Hen 
and  the  removal  of  obstructions  in  the  way 
of  execution  at  law;  that  equity  will  not 
aid  any  person  until  it  is  made  certain  that 
he  has  a  claim  upon  the  debtor;  and  that  a 
creditor  at  large  has  no  right  to  interfere 


with  the  debtor  in  the  disposition  of  his  prop- 
erty. 5  Enc.  PI.  &  Pr.  pp.  470-478. 
.Section  2  of  chapter  133  of  the  Code  of 
1899  does  away  with  this  rule  by  providing 
that  a  creditor,  before  obtaining  a  Judgment 
or  decree  for  his  claim,  may  institute  a  suit 
in  equity  to  set  aside  a  fraudulent  convey- 
ance, and  in  such  suit  have  all  the  relief 
which  he  would  be  entitled  to  after  obtaining 
a  Judgment  or  decree  for  iiis  claim.  This 
statute  gives  such  creditor  a  lien  upon  the 
property  fraudulently  conveyed  from  the  time 
of  the  commencement  of  the  suit  in  equity. 
Wallace's  Adm'r  v.  Treakle,  27  Grat  479; 
Clarke  v.  Piggins,  27  W.  Va.  663;  Foley  v. 
Ruley,  60  W.  Va.  158,  40  S.  B.  382,  66  L.  R.  A. 
916;  Sweeny  v.  Sugar  Co.,  30  W.  Va.  443,  4 
8.  E.  431,  8  Am.  St  Rep.  88;  Geiser  Mfg. 
Co.  V,  Chewnlng,  62  W.  Va.  523,  44  S.  E.  193. 
But  for  this  statute,  it  is  plain  that  no  such 
suit  could  be  brought  It  is  an  enabling  stat- 
ute, doing  away  with  the  rule  which  prevent- 
ed relief  under  certain  conditions.  It  does 
away  with  that  rule  only  to  the  extent  of  the 
right  given  by  the  statute,  namely,  to  sue  in 
equity  to  annul  a  fraudulent  conveyance  be- 
fore reducing  the  claim  to  Judgment  Wheth- 
er such  suit  can  be  brought  before  the  debt  is 
due  is  an  entirely  different  matter.  This 
last  question  came  before  the  Virginia  Court 
of  Appeals  in  Devries  v.  Johnston,  27  Grat 
806,  and  the  court  divided  evenly  upon  it; 
Judges  Moncure  and  Anderson  standing  for 
the  affirmative  of  the  proposition,  and  Chris- 
tian and  Staples  for  the  negative.  It  is  there- 
fore no  precedent,  and  Judge  Anderson,  who 
wrote  the  only  opinion  filed,  cites  no  author- 
ity whatever  for  his  position.  A  later  Vir- 
ginia case  (Simon  v.  Ellison,  22  S.  E.  860) 
holds  that  "suit  attacking  a  conveyance  as  in 
fraud  of  creditors  cannot  be  maintained  by 
creditors  whose  claims  are  not  due."  It  is 
said  that  this  court  in  Chrislip  v.  Teter,  43 
W.  Va.  356,  27  S.  E.  288,  has  held  that  such 
suit  may  be  maintained  for  a  debt  not  due. 
It  appears  from  the  statement  of  the  case 
that  the  debt  was  not  due,  and  that  the  suit 
was  maintained;  but  the  point  cannot  be  re- 
garded as  having  been  adjudicated  In  that 
case,  for  it  seems  never  to  have  been  brought 
to  the  attention  of  the  court  Not  a  word  of 
comment  on  that  phase  of  the  case  Is  found 
in  the  opinion,  and  there  is  nothing  In  it  to 
suggest  that  counsel  relied  upon  it  or  brought 
it  to  the  attention  of  the  court  Even  if  it  be 
considered  as  an  adjudication,  it  is  clearly 
the  result  of  inadvertence,  rather  than  con- 
sideration. Miller  V.  Zeigler,  44  W.  Va.  484, 
29  S.  E.  981,  67  Am.  St  Rep.  777,  and  Bank 
V.  Prager  &  Son,  50  W.  Va.  660,  41  S.  E.  363, 
are  urged  and  relied  upon  as  supporting  the 
position  taken  by  counsel  for  the  api>ellant 
What  has  been  said  of  the  case  of  Chrislip  v. 
Teter  applies  to  that  of  Bank  v.  Prager  St 
Son.  Neither  in  the  opinion  nor  in  the  briefs, 
so  far  as  a  hasty  examination  of  the  latter 
reveals,  is  there  any  mention  of  the  fact  that 
the  debt  of  the  plaintiff  was  not  dQe»  as  a 
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material  point  tti  tbe  case.  It  cannot  be  re- 
garded as  a  sedate  and  considerate  decision 
on  that  point  In  the  other  case  (Miller  ▼. 
Zeigler)  the  proceeding  was  by  attachment, 
and  the  attachment  was  held  good*  There- 
fore the  Jn^isdictlon  which  was  taken  and 
maintained  stood  npon  an  entirely  different 
ground  fh>m  that  urged  in  this  case,  and  the 
decision  and  views  expressed  in  the  opinion 
afford  no  support  to  the  position  taken  by  the 
appellant  here.  Jndge  Brannon  says  in  the 
opinion  in  that  case;  "But  the  bill,  while  set- 
ting up  a  fraudulent  transfer,  does  so  only 
as  evidence  to  sustain  the  attachment,  and 
does  not  go  for  the  property  transferred. 
Hence  the  bill  could  not  be  sustained,  in* 
dependently  of  the  attachment,  on  that 
ground." 

In  Alabama  there  Is  a  statute  similar  to 
ours,  providing  that  a  creditor  who  has  not 
acquired  a  lien  for  his  debt  may  sue  in  equity 
to  set  aside  a  fraudulent  conveyance.  The 
Supreme  Court  of  that  state,  although  most 
liberally  ecpounding  the  statute  against 
fraudulent  conveyaAces,  holds  that  such  suit 
cannot  be  predicated  upon  a  debt  not  yet 
due.  Jones  v.  Massey,  79  Ala.  870;  Ftelder 
V.  Uenkauff,  92  Ala.  469,  8  South.  758;  Mc- 
Ghee  v.  Bank,  93  Ala.  192,  9  South.  734; 
Gibson  V.  Furniture  Co.,  93  Ala.  579,  9  South. 
870.  The  court  said  in  Jones  v.  Massey: 
•'The  purpose  and  operation  of  the  statute  are 
to  dispense  with  the  necessity  of  obtaining  a 
Judgment  at  law,  thereby  establishing  the 
Justness  of  the  demand,  and  to  confer  on  a 
creditor  without  a  lien  the  rights  of  a  Judg- 
ment creditor,  so  far  as  a  Judgment  was  es- 
sential to  the  Jurisdiction  of  the  court.  The 
statute  does  not  exempt  such  suit  from  the 
general  rule,  which  prevails  in  equity  as  well 
as  at  law,  that  no  suit  can  be  maintained  be- 
fore a  cause  of  action  has  accrued,  and  does 
not  confer  on  a  creditor  the  right  to  bring  a 
bill  to  subject  property  to  the  payment  of  his 
debt  before  its  maturity,  and  before  he  is  au- 
thorized to  maintain  an  action  at  law  on  the 
demand."  In  Frelder  v.  LienkaulT  the  court 
said:  "Confessedly,  no  suit,  at  law  or  in 
equity,  can  be  maintained  upon  the  debt 
which  has  not  matured."  This  seems  to  be 
the  construction  put  upon  such  statutes  in 
most,  if  not  all,  the  states  where  they  exist 
Thus  in  Maryland  it  is  held  that  the  Jurisdic- 
tion of  equity  is  not  thereby  so  extended  as 
to  warrant  the  appointment  of  a  receiver  to 
take  charge  of  the  property,  or  an  Injunction 
to  restrain  the  debtor  from  disposing  of  his 
property.  TJhl  v.  Dillon,  10  Md.  500,  69  Am. 
Dec.  172;  Hubbard  v.  Hubbard,  14  Md.  356; 
Balls  V.  Balls,  69  Md.  388,  16  Atl.  18.  Of 
such  statutes,  5  Enc.  PI.  &  Pr.,  at  page  477, 
says:  "But  they  do  not  authorize  the  Uling  of 
a  bill  before  the  maturity  of  the  debt  nor  do 
they,  unless  it  Is  expressly  so  provided,  au- 
thorize a  bill  to  enjoin  a  contemplated  dis- 
position by  the  debtor  of  his  property."  Mr. 
Hogg,  in  his  valuable  work  entitled  "Ekjulty 
Principles,"  at  section   183,   says:     "But  no 


suit  can  be  maintained  to  set  aside  a  convey- 
ance as  fraudulent  unless  the  debt  upon 
which  the  plaintiirs  suit  is  predicated  Is  due 
and  payable*  at  the  thne  the  suit  is  brought.'* 

A  very  substantia]  reason  suggests  itself 
at  this  point  for  so  limiting  the  effect  of  the 
statuta  The  commencement  of  suit  under 
It  gives  a  lien  and  priority  of  lien  over  the 
claims  of  all  creditors  at  large  subsequently, 
suing.  To  hold  that  one  whose  debt  is  not 
due  may  acquhre  it  confers  upon  him  a  great 
advantage  not  en>ressly  given  by  the  statute. 
It  also  overturns  the  general  rule  upheld  by 
both  courts  of  law  and  equity,  that  no  suit 
can  be  maintained  until  a  right  of  action  ac- 
crues. Such  right  does  not  accrue  until  the 
maturity  of  the  debt  The  Legislature  has 
seen  fit  to  give  a  right  of  action  for  a  debt  not 
due,  as  well  as  a  lien,  under  another  statute 
(section  1  of  chapter  106  of  the  Code  of  1899). 
saying,  "And  such  attachment  may  be  sued 
out  In  a  court  of  equity  for.  a  debt  or  claim,  le- 
gal or  equitable,  whether  the  same  be  due  or 
not."  The  Legislature  having  so  far  author- 
ized a  suit  for  a  debt  not  due,  and  failed  to 
provide  for  it,,  except  by  attachment,  there  is 
no  ground  for  the  presumption  of  an  inten- 
tion that  such  right  should  be  further  extend- 
ed. In  so  far  as  the  cases  of  Chrlsllp  v.  Te- 
ter,  43  W.  Va.  356,  27  S.  B.  288,  and  Bank 
V.  Prager  &  Son,  50  W.  Va.  660,  41  S.  B.  363, 
hold  that  a  suit  under  section  2  of  chapter 
133  of  the  Code  of  1899  may  be  maintained 
for  a  debt  not  due,  they  must  be  disapproved 
and  overruled. 

Much  is  said  in  the  brief  of  counsel  for  the 
appellant  on  the  subject  of  the  odium  of 
fraud  in  the  eye  of  a  court  of  equity,  and  the 
extent  to  which  it  vitiates  transactions  into 
which  it  enters.  All  this  is  granted,  but  it 
does  not  rise  to  the  question  presented  here. 
The  inquiry  now  is,  not  the  extent  to  which 
equity  may  go  in  relief  against  fraud  when 
the  court  has  acquired  Jurisdiction,  but  when 
and  how  the  Jurisdiction  may  be  Invoked. 
It  is  a  question  of  time,  when  the  remedy 
sought  may  be  had. 

As  already  indicated,  a  creditor  has  a  rem- 
edy against  his  fraudulent  debtor  by  attach- 
ment in  a  suit  in  equity  before  the  debt  is 
due;  and  counsel  for  appellant  here  insists 
that  the  bill  ought  not  to  have  been  dismiss- 
ed, because  it  shows  sufficient  ground  for  an 
attachment.  But  no  attachment  was  ever 
taken  out  or  applied  for.  Whether,  in  order 
to  give  Jurisdiction  in  such  case,  the  attach- 
ment must  be  sued  out  at  the  Institution  of 
the  suit,  and  the  bill  show  by  proper  allega- 
tions that  it  is  a  suit  by  attachment,  it  is  un- 
necessary to  say.  It  is  certain 'that,  in  order 
to  confer  such  jurisdiction,  an  attachment 
must  be  taken  out  or  asked  for  at  some  stage 
of  the  proceeding.  Nor  Is  it  necessary  to 
say  whether,  in  addition  to  the  allegations  of 
the  bill  sworn  to,  there  must  be  an  affidavit 
setting  forth  the  grounds  of  the  attachment 
It  seems,  however,  that  there  should  be.  Tay- 
lor's Ex'rs  V.  Cox,  32  W.  Va.  148,  9  S.  B.  70; 
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Cirode  t.  Bnchanan,  22  Oral  205.  Hogg's 
Equity  Principles,  at  section  37,  says:  It 
would  seem,  on  principle,  that.  In  all  those 
instances  wherein  suit  Is  brought  to  enforce 
a  purely  legal  demand  In  equity,  the  bill 
should  aver  such  facts  as  to  show  on  its 
face  that  the  law  of  attachment  has  been  In- 
voked In  aid  of  the  court's  Jurisdiction." 
But  the  author  admits  that  decisions  hold 
that  the  rule  Is  not  quite  so  strict 

There  is  a  very  short  paragraph  in  the  bill 
charging  that  all  the  conveyances  were  made 
for  the  purpose  of  giving  preferences  among 
the  creditors  of  the  parties  to  the  note.  In 
addition  to  this,  there  is  an  averment  of  the 
insolvency  of  said  parties.  But  the  bill  does 
not  indicate  the  existence  of  antecedent 
debts,  to  secure  which  the  conveyancen  were 
made.  One  deed  of  trust  la  alleged  to  have 
been  made  to  secure  what  may  have  been  an 
antecedent  debt,  but  it  is  not  averred  to  have 
been  antecedent,  but  the  property  thereby 
conveyed  was  12  head  of  cattle,  and  plaintUI 
says  in  his  bill  he  is  Informed  that  they  have 
been  driven  to  market  and  disposed  of.  One 
or  two  other  deeds  of  trust  are  set  out,  re- 
citing that  the  debts  thereby  secured  were 
for  money  loaned  at  the  time  of  the  execu- 
tion of  the  Instruments.  Most  of  the  conyey- 
ances  are,  on  their  faces,  absolute,  not  pur- 
porting to  have  been  given  to  secure  debts. 
It  is  deemed  unnecessary  to  go  through  and 
analyze  in  this  opinion  all  these  conveyances, 
for  the  purpose  of  showing  that  the  bill  is 
insufficient  under  the  preference  statute.  In 
this  respect  there  is  an  absolute  want  of  that 
certainty  and  defihiteness  required  in  such 
bill. 

The  decree  complained  of  sustains  the  de- 
murrer to  the  bill,  dissolves  the  injunction, 
dismisses  the  bill,  and  gives  the  defendants 
their  costs,  without  putting  in  any  clause 
saving  to  the  plaintiff  the  right  to  prosecute 
any  other  proper  suit  for  relief  in  the  prem- 
ises. Obviously,  he  is  entitled  to  relief  after 
the  maturity  of  the  debt  by  Just  such  a  suit 
as  he  has  brought,  if  the  allegations  of  his 
bill  be  true.  Moreover,  if  he  had  sued  out  an 
attachment  in  this  suit  at  its  inception,  or 
at  any  time  before  it  was  dismissed,  upon  a 
sufficient  affidavit,  or  possibly  upon  the  facts 
set  forth  in  his  bill,  verified  by  affidavit  as 
it  is,  he  might  have  had  relief  without  wait- 
ing for  the  maturity  of  his  debt.  Then  ought 
the  court  to  have  put  into  the  decree  a  saving 
clause?  This  depends  upon  whether  the  de- 
cree would  bar  another  suit  for  relief  in  re- 
spect to  the  same  matters.  It  is  a  decree  up- 
on a  demurrer  sustained.  By  demurring, 
the  defendants  admitted  the  facts  alleged  in 
the  bill.  In  any  subsequent  suit  they  would 
be  estopped  to  deny  those  facts,  if  this  de- 
cree remains  unreversed.  The  facts  are  ad- 
mitted in  favor  of  the  plaintiff,  and  do  not 
estop  bim,  but,  upon  those  facts,  there  has 
been  an  adjudication  against  him;  and  by 
that  adjudication,  unless  reversed,  he  is  for- 
ever barred  from  prosecuting  a  suit  for  the 


same  cause  of  actkrn  open  tte  aame  ftwts. 
Res  Judicata  ties  the  hands  of  both  parties. 
Buford  V.  Adair,  43  W.  Va.  211.  27  fl.  E.  260, 
64  Am.-  St  Rep.  854;  Stockton  v.  Oopeland, 
80  W.  Va.  674,  5  S.  m  143.  In  Gould  v.  RaU- 
road  Co.,  91  U.  S.  526,  533,  23  L.  Ed.  416,  Mr. 
Justice  Ollfford,  after  reviewing  many  au- 
thorities, lays  down  the  following  rules  as  de- 
ducible  from  them:  "(1)  That  a  Judgment 
rendered  upon  demurrer  to  the  declaration 
or  to  a  material  pleading,  setting  forth  the 
facts,  Is  equally  conclusive  of  the  matters 
confessed  by  the  demurrer  as  a  verdict  find- 
ing the  same  facts  would  be,  since  the  mat- 
ters in  controversy  are  established  in  the  for- 
mer case,  as  well  as  in  the  latter,  by  matter 
of  record;  and  the  rule  is  that  facts  thus  es- 
tablished can  never  be  contested  between  the 
same  parties,  or  those  in  privity  with  them. 
(2)  That  if  Judgment  is  rendered  for  the  de- 
fendant on  demurrer  to  the  declaration,  or  to 
a  material  pleading  in  chief,  the  plaintiff  can 
never  after  maintain  against  the  same  de- 
fendant, or  his  privies,  any  similar  or  con- 
current action  for  the  same  cause  upon  the 
same  grounds  as  were  disclosed  in  the  first 
declaration,  for  the  reason  that  the  Judgment 
upon  such  a  demurrer  determines  the  merits 
of  the  cause,  and  a  final  Judgment  deciding 
the  right  must  put  an  end  to  the  dispute, 
else  the  litigation  would  be  endless.  (3)  But 
It  is  equally  well  settied  that  if  the  plaintiff 
falls  on  demurrer  in  his  first  action,  from 
the  omission  of  an  essential  allegation  in  his 
declaration  which  is  fully  supplied  in  the 
second  suit,  the  Judgment  in  the  first  suit 
is  no  bar  to  the  second,  although  the  respec- 
tive actions  were  instituted  to  enforce  the 
same  right,  for  the  reason  that  the  merits  of 
the  cause,  as  disclosed  in  the  second  declara- 
tion, were  not  heard  and  decided  in  the  first 
action."  The  syllabus  of  this  case  reads  as 
follows:  .  "If  Judgment  is  rendered  for  the 
defendant  on  demurrer  to  the  declaration,  or 
to  a  material  pleading  in  chief,  the  plaintiff 
can  never  after  maintain  against  the  same 
defendant  or  his  privies  any  similar  or  con- 
current action  for  the  same  cause  upon  the 
same  grounds  as  were  disclosed  in  the  first 
declaration;  but  if  the  plaintiff  fails  on  de- 
murrer in  his  first  action,  from  the  omission 
of  an  essential  allegation  in  his  declaration 
which  is  supplied  in  the  second  suit,  the 
Judgment  in  the  first  suit  is  not  a  bar  to  the 
second."  As  to  when  a  Judgment  upon  a  de- 
murrer is  a  bar  to  a  subsequent  suit,  see  Bla- 
sell  V.  Spring  Valley  Township,  124  U.  S. 
225,  8  Sup.  Ot  495,  31  L.  Ed.  411;  McLaugh- 
lin V.  Doane,  40  Kan.  392,  19  Pac.  863,  10 
Am.  St.  Rep.  210;  Insurance  Co.  v.  Smith, 
117  Mo.  261,  297,  22  S.  W.  623;  Keater  & 
Skinner  v.  Hock,  Musser  &  Co.,  16  Iowa,  23; 
Terry  and  others  v.  Hammonds  et  al.,  47  Cal. 
32;  Robinson  v.  Howard,  5  Cal.  428;  Estep 
V.  Larsh,  21  Ind.  190;  Wilson  v.  Ray,  24  Ind. 
156;  Campbell  v.  Hunt,  104  Ind.  210,  2  N. 
E.  363,  3  N.  B.  879;  Los  Angeles  v.  Melius, 
58  Cal.  16;  Gray  et  al.  v.  Gray  et  al.,  34  Ga. 
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499;  Carlln  t.  Brackett,  38  Vlnn.  307.  87  N. 
W.  342;  Johnson  v.  Pate,  90  N.  0.  334;  Felt 
V.  Tnmure,  48  Iowa,  397;  Boucbaud  v.  Dlas, 
3  Denio,  238;  Aurora  City  v.  West,  7  Wall. 
82,  19  L.  Ed.  42;  Oilman  v.  Rives,  10  Pet 
298»  9  L.  Bd.  432.  *'A  decision  upon  a  de- 
murrer which  has,  however,  clearly  gone  to 
the  merits  of  the  case,  hy^  being  based  dis- 
tinctly upon  a  spedflc  allegation  of  the  facts 
touching  the  substance  of  the  action  or  the 
defence,  is  an  effectual  bar  to  further  liti- 
gation, and,  upon  the  facts  admitted,  it  Is 
held  to  be  as  conclusive  as  a  verdict;  and 
this  will  be  true  in  regard  to  such  facts, 
though  the  second  litigation,  being  between 
the  same,  parties.  Is  not  upon  the  same  cause 
of  action."    Big.  on  Est  56. 

The  conclusion  resulting  from  an  examina- 
tion of  the  record  in  the  light  of  these  prin- 
ciples is  that  another  suit  by  attachment* 
based  upon  the  same  facts  as  it,  would  have 
been,  and  will  still  be,  barred  by  the  decree 
in  this  cause.  Whether  a  second  suit,  un- 
der section  2  of  chapter  138  of  the  Code  of 
1899,  brought  after  th»  maturity  of  the  debt, 
would  be  barred,  is  not  so  clear.  A  new  es- 
sential fact,  namely,  the  matorlty  of  the  debt, 
would  appear  in  the  case,  and  it  would  not 
be  the  same  matter  as  that  determined  in  the 
present  suit  This,  however,  we  do.  not  de- 
cide, as  it  is  unnecessary;  but,  as  it  would 
clearly  bar  a  proceeding  by  attachment  up- 
on the  same  facts— a  remedy  to  which  the 
plaintiff  was  entitled,  as  clearly  appears  from 
the  allegations  of  the  bill— the  court  ought 
not  to  have  pronounced  such  a  decree,  but 
should  have  dismissed  the  bill  without  prej- 
udice. In  failing  to  do  this,  the  court  erred, 
and  for  this  reason  the  decree  must  be  mod- 
ified. Carberry  v.  Railroad  Ck>.,  44  W.  Ya. 
260,  28  S.  B.  694;  Van  Dom  v.  County  Comrt, 
88  W.  Va.  267,  18  S.  B.  579;  Christian  v. 
Vance,  41  W.  Va.  754,  24  S.  E.  596. 

Ought  the  appellant  to  have  costs  in  this 
court?  In  Van  Dom  v.  County  Court  and 
CAiristlan  v.  Vance,  costs  were  given  to  the 
appellees,  as  the  parties  substantially  pre- 
vailing; but  in  those  cases  nothing  was  said 
in  the  court  below  against  the  failure  to  put 
In  the  clause  '^without  prejudice."  In  Car- 
beiry  v.  Railroad  Co.,  costs  in  this  court  were 
awarded  the  appellant,  but  objection  to  the 
decree  for  want  of  saving  clause  was  made 
in  the  court  below.  In  this  case  no  such  ob- 
jection appears,  and  the  appellant  stands  as 
did  the  appellants  in  the  two  cases  above 
mentioned.  In  which  costs  were  awarded  the 
appellees.  There  are  two  reasons  in  those 
cases,  and  in  this  one,  for  refusing  costs  to 
the  appellant:  He  brought  his  suit  in  a  court 
which  could  not  entertain  it  and  thereby  su- 
perinduced the  error  of  which  he  has  the 
right  to  complain.  He  is  also  in  fiiult  in 
having  remained  silent  when  the  decree  was 
entered.  Had  he  objected  to  it,  and  asked 
that  it  be  made  to  show  that  the  dismissal 
was  for  want  of  Jurisdiction,  or  that  it  was 
to  be  without  prejudice,  his  situation  would 


be  far  better,  and  like  that  of  the  appellant 
in  Carberry  v.  Railroad  Co.,  and  there  would 
probably  have  been  no  necessity  for  his  com- 
ing here  at  all.  On  the  ground  of  their  hav- 
ing been  in  fault,  the  appellants,  in  Freer  v. 
Davis,  52  W.  Va.  1,  43  S.  E.  164,  were  re- 
fused costs.  In  doing  so,  this  court  followed 
the  Supreme  Court  of  the  United  States  in 
Ralhroad  Co.  v.  Swan,  111  U.  S.  379,  4  Sup. 
Ct  510,  28  li.  Bd.  462,  in  the  opinion  in  which 
the  question  is  fully  discussed.  The  rea- 
soning of  that  opinion,  as  quoted  in  Freer 
V.  Davis,  62  W.  Va.  16,  43  S.  B.  164,  clearly 
applies  here. 

For  the  reasons  above  given,  the  decree 
complained  of  is  to  be  amended  so  as  to  save 
to  the  appellant  the  right  to  prosecute  any 
other  proper  suit  in  respect  to  the  matters 
complained  in  his  bill,  and  then  affirmed  as 
amended;  and  costs  in  this  court  are  to  be 
adjudged  to  the  appellees,  as  the  parties  sub- 
stantially prevailing. 

MILLER,  J.  (dissenting).  I  do  not  agree  to 
the  fourth  point  in  the  syllabus.  It  is  the 
duty  of  the  trial  court  to  pronounce,  and 
have  entered  on  its  record,  proper  decrees 
and  Judgments  in  cases  before  it  Parties  to 
the  action  or  suit  have  no  legal  control  of 
this  duty,  and  should  not  be  held  responsible 
for  a  failure  therein.  If  such  an  error  be 
committed  in  this  respect,  that  it  can  be 
corrected  only  by  this  court  on  appeal  or 
writ  of  error,  the  party  injured,  who  is  com- 
pelled to  apply  for  such  correction,  should 
be  allowed  his  costs  occasioned  thereby.  This 
should  be  the  rule  in  such  case,  because  the 
erroneous  decree  or  Judgment  is  entered,  pre- 
sumably, at  the  instance  of  the  party  who 
recovers  costs,  and  who  would  be  benefited 
by  such  erroneous  decree  or  Judgment,  should 
the  same  be  permitted  to  stand. 

BRANNON,  J.  I  concur  with  Judge  MIL- 
LER in  the  above  note. 


(54  W.  Va.  78) 
60RRBLL  &  SMITH  v.  WILLIS,  Judge, 
et  al. 
(Supreme  Court  of  Appeals  of  Wetft  Virginia. 
Nov.  14,  1903.) 
ACTION— DISMISSAIj-RBINSTATBMBNT. 
1.  G.  &  S.,  partners,  recovered  a  judgment 
for  $26.52,  with    interest   thereon    and    costs, 
against  A.,  before  a  justice.     A.  gave  bond, 
with  approved  security,  and  was  granted  an 
appeal  from  the  judgment  by  the  justice.    Aft- 
erwards the  plaintiffs  and  defendant  appeared 
in  the  circuit  court,  and  thereupon  the  appel- 
lees  moved   the   court  to  dismiss  the   appeal 
for  the  reason  that  the  transcript  filed  did  not 
show  that  any  appeal  had  been  granted  by  the 
justice  to  the  appellant.     The  court  sustained 
the  motion,  and  dismissed  the  appeal,  and  gave 
judgment  against  the  appellant  for  costs.     At 
its  next  term  the  court,  on  motion  of  the  ap- 
pellant, set  aside  its  former  order  of  dismissal, 
and  reinstated  the  appeal  on  the  docket  for 
trial. 

Held,  that  the  first  order  is  not  a  final  and 
conclusive  judgment,  and  that  the  second  order 
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is  authorized  by  sectloxi  11  of  chapter  127  of 
the  Code  of  1899. 

(Syllabus  by  the  Court.) 

Petition  of  Gorrell  &  Smith  for  a  writ  of 
prohibition  to  M.  H.  Willis,  Judge  of  the 
circuit  court  of  Tyler  county,  and  others. 
Writ  denied. 

I.  M.  Underwood,  for  petitioner.  J.  H. 
Strlckiing,  for  respondents. 

MILLER,  J.  On  the  22d  day  of  May. 
1900,  before  G.  W.  Robinson,  one  of  the  jus- 
tices of  the  peace  of  Tyler  county,  W.  Va., 
Moses  Gorrell  and  W.  A.  F.  Smith,  partners 
under  the  firm  name  of  Gorrell  &  Smith,  re- 
covered a  Judgment  against  Bmanuel  Alkire 
for  $26.52,  with  interest  thereon  and  costs 
of  the  action.  On  the  30th  day  of  May,  1900, 
Alkire  executed  and  filed  with  the  Justice 
an  appeal  bond,  with  approved  security,  and 
was  granted  an  appeal  from  the  Judgment 
aforesaid  to  the  circuit  court.  On  the  11th 
day  of  June,  1900,  a  transcript  from  the  dock- 
et of  the  Justice  of  the  proceedings  had  before 
him  in  the  action,  together  with  the  appeal 
bond,  the  pleadings,  and  all  of  the  original 
papers  In  the  cause,  were  transmitted  to  the 
clerk  of  the  circuit  court  of  said  county, 
which  transcript  and  papers  were  filed  by 
said  clerk,  and  the  appeal  docketed,  and  set 
for  trial  at  the  August  term,  1900,  of  said 
court  On  the  21st  day  of  August,  1900,  peti- 
tioners moved  the  court  to  dismiss  the  ap- 
peal, and  thereupon  the  court  made  and  en- 
"tered  an  order  in  the  words  following:  "This 
day  came  the  parties  plaintiff  and  defend- 
ant, by  their  attorneys,  and  thereupon  the 
appellees  moved  the  court  to  dismiss  this  ap- 
peal for  the  reason  that  the  transcript  filed 
shows  that  no  appeal  was  granted  by  the 
Justice  to  the  appellant,  Man  Alkire.  The 
court  doth  therefore  sustahi  said  motion,  and 
this  appeal  Is  dismissed  for  the  reason  afore- 
said; and  it  is  further  considered  by  the 
court  that  the  appellees,  Gorrell  ft  Smith,  do 
recover  their  costs  in  this  court  against  said 
appellant,  Man  Alkire.*'  At  its  December 
term,  1900,  the  court  made  and  entiered  an- 
other order  in  the  action,  in  the  words  and 
figures  following:  'This  day  came  the  de- 
fendant, by  his  attorneys,  and  moved  the 
court  to  set  aside  the  order  of  dismissal  in 
this  cause  entered  at  the  August  term,  1900, 
of  this  court;  to  reinstate  upon  the  trial  dock- 
et of  this  court  the  above  case,  because  the 
same  was  Improvldently  dismissed  and  drop- 
ped from  the  docket.  The  court  doth  consid- 
er the  motion  well  taken,  and  doth  order  the 
said  order  of  dismissal  set  aside,  and  the  said 
case  reinstated  upon  the  trial  docket  of  this 
court,  and  doth  require  notice  to  be  served 
upon  the  plaintiffs  as  required  by  law. 
Thereupon  the  defendant  suggested  diminu- 
tion of  the  record  sent  up  by  the  Justice,  and 
the  court  doth  order  the  Justice  to  send  up  a 
full  and  complete  transcript  of  the  record  of 
all  the  proceedings  had  before  him  hi  said 
case.    A  copy  of  this  order  sl^all  be  served 


upon  the  Justice  rendering  the  Judgment** 
Upon  petition  of  Gorrell  &  Smith,  a  rule  was 
awarded  by  this  court  directed  to  the  circuit 
court  of  O^ler  county,  M.  BL  Willis,  Judge 
thereof,  and  said  Emanuel  Alkire,  to  show 
cause,  if  any,  they  or  either  of  them  can,  why 
a  vnrlt  of  prohibition  shall  not  be  Issued,  pro- 
hibiting the  said  circuit  court  and  said  Wil- 
lis, Judge  thereof,  from  proceeding  further 
in  said  cause.  To  this  rule,  Alkire  has  filed 
his  demurrer  and  answer,  and  contends  that 
the  drcidt  court  had  no  legal  power  or  Juris- 
diction to  dismiss  said  appeal,  and  that  its 
order  of  dismissal  Is  no  more,  in  effect  than  a 
refusal  to  take  or  entertain  Jurisdiction  of 
the  appeal  then  properly  before  it  On  the 
other  hand,  petitioners  claim  that  the  said 
order  of  dismissal  at  the  August  term,  1900, 
was  and  is  a  final  Judgment  whether  errone- 
ous or  not  and  could  not  be  set  aside  by  the 
court  at  a  subsequent  term.  From  the  lan- 
guage of  the  said  order  of  dismissal,  we  may 
conclude  that  the  court  dismissed  the  appeal 
because  the  transcript  from  the  Justice^s 
docket  did  not  in  terms,  state  that  the  appeal 
had  been  granted.  However,  In  obedience  to 
the  last  order  of  the  circuit  court,  the  Justice, 
on  the  2d  day  of  January,  1901,  transmitted 
what  he  certifies  to  be  "a  true  copy  as  ap- 
pears on  his  docket,"  and  by  which  it  is 
shown  tbat  the  defendant  on  the  30th  day  of 
May,  1900,  applied  for  an  appeal,  executed 
his  appeal  bond,  with  approved  security,  and 
was  granted  an  appeal. 

It  thus  appears  that  the  appeal  was  prop- 
erly allowed  and  perfected,  so  far  as  tJie 
defendant  was  concerned.  Holmes  v.  Yoke, 
48  W.  Va.  267,  37  S.  E.  546^  It  was  docketed 
In  the  circuit  court  and  at  its  August  term, 
1900,  the  court  had  Jurisdiction  both  of  the 
parties  and  the  subject-matter,  because,  as 
the  record  shows,  the  defendant  had  brought 
the  case  into  that  court  by  his  appeal;  and 
the  petitioners  appeared  thereto,  and  moved 
the  court  -to  dismiss  the  same,  which  was 
done.  The  case  was  in  the  ctarcult  court  to 
be  tried  and  determined  de  novo.  Section 
169,  c.  60,  Code  1899.  "In  such  case,  where 
the  effect  of  the  appeal  is  to  transfer  the  ac- 
tion to  an  appellate  court  In  which  the  cause 
is  to  be  tried  de  novo,  and  the  controversy 
Is  to  be  settied  by  a  Judgment  in  such  court, 
regardless  of  the  Judgment  appealed  from, 
the  appeal  operates  not  only  to  suspend  the 
Judgment  of  the  Justice  or  inferior  tribunal, 
but  vacates  it  and  sets  it  aside,  so  that  it  can- 
not be  used  as  evidence  or  as  the  foundation 
of  an  action  In  any  court."  Watson  ▼.  Hur- 
ry, 47  W.  Va.  810,  85  S.  B.  830;  Evans  v. 
Taylor,  28  W.  Va.  188.  If  the  transcript  from 
the  Justice's  docket  when  filed  in  the  circuit 
com^,  was  incomplete,  the  court  should  have 
then  ordered  the  omitted  parts  to  be  supplied, 
as  was  afterwards  done.  Code  1899,  c.  60,  9 
173.  The  dismissal  of  the  appeal  was,  in  ef- 
fect nothing  more  than  a  refusal  of  the  court 
to  try  the  controversy  between  the  parties, 
upon  the  erroneous  assumption  that  it  did 
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not  liave  Jurisdlctlont  and  wu  not  a  Judg- 
ment final  and  conclnatve  upon  the  parties. 
In  WheeUng,  B.  &  T.  By.  Co.  v.  Panll,  89  W. 
Va.  148,  19  S.  B.  553,  the  court  says:  "The 
appeal  was  not  tried  on  its  merits,  but  was 
dismissed  for  want  of  Jurisdiction.  The  Ju- 
risdiction being  unquestionable,  the  order  of 
dismissal  amounts  to  nothing  more  than  a 
refusal  to  hear  or  entertain  the  appeal,  and  Is 
equlTalent  to  the  refusal  of  the  court  to  pro- 
ceed with  any  case  properly  pending  there- 
in." At  its  December  term,  1890,  the  court 
finding  the  case  In  that  condition,  set  aside 
its  former  order  and  reinstated  the  appeal, 
under  section  11,  c.  127,  Code  1899,  which 
provides  that  "any  circuit  court  may  on  mo- 
tion, re-instate  on  the  trial  docket  of  the 
court,  any  case  dismissed,  and  set  aside  any 
non-snlt  that  may  be  entered  by  reason  of  the 
non-appearance  of  the  plaintifT,  within  three 
terms  after  the  order  of  dismissal  may  have 
been  made,  or  order  of  non-suit  entered."  This 
language  Is  broad  and  comprehensive,  and 
certainly  embraces  the  dismissal  In  this  case. 
The  court,  in  reinstating  the  appeal,  did  no 
more  than  it  could  have  been  compelled  to 
do  by  mandamus—take  Jurisdiction  of  the  ac- 
tion. Wheeling,  B.  &  T.  Ry.  Co.  v.  Paull, 
supra.  In  Alderson's  Heirs  v.  Henderson, 
reported  In  5  W.  Va.  187,  the  circuit  court,  at 
its  own  Instance,  dismissed  the  bill  at  the 
costs  of  the  plaintiff,  and  at  the  next  term 
reinstated  the  cause.  At  the  time  of  the  dis- 
missal the  process  had  been  duly  served  on 
the  adult  defendants,  some  of  whom  bad  filed 
their  answers,  and  the  answers  of  the  infant 
defendaiits,  by  their  guardian  ad  litem,  had 
also  been  filed.  Berkshire,  J.,  who  delivered 
the  opinion,  says:  "I  think  there  was  no  suf- 
ficient ground  for  dismissing  the  bill  and 
amended  bill,  and  that  the  court  did  not  err 
In  reinstating  the  cause,  which  it  was  clearly 
authorized  to  do  under  the  first  section  of 
chapter  132,  p.  115,  of  the  act  of  March,  1868 
[now  section  11,  c.  127,  of  the  Code  of  1899].'* 
To  the  same  effect  is  the  case  of  M.  &  F. 
Bank  ▼.  Mathews,  8  W.  Va.  26. 

To  uphold  the  contention  of  petitioners 
would  be  to  forever  deprive  them  of  the  right 
to  collect  their  said  demand  from  respondent 
Alklre  by  legal  process.  They  have  no  Judg- 
ment now,  and  could  recover  none  hereafter. 

For  the  reasons  stated,  the  said  demuirer 
to  sustained,  the  rule  quashed,  and  the  writ  of 
prohibition  refused. 
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TIHM9  V.  TIMMS  et  aL 

(Snpfsme  Goort  of  Appeals  of  West  Virginia. 

Dec.  12,  1903.) 

FRAUDULBNT   CONVBTANCB-KNOWLBDOB   OF 

QRANTKE-BVIDENCE. 

1.  Where  the  grantee  in  a  deed  made  to  de- 
fraud the  creditors  of  the  grantor  knows  of  the 
fraudulent  intent  of  the  grantor,  or  has  notice 
of  facts  sufficient  to  ezdte  the  suspicions  of  a 

%  1.  See   Fraudulent   ConToyuices,   voL   t/L   Cant 
IMS.  U  411,  4W^  604.  606. 


Erudent  man  and  put  him  on  Inquiry,  he  malces 
imaelf  a  party  to  the  fraud. 

2.  T.  and  his  wife  conveyed  to  U.,  the  broth- 
er of  the  wife  of  T.,  a  house  and  lot  in  the 
city  of  Parkersburg,  being  all  the  estate  own- 
ed by  T.,  in  consideration  of  $1,900.  assumed 
to  be  paid  on  the  indebtedness  of  T.  by  U.,  the 
grantee,  $665  of  which  was  the  balance  due 
on  a  trust  debt  on  the  property  conveyed,,  and 
the  residue  of  the  consideration  was  made 
up  of  negotiable  paper  of  T.,  mostly  indorsed 
by  U.,  a  part  indorsed  by  the  brother  of  U., 
and  most  of  it  long  past  due  and  under  protest. 
No  lien  was  retained  on  the  property  convey- 
ed to  secure  the  payment  of  the  notes  so  as- 
sumed by  U.,  and  U.  made  no  inquiry  as  to  any 
other  indebtedness  of  T.,  and  left  T.  in  pos- 
session of  the  property  free  of  rent,  with  au- 
thority to  sell  the  same;  and  the  excess  over 
$1,900  for  which  it  might  be  sold  by  T.  was  to 
go  to  the  wife  of  T.,  the  sister  of  U. 

Held,  such  conveyance  is  made  in  fraud  of  the 
creditors  of  T.,  and  is  void  as  to  creditors. 

8.  Livesay's  Bz*r  v.  Beard,  22  W.  Va.  685 
(Syl.,  points  8,  12),  reaflBrmed. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Wood  County; 
L.  N.  Tavenner,  Judge. 

Bill  by  J.  Ross  Tlmms,  Jr.,  against  John  D. 
Timms  and  others.  Decree  for  plalntUf,  and 
fendant  Monroe  Uhl  appeals.    Affirmed. 

McCluer  &  McCluer,  for  appellant  Hunt- 
er H.  Moss,  Jr.,  for  appellees. 

McWHORTBR,  P.  John  D.  Tlmms  and  J. 
Ross  Timms,  Jr.,  his  brother,  were  partners, 
under  the  firm  name  of  John  D.  Tlmms  & 
Bro.,  In  the  Insurance  business  at  Parkers- 
burg, for  some  two  years  or  more.  On  the 
1st  day  of  January,  1901,  they  dissolved  their 
partnership.  By  the  terms  of  the  dissolu- 
tion, J.  D.  Timms  assumed  all  the  obligations 
of  the  firm,  and  gave  his  note  to  J.  Ross 
Tlnuns,  Jr.,  for  $200,  payable  in  one  year, 
and  also  assumed  to  pay  a  note  for  $620 
given  by  said  J.  Ross  Thnms,  Jr.,  to  J.  D. 
Tlmms,  and  which  had  been  discounted  by 
J.  D.  Tlmms  in  the  Citizens'  National  Bank  at 
Parkersburg,  and  all  accounts  due  the  firm 
were  to  be  collected  by  J.  D.  Timms.  J.  D. 
Timms  was  the  owner  of  a  lot,  40x100,  front- 
ing on  Spring  street,  in  the  city  of  Parkei*s- 
burg,  upon  which  there  was  a  house,  which 
premises  were  occupied  by  himself  and  fam- 
ily as  a  residence.  On  the  isth  day  of  June, 
1901,  John  D.  Timms  and  Bmma  M.  Timms, 
his  wife,  conveyed  said  property  to  Monroe 
Uhl,  the  brother  of  said  Emma  M.  Timms,  In 
consideration  of  $1,900,  to  be  paid  as  fol- 
lows: The  grantee  assumed  the  payment 
of  a  balance  of  $065.70  due  from  the  said 
John  D.  Timms  on  a  deed  of  trust  made  by 
said  Timms  and  his  wife  to  secure  a  loan  to 
the  Citizens'  Building  Association,  dated  the 
30th  of  April,  1898;  also  a  promissory  nego- 
tiable note  for  the  sum  of  $175,  dated  Jan- 
uary 24,  1901,  payable  90  days  after  its  date, 
to  the  order  of  said  Uhl,  at  the  Citizens'  Na- 
tional Bank  of  Parkersburg;  also  a  nego- 
tiable note  dated  February  18,  1901,  for  $400, 
payable  60  days  after  Its  date  at  the  same 
bank,  to  the  order  of  said  Uhl;  another  ne- 
gotiable note,  payable  at  the  same  bank,  for 
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^2Q0,  to  the  order  of  G.  M.  Ulil,  00  days  after 
its  date;  also  another  negotiable  note*  dated 
April  25,  1901,  for  1^225,  payable  to  the  order 
of  M.  Uhl,  at  the  same  bank,  60  days  after 
ItB  date;  also  another  note,  dated  the  13th 
day  of  May,  1901,  for  the  snm  of  $200,  pay- 
able 90  days  after  its  date  to  the  order  of 
G.  M.  Uhl,  at  the  same  bank;  and  the  fur* 
ther  snm  of  $34.30,  as  near  as  the  same 
conld  be  estimated,  for  protests  and  overdue 
Interest  npon  said  notes.  On  the  27th  day  of 
August,  1901,  J.  Ross  Timms,  Jr.,  sued  out 
of  the  clerk's  oflflce  of  the  circuit  court  of 
Wood  county  his  subpoena  in  chancery,  and 
at  the  November  rules  of  said  court,  1901, 
filed  his  bill  against  John  D.  Timms  et  al.  for 
the  purpose  of  setting  aside  said  conveyance 
made  by  J.  D.  Timms  and  his  wife  to  M. 
Uhl,  dated  June  18,  1901,  as  fraudulent  and 
void,  as  being  executed  with  the  fraudulent 
design  of  delaying,  hindering,  and  defraud- 
ing the  creditors  of  the  said  John  D.  Timms, 
other  than  the  said  M.  Uhl,  and  giving  said 
Uhl  a  preference  over  the  other  creditors  of 
said  Timms,  and  praying  that  the  said  deed 
be  declared  to  be  fraudulent,  and  be  set 
aside  and  held  for  naught,  and  the  property 
be  sold,  and  the  proceeds  distributed  pro  rata 
among  all  the  creditors  of  said  J.  D.  Timms 
whose  claims  existed  at  the  time  of  said  con- 
veyance, and  who  should  come  In  and  unite 
in  said  suit,  and  agree  to  contribute  to  the 
cost  and  expenses  of  lt»  and  for  general  re- 
Uef. 

Hermann  O.  Smith,  trustee  of  the  estate  of 
John  D.  Timms  in  bankruptcy,  filed  his  pe- 
tition in  said  cause,  showing  that  on  the  22d 
day  of  November,  1901,  the  said  John  D. 
Timms  was  adjudged  a  bankrupt  upon  his 
own  petition  in  voluntary  bankruptcy,  and 
praying  to  be  made  a  party  plaintiff  in  said 
suit,  and  Joining  plaintiff  in  the  allegations 
and  prayer  of  said  bill.  The  defendant  M. 
Uhl  filed  his  answer  denying  all  the  allega- 
tions of  fraud  against  himself,  and  all  knowl- 
edge of  fraud  or  fraudulent  Intent  on  the  part 
of  said  John  D.  Timms  in  the  execution  of 
said  conveyance  to  him,  and  denied  all  knowl- 
edge of  any  Indebtedness  on  the  part  of  said 
John  D.  Timms  at  the  time  of  the  execu- 
tion of  said  conveyance,  except  that  assumed 
by  him  as  set  out  in  the  deed,  to  be  paid  as 
the  consideration  for  such  conveyance;  Dep- 
ositions were  taken  and  filed  by  the  plaintiff, 
and  also  by  the  defendants.  The  cause  was 
heard  on  the  28th  of  March,  1903,  and  the 
court  ascertained  the  indebtedness  of  John 
D.  Timms  to  the  plaintiff,  J.  Ross  Timms,  Jr., 
to  be  $2,088.06,  and  decreed  the  recovery 
thereof,  and  further  decreed  the  deed  from 
John  D.  Timms  and  his  wife  to  M.  Uhl,  dated 
the  18th  of  June,  1901,  to  be  fraudulent  and 
voluntary  as  to  said  claim  of  plaintiff,  and 
set  the  same  aside,  as  to  said  claim,  as  fraud- 
ulent and  void;  that  there  were  no  liens  on 
said  property,  by  Judgment  or  otherwise,  ex- 
cept the  deed  of  trust  to  the  Citizens'  Build- 
ng  Association  of  Parkersburg;  and  that  the 


phiintlff,  J.  Ross  Timms,  Jr.,  by  the  filing  ot 
his  bill  attacking  the  validity  of  said  deed* 
acquired  a  lien  upon  said  real  estate  men- 
tioned and  described  in  the  deed  for  the 
amoimt  of  his  claim  aforesaid,  which  lien 
was  second  in  priority  to  that  of  the  said 
building  association;  and  decreed  a  sale  of 
the  said  property  by  a  special  commissioner 
to  satisfy  the  said  two  liens.  From  which 
decree  the  defendant  M.  Uhl  appealed,  and 
says  that  the  court  erred  In  decreeing  that 
said  deed  from  Timms  and  wife  to  Uhl  was 
fraudulent  and  voluntary,  and  In  setting 
aside  and  nullifying  and  declaring  the  said 
deed  void,  and  that  there  was  any  fraud  on 
the  part  of  M.  Uhl,  connected  with  the  mak- 
ing of  the  said  deed,  and  in  decreeing  that 
the  amounts  due  from  John  D.  Timms  to  J. 
Ross  Timms,  Jr.,  constituted  a  lien  upon  the 
said  house  and  lot,  and  in  decreeing  that  the 
said  conveyance  was  voluntary,  "as  the  rec- 
ords show  that  the  sum  of  $1,900  was  paid 
for  this  property,  and  the  evidence  Is  con- 
clusive that  that  sum  was  a  fair  valuation 
for  the  property." 

It  is  contended  by  appellees  that  the  cen- 
veyance  from  Timms  to  Uhl  was  fraudulent, 
in  law  and  in  fact.  In  Wait  on  Fraudulent 
Conveyances,  S  225,  it  is  said:  ^*Badges  of 
fraud  are  suspicious  circumstances  that  over- 
hang a  transaction,  or  appear  on  the  face  of 
the  papers.  The  possible  Indicia  of  fraud 
are  so  numerous  that  no  court  could  pretend 
to  anticipate  and  catalogue  them.  A  single 
one  may  stamp  the  transaction  as  fraudulent, 
and,  when  several  are  found  in  combination, 
strong  and  clear  evidence  on  the  part  of  the 
upholder  of  the  transaction  will  be  required 
to  repel  the  conclusion  of  fraud."  It  will  be 
observed  on  examination  of  the  deed,  which 
is  one  of  general  warranty,  conveying  the 
house  and  lot  of  John  D.  Timms  to  M.  Uhl, 
there  was  no  money  consideration  passed  di- 
rectly from  Uhl  to  Timms,  but  simply  the 
assumption  by  Uhl  to  pay  off  the  lien  due  to 
the  building  association,  amounting  to  $666, 
and  the  payment  of  certain  notes  owing  by 
said  Timms,  and  described  in  the  deed,  the 
greater  amount  of  which  Uhl  was  already 
liable  for  as  indorser  for  Timins,  and  the 
most  of  which  were  past  due,  lying  in  the 
bank  under  protest,  and  no  provision  was 
made,  either  by  vendor's  lien  retained  In  Hie 
deed  or  otherwise,  to  secure  tke  payment  of 
said  notes;  no  part  of  the  consideration  be- 
ing secured,  except  the  lien  due  to  the  build- 
ing association,  which  was  secured  by  virtue 
of  the  deed  of  trust  which  secured  the  origi- 
nal loan  of  $1,100,  which  had  been  reduced 
by  payments  to  $665.  This  transaction,  on 
the  face  of  the  deed,  placed  the  property  in 
position  to  have  been  conveyed  by  Uhl  to 
an  innocent  purchaser  without  notice,  beyond 
the  reach  of  any  of  the  unsecured  creditors 
of  said  Timms.  The  purchaser,  Uhl,  most 
have  known  that  his  grantor  was  In  falling 
circumstances.  Although,  in  his  answer,  as 
well  as  his  testimony,  he  claims  to  have  had 
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DO  intormatl<m  of  Us  insolvency,  and  made 
DO  Inquiry  whaterer  aa  to  liis  indebtedness 
or  financial  condition,  yet  be  states  tbat  al- 
ways theretofore  the  said  John  D.  Timms 
had  taken  op  his  paper  promptly  by  payment 
or  renewal,  and  further  admits  that  several 
of  the  notes  had  been  protested,  and  were 
long  past  due,  and  the  bank  had  given  him 
notice  that  the  said  notes  must  be  taken  care 
of.  When  he  called  the  attention  of  Timms 
to  the  fact  that  the  notes  were  pressing  him» 
Tlmma  proposed  to  sell  him  the  property* 
and  asked  him  ^2,400  or  |2,500  for  it,  but 
sold  it  to  him  at  $1,900,  the  price  stated  in 
the  deed.  Uhl  says  .he  made  no  inquiry  as 
to  any  other  indebtedness  of  the  said  Timms, 
but  only  purchased  the  property  for  the  pur- 
pose of  saving  himself  and  his  brother,  who 
was  indorser  on  a  part  of  the  paper  assumed 
by  him.  In  Bartles  v.  Gibson  (C.  O.)  17  Fed. 
2d3  (SyL,  point  2),  it  is  held:  "Where  the 
grantee  in  a  deed  made  to  defraud  the  credit- 
ors of  the  grantor  knows  of  the  fraudulent 
intent  of  the  grantor,  or  has  notice  of  facts 
sufficient  to  excite  the  suspicions  of  a  pru- 
dent man  and  put  him  on  inquiry,  he  makes 
himself  a  party  to  the  fraud."  The  fraudu- 
lent intent  of  John  D.  Timms  is  not  seriously 
denied,  and,  indeed,  the  evidence,  taken  as  a 
whole,  clearly  shows  that  his  purpose  in 
making  the  conveyance  was  to  hinder,  de- 
lay, and  defraud  his  creditors,  or  some  of 
them.  In  his  testimony  he  says  that  Uhl 
might  have  known  of  other  indebtedness  of 
his  than  that  mentioned  in  the  deed,  and  as- 
sumed by  Uhl.  It  seems  almost  incredible 
that  a  man  of  Uhl's  evident  intelligence  and 
prudence  would  not  have  inquired  of  his 
brother-in-law,  who  had  so  far  failed  as  to 
be  unable  to  take  care  of  his  commercial  pa- 
per, either  by  payment  or  renewal,  as  to  his 
other  indebtedness,  and  the  cause  of  his  fail- 
ing condition.  Surely  his  condition  was  suffi- 
cient to  put  Uhl  upon  inquiry.  It  is  said  in 
Wait  on  Fraudulent  Conveyances,  |  239: 
"Indebtedness  x>r  hopeless  insolvency  is,  how- 
ever, an  important  element  of  proof  in  mar- 
shaling badges  of  fraud  to  overturn  a  covin- 
ous transaction.  •  •  •  The  conveyance,  to 
be  fraudulent  should  bear  such  a  ratio  to 
the  indebtedness  as  to  tend  directly  to  defeat 
the  claims  of  creditors.  It  is  not  necessary 
that  the  conveyance  shoqld  leave  the  grantor 
entirely  without  property,  but  the  amount 
transferred  and  the  part  retained  are  all  cir- 
cumstances to  be  weighed.  A  heavy  indebt- 
edness of  the  grantor,  together  with  a  sale  to 
a  relative,  of  necessity  form  strong  badges 
or  indications  of  collusion  and  fraud,  but  are 
not  in  themselves,  unsupported  by  other  ma- 
terial facts,  deemed  conclusive  proof  of 
fraud."  In  the  case  at  bar  it  is  conceded  that 
Timms  conveyed  all  the  estate  he  had  to 
Uhl.  As  held  in  Reilly  v.  Barr,  34  W.  Va. 
05,  11  B.  R  750:  "Where  a  conveyance  has 
been  made  to  a  relative,  and  such  convey- 
ance ia  impeached  by  the  creditors  of  the 
Tender   as  having  been  made  with  intent  to 


liinder,  dehiy,  and  defraud  them  in  tlia  col- 
lection of  their  debts,'  the  vendee  relative 
will  be  held  to  stricter  proof  of  the  bona  fides 
of  the  transaction  than  a  stranger  would  be." 
See  Hutchinson's  Ex'x  ▼.  Boltz,  86  W.  Va. 
754,  14  S.  B.  267  (SyL,  point  4). 

Another  very  suspicious  circumstance  con- 
nected with  the  transaction  is  the  fact  that 
the  vendor  was  permitted  to  continue  to  oc- 
cupy the  premises  in  sole  possession,  and 
without  payment  of  rent,  and  was  authorized 
by  Uhl  to  sell  the  same;  and  his  wife,  who 
was  the  sister  of  the  vendee,  was  to  have  all 
the  proceeds  of  such  sale  above  the  amount 
promised  to  be  paid  by  the  vendee--the  $1,- 
900.  Timms  tried  to  sell  the  property,  rep- 
resenting it  as  his  own,  and  made  a  contract 
of  sale,  in  writing,  signed  by  himself,  to  one 
Leslie  M.  Sorrell.  Although  the  contract  had 
been  mislaid  or  destroyed,  it  was  well  estab- 
lished that  it  was  executed.  Sorrell  testified 
that  Timms  asked  $2,700  in  the  first  place, 
and  came  down  to  $2,500  or  $2,550~he  was 
not  sure  which,  but  it  was  $2,500  or  over. 
This  contract,  he  thinks,  was  made  about  the 
15th  of  August,  1901.  While  the  deed  was 
put  on  record  on  the  day  it  was  executed, 
yet  Timms  and  his  wife,  on  the  next  day  aft- 
er the  execution  of  the  deed,  in  an  interview 
with  the  plaintiff,  gave  him  no  intimation 
that  they  had  conveyed  the  property,  but  he 
says  they  told  him  they  intended  to  sell  it  in 
the  future,  leaving  him  to  infer  that  they 
still  owned  it  He  further  states  that  on 
that  day  (the  19th  of  June),  when  he  had  the 
conversation,  "they  were  trying  to  figure  out 
how  much  John  D.  Timms  was  in  debt,  and 
how  much  he  had  paid  out,  and  what  he  had 
paid  it  with;  and  he  put  the  price  on  his 
property— he  said  he  could  get  $3,000  for  it" 
Mrs.  Timms  denies  having  such  conversa- 
tion, but  John  D.  Timms,  in  his  testimony, 
makes  no  reference  to  it  by  denial  or  other- 
wise. In  Livesay's  Ex'r  v.  Beard,  22  W.  Va. 
585  (Syl.,  points  8, 12),  it  is  held:  "(8)  Where, 
after  an  absolute  conveyance  of  real  estate 
by  a  debtor  in  failing  circumstances,  he  re- 
mains in  possession  of  the  land  without  con- 
tract, and  without  accounting  for  the  use  of 
the  land,  these  facts  are  evidence  of  fraudu- 
lent intent  in  such  conveyance."  "(12)  A 
deed  fraudulent  in  fact  is  void  in  toto,  and 
cannot  stand  as  security  for  grantees  who 
have  notice  of  the  fraud."  See,  also.  Curd 
V,  Miller's  Bx'rs,  7  Grat  185;  Peck  v.  Land, 
2  Ga.  1,  46  Am.  Dec.  368;  Perkins  v.  Patten, 
10  Ga.  241;  Davis  v.  Turner,  4  Grat  422; 
King  V.  Moon,  42  Mo.  551.  In  Sibley  v.  Sta- 
cey  (W.  Va.)  44  S.  B.  420,  it  is  held:  "Where 
the  evidence  relating  to  fraud  is  conflicting 
and  tends  to  support  the  decree  of  the  cir- 
cuit court,  such  decree  will  not  be  disturbed, 
unless  plainly  wrong." 

As  to  the  evidence  touching  the  inadequa- 
cy of  the  price  mentioned  in  the  deed  to  Uhl 
—$1,900  for  the  property— it  is  somewhat 
conflicting,  and,  as  to  the  estimate  or  price 
put  upon  it  by  the  witnesses,  the  evideiice 
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that  $1,900  was  an  adeqoattd  price  preponder- 
ates to  some  extent;  yet  it  would  seem  that 
the  amount  for  which  it  was  actually  sold  or 
contracted  in  good  faith— and  there  seems  to 
be  no  question  about  the  contract  to  Sorrell 
by  Tlmma  tar  the  property  at  the  price  of 
$2,500  or  $2,000  being  made  in  good  faith, 
and  such  sale  or  contract  actually  made— 
would  outweigh  all  expert  testimony  as  to 
the  value  of  the  property  given  as  the  opln* 
Ion  of  the  witnesses,  and  this  sale  was  made 
within  two  months  after  the  date  of  the  deed 
from  Timms  to  Uhl,  and  there  Is  nothing,  la 
the  record  to  show  that  there  was  any  mate- 
rial advance  In  real  estate  in  that  time. 

There  is  no  error  in  the  decresb  and  the 
same  must  be  afOrmed. 


(64  W.  Va.  S87) 

DBBPWATBR  RT.  00.  v.  LAMBERT  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  12,  1908.) 

RAILROADS  —  OROANIZATION  —  EMINENT    DO> 

MAIN— PETITION— DESIGNATION 

OF  TERMINI. 

1.  The  terms  of  statutes  providing  for  the 
organization  of  railroad  companies,  and  the 
extension  of  lines  of  existing  companlee,  re- 
qairing  designation  In  the  articles  of  incorpora- 
tion and  certificates  for  extensions  of  the  ter- 
mini of  railroads  and  extensions  thereof  to  be 
constructed  by  companies  organizing  and  ex- 
isting under  them,  are  liberally  construed  in 
favor  of  the  companies,  and  substantial  com- 
pliance therewith  is  sufScient. 

2.  A  railroad  company  duly  organized  under 
the  general  laws  of  this  state,  desiring  to  ex- 
tend its  line,  as  it  may  do,  under  section  53  of 
chapter  54  of  the  Code  of  1899,  after  filing  in 
the  office  of  the  Secretary  of  State  a  certifi- 
cate stating  '*the  point  at  or  near  which  such 
extension  m  this  state  shall  commence  and 
terminate,"  passed  at  a  meeting  of  its  stock- 
holders, and  certified  and  filed  as  aforesaid, 
the  following  resolution:  ''Resolved,  that  the 
road  be  extended  from  its  present  terminus 
named  in  articles  of  incorporation  and  charter, 
at  or  near  the  village  of  Glen  Jean,  and  near 
the  junction  of  White  Oak  Fork  of  Dun  Loup 
creek,  with  said  Dun  Loup  creek  in  the  county 
of  Fayette,  state  of  West  Virginia.  Said  ex- 
tension hereby  authorized  passes  through  the 
counties  of  Payette,  Raleigh,  Wyoming.  Mercer, 
Summers  and  Monroe,  West  Virginia,  to  a 
point  on  the  state  line  on  the  line  of  Craig,  Al- 
leghany or  Giles  counties,  Virginia,  said  exten- 
sion to  be  located  on  the  most  practicable  route 
from  the  present  terminus  at  or  near  Glen  Jean, 
in  the  county  of  Fayette,  West  Virginia,  up  the 
valley  of  Dun  Loup  creek,  and  its  tributaries 
into  the  county  of  Raleigh,  thence  through  Ra- 
leigh county  by  the  most  practicable  route  to 
the  county  of  Wyoming,  thence  through  Wyo- 
ming county  by  the  most  practicable  route  to 
the  county  of  Mercer,  thence  through  the  coun- 
ty of  Mercer  to  the  Bluestone  river,  thence 
down  the  same  by  the  most  practicable  route 
to  New  river,  in  the  county  of  Summers,  thence 
with  New  river  and  its  tributaries  by  the  most 
practicoble  route  through  the  county  of  Sum- 
mers to  the  county  of  Monroe,  to  a  point  on 
the  state  line  and  on  the  line  of  Craij?,  Alle- 
ghany or  Giles  counties,  Virginia,  said  exten- 
sion to  be  located  on  the  most  practicable  route 
as  shown  on  the  maps  and  profiles  filed  as  re- 
quired by  law:  and  that  the  foregoing  resolu- 
tion shall  be  filed  with  the  Secretary  of  State 
of  West  Virginia  as  the  certificate  of  extension 
as  required  under  chapter  54  of  the  Code  of 


West   Virgiuia.*'     Heli,   that   said   resolution 
designates  with  sufficient  certainty  the  termini 
of  the  proposed  extension. 
.  (Syllabus  by  the  Oourt) 

Error  to  Circuit  Ck)urt,  Mercer  County;  J. 
M.  Sanders,  Judge. 

Proceedings  by  the  Deepwater  Railway 
Company  against  S.  P.  Lambert  and  others 
to  condemn  land.  From  the  Judgment,  plain- 
tilf  brings  error.    Reversed. 

A.  N.  Campbell,  R.  C.  &  B.  McClaugherty, 
and  Brown,  Jackson  &  Knight,  for  plaintilf  In 
error.  A  W.  Reynolds,  for  defendants  in  er- 
ror. 

POFFBNBARGBR,  J.  The  Deepwater 
Railway  Company  commenced  a  proceeding 
in  the  circuit  court  of  Mercer  county  in  Au- 
gust, 1903,  to  condemn  rights  of  way  over 
numerous  tracts  of  land,  among  wlilch  were 
certain  lands  owned  by  the  Pocahontas  Coal 
&  Coke  Company  and  the  Norfolk  &  Western 
Railway  Company.  On  the  return  day  of  the 
notice  the  Norfolk  A,  Western  Railway  Com- 
pany appeared  and  filed  an  answer  setting 
up  certain  rights  under  unrecorded  contracts, 
to  which  the  petitioner  replied  generally  and 
specially,  and  moved  for  a  continuance  until 
September  1,  1003,  and  the  motion  was  sus- 
tained over  the  objection  of  the  petitioner. 
On  said  last-mentioned  day  the  parties  again 
appeared,  as  did  also  the  said  Pocahontas 
Coal  &  Coke  Company,  and  pleas'  were  filed 
denying  petitioner's  right  to  condemn.  On 
said  pleas  issue  was  made,  and  the  petitioner 
introduced  its  articles  of  incorporation,  au- 
thorizing it  to  construct  and  operate  a  rail- 
road from  a  point  near  Deepwater,  in  Fay- 
ette county,  to  a  point  at  or  near  Glen  Jean, 
in  said  county.  Then  it  offered  a  resolution, 
adopted  by  the  stockholders  of  the  company, 
and  filed  in  the  oflice  of  the  Secretary  of 
State,  providing  for  ,an  extension  of  the  road 
from  Glen  Jean  to  the  state  line,  to  the  in- 
troduction of  which  the  court  sustained  an 
objection  interposed  by  the  defendants,  and 
refused  to  allow  it  and  the  proof  of  the  filing 
thereof  with  the  Secretary  of  State  to  go  in 
as  evidence.  The  court  refused,  upon  the 
like  objection,  to  allow  the  introduction  of 
maps  of  locations  of  the  proposed  extension, 
resolutions' respecting  the  same,  and  the  sur- 
veys, and  other  evidence.  To  all  these  rul- 
ings the  petitioner  excepted,  and,  the  defend- 
ants having  offered  no  evidence,  the  court, 
trying  the  case  in  lieu  of  a  Jury,  found  toe 
the  defendants  and  dismissed  the  petition. 

The  court  based  its  action  upon  the  uncer- 
tainty of  the  extension  resolution,  holding 
that  it  does  not  state  with  sufficient  certainty 
the  point  at  or  near  which  one  of  the  termini 
of  the  extension  will  be  located,  and  is  for 
that  reason  void.  The  statute  authorizing 
extensions  of  their  lines  by  railroad  corpora- 
tions contains  the  following  clause:  •'Provid- 
ed, that  such  coi-poration,  before  commencing 
any  such  extension  in  this  state,  shall  file  in 
the  office  of  the  Secretary  of  State  a  certlfl- 
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cate  stating  tbe  point  at  or  near  which  such 
extension  in  this  state  shall  commence  and 
terminate."  Section  53,  c  54,  Code  1899.  Bj 
way  of  compliance  with  this  requirement,  a 
copy  of  the  resolution  in  question  was  certi- 
fied by  the  chairman  and  secretary  of  the 
Btockholders'  meeting,  and  filed  in  the  office 
of  the  Secretary  of  State,  and  reads  as  fol- 
lows:  "ResolTCd,  that  the  road  be  extended 
from  its  present  terminus  named  in  articles 
of  incorporation  and  cluirter,  at  or  near  the 
Tillage  of  Glen  Jean,  and  near  the  Junction 
of  White  Oak  Fork  of  Dun  Loup  creek  with 
said  Dun  Loup  creek  in  the  county  of  Fay- 
ette, state  of  West  Virginia.  Said  extension 
hereby  authorized  passes  through  the  coun- 
ties of  Fayette,  Baleigh,  Wyoming,  Mercer» 
Summers  and  Monroe,  West  Virginia,  to  a 
point  on  the  state  line  on  the  line  of  Craig, 
Alleghany  or  Giles  counties,  Virginia,  said  ex- 
tension to  be  located  on  the  most  practicable 
route  f  ron^  the  present  terminus  at  or  near 
Glen  Jean,  In  the  county  of  Fayette,  West 
Virginia,  up  the  yalley  of  Dun  Loup  creek 
and  its  tributaries  into  the  county  of  Baleigh, 
thence  through  Baleigh  county  by  the  most 
practicable  route  to  the  county  of  Wyoming, 
thence  through  Wyoming  county  by  the  most 
practicable  route  to  the  county  of  Mercer, 
thence  through  the  county  of  Mercer  to  the 
Bluestone  river,  thence  down  the  same  by  the 
most  practicable  route  to  New  river,  in  the 
county  of  Summers,  thence  with  New  river 
and  its  tributaries  by  the  most  practicable 
route  through  the  county  of  Summers  to  the 
county  of  Monroe,  to  a  point  on  the  state 
line  and  on  the  line  of  Craig,  Alleghany  or 
Giles  counties,  Virginia,  said  extension  to  be 
located  on  the  most  practicable  route  as 
shown  on  the  maps  and  profiles  as  required 
by  law,  and  that  the  foregoing  resolution 
shall  be  filed  with  the  Secretary  of  State  of 
West  Virginia,  as  the  certificate  of  extension 
as  required  under  chapter  54  of  the  Code  of 
West  Vhrginia."  It  will  be  observed  that  the 
beginning  point  of  this  extension  Is  definitely 
fixed  by  the  first  clause  of  the  resolution. 
The  next  clause  gives  a  general  indication  of 
the  route  of  this  extension  without  fixing  the 
terminus  at  any  certain  point  It  says  the 
extension  shall  go  '^  a  point  on  the  said  line 
of  Craig,  Alleghany  or  Giles  Counties,  Vii^ 
ginia."  The  court  Judicially  knows  that 
these  three  counties  of  Virginia  border  on  the 
West  Virginia  line  for  a  long  distance,  and 
counsel  for  the  defendants,  in  his  brief,  states 
that  distance  to  be  one  hundred  and  thirteeii 
miles.  But  this  clause  is  followed  by  an- 
other, giving  a  more  particular  description  of 
the  route,  commencing  at  Glen  Jean  and  giv- 
ing every  county  consecuti^  ily  through  lehich 
it  Is  proposed  to  extend  the  road,  and  con- 
cluding with  the  following  language:  "Thence 
with  New  river  and  its  tributaries  by  the 
most  practicable  route  through  the  county  of 
Summers  to  the  county  of  Monroe,  to  a  point 
on  the  state  line  and  on  the  line  of  Craig, 
Alleghany  or  Giles  counties,  Virginia."  Fol- 
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towing  this  particular  description,  the  point 
at  which  the  extension  will  strike  the  Vir- 
ginia line  will  necessarily  be  a  point  on  that 
line  where  the  three  counties  of  Monroe, 
Summers,  and  Mercer  comer  on  the  line  of 
Craig  county,  as  will  appear  by  reference  to  a 
map  of  the  state  showing  the  counties.  Thid 
describes  both  the  route  and  the  terminus^ 
definitely  fixing  the  latter  for  all  practical 
purposes.  No  citation  of  authority  is  needed 
to  show  that  courts  take  Judicial  notice  of 
the  geography  of  the  state,  its  lines  and  sub- 
divisions. Beading  this  particular  descrip- 
tion of  the  route  and  terminus  of  this  exten- 
sion with  the  map  before  us»  it  is  found  im- 
possible, without  doing  violence  to  the  lan- 
guage of  the  resolution,  to  reach  the  point  on 
the  Virginia  line  elsewhere  than  at  or  near 
this  common  comer  of  the  three  counties. 
Following  the  course  of  the  New  river  up- 
ward from  the  mouth  of  the  Bluestone  river, 
one  strikes  that  comer,  and  it  is  impossible 
to  strike  the  state  line  elsewhere  without  go- 
ing through  Monroe  county,  instead  of  to 
Monroe  county,  or  through  Mercer  county  a 
second  time,  instead  of  one  time,  as  pre- 
scribed by  the  resolution.  Here,  however,  it 
is  suggested  that  the  words  "and  its  tribu- 
taries," in  referring  to  the  New  river,  make 
the  point  uncertain.  But  the  tributaries  can- 
not be  followed  to  any  other  point  on  the 
Virginia  line  without  going  either  into  Mon- 
roe county  or  into  Mercer  county,  and  to  do 
either  of  these  things  would  be  inconsistent 
with  the  clear  language  of  the  resolution  re- 
specting the  objective  point  of  the  road.  It 
may  be  possible  that  in  following  the  genersil 
course  of  the  New  river  it  will  be  practicable 
and  advantageous  to  depart  from  it  at  some 
point,  and  follow  a  tributary  for  some  dis- 
tance, and  then  go  back  to  the  river.  For 
this  reason  it  does  hot  appear  that  the  words 
"and  its  tributaries"  will  be  without  meaning 
or  force  under  this  interpretation  of  the 
meaning  of  the  resolution,  and  the  rule  of 
construction  requiring  the  giving  of  effect  to 
every  word,  when  possible,  is  not  violated. 

This  constmction  is  in  harmony  with  that 
other  rale,  applicable  alike  to  statutes,  con- 
tracts, deeds,  and  other  instmments,  which 
makes  words  and  clauses  general  in  their  na- 
ture yield  to  those  which  are  more  particu- 
lar, when  both  the  general  and  the  particular 
clauses  refer  to  the  same  matter.  Suth.  Stat. 
Cons.  $§  158,  159,  216.  The  first  clause  is 
general,  but  its  generality  is  restrained  and 
limited  by  what  follows.  Both  it  and  that 
which  follows  it  relate  to  the  same  thing, 
the  terminus  of  the  road.  As  independent 
clauses,  they  would  be  inconsistent  As 
clauses  standing  together,  they  must  be  read 
and  considered  together,  and  the  instrument 
interpreted  as  a  whole.  In  doing  this,  the 
rule  of  construction  is  to  be  applied,  and  its 
application  makes  the  terminus  sufficiently 
certain  to  comply  substantially,  at  least,  with 
the  requirements  of  the  statute,  and  nothing 
more  is  necessary.    As  a  rale,  the  courts 
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give  to  ttatntet  anthoriziiig  the  formation 
of  railroad  Companies  a  liberal  construction 
in  respect  to  the  requirements  thereof  con- 
cerning the  designation  of  the  termini  of  the 
road  for  the  construction  of  which  the  com- 
pany is  formed.  Redf.  on  Railways,  vol.  1» 
pp.  412,  413.  One  of  the  earliest  cases  bear- 
ing on  this  question  is  Railroad  Co.  v.  Sul- 
livant,  5  Ohio  St  276.  The  certificate  of  the 
organization  of  the  corporation  in  that  case 
was  held  insufficient,  but  it  lacked  certainty 
in  almost  every  particular.  The  statute  re- 
quired a  statement,  not  only  of  the  termini 
of  the  road,  but  also  of  the  names  of  the 
counties  through  which  it  should  pass.  One 
terminus  was  described  as  "a  point  on  the 
Ohio  and  Pennsylvania  state  line  in  the 
county  of  Trumbull*';  and  the  other  as  "a 
point  on  the  Ohio  river  in  same  state,  in  the 
county  of  Brown  or  Adams."  The  route  was 
described  as  running  through  "Trumbull, 
Mahoning,  Portage,  Stark,  via  the  town  of 
Massilon,  Wayne,  it  may  be  Holmes,  Knox, 
Licking,  Franklin,  via  the  city  of  Columbus, 
or  near  thereto,  Picjcaway,  or  it  may  be  Fay- 
ette and  Madison,  or  one  of  them,  Ross^  or 
Highland,  and  it  may  be  through  each  of 
them.  Pike,  it  may  be  Brown  or  Adams." 
Here  was  uncertainty  both  as  to  the  coun- 
ties through  which  the  road  would  pass  and 
as  to  the  termini.  In  Callender  v.  Railroad 
Co.,  11  Ohio  St  516,  a  very  liberal  construc- 
tion was  given  to  the  statute,  and  the  cer- 
tificate was  held  good.  It  read  in  part  as 
follows:  'To  commence  at  some  point  to  be 
hereinafter  designated  in  the  township  of 
Hudson,  in  the  county  of  Summit  passing 
through  the  county  of  Portage  or  Cuyahoga." 
This  was  not  a  condemnation  proceeding,  and 
the  coifipany  denied  it  had  any  corporate  ex- 
istence, and  upon  two  well-settled  prindples 
a  decision  of  the  question  of  the  sufficiency 
of  the  description  might  have  been  avoided. 
In  all  ordinary  actions  ex  contractu  or  ex 
delicto  it  is  enough  to  show  corporate  exist- 
ence de  facto,  and  a  corporation  is  generally 
precluded  by  estoppel  from  denying  its  own 
existence.  But  the  court  did  pass  upon  the 
sufficiency  of  the  articles  of  incorporation* 
and  asserted  most  unequivocally  and  emphat- 
ically the  rule  of  liberal  construction  in  favor 
of  the  company,  saying,  among  other  things: 
^'But,  the  object  being  of  public  interest  and 
the  construction  of  such  roads  by  private 
enterprise  equally  subservient  of  the  conven- 
ience of  the  public  as  if  constructed  by  the 
state  at  public  expense,  such  enterprises  dn- 
dertaken  by  private  associations  have  always 
been  favored  by  the  state,  and  the  object  of 
the  Legislature  has  been,  as  evinced  by  past 
legislation,  to  invest  such  companies  with  all 
that  right  of  eminent  domain  which  the  state 
herself  might  reasonably  exercise  in  the  loca- 
tiout  construction,  and  maintenance  of  such 
public  improvement  The  termini  and  line 
of  this  road  would,  without  doubt  have  been 
regarded  sufficiently  certain  if  expressed  in 
the  same  language  used  in  this  certificate  in 
a  special  act  or  charter  under  our  former 


Constitution;  and  I  am  unable  to  perceive^ 
either  in  reascm  or  law,  any  ground  for  an 
exception  to  its  validity  for  want  of  certain- 
ty, under  this  general  act  which  could  not 
have  been  urged  against  the  incorporation 
of  the  company  if  so  claimed  under  a  special 
act  or  charter." 

Eakright  v.  Railroad  Co.,  13  Ind.  404,  was 
a  suit  to  recover  upon  a  subscription  to  the 
original  stock  of  the  railroad  company,  and 
the  court  properly  or  improperly,  proceeded 
upon  the  theory  that  in  order  to  recover,  it 
was  necessary  that  <the  company  prove  its 
existence  de  Jure.  The  organization  was  ef- 
fected under  a  spedal  act  of  the  L^ialature, 
requiring  a  designation  of  'the  name  of  the 
place  from  which  and  the  place  to  which  the^ 
proposed  road  is  to  be  constructed."  It  re-' 
quired  Uiis  designation  to  be  made  in  articles 
of  association  to  be  subscribed  by  the  stock- 
holders, and  the  description,  as  given  in  that 
instrument  described  the  termini  as  follows: 
**The  railroad  shall  commence  at  the  west 
or  such  point  on  the  west  line  of  De  Kalb 
county,  with  a  view  of  connecting  with  the 
present  Auburn  and  Bel  Biver  Valley  Bail- 
road,  at  such  point  as  may  be  agreed  on  by 
the  companies  so  connecting;  thence  running 
down  Eel  river  valley  to  Logansport"  In 
passing  iq;>on  the  sufficiency  of  its  designa- 
tion, the  court  said:  "The  statute  simply  re- 
quires the  name  of  such  place  to  be  set  forth. 
This  must  be  done  with  a  reasonable  degree 
of  certainty.  In  our  opinion,  the  articles  on 
their  face  show  that  this  requirement  of  the 
statute  has  been  properly  complied  with." 
The  court  could  not  have  deemed  it  a  strict 
compliance,  as  the  beginning  point  was  not 
stated,  but  was  left  to  be  fixed  by  agreement 
Hence  they  must  have  considered  a  substan- 
tial compliance  sufficient  and,  in  doing  so, 
the  construction  was  certainly  a  very  liberal 
one  in  favor  of  the  company. 

In  State  v.  Bailey,  19  Ind.  452,  and  Heaston 
T.  Railroad  Co.,  16  Ind.  275,  79  Am.  Dec.  430, 
the  court  expressed  doubt  as  to  whether  the 
following  description  of  termini  in  articles 
of  association  was  sufficient:  '*Said  road  shall 
commence  at  Fort  Wayne,  in  the  county  of 
Allen,  and  shall  be  constructed  to  the  eastern 
line  of  the  county  of  Wayne,  pointing  in  the 
direction  of  Cincinnati."  But  the  court  said: 
"If  it  had  been  that  that  terminus  was  to  be 
the  east  line  of  Wayne  county  at  the  point 
where  it  would  meet  a  road  in  Ohio,  extend- 
ing from  Cincinnati,  with  which  it  was  to 
form  a  continuous  line  between  Fort  Wayne 
and  Cincinnati,  we  think  it  would  clearly 
have  been  sufficient  Inferentially,  perhaps, 
it  is  thus  stated  now."  That  would  have 
been  a  very  indefinite  and  uncertain  desig- 
nation, as  compared  with  that  found  in  the 
resolution  of  extension  now  under  consid- 
eration. The  Ohio  statute  requires  the  des- 
ignation of  the  names  of  the  places  of  the 
termini  of  railroads,  and  not  the  names  of 
the  places  "at  or  near"  which  the  termini 
will  be,  as  ours  does;  but  it  was  held  in 
Warner  v.  Callender,  20  Ohio  St  190,  that 
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It  was  Buffldent  to  say  'In  or  near  the  town 
of  Lima."  Again,  in  Railroad  Ck>.  r.  Hatch, 
20  N.  Y.  157»  a  statute  requiring  the  articles 
of  association  to  state  the  length  of  the  pro- 
posed road  "as  near  as  may  be"  was  held 
to  haye  been  sufficiently  complied  with  by 
the  statement  that  the  road  was  to  be  ''about 
seyenty-flve  miles  long."  The  statute  fur- 
ther required  an  affidavit  showing  that  $1,- 
OOO  per  mile  bad  been  in  good  faith  sub- 
scribed, and  10  per  cent,  on  the  subscription 
paid,  and  it  was  held  that  the  statement  in 
the  affidavit  that  $84,100  had  been  subscribed 
was  a  sufficient  compliance  with  this  require- 
ment. The  court  decided  that  the  omission, 
from  the  affidavit  required,  of  the  words  "in 
good  faith,"  in  stating  that  10  per  cent  had 
been  paid  in  cash  on  the  subscription,  was 
immaterial. 

These  authorities  abundantly  establish  the 
rule  of  liberality  in  the  construction  of  stat- 
utes authorizing  the  formation  of  railroad 
companies.  The  courts  everywhere  Justly 
hold  that  the  organization  of  these  corpora- 
tiona  is  favored  and  encouraged  by  the  Leg- 
islature as  necessary  agencies  of  internal 
improvement,  promotive  of  the  convenience 
of  the  public,  and  necessary  to  the  develop- 
ment of  the  material  wealth  of  the  state,  as 
well  as  the  furtherance  of  its  commercial  in- 
terest and  general  welfare.  In  no  state  or 
countiy  is  there  greater  necessity  or  reason 
for  railroad  building  and  extension  than  in 
the  state  of  West  Virginia,  and  its  legisla- 
tion has  been  at  all  times  such  as  to  encour- 
age their  construction  and  operation.  Un- 
der nothing  but  the  strictest  rule  of  interpre- 
tation could  it  be  held  that  this  resolution 
falls  short  of  fl  compliance  with  the  statute. 
A  careful  examination  of  the  authorities  fails 
-  to  reveal  any  such  rule  as  obtaining  any- 
where. 

Whether,  in  a  condemnation  proceeding, 
a  railroad  company  must  prove  its  existence 
de  Jure,  when  the  plea  of  nul  tiel  corpora- 
tion is  interposed,  has  been  extensively  and 
ably  discussed  in  the  briefs  filed,  as  well  as 
in  the  oral  argument;  but  the  decision  of 
that  question  is  wholly  unnecessary,  as  the 
certificate  and  resolution  under  which  the 
proceeding  has  been  instituted  are  clearly 
valid. 

From  this  conclusion  it  results  that  the 
court  below  erred  in  refusing  to  admit  the 
evidence  offered  by  the  applicant,  and  also 
in  its  finding  and  Judgment  Therefore  the 
Judgment  vdll  be  reversed,  and  the  cause  re* 
manded  for  further  proceedings,  in  accord- 
ance with  the  principles  here  decided,  and, 
further,  according  to  law. 

(54  W.  Va.  878) 

BSGER  V.  GALL. 

CSnpreme  Court  of  Appeals  of  West  Virginia. 

Dec.  12,  1003.) 

DEGRBB-RBYBRSAL— NBCBSSART    PARTIBS. 

1.  If,  in  any  way,  It  be  shown  by  the  record 

that  the  final  decree  was  rendered  in  the  ab- 


sence of  necessary  parties,  snch  decree  will  be 
reversed,   and   the  cause  remanded,   in  order 
that  proper  parties  may  be  made. 
(Syllabus  by  the  Court.) 

Appeal  from  Ch'cuit  Court,  Barbour  Coun- 
ty; John  Homer  Holt,  Judge. 

Bill  by  John  T.  Reger  against  David  W. 
Gall.  Decree  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Fred  O.  Blue,  for  appellant  J.  Hop 
Woods,  for  appellee. 

MILLER,  J.  It  appears  from  the  record 
in  this  cause  that  on  the  1st  day  of  March, 

1898,  the  appellant,  D.  W.  Gall,  sold  to  appel- 
lee, John  T.  Reger,  the  Plaindealer,  a  news- 
paper plant  ilk  the  town  of  Philippi,  Barbour 
county,  W.  Va.,  for  $1,000.  Reger  executed 
to  Gall  his  seven  several  promissory  notes  for 
said  sum—one  for  |50^  payable  October  80, 
1898;  five  for  $160  each,  payable  October  80, 
1809,  1900, 1901,  1902,  and  1908.  respectively; 
and  one  for  $200,  payable  October  30,  1904— 
all  bearing  date  on  the  day  and  year  first 
aforesaid,  and  each  bearing  Interest  from  its 
date.  To  secure  to  said  Gall  and  his  assigns 
the  payment  of  the  aforesaid  notes,  also  an- 
other note  of  said  Reger  to  Gall  for  $248.83. 
bearing  date  on  the  9th  day  of  November, 
1896,  and  whatever  sum  might  be  due  said 
Gall  from  Reger  on  a  settlement  of  thehr  part- 
nership accounts,  said  Reger,  by  deed  of 
trust  of  the  even  date  of  said  first-mentioned 
notes,  conveyed  to  F.  O.  Blue,  as  trustee, 
the  entire  Plaindealer  plant,  and  all  the 
stock  and  fixtures  of  the  office,  in  which  deed 
it  was  provided  that,  should  the  said  John 
T.  Reger  pay  off  and  cancel  the  several  evi- 
dences of  debt  to  said  Gall  or  his  assigns,  the 
deed  was  to  be  void,  but  in  the  event  of  his 
failure  so  to  do,  it  should  be  the  duty  of  said 
trustee  to  sell  said  property  at  public  auc- 
tion, when  requested  by  said  Gall.  It  further 
appears  that  appellant  and  appellee  had  been 
partners  in  the  Plaindealer  plant;  that  the 
said  $248.83  note  represented  a  settlement  of 
their  accounts  up  to  the  9th  day  of  November, 
1896,  the  date  of  said  note;  but  that  the  oth- 
er partnership  accounts  and  transactions  per- 
taining to  said  newspaper  business  from  the 
date  last  mentioned  to  the  date  of  the  deed  of 
trust  had  not  been  settled*  and  have  not  been 
settled  since  that  time.    Some  time  in  June, 

1899,  said  Blue,,  trustee,  as  aforesaid,  being 
required  by  appellant  so  to  do,  advertised  for 
sale,  under  the  trust  deed,  the  Plahidealer 
plant  and  property  conveyed  to  him  as  afore- 
said. Thereupon  the  said  Reger,  on  the  7th 
day  of  July,  1899,  presented  to  the  Judge  of 
the  circuit  court  of  Barbour  county  his  bill, 
verified  by  affidavit,  against  said  Gall  and 
Blue,  trustee,  praying  an  injunction  to  enjoin 
and  restrain  the  trustee  from  advertising  a 
sale  under  said  trust,  and  from  the  execution 
thereof,  until  the  matters  alleged  in  the  bill 
could  be  inquired  into. 

The  bill  sets  out  the  sale  of  the  newspaper 
plant;  the  execution  of  the  notes  by  plaintiff 
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to  Gall  therefor;  also  the  aaid  note  for  $248.- 
88,  and  the  agreement  to  pay  to  Gall  what- 
ever might  be  due  from  plaintiff  to  him  upon 
a  settlement  of  partnership  matters  thereto- 
fore existing  between  them.  It  then,  in  sub- 
stance, alleges  that  a  part  of  the  time  from 
the  20th  day  of  June,  1893,  until  the  1st  day 
of  March,  1898,  plaintiff  was  a  partner  of 
Gall  in  the  said  newspaper;  that  very  little, 
if  anything,  is  due  to  Gall,  according  to  his 
own  pretensions,  upon  a  settlement  of  their 
partnership  accounts  mentioned  in  the  trust 
deed;  that  at  the  time  of  said  purchase  Gall 
agreed  with  plaintiff  not  to  collect,  or  endeav- 
or to  collect,  said  $248.83  from  plaintiff  until 
he  had  paid  said  annual  Installments;  that 
without  such  agreement  plaintiff  would  not 
have  purchased  said  newspaper,  or  have  ex- 
ecuted said  trust  thereon,  for  the  reason  that 
he  wanted  sufficient  time  within  which  to  pay 
for  the  same,  to  all  of  which  said  Gall  agreed; 
that  the  first  one,  and  only  one,  of  said  defer- 
red annual  installments  which  has  become 
due,  plaintiff  has  paid  with  the  exception  of  a 
very  few  dollars,  which  he  has  arranged  for 
in  a  satisfactory  manner  with  the  person  to 
whom  said  Gall  has  assigned  the  same;  that 
nothing  further  is  now  due  and  payable  there- 
on until  the  1st  day  of  October,  1899;  that, 
as  plaintiff  is  informed,  said  Gall  has  assign- 
ed, or  pretended  to  assign,  either  in  payment 
of  his  own  debts  or  as  collateral  security  for 
the  same,  the  residue  of  said  notes,  so  that 
nothing  is  due  him  thereon,  but  as  to  whom 
said  Gall  has  assigned  said  notes  plaintiff  is 
not  fully  advised.  It  further  alleges  that  Gall 
is  not  living  in  this  state,  and  Is  insolvent; 
that  defendant  has  demanded  of  plaintiff 
said  $248.83,  which  plaintiff  has  refused  to 
pay,  not  only  because  of  said  agreement,  but 
because  he  does  not  owe  the  same;  or,  If  ow- 
ing the  same,  he  has  lawful  set-offs  against 
it  to  the  full  amount  thereof,  of  all  of  which 
said  Gall  is  fully  advised. 

Plaintiff  then  avers  that  Gall  is  indebted 
to  him  the  amount  of  a  negotiable  note  for 
$118.29,  dated  April  9,  1891,  executed  by  GaU 
to  him,  and  by  him  indorsed  for  Gairs  accom- 
modation, and  by  Gall  indorsed  to  J.  N.  B. 
Crim,  payable  at  Tygarts  Valley  Bank,  where- 
of protest  was  waived,  and,  in  default  of 
payment  thereof  by  Gall,  paid  by  plaintiff 
to  Crim,  who  assigned  the  same  without  re- 
course to  plaintiff;  and,  further,  that  on  the 
18th  day  of  February,  1895,  skid  Crim  recov- 
ered a  Judgment  in  the  name  of  James  Nut- 
ter against  said  Gall,  and  previously  against 
G.  B.  Harvey  for  $633.94,  with  interest  and 
costs  in  the  circuit  court  of  said  county, 
which,  plahitiff  says,  said  Gall  is  liable  for, 
and  which  remains  unpaid,  of  which  $200, 
part  thereof,  has  been  assigned  by  said  Crim 
for  a  valuable  consideration  to  plaintiff, 
which  last-mentioned  sum  also  remains  un- 
paid; that  the  said  $200  and  the  said  note 
constitute  proper  legal  set-offs  against  said 
$24a88  due  from  plaintiff  to  Gall,  which 
plaintiff  offers  to  set  off  against  the  same. 


Copies  of  the  said  Judgment  and  assignment 
of  part  thereof  are  made  parts  of  the  bill. 
The  prayer  is  that  the  plaintiff  may  have  a 
decree  setting  off  his  said  demands  against 
said  $248.83;  for  a  settlement  of  the  partner^ 
ship  accounts  between  plaintiff  and  said  Gall; 
that,  if  anything  be  found  d^e  plaintiff,  it 
may  be  decreed  to  him;  and  that  the  trustee 
be  enjoined  from  advertising  or  selling  the 
property  under  the  trust  deed  until  said  mat- 
ters be  inquired  into. 

The  record  shows  that  on  the  10th  day  of 
November,  1899,  the  defendant,  D.  W.  Gall, 
tendered  in  court  his  answer  to  the  plaintiff's 
bOl,  to  which  answer  the  plaintiff  replied  gen- 
erally. The  answer  referred  to  is,  in  fact,  a 
demurrer  and  answer  together.  Bespondent 
demurs  to  the  plaintiff's  bill,  because  said 
James  Nutter  and  G.  B.  Harvey  are  not  made 
parties  thereto.  The  answer  states  the  terms 
of  the  said  sale,  the  execution  by  Beger  of  the 
notes  and  deed  of  trust,  and  then  alleges  that 
on  the  9th  day  of  November,  1896,  respondent 
induced  plaintiff  to  make  at  least  a  partial 
settlement  with  him,  upon  which  partial  set- 
tlement there  was  found  due  from  plaintiff  to 
respondent  the  sum  of  $248.83  for  which  said 
note  of  that  amount  was  given  by  Reger;  and 
that  there  Is  due  from  plaintiff  upon  a  proper 
settlement  at  least  $300  more.  Bespondent 
denies  any  agreement  with  plaintiff  for  an  ex- 
tension of  the  time  of  payment  of  said  $248.- 
88  note.  Besi>ondent  says  that  on  the  16th 
day  of  January,  1899,  for  value,  he  assigned 
$100  of  the  last  above  mentioned  note  to  R. 
B.  Miles,  of  Washington,  D.  C,  and  that  on 
the  12th  day  of  June,  1899,  he  assigned  $85 
thereof  to  S.  M.  Yeatman,  of  the  said  city,  of 
which  assignments  the  plaintiff  had  notice 
before  the  institution  of  his  suit,  and  before 
the  assignments  by  Grim  to  plaintiff  of  said 
alleged  set-offs;  that  said  alleged  set-offs  were 
obtained  by  the  plaintiff  after  respondent  had 
directed  the  trustee  to  sell  the  property  un- 
der the  trust,  and  after  the  trustee  had  no- 
tified plaintiff  that  he  was  required  to  enforce 
the  deed  of  trust.  Bespondent  further  says 
that  plaintiff  owes  him  $280  In  rents;  that 
the  said  Judgment  of  Nutter  against  Harvey 
and  himself  was,  In  fact,  paid  to  Crim  before 
said  assignment  of  part  thereof  to  plaintiff; 
that  the  said  $118.29  Is  more  than  offset  by 
said  rents  due  from  plaintiff  to  respondent; 
and  that  the  books  showing  the  accounts  be- 
tween plaintiff  and  respondent  are  all  in  the 
possession  of  plaintiff,  and  that  he  declines 
to  surrender  them  to  respondent  or  to  make 
any  settlement  of  the  matter  between  them. 
Bespondent  prays,  among  other  things,  for  a 
settlement  of  the  said  partnership  accounts. 

The  affidavit  of  said  Crim  is  filed.  Affiant 
says  that  on  the  29th  day  of  June,  1899,  he 
assigned  and  transferred  to  John  T.  Begor, 
by  a  paper  writing  of  thkt  date,  a  copy  of 
which  Is  filed  with  plaintiff's  bill,  $200  out  of 
a  certain  Judgment  of  $633.94,  with  interest 
thereon  from  the  12th  day  of  February,  1895, 
and  $32.10  costs,  recovered  in  the  circuit  court 
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of  Barbour  oonnty  by  one  James  Natter 
against  said  D.  W.  Gall  and  G.  B.  Harvej; 
that  said  assignment  was  for  full  value;  that 
no  part  of  said  Judgment  had,  at  the  time  of 
said  assignment  or  has  since,  been  i>ald  to 
him  by  either  Gall  v.  Hanrey;  that  said  as- 
signment was  made  to  Beger  to  enable  him 
to  set  the  same  off,  together  with  a  claim  of 
$118.29,  against  said  $248.83,  and  that  said 
judgment,  although  in  the  name  of  James 
Nutter,  belongs  to  affiant 

Depositions  were  taken  and  filed  in  the 
cause  on  behalf  of  plalntUf  and  defendant 
The  plaintiff  testifies  that  defendant  Is  in- 
BolTent;  that  when  his  bill  was  filed  he  owed 
Gall  the  $248.83,  and  interest  thereon,  and 
that  Gall  owed  him  said  $118.29,  and  $200 
assigned  to  him  by  Grim,  with  their  interest; 
that  be  believed  upon  a  settlement  of  their 
partnership  account  Gall  would  owe  him 
thereon;  and  that  It  was  expressly  understood 
between  Gall  and  himself  at  the  time  the 
$240.83  note  was  given  It  was  not  to  be  paid, 
and  that  deponent  was  not  to  be  called  on 
to  pay  it  until  after  the'  office  (or  newspaper) 
notes  proper  were  all  paid.  It  will  be  ob-. 
served  that  the  former  note  bears  date  No- 
vember 9,  1896,  and  the  latter  notes  March 
1,  1898.  Plaintiff  admitted  that  the  notice 
of  sale  by  the  trustee  had  been  inserted  in 
his  newspaper  before  the  date  of  the  assign- 
ment to  him  of  said  $200»  part  of  said  Judg- 
ment It  Is  further  proved  that  I.  B.  Rob- 
inson is  the  owner,  by  assignment  of  said 
five  notes  for  $150  each  and  said  $60  note^ 
upon  which  notes  $200  has  been  paid  to 
him.  J.  N.  B.  Grim  states  that  the  Nut- 
ter judgment  belonged  to  him,  and  that  be 
assigned  $200,  part  thereof,  to  Roger.  Appel- 
lant testifies  that  Roger  owes  him  at  least 
$350  on  their  unsettled  partnership  account; 
that  B^er  had  notice,  before  bringing  his 
suit  of  the  said  assignments  by  appellant  to 
Miles  and  Teatman  of  parts  of  said  $248.83; 
that  when  he  required  the  trustee  to  ad- 
vertise the  trust  property  for  sale  under  the 
deed  of  trust  he  was  acting  for  himself  and 
for  Miles  and  Yeatman  under  an  agreement 
with  them  to  see  that  the  said  note  should 
be  paid;  and  that  the  books  and  papers  re- 
lating to  the  said  partnership  accounts  are 
in  the  possession  of  Beger,  who  refuses  to 
turn  them  over  to  appellant  R.  B.  Miles 
testifies  that  Gall  assigned  to  him  for  a  val- 
uable consideration  $100  of  the  $248.83  note 
prior  to  June  29,  1899.  Yeatman  also  testt- 
fles  to  the  assignment  of  $85  of  said  note  to 
him  on  the  12th  day  of  June,  1899,  for  value. 
Both  of  said  sums  of  $185  are  shown  to  be 
unpaid,  and  that  Gall  had  agreed  at  the 
time  of  the  assignments  to  see  to  the  collec- 
tion of  the  same  for  the  assignees  thereof. 
The  said  Judgment  of  which  the  $200  assign- 
ment purports  to  be  a  part  is  in  the  name  of 
James  Nutter.  It  was  rendered  previously 
against  G.  B.  Harvey,  and  on  the  18th  day 
of  February,  1895,  against  said  D.  W.  Gall. 
There  is  nothing  in  the  record  showing  or 


attempting  to  show  that  as  between  them- 
selves. Gall  and  ECarvey  are  not  equally  lia- 
ble for  the  amount  of  said  Judgment.  Grim 
is  not  a  party  to  the  record  of  said  Judg- 
ment No  assignment  thereof  by  Nutter  to 
Grim  Is- filed  or  proved. 

Upon  the  record  thus  made  up  the  cause 
came  on  to  be  heard  by  the  court  and  there- 
upon the  defendant  moved  the  court  to  dis- 
solve said  injunction,  which  the  court  re- 
fused to  do,  but  adjudged,  ordered,  and  de- 
creed that  said  injunction  should  be  perpet- 
uated, and  that  the  plaintiff  should  recover 
fkom  the  defendant  his  costs.  From  this  de- 
cree, appellant  was  allowed  an  appeal. 
.  It  is  difficult  to  understand  how  the  cir- 
cuit court  arrived  at  the  conclusion  that  the 
injunction  should  be  perpetuated,  at  least 
without  some  reservation  or  saving  as  to  the 
matters  set  up  in  the  pleadings  other  than 
said  $248.83  note.  That  note  is  shown  to  be 
a  valid  contract  and  unpaid  at  the  time  of 
the  commencement  of  plaintiff's  suit  While 
it  does  not  expressly  appear  that  it  was  then 
due  according  to  Its  terms,  that  fact  is  no- 
where dliq;>uted  or  denle^l.  No  valid  or  bind- 
ing agreement  between  the  parties  thereto 
for  an  extension  of  the  time  of  its  payment 
has  been  proved.  Large  parts  of  the  debt 
therein  q;>ecified  were  assigned  to  third  par- 
ties for  value,  of  which  the  plaintiff  bad  no- 
tice before  he  commenced  bis  suit  The  as- 
signees are  not  made  parties.  If  the  court 
applied  the  said  $200,  part,  of  said  Nutter 
Judgment,  assigned  to  the  plaintiff  as  afore* 
said,  to  said  $248.83  as  a  set-off,  such  ap- 
plication (if  proper  under  any  circumstan- 
ces) is  without  proof  that  Gall  was  or  is  the 
principal  debtor  in  the  said  Nutter  Judgment 
One  of  the  objects  ot  an  adjudication  is  to 
end  litigation  between  the  parties  as  to  the 
matter  in  controversy.  The  allowance  of 
this  $200  as  a  set-off,  in  the  absence  of  Nut- 
ter and  Harvey  as  parties,  would  afford 
cause  for  other  controversies.  There  would 
be  nothing  to  prevent  the  Issuance  of  an 
execution  against  Gall  and  Harvey  for  the 
full  amount  of  said  Judgment  notwithstand- 
ing said  assignment  and  application  of  part 
thereof  as  aforesaid.  An  execution,  being 
founded  on  a  legal  Judgment .  must  follow 
the  Judgment  and  be  warranted  by  it  and 
this  depends  on  its  nature  and  form,  and 
must  conform  to  it  in  every  respect  as  to 
the  amount  of  the  Judgment  and  character 
of  the  parties,  or  It  is  void.  Herman  on  Ik. 
f  55. 

Roger  says  in  the  deed  of  trust  signed, 
sealed,  acknowledged,  and  delivered  by  him, 
that  it  is  to  secure  '"whatsoever  may  be  due 
the  said  D.  W.  Gall  from  the  said  John  T. 
Roger  on  a  settlement  of  their  partnership 
account"  as  well  as  the  notes  specified  there- 
in. In  addition  to  this  admission,  we  have 
the  evidence  of  Gall  that  there  Is  at  least 
$300  due  him  on  a  settlement  of  the  partner- 
ship accounts,  disputed  only  by  the  state- 
ment of  Roger  that  he  does  not  owe  Gall 
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anything.  An j  amount  found  due  to  Gall  on 
such  settlement  Is  a  lien  on  the  newspaper 
property  conveyed  by  the  trust.  Such  set- 
tlement should  be  made  before  any  sale  of 
the  property  can  take  place  with  safety  to 
the  persons  already  Interested  as  llenholders» 
or  to  a  purchaser  thereof.  Besides,  it  ap- 
pears that  L  E.  Robinson  is  the  owner  and 
holder,  and  was  such  before  the  institution 
of  the  suit,  of  the  largest  part  of  the  said 
trust  debt.  It  is  important  and  necessary 
that  all-  parties  who  hold  any  of  the  said  In- 
debtedness of  Roger  to  Gall  secured  by  said 
deed  of  trust  should  be  before  the  court,  that 
their  rights  and  equities  may  be  ascertained, 
before  a  sale  of  the  property  shall  be  made. 
*'When  a  court  of  equity  takes  Jurisdiction 
of  a  cause  for  one  purpose,  it  will  go  on  and 
dispose  of  the  questions  involved  to  avoid 
a  multiplicity  of  suits.'*  Ghrlslip  et  al.  y. 
Teter  et  al.,  43  W.  Va.  365.  27  S.  B.  292.  It 
clearly  appears  that  persons  interested  in  the 
subject-matter  of  the  suit  have  not  been 
made  parties,  and  were  not  before  the  court, 
although  that  fact  was  brought  to  the  at- 
tention of  the  court  by  the  pleadings  and 
proof.  The  court  should  have  caused  all 
proper  parties  to  be  made  to  the  bill.  Oode 
1899,  c.  125,  f  58.  It  is  immaterial  in  what 
manner  it  is  brought  to  the  attention  of  this 
court  that  the  decree  complained  of  was 
rendered.  In  the  absence  of  proper  parties, 
the  decree  will  be  reversed,  and  the  cause 
remanded,  in  order  that  proper  parties  may 
be  made.  Gallatin  L.  C.  &  O,  Go.  v.  Davis 
et  al.,  44  W.  Va.  109,  28  S.  B.  747. 

For  the  reasons  stated,  there  is  error  In  the 
decree  of  May  26^  1900.  It  must  therefore 
be  reversed,  and  held  for  naught,  the  said 
demurrer  to  the  bill  sustained,  and  the  cause 
remanded  to  the  circuit  court  of  Barbour 
county,  with  leave  to  the  plaintiff  to  make 
jmy  necessary  additional  parties  thereto,  and 
to  have  such  other  proceedings  therein  as  the 
principles  of  equity  may  warrant 


(W  W.  Va.  681) 

SGHABFFER'S  ADM'B  v.   SGHAEFFEB'S 

ADM'B. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  16.  1903.) 

WILL-CONSTRUCTION— SURVIVORSHIP— NA- 
TURE OF  ESTATE. 

1.  Does  survivorship  in  a  will  relate  to  the 
death  of  a  testator,  or  to  the  death  of  the  ten- 
ant for  life,  or  other  point  of  time? 

2.  A  will  gives  testator's  widow  a  life  es- 
tate, with  power  to  sell  some  realty  and  con- 
sume its  proceeds,  and  then  says,  "At  the  death 
of  my  wife  what  real  estate  and  personal  prop- 
erty may  be  left  shall  be  sold,  and  divided 
equally  among  my  children,  or  their  children, 
or  their  representatives.'* 

Testator's  children  took  no  absolute  or  vest- 
ed estate  during  the  life  tenancy,  and  such  es- 
tate could  vest  only  in  those  living  at  its  close, 
and  a  deed  of  trust  for  debt  given  by  a  child 
dying  before  the  life  tenant  has  no  effect  upon 
testator's  property  against  children  of  such 
child. 

(Syllabus  by  the  Court) 


Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  E.  Boyd  Faulkner,  Judge. 

Bill  by  William  Schaeffer's  administrator 
against  Emanuel  Schaeffer's  administrator. 
Decree  for  plaintiff,  and  defendant  appeals. 
Beversed. 

D.  B.  Lucas  and  J.  M.  Mason,  Jr.,  for  ap- 
pellant D.  C.  Westenhaver,  Joseph  Trap- 
nell,  and  Forrest  W.  Brown,  for  appellee. 

BBANNON,  J.  William  Schaeffer  made  a 
will  by  which  he  gave  to  his  wife  for  life 
all  his  real  and  personal  property,  with  pow- 
er to  sell  some  and  use  its  proceeds,  and 
then  provided  that  "at  the  death  of  my  wife 
what  real  and  personal  property  may  be 
left  shall  be  sold  and  divided  equally  among 
my  children,  or  their  children,  or  their  rep- 
resentatives." The  testator  died  leaving  his 
widow.  Two  of  his  sons,  John  W.  and 
Emanuel,  gave  deeds  of  trust  to  secure  debts 
on  their  interest  in  their  father's  estate, 
and  then  died  during  the  lifetime  of  said 
widow.  One  of  the  said  sons  left  a  daugh- 
ter, Deborah  Merchant,  and  the  other  left 
children,  one  named  Cora  Menit  The  ad- 
ministrator with  the  will  annexed  of  the 
testator,  having  sold  the  land,  filed  a  bill  to 
construe  the  will  and  give  him  directions 
how  to  dispose  of  the  fund,  there  being  con- 
flicting claimants,  the  creditors  of  the  dead 
sons  claiming,  under  said  deeds  of  trust, 
payment  of  their  debts  out  of  the  fund,  on 
the  theory  that  the  sons  who  made  said  trust 
deeds  had  vested  estate  in  the  land,  while 
their  children  denied  that  their  fathers  had 
any  estate  for  the  deeds  of  trust  to  operate 
upon.  A  decree  was  pronounced  holding  that 
the  sons  took  a  vested  estate  at  their  fa- 
ther's death,  and  that  the  deeds  of  trust 
were  effective,  and  directing  their  satisfac- 
tion out  of  the  fund. 

Had  the  two  sons  a  vested  property  in  the 
estate  of  their  father,  so  that  the  deeds  of 
trust  given  by  them  would  be  good  against 
their  children?  Did  the  will  vest  those  sons 
with  an  estate  at  their  father's  death,  or 
had  they  only  a  contingent  remainder  after 
theh:  mother's  life  estate,  to  become  vested 
only  in  case  they  should  survive  her7  Coun- 
sel for  the  trust  creditors  say  that  the  words 
"or  their  children"  are  words  of  survivor- 
ship, and  that  they  show  that  the  testator 
had  in  contemplation  that  some  of  his  chil- 
dren might  die,  and  that  the  question  is  the 
time  of  such  death;  in  other  words,  did  he 
think  of  such  death  occurring  before  liis  own 
death  or  afterwards?  They  say  that  he  con- 
templated it  as  occurring  before  his  own 
death,  and  that  he  used  those  words  to  pre- 
vent a  lapse  of  the  legacies  by  their  death 
in  his  lifetime.  Viewing  it  as  a  question  of 
survivorship,  they  make  the  burden  of  their 
argument  and  seek  to  control  the  case  by  the 
principle  found  in  Martin  v.  Kirby,  U  Grat. 
67,  that  "in  a  devise  or  bequest  over  to  sur- 
vivors at  the  death  of  a  devisee  or  legatee 
for  life^  in  the  absence  of  the  expression  of 
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A  particular  intent  on  the  part  of  the  testa- 
tor, the  suryiyorabip  has  relation  to  the  death 
of  the  testator."  Ck>unsel  say  that  estate  ab- 
solnte  Tested  in  the  sons  at  the  testator's 
death.  It  is  not  demanded  in  this  case  that 
we  say  whether  or  not  that  principle  is  sound; 
for,  if  we  treat  the  case  as  one  of  suryiyor> 
ship,  even  under  that  rule  we  can  say  that 
the  surriTorshlp  does  Qot  relate  to  the  death 
of  the  testator,  but  to  that  of  the  life  tenant, 
because  that  rule  says  its  application  de- 
pends upon  whether  the  will  manifests  an- 
other intent,  as  the  will  in  hand  does. 

However,  speaking'  for  myself,  I  am  at 
present  ready  to  say  that  the  rule  is  not 
sound.  Once  it  was,  but  not  now.  Numer- 
ous Bnglish  decisions  once  upheld  it  Jarman 
on  Wills,  p.  *1538  (6th  Ed.  667),  after  giving 
numerous  cases  stating  that  rule,  says,  '*The 
sequel  will  serve^  to  show  that  no  rule  of 
construction,  however  sanctioned  by  repeated 
adoption,  is  secure  of  permanence  xmless 
founded  in  principle,"  and  states  that  the 
rule  is  not  based  on  reason,  and  that  "the 
reader,  on  a  perusal  of  later  cases,  will  find 
himself  probably  impelled  to  the  conclusion 
that  where  there  is  a  gift  of  personal  es- 
tate to  a  person  for  life  or  any  unlimited 
interest,  and  after  the  determination  of  such 
interest  to  certain  persons  nominatim,  or  to 
a  class  of  persons  as  tenants  in  common,  and 
the  survivors  of  them,  these  words  are  con- 
strued as  intended  to  carry  the  subject  of 
gift  to  the  objects  who  are  living  at  the 
period  of  distribution."  On  star  page  1547, 
Jarman  says,  after  a  review  of  many  cases: 
"In  this  state  of  the  authorities  one  need 
scarcely  hesitate  ^o  affirm  that  the  rule  that 
reads  a  gift  to  survivors  simply  as  applying 
to  objects  living  at  the  death  of  the  testator 
is  confined  to  those  cases  in  which  there  is 
no  other  period  to  which  survivorship  can 
be  referred,  and  that,  where  such  gift  is 
preceded  by  a  life  or  other  prior  interest,  it 
takes  effect  in  favor  of  those  who  survive 
the  period  of  distribution,  and  of  those  only." 
American  cases  recognize  this  change.  Bran- 
son V.  Hill,  81  Md.  181, 1  Am.  Rep.  40;  Wren 
V.  Hsmes'  Adm'r,  2  Mete  (Ky.)  129.  Several 
Virginia  decisions  support  Martin  v.  Kirby. 
Stone  V.  Lewis,  84  Va.  474,  5  S.  E.  282;  Gish 
V.  Moomaw,  89  Va.  345,  15  S.  E.  868;  Chap- 
man V.  Chapman,  90  Va.  409,  18  S.  E.  913; 
Crews'  Adm'r  v.  Hatcher,  91  Va.  378,  21  S. 
£2.  811.  But  the  latest,  Cheatham  v.  Gower, 
M  Va.  383,  26  S.  E.  853,  does  not  In  it  a 
will  gave  "my  nephew,  T.  M.  C,  during 
life,  my  mansion  house  •  •  •  and  at  his 
death  to  his  surviving  children."  Held,  that 
the  remainder  after  the  life  estate  passed  to 
the  children  of  T.  M.  C.  living  at  his  death, 
wbether  living  at  testator's  death  or  not 
Likely,  Jameson  v.  Jameson's  Adm'z,  86  Va. 
51t  0  S.  B.  480,  3  L.  B.  A.  773,  is  against  it 
More  does  the  rule  apply  as  to  personalty, 
to  be  realized  by  a  sale  of  land,  as  in  this 
case,  after  the  testator's  death,  and  then 
divided.    "Here  the  property  to  be  distribut- 


ed is  not  in  a  condition  to  be  divided  as 
directed  by  the  testator  until  the  death  of  a 
life  tenant,  and  hence  only  those  who  sur- 
vive him  can  talse."  1  Underbill  on  WUls,  i 
350. 

But  be  the  case  of  a  plain  case  of  survivor- 
ship as  it  may,  I  think  this  a  case  of  substi- 
tution, not  survivorship.  We  have  not  the 
case  of  a  survivor  of  several  persons  alike  in 
interest,  but  a  case  where  some  persons  are 
substituted  in  default  or  place  of  others. 
Take  the  will.  What  was  the  testator's  in- 
tent? That  at  the  death  of  the  widow  life 
tenant  the  property  should  go  to  the  testa- 
tor's children,  if  then  living,  and,  if  not  then 
to  their  children.  If  he  intended  to  give  un- 
conditionally a^d  at  once  to  his  children  a 
vested  estate,  why  not  simply  give  to  them? 
He  did  not  do  so.  He  used  more  words  than 
those  necessary  to  do  this.  He  says  "my 
children,  or  their  children."  He  meant  some- 
thing by  these  additional  words.  What  did 
he  mean  by  these  added  words  "or  their  chil- 
dren"? He  did  not  mean  "and"  their  chil- 
dren. We  cannot  change  "or"  into  "and," 
for  this  is  only  done  to  execute  plain  in- 
tent; but  in  this  case  that  is  obviously  not 
the  case.  We  must  give  "or"  its  natural, 
usu&l,  grammatical  eifect— a  disjunctive  ef- 
fect The  testator  did  not  mean  to  give  his 
executor  arbitrary  power  to  choose  either  his 
own  children  or  their  children.  He  plainly 
meant  to  give  to  his  own  children,  if  living  at 
date  of  distribution  after  death  of  his  widow, 
and,  if  not,  then  to  their  children.  Do  we 
risk  anything  in  saying  that  such  was  the 
purpose?  Let  us  see  if  authority  will  not  so 
Interpret  that  little  word  "or."  "The  term 
[substitution]  is  generally  applied  to  limita- 
tion intended  to  provide  for  the  death  of  prior 
devisees  or  legatees  before  the  period  of  dis- 
tribution. Thus,  a  direct  gift  to  A.  or  his 
children  goes  to  A.  if  he  survive  the  testa- 
tor, and  to  his  children  if  he  does  not  If 
the  gift  be  preceded  by  a  life  estate,  the  sub- 
stitutional gift  takes  effect  whether  A.  dies 
in  the  lifetime  of  the  testator  or  the  tenant 
for  Ufe."  29  Am.  &  Eng.  Ency.  L.  (1st  Ed.) 
404.  A  will  gave  a  wife  a  life  estate,  and, 
directed  a  sale  after  her  death,  and  gave 
fixed  legacies  to  two  grandchildren,  and  the 
balance  to  go  to  his  six  children  "or  their 
heirs."  It  was  held  that  the  word  "or"  in- 
terposed between  the  first  legatee  and  the 
heirs  was  a  word  of  substitution,  and  that 
the  only  persons  entitled  to  share  were  those 
children  living  at  the  distribution  and  the 
children  of  dead  ones.  The  word  "or"  was 
held  to  be  equivalent  to  "in  case  of  the  death 
of."  It  is  stated  there  that  where  a  legacy 
is  not  payable  at  once  on  the  death  of  the 
testator,  but  an  intermediate  life  estate  is 
given,  and  the  testator  provides  that,  in  case 
of  a  death  of  a  legatee,  it  is  to  be  given  to 
some  one  else,  then  the  words  '*in  case  of  the 
death  of  mean  "in  the  lifetime  of  the  ten- 
ant for  life— that  Is,  before  the  money  be- 
comes payable."     It  was  said  to  create  an 
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alternatlye  devise.  The  court  lald:  'The 
vesting  of  the  estate  in  interest,  as  well  as 
in  possession,  in  the  children  of  the  testa- 
tor, depended  on  their  surviving  the  day  of 
distribution."  As  a  daughter  died  before  the 
end  of  the  life  estate,  her  conveyance  was 
held  to  pass  nothing.  Ebey  v.  Adams,  135 
ni.  80,  25  N.  B.  1013,  10  L.  R.  A.  162.  In 
Kobb  V.  Belt,  12  B.  Mon.  643,  a  devise  was  to 
a  widow  during  widowhood,  and  on  her  mar- 
riage or  death  the  estate  to  be  divided  among 
"my  eight  children  or  thehr  heirs."  It  was 
contended  that  on  the  death  of  the  testator 
the  eight  children  took  a  vested  interest  in 
remahider,  the  possession  only  being  post- 
poned until  the  marriage  or  death  of  the 
widow.  It  was  held  that  a  proper  construc- 
tion of  the  will  required  the  division  to  be 
made  between  the  testator's  children  living 
at  the  marriage  or  death  of  the  widow,  and 
the  heirs  of  those  dead;  that  it  was  an  al- 
ternative or  substitutional  devise;  that  the 
words  **or  their  heirs"  must  be  taken  as  a 
designation  of  persons  to  take,  or  words  of 
purchase,  and  were  equivalent  to  "or  such 
descendants  of  any  that  may  be  dead  or  may 
be  their  heirs,"  referring  to  t)ie  time  of 
division.  It  was  said,  as  I  have  above  said: 
"But  as  the  testator  does  not  say  'among 
my  living  children,'  but  'among  my  eight 
children,'  'or'  Is  proper  to  show,  and  does 
show,  as  to  some  there  is  an  alternative  de- 
vise in  case  of  death  before  the  time  refer- 
red to,  and  in  that  event  the  heirs  of  the  de- 
ceased take  in  place  of  the  deceased."  It 
was  held  that  "no  absolute  and  indefeasible 
interest  vested  in  any  of  the  children  until 
the  death  or  marriage  of  the  widow."  In 
Wren  v.  Hynes'  Adm'r,  2  Mete.  (Ky.)  129, 
was  a  devise  that  when  the  testator's  young- 
est child  should  come  of  age  a  fund  should 
be  "divided  among  all  my  surviving  children 
or  their  heirs,"  and  it  was  held  that  survi- 
vorship referred  to  the  date  of  distribution, 
not  to  testator's  death,  and  the  words  "or 
their  heirs"  were  words  of  purchase,  and  not 
limitation.  "A  daughter  of  the  testator,  who 
survived  him,  havingdied  without  issue  prior 
to  the  period  of  distribution,  her  husband  is 
not  entitled  to  an  interest  In  the  estate." 
This  was  because  she  had  no  vested  estate. 
1  Rediield  on  Wills,  486,  states  the  same 
meaning  for  the  word  "or"  so  used.  Jar- 
man  on  Wills,  p.  •482,  cites  Girdlestone  v. 
Doe,  2  Sim.  225,  as  English  authority  to  show 
that  where  a  legacy  was  given  to  A.  for  life, 
then  to  B.  "or  his  heirs,"  "B.  did  not  take 
the  absolute  interest,  but  that  the  latter 
words  created  a  substitutional  gift  for  his 
next  of  kin  in  the  event  of  B.  dying  in  the 
lifetime  of  A."  "Where,  however,  the  word 
*or*  is  applied  to  a  bequest  which  may  not 
take  effect  in  possession  on  the  testator's 
death,  another  point  presents  itself,  to  wit, 
whether  the  word  'or'  (construing  it  to  be 
introductory  to  a  substituted  gift)  is  meant 
to  provide  against  the  contingency  of  the 
first-named  legatee  dying  in  the  testator's 


lifetime,  or  the  contingency  oC-hls  dying  in 
the  interval  between  the  death  of  the  tes- 
tator and  the  vesting  In  possession."  "And 
here  it  may  be  stated  that  those  cases  in 
which  the  word  'or'  has  been  construed  as 
Introductory  to  a  substitutional  bequest  (In 
which  flense  It  seems  tantamount  to  the 
words  'in  case  of  death')  present  a  distinc- 
tion between  immediate  and  future  gifts  sim- 
ilar to  that  which  has  been  Just  pointed  out 
Thus,  a  legacy  to  A.  or  his  children,  or  to  A* 
or  his  heirs.  Is  construed  as  letting  In  the 
children  or  next  of  kin  in  event  of  A.  dying 
in  the  lifetime  of  the  testator;  while,  on 
the  other  hand,  a  bequest  to  A.  for  life,  and 
after  his  decease  to  B.  or  his  children,  is 
held  to  create  a  substitdtlonal  gift  In  favor 
of  the  children  of  B.  in  the  event  of  B.  dying 
in  the  lifetime  of  AJ*  Jarman  on  Wills,  pp. 
•482,  •ISTO.  Legacy  to  T;.  "or  his  heirs." 
Held,  that  "the  legacy  to  T.  was  not  an  ab- 
solute one,  but  that  in  the  event  which  had 
happened— T.'s  death  before  the  tenant  for 
life—his  heirs  took  directly  under  the  will  as 
substitutes  for  him." '  Hey  ward  v.  Heyward*s 
Bx'rs,  7  Rich.  Qq.  (S.  G.)  289.  Note  that  the 
children  of  the  two  dead  sons  of  Schaeffer 
took,  not  by  descent  from  their  father,  but 
from  their  grandfather  as  purchasers  under 
his  will.  1  Underbill  on  Wills,  f  853.  Hav- 
ing given  authorities  from  abroad— and  many 
more  could  be  given— I  now  refer  to  Tooth- 
man  V.  Barrett,  14  W.  Va.  301,  as  decisive. 
A  will  gave  a  daughter  a  life  estate  in  land, 
and  gave  all  his  land  after  her  death  to  ''J. 
B.  or  his  heirs,"  and  in  case  of  his  death 
then  the  land  to  be  sold,  and  proceeds  di- 
vided as  in  the  will  statedt  The  court  held 
that  the  force  of  the  word  "or"  was  to  give 
their  father  but  a  contingent  remainder. 
See  Bwing  v.  Winters,  84  W.  Va.  23,  11  S. 
B.718. 

I  will  add  that  even  under  the  rule  put  in 
Martin  v.  Kirby,  11  Grat  67,  the  dead  sons 
took  only  a  contingent  remainder,  they  dying 
before  the  life  tenant,  because  that  case  ap- 
plies survivorship  to  the  date  of  testator's 
death,  "in  the  absence  of  the  expression  of 
a  particular  intent  on  the  part  of  the  tes- 
tator," and  in  this  case  the  words  "or  their 
children"  show  an  taitent  to  vest  estate  in  the 
sons,  if  living  at  the  death  of  the  life  ten- 
ant I  think  I  have  cited  enough  law  to  show 
that  the  force  of  "or  their  children"  Is  equiv- 
alent to  "in  case  of  their  death";  that  they 
provide  those  who  take  in  place  of  the  first 
legatee;  that  they  make  a  condition  on  which 
the  vesting  of  any  estate  depends;  that  they 
have  the  effect  to  give  only  a  contingent  re- 
mainder to  Schaeffw's  children,  preventing 
any  estate  vesting  In  them  at  the  testator's 
death. 

I  consider  it  a  case  of  contingent  remain- 
der, but  others  might  say  that  it  is  a  case  of 
an  estate  vesting  in  right,  but  not  in  posses- 
sIoD,  at  the  testator's  death,  defeasible  by 
the  death  of  any  of  his  children  during  the 
life  tenancy.    It  seems  immaterial,  except  In 
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technical  law,  at  the  same  result  Is  reached. 
In  Reiff  y.  Strlte,  54  Md.  298,  It  was  consid- 
ered In  this  light  Land  was  directed  to  be 
sold,  and  the  money  given  as  by  the  will, 
and  it  was  held  that,  as  to  that  part  given 
to  S.  S.  Immediately,  he  took  an  Indefeasi- 
ble right  at  testator's  death,  but,  as  to  that 
part  bequeathed  to  him  subject  to  the  wld- 
ow*s  life  estate,  an  estate  vested  In  him  con- 
ditionally only,  and  upon  bis  death  In  the 
lifetime  of  the  widow  it  became  divested  and 
went  over  to  those  embraced  by  the  descrip- 
tion of  "or  his  heirs,"  and  consequently  as- 
signees claiming  under  a  deed  of  trust  made 
by  S.  S.  had  no  claim  to  the  fund.  See,  also, 
Brent  v.  Washington's  Adm'r,  18  Grat  526, 
on  this  view. 

It  cannot  be  said  that  the  words  "or  their 
children"  were  used  to  prevent  lapse  from 
death  of  a  child  in  the  testator's  life,  be- 
cause likely  those  very  words  by  their  own 
force  would  prevent  a  lapse,  and  also  be- 
cause section  12,  c.  77,  Code  1899,  would  pre- 
vent It.'  He  meant  something  else.  "But  al- 
though, in  the  case  of  an  immediate  gift,  it  is 
generally  true  that  a  bequest  over  in  the 
event  of  the  death  of  a  preceding  legatee  re- 
fers to  death  in  the  life  of  the  testator,  yet 
this  construction  is  only  made  from  the  neces- 
sity of  the  thing,  and  consequently,  where 
there  is  another  point  of  time  to  which  such 
dying  may  be  referred  (as  In  the  case  where 
the  bequest  is  to  take  effect  in  possession  at 
a  period  subsequent  to  the  testator's  death), 
the  words  are  considered  as  applying  to  the 
event  of  the  legatee's  dying  in  the  interval 
between  the  testator's  death  and  the  period 
of  vesting  in  possession."  Jarman,  p.  ♦1568, 
I  repeat  that  I  consider  this  a  case  of  contin- 
gent remainder.  In  a  note  by  the  able  au- 
thor Freeman  (10  Am.  St  Rep.  477)  it  Is 
stated  that  while  the  courts  lean  towards 
treating  legacies  as  vested,  yet  "when  there 
is  no  other  legatory  expression  or  Intention 
than  that  implied  hi  a  direction  to  pay  or  dis- 
tribute at  a  future  time,  or  on  a  contingent 
event,  the  bequest,  nothing  else  appearing, 
should  be  considered  as  contingent."  Here, 
what  else  does  appear  fortifies  this  construc- 
tion. He  further  says  that  when  legacies 
are  payable  at  21,  if,  or  when,  in  case,  or 
provided  the  legatee  attains  21,  "or  any  other 
future  definite  period,  these  expressions  an- 
nex the  time  to  the  substance  of  the  legacy, 
and  make  the  legatee's  right  depend  upon  his 
being  alive  at  the  time  fixed  for  payment" 
If  he  dies  before,  his  representative  gets  noth- 
ing. This  will  says  the  legacies  are  payable 
"at"  the  widow's  death.  Our  conclusion  Is  to 
reverse  the  decree  dating  2d  December,  1901, 
entered  on  19th  November,  1902,  as  a  nunc 
pro  tunc  decree,  so  far  as  it  decrees  that  by 
the  will  of  William  Schaeffer  each  of  his  chil- 
dren living  at  his  death  took  a  vested  remain- 
der in  fee  in  his  estate,  and  that  the  deeds  of 
trust  from  Emanuel  Schaeffer  and  wife  to 
Gleon  Moore,  trustee,  dated  11th  November, 
1892,  and  the  deed  of  trust  made  by  John  W. 


Schaeffer  to  B.  S.  Troxell  and  Joseph  Trap- 
nell,  trustees,  of  date  21st  February,  1880, 
conveyed  the  Interests  severally  of  said  gran- 
tors in  said  deeds,  and  that  the  Interest  of 
said  grantors  in  said  estate  are  liable  for 
the  debts  in  said  deeds  secured;  and  we  re- 
verse the  decree  made  the  6th  December, 
1901,  so  far  as  it  directs  the  payment  out  of 
the  fund  belonging  to  the  estate  of  William 
Schaeffer  in  the  hands  of  Daniel  Hefflebower, 
administrator,  to  Daniel  Hefllebower,  of  $1,- 
744.69,  and  to  the  Geiser  Manufacturing  Com- 
pany of  $822.10,  and  to  Frick  &  Company  of 
$722.00,  and  we  deny  payment  out  of  said 
fund  of  the  debts  secured  by  said  deeds  of 
trust  The  cause  is  remanded  for  any  order 
that  may  be  deemed  proper  not  inconsistent 
with  this  decision. 

(S4  W.  Va.  14) 

8CHAFFER  v.  McJUNKIN  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia 

Nov.  7,  1903.) 

OORTIOIURI  TO  JUSTICES-FORM  OF  PROCEDURII 
—APPEAL. 

1.  A  case  in  a  circuit  court  on  a  writ  of  cer- 
tiorari to  a  judgment  of  a  jastlce  of  the  peace, 
awarded  before  the  dedsion  of  the  case  of  Rich- 
mond V.  Henderson,  37  S.  E.  653,  48  W.  Ya. 
889,  and  within  10  days  from  the  date  of  the 
judgment,  will,  upon  the  request  of  the  plain- 
tiff in  error,  be  treated  as  being  In  said  court 
on  an  appeal  allowed  by  the  court  or  judge 
thereof,  although  the  requirements  of  the  stat- 
ute as  to  the  form  of  the  petition  and  bond  in 
such  an  appeal  have  not  been  complied  with. 

(Syllabus  by  the  Court) 

Brror  to  Circuit  Court,  Tyler  County;  M. 
H.  Willis,  Judge. 

Action  by  H.  M.  Schaffer  against  Frank 
Thompson  and  B.  J.  McJunkin,  before  a  jus- 
tice. Judgment  for  defendants,  and  plain- 
tiff  brings  certiorari  to  the  circuit  court 
From  an  order  reversing  the  judgment  a 
writ  of  error  was  awarded.    Affirmed. 

F.  D.  Young  and  McCoy  &  Hanes,  for 
plaintiffs  in  error.  R.  L.  Moore  and  6.  B. 
Kesterson,  for  defendant  in  error. 

POFFBNBARQBR,  J.  On  September  0, 
1899,  H.  M.  Schaffer  instituted  a  civil  ac- 
tion against  Frank  Thompson  and  B.  J. 
McJunkin,  partners  as  Thompson  &  McJun- 
kin, before  H.  B.  Hissam,  a  justice  of  the 
peace  of  Tyler  county,  for  the  recovery  of 
the  possession  of  certain  personal  property, 
in  which,  on  the  16th  day  of  September, 
1899,  on  the  demand  of  the  plaintiff,  a  Jury 
was  Impaneled,  a  trial  had,  and  a  verdict 
rendered  for  the  plaintiff,  in  the  absence  of 
the  defendants,  they  having  failed  to  appear. 
Two  days  later,  on  the  motion  of  the  de- 
fendants, the  plaintiff  being  represented  by 
his  attorney,  the  judgment  and  verdict  were 
set  aside,  and  a  new  trial  granted,  to  be  bad 
on  September  25,  1899,  which,  being  had  on 
said  day,  resulted  in  a  verdict  and  judgment 
for  the  defendants.  On  the  3d  day  of  Oc- 
tober, 1899,  upon  the  petition  of  the  plain- 
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tiff,  a  writ  of  certiorari  was  awarded,  by 
tbe  judge  of  the  circuit  court  of  Tyler  coun- 
ty, requiring  bond  to  be  given  in  the  penalty 
of  $100,  with  security  to  be  approved  by  the 
clerk  of  the  court  The  bond  was  given  on 
the  19th  day  of  October,  1899,  but  there  is 
no  indorsement  on  it  showing  the  approval 
of  the  derk.    On  the  24th  day  of  Docember, 

1899,  on  motion  of  the  defendants,  the  bond 
was  held  insufficient,  and  a  new  one  in  the 
penalty  of  $75  was  ordered,  which  was  giv- 
en.   The  next  order  was  made  on  April  14, 

1900,  when  a  motion  to  quash  the  writ  and 
dismiss  the  petition  was  made,  accompanied 
by  an  affidavit  of  the  Justice  purporting  to 
show  that  his  certificate  of  the  evidence  had 
been  altered  since  made  by  him.  Counter, 
affidavits  were  ffied  later  by  the  defendants, 
and  on  April  21,  1900,  upon  hearing,  the 
court  overruled  the  motion,  and  entered  an 
order  reversing  the  Judgment  and  setting 
aside  the  verdict,  and  ordering  that  the  case 
be  retained  upon  the  docket  for  trial  in  the 
circuit  court,  and  to  that  order  a  writ  of  er- 
ror and  supersedeas  was  awarded  by  a  Judge 
of  this  court  upon  the  petition  of  the  defend- 
ants. 

The  principles  announced  in  Harbert  r. 
Railroad  Co.,  60  W.  Va.  253,  40  S.  E.  377, 
and  Falconer  v.  Simmons,  61  W.  Va.  172,  41 
J3.  E.  193,  govern  the  case.  Disregaijding  all 
technicalities  and  informalities,  the  court  de- 
cides in  those  two  cases  that,  although  a 
writ  of  certiorari  does  not  lie  from  the  cir- 
cuit court  to  the  Judgment  of  a  Justice  ren- 
dered upon  the  verdict  of  a  Jury,  and  is  null 
and  void  as  a  writ  of  certiorari,  yet,  as  It  is 
a  protest  against  the  Judgment,  and  as  the 
decisions  were,  until  that  of  the  case  of 
Richmond  v.  Henderson,  48  W.  Va.  389,  37 
8.  E.  653,  was  rendered,  a  petition  for  a  writ 
of  certiorari  was  the  only  form  in  which  such 
protest  could  be  made,  the  writ  awarded 
upon  such  petition  should  be  treated  as  an 
order  granting  an  appeal,  under  section  17  of 
chapter  50  of  the  Code  of  1899,  although 
made  within  10  days  from  the  Judgment,  con- 
trary to  the  express  letter  of  the  statute,  and 
without  any  showing  of  excuse  for  not  hav- 
ing taken  the  appeal  in  the  Ju8tice*s  court, 
as  required  by  the  statute,  thereby  proceed- 
ing upon  the  theory  that  the  court  must 
take  Judicial  notice  of  the  existence  of  a 
sufficient  excuse  In  the  fact  that  the  deci- 
sions, as  they  then  stood,  did  not  permit  an 
appeal  to  be  taken  in  such  cases.  Against 
this  liberality  in  procedure  it  was  vainly 
urged  also  that  the  bond  given  was  not  in 
the  penalty  nor  In  the  form  of  an  appeal 
bond.  The  objections  urged  against  treat- 
ing those  cases  as  being  in  the  circuit  court 
on  appeal  were  of  the  same  character  and 
equally  as  strong  as  those  stated  In  the  pres- 
ent case,  and  the  relaxation  of  merely  formal 
requirements  which  rendered  them  unavail- 
ing must  be  permitted  to  sustain  the  posi- 
tion of  the  defendant  in  error  in  this  case. 

As  the  Judgment  of  the  Justice  has  al- 


ready been  reversed  and  the  verdict  of  the 
Jury  set  aside,  which  would  have  been  the 
effect  of  an  appeal  had  It  been  granted,  and 
the  result  of  proper  proceedings  in  the  cir- 
cuit court  upon  the  request  that  the  certiorari 
be  treated  as  an  appeal,  had  such  request 
been  made  and  proceeded  upon,  the  action 
of  the  court,  in  reversing  the  Judgment  and 
setting  aside  the  verdict  and  retaining  the 
action  for  a  new  trial,  is  affirmed,  and  the 
case  is  remanded  for  further  proceedings.  If 
desired  by  the  defendant  in  error. 

(54  W.  Va.  8U) 

SUMMERFIELD  v.  WHITE  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  5,  1908.) 

BOUNDARIBS  »  ACQUIESCENCB  »  ESTOPPEL  — 
DESCRIPTION  IN  DEED— EVIDENCE— INSTRUC- 
TIONS—EJECTMENT— ADVERSE  POSSESSION. 

1.  Where  a  husband  owns.  In  its  entirety, 
one  of  two  adjoining  tracts  of  land,  and  hia 
wife  an  undivided  one-eighth  of  the  other, 
which  she  conveys  to  one  of  her  co-tenants  by 
a  deed  without  warranty,  in  which  her  husband 
Joins,  reciting  a  description  of  the  division  line 
and  one  of  its  termini,  different  from  that  giv- 
en in  the  deeds  by  which  the  husband  obtained 
his  lands,  and  refei^ng  to  said  terminus  as  an 
agreed  corner,  and,  afterwards,  by  partition, 
another  of  her  co-tenants  obtains  that  portion 
of  the  land  in  which  the  wife  owned  a  part, 
lying  adjacent  to  said  boandary  line,  and  sues 
the  nasband  and  wife  in  ejectment  for  a  small 
triangular  piece  of  land,  the  title  of  which  de- 
pends upon  the  location  of  the  division  line,  in 
the  absence  of  title  by  adverse  possession — the 
husband  having  conveyed  his  land  to  his  wife 
in  the  meantime— the  defendants  are  estopped 
by  the  recitals  in  their  deed  from  relyinp:  upon 
the  description  of  the  division  line  contamed  in 
the  deeds  under  which  they  claim,  and  cannot 
use  said  deeds  as  evidence  of  the  location  of  the 
disputed  line,  if  objected  to  by  the  plaintiff. 

2,  The  description  of  the  comer  in  contro- 
versy contained  in  the  deed  executed  by  the 
defendants  reads  as  follows:  "Beginning  oppo- 
site Uriah  White's  house  in  the  middle  of  Drv 
Fork  at  an  agreed  comer  between  Thomas  S. 
White,  deed,  and  Uriah  White."  Held,  that  as 
the  description  calls  for  no  monument  which 
can  be  ascertained  by  mere  inspection,  and 
without  measurement  or  calculation,  and,  oppo- 
site Uriah  White's  house.  Dry  Fork  is  claimed 
to  have  two  channels,  over  18  poles  distant 
from  each  other,  in  either  of  which  the  point 
may  be.  as  determined  by  the  evidence,  the 
description  does  not  import  such  certainty  of 
location  as  to  estop  the  defendants  from  intro- 
ducing eyidence  tending  to  show  that  the  corner 
in  question  is  not  a  certain  rock  in  one  chan- 
nel of  Dry  Fork,  as  claimed  by  the  plaintiff, 
and  the  court  properly  overruled  plaintiff's  mo- 
tion to  strike  out  such  evidence. 

8.  As  the  defendants  had,  by  their  deed,  rec- 
ognised and  admitted  the  title  of  the  plaintiff, 
it  was  error  to  instruct  the  jury,  on  the  trial 
of  the  issue  above  stated,  that  the  plaintiff 
must  show  title  derived  from  the  commonwealth 
of  Virginia  or  this  state,  or  make  out  a  title 
by  adverse  possession  under  color  or  claim  of 
title. 

4.  When  the  defendant  in  an  action  of  eject- 
ment sustains  such  relation  to  the  plaintiff  as 
estops  him  from  denying  the  title  of  the  latter, 
the  general  mle  that  the  plaintiff  must  re- 
cover on  the  strength  of  his  own  title,  and 
make  out  a  chain  of  title  from  the  state,  is  in- 
applicable. 

0.  Actual,  open,  continuous,  exclusive,  and 
hostile  possession  of  land  for  a  period*  of  10 
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years  nnder  color  .or  claim  of  title  confers  a 
perfect  title,  upon  which  an  action  may  be  ei- 
ther defended  or  prosecuted,  and  which  is  not 
destroyed  by  mere  abandonment  of  possession 
after  such  holding  for  such  period  of  10  years, 
unless  some  other  person  has  obtained  title  to 
the  land,,  while  such  abandonment  continued, 
by  like  possession  for  a  like  period. 

6.  Where  the  plaintiff  relies  upon  such  title, 
it  is  error  to  instruct  the  jury  that  such  ad- 
verse possession  must  continue,  without  in- 
terruption, to  the  time  of  the  institution  of  the 
action,  if  the  evidence  tends  to  show  the  com- 
pletion of  the  required  period  of  adverse  pos- 
session long  before  the  action  was  commenced. 

7.  A  deed  without  a  covenant  of  warranty 
estops  the  grantor  from  asserting  against  the 
grantee  any  title  to  the  land  he  had  or  claimed 
at  the  time  of  4ts  execution. 

8.  A  deed  with  covenant  of  general  warranty 
estops  the  grantor  from  asserting  against  the 
grantee  an^  title  to  the  land  he  bad  or  claim- 
ed at  the  time  of  its  execution,  and  also  passes 
to  the  grantee  any  title  to  the  land  that  the 
grantor  may  acquire  afterwards. 

(Syllabus  by  the  Court.) 

Brror  to  Circuit  Court,  Randolph  County; 
John  Homer  Holt,  Judge. 

Action  by  Lucy  J.  Summerfleld  against 
nriab  White  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Re- 
versed. 

W.  B.  Maxwell  and  Harding  &  Harding, 
for  plaintiff  in  error.  McGraw  &  Post,  Mol- 
lohan,  McClintlc  &  Mathews,  and  Brown  & 
Talbott,  for  defendants  In  error. 

POFFENBARGER,  J.  Lucy  J.  Summer- 
deld  complains  of  a  judgment  of  the  circuit 
court  of  Randolph  county,  rendered  against 
her  as  plaintiff  In  an  action  of  ejectment.  In- 
volving only  the  question  of  the  location  of  a 
boundary  line  between  her  lands  and  those 
of  the  defendant  Hannah  Y.  White,  upon 
which  depends  the  validity  of  her  claim  to 
the  small  triangular  tract  of  land  in  contro- 
Yerej,  containing  about  four  acres.  This  dis- 
puted line  was  once  a  division  line  between 
two  tracts  of  land,  one  of  which  was  owned 
in  its  entirety  by  Thomas  S.  White,  and  the 
other  by  said  Thomas  S.  White  and  Allen  J. 
Curience  as  tenants  in  common.  By  the 
death  of  said  Thomas  S.  White,  and  subse- 
quent conveyances  by  his  heirs,  In  some  of 
which  said  Hannah  V.  White  and  Uriah  H. 
White,  her  husband,  joined— the  former  be- 
ing an  heir  of  said  decedent— that  portion  of 
said  first-mentioned  tract  lying  next  to  the 
disputed  line  became  the  property  of  the 
plaintiff.  Briefly  stated,  the  history  of  her 
title  Is  as  follows:  Many  years  ago  Thomas 
8.  White  placed  his  son  Harvey  White  upon 
the  tract  of  which  the  land  now  owned  by 
the  plaintiff  was  a  part,  with  the  Intention, 
It  Is  said,  of  giving  it  to  him,  but  never  made 
any  conveyance.  The  son  died  first,  leaving 
eight  children,  of  whom  the  plaintiff  was  one, 
and  the  defendant  Hannah  V.  White  anoth-^ 
er.  Prior  to  March  6,  1884,  the  father  died; 
and  his  heirs  conveyed  the  tract  on  which 
the  son  bafl  resided,  containing  about  123 

%  7.  Se«  Estoppel,  vol.  19,  Cent  Dig.  |  (S3. 


acres,  to  said  eight  children  and  thehr  moth- 
er. By  this  conveyance  the  plaintiff  obtained 
one  share  In  the  tract  She  then  purchased 
the  share  of  Madison  White,  her  brother,  and 
one-half  of  the  share  of  Joseph,  another 
brother.  S.  Lee  White,  having  obtained  one 
share  by  the  original  conveyance,  bought  the 
shares  of  Phoebe  Ketterman  and  the  defend- 
ant Hannah  V.  White,  his  sisters,  and  one- 
half  of  the  share  of  Joseph  White.  Martha 
Jordan  and  Mary  Pennington  sold  their 
shares  to  G.  S.  Armentrout  By  partition, 
after  these  conveyances,  the  plaintiff  became 
the  owner  of  the  land  next  to  the  disputed 
line.  In  Its  entirety.  On  the  tract  so  parti- 
tioned, Harvey  White  had  resided  for  a  long 
time  prior  to  his  death,  and  thereafter  his 
heirs  resided  upon  It  until  the  date  of  the 
deed  conveying  the  same  to  them,  March  0, 
1884;  and  Immediately  after  the  partition, 
which  the  evidence  shows  took  place  prob- 
ably 13  or  14  years  ago,  the  plaintiff  took 
i;>ossessi9n  of  the  part  allotted  to  her.  Some 
of  the  deeds  by  which  said  land  passed  as 
aforesaid  are  somewhat  awkwardly  drawn. 
The  one  by  which  Madison  G.  White  con- 
veyed his  Interest  to  the  plaintiff  bears  date 
December  24,  1884,  and  the  defendant  Han- 
nah y.  W^hlte  and  her  husband  and  the  other 
brothers  and  sisters  of  the  plaintiff  joined  In 
it;  and  in  the  deed  by  which  Hannah  V. 
White  conveyed  her  Interest  to  S.  Lee  Whltt 
all  the  other  brothers  and  sisters  of  S.  Lee 
White  joined.  Each  of  these  deeds  conveyed 
an  undivided  one-eighth  Interest  In  the  whole 
tract  As  above  stated,  the  land  on  the  op- 
posite side  of  the  line  was  originally  owned 
by  Thomas  S.  White  and  Allen  J.  Gurrence  in 
equal  undivided  shares,  and  they  conveyed  it 
by  separate  deeds  dated,  respectively,  No- 
vember 2  and  20,  1880,  to  said  Uriah  White, 
who  subsequently  conveyed  It  to  his  wife, 
the  defendant  Hannah  Y.  White,  by  deed  dat- 
ed January  17,  1895.  The  land  In  dispute 
has  not  been  Inclosed  by  either  of  the  par- 
ties, and  the  question  of  Its  actual  occupa- 
tion Is  one  concerning  which  there  Is  some 
conflict  In  the  testimony.  The  southern  ter- 
minus of  the  disputed  line  Is  not  contested. 
At  that  point  a  sugar  and  elm  are  called  for. 
The  location  of  the  other  end  of  the  line  Is 
In  dispute.  In  the  deeds  from  Thomas  S. 
White  and  Allen  J.  Gurrence  to  Uriah  White, 
the  comer  at  the  northern  end  of  the  line 
Is  described  as  "a  beech  and  sugar  on  the 
west  bank  of  Dry  Fork,*'  and  is  said  to  run 
thence  south,  20  deg.  west,  125  poles.  These 
deeds  are  dated  In  November,  1880.  In  the 
deed  from  the  heirs  of  Thomas  S.  White  to 
the  heirs  of  Harvey  White,  dated  March  6, 
1884,  and  the  deeds  dated  December  10  and 
December  24,  1884,  made  bjr  the  heirs  of 
Harvey  White,  including  the  defendant  Han- 
nah V.  White,  as  above  stated,  the  disputed 
corner  Is  described  as  follows:  "Beginning 
opposite  Uriah  White's  house  in  the  middle 
of  Dry  Fork  at  an  agreed  corner  between 
Thomas  S.  White,  deed,  and  Uriah  White." 
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And  the  line  running  from  tbe  sugar  and  elm 
to  Bald  point  la  described  In  these  deeds  as 
running  north,  8^  deg.  east,  104  poles.  The 
beech  and  sugar  called  tor  In  the  deeds  to 
Uriah  White  are  not  found,  and  It  Is  con« 
tended  by  the  defendants  that  the  agreed 
comer  called  for  by  the  other  deeds  Is  some- 
thing dyer  13  ]>oles  east  of  the  point  contend- 
ed for  by  the  plaintiff,  and  yet  In  the  mid- 
dle of  Dry  Fork.  At  this  point  in  its  course. 
Dry  Fork  river  seems  to  have  changed  its 
channel.  At  least,  that  is  the  contention  of 
the  defendants.  And  the  point  they  claim  as 
the  agreed  comer  is  in  what  they  call  the 
''Old  Channel,"  on  the  west  bank  of  which 
they  claim  the  beech  and  sugar  stood. 

Upon  the  theory  that  the  defendants  are 
estopped  by  their  deeds  of  December  10, 1884, 
and  December  24,  1884,  from  denying  that 
the  rock  in  Dry  Fork  river  at  the  point  claim- 
ed as  the  comer  by  the  plaintiffs,  in  what  is 
called  by  the  defendants  the  "New  Channel," 
plaintiffs  moved  the  court  to  strikci  out  all 
the  evidence  Introduced  by  the  defendants 
tending  to  show  a  different  location  of  that 
comer.  This  motion  the  court  overmled,  and 
upon  its  action  in  so  doing  the  first  assign- 
ment of  error  is  predicated.  As  no  rock  is 
called  for  in  the  deed,  and  the  location  of 
the  agreed  comer  therein  mentioned  can  on- 
ly be  ascertained  by  resorting  to  extrinsic 
evidence,  the  estoppel,  if  any,  created  by  the 
deed,  cannot  go  to  the  extent  claimed  by 
counsel  for  the  plaintiff  in  error.  One  of  the 
essentials  of  a  recital  creating  an  estoppel  is 
certainty,  and  where  that  element  is  want- 
ing there  can  be  no  estoppel.  BIgelow  on  Es- 
toppel, 377,  where  Lord  Tenterden  is  repre- 
sented to  have  said  it  was  a  rule  that  an 
estoppel  should  be  certain  to  every  Intent 
The  construction  of  the  deed  is  for  the  court, 
but  the  location  of  the  monuments  and  lines 
upon  the  ground  is  for  the  jury.  Looking  at 
the  deed  alone,  it  is  impossible  to  say  where 
a  particular  line  or  comer  called  for  in  the 
deed  will  be  found  upon  the  land.  The  calls 
contained  in  the  deed  must  be  applied  to  the 
subject-matter,  and  that  goes  beyond  the 
mere  matter  of  construction,  and  requires 
the  aid  of  a  jury  and  the  introduction  of  ex- 
trinsic evidence.  If  a  monument  called  for 
by  the  deed  is  established  by  uncontradicted 
evidence,  it  becomes  binding  upon  the  par- 
ties. But  where  such  certainty  of  location 
cannot  be  made,  the  evidence  of  both  par- 
ties must  go  to  the  jury,  and  a  motion  to 
strike  out  the  evidence  offered  by  the  one 
or  the  other  could  not  properly  be  sustained 
unless  the  evidence  so  stricken  out  were  so 
slight  as  to  be  wholly  insufficient  to  sustain  a 
verdict  based  upon  it  If  the  comer  called 
for  in  the  deeds  relied  upon  by  the  plaintiff 
was  so  clearly  described  as  to  leave  no  doubt 
about  the  particular  point  in  the  river,  the 
interpretation  of  the  deed  by  the  court  would 
necessarily  Involve  the  consideration  of  the 
latent  ambiguity  arising  from  the  fact  that 
there  are  two  Dry  Fork  rivers,  or,  rather,  two 


distinct  and  separate  channels  of  the  Dry 
Fork  river.  At  least;  the  claim  of  two  such 
channels  set  up  by  the  defendants,  and  the 
evidence  introduced  in  support  thereof,  could 
not  be  ignored.  For  these  reasons,  the  rul- 
ing of  the  court  on  the  motion  to  exclude  was 
proper.  That  there  is  evidence  tending  to 
show  the  existence  of  the  old  channel,  and 
that  the  comer  in  dispute  is  located  in  or 
near  it,  is  undeniable. 

Though  the  defendants  are  not  estopped  to 
deny  that  the  agreed  corner  is  located  in  the 
so-called  new  channel,  the  deeds  of  Decem- 
ber, 1884,  limit  and  narrow  the  scope  of 
their  resistance  to  that  proposition.  This 
phase  of  the  case  is  not  presented  here  upon 
any  proper  exception,  but  as,  upon  other 
grounds  hereinafter  to  be  noted,  the  judg- 
ment must  be  reversed  and  the  cause  re- 
manded for  a  new  trial,  the  proper  conduct 
of  that  trial  and  the  ends  of  justice  require 
that  the  effect  of  the  deeds  In  the  determina- 
tion of  the  controversy  should  be  indicated. 
The  description  of  the  line  in  the  deeds  under 
which  the  defendants  claim,  bearing  date  in 
November,  1880,  differs  from  the  description 
given  in  the  deeds  in  which  they  joined,  con- 
veying interests  to  the  plaintiff  and  her  co- 
tenant,  S.  Lee  White,  and  bearing  date  in 
December,  1884.  The  former  described  the 
line  as  being  125  poles  long,  and  running  to 
the  sugar  and  elm  on  a  course  south,  20  west 
while  the  other  deeds  described  it  as  being 
104  poles  long,  and  running  from  the  sugar 

and  elm  on  a  course  north,  8V6  . .    In  the 

deed  executed  by  the  heirs  of  Thomas  S. 
White  to  the  heirs  of  Harvey  White,  the  de- 
scription of  which  is  followed  in  subsequent 
deeds,  the  course  is  stated  to  be  north,  8^ 
deg.  east  As  the  monument  is  not  so  de- 
scribed that  it  can  be  found  with  absolute 
certainty,  the  courses  and  distances  men- 
tioned in  the  deeds  control,  if  they  can  be 
reconciled;  and,  if  not  either  course  or  dis- 
tance may  be  preferred,  as  shall  best  com- 
port with  the  manifest  intention  of  the  par- 
ties and  with  the  circumstances  of  the  case. 
Ruffner  v.  Hill,  81  W.  Va.  428,  7  fil  B.  13. 
In  thus  seeking  the  true  location  of  the  cor- 
ner, ought  all  these  deeds,  with  their  irrecon- 
cilably Inconsistent  descriptions  or  calls,  to 
be  given  to  the  jury?  That  depends  upon 
whether  the  defendants  are  estopped  by  the 
execution  of  the  deeds  of  December,  1884, 
from  relying  upon  the  description  contained 
in  thefar  own  deeds  of  an  earlier  date.  If  so, 
the  description  of  the  disputed  line  and  cor- 
ner contained  in  the  deeds  of  November, 
1880,  ought  not  to  go  to  the  jury.  It  is  tme 
that  each  of  the  deeds  of  December,  1884, 
only  conveyed  an  undivided  one-eighth  of 
the  tract  of  land.  Neither  of  them  purported 
to  convey  more  than  the  one-eighth.  But 
Mrs.  White,  the  defendant,  was  a  tenant  in 
common  with  the  plaintiff,  holding  under  the 
same  title.  Their  title  and  boundary  lines 
were  of  the  same  character  and  coextensive. 
Admitting  the  location  of  that  boundary  line 
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at  a  partleular  place  for  h&r  own  pinrpoaea, 
namely,  as  defining  the  territorial  extent  of 
ber  nndirided  one-eighth,  she  fixed  the  same 
limit  for  the  other  seven-eighths.  Her  hus- 
band, though  having  no  title  in  himself,  oth- 
er than  his  contingent  estate  by  the  curtesy, 
joined  in  the  deed.  As  to  the  one-eighth, 
they  are  both  estopped  to  claim  against  those 
deeda  Herman  on  Est  Sf  578,  605.  A  mar- 
ried woman's  conveyance  estops  her  as  to  the 
estate  thereby  granted.  Herman  on  Est 
716;  Schaffner  v.  Grutzmacher,  6  Iowa,  187. 
It  ia  true  that  the  recitals  in  the  deed  of  a 
married  woman  are  limited  to  the  estate 
which  she  has  at  the  time,  and  do  not  estop 
her  from  i^howing  that  they  are  false.  Her- 
man on  Est  716;  Griffin  v.  Sheffield,  38  Miss. 
359,  77  Am.  Dec.  646;  Banks  v.  Banks,  101 
U.  S.  240,  25  L.  Ed.  850.  But  Mrs.  White,  at 
the  time  the  deeds  of  December,  1884,  were 
made,  neither  had  nor  claimed  any  estate  in 
either  of  the  two  tracts  of  land,  except  the 
one-eighth  which  she  conveyed.  Having  con- 
veyed all  of  her  interest  by  that  deed,  and 
now  not  setting  up  any  after-acquired  title, 
she  could  not  be  permitted  to  make  a  defense, 
except  by  allowing  her  to  deny  the  plain 
terms  of  her  deed.  Having  parted  vdth  all 
her  title  in  the  land  claimed  by  the  plaintiff, 
and  taken  her  husband's  land  by  conveyance 
from  him,  she  can  assert  no  greater  right 
under  the  title  conferred  by  his  deed  than 
he  could.  By  the  deeds  of  December,  1884^ 
he  purports  to  convey  the  land  according  to 
the  calls  of  those  deeds.  He  could  not  now 
go  beyond  the  limits  fixed  by  those  deeds 
without  contradicting  the  terms  thereof.  As 
she  stands  now  in  his  shoes  in  respect  to  the 
same  land,  holding  exactly  the  title  that  he 
held,  her  claim  can  go  no  further  than  his 
could  have  gone.  "Any  person  claiming  un- 
der one  who  is  bound  by  an  estoppel  is  him- 
self bound  by  the  same  estoppel."  Herman 
on  Est.  720.  "Privies,  or  those  who  derive 
title  from  or  through  the  parties,  ordinarily 
stand  in  the  same  position  as  the  parties,  and 
are  bound  by  every  estoppel  that  would  have 
been  binding  on  the  parties."  Id.  The  ap- 
plication of  the  principle  of  estoppel  is  re- 
sisted by  counsel  for  the  defendants  on  the 
ground  that  there  is  no  warranty  in  the 
deeds  of  December,  1884.  But  there  may  be 
an  estoppel  without  warranty.  The  distinc- 
tion between  a  mere  estoppel  by  deed  and 
title  by  estoppel  must  be  kept  in  mind.  A 
conveyance  without  warranty  by  mere  estoi>- 
pel  cuts  off  the  assertion  of  any  title  or 
claim  which  the  grantor  had  at  the  time  of 
the  conveyance,  but  it  will  not  operate  to 
pass  to  the  grantee  any  title  afterwards  ac- 
quired by  the  grantor.  If,  however,  there  is 
a  warranty  in  the  deed,  it  not  only  cuts  off 
the  existing  title  of  the  grantor,  but  pre- 
cludes him  from  setting  up  any  after-acquir- 
ed title.  It  does  more.  Such  after-acquired 
title  inures  to  the  benefit  of  the  grantee  and 
passes  to  him.  "The  old  rule  of  law  was: 
Where  one,  by  a  deed  of  bargain  and  sale,  or 


lease  ahd  release^  conveyed  that  to  which  he 
had  no  title,  he  was  estopped  by  his  deed 
from  claiming  an  after-acquired  title  in  it. 
But  this  rule  has  been  repeatedly  set  aside, 
and  the  law  at  the  present  time  is  that  where 
one  conveys  land  to  which  he  has  no  title,  by 
deed  of  bargain  and  sale,  without  a  covenant 
of  warranty,  a  subsequently  acquired  title 
will  not  intire  to  the  benefit  oT  the  bargainee, 
even  as  against  the  bargainor  and  his  heirs." 
Herman  on  Est  f  653.  "A  warranty  creates 
an  estoppel  which  not  only  binds  the  grantor, 
but  takes  effect  upon  every  subsequent  inter- 
est which  he  acquires,  and  transfers  it  im* 
mediately  to  the  grantee."  Herman  on  Est 
$  654.  Here  no  after-acquired  title,  the  pass- 
ing of  which  by  estoppel  is  dependent  upon 
the  presence  of  a  covenant  of  warranty  in  the 
deed,  is  involved;  and  the  question  is  wheth- 
er, when  there  is  no  warranty,  the  grantor 
can  assert,  contrary  to  his  conveyance  and 
its  recitals,  any  title  which  he  had  or  claimed 
to  have  at  the  time  of  the  conveyance;  and  it 
falls  under  an  entirely  different  principle  of 
law,  resting  upon  the  general  doctrine  that  a 
man  shall  not  defeat  his  own  act  or  deny  its 
validity,  to  the  prejudice  of  another.  In  Tay- 
lor V.  Shufford,  15  Am.  Dec.  512,  514,  Hen- 
derson, J.,  said:  *'I  think  the  counsel  is 
wrong  in  attributing  the  estoppel  to  the  war- 
ranty. The  estoppel  arises  entirely  out  of 
the  affirmation  of  matters  of  fact  made  in 
the  deed.  He  has  confounded  estoppels  and 
rebutters— things  essentially  different  in  their 
nature,  although  frequently  producing  the 
same  results.  A  rebutter  operates  on  the 
right  of  action  to  the  estate.  It  operates  as 
to  strangers  as  well  as  between  parties  and 
privies,  which  is  a  consequence  flowing  from 
its  operation  on  the  right  to  the  estate.  An 
estoppel  operates  entirely  as  to  facts.  Its  ef- 
fect is  to  conclude  the  parties  from  making, 
and,  of  course,  proving  the  facts  to  be  other- 
wise than  they  are  stated  or  acknowledged 
to  be  In  a  deed  or  other  transaction  out  of 
which  the  estoppel  arises."  A  party  who  has 
admitted  a  fact  in  his  deed  is  estopped  not 
only  from  disputing  the  deed,  but  every  fact 
which  it  recites,  and  so  are  all  persons  claim- 
ing under  and  through  him.  Stow  v.  Wyse, 
7  Conn.  214,  18  Am.  Dec  99.  As  the  case 
stands,  Mrs.  White  asserts  no  title  in  the 
land  owned  by  the  plaintiff.  Her  defense  is 
that  the  boundary  line  of  her  own  land,  de- 
rived from  her  husband  by  conveyance,  is  at 
a  place  different  from  where  it  was  claimed 
to  be  by  the  plaintiff.  The  husband,  before 
conveying  the  land  to  her,  by  his  deed,  said 
that  the  line  should  run  from  the  sugar  and 
elm  on  a  course  north,  8^  deg.  east  to  an 
agreed  comer  in  the  middle  of  Dry  Fork  riv- 
er. By  this  he  bound  himself  to  the  ascer- 
tainment of  the  corner  and  the  line  by  that 
description.  She  takes  the  land  subject  to 
the  same  limitation  as  to  boundary.  By  the 
aid  of  this  description  and  any  extrinsic  evi- 
dence which  may  be  introduced  tending  to 
show  the  location  of  the  asreed  comer,  it-  i* 
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to  be  found;  but  the  deeds  of  Noyember, 
1880,  if  objected  to,  giving  different  courses 
and  descriptions,  cannot  be  permitted  to  go 
to  the  Jnry  as  eyidence  of  the  location  of  the 
boundary  line. 

At  the  instance  of  the  defendants,  the  court 
gave  the  following  instructions  over  the  ob- 
jection of  the  plaintiff: 

"(1)  The  court*  instructs  the  Jury  that  the 
plaintiff  must  recover  on  the  strength  of  her 
own  title,  and  not  on  the  weakness  of  the 
title  of  the  defendant;  and,  unless  she  shows 
title  derived  from  the  commonwealth  of  Yir- 
ginia  or  this  state,  then  she  can  only  recover 
by  actual,  continuous,  adverse,  open,  and  ex- 
clusive possession  under  color  or  claim  of  ti- 
tle to  the  land  in  controversy  for  ten  suc- 
cessive years  next  before  the  bringing  of  this 
suit 

"(2)  The  court  further  Instructs  the  Jury 
that  unless  they  believe  from  the  evidence 
that  the  plaintiff,  or  those  under  whom  she 
claims  title,  have  had  actual,  visible,  adverse, 
exclusive,  and  continuous  possession  of  the 
lands  in  controversy,  under  color  or  claim  of. 
title,  for  ten  successive  years  next  before  the 
bringing  of  this  suit,  then  they  shall  find  for 
the  defendant 

"(3)  The  court  further  instructs  the  Jury 
that  if  they  believe  from  the  evidence  that 
the  defendants,  or  either  of  them,  have  had 
actual,  continuous,  visible,  adverse,  and  ex- 
clusive possession  of  the  lands  in  controversy, 
or  any  part  thereof,  under  claim  or  color  of 
title,  within  ten  years  next  precedii^  the 
bringing  of  this  suit,  then  they  shall  find  for 
the  defendant,  unless  they  should  further  be- 
lieve that  the  plaintiffs  have  had  actual,  con- 
tinuous, adverse,  visible,  and  exclusive  pos- 
session of  some  part  of  said  lands,  when  they 
shall  find  for  the  plaintiff  only  such  part  of 
said  lands  in  controversy  as  she  has  had  in 
possession  as  aforesaid." 

"(5)  The  court  instructs  the  Jury  tliat  if 
they  believe  from  the  evidence  that  the  de- 
fendants, or  any  person  claiming  under  them, 
or  either  of  them,  have  had  actual,  continu- 
ous, adverse,  open,  and  exclusive  possession 
of  the  lands  in  controversy,  or  any  part 
thereof,  under  color  or  claim  of  title,  within 
ten  years  next  preceding  the  bringing  of  this 
suit,  then  it  makes  no  difference  what  agree- 
ment the  defendant  Uriah  White  had  with 
Thomas  S.  White,  or  any  other  person,  as  to 
an  agreed  corner,  and  they  must  find  for  the 
defendants." 

To  the  first  of  these  instructions  there  are 
two  objections:  First,  it  requires  the  defend- 
ant to  show  title  derived  from  the  common- 
wealth of  Virginia  or  of  this  state,  unless  she 
has  made  out  a  good  title  upon  adverse  pos- 
session under  the  statute  of  limitations. 
Against  the  propriety  of  this  requirement,  it 
la  urged  that  the  plaintiff  and  defendants 
have  derived  their  titles  from  a  common 
source,  which  makes  it  unnecessary  for  the 
plaintiff  to  trace  her  title  from  the  state. 
The  general  rule  is  that  the  plaintiff  must  re- 


cover on  the  strength  of  his  own  title.  He 
must  make  out  a  perfect  title,  showing  a 
grant  from  the  state.  Witten  v.  St  Clair,  27 
W.  Va.  762;  Coal  Co.  v.  Howell,  36  W.  Va. 
480,  15  S.  B.  214;  Low  v.  Settle,  32  W.  Va. 
600,  9  8.  E.  922;  10  Am.  &  Bug.  Bnc.  Law 
(2d  Ed.)  481.  "No  length  of  chain  of  paper 
title  which  does  not  reach  the  sovereignty  of 
the  soil  is  sufficient  of  itself  to  constitute 
prima  fade  evidence  of  title."  10  Am.  & 
Eng.  Bnc.  Law  (2d  Ed.)  484;  .Newell  on 
Eject.  585.  But  the  general  rule  is  subject  to 
very  important  qualifications.  Witten  v.  St 
Clair,  supra.  These  qualifications  rest  upon 
the  principle  of  estoppel  for  the  most  part 
"According  to  the  general  rule,  this  proposi- 
tion means  that  he  can  recover  only  on  the 
strength  of  his  title,  as  being  good  agafnst 
the  whole  world,  or  as  being  good  against 
the  defendant  by  estoppel."  10  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  481.  In  the  examination 
of  the  decisions  touching  paper  title,  this  ex- 
pression is  found  to  have  been  used  by  nearly 
all  the  courts.  The  estoppel  which  renders 
it  unnecessary  to  make  out  a  complete  chain 
of  title  from  the  government— the  original 
source-^arises  in  numerous  ways.  Thus,  in 
Witten  V.  St  Clair,  Judge  Snyder  gives  illus- 
trations in  the  following  language:  "As 
where  the  defendant  has  entered  under  the 
title  of  the  plaintiff,  and  in  subordination 
thereto,  as  tenant,  trustee,  coparcener,  or  li- 
censee. •  •  •  Likewise,  when  a  party  in 
peaceable  possession  of  land  is  entered  upon 
and  ousted  by  one  not  having  title  to,  or  au- 
thority to  enter  upon,  the  land."  Where  both 
parties  assert  title  from  a  common  grantor, 
and  no  other  source,  the  estoppel  arises.  10 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  491;  Newell 
on  Eject  579.  Most,  if  not  all,  these  excep- 
tions to  the  general  rule  stand  upon  the  prin- 
ciple of  estoppel.  It  is  certainly  true  of  the 
one  grounded  upon  common  source  of  title. 
"Where  parties  claim  title  from  one  person 
as  a  common  source,  they  are  estopped  from 
denying  the  title  of  the  original  claimant 
from  whom  they  derived  title."  Herman  on 
Est.  fi  593.  The  position  that  the  titles  of  the 
plaintiff  and  defendants  were  derived  from  a 
common  source  is  not  tenable.  That  of  the 
plaintiff  is  derived  from  Thomas  S.  White, 
while  that  of  the  defendants  comes  from 
Thomas  S.  White  and  Allen  J.  Gurrence. 
The  one  title  was  owned  by  Thomas  S.  White 
alone,  while  the  other  was  owned  by  himself 
and  another  person  in  common.  The  mere 
fact  that  Thomas  8.  White  was  a  co-tenant 
of  Allen  J.  Currence  would  not  estop  the  lat- 
ter from  claiming  title  to  the  full  extent  of 
his  deed,  although  such  claim  might  be  hos- 
tile to  an  adjoining  tract  owned  in  its  en- 
tirety by  his  co-tenant.  As  to  the  tract  own- 
ed by  them  in  common,  there  was  a  privity 
between  them,  but  none  as  to  the  other  tract 
From  this  it  is  apparent  that  the  two  titles 
in  conflict  do  not  come  from  the  same  source. 
However,  as  by  their  deeds  the  defendants 
are  estopped  to  deny  the  title  of  the  plaintiff. 
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A8  bas  been  already  shown,  it  is  nnnecessary 
for  ber  to  make  out  a  chain  of  title  from  the 
state.  By  their  deeds  they  expressly  recog- 
nize her  title,  and  tliis  is  as  fnll,  complete, 
direct,  and  immediate  an  estoppel  as  could 
arise  from  their  holding  under  titles  trom  a 
common  grantor.  As  the  basis  of  practically 
all  these  exceptions  to  the  general  rule  is 
estopped,  it  Is  sufficient,  however  it  may 
arise.  This  being  true,  the  instruction,  in  so 
tnr  as  it  requires  the  plaintUT  to  go  back  to 
thestate  as  the  source  of  her  title,  is  er- 
roneous. 

The  next  objection  to  the  first  instruction, 
If  sound,  is  good  against  all  the  others,  for. 
If  the  alleged  impurity  is  found  to  exist  in 
It,  it  has  been  carried  into  and  Infects  all 
the  others.  This  objection  Is  that  the  in- 
struction tells  the  Jury  that,  in  order  to 
make  out  a  title  to  adverse  possession,  that 
possession  must  have  been  actual,  continu- 
ous, adverse,  open,  and  exclusive,  under  color 
or  claim  of  title,  for  10  consecutive  years 
next  before  the  bringing  of  the  suit;  the 
contention  being  that  such  possession  for  any 
period  of  10  years,  whether  next  before  the 
bringing  of  the  suit  or  not,  if  prior  thereto, 
ripens  into  a  good  title,  and  that  it  need  not 
be  continued  down  to  the  time  of  the  com- 
mencement of  the  action.  Newell  on  BJect 
786,  says:  '*If  a  person  holding  lands  in  ad- 
verse possession  abandon  the  same  before 
the  expiration  of  the  statutory  period,  his 
abandonment  will,  of  course,  amount  to  an 
interruption  of  the  possession,  of  the  most 
effective  kind;  but,  if  the  abandonment  oc^ 
curs  after  the  adverse  holding  has  ripened 
Into  a  title,  it  will  be  otherwise.  The  law 
requires  of  the  claimant  holding  adversely 
nothing  but  an  adverse  possession  for  the 
period  required.  As  the  period  closes,  his 
possession  ripens  into  a  title  without  any  ad- 
ditional acts  upon  his  part"  Under  our  stat- 
ute, such  possession  for  10  years  gives  per^ 
feet  title,  not  a  mere  right  to  continue  the 
possession,  not  a  title  to  be  lost  by  mere  tem- 
porary abandonment  of  actual  possession.  It 
is  not  only  a  defensive  title,  but  one  which 
will  sustain  an  action  of  ejectment  as  ef- 
fectually as  a  deed  or  a  grant.  If,  after 
title  Is  acquired  by  adverse  possession,  the 
holder  thereof  loses  the  actual  possession, 
he  may  maintain  an  action  to  regain  it.  Just 
as  if  he  had  a  perfect  paper  title.  Sutton 
T.  Pollard,  96  Ky.  640,  29  S.  W.  637.  In 
Parkersburg  Industrial  Go.  v.  Schultz,  48 
W.  Va.  470,  475,  27  S.  B.  255,  256,  Judge 
Brannon,  delivering  the  opinion  of  the  court, 
said:  '*The  statute  itself  confers  and  invests 
title  in  the  occupant  as  effectually  as  does 
descent,  devise,  or  grant  so  that  he  may  not 
only  defend,  but,  if  afterwards  another  enter 
upon  the  land,  he  may  maintain  ejectment  on 
the  title  conferred  by  the  statute,  though  he 
may  not  have  the  scratch  of  a  pen  to  show 
title.*'  This  is  supported  by  the  citation  of 
numerous  authorities. 

As  the  fundamental  proposition  of  law  laid 


down  by  the  foregoing  authorities  has  been 
clearly  violated  in  that  part  of  instruction 
No.  1  which  requires  the  adverse  possession 
of  the  plaintiff  to  have  been  for  10  consecu- 
tive years  next  before  the  bringing  of  her 
suit  instead  of  allowing  her  to  show  a  period 
of  10  years  of  such  possession  at  any  time 
prior  to  the  bringing  of  the  suit,  the  court 
erred  in  giving  it  By  inspection  of  the  re- 
maining instructions  given  at  the  instance  of 
the  defendants,  it  is  apparent  that  they  fol- 
lowed the  same  rule.  The  second  contains 
a  repetition  of  the  objectionable  language 
found  in  the  first  The  third  tells  the  Jury 
that  if  the  defendants,  or  either  of  them, 
have  had  adverse  possession  under  claim  or 
color  of  title  within  10  years  next  preceding 
the  institution  of  the  suit,  the  verdict  should 
be  for  the  defendant  It'  is  an  enunciation 
of  the  same  proposition  in  different  form  and 
language.  In  substance,  the  last  Instruc- 
tion is  the  same  as  the  third,  and  equally 
erroneous. 

The  plaintiff  requested  the  court  to  give  the 
following  instruotion,  which  -was  refused: 
•«The  court  instructs  the  Jury  that  although 
they  may  believe  from  the  evidence  that  the 
defendants,  or  one  of  them,  have  introduced 
in  evidence  such  a  title,  which,  in  the  ab- 
sence of  proof  as  to  the  possession  of  the 
land  in  controversy  by  the  plaintiff,  would 
be  held  to  be  a  perfect  written  title,  and  en- 
title the  defendants  to  a  verdict  in  their 
favor,  yet  if  the  Jury  further  believe  from 
the  evidence  that  the  plaintiff  and  those  un- 
der whom  she  claims  were  in  the  uninterrupt- 
ed, honest  continued,  exclusive,  visible,  noto- 
rious, hostile,  and  adverse  possession  of  the 
land  in  controversy,  under  colorable  claim  of 
title,  for  more  than  ten  years,  and  that  the 
defendant  Just  a  short  time  before  the  in- 
stitution of  this  suit,  entered  upon  the  land 
in  controversy,  claiming  the  same,  that  then 
such  prior  possession  of  the  plaintiff  and 
those  under  whom  she  claims  entitles  the 
plaintiff  to  recover  in  this  action,  and  the 
Jury  should  find  for  the  plaintiff."  While 
perhaps  a  little  informal,  this  instruction  is 
substantially  correct  in  its  statement  of  the 
law,  and  should  have  been  given. 

For  the  reasons  here  given,  the  Judgment 
is  reversed,  the  verdict  set  aside,  and  the 
case  remanded  for  a  new  triaL 


(W  W.  Va.  241) 

BASSELIi  V.  CAYWQOD  et  a1. 

(Supreme  CJourt  of  Appeals  of  West  Virginia. 
Nov.  28.  1903.) 

CONTINGKNT  RIGHT  OP  DOWER-HOW  CHAROB- 
ABLE-RIGHTS   OF   PURCHASER. 

1.  Where  land  is  bona  fide  sold  in  the  life- 
time of  a  husband  to  satisfy  a  lien  or  incum- 
brance thereon  paramount  to  the  wife's  con- 
tingent right  of  dower,  and  such  land  sells  for 
more  than  enough  to  satisfy  such  paramount 
claim  or  claims  and  the  necessary  costs  and  ex- 
penses, such  contingent  right  of  dower  in  the 
sorplus  remains  a  charge   (not  assignable   in 
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klDd)  OB  Bticb  land,  anless  the  same  Is  Bold  free 
and  acquit  from  such  contingency. 

2.  The  purchaser  who  buys  such  land  subject 
to  such  contingency  assumes  the  risk  thereof, 
and  he  cannot  hare  the  same  charged  up  to  or 
set  off  against  the  purchase  price. 

3.  Holden  v.  Bqggess,  20  W.  Va.  62,  and 
Oeorge  y.  Hess,  37  S.  B.  664^  48  W.  Ya.  534, 
approved. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; John  W.  Mason,  Judge. 

Bill  by  John  Bassell  against  John  G.  Cay- 
wood  and  others.  Decree  for  plaintiff,  and 
defendant  John  Q.  Gaywood  appeals.  Be- 
versed. 

Davis  &  Davis  and  O.  B.  Schwartz,  for  ap- 
pellant Taney  Harrison  and  John  Bassell, 
for  appellee. 

DBNT,  J.  "This  Is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Harrison  county, 
passed  at  the  May  term,  1903,  in  favor  of  the 
appellee,  John  Bassell,  against  the  appellant, 
John  G.  Caywood,  sequestering  part  of  the 
surplus  funds'arlsing  from  the  sale  of  a  house 
and  lot  in  Clarksburg  upon  which  two  deeds 
of  trust  had  been  given  by  Alfred  Caywood 
and  wife  (he  being  the  father  of  appellant, 
John  G.  Caywood)  to  secure  two  debts  to  a 
creditor,  Mrs.  De  Hass.  One  of  the  trusts 
was  made  on  November  29,  1892,  and  the  oth- 
er on  May  4,  1896,  by  Alfred  Caywood  and 
wife,  and  Alfred  Caywood  and  his  wife  died 
in  February,  1899,  leaving  the  deeds  of  trust 
unsatisfied,  .  On  the  29th  day  of  November, 
1902,  Edwin  Maxwell,  who  was  trustee  in 
the  deed  of  trust  of  May  4,  1896,  and  who 
had  been  appointed  trustee  in  place  of  Mr. 
Clifford,  who  had  died,  to  execute  the  trust 
of  November  29,  1892,  sold  the  property  in 
the  manner  provided  by  law,  and  appellee 
became  the  purchaser  at  the  price  of  $5,501, 
of  which  sum  he  paid  to  the  trustee,  Max- 
well, $2,000.73,  being  the  amount  of  the  two 
deeds  of  trust  plus  the  costs,  commissions, 
and  other  expenses  of  sale,  leaving  an  unpaid 
balance  or  surplus  of  $3,591.26,  for  which  ap- 
pellee gave  his  notes,  with  personal  security, 
payable  in  one  and  two  years  from  date  of 
sale.  John  G.  Caywood,  at  the  time  of  the 
sale,  and  prior  thereto,  was  married,  his  wife 
being  the  defendant  Bosa  C.  Caywood.  The 
appellant,  John  G.  Caywood,  was  and  still  is 
in  bad  health,  and  the  chances  all  seemed,  at 
the  date  of  the  sale,  and  still  seem,  to  favor 
the  death  of  appellant  prior  to  the  death  of 
his  wife,  and  as  she,  immediately  after  the 
sale,  announced  pretty  emphatically  that, 
should  she  survive  him,  she  would  claim 
dower  in  the  surplus  proceeds,  and  charge  it 
upon  the  property,  appellee  filed  his  bill,  set- 
ting up  substantially  what  has  been  preyious- 
ly  stated,  alleging  that  defendant  Bosa  0. 
Caywood  would  not  in  the  opinion  of  appel- 
lee, should  she  survive  her  husband,  be  en- 
titled to  take  dower  in  the  surplus  proceeds, 
and  charge  the  value  of  it  upon  the  lot,  not- 
withstanding the  decision  in  Holden  t.  Bog- 


gess,  20  W.  Ya.  62,  and  appellee  prayed  by 
his  bill  that  the  present  value  of  the  dower 
of  Bosa  C.  Caywood,  assuming  that  her  hus- 
band was  then  dead,  should  be  secured,  set 
apart,  or  sequestered  during  the  life  of  ap- 
pellant so  as  to  exonerate  the  property  sold 
in  the  event  the  husband  should  die  first 
The  appellant,  John  G.  Caywood,  by  counsel, 
entered  his  demurrer  to  the  bill,  which  was 
overruled  by  the  court,  and  the  defendants 
thereupon  waived  the  right  to  answer,  and 
the  cause  was  submitted  upon  the  bill  taken 
for  confessed,  and  the  court,  upon  a  hearing, 
passed  a  decree  directing  that  appellee  should 
pay  to  the  receiver  of  the  court  the  sum  of 
$739.37  as  the  cash  value  of  the  dower  of 
Bosa  0.  Caywood,  assuming  her  husband  to 
be  then  dead,  or  that  he  would  die  upon  the 
day  after  the  date  of  the  decree,  and  the 
court  further  directed  that  the  fund  should 
be  held  by  the  receiver  during  the  life  of 
John  G.  Caywood,  unless  his  wife,  Bosa  C, 
should  sooner  die.  In  which  eVent  the  fund 
was  then  to  be  paid  to  him,  and,  in  the  event 
she  survived  him,  the  principal,  or  rather  so 
much  thereof  as  might  then  be  the  equivalent 
of  the  cash  value  of  her  dower  in  the  pro- 
ceeds of  sale,  should  be  paid  to  her,  and,  in 
the  meantime  and  during  the  Joint  lives  of 
John  G.  and  Bosa  C.  Caywood,  the  Interest 
upon  the  fund  was  to  be  paid  to  him,  and 
from  this  decree  John  G.  Caywood  has  ap- 
pealed. The  decree  also  provided  that  wh^ 
such  sum  should  be  paid  by  appellee  he 
should  be  entitled  to  credit  for  It  upon  his 
second  note  given  to  the  trustee,  the  first  note 
having  been  paid." 

This  statement  of  the  case  is  adopted  from 
appellee's  brief.  It  is  evident  therefrom  that 
the  object  of  the  litigation  is  to  have  this 
court  review  and  disapprove  of  its  decision  in 
the  case  of  Holden  v.  Boggess,  20  W.  Va.  62; 
otherwise  the  holding  in  the  syllabus  of  that 
case  that  the  purchaser  "niade  his  bids  and 
purchased  the  land  with  reference  to  and  sub- 
ject to  said  contingent  right  of  dower"  (page 
62)  must  be  conclusive  of  this  case,  and  de- 
termine it  against  the  appellee;  for  If  he  pur- 
chased with  reference  to  and  subject  to  such 
contingent  right  of  dower,  he  assumed  all 
the  risks  of  such  contingency  In  addition  to 
the  purchase  price  he  agreed  to  pay.  Such 
Is  undoubtedly  the  risk  he  did  take,  for  he 
was  fully  aware  of  the  decision,  although  he 
may  have  also  taken  into  consideration  a  be- 
lief that  he  might  be  able  to  have  the  de- 
cision nullified.  This  is  an  additional  risk 
he  personally  assumed.  The  decision  estab- 
lished a  rule  of  property  which  ought  not  to 
be  disturbed  except  for  the  most  cogent  reil- 
sons.  The  appellee's  case  furnishes  no  such 
reason,  for  he  purchased  with  full  knowledge 
of  the  rule,  and  which  probably  enabled  him 
to  purchase  the  property  for  a  less  price  than 
he  would  have  had  to  pay  had  his  present 
contention  been  at  that  time  established  by 
a  decision  of  this  court  Other  bidders  no 
doubt  accepted  such  rule  as  the  law  of  the 
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land,  an4  were  deterred  from  higher  bidding 
by  reason  of  such  contingency  hanging  over 
the  property.  So  that  the  appellee  has  noth- 
ing to  lose,  bnt  everything  to  gain,  if  he  can 
transfer  his  assumed  contingency  from  his 
own  shoulders  to  those  of  the  appellant 
And  it  would  seem  to  be  equitable,  even  if 
the  court  should  overrule  the  former  decision, 
not  to  pennit  appellee  thereby  to  escape  the 
contingent  risk  he  assumed.  The  decision 
does  not  and  cannot  hurt  him,  and  yet  it 
might  be  harmful  to  many  others  to  overrule 
it  at  this  time,  when  it  has  been  standing 
over  20  years  unquestioned.  The  appellee 
claims  that  he  has  a  superior  equity  to  the 
appellant.  He  has  no  equity,  unless  he  can 
base  it  on  his  private  belief  that  the  law  had 
been  misconstrued,  and  therefore  he  pur- 
diased  the  property  free  from  the  contingen- 
cy involved.  This  would  be  founding  an 
equity  on  a  personally  assumed  risk,  while, 
OD  the  other  hand,  the  appellant  and  other 
bidders  had  the  right  to  believe  that  the  prop- 
erty was  being  sold  subject  to>  the  contin- 
gency. The  equity,  it  is  to  be  regarded,  rests 
with  the  appellant  When  the  law  is  known 
In  advance,  purchasers  are  presumed  to  pur- 
chase with  full  knowledge  thereof,  and  it 
'would  be  unfair  and  unjust  to  change  it  so 
as  to  affect  contracts  of  which  it  has  become 
a  part.  23  Am.  &  En.  En.  Law,  28,  27  Am. 
Dec.  633;  Boon  v.  Bowers,  30  Miss.  256,  64 
Am.  Dec.  150;  Wilson  v.  Perry,  20  W.  Va. 
160,  1  8.  B.  302.  From  this  it  is  plain  that 
the  appellee  is  not  In  a  position  to  ask  this 
court  to  overrule  the  case  of  Holden  v.  Bog- 
s:ees,  although  the  statute  may  have  been 
erroneously  construed.  He  has  neither  equi- 
ty nor  Justice  on  his  side.  If  the  property 
bad  for  any  reason  been  sold  free  from  the 
contingency,  his  position  might  have  been  dif- 
ferent. There  may  be  cases  in  which  it 
'would  be  proper  for  a  trustee  or  court  to  sell 
property  free  from  a  contingent  right  of  dow- 
er. In  such  cases  the  purchaser  will  be  pro- 
tected by  a  sequestration  of  a  proper  propor- 
tion of  the  proceeds  of  sale.  Even  if  the  ap- 
pellee had  some  right  to  attack  the  decision 
referred  to,  this  court  could  not  overrule  it, 
though  it  did  not  properly  expound  the  law, 
except  for  good  and  cogent  reasons  to  pro- 
mote the  ends  of  Justice  and  vindicate  the 
law.  The  decision  is  to  the  effect  that,  if  a 
pfnrchaser  buy  lands  sold  to  pay  liens  there- 
on, and  the  wife  of  the  owner  has  a  con- 
tingent right  of  dower  in  the  surplus  pro- 
ceeds of  sale,  such  purchaser  takes  such  lands 
smbject  to  such  contingent  right  of  dower  to 
the  extent  that  the  amount  thereof  may  be 
charged  against  such  lands  in  his  hands  when 
Bnch  dower  right  may  become  consummate, 
onless  such  dower  right  has  been  otherwise 
provided  for  or  satisfied.  The  section  of  Code 
ISOO  construed  is  section  3,  c.  65,  which 
reads  as  follows:  "Where  the  land  is  bona 
fide  sold  in  the  lifetime  of  a  husband  to  satis- 
fy a  lien  or  Incumbrance  thereon,  created  by 
deed  in  which  the  wife  is  united,  or  for  the 
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purchase  money  thereof,  i^hether  she  has 
united  therein  or  not,  or  created  before  the 
marriage,  or  otherwise  paramount  to  the 
claim  of  the  wife,  she  shall  have  no  right  to 
be  endowed  in  the  said  land.  But  if  a  sur- 
plus of  the  proceeds  of  sale  remain  after 
satisfying  the  said  lien  or  incumbrance  or 
purchase  money,  she  shall  be  entitled  to  dow- 
er in  said  surplus,  and  a  court  of  equity  hav- 
ing Jurisdiction  of  the  case  may  make  such 
order  as  may  seem  to  It  proper  to  secure  her 
right"  The  appellee  claims  that  this  sec- 
tion means,  and  should  be  so  construed,  that 
such  land  is  to  be  sold  entirely  free  and 
acquit  from  such  contingent  right  of  dower; 
that  it  only  attaches  to  the  surplus,  and  that 
it  Is  the  duty  of  a  court  of  equity  in  all  cases 
to  secure  such  right  On  first  impression  this 
undoubtedly  appears  to  be  the  true  meaning 
of  the  statute,  but  when  we  come  to  take 
into  consideration  the  nature  of  a  contingent 
right  of  dower,  that  it  is  a  mere  Inchoate  ex- 
pectancy, which  may  never  become  vested, 
about  which  no  suit  can  be  maintained,  the 
construction  of  such  section  must  be  broad 
enough  to  accomplish  the  end  of  its  enact- 
ment George  et  al.  v.  Hess,  4S  W.  Va.  534, 
87  S,  E.  564.  The  first  clause  bars  her  dower 
in  the  land  to  the  extent  of  the  paramount 
liens,  and  also  prevents  the  dower  in  the  sur- 
plils  being  assigned  in  kind.  The  second 
clause  gives  her  dower  in  the  surplus,  and  by 
the  retention  of  the  word  "dower"  makes  it 
an  interest  in  and  chargeable  against  the 
land  except  as  qualified  by  the  first  clause, 
and  this  is  that  it  cannot  be  assigned  In  kind, 
but  may  be  to  the  extent  of  the  surplus  as  a 
measure  of  value  charged  against  the  same. 
It  is  also  provided  that  in  any  proper  case  a 
court  of  equity  may  secure  such  right  of 
dower.  There  may  be  cases  In  which  it  may 
be  proper  and  right  to  sell  the  land  with  the 
consent  of  those  in  interest,  and  with  or  with- 
out the  consent  of  the  doweress,  free  and  ac- 
quit from  such  contingency;  and  in  such 
cases  it  would  be  the  duty  of  a  court  of 
equity  having  Jurisdiction  thereof  to  provide 
for  the  securing  of  such  dower  right  Ordi- 
narily, the  only  way  to  provide  for  such  con- 
tingency is  to  permit  the  land  to  be  sold  sub- 
ject thereto.  To  give  a  different  construction 
to  this  section,  we  must  treat  the  dower  right 
as  something  more  than  an  inchoate  expect- 
ancy, and  change  the  common-law  rules  in 
relation  thereto,  and  It  might  become  neces- 
sary before  sales  could  be  made  of  lands  in 
which  a  wife  may  have  a  contingent  right  of 
dower  to  have  such  wife  impleaded,  and  the 
value  of  such  contingency  ascertained  and 
secured,  and  thus  impose  upon  courts  of  equi- 
ty much  unnecessary  and  vain  labor.  How 
much  better  it  is  to  allow  the  purchaser  to 
take  the  risk  of  such  contingency?  If  he 
wants  to  get  rid  of  it,  he  can  do  so  by  pur- 
chase, as  a  wife  has  the  right  to  relinquisb 
the  same.  Thus  it  Is  plain  that  the  conclu- 
sion reached  by  the  court  In  the  case  of  Hol- 
den V.  Boggess  is  neither  unjust  nor  unrea- 
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sonable,  although  the  langiiage  of  the  statute 
mlght.be  otherwise  construed.  If  purchasers 
understand,  as  the  purchaser  did  in  this  case, 
that  in  judicial  and  other  similar  sales  they 
are  purchasing  subject  to  any  contingent 
right  of  dower  that  may  exist  against  the 
land,  they  may  make  their  bids  accordingly, 
and  assume  the  risks  thereof.  If  owners  and 
others  want  the  land  sold  free  and  acquit 
from  such  contingencies,  they  can  make  the 
necessary  legal  provision  for  so  doing.  To 
overrule  Holder  v.  Boggess,  we  must  also 
overrule  George  et  al.  v.  Hess,  as  both  these 
cases  are  dependent  on  the  same  legal  prin- 
ciples, are  constructions  of  the  same  statute, 
and  mutually  support  each  other. 

In  the  cases  of  Robinson  v.  Shacklett,  29 
Grat.  99,  and  Hurst  v.  Dulaney,  87  Va. 
444,  12  S.  B.  800,  the  Virginia  court  reached 
Just  the  opposite  conclusion  to  that  reached 
by  our  court  in  the  case  of  Holden  v.  Bog- 
gess. Hogg's  Equity  Principles,  130,  note. 
It  seems  to  me  that  an  examination  of  these 
cases  shows  that  the  Virginia  court  followed 
the  apparent  language  of  the  statute  without 
regard  to  the  purpose  of  the  enactment,  and 
without  considering  the  quality  and  nature 
of  a  contingent  right  of  dower  at  common 
law.  It  is  true  they  left  undetermined  the 
question  as  to  how  such  contingency  was  to 
be  secured  to  the  wife  in  case  the  land  Is 
sold  prior  to  the  death  of  the  husband,  hold- 
ing that  on  account  of  its  weight  and  impor- 
tance they  would  leave  It  for  future  consid- 
eration when  properly  presented  to  them. 
This  is  the  very  question  the  court  ought  to 
have  considered  before  pronouncing  decree 
relieving  the  land  from  being  charged  there- 
with. They  should  have  construed  the  stat- 
ute as  a  whole,  and  not  by  piecemeal.  This 
court  construed  it  as  a  whole,  and  reached 
the  just  conclusion  that  in  considering  the 
nature  of  a  contingent  right  of  dower  at  com- 
mon law  and  by  statute  there  was  no  other 
truly  equitable  way  to  preserve  it  to  the 
wife  BO  that  she  could  secure  it  when  it  be- 
came consummate  at  the  death  of  the  hus- 
band, except  by  making  it  a  charge  on  the 
land  when  sold  during  coverture,  and  that 
this  was  the  only  way  in  which  the  true  in- 
tention of  the  enactment  could  be  effected. 
In  doing  so  the  court  merely  held  that  the 
land,  unless  otherwise  provided,  was  sold 
subject  to  the  contingent  right  of  dower,  and 
the  purchaser  assumed  the  risk  thereof.  This 
is  the  usual  practice  in  equity  when  such 
contingency,  being  an  Inchoate  expectancy, 
hovers  over  land.  It  Is  too  uncertain  for 
equitable  consideration,  and  the  risk  thereof 
Is  left  to  the  purchaser.  On  the  other  hand, 
the  Virginia  court  holds  that  by  virtue  of 
the  statute  the  land  is  sold  free  and  acquit 
from,  and  the  court  finds  no  abiding  place 
for  such  contingency.  Now,  if  the  court  had 
gone  further,  and  held  that  the  common-law 
nature  of  a  contingent  right  of  dower  had 
been  so  changed  by  the  statute  as  to  give  a 
court  of  equity  jurisdiction  thereof  during 


the  life  of  the  husband,  and  that  it  had  be- 
come a  vested  estate  liable  to  be  defeated 
on  the  death  of  the  wife  prior  to  that  of  the 
husband,  and  that  provision  therefor  should 
be  made  in  all  cases  coming  within  the  pur- 
view of  a  court  of  equity,  whether  the  wife 
was  a  party  to  the  suit  or  not,  then  its  de- 
termination might  be  accepted  as  final  and 
just  Perceiving  the  difficulties  presented, 
the  court  purposely  avoided  them.  In  doing 
so,  it  committed  error,  which  hereafter  will 
have  to  be  rectified.  In  Robinson  ▼.  Shack- 
lett, 29  Grat  107,  Judge  Staples  says:  'The 
object  of  the  statute  seems  to  be  to  provide 
for  a  case  in  which  the  land  is  sold  in  the 
lifetime  of  the  husband  when  the  wife  has 
a  mere  contingent  right  of  dower.  Whether 
the  wife  ought  not  to  be  a  party  to  the  suit 
to  enforce  the  lien  or  incumbrance,  and,  if 
so,  whether  she  is  concluded  by  the  decree; 
whether  the  court  is  lK)und  to  make  an  order 
at  all  events  for  the  protection  of  her  rights, 
or  whether  it  has  a  discretion  on  the  subject; 
and  whethef ,  if  the  court  falls  to  make  sucb 
order,  and  directs  the  surplus  to  be  paid  to 
the  husband  or  distributed  among  his  credit- 
ors, his  wife  has,  after  the  death  of  the  hus- 
band, any  remedy,  and,  if  so,  what  it  is— are 
difficult  questions,  which  do  not  arise  in  the 
present  aspect  of  the  cause,  and  ought  not 
now  to  be  passed  upon.  One  thing  would 
seem,  however,  to  be  very  clear— that  the 
land  Is  not  liable  in  the  hands  of  the  pur- 
chaser, nor  is  he  bound  to  see  to  the  applica- 
tion of  the  purchase  money;  or  that  an  order 
is  entered  for  the  protection  of  the  wife/* 
In  short,  the  court  holds  that  the  land  is  sold 
free  and  acquit  from  the  contingent  right  of 
dower,  but  to  determine  what  becomes  of 
the  contingency  is  too  difficult  a  question  for 
the  present  Investigation  of  the  court  In 
the  case  of  Chalmers  v.  Funk  &  Sons,  76  Va. 
717,  the  Virginia  court  held,  Judge  Staples 
delivering  the  opinion,  that:  "In  the  inter- 
pretation of  statutes,  as  of  deeds,  the  pri- 
mary object  is  to  ascertain  the  intention  of 
the  lawmakers,  and  to  give  that  intention  ef- 
fect, although  the  construction  may  not  be 
in  conformity  with  the  letter  of  the  law. 
The  whole  statute  must  be  taken  together, 
and  the  different  provisions  reconciled,  so  as 
to  make  the  entire  act  consistent  and  harmo- 
nious." If  the  court  had  followed  out  its 
own  rules,  and  construed  the  statute  as  a 
whole,  instead  of  avoiding  such  construction, 
its  conclusion  might  not  have  been  different 
from  that  reached  by  this  court,  which  did 
construe  the  statute  as  a  whole  in  the  light 
of  the  common  law.  Bank  of  Bramwell  v. 
County  Court,  86  W.  Va.  341,  15  S.  B.  78. 
The  Virginia  court  construes  a  clause  of  a 
section  of  the  statute,  and  leaves  a  depend- 
ent clause  not  construed  because  it  is  dlflS* 
cult  of  construction  standing  alone.  This 
court  construes  the  whole  section  together, 
and  arrives  at  a  much  more  equitable  and 
just  construction,  although  not  in  harmony 
with  the  apparent  letter  of  the  law.    Under 
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the  decision  of  this  conrt  all  such  sales, 
whether  made  by  a  court  or  trustee,  are  sub- 
ject to  any  contingent  right  of  dower  exist- 
ing at  the  time  of  the  sale  in  the  subject- 
matter  thereof,  unless  otherwise  provided, 
and  the  purchaser  assumes  the  risk  of  such 
contingency  ever  becoming  vested.  Under 
the  decision  of  the  Virginia  court  all  such 
sales  are  made  free  and  acquit  from  all  such 
contingencies,  and  they  are  left  to  take  care 
of  themselves,  subject  to  future  determina- 
tion of  the  court  on  proper  case  presented. 
It  does  not  make  any  difference  to  a  purchas- 
er which  of  these  rules  prevail  If  he  has  no- 
tice thereof  at  the  time  of  his  purchase. 
The  rule  becomes  a  part  of  his  purchase.  He 
makes  his  purchase  with  open  eyes,  and  if 
under  it  he  purchases  subject  to  the  contin- 
gency, he  assumes  the  responsibility  thereof. 
If,  on  the  other  hand,  he  purchases  free  and 
acquit  from  such  contingency,  the  responsi- 
bility never  attaches  to  him.  The  plaintiff 
in  this  case  Is  not  an  innocent  purchaser. 
He  was  familiar  with  the  rule,  and  stated  it 
to  the  trustee  making  the  sale.  The  pur- 
chaser in  Holden  v.  Boggess  might  with  some 
degree  of  propriety  claim  to  be  an  innocent 
purchaser.  Not  so  the  purchaser  in  the  pres- 
ent case.  He  knew  of  the  conflict  between 
the  Virginia  court  and  this  court.  He  took 
the  risk  of  being  able  to  convince  the  court 
of  its  error.  This  does  not  make  him  an  in- 
nocent purchaser,  for  he  was  fully  aware  of 
the  dangerous  character  of  the  risk  he  as- 
sumed in  so  doing.  He  was  probably  urged 
on  thereto  by  the  decisions  of  this  court  in 
the  cases  of  Freer  v.  Davis,  52  W.  Va.  1,  43 
S.  E.  164;  Richmond  v.  Henderson,  48  W. 
Va.  389,  87  S.  R  653,  86  Am.  St  Rep.  17; 
Ralston  v.  Weston,  46  W.  Va.  544,  33  S.  B. 
326,  76  Am.  St  Rep.  834;  and  Mayer  v. 
Frobe,  40  W.  Va.  246,  22  S.  E.  58.  This  case 
lacks  the  necessity  and  justice  that  influenced 
the  court  in  the  other  cases  referred  to,  and 
he  fails  to  show  any  good  cause  for  overrul- 
ing the  case  attacked  other  than  the  mere  let- 
ter of  the  law,  without  regard  to  its  spirit 
and  intention.  His  contention  cannot  be  sus- 
tained. The  case  of  laege  v.  Bossieuz,  16 
Grat  83,  76  Am.  Dec.  189,  is  not  inconsistent 
with  this  determination,  as  it  is  herein  rec- 
ognized that  a  court  of  equity,  by  consent  of 
the  parties  in  interest,  may  direct  a  sale  free 
and  acquit  ftom  a  contingent  right  of  dower. 
In  such  case  the  contingency  does  not  fol- 
low the  property  into  the  hands  of  the  pur- 
chaser, but  attaches  to  the  proceeds  of  sale, 
and  it  becomes  obligatory  on  the  court  to 
make  the  necessary  provision  for  the  preser- 
vation of  the  wife's  rights  during  coverture. 
The  decision  of  this  court  in  the  cases  of  Hol- 
den Y.  Boggess  and  George  v.  Hess  are  ap- 
proved, and,  as  plaintiff  became  the  purchas- 
er of  the  property  in  controversy  subject  to 
the  contingent  right  of  dower,  he  is  not  enti- 
tled to  the  relief  prayed  for  in  his  bilL 

The  decree  is  reversed,  the  demurrer  sus- 
tained, and  the  bill  dismissed  as  being  vdth- 
•ot  equity. 


(54  W.  Va.  303) 
H.  O.  HURLBURT  &  SONS  v.  STRAUB. 

(Supreme  Ck>urt  of  Appeals  of  West  Vhrginia. 

Dec.  6,  1903.) 

OFFICE  JUDGMENT— SBTTINQ  ilSIDE-GAMING— 
CHECK  IN  PAYMENT— MONEY  LOANED— NE- 
GOTIABLE INSTRUMENT— REVERSAL  ON  AP- 
PEAL. 

1.  Where  the  plaintiff  has  filed  with  his  dec- 
laration at  roles  the  affidavit  required  by  sec- 
tion 46.  c.  125,  Code  1899,  the  circuit  court  has 
no  authority  to  set  aside  the  office  judgmeut, 
regularly  entered,  until  the  defendant  has 
pleaded  to  issue  ai^d  filed  his  counter  affidavit 
with  his  plea;  but  it  is  the  duty  of  such  court, 
in  the  absence  of  such  affidavit,  to  enter  up 
judgment  on  the  plaintiff's  affidavit. 

2.  When  the  defendant  fails  to  file  such  af- 
fidavit at  the  first  term  of  court  at  which  such 
office  Judgment  hecomes  final,  he  cannot  file  It 
at  any  succeeding  term  of  court. 

3b  The  alleged  loser  in  a  game  of  poker  gave 
the  winner  a  check  for  $500,  payable  to  an  in- 
nocent merchant  firm.  The  firm  refused  to  ac- 
cept it  until  the  loser  promised  payment  there- 
of on  maturity.  Such  check  is  not  void  under 
section  1,  c.  97,  Code  1899.  as  it  represents  a 
debt  between  the  firm  and  the  loser,  with  which 
the  winner  has  nothing  to  do. 

4.  The  loaning  of  money  to  pay  a  gaming 
debt,  not  at  the  time  thereof,  but  after  such 
debt  has  been  incurred,  is  not  forbidden  by  the 
statute  against  gaming  (chapter  97,  Code  1899), 
even  though  the  lender  has  knowledge  for  what 
purpose  the  money  is  going  to  be  used. 

5.  A  note  or  check  payable  to  the  winner  in 
a  gaming  transaction  is  void,  and  no  suit  can 
be  maintained  thereon,  even  by.  an  innocent 
holder  for  value,  unless  the  maker  has  induced 
the  purchase  thereof  by  promising  payment.  In 
such  case  the  maker  is  estopped,  as  against  such 
innocent  holder,  from  setting  up  the  gaming 
consideration  for  such  note  or  check. 

6.  A  bona  fide  holder  for  value  of  a  negotiable 
instrument  not  void,  taken  in  due  course  of 
business,  takes  the  same  free  from  all  equities 
existing  between  the  maker  and  payee  of  which 
he  has  no  notice. 

7.  On  a  reversal  of  a  judgment,  if  the  de- 
fendant's pleas  show  no  defense  to  the  action, 
this  court  will  render  judgment  for  the  plain- 
tiff. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Taylor  County; 
John  Homer  Holt,  Judge. 

Action  by  H.  O.  Hurlburt  &  Sons  against 
Charles  R.  Straub.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.    Reversed. 

W.  E.  Dent,  for  plaintiffs  in  error. 


DENT,  J.  H.  O.  Hurlburt  &  Sons  com- 
plain of  a  judgment  of  the  circuit  court  of 
Taylor  county,  in  a  certain  action  at  law 
wherein  they  are  plaintiffs  and  Charles  H. 
Straub  is  defendant  The  facts  are  as  fol- 
lows: Some  time  in  the  month  of  July,  1902, 
Charles  H.  Straub  gave  the  following  check 
to  one  P.  L.  Bartlett:  "Grafton,  W.  Va.  Oct 
15,  1902.  The  Grafton  Bank,  Pay  to  the  or- 
der of  Loar  Bros.  ($500.00)  Five  Hundred 
00/100  Dollars,  for  cash.  Chas.  H.  Straub." 
Mr.  Bartlett  took  the  check  to  Loar  Bros.* 
store,  where  they  were  carrying  on  the  jew- 
elry business,  and  asked  that  he  be  given 
the  money  on  it  The  members  of  the  firm 
were  absent,  and  the  clerk  in  charge,  know- 

f  4.  Bee  Gaming,  vol.  24,  Cent.  Dig.  i  47. 
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ing  that  the  firm  had  before  cashed  checks 
for  the  maker,  advanced  $100  on  the  check, 
and  held  the  lesidne  until  the  Arm  should 
see  it.  When  it  was  shown  to  Mr.  George 
Loar,  a  member  of  the  firm,  he  declined  to 
accept  It  until  he  should  see  Mr.  Straub. 
He  immediately  called  Mr.  Straub's  atten- 
tion to  it,  and  Mr.  Straub  told  him  the  check 
was  all  right,  that  he  had  no  money  in  the 
bank,  but  he  would  pay  it  on  its  maturity. 
Mr.  Loar,  being  doubtful  of  Mr.  Straub's 
financial  ability,  asked  him  if  he  would  se- 
cure the  check,  and  he  assured  him  he  would 
in  any  manner  except  by  deed  of  trust  on 
his  real  estate,  as  he  did  not  want  his  wife 
to  have  anything  to  do  with  it  Mr  Loar, 
upon  these  assm'ances,  accepted  the  check 
and  paid  the  money  to  Bartlett,  less  the 
discount  thereof.  Mr.  Loar  was  informed  by 
Mr.  Bartlett  that  the  check  was  given  in  a 
coal  deal.  The  next  morning  Mr.  Loar  again 
saw  Mr.  Straub,  and  asked  him  about  giv- 
ing secm-ity  for  the  payment  of  th^  check. 
Mr.  Straub  informed  him  that  he  had  chan- 
ged his  mind  and  would  not  pay  the  check. 
Loar  Bros,  assigned  the  check  to  the  plain- 
tiffs, who  gave  them  credit  for  the  amount 
on  a  wholesale  merchandise  bill.  Neither 
Loar  Bros,  before  acceptance,  nor  the  plain- 
tiffs, had  any  notice  of  the  transaction  be- 
tween Bartlett  and  Straub,  which  it  appears 
was  a  game  of  poker,  and  the  indebtedness 
existing  between  Mr.  Straub  and  Mr.  Bart- 
lett was  for  money  lost  or  money  loaned  to 
be  lost  in  such  game.  The  check,  being  pre- 
sented to  the  bank  in  due  course  of  busi- 
ness, was  protested  for  nonpayment  The 
plaintiffs  then  brought  suit  against  Straub 
to  enforce  payment  thereof.  With  their  dec- 
laration they  filed  an  aflldavit  under  section 
46,  c.  125,  Code  1899,  of  the  amount  they 
were  entitled  to  recover.  At  December  rules, 
Straub  failing  to  put  in  an  appearance,  the 
office  Judgment  was  confirmed.  At  the  Jan- 
uary term  the  case  was  placed  on  the  ofiice 
judgment  docket.  Straub  then  appeared  and 
moved  to  set  aside  the  office  Judgment,'  and 
tendered  his  two  several  pleas  in  writing. 
The  plaintiffs  resisted  the  motion  because 
he  failed  to  file  the  affidavit  required  by  the 
section  aforesaid.  The  court,  however,  set 
aside  the  office  Judgment,  and  took  time  to 
consider  of  the  pleas,  to  which  action  of  the 
court  the  plaintiffs  objected  and  excepted. 
The  case  so  stood  until  the  April  term,  when 
the  court  overruled  the  motion  to  reject  the 
pleas,  allowed  them  to  biB  filed,  and  also 
allowed  the  defendant  to  file  the  affidavit 
required  by  section  46,  c.  125,  Code  1899, 
to  which  the  plaintiffs  objected  and  excepted 
because  it  came  too  late.  The  plaintiffs  then 
filed  a  special  replication  to  the  pleas,  in 
which  defendant  Joined.  The  Jury  found  a 
verdict  in  favor  of  the  defendant  upon  his 
pleas,  which  the  court  on  motion  refused  to 
set  aside,  but  gave  Judgment  accordingly,  to 
which  the  plaintiffs  excepted. 
The  first  question  is,  did  the  court  err  in 


setting  aside  the  office  judgment?  This  de- 
pends on  the  language  of  section  46,  c.  125, 
Code  1899.  After  reciting  the  affidavit  filed 
by  plaintiff,  this  section,  in  relation  to  the 
defendant,  says:  ''No  plea  shall  be  filed  In 
the  case  either  at  rules  or  in  court,  unless 
the  defendant  shall  tile  with  the  plea,  his 
affidavit  that  there  is  not  as  he  verily  be- 
lieves any  sum  due  from  him  to  the  plaintiff 
upon  the  demand  or  demands  stated  in  the 
plaintiff's  declaration.  ♦  ♦  ♦  If  such  plea 
and  affidavit  be  npt  ffied  Judgment  shall  be 
entered  for  the  plaintiff  by  the  court  for  the 
sum  stated  in  his  affidavit,  with  Interest 
thereon  from  the  date  of  the  affidavit  till 
paid."  This  language  is  Imperative,  and  giveil 
the  court  no  discretionary  power  in  relation 
thereto.  If  the  affidavit  is  not  filed,  the  court 
must  enter  up  Judgment  in  favor  of  the  plain- 
tiff, and  if  he  refuses  to  do  so,  and  arbitra- 
rily sets  aside  the  office  Judgment,  his  action 
is  coram  non  Judice,  and  he  may  be  compelled 
to  enter  up  Judgment  thereon  by  mandamus. 
Mastillar  v.  Ward,  52  W.  Va.  74,  43  S.  E. 
178;  Quesenbury  v.  People's  Building  & 
Loan  Association,  44  W.  Va.  512,  30  S.  E. 
73.  Having  no  authority  to  set  aside  the 
office  Judgment,  he  could  neither  allow  the 
pleas  nor  affidavit  to  be  filed  at  the  next 
term,  but  Judgment  should  have  been  enter- 
ed for  the  plaintiffs.  And  it  is  the  duty  of 
the  court  to  reverse  the  Judgment  and  enter 
up  the  Judgment  the  circuit  court  should 
have  entered  for  want  of  the  defendant's 
affidavit  presented  at  the  proper  time. 

As  this  case  presents  some  interesting 
questions  that  should  be  settled  for  the  pub- 
lic good,  we  proceed  to  consider  it  on  its 
merits.  The  main  question  is  as  to  w^hether 
a  recovery  on  a  check  of  this  character  is 
forbidden  by  section  1,  c.  97,  Code  1899, 
which  is  in  these  words:  "Every  contract, 
conveyance  or  assurance,  of  which  the  con- 
sideration or  any  part  thereof,  is  money, 
property  or  other  thing,  won  or  bet  at  any 
game,  sport,  pastime  or  wager  or  money 
lent  or  advanced  at  the  time  of  any  gam- 
ing, betting,  or  wagering,  to  be  used  in  being 
so  bet  or  wagered  (when  the  person  lending 
or  advancing  it  knows  that  it  is  to  be  so 
used)  shall  be  void."  Under  a  similar  but 
more  explicit  section  the  court  of  appeals 
of  Ylrginla,  when  this  state  was  a  part  there- 
of, held  "that  the  assignee  of  a  bond  for 
money  won  at  gaming  cannot  recover,  though 
the  assignment  was  for  a  valuable  consid- 
eration, and  though  he  had  no  notice  of  the 
origin  of  the  bond,  unless  the  obligor  before 
the  assignment  induce  him  to  take  the  bond 
by  promising  to  pay  him  the  money."  And 
in  Woodson  v.  Barrett,  2  Hen.  &  M.  80,  3 
Am.  Dec.  612,  Buckner  v.  Smith,  1  Wash. 
299,  1  Am.  Dec.  463,  and  Hoomes  v.  Stock, 
Id.  389,  the  doctrine  was  established  that, 
if  an  assignee  is  induced  by  assurances  of 
payment  from  the  obligor  to  become  the  pur- 
chaser of  the  note,  he  can  enforce  payment 
thereof.    These  cases  are  on  the  theory  that 
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the  contract  Is  void  and  nonnegotiable  in 
whatever  hands  found,  innocent  or  guilty, 
unless  the  obligor  has  given  new  vitality 
thereto  by  inducing  the  purchaser  to  take  it 
on  promise  of  payment  Then  it  becomes  a 
new  promise  between  the  obligor  and  pur* 
chaser,  and  is  relieved  from  the  inhibition  of 
the  statute.  The  statute  forbids  the  loaning 
of  money  at  the  time  of  any  gaming,  to  be 
used  for  the  purposes  therof,  when  the  len- 
der knows  it  to  be  so  used,  but  it  does  not 
forbid  the  loaning  of  money  after  such  gam- 
ing, and  not  at  the  time  and  place  thereof, 
to  be  used  in  the  payment  of  debts  thus  con- 
tracted. In  14  Am.  &  Eng.  En.  Law,  642, 
the  law  is  stated  to  be:  "Where  the  loss  is 
already  incurred,  any  person,  other  than  the 
winner,  who  advances  money  or  other  prop- 
erty to  the  loser  to  enable  him  to  pay  the 
loss,  may  recover  such  advance,  in  the  ab- 
sence of  a  special  statute."  In  the  case  of 
Armstrong  v.  The  National  Exchange  Bank, 
133  U.  S.  434,  10  Sup.  Ct.  450,  33  L.  Ed.  747, 
It  is  held  that,  "where  losses  have  been  made 
in  an  illegal  transaction,  a  person  who  lends 
money  to  the  loser  with  which  to  pay  the 
debt  can  recover  the  loan,  notwithstanding 
his  knowledge  of  the  fact  that  the  money 
was  to  be  so  used."  Both  under  the  stat- 
ute and  decisions,  the  lender  who  has  no 
knowledge  that  his  money  is  going  to  be  used 
for  gaming  purposes  or  to  pay  a  gaming 
debt  has  the  undisputed  right  to  recover  the 
same,  nor  is  the  note  given  for  such  loan 
either  void  or  voidable. 

In  this  case  Loar  Bros.,  at  the  instance  of 
Straub,  on  promise  of  repayment  and  secu- 
rity, furnished  the  money  to  pay  a  debt 
which  they  did  not  know  was  a  poker  debt, 
on  a  check  drawn  in  their  favor  by  Straub. 
The  check  never  became  an  evidence  of  debt 
until  it  was  accepted  and  paid  by  Loar  Bros* 
It  Is  therefore  an  evidence  of  debt  alone  be- 
tween Loar  Bros.,  who  had  no  part  in  or 
knowledge  of  the  gaming,  and  Straub,  the 
loser.  The  winner  was  not  a  party  to  it 
in  any  way,  hence  it  is  in  no  sense  rendered 
void  by  the  statute.  It  was  accepted  by  Loar 
Bros,  on  the  credit  and  promises  of  Straub 
alone.  They  would  not  have  taken  or  ac- 
cepted it  from  the  winner,  although  they 
might  have  legally  done  so,  as  representative 
of  a  loan  to  Straub,  if  the  latter  had  not 
agreed  with  them  to  pay  it  when  it  should  fall 
due.  If  Straub  had  refused  to  promise  pay- 
ment of  the  check  and  repudiated  it,  they 
could  have  immediately  recovered  back  from 
Bartlett  the  $100  advanced  by  the  clerk,  but 
by  his  promises  and  assurance  he  induced 
them  to  pay  the  balance,  and  hence  he  rat- 
ified the  unauthorized  payment  already  made 
by  their  clerk.  In  the  case  of  Armstrong 
V.  American  Exchange  Bank,  cited,  the  court 
lays  it  down  as  an  established  rule  that  "an 
obligation  will  be  enforced,  though  indirectly 
connected  with  an  illegal  transaction,  if  It 
Is  supported  by  an  Independent  considera- 
tion, so  that  the  plaintiff  does  not  require 


the  aid  of  the  illegal  transaction  to  make 
out  his  case."  This  rule  applies  to  this  case. 
Here  the  plaintiffs  could  make  out  their  case 
without  reference  to  the  gaming  contract 
The  check  was  nothing  more  than  an  invita- 
tion from  Straub  to  Loar  Bros,  to  pay  for 
him  the  sum  of  $500,  without  any  specifica- 
tion of  the  reason  therefor.  If  they  had  ac- 
cepted the  check  without  consulting  him,  it 
would  have  been  binding  on  him  (2  Mod. 
279,  and  cases  before  cited),  for  the  consid- 
eration, as  between  him  and  Loar  Bros.,  was 
the  cash  payment  specified  on  the  check,  and 
not  a  gaming  consideration.  Loar  Bros,  were 
not  satisfied  to  accept  it  without  consulting 
Mr.  Straub.  He  assured  them  it  was  all 
right  would  be  paid,  and  he  would  do  any- 
thing he  could  to  secure  it  The  next  day 
after  they  had  accepted  it  they  again  sought 
him  about  securing  it  He  then  told  them 
he  had  changed  his  mind  and  would  not  pay 
it  Mr.  Straub  did  not  seek  them  either  time 
to  notify  them  not  to  accept  the  check  or 
that  it  was  for  a  gambling  debt  They  were 
compelled  to  seek  him,  and  he  at  first  assures 
them  that  it  is  all  right  and  will  be  paid  at 
maturity,  and  after  they  had  accepted  and 
seek  him  to  make  it  secure  he  repudiates  it. 
The  check  not  being  void  under  the  statute, 
the  consideration  therefor  being  cash,  the 
Hurlburt  Bros.,  being  innocent  holders  there- 
of, for  value  without  notice,  are  entitled  to 
recover  thereon. 

An  examination  of  defendant's  pleas  shows 
that  nefther  of  them  alleges  that  plaintiffs 
had  any  notice  of  anything  that  would  viti- 
ate it  in  their  hands  as  the  innocent  holders 
thereof  for  value.  The  second  plea  does  not 
pretend  to  make  any  such  allegation.  The 
first  plea  avers  that  the  check  was  given  to 
one  Bartlett  in  payment  of  a  gambling  debt 
and  that  Loar  Bros.,  before  acceptance,  had 
notice  that  it  would  not  be  honored.  And 
it  further  alleges  "that  said  defendant  is  not 
the  holder  of  said  writing  obligatory  for  a 
valuable  consideration  and  without  notice  of 
the  character  of  said  instrument,  but  had 
full  and  complete  information  of  its  being 
issued  at  the  gaming  table  and  in  payment 
of  a  debt  contracted  at  the  gaming  table." 
The  plaintiffs  are  nowhere  mentioned  in  the 
plea.  Assuming  that  the  plaintiffs  are  meant 
by  the  word  "defendant"  in  the  clause  last 
quoted,  the  allegation  Is  that  they  had  notice 
"of  Its  being  issued  at  the  gaming  table  and 
in  payment  of  a  debt  contracted  at  the  gam- 
ing table.**  It  does  not  allege  that  they  had 
notice  that  Loar  Bros,  had  notice  before  ac- 
ceptance that  it  would  not  be  honored. 

Although  plaintiffs  had  knowledge  that  the 
check  was  issued  in  payment  of  a  debt  con- 
tracted at  the  gaming  table,  it  would  be  valid 
in  their  hands  unless  they  had  notice*  that 
the  acceptors  were  notified  that  it  would 
not  be  honored  before  they  accepted  and  paid 
it  Both  pleas  are  based  on  the  theory  that 
the  check  is  void  under  the  statute,  which, 
as  heretofore  shown,  is  not  true— not  being 
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a  coDtract  between  the  winner  and  loser, 
bnt  between  the  loser  and  Loar  Bros.,  not 
parties  to  the  gaming  within  the  purview 
of  the  statute.  The  note  not  being  void,  the 
plaintiffs  took  It  free  from  all  equities  ex- 
isting between  the  maker  and  acceptor  of 
which  they  had  no  notice.  The  only  equity 
claimed  to  exist  between  the  maker  and  ac- 
ceptor Is  that  the  acceptor  had  notice  not  to 
accept  prior  to  acceptance.  The  plea  fails 
to  allege  notice  of  any  such  equity  In  the 
plaintiffs,  hence  as  to  them  It  was  bad.  Nei- 
ther plea  presenting  any  defense  as  against 
the  plaintiffs,  they  should  have  both  been 
rejected  and  Judgment  entered  for  the  plain- 
tiffs. All  the  other  questions  being  legal,  the 
only  question  of  fact  which  could  have  been 
subtnltted  to  the  Jury  was  as  to  whether 
Loar  Bros,  had  notice  not  to  accept  the  check 
before  they  did  so.  On  this,  even  the  de- 
fendant's eyldence  Is  In  favor  of  the  plaintiffs. 
This,  however,  Is  an  Issue  In  which  the  plain- 
tiffs are  not  Interested,  for  there  Is  no  alle- 
gation In  the  pleas  that  they  had  notice  of 
such  defense.  The  gaming  statute  was  en- 
acted to  prevent  all  kinds  of  gambling,  and 
not  for  the  purpose  of  allowing  those  who 
engage  In  such  pastime  unlawfully  to  foist 
on  Innocent  parties,  by  any  trick  or  device, 
their  gambling  debts  or  expenses.  If  the  law 
permitted,  how  easy  It  would  be  for  two 
gamblers  with  hardened  consciences  to  fix 
up  a  check  of  this  kind  upon  Innocent  par^ 
ties,  induce  them  to  accept  It  on  false  repre- 
.  sentations,  and,  after  they  had  mutually  re- 
ceived and  enjoyed  the  proceeds  In  common, 
avoid  the  check  as  being  a  gaming  contract 
Gaming  of  this  kind  would  become  very  pop- 
ular among  gamesters,  for  they  could  con- 
tinue to  enjoy  their  beloved  game  of  poker 
and  make  wholly  innocent  parties  become 
their  bankers  and  bear  their  losses.  Such  a 
law  would  be  a  law  of  promotion  Instead  of 
prevention.  If  the  defendant  was  really 
cheated,  as  he  says,  he  may  deserve  some 
sympathy,  yet  he  should  not  be  permitted 
to  make  Innocent  parties  pay  his  gambling 
debts.  The  lawbreaker  must  bear  the  pen- 
alties thereof.  If  a  lamb  does  not  want  to 
be  shorn,  he  must  avoid  the  shears.  The 
law  will  not  permit  him  to  drag  the  Inno- 
cent beneath  them. 

The  Judgment  is  reversed,  the  verdict  of 
the  Jury  set  aside,  and  a  Judgment  entered 
for  the  plaintiffs  for  the  sum  of  $501.60,  with 
interest  thereon  from  October  16,  1903,  until 
the  5th  day  of  December,  1903,  amounting 
in  the  aggregate  to  the  sum  of  $535.85,  with 
interest  thereon  until  paid. 

(54  w.  va.  im 

WEES  et  al.  v.  GOAL  &  IRON  RY.  CO. 

(Supreme  Ck>urt  of  Appeals  of  West  Yir^nia. 

Dec.  12,  1903.) 

HIGHWAYS  —  OBSTRUCTION  —  INDICTMENT  — 
INJUNCTION— NUISANCE— DAMAGES. 

1.  Public  roads  and  highways  are  common 
property  of  all  the  people,  and  for  their  ob- 


struction the  statute  gives  a  remedy  by  indict- 
ment. 

2.  Talbott  T.  King,  9  S.  B.  48,  82  W.  Va.  6 
(Syl.,  point  1),  reaffirmed. 

3.  A  private  individual  who  is  injured  by 
the  obstruction  of  a  public  road  cannot,  by  a 
suit  brought  on  behalf  of  himself  and  all  oth- 
ers who  are  similarly  situated  who  would  come 
into  the  suit  and  contribute  to  its  costs.  enj<Hn 
such  obstruction  as  a  public  nuisance. 

4.  When  the  alleged  nuisance  is  of  a  public 
character,  the  court  will  consider  the  Injuries 
which  may  result  to  the  public  b^  granting  the 
injunction,  as  well  as  the  injuries  to  be  sus- 
tained by  the  plaintiff  in  refusing  it. 

5.  And,  when  the  public  benefit  derived  from 
the  thing  complained  of  outweighs  the  private 
inconvemence,  an  injunction  will  not  be  granted. 

6.  Courts  should  exercise  great  caution  in  en- 
joining acts  alleged  to  constitute  public  nui- 
sances at  the  suit  of  private  parties,  lest,  in  pro- 
tecting the  latter,  much  greater  injury  be  done 
to  the  public. 

(Syllabus  by  the  Oourt) 

Appeal  from  Circuit  Court,  Randolph 
County;  John  Homer  Holt,  Judge. 

Bill  by  Perry  H.  Wees  and  others  against 
the  Goal  &  Iron  Railway  Company.  Decree 
for  defendant,  and  plaintiffs  appeaL  Af- 
firmed. 

W.  B.  Maxwell,  for  appellants,  a  W. 
Dalley,  for  appellee. 

McWHORTBR,  P.  Perry  H.  Wees,  Jeaae 
W.  Oodden,  Charles  B.  MyUus,  Plilllp  C.  Har- 
per, and  W.  Harrison  Coberly  presented  their 
bill  In  equity  to  the  judge  of  the  circuit  court 
of  Randolph  county  against  the  Coal  &  Iron 
Railway  Company,  alleging  that  said  com- 
pany was  engaged  in  the  construction  of  a 
railroad  southward  from  the  city  of  Blkins  to 
a  point  on  Greenbrier  river  In  Pocahontas 
county;  that  plaintiffs  were  Iand0¥mer8. 
owning  land  along  or  in  the  vicinity  of  the 
said  line  of  railroad  on  or  near  the  Shafer*B 
Fork  of  Cheat  river,  in  Randolph  county* 
said  railroad  running  through  a  part  of  the 
lands  of  plaintiffs  Wees,  Godden,  and  Har- 
per, and  near  the  lands  of  plaintiffs  Myliua 
and  Coberly;  and  alleged  that  there  were  a 
large  number  of  other  landowners  similarly 
situated  with  reference  to  said  railroad  as 
the  plaintiffs,  and  that  plaintiffs'  suit  should 
be  held  and  treated  as  a  suit  brought  on  be- 
half of  the  plaintiffs  and  all  others  who  were 
similarly  situated  who  would  come  into  the 
suit  and  contribute  to  the  cost  thereof;  that 
a  public  road  had  been  established  many 
years  ago  from  a  point  within  what  are  now 
the  corporate  limits  of  the  city  of  Blkins, 
southward  to  the  Dry  Fork  of  Cheat  river  in 
said  county,  and  commonly  known  as  the 
"Seneca  Road,"  and  maintained  as  such  pub- 
lic road  for  more  than  20  years,  and  probably 
for  more  than  50  years,  by  the  authorities  of 
Randolph  county,  at  considerable  expense  in 
repairs  from  year  to  year;  that  some  six 
years  prior  to  the  filing  of  their  bill  the  coun- 
ty court  of  said  county  at  a  heavy  expense 
constructed  a  steel  or  Iron  bridge  across  said 

f  S.  See  Highway!,  voL  »,  Cent.  Dig.  §  4SS. 
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Shafer's  Tork  of  said  river  on  the  line  of  said 
public  road,  and  th^  plaintiff  Harper,  after 
the  erection  of  said  bridge,  relying  on  the 
permanency  thereof,  purchased  a  farm  on 
which  the  same  was  located,  which  farm  lies 
on  both  sides  of  said  river,  and  he  expected 
to  use  said  public  bridge  so  as  to  receive  the 
full  benefits  of  said  farm;  that  about  one- 
half  in  value  and  productiveness  of  said  farm 
was  on  each  side  of  said  bridge,  and  the  farm 
was  much  more  valuable  with  the  use  of  said 
bridge  than  if  the  same  were  destroyed;  that 
piaintiff  Mylius,  after  said  bridge  had  been 
erected,  purchased  a  small  parcel  of  five  or 
six  acres  of  land  on  the  south  side  of  said 
river,  near  the  end  of  said  bridge,  and  erect- 
ed a  storehouse  thereon,  at  a  total  expense 
to  himself  of  about  $1,000,  and  engaged  in 
the  mercantile  business,  and  with  said  bridge 
remaining  had  good  prospects  of  having  a 
successful  business,  but  with  said  bridge  de- 
stroyed his  prospects  of  success  were  greatly 
injured;  that  there  had  been  a  public  road 
established  by  said  county  court  leading  up 
tb6  northern  side  of  Cheat  river  from  said 
Seneca  road  from  near  the  northern  end  of 
said  bridge,  and  that  plaintiffs  Wees  and 
€k)dden  were  the  respective  owners  of  farms 
located  on  this  road,  and,  while  It  had  not 
yet  been  entirely  completed,  it  was  so  far 
completed  that  the  said  plaintiffs  were  able 
to  use  the  same  in  getting  to  and  from  their 
said  farms  from  Seneca  road,  and  the  new 
road  was  the  only  prapticable  way  of  get- 
ting to  and  from  their  said  farms;  that  the 
defendant,  without  any  authority  whatever 
from  the  said  county  court  or  from  the  land- 
owners, entered  upon  the  said  Seneca  road  at 
a  number  of  places,  and  took  the  same  at 
other  places  crossing  over  the  said  road,  and 
for  several  miles  of  the  distance,  particularly 
some  two  or  throe  miles  below  said  bridge, 
destroyed  the  said  road  to  such  an  extent 
that  the  same  was  not  safely  passable  for 
teams,  stock,  or  persons,  and  wero  then  dili- 
gently employed  laying  their  tracks  on  what 
It  had  made  its  roadbed,  utterly  destroying  ^ 
large  part  of  said  public  road,  and  making  it 
impassable  and  unsafe,  and  injuring  the  sub- 
stance of  the  value  of  the  land  of  plaintiffs, 
and  largely  decreasing  the  value  of  said 
lands;  that  defendant  had  not  restored  the 
road  so  taken  by  it  to  its  former  condition,  or 
80  as  ndt  necessarily  to  impair  its  useful- 
ness; that  defendant  had  also  taken  and  de- 
stroyM  the  said  public  road  leading  up  Sha- 
rer's Fork  from  said  Seneca  road,  so  that 
plaintiffs  Wees  and  Godden  and  all  other  per- 
flons  similarly  situated  had  no  practicable 
way  to  get  to  and  from  their  farms,  which 
were  located  on  said  road  which  defendant 
bad  destroyed,  Without  permission  from  the 
county  court  or  landowners,  and  had  made 
no  road  equally  convenient  in  lieu  of  the 
same;  that  the  defendant,  In  the  construction 
of  its  road,  in  cutting  timber  from  its  right 
of  way  above  said  bridge,  felled  a  large  part 
of  said  timber  into  said  Cheat  river,  and  a 


flood,  having  come  in  said  river,  washed  said 
timber  down  against  said  bridge  and  destroy- 
ed it,  and  that  defendant  should  be  required 
to  restore  it;  that  defendant,  by  reason  of 
the  taking  of  said  county  roads  and  destroy- 
ing said  bridge  without  the  authority  of  the 
county  court  or  the  plaintiffs  and  other  per- 
sons, was  guilty  of  such  an  obstruction  of  said 
roads  and  such  irreparable  damage  to  the 
plaintiffs  and  each  of  them  and  to  the  public 
as  amount  to  a  nuisance,  and  that  it  should  be 
inhibited,  restrained,  and  enjoined,  and  by 
mandatory  injunction  requhred,  to  restore  said 
roads,  and  each  of  them,  and  the  bridge  to 
their  former  usefulness;  that,  as  the  said  roads 
and  bridge  were  located,  there  was  standing 
south  of  said  bridge  many  millions  of  feet  of 
merchantable  timber,  the  natural  place  to 
market  which,  when  sawed  into  lumber,  was 
on  the  railroad  near  the  northern  or  western 
end  of  said  bridge,  and  plaintiff  Mylius  was 
the  owner  of  a  large  part  of  said  timber;  that 
unless  said  bridge  was  restored  he  would 
have  to  haul  his  said  lumber  about  two  miles 
down  said  river  before  he  could  cross  the  said 
river  to  the  said  railroad,  and  thero  were 
many  other  landowners  similarly  situated 
who  also  had  timber  which  they  would  at 
some  time  want  to  market,  and  to  not  re- 
store the  bridge  would  entail  upon  these  tim- 
ber owners  loss  upon  the  value  of  their  tim- 
ber, which  loss  was  wholly  conjectural,  un- 
liquidated, and  not  thereby  subject  to  an  ac- 
tion at  law;  and  prayed  for  a  mandatory 
writ  of  injunction  requiring  defendant  to  re- 
store both  of  said  public  roads  to  their  for- 
mer usefulness  or  state,  or  to  such  state  as 
not  to  unnecessarily  impair  their  usefulness, 
or  to  make  an  equally  convenient  road  in  lieu 
of  each  of  said  roads,  and  restore  said  bridge 
in  as  good  condition  as  beforo  it  was  de- 
stroyed, or  erect  an  equally  good  new  bridge, 
and  provide  plaintiffs  and  each  of  them  as 
good  public  rights  of  way  to  their  land  as 
they  had  before  defendant  injurod  and  took 
said  roads,  and  as  good  a  bridge  across  the 
said  river  at  the  same  location  as  the  bridge 
destroyed,  and  tliat  defendant  be  inhibited 
from  further  obstructing  said  roads  with  its 
tracks,  engines,  and  cars  until  it  had  restored 
said  roads,  and  for  general  and  special  relief. 

On  the  28th  of  June,  1902,  the  Judge  grant- 
ed an  injunction  as  prayed  for,  but  with  the 
exception  that  it  should  not  be  construed  to 
prevent  the  defendant  from  proceeding  with 
its  work  of  constructing  its  railroad,  it  it 
proceeded  to  restore  the  public  roads  men- 
tioned in  the  bill  as  rapidly  as  practicable. 

The  defendant,  on  the  8th  day  of  July, 
1902,  gave  notice  to  the  plaintiffs  that  on 
the  18th  of  July,  in  .the  town  of  Grafton,  it 
would  tender  its  answer  to  said  bill  beforo 
the  Judge  of  said  court,  and  move  the  Judge 
to  dissolve  the  injunction  awarded  by  him. 
On  the  9th  day  of  July,  1902,  the  plaintiffs 
gave  the  defendant  notice  that  on  the  same 
day,  the  18th  day  of  July,  at  Grafton,  they 
would  move  the  Judge  of  the  circuit  court  of 
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Randolph  county,  In  vacation,  to  so  far  mod- 
ify the  injunction  as  to  absolutely  Inhibit,  re- 
strain, and  enjoin  defendant,  its  agents, 
servants,  employes,  and  all  others  on  its  be- 
half, from  further  operating  its  line  of  rail- 
road or  doing  any  further  work  or  labor 
thereon,  and  from  running  any  locomotive 
trains  or  cars  thereon,  so  far  as  the  same  in 
any  vray  or  manner  Interfered  with  the  pub- 
lic roads  or  any  part  of  said  public  roads  as 
complained  In  plaintiffs'  bill,  and  that  said 
injunction  when  so  modliled  be  made  effect- 
ual, effective,  and  complete  until  such  time 
as  said  cause  could  be  matured  for  bearing 
upon  the  merits,  and  until  it  had  restored 
said  roads  and  each  part  thereof,  as  by  law 
It  was  In  duty  bound  to  do. 

There  is  nothing  in  the  record  Indicating 
that  anything  was  done  on  or  after  the  18th 
of  July,  the  day  on  which  the  defendant  had 
given  notice  that  It  would  tender  Its  answer, 
and  on  which  day  plaintiffs  gave  notice  to 
defendant  that  they  would  move  to  enlarge 
the  Injunction,  except  the  taking  of  deposi- 
tions by  both  parties,  plaintiffs  and  defend- 
ant, between  that  time  and  the  28th  day  of 
August  (except  as  it  is  implied  In  the  final 
decree  that  the  said  motions  were  heard  In 
vacation),  when  the  cause  came  on  to  be 
heard  "upon  the  motion  made  by  the  defend- 
ant in  vacation  to  dissolve  the  injunction 
heretofore  awarded  in  this  cause,  to  which 
the  plaintiffs  appeared,  upon  the  answer  of 
the  defendant  and  exhibits  tendered  there- 
with upon  the  making  of  such  motion  to  dis- 
solve, which  answer  and  exhibits  are  now 
indorsed  by  the  clerk  as  filed,  upon  general 
replication  to  such  answer  upon  motion  of 
plaintiffs  to  enlarge  the  injunction,  also  made 
In  vacation,  at  the  time  of  defendant's  mo- 
tion to  dissolve  the  injunction,  to  which  mo- 
tion defendant  appeared,  and  upon  deposi- 
tions taken  by  the  plaintiffs  and  the  defend- 
ant, and  upon  plaintiffs'  exceptions  to  de- 
fendant's depositions,  and  filed  before  the 
hearing  of  the  respective  motions  in  vacation, 
and  was  argued  by  counsel  and  considered 
by  the  court.  Upon  consideration  whereof, 
the  court  Is  of  opinion  that  the  motion  of  the 
plaintiffs  to  enlarge  the  injunction  should  not 
be  granted,  and  doth  refuse  to  enlarge  the 
Injunction,  and  is  further  of  the  opinion  that 
the  injunction  should  be  dissolved;  where- 
fore it  is  adjudged,  ordered,  and  decreed  that 
the  injunction  heretofore  awarded  In  this 
cause  on  the  28th  day  of  June,  1902,  be  and 
the  same  Is  hereby  wholly  dissolved,  and  that 
the  defendant  recover  of  the  plaintiffs  its 
costs  In  this  behalf  expended;  and,  no  suffi- 
cient reason  appearing  against  it,  the  bill  of 
the  plaintiffs  is  dismissed.'* 

There  is  filed  with,  as  a  part  of,  the  answer 
of  the  defendant,  a  demurrer  to  the  plaintiffs' 
bill,  in  addition  to  the  usual  general  demur- 
rer, that  "the  bill  is  not  sufficient  in  law." 
It  18  alleged,  as  ground  of  demurrer,  that  the 
bill  does  not  show  any  such  special  Interest 
on  the  part  of  plaintiffs,  or  any  of  them,  as 


justified  an  injunction  at  the  instance  of  pri- 
vate Individuals  against  the  alleged  Interfer- 
ence with  a  public  road  or  against  an  alleged 
nuisance;  that  the  plaintiffs'  allegations  of  ir- 
reparable Injury  to  plaintiffs  were  not  based 
upon  any  intelligible  statement  of  facts,  and 
the  allegations  as  to  the  destruction  of  the 
bridge  over  Shafer's  Fork  of  Cheat  river, 
being  the  result  of  defendant's  acts,  and  up- 
on which  the  mandatory  injunction  as  to  re- 
storing such  bridge  had  issued,  were  vague, 
uncertain,  indefinite,  and  not  supported  by 
any  reliable  statement  of  facts,  and  that  such 
statements  as  were  made  were  not  sufficient 
grounds  for  such  hijunctlon,  and,  without 
waiving  thehr  demurrer,  answered  the  bill, 
denying  the  material  allegations  thereof,  and 
filed  with  its  answer,  as  exhibits,  three  sev- 
eral deeds  made  by  the  plaintiffs  J.  W.  God- 
den,  P.  H.  Wees,  and  Philip  C.  Harper,  for 
the  right  of  way  for  said  railroad  through 
their  respective  lands,  wherein  the  rights  of 
way  were  definitely  set  out  and  described, 
and  also  filed  as  exhibits  with  theh:  answer 
copies  of  orders  of  the  county  court  establish- 
ing the  new  road  from  the  bridge  across 
Shafer's  Fork  on  the  Seneca  road  to  the  line 
between  Z.  D.  Wees  and  P.  H.  Wees,  and 
also  a  copy  of  an  order  and  judgment  from 
the  records  of  the  circuit  court  of  Ran- 
dolph county,  dated  January  27,  1902,  show- 
ing that  upon  appeal  by  Philip  0.  Harper, 
from  the  order  of  the  county  court  establish- 
ing said  road,  to  the  said  circuit  court,  the 
order  of  the  county  court  establishing  the 
said  road  was  set  aside  and  annulled,  and 
judgment  was  rendered  in  favor  of  said  Har- 
per against  the  county  court  for  his  costs  of 
the  appeal;  and  denied  that  there  was  any 
established  road  above  the  location  of  the 
bridge  to  or  through  the  lands  of  plaintiffs 
Wees  and  Godden,  but  averred  that  there  was 
only  a  rough  bridle  path  running  up  the  river 
from  the  bridge  on  the  south  side  of  the  riv- 
er to  the  lands  of  Godden  and  Wees,  and 
that  fences  of  the  landowners  were  built 
across  said  path;  that  respondent's  railroad 
was  not  located  along  or  upon  said  path,  ex- 
cept in  one  place,  where  it  crossed  the  same, 
and  respondent's  roadbed  was  there  located 
upon  the  land  that  was  sold  and  conveyed  to 
it  by  the  owners.  Respondent  admitted  that 
it  had  at  one  or  more  places  crossed  the  Sen- 
eca road,  and  at  other  places  encroached  up- 
on the  same  with  its  roadbed,  but  denied  that 
it  did  so  without  authority  from  the  countx 
court,  and  filed  with  its  answer  an  order  of 
the  county  court  dated  February  26.  1900,  au- 
thorizing it  to  construct  its  railroad  "across* 
along,  and  upon  any  highway,  roads,  or  turn- 
pikes within  the  boundary  of  Randolph  coun- 
ty," and  providing  that  any  such  highway, 
road,  or  turnpike,  or  any  part  thereof,  so  tak- 
en or  occupied,  should  be  restored  as  the  8tat> 
ute  provides;  and  averring  that  wherever  it 
had  interfered  with  any  such  road  it  had  com- 
plied with  the  requirements  of  the  law;  and 
averring  that  whether  respondent  bad  had  ta 
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make  practically  a  new  road  on  account  of 
taking  up  the  old  road,  or  part  of  it,  with 
Its  roadbed.  It  had  constructed  a  road  more 
solid,  wider,  and  of  a  better  grade  than  the 
road  occupied  or  partly  occupied,  and  that 
such  obstruction  as  there  had  been  made  of 
the  county  road  was  only  such  a  partial  tem- 
porary obstruction  as  was  unavoidable;  that 
wherever  it  had  crossed  the  Seneca  road  It 
had  put  in  and  was  maintaining  proper  road 
crossings  as  was  required  by  law  and  by 
the  order  of  the  county  court;  that  as  to  the 
two  or  three  miles  of  the  said  Seneca  road 
below  what  was  the  site  of  the  bridge  across 
Shafer^s  Fork,  it  denied  the  destruction  of 
said  road  to  such  an  extent  as  to  make  it 
not  safely  passable  for  teams,  stock,  or  per- 
sons, and  averring  that  the  county  court  of 
Randolph  county  had  determined  to  change 
the  location  of  said  road,  and,  instead  of  con- 
tinuing it  on  the  southerly  or  easterly  side  of 
the  river  along  the  railroad  of  respondent  to 
the  bridge  site,  it  had  determined  to  cross 
the  river  about  two  miles  below  the  bridge 
site  at  a  place  called  "Kimmell  Hole,**  and 
intersect  the  road  again  near  the  northern 
end  of  the  bridge  site,  and  near  the  residence 
of  plaintiff  P.  a  Harper  and  the  site  of  the 
store  of  plaintiff  Mylius;  and  respondent,  in 
consideration  that  it  would  be  relieved  there- 
by from  one  or  more  crossings  over  the  said 
road,  agreed  with  said  court  that  It  would 
construct  the  road  on  the  location  adopted 
on  the  northerly  side  of  said  river,  and  It 
had  been  proceeding  with  all  practicable  dis- 
patch to  make  said  road,  and  had  expended 
considerable  money  thereon,  all  of  which  was 
known  to  the  plaintiffs,  as  they  had  present- 
ed their  bill  to  the  circuit  court  of  said  coun- 
ty praying  for  an  injunction  to  restrain  the 
county  court  from  altering  said  road;  and 
filed  with  its  answer  a  certified  copy  of  the 
proceeding  of  the  county  court  directing  the 
alteration  of  the  location  of  said  road;  de- 
nied that  the  construction  of  its  railway  had 
caused  the  washing  out  of  the  bridge  over 
Shafer's  Fork  by  reason  of  timber  felled  by 
it  into  said  river,  but  averred  that  the  abut- 
ment of  the  said  bridge  at  the  northern  end 
was  washed  out  in  such  a  manner  as  to  indi- 
cate plainly  that  the  bridge  was  destroyed 
owing  to  that  abutment  having  been  under- 
mined and  going  to  pieces;  and  averred  that 
it  was  the  purpose  of  the  county  court  to  re- 
build the  bridge  about  two  miles  further 
down  the  river,  and  have  the  road  cross  the 
river  at  that  point,  as  was  also  alleged  In 
plaintiffs'  bill,  and  that  such  action  would  be 
wise  and  greatly  promote  the  public  inter- 
ests; that,  under  direction  of  the  cotmty  court 
to  construct  the  road  on  the  easterly  side  oJT 
the  river,  James  Ooberly  and  C.  M.  Marstel- 
ler  bad  contracted  to  construct  the  same  at 
the  price  of  $1,200,  to  be  paid  by  respondent, 
and  the  contractors  were  proceeding  with 
the  work  with  all  practicable  diligence,  and 
had  It  then  nearly  half  completed,  and  said 
road  was  used  or  could  be  used  in  traveling 


the  Seneca  road  trom  Klmmell  Hole  to  Afi 
intersection  of  the  old  road  on  that  side  of 
the  river,  which  had  never  been  dlscontiuued^ 
and  that  It  was  the  intention  and  purpose  of 
resx>ondent  to  have  said  contractors  continue 
the  work  until  completed;  that  the  county 
court  could  not  agree  with  the  plaintiff  Myli- 
us on  compensation  to  be  allowed  him  for 
damages  to  grow  out  of  the  construction  of 
the  new  piece  of  road,  and  directed  proceed- 
ings to  be  instituted  for  the  condemnation  of 
the  right  of  way,  and  such  proceedings  would 
at  once  be  instituted  but  for  the  fact  that 
Philip  O.  Harper  and  Mylius  took  an  appeal 
from  the  action  of  the  county  court,  and  re- 
spondent was  ad^rised  no  proceedings  could 
be  taken  to  condemn  the  land  of  Mylius  for 
the  road  during  the  pendency  of  the  appeal; 
that  under  all  the  circumstances  respondent 
was  under  no  obligations  to  restore  the  road 
for  the  75  or  100  rods  below  the  bridge  site, 
where  it  did  not  take  the  road  for  its  railway 
bed,  but  where  the  supposed  county  road  fell 
in  or  slipped  down  the  hill,  even  had  no  ac- 
tion been  taken  by  the  county  court  for  chan- 
ging the  location  for  that  part  of  the  road; 
that  the  supposed  public  road  on  the  westerly 
side  of  the  river  to  liie  ford  about  one-fourth 
of  a  mile  below  the  bridge  site  where  the 
Seneca  road  crossed  the  river  could  be  travel- 
ed as  well  as  it  could  before  respondent  be- 
gan the  construction  of  its  railroad,  with  the 
exception  of  the  place  where  the  high  water 
had  interfered  with  it;  that  in  every  Instance 
where  the  railroad  had  interfered  with  the 
road  it  had  been  restored  to  its  former  state; 
and  prayed  that  the  injunction  awarded  in 
vacation  be  dissolved. 

This  is  a  suit  by  the  plaintiffs,  who  are 
landowners,  on  behalf  of  themselves  and 
all  others  who  are  similarly  situated  who 
would  come  into  the  suit  and  contribute  to 
its  costs.  This  means  all  the  citizens  of 
that  community.  The  object  of  the  suit  Is 
to  enjoin  the  obstruction  of  what  are  claimed 
to  be  two  public  roads,  and  this  is  attempted 
to  be  done  by  private  individuals,  who  show 
by  their  bill  that  they  are  situated  as  are 
the  rest  of  the  members  of  the  community 
or  citizens  of  the  neighborhood.  The  direct 
injury  complained  of  is  in  being  deprived  of 
the  use  of  the  public  roads,  which  are  al- 
leged to  have  been  taken  and  occupied  or 
destroyed  by  the  defendant  in  the  construc- 
tion of  its  railroad.  This  is  a  damage  to  the 
whole  community,  and  does  not  appear  to 
work  any  special  or  peculiar  injury  to  the 
plaintiffs,  but  the  injury  to  plaintiffs,  while 
it  may  be  greater  than  to  some  others,  yet 
it  is  only  greater  in  degree;  persons  having 
more  use  for  public  roads  or  occasion  to  use 
them  more  extensively  than  others,  the  road 
being  obstructed  will,  of  course,  be  of  great- 
er or  less  injury  to  those  having  use  for  the 
road  in  proportion  to  their  respective  needs. 
In  Talbott  v.  King,  32  W.  Va.  6,  9  S.  B.  48 
(Syl.,  point  1),  it  is  held:  ''An  individual  can* 
not  enjoin  a  public  nuisance,  such  as  the  ob- 
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stmction  of  a  road,  unless  It  works  special 
and  peculiar  Injury  to  Mm,  and  that  injury 
must  not  be  triyial,  or  such  as  may  be  com- 
pensated in  damages,  but  must  be  serious, 
affecting  the  substance  and  value  of  the 
plaintiff's  estate.  The  first  point  of  syllabus 
in  Bridge  Co.  v.  Summers,  13  W.  Va.  470, 
reafilrmed."  It  is  well  said  in  the  opinion  in 
that  case,  at  page  10,  32  W.  Ya.,  page  50, 
9  S.  E.:  ''Were  it  the  law  that  any  one  con- 
sequentially sustaining  damage  from  obstruc- 
tion of  a  road,  like  others,  or  even  greater  in 
degree  than  others,  may  go  into  equity  by  in- 
junction, a  vast  field  of  private  litigation 
would  be  opened.  To  Justify  iU  the  injury 
must  be  special  and  peculiar  to  the  plaintiff, 
and,  moreover,  serious,  and  certainly  depre- 
dating the  value  and  enjoyment  of  his  es- 
tate. The  highways  are  the  common  prop- 
erty of  all,  and  by  our  law  are  under  the 
guard  and  care  of  the  state.  For  their  ob- 
struction the  law  gives  a  remedy  by  indict- 
ment The  general  rule  of  law  is  well  set- 
tled, and  individuals  cannot  enforce  a  public 
right  or  redress  a  public  injury  by  suits  in 
their  own  names.  Brainard  v.  Railroad  Co., 
7  Oush.  510.  Bndless  would  be  the  litiga- 
tion were  every  individual  allowed  to  do  so 
upon  his  own  impulse  or  for  private  ends. 
It  is  safer  and  more  prudent  to  trust  the 
vindication  of  the  public  right  to  tiie  public 
prosecutors  and  grand  Juries,  and  courts 
should  rather  limit  than  widen  the  Jurisdic- 
tion to  entertain  private  suits  in  such  cases.'' 
In  Blackwell  t.  Railroad  Co.,  122  Mass.  1, 
Chief  Justice  Gray  writing  the  opinion  of 
the  court,  it  Is  held:  "No  action  lies  to  re- 
cover damages  for  the  obstruction  of  a  nav- 
igable stream  by  the  building  of  a  bridge 
across  the  same,  whereby  the  owner  of  a 
parcel  of  land  and  a  wharf  above  the  bridge 
is  prevented  from  coming  to  the  wharf  from 
the  sea  in  vessels,  although  his  wharf  Is  the 
only  one  above  the  bridge  used  for  business 
purposes,  and  he  is  thereby  compelled  to 
abandon  the  use  of  his  wharf  for  such  pur- 
poses, and  to  transport  his  goods  by  land  at 
an  eithanced  expense."  In  a  well-considered 
note  to  Murdock's  Case,  2  Bland,  461,  20 
Am.  Dec.  381,  391,  in  treating  of  the  man- 
datory injunction,  it  is  said,  "Every  case 
of  this  kind  must  depend  upon  its  own  cir- 
cumstances, and,  unless  the  damage  which 
will  ensue  from  withholding  a  mandatory 
injunction  will  be  extreme,  or  at  all  events 
very  serious,  the  writ  should  not  be  issued," 
citing  Durell  v.  Prltchard,  L.  R.  1  Ch.  Ap. 
244;  City  of  London  Brewery  Co.  v.  Tennant, 
Li.  R.  9  Ch.  Ap.  219.  **The  comparative  con- 
venience or  inconvenience  to  the  parties 
from  granting  or  withholding  the  injunction 
must  be  considered."  Kerr  on  InJ.  231.  In 
1  Spelling  on  Injunctions,  S  417,  it  is  said: 
"Where  the  alleged  nuisance  is  of  a  public 
character,  the  court  will  consider  the  inju- 
ries which  may  result  to  the  public  by  grant- 
ing the  injunction,  as  well  as  the  injuries  to 
be  sustained  by  complainant  in  refusing  it 


Where  the  pnbllc  benefit  derivM  from  the 
thing  complained  of  outweighs  the  private 
inconvenience,  an  injunction  will  not  be 
granted,  and  courts  habitually  exercise  great 
caution  in  enjoining  acts  alleged  to  consti- 
tute public  nuisances  at  the  suit  of  private 
parties,  lest  in  protecting  the  latter  much 
greater  injury  be  done  to  the  publia  Where 
the  evidence  is  conflicting  and  the  public 
injury  doubtful,  that  alone  constitutes  good 
reason  for  withholding  this  extraordinary  re- 
lief. For  these  reasons,  a  railroad  being  not 
per  se  a  nuisance,  a  strong  case  must  be 
presented  to  Justify  an  injunction  against 
its  construction  upon  the  ground  of  injury 
to  the  publlc"--and  cases  there  dted.  And 
in  Hogg's  Eq.  Principles,  S  232,  in  speaking 
of  mandatory  injunctions,  it  is  said:  "An 
injunction  of  this  kind  is  rarely  granted 
before  final  hearing,  though  it  may  issue 
interlocutorily  where  an  extreme  or  serioos 
damage  would  ensue  from  withholding  it, 
and  in  case  of  interferences  with  easements; 
but  this  is  done  with  caution  and  hesitation, 
and  only  in  extreme  cases"— and  cases  there 
dted. 

The  record  of  the  county  court  of  Ran- 
dolph county  shows  clearly  that  no  road  has 
ever  been  established  on  the  location  starting 
from  Seneca  road  near  the  bridge  site  to  the 
line  between  Z.  D.  Wees  and  P.  H.  Wees,  as 
claimed  by  the  plaintiffs.  The  order  of  the 
county  court  establishing  said  road,  made  on 
the  7th  day  of  July,  1899,  was  set  aside  and 
annulled  by  the  Judgment  of  the  circuit  court 
on  the  27th  of  January,  1902,  on  appeal  taken 
by  Philip  C.  Harper,  when  Judgment  was 
rendered  against  the  county  court  for  appel- 
lant's costs  and  the  cause  ordered  stricken 
from  the  docket  It  is  contended  by  appel- 
lants in  case  at  bar  that  the  road  was  estab- 
lished except  as  to  where  it  passed  through 
the  lands  of  the  appellant  Philip  C.  Harper, 
but  this  is  not  the  fact,  as  the  Judgment  of 
the  circuit  court  set  aside  and  annulled  the 
whole  order  of  the  county  court  establish- 
ing the  road,  without  any  reservation  what- 
ever. Besides,  the  defendant  files  with  its 
answer  a  deed  from  the  plaintiff  J.  W.  God- 
den,  and  wife,  for  the  right  of  way  through 
his  land  in  consideration  of  $1,500  cash,  and 
the  deed  of  plaintiff  P.  H.  Wees,  and  wife. 
In  consideration  of  $1,250  cash,  and  the  deed 
of  Philip  C.  Harper  and  wife  In  considera- 
tion of  $500  cash,  by  which  deeds  the  said 
parties  respectively  conveyed  to  the  defend- 
ant the  right  of  way  upon  which  they  were 
constructing  their  said  railroad,  and  the 
plaintiffs  cannot  be  heard  to  complain  that 
defendant  is  constructing  its  railroad  on  the 
rights  of  way  so  conveyed  to  it  by  them. 
Defendant  also  filed  with  its  answer  a  copy 
of  the  record  of  the  county  court  of  Ran- 
dolph county  in  a  proceeding  to  change  the 
location  of  Seneca  road  from  a  point  in  said 
road  at  or  near  the  residence  of  P.  C.  Har- 
per down  Shafer*s  Fork  of  Cheat  river  on 
the  east  side  to  a  point  at  or  near  the  falls 
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or  the  Ktmmell  Hole.  On  the  14th  of  Sep- 
tember, 1901,  viewers  were  appointed  to 
Tlew  a  route  for  said  road.  The  viewers  ap- 
pointed made  their  report  to  the  comity  court, 
recommending  a  change  from  the  westerly 
to  the  easterly  side  of  the  Shafer's  Fork  of 
Cheat  river,  giving  as  their  reasons  that  It 
would  shorten  the  distance;  that  it  would  put 
the  road  on  much  better  ground  for  a  road, 
as  it  would  be  on  the  sunny  side  of  the  hill, 
where  it  would  be  always  dry;  that  it  would 
take  it  away  from  the  line  of  the  railroad, 
being  on  the  opposite  side  of  the  river,  and 
that  it  would  be  a  much  better  grade  than 
could  possibly  be  established  on  the  other 
side  of  the  river;  and  recommending  the 
bridge  site  known  as  the  **Klmmell  Hole/' 
with  a  natural  abutment  on  the  west  side 
of  the  river,  and  the  approach  on  either  side 
of  the  bridge  could  be  easily  made  and  at 
small  cost  The  viewers  reported  the  names 
of  the  landowners,  and  the  amount  of  dam- 
ages that  would  accrue  to  each  of  them. 
The  county  court  adopted  their  report,  and 
ordered  the  change  of  location  of  the  Seneca 
road  from  the  west  side  to  the  east  side,  as 
reported  by  the  viewers,  and  ordered  that 
the  road  on  the  west  side  between  the  points 
named  be  abandoned  from  and  after  the 
time  of  the  completion  of  the  road  on  the 
new  location  on  the  east  side  of  the  river. 
The  Goal  ft  Iron  Railway  Company  submit- 
ted its  proposition  in  writing  to  the  county 
court  to  construct  said  road  on  the  proposed 
location,  in  view  of  its  change  from  the  west 
side  to  the  east  side  of  the  river,  which 
proposition  was  accepted  and  ordered  filed, 
and,  the  court  being  unable  to  agree  with 
IL  M.  Dyer  and  0.  IL  Mylius  for  the  right 
of  way  through  their  lands,  the  prosecuting 
attorney  was  ordered  to  institute  and  prose- 
cute in  the  circuit  court,  in  the  name  of  the 
court;  proceedings  to  acquire  the  condemna- 
tion of  the  right  of  way  through  the  lands 
of  Dyer  and  Mylius. 

The  court  did  not  err  in  dissolving  the  in- 
junction and  dismissing  the  bill,  and  the 
final  decree  of  the  circuit  court  Is  aflarmed. 


(54  W.  Va.  119) 

PINNELL  V.  HINKUD  et  al 

(Sapreme  Court  of  Appeals  of  West  Virginia. 
Nov.  14,  1908.) 

GUARDIAN  AND  WARD— ACTION  ON  BOND— LIA- 

BILITIBS-NBCESSARIBS  FOR  WARD 

—SUMMONS. 

1.  An  action  at  law  on  a  guardian's  bond 
cannot  be  sustained  until  after  a  settlement  of 
his  accounts. 

2.  A  guardian  cannot  be  sued  for  necessaries 
for  his  ward  unless  he  expressly  promises  to 
pay  therefor.  There  Is  no  implied  promise 
which  will  sustain  such  action  against  him  for 
necessaries  furnished  the  ward  without  his  or- 
der, but,  if  he  make  an  express  promise  to  pay 
an  action  against  him  as  an  Individaal  can  he 
sustained. 

t  i.  8m  Guardian  and  Ward,  toL  26,  Cent  Dig.  i 
€30. 


3.  A  summons  from  a  Justice  Is  against  "B. 
L.  Hlnkle,  guardian  for  Joseph  Ej.  and  Mary 
Friend,  infants."  It  is  an  action  against  Hinkle 
as  an  Indiyidual. 

(Syllabus  by  the  Court) 

Skror  to  Olrcuit  Court,  Randolph  County; 
John  Homer  Holt,  Judge. 

Action  by  Edith  Pinnell  against  B.  L. 
Hinkle  and  another.  From  a  Judgment  of  the 
Justice  court  dismissing  the  action,  plain- 
tiff appealed  to  the  circuit  court,  and  from 
an  order  dismissing  the  action  she  brings 
error.    Reversed. 

Wamsley  &  Coberley,  for  plaintiff  in  er- 
ror. Keenan  &  Tyree  and  OL  H.  Scott,  for 
defendants  in  error. 

BRANNON,  J.  Edith  PinneU  brought  an 
action  bifore  a  Justice  of  Randolph  county 
against  "B.  Ik  Hinkle,  guardian  for  Joseph 
E.  and  Mary  E.  Friend,  infant  children  of 
W.  H.  H.  Friend,  deceased,  and  N.  Shlffet, 
surety  on  the  official  bond  of  B.  L.  Hinkle." 
The  action  was  dismissed  as  to  Shlffet  in 
the  Justice's  court  on  motion  of  plaintiff.  The 
case  went  by  appeal  to  the  circuit  court 
EUnkle  moved  the  court  to  dismiss  the  ac- 
tion because  it  was  intended  to  collect  mon- 
ey from  the  defendant  as  guardian  out  of 
the  corpus  of  the  estate  of  the  infants,  and 
the  court  dismissed  the  action.  The  case 
having  been  dismissed  before  trial,  we  must 
find  ground  for  dismissal  only  from  the  face 
of  the  summons.  The  action,  as  begun,  was 
on  the  guardian's  bond.  An  action  at  law 
cannot  be  maintained  on  a  guardian's  bond 
until  there  has  been  an  account  or  settie- 
ment,  as  provided  by  law,  showing  a  bal- 
ance in  his  hands.  Roberts  v.  Colvin,  8 
Grat  858;  9  Bncy.  PL  &  Prac  976;  Perkins 
V.  Stimmel  (N.  Y.)  21  N.  E.  729,  U  Am.  St 
Rep.  659.  Whether,  after  such  settlement 
only  the  ward,  or  also  a  person  who  has  fur- 
nished necessaries  to  the  ward,  can  sue,  it  is 
not  necessary  to  say,  in  view  of  dismissal  as 
to  the  surety.  Section  7,  c.  82,  Code  1899, 
requires  the  guardian  out  of  the  proceeds  of 
the  ward's  estate  to  provide  for  his  mainte- 
nance and  education,  and  whether  a  third 
party  furnishing  maintenance  can  sue  a 
guardian  and  sureties  upon  such  settlement 
I  do  not  say.  If  he  could,  it  would  be  error 
to  dismiss  an  action  in  advance  of  evidence, 
as  it  cannot  be  presumed  that  there  was  or 
was  not  such  setUement  and  balance.  But, 
the  case  having  been  dismissed  as  to  Shlffet 
we  need  not  say  it  is  a  suit  against  Hinkle 
as  guardian.  The  account  filed  does  not  ap- 
pear to  be  part  of  the  record.  It,  however, 
appears  to  be  for  necessaries  for  the  wards. 
Looking  at  thejsummons,  it  Imports  that  the 
liability  is  on  account  of  his  relation  of 
guardian  to  the  two  Infants.  That,  we  may 
say,  though  we  treat  the  suit  as  one  against 
Hinkle  individually,  Is  the  ground  of  ac- 
tion. A  guardian  cannot  be  sued  for  neces- 
saries for  his  ward,  unless  he  make  an  ex- 
press promise  to  pay.    He  cannot  be  sued  on 
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an  implied  promise.  Tomig  ▼.  Wame,  2  Rob. 
420;  Gall  v.  Ward  (Pa.)  89  Am.  Dec.  64; 
Schouler,  Domes.  Rel.  §  337;  Broadus  v.  Ros- 
son,  3  Leigh,  12;  Hutchinson  v.  Hutchin- 
son, 19  Vt  437;  8  Rob.  (New)  Prac.  266. 
These  authorities  show  that,  if  the  guardian 
promise,  he  is  personally  liable.  Now,  in 
absence  of  evidence,  we  cannot,  nor  could  the 
circuit  court,  presume  there  could  be  no  eyi- 
dence  of  an  express  promise.  There  may  or 
may  not  have  been.  It  was  error  in  the  court 
to  assume  there  was  no  such  evidence,  as  its 
dismissal  of  the  action  imports  it  did.  And 
how  could  the  court  say  that  it  would  or 
would  not  infringe  on  the  principal  of  the 
ward's  estate?  The  action  is  to  be  treated  as 
one  against  Hinkle  as  an  Individual,  the 
word  "guardian"  being  mere  descriptio  per- 
sonae.  Thompson  ft  Lively  v.  Mann  fW.  Va.) 
44  S.  E.  246;  3  Rob.  (New)  Prac.  265;  Snead 
V.  Coleman,  7  Grat  300,  56  Am.  Dec  112. 

The  argument  is  made  that  there  are  two 
wards,  each  with  distinct  Interest,  and  the 
debt  of  one  separate  from  that  of  the  other, 
and,  if  there  be  a  solid  judgment,  it  cannot 
be  told  how  much  is  for  account  of  one,  how 
much  for  the  other.  But  the  suit  is  against 
Hinkle  as  an  Individual.  If  he  said  to  the 
plaintiff,  '1  will  pay  you  for  the  board  of 
these  two  children^'*  he  could  sue  for  board 
of  both  in  one  suit  If  he  made  separate 
promises  at  different  times,  they  could  be 
united  in  one  action  in  separate  counts. 
There  is  no  requirement  of  formal  pleading 
in  a  justice's  court  And  this  is  only  the 
summons.  If  a  man  agrees  to  pay  for  board 
of  several  of  his  hands,  must  there  be  sep- 
arate action  for  each?  The  matter  of  bow 
much  would  be  chargeable  to  the  estate  of 
each  ward  if  Hinkle  made  a  promise  would 
be  a  matter  in  settlement  of  his  guardian 
account 

We  think  it  was  error  to  dismiss  the  ac- 
tion on  the  mere  face  of  the  papers,  and  we 
reverse  the  judgment  and  remand  the  cause 
for  further  proceedings,  if  the  plaintiff  shall 
elect  to  further  prosecute  her  suit 
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(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 
Dec.  12,  1903.) 

SUBSCRIPTION— JOINT   OWNERSHIP—RIOHTS 
AND  LIABILITIBS— PARTNERSHIP- 
ACTION   AT  LAW. 

1.  T.,  as  agent  of  F.  &  C,  presented  to  R. 
a  written  contract  for  the  purchase  of  a  stal- 
lion at  the  price  of  $1,800,  which  specified  that 
those  who  should  execute  the  contract  and  join 
in  the  purchase  of  the  horse  should,  after  the 
purchase,  own  interests  therein  by  shares  of 
llOO  eacn,  the  Interest  of  each  party  to  be  de- 
termined by  the  number  of  shares  for  which 
he  should  subscribe.  R.  signed  it  subscribing 
for  two  shares,  and  delivered  it  to  T.,  upon  the 
yer bally  expressed  condition  that  it  should  not 
be  effective  as  to  him  unless  M.  and  W.  should 
sign  it,  and.  they  refusing  to  join  in  the  euter- 
pnse,  T.  oDtalned  the  signatures  of  15  other 
persons  who  took  the  remaining  16  shares,  and 


executed  and  delivered  te  T.  two  negotiable 
notes  for  the  sum  of  $900  each,  without  no- 
tice of  the  condition  upon  which  K.  had  signed, 
and  F.  &  C.  delivered  the  horse  at  R.'s  stable, 
and  indorsed  and  delivered  one  of  the  notes  to 
a  stranger,  without  having  obtained  R.'s  signa- 
ture thereto,  and  without  the  knowledge  of  the 
other  parties  to  the  contract,  who  afterwards 
paid  it,  and  then  instituted  an  action  to  recov- 
er from  R.  one-ninth  of  the  sum  so  paid,  prov* 
ing  the  additional  fact  that,  after  the  contract 
had  been  completed  and  shown  to  R.,  he  ex- 
pressed approval  thereof.  Held,  that  they  may 
recover  in  an  action  at  law* 

2.  A  partner  who  has  paid  into  the  capital  of 
the  firm  the  amount  which  his  co-partner  had 
bound  himself  to  pay  may  recover  it  from  the 
latter  in  an  action  at  law,  as  money  paid  for 
his  use,  no  adjustment  of  the  partnership  ac- 
counts being  necessary  to  a  determination  of 
the  case  on  its  merits. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Wetzel  County; 
M.  H.  Willis,  Judge. 

Action  by  B.  B.  Newman  and  others 
against  A.  C.  Ruby.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

J.  W.  Mclntire  and  B.  T.  Bowers,  for  plain- 
tiff in  error.  Comett  &  Newman  and  T.  P. 
Jacobs,  for  defendants  in  error. 


POFFENBARGBR,  J.  This  is  a  writ  of 
error  to  a  Judgment  for  $111.83,  rendered  by 
the  chrcuit  court  of  Wetzel  county,  in  an  ac- 
tion commenced  before  a  Justice  of  the  peace, 
which  was  carried  up  to  the  circuit  court  by 
appeaL  The  principal  sum  recovered  is  $100, 
which  the  15  plaintiffs  claim  to  have  paid 
for  the  use  of  the  defendant,  A.  C.  Ruby,  as 
a  part  of  the  sum  which  he  agreed  to  con- 
tribute In  a  partnership  or  Joint  ownership 
venture  in  respect  to  the  purchase  and  hand- 
ling of  a  stallion  in  1808.  At  that  time  one 
Tracy,  an  agent  of  Fletcher  &  Coleman,  of 
Wayne,  111.,  brought  to  New  Martinsville  a 
Percheron  horse  which  he  proposed  to  sell 
for  the  sum  of  $1,800,  and  began  his  negotia- 
tions with  the  defendant.  Ruby.  He  had  a 
printed  form  of  contract  which  Ruby  sign- 
ed, with  the  understanding  tliat  it  was  to  be 
signed  by  John  McMonn  and  John  Witten. 
Tracy  took  the  paper  with  Ruby's  signature 
on  it,  and  obtained  the  signatures  of  15  other 
persons,  but  McMunn  and  Witten  did  not 
sign  it  The  parties  who  did  sign  it  after 
Ruby  do  not  appear  to  have  had  any  notice 
of  the  agreement  under  which  he  executed 
the  paper.  No  copy  of  this  paper  appears 
in  the  record,  the  paper  Itself  having  been 
misplaced  before  the  action  was  brought. 
Evidence  of  its  contents  was  given.  Some 
two  or  three  of  the  plaintiffs  testified  that  it 
fixed  the  price  of  the  horse  at  $1,800,  for 
which  two  notes  of  $900  each  were  to  be 
executed  by  the  parties  signing  it,  and  that 
it  specified  the  interest  each  signer  was  to 
have  in  the  horse,  and  the  amount  which  he 
bound  himself  to  contribute  to  the  undertak- 
ing, by  making  the  shares  $100  each.  They 
also  testified  that  the  paper  had  on  it  Ruby's 
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Butecrlption  to  two  flhares  wben  they  signed 
It  After  the  other  sixteen  shares  were 
made  up,  two  $900  notes,  both  negotiable, 
were  executed  by  all  the  parties  except  Ruby, 
be  not  being  present  at  the  time,  and  they 
supposing  that  he  would  sign  them.  He  did 
not,  however,  and  the  first  note  was  indorsed 
by  the  payees,  and  passed  into  the  hands  of 
Joseph  Probst  Ruby  denies  that  any  of  the 
blanks. in  the  printed  form  were  filled  up  at 
the  time  he  signed  it,  and  also  that  he  sub- 
scribed for  any  number  of  shares.  He  fur^ 
ther  claims  that  he  repudiated  the  whole  mat- 
ter, and  announced  that  he  would  have  noth- 
ing to  do  with  it,  because  McMunn  and  Wit- 
ten  had  not  joined  him  in  the  enterprise, 
and  be  had  not  authorized  Tracy  to  obtain 
the  signatures  of  the  persons  who  did  sign. 
He  is,  to  some  extent,  corroborated  by  other 
witnesses.  But  G.  B.  Woodcock,  B.  B.  New- 
man, Ix>ui8  Dulaney,  and  Jacob  Yoho,  all 
I>arties  to  the  transaction,  testified  positively 
and  fully,  not  only  that  they  had  no  notice 
of  Ruby's  repudiation  and  refusal  to  go  on 
with  the  undertaking  until  after  the  notes 
had  been  executed  and  delivered,  but  also  to 
several  admissions  in  different  forms  on  the 
part  of  Ruby,  and  conduct  on  his  part  well 
calculated  to  lead  them  to  believe  the  con- 
trary. At  the  maturity  of  the  first  note  it 
was  paid  by  the  makers,  and  then  this  suit 
was  brought  to  recover  from  Rnby  said  sum 
of  $100,  his  proportion  of  the  amount  paid. 

That  the  paper  was  in  the  form  in  which 
the  witnesses  for  the  plaintiffs  say  it  was, 
and  bore  the  subscription  of  Ruby  to  two 
shares,  and  that  none  of  the  plaintiffs  had 
notice  of  the  agreement  under  which  he  sub- 
scribed until  after  the  note  had  been  made 
and  delivered,  are  facts  so  well  supported  by 
evidence  that  the  finding  in  reference  thete- 
to  by  the  court  below  cannot  be  disturbed. 
The  same  is  undoubtedly  true  as  to  Ruby's 
acquiescence  for  a  short  time  after  this 
transaction.  Woodcock  testified  that,  after 
the  contract  was  signed  up  by  all  the  par- 
ties, it  was  shown  to  Ruby,  and  he  expressed 
himself  as  being  perfectly  satisfied,  and  that 
when  they  went  to  organize  the  company  he 
said  it  was  impossible  for  hhn  to  go,  but 
that  they  might  go  on  and  organize,  and  he 
would  be  satisfied  with  whatever  they  did, 
and  that  after  the  organization  was  effec- 
tuated, and  he  was  informed  as  to  who  the 
ofiicers  were  and  what  had  been  done,  he 
expressed  himself  as  being  well  pleased. 
Ruby  denies  this,  but  the  circuit  court  has 
found  against  him. 

By  signing  the  contract  and  delivering  it 
to  Tracy  to  obtain  other  signatures  sufficient 
to  make  up  the  $1,800  at  $100  per  share, 
without  anything  on  the  paper  to  indicate 
what  parties  were  to  Join  him  in  the  enter- 
Iirise,  or  that  his  subscription  was  condi- 
tional, Ruby  placed  himself  in  a  situation 
similar  to  that  of  one  who  liigns  a  bond  or 
other  obligation  upon  condition  that  certain 


other  persons  shall  sign  it  bsfore  It  shall 
become  effective  as  to  him.  The  paper  he 
signed  was  not  only  an  obligation  to  Fletcher 
&  Ck>Ieman,  but  a  contract  of  co-partnership 
or  Joint  ownership  with  such  persons  as 
might  thereafter  subscribe  for  the  remaining 
16  shares.  The  subscribers  for  these  16 
shares,  relying  upon  his  subscription,  and 
without  any  notice  that  it  was  conditional, 
executed  a  negotiable  note,  whereby  they 
placed  themselves  almost  in  the  same  situa- 
tion as  if  they  had  parted  with  $1,800  cash, 
$200  of  which  was  on  the  faith  of  his  sig- 
nature. Had  Ruby  signed  a  note  upon  such 
condition,  and  it  had  passed  into  the  hands 
of  a  stranger,  for  valuable  consideration, 
without  notice  of  the  condition,  he  would  be 
absolutely  bound.  The  principal  involved 
here  is  exactly  the  same. 

"A  bond  which  is  a  complete  and  perfect 
Instrument  on  its  face  at  the  time  of  its  de- 
livery to  the  obligee  was  executed  by  per- 
sons as  sureties  upon  the  condition  that  it 
should  not  be  delivered  until  executed  by 
other  persons,  and.it  was  placed  in  the  hands 
of  the  principal  obligor,  and  without  being 
so  executed  it  was  delivered  by  the  obligor 
to  the  obligee,  who  was  not  informed  of  the 
condition.  The  bond  is  the  valid  bond  of  the 
sureties,  and  they  cannot  set  up  the  condi- 
tion against  the  obligee."  Nash  v.  Fugate, 
24  Grat  202,  18  Am.  Rep.  640;  Nash  v. 
Fugate,  32  Grat  595,  34  Am.  Rep.  780.  To 
the  same  effect,  see  Miller  v.  Fletcher,  27 
Grat  403,  21  Am.  Rep.  356;  Lyttle  v.  Cozad, 
21  W.  Va.  183;  Webb  v.  Baird,  27  Ind.  368, 
89  Am.  Dec.  507;  Cutler  v.  Roberts,  7  Neb.  4, 
29  Am.  Rep.  371. 

But,  aside  from  this  principle,  it  was  com- 
petent for  Ruby  to  waive  that  condition,  and 
there  was  evidence  that  he  did  waive  it,  by 
looking  over  the  contract  after  it  had  been 
completed,  expressing  his  satisfaction  with 
it,  and  encouraging,  at  least  one  of  the  par- 
ties to  go  on  and  organize  the  ''company," 
as  it  yras  called,  under  it  He  denies  this, 
but,  as  stated,  the  court  has  found  agahist 
him,  and  the  evidence  against  him  is  as 
strong  as  the  evidence  in  his  favor.  Hence, 
under  the  rule,  this  court  cannot  disturb  the 
finding.  Board  v.  Parsons,  24  W.  Va.  551; 
Lewis  V.  Alkhre,  32  W.  Va.  504,  9  S.  B.  890; 
Hysell  V.  Coal  Co.,  46  W.  Va.  158,  33  S.  B. 
95;  Englerth  &  Rowland  v.  Kellar,  50  W. 
Va.  259,  40  S.  B.  465.  His  condition  is  even . 
worse  than  that  The  case  was  tried  by  the 
court  in  lieu  of  a  Jury,  and  is  regarded  as 
standing  upon  a  demurrer  to  the  evidence, 
considering  the  plaintiff  in  error  as  demur- 
rant Board  v.  Parsons,  24  W.  Va.  551; 
Clafiin  V.  Steenbock,  18  Grat  842;  Lewis  v. 
Alkhre,  32  W.  Va.  504,  9  S.  B.  890;  Black's 
Adm'r  y.  Thomas,  21  W.  Va.  713.  By  demur- 
ring to  the  evidence  he  has  admitted,  in 
favor  of  the  demurrees,  all  Inferences  of  fact 
that  may  be  fairly  deduced  from  the  evi- 
dence.   Mapel  ▼.  John,  42  W.  Va.  30,  24  S. 
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E.  608,  32  L.  R.  iu  800,  67  Am.  St  Rep.  839; 
Talbdtt  r.  Railroad  Co.,  42  W.  Va.  561,  26 
S.  E.  311;  Garrett  v.  Ramsey,  26  W.  Va. 
845;  Gunn  t.  Railroad  Co.,  42  W.  Va.  676» 
26  S.  E.  546,  36  L.  R.  A.  575;  Lewis  T. 
Alklre,  32  W.  Va.  504,  9  S.  E.  890. 

The  only  other  objection  to  the  Judgment  is 
the  daim  that  the  action  involves  the  settle- 
ment of  partnership  accounts,  and  therefore 
presents  a  subject-matter  belonging  to  ex- 
clusive equity  Jurisdiction— one  not  cogniza- 
ble by  a  court  of  law.  A  part  of  the  claim 
set  up  originally  in  the  Justice's  court  was 
open  to  this  objection,  but  the  circuit  court 
eliminated  it,  and  refused  to  permit  the 
plaintiffs  to  take  anything  there  except  the 
$100,  with  interest  and  costs.  This  sum  is 
clearly  no  part  of  the  partnership  account. 
It  is  a  part  of  what  Ruby  agreed  to  con- 
tribute as  capital,  and  for  this  an  action  at 
law  may  be  maintained.  "The  remedy  at 
law  for  one  partner  against  another  (save  by 
the  action  of  account)  is,  in  general,  limited 
to  instances  where  the  Justice  of  the  case 
may  be  attained  without  the  settlement  of 
the  accounts  of  the  partnership,  which  a 
court  of  law,  except  in  the  action  of  account, 
has  no  facilities  for  doing,  and  even  in  that 
action  very  imperfect  facilities.  But  where 
no  such  adjustment  of  the  partnership  ac- 
counts is  requisite  to  reach  the  merits  of 
the  case,  a  partner  may  as  readily  sue  a  co- 
partner, in  a  court  of  law,  as  a  stranger. 
Hence,  upon  any  covenant  by  deed,  or  upon 
any  special  undertaking  without  deed,  wheth- 
er the  undertaking  be  express  or  implied,  an 
action  at  law  may  be  Instituted  by  one  part- 
ner against  his  fellows,  supposing  that  ih» 
covenant  or  special  undertaking  be  one 
whereby  a  partner  agrees  with  his  co-part- 
ners to  do  a  speciilc  thing,  notwithstanding 
it  relates  to  the  partnership— as  to  advance 
a  due  proportion  of  the  capital  stock,  in  or- 
der to  its  formation;  to  pay  a  certain  rent 
for  premises  occupied;  to  pay  for  work  done 
before  the  doer  of  it  became  a  member  of 
the  firm;  •  •  •  and,  in  short,  to  do  any 
specific  thing  where  the  particular  transac- 
tions are  insulated  and  separated  from  the 
Joint  account"  3  Min.  Inst,  part  2,  p.  700;  15 
Enc.  PI.  &  Pr.  1043;  Gow  on  Part  (2d  Ed.) 
86;  Wadsworth  v.  Manning,  4  Md.  59;  Cur- 
rier V.  Webster,  45  N.  H.  226;  Glover  v. 
Tuck,  24  Wend.  153;  Morgan  v.  Nunes,  54 
Miss.  808. 

**If  a  contract  though  made  concerning 
the  partnership  affairs,  and  in  furtherance 
of  the  Joint  undertaking,  is  the  individual 
contract  of  the  parties  who  are  parties  to  it 
and  if  it  is  made  by  them  in  their  own 
name,  and  not  in  the  name  of  the  firm,  an  ac- 
tion may  be  maintained  thereon  by  one 
against  the  other,  during  the  continuance  of 
the  partnership."  Wright  v.  Mlchie,  6  Grat 
854. 

From  these  principles,  it  results  that  the 
Judgment  must  be  affirmed. 


(64  W.  Va.  433) 
GROSS  T.  LEWIS  &  SCHMIDT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  16,  1903.) 

CONTRACT— REFUSAL  TO  PBRFORM. 

1.  If,  during  performance  of  a  coDtract  or 
after  the  time  for  performance  arrives,  one  of 
the  parties,  by  word  6r  act  openly  and  clearly 
refuses  to  perform  his  promise  in  whole  or  in 
part  the  other  party  Is  thereupon  exonerated 
from  performing  his  part  of  the  contract 

2.  when  a  court  by  Its  decree  or  Judgment 
deprives  one  person  of  his  money  or  property, 
to  be  paid  or  delivered  to  another,  Buch  action 
should  be  warranted  by  sufficient  legal  justifi- 
cation. HM.  in  this  cause,  the  evidence  does 
not  support  the  decree. 

(SyUabus  by  the  Court) 

Appeal  from  Circuit  Court  Tucker  Coun- 
ty; John  Homer  Holt  Judge. 

Bill  by  George  W.  Gross  against  James 
Lewis  and  Peter  W.  Schmidt  Decree  for 
plaintiff,  and  defendants  appeaL    Reversed. 

E.  D.  Talbott  and  Wamsley  &  Coberly,  for 
appellants.    C  H.  Scott  for  appellee. 

MILLER,  J»  George  W.  Gross,  at  the  Au- 
gust rules,  1880,  filed  his  bill  in  chancery  in 
the  derlL's  office  of  the  circuit  court  of  Tuck- 
er county  against  James  Lewis  and  Peter  W. 
Schmidt  Plaintiff  also  sued  out  In  said 
cause  an  attachment  against  the  estate  of 
said  defendants,  which  was,  by  the  sheriff 
of  said  county,  levied  upon  a  tract  of  land 
situate  in  the  county  aforesaid,  described  as 
containing  497  acres.  Both  the  bill  and  affi- 
davit for  the  attachment  aver  that  the  de- 
fendants are  nonresidents  of  this  state.  The 
bill  alleges  that  the  defendants  are  indebted 
to  the  plaintiff  in  the  sum  of  $812.60;  that 
therefore,  to  wit  on  the  14th  day  of  Febru- 
ary, 1898,  the  plaintiff  and  defendants  enter- 
ed into  a  contract  whereby  defendants  sold 
to  plaintiff  all  the  hemlock  timber  on  the 
Haddiz  Run  side  of  a  certain  tract  of  land, 
owned  by  them,  containing  497  acres,  situate 
on  Haddiz  and  Clover  runs,  in  Tucker  coun- 
ty, fully  described  in  a  deed  of  conveyance 
by  Charles  W.  Mayer  to  defendants,  bearing 
date  on  the  18th  day  of  June,  1889.  A  copy 
of  the  deed  is  filed  with,  and  made  part  of, 
the  bill.  The  plaintiff  further  avers  that  the 
contract  price  for  the  said  timber  on  said 
lands  was  60  cents  per  thousand  feet;  ttiat 
he  took  possession  of  said  timber,  and  in 
May,  1899,  sold  the  same  to  A.  McCauley  at 
the  price  of  $1.12^  per  thousand  feet;  that 
immediately  after  he  entered  into  the  con* 
tract  for  the  sale  of  said  timber  to  McCauley. 
and  when  said  McCauley  was  about  to  begin 
the  manufacture  of  said  timber  into  lumber, 
the  defendants  repudiated  the  sale  made  to 
plaintiff  by  them,  and  refused  to  allow  Mc- 
Cauley  to  carry  out  his  contract  with  plain- 
tiff for  the  purchase  of  said  timber;  that  de- 
fendants, without  any  cause  whatsoever,  re- 

T  L  See  Contracts.  toL  11.  Gent.  Dig.*  ||  14S4,  142S. 
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pudtated  and  refused  to  comply  with  their 
contract  with  lUixi  for  the  sale  of  the  timber, 
and  prohibited  him  from  selling  said  timber 
to  McCauley  or  any  one  else,  and  prevented 
him  from  cutting  and  causing  said  timber  to 
be  cut  and  sold,  and  the  funds  to  be  realized 
thereon  by  plaintiff  at  the  price  of  $1.12^ 
aforesaid,  whereby  plaintiff  would  have  made 
the  profit  of  62^  cents  per  thousand  feet 
upon  the  whole  quantity  of  said  timber;  that 
there  was  on  the  said  land  500,000  feet  of 
hemlock  timber,  bought  by  him  from  the  de- 
fendants as  aforesaid,  and  by  him  sold  to 
McCauley  at  the  price  aforesaid;  and  that 
he  has  been  damaged  in  the  sum  of  $312.50 
by  reason  of  the  refusal  of  defendants  to 
carry  out  their  said  contract  with  him,  and 
because  defendants  prohibited  him  from  de- 
liTerlng  said  timber  to  McCauley.  The  plain- 
tiff also  alleges  that  the  defendants  are  the 
owners  of  said  497  acres  of  land,  and  fur- 
ther says  that  defendant  James  Lewis,  who 
was  then,  and  still  is,  the  owner  of  the  un- 
divided half  of  said  497  acres,  did  on  the  Ist 
day  of  November,  1896,  convey  his  said  in- 
terest therein  by  deed  to  his  codefendant, 
Schmidt,  for  the  pretended  consideration  of 
$1,500  cash,  but  plaintiff  charges  that  no 
consideration  was  paid  or  to  be  paid  by 
Schmidt  to  Lewis  for  said  land;  that  said 
conveyance  was  made  in  fraud  and  without 
any  consideration.  The  plaintiff  prays  that 
he  may  have  a  decree  to  subject  said  land  to 
the  payment  of  his  said  demand  of  $312.50, 
with  interest  thereon,  and  the  costs  of  his 
suit;  that  said  deed  from  Lewis  to  Schmidt 
be  set  aside  and  canceled  as  to  his  demand; 
and  that  the  said  land  be  sold  to  satisfy  the 
flame.  The  deed  from  said  Charles  W.  Mayer 
and  his  wife  to  said  Lewis  and  Schmidt, 
bearing  date  as  aforesaid,  for  said  497  acres 
of  land,  reserves  on  its  face  a  lien  upon  said 
land  in  favor  of  Mayer  to  secure  the  pay- 
ment of  two  notes,  for  $500  each,  executed 
by  the  defendants,  bearing  the  same  date  as 
the  said  deed,  and  payable  to  Mayer  on  the 
Ist  day  of  January  and  July,  respectively, 
1S90,  being  for  parts  of  the  purchase  money 
for  the  land;  but  Mayer  is  not  made  a  party 
to  said  cause. 

On  the  23d  day  of  November,  1899,  the  said 
circuit  court  entered  a  decree  in  the  cause, 
reciting  that  it  was  heard  upon  the  bill  and 
exhibits,  the  order  of  publication  as  to  the 
defendants,  and  the  order  of  attachment 
against  the  property  of  the  defendants  levied 
as  aforesaid.  The  decree  then  finds  that 
there  is  due  the  plaintiff  from  the  defendants 
the  s\im  of  $320.81,  and  declares  the  said  sum 
to  be  a  lien  upon  the  tract  of  497  acres  of 
land.  "And  it  appearing  that  the  said*  de- 
fendant Lewis  hath  conveyed  his  half  inter- 
est in  the  said  tract  of  land  to  his  codefend- 
ant, Peter  W.  Schmidt,  which  conveyance  is 
without  consideration  and  fraudulent  and 
void  as  to  the  said  debt  of  the  plaintiff,  and 
to  that  extent  is  set  aside,  canceled,  and  an- 
nulled.**   The  decree  further  provides  for  a 


sale  of  the  land  in  default  of  the  payment  of 
the  sum  decreed  against  the  defendants. 

On  the  7tb  day  of  March,  1900,  the  defend- 
ants tendered  to  the  court  their  petition,  ac- 
companied by  proper  bond,  praying  that  the 
proceedings  in  said  cause  might  be  reheard, 
which  petition  and  bond  were  accepted  by 
the  court  and  filed,  the  bond  approved,  and 
said  defendants  permitted  to  make  defense 
as  in  such  case  is  provided  by  statute.  De- 
fendants' petition  seems  to  have  been  intend- 
ed for,  and  treated  as,  their  answer  to  the 
bill.  This  could  be  done,  so  far  as  it  con- 
tains proper  matter  for  an  answer.  Sturm 
V.  Fleming,  22  W.  Va.  404.  It  specifically  de- 
nies every  material  allegation  of  the  bill. 
The  defendants  aver  therein  that  it  is  not 
true  that  petitioner,  Lewis,  without  any  con- 
sideration, or  with  any  fraudulent  intent, 
conveyed  his  one-half  interest  in  said  tract 
of  497  acres  of  land  to  Schmidt,  but  it  is 
true  that  said  Mayer  on  the  18th  day  of  June, 
1889,  conveyed  said  tract  of  land  to  peti- 
tioners; that  on  the  1st  day  of  November, 
1895,  petitioner  Lewis  conveyed  to  Schmidt 
his  moiety  of  the  same,  and  that  Schmidt 
paid  him  for  it  They  further  deny  that  Lew- 
is is  a  Joint  owner  of  said  tract  of  land,  in 
equity  or  otherwise.  Acopy  of  said  last-men- 
tioned deed  is  in  the  record,  from  whidi  it 
appears  that  it  was  duly  admitted  to  record 
in  the  county  of  Tucker  on  the  5th  day  of 
February,  1896.  Depositions  for  both  plain- 
tiff and  defendants  were  taken  and  filed  in 
the  cause. 

The  plaintiff,  in  answer  to  the  question, 
"State  whether  you  purchased  the  hemlock 
timber  and  bark  on  that  certain  tract  of  land, 
containing  four  hundred  and  ninety-seven 
acres,  on  Haddin  creek.  Tucker  county,  own- 
ed by  the  defendants,  about  February,  1898; 
if  so,  state  at  what  price,  and  all  about  it?' 
said:  "Why,  I  did  purchase  it  I  purchased 
all  the  hemlock  on  the  Haddix  Oreek  side  of 
the  survey  at  fifty  cents  a  cord  for  the  bark, 
and  fifty  cents  a  thousand  for  the  timber." 
Witness  further  stated:  "I  Just  made  the 
offer  of  fifty  cents  a  thousand  for  the  tim- 
ber, and  fifty  cents  a  cord  for  the  bark."  In 
answer  to  another  question,  as  to  the  quan- 
tity of  the  timber  and  bark  on  that  part  of 
the  tract  of  land  tributary  to  this  Haddix 
creek,  plaintiff  further  stated:  "I  think 
there  was  about  six  hundred  thousand  feet 
of  the  hemlock  timber.  Somewhere  close  to 
two  hundred  and  fifty  cords  of  bark.  I  saw- 
ed about  two  hundred  and  fifty  thousand  feet 
of  timber  off  of  that  part  of  the  tract  for  I. 
H.  Rinard.  I  estimated  the  balance  of  it,  in 
a  rough  way,  at  three  hundred  and  fifty  thou- 
sand feet,  but  there  was  more  than  that  I 
made  this  estimate  when  I  was  peeling  the 
bark  off  of  it"  The  witness  further  stated  > 
that  he  had  sold  the  timber  purchased  from 
the  defendants  on  the  5th  day  of  May,  1899, 
to  A.  McCauley,  at  $1.12^  per  thousand,  in 
the  tree.  He  filed  a  copy  of  a  contract  in 
writing  with  McCauley,  dated  May  6^  1899, 
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Bhowiog  that,  In  considei^tion  of  |1.12^  per 
thousand  feet,  he  bad  sold  to  McOanley  all 
the  hemlock,  poplar»  red  oak,  and  white  oak 
timber  on  the  Haddiz  Creek  side  of  the  May- 
er tract*  of  land,  owned  by  P.  B.  Schmidt. 
He  also  testified  that  Liowis  sold  the  timber 
to  I.  H.  Rinard;  that  Lewis  told  him  that 
he  could  not  cut  the  timber;  tbat  he  notified 
McCauley  what  Lewis  had  done;  that  Me- 
Cauley  then  tore  his  signature  from  the  said 
contract  with  plaintiff;  that  by  his  contract 
he  was  making  62^  cents  per  thousand  feet 
on  the  timber;  and  that  he  had  cut  the  timber 
all  down.  Plaintiff  also  filed  several  letters 
addressed  to  him,  signed  by  James  Lewis,  all 
purporting  to  have  been  written  at  McKees- 
port.  Pa.  The  first  is  dated  January  7,  1808, 
in  which  Lewis  says:  "I  seen  schmidt  about 
the  bark  and  hemlock  I  couldn't  do  any  bet- 
ter with  him  than  you  offered  he  wants  to 
know  how  he  is  to  git  his  money.  You  state 
in  the  next  letter  that  you  will  pay  him  as 
you  get  the  money  out  of  it,"  etc.  The  next 
letter  is  dated  January  26,  1898,  and  says: 
<1  seen  Smith  about  the  hemlock.  I  have 
told  him  that  it  had  better  be  sold  he  has 
agreed  to  sell  it  Let  me  know  what  you 
can  give  for  the  hemlock  and  bark  [hemlock] 
by  the  thousand  and  the  bark  by  the  cord  or 
what  you  will  give  for  the  hemlock  by  bulk,** 
etc.  Another  letter,  dated  February  14th, 
states:  "That  is  all  right  about  the  pay. 
You  git  at  it,  and  git  it  off  this  year."  And 
the  last  letter,  dated  February  21, 1898,  says: 
"You  can  do  as  you  like  with  the  Tannery 
about  the  pay  for  the  bark.  Will  leave  that 
to  you,"  etc.  No  specific  time  of  payment  ap- 
pears to  have  been  agreed  upon  by  the  par- 
ties for  the  hemlock  timber. 

The  defendant  James  Lewis  testifies  that 
he  sold  to  Qross  the  hemlock  timber  on  Had- 
dix  creek  for  50  cents  per  thousand  for  the 
timber,  and  50  c^nts  per  cord  for  the  bark; 
that  Gross  was  to  cut  the  timber;  that  the 
sale  was  in  the  early  spring  of  1898;  that 
Gross  cut  down  part  of  the  hemlock  timber, 
and  peeled  the  bark  off  of  what  he  cut  down; 
that  he  picked  out  and  went  through  the  best 
part  of  the  timber;  that  he  had  been  told  by 
Gross  that  Gross  had  sold  the  timber  to  Mc- 
Cauley; that  he  objected  to  Gross  making 
sale  of  the  hardwood  timber  to  McOauley, 
because  he  had  sold  no  hardwood  timber  to 
Gross;  that  he  made  no  attempt  whatever  to 
stop  the  sale  of  the  hemlock  timber;  that  by 
the  term  "hardwood  timber"  he  meant  pop- 
lar, oak,  chestnut,  beech,  birch,  and  all  except 
the  hemlock;  that  Gross  had  no  right  to  sell, 
and  had  no  claim  whatever  on,  the  poplar, 
red  oak,  and  white  oak  timber  mentioned  in 
his  contract  with  McOauley  dated  May,  1899; 
that  afterwards  Gross  told  witness  that  he 
would  throw  up  his  contract  for  the  bark  and 
hemlock;  that  witness  could  work  it,  sell  it, 
or  do  as  he  pleased  with  it,  as  he  (Gross) 
would  have  no  more  to  do  with  it.  "I  re- 
ceived it  from  him.  He  told  me  I  could  have 
it"     Afterwards  witness  sold  the  hemlock 


and  hardwood  to  L  H.  Blnard.  Witness  fur- 
ther testifies  that  he  never  at  any  time  re- 
fused to  allow  Gross  to  cut  the  hemlock  tim- 
ber, that  Gross  did  not  object  to  the  sale  of 
the  hemlock  timber  by  defendant  to  Blnard, 
and  that  Gross  afterwards  saw^  a  part  of  it 
for  Blnard. 

Samuel  W.  Gainer  swears  that  Gross  told 
him  that  he  had  thrown  up  his  contract  with 
Lewis,  and  was  not  going  to  have  anything 
more  to  do  with  it;  that  he  had  sent  him 
word  that  he  was  not  going  to  handle  his 
timber;  that  it  was  the  hemlock  timber  re- 
ferred ta  W.  O.  Murphy  states  tbat  Gross 
told  him  in  May,  1899,  that  he  had  given  up 
the  contract  betwixt  him  and  Lewis  for  Lew- 
is' hemlock  timber.  He  (Gross)  said  Mr.  Lew- 
is could  take  the  timber,  and  do  what  he 
pleased  with  it;  that  he  did  not  care  if  it 
lay  there  and  rotted.  He  would  have  no 
more  to  do  with  it  H.  H.  Gross  testifies 
that  Gross  told  him  that  he  had  thrown  up 
the  contract  between  himself  and  Lewis,  and 
would  have  no  more  to  do  with  It  L  EL 
Blnard  says  that  he  purchased  the  hemlock 
timber  on  Haddix,  theretofore  sold  by  Lewis 
to  Gross;  that  there  was  about  400,0<X)  feet 
manufactured  by  him  on  the  497-acrB  tract 

Gross  was  recalled,  and  denied  tbat  he 
threw  up  his  contract  for  the  timber,  or  that 
he  ever  stated  to  witnesses  Gainer,  Murphy, 
or  Gross  that  he  had  done  so.  He  further 
stated  that  he  had  a  verbal  contract  where- 
by he  was  to  have  all  the  hardwood  on  the 
part  of  the  tract  tributary  to  Haddix  creek. 

On  the  15th  day  of  June,  1903,  the  said 
cause  was  again  heard  upon  the  plaintiCTs 
bill,  and  exhibits  filed  therewith,  upon  the 
order  of  publication  against  the  defendants, 
order  of  attachment  levied  upon  the  497  acres 
of  land,  the  said  petition  of  defendants,  the 
depositions  taken  and  filed  as  aforesaid,  and 
upon  the  former  orders  made  and  entered. 
On  consideration  whereof  it  was  adjudged* 
ordered,  and  decreed  that  the  plaintiff  should 
recover  from  the  defendants,  James  Lewis 
and  Peter  W.  Schmidt,  $385.31,  with  interest 
thereon  from  the  15th  day  of  June,  1903,  and 
the  costs  of  said  suit  "And  it  appearing  that 
the  said  defendant  James  Lewis  hath  con- 
veyed his  half  interest  in  said  tract  of  land 
to  his  codefendant,  Peter  W.  Schmidt,  which 
conveyance  is  without  consideration,  fraudu- 
lent and  void  as  to  the  said  debt  of  the 
plaintiff,  George  W.  Gross,  and  to  that  ex- 
tent is  set  aside,  canceled,  and  annulled." 
The  decree  then  provides  for  a  sale  of  said 
land  in  default  of  the  payment  by  defendants 
of  the  amount  decreed  against  them  within 
a  time  given.  From  the  aforesaid  decree  the 
defendants  obtained  an  appeal,  and  assign 
errors,  which  are  to  the  effect  that  the  said 
decree  Is  erroneous,  to  their  prejudice,  and 
should  be  reversed. 

From  the  foregoing  statement  it  may  be 
concluded  tbat  on  the  18th  day  of  June,  1889. 
Charles  W.  Mayer  and  his  wife,  by  deed  of 
that  date,  conveyed  to  the  defendantfi  tb» 


W.Vt.) 


GOFF  T.  GOFF. 


177 


said  tract  of  487  acres  of  land;  that  on  tlie 
1st  day  of  November,  1805,  Lewis  conyeyed 
bis  one  undivided  balf  interest  tberein  to 
Schmidt;  that  said  last-mentioned  deed  was 
admitted  to  record  in  said  county  on  tbe  6tb 
day  of  February,  1896;  that  some  time  in  the 
early  part  of  1898  plaintiff  bought  the  hem- 
lock timber,  and  bark  thereon,  on  the  Haddix 
Run  part  of  said  tract  of  497  acres  of  land; 
that  no  specific  time  of  payment  for  the  hem- 
lock timber  was  agreed  upon  by  the  parties, 
and  that  nothing  had  been  paid  by  Gross 
thereon;  and  that  afterwards  he  attempted 
to  sell  tJie  said  hemlock  and  also  the  poplar, 
red  oak,*  and  white  oak  timber  on  said  parcel 
of  said  497  acres  to  Binard. 

It  is  plainly  evident  that  Lewis,  at  the 
time  of  the  alleged  sale  of  the  hemlock  tim- 
ber and  bark  to  Gross,  was  not  the  owner 
thereof.  In  what  capacity  he  was  acting  for 
Schmidt,  is  not  shown,  and  is  immaterial, 
because  Schmidt  does  not  repudiate  that  sale. 
It  is  equally  as  plain  that  Gross  did  not  buy 
the  '^hardwood"  on  the  land,  and  that  he  had 
no  right  thereto.  The  evidence  upon  which 
the  court  found  the  amount  of  damages  in 
favor  of  the  plaintiff  is  very  vague  and  un- 
certain—too much  so  to  be  the  basis  of  a 
decree  against  the  defendants.  "I  [the  plain- 
ntf]  think  there  was  about  six  hundred  thou- 
sand feet  of  the  hemlock  timber.  •  •  * 
I  sawed  about  two  hundred  and  fifty  thou- 
sand feet  of  timber  off  that  part  of  the  tract 
for  I.  H.  Rinard.  I  estimated  the  balance  of 
it.  In  a  rough  way,  at  three  hundred  and 
fifty  thousand  feet,  but  there  was  more  than 
that.  I  made  this  estimate  when  I  was  peel- 
ing bark  off  of 'it"  It  will  be  borne  In  mind 
that  Lewis  sold  to  Rinard  the  poplar,  red 
oak,  and  wliite  oak,  as  well  as  the  hemlock; 
and  Rinard  says  that  there  was  400,000  feet 
of  hemlock  timber  on  the  497-acre  tract, 
which  he  manufactured.  Gross  had  manu- 
factured none  for  liimself.  When  a  court, 
by  its  decree  or  Judgment,  deprives  one  per- 
son of  money  or  property,  to  be  paid  or  de- 
livered to  another,  such  action  should  be  war- 
ranted by  suflSdent  legal  Justification.  The 
proof  is  overwhelming  that  Gross  abandoned 
his  contract  and  refused  to  perform  the  same. 
It  is  not  contended  that  he  had  paid  any- 
thing to  defendants  on  the  timber.  He  bad 
cut  part  of  the  hemlock,  but  that  was  neces- 
sary for  the  purpose  of  removing  the  bark 
therefrom.  Clark  on  Contracts,  p.  648,  says: 
"It  may  also  happen  that,  in  the  course  of 
performance  of  a  contract,  one  of  the  parties 
may,  by  word  or  act,  deliberately  and  avow- 
edly refuse  performance  on  his  part  In  such 
case  the  other  party  is  exonerated  from  a 
continued  performance  of  his  promise,  and  is 
at  once  entitled  to  bring  action."  Defendants 
did  not  see  fit  to  sue  Gross,  but  sold  the 
hemlock,  along  with  other  timber,  to  Rinard. 
On  the  evidence,  the  court  should  have  found 
for  tbe  defendants.  There  is  no  proof  what- 
ever that  the  deed  by  Lewis  to  Schmidt  was 
in  fraud  of  any  right  of  Gross,  or  that  it  was 
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Intended  to  be  so.  As  Is  shown,  it  was  exe- 
cuted and  recorded  more  than  two  years  be- 
fore the  timber  deal  between  Gross  and  de- 
fendants took  place.  A  plaintiff  who  alleges 
fraud  must  clearly  and  distinctly  prove  the 
fraud  allege  in  his  bill.  Armstrong  v.  Bai- 
ley, 43  W.  Va.  778,  28  S.  E.  766.  It  was  error 
to  set  aside  and  cancel  said  deed  as  to  plain- 
tiff's alleged  demand.  It  seems  to  us  that 
the  circuit  court,  upon  the  hearing,  should 
have  abated  the  said  attachment,  and  dis- 
missed the  plaintifrs  bill. 

For  the  reasons  stated,  the  decree  com- 
plained of  is  reversed  and  set  aside,  the  at- 
tachment abated,  and  the  l>ill  dismissed. 


(54  W.  Va.  864) 
GOFF  v.  GOFF. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec  6,  1903.) 
DIVORCB— AUMONT— RBCBIVEIU-BOND. 
Lln  a  suit  for  divorce,  the  Question  of  al- 
lowances to  the  wife  for  maintenance  pendente 
lite,  and  to  enable  her  to  carry  on  the  suit,  to 
be  paid  by  the  husband,  is  within  the  sound  dis- 
cretion of  the  court,  or  Jodze  in  vacation,  un- 
der section  9,  c  64.  Code  1899;   and  the  exer- 
cise of  this  discretion,  which  is  a  very  broad 
one,  will  not  be  reviewed  unless  it  is  made  to 
appear  that  it  has  been  grossly  abused. 

2.  Where,  in  a  suit  for  divorce  and  alimony 
by  a  wife,  the  allegations  of  the  bill  and  the 
record  show  the  defendant  to  be  the  possessor 
of  an  estate  worth  from  $75,000  to  $80,000, 
composed  largely  of  real  estate,  and  the  de- 
fendant has  oeen  enjoined  in  the  suit  from 
disposing  of  any  of  his  real  estate,  and  has  re- 
sponded to  an  order  in  the  cause  requiring  him 
to  pay  a  specified  sum  for  temporary  mainte- 
nance of  plaintiff,  and  expenses  of  carrying  on 
her  suit,  held,  the  appointment  of  a  special  re- 
ceiver by  the  judge  in  vacation  to  take  charge 
of  the  personal  property  of  the  defendant  is  an 
abuse  of  judicial  discretion. 

3.  When  a  trust  company,  which  Is  properly 
doing  business  under  the  laws  of  this  state, 
shall  be  appointed  a  special  receiver  in  any  case 
or  proceeding,  it  is  not  required  to  give  bond. 
The  capital  of  such  company,  together  with 
any  deposits  required  to  be  made  by  it  with 
any  officer  or  officers  of  tbe  state,  whether  such 
deposits  be  a  part  of  said  capital  or  not,  are 
to  be  taken  and  considered  as  tiie  security  re- 
quired by  law  for  the  faithful  performance  of 
its  duties. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty; John  Homer  Holt,  Judge. 

Action  by  Louise  L.  Goff  against  Charles 
P.  Goff  and  others.  From  decree  and  orders 
entered,  defendant  Goff  appeals.    Reversed. 

W.  B.  Maxwell  and  L.  Greynolds,  for  appel- 
lant. C.  W.  DaUey,  B.  D.  Talbott,  and  T. 
P.  R.  Brown,  for  appellee. 

McWHORTHR,  P.  On  the  10th  day  of 
February.  1902,  Louise  L.  Goff  presented  her 
bill  in  chancery,  in  vacation,  to  the  Judge  of 
the  circuit  court  of  Randolph  county,  verified 
by  her  affidavit,  against  her  husband,  Charles 
P.  Goff.  Charles  M.  Kittie,  the  Elklns  Nation- 
al Bank  et  al.,  debtors  of  said  Charles  P. 

T  1.  See  Divorce,  voL  17,  Cent.  Dig.  {{  61S,  770. 
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Goff,  praying  for  a  divorce  from  bed  and 
board  against  the  said  defendant  Goff,  for 
cmel  and  inhuman  treatment,  reasonable  aj)- 
prehension  of  bodily  hnrt,  and  other  matters 
alleged  and  set  out  in  her  bill,  and  for  ali- 
mony and  for  money  to  carry  on  and  prose- 
cute her  suit,  and  praying  that  the  court 
would  commit  the  custody,  care,  and  manage- 
ment of  the  said  defendant  Goff*s  large  es- 
tate to  some  competent  person,  that  the  same 
might  be  protected  and  preserved  in  the  in- 
terest of  plaintiff  and  of  said  Goff,  and  others 
who  might  have  an  interest  therein;  that  the 
defendants  who  were  debtors  of  said  Goff 
and  all  other  persons  be  restrained  and  en- 
Joined  from  payhig  to  him  any  of  the  money 
they  owed  him;  that  a  deed  made  by  Goff 
to  the  defendant  Kittle,  dated  the  20th  of 
August,  1901,  for  an  undivided  moiety  in  the 
undivided  one-fourth  interest  owned  by  said 
Goff  in  the  6,606-acre  tract  of  land  known  as 
the  "Goff-Arnold  Land,'*  for  the  reasons  set 
out  in  the  bill,  be  annulled,  vacated,  and  set 
aside,  and  the  said  Kittle  enjoined  and  re- 
strained from  selling  or  conveying  the  inter- 
est in  said  land  so  conveyed  to  him  by  Goff; 
that  the  gift  or  supposed  gift  of  the  diamond 
ring  by  said  Goff  to  Kittle  be  canceled  and 
set  aside  and  declared  null  and  void,  and  that 
Kittle  be  required  to  surrender  and  deliver 
possession  of  said  ring  to  some  suitable  per- 
son, to  be  named  by  the  court,  to  be  held  by 
such  person  to  answer  any  further  order  or 
charge  touching  the  same,  and  that  the  court 
will  make  such  provision  for  the  maintenance 
of  said  Goff  out  of  his  estate  as  might  be 
proper;  and  that  Goff  be  enjoined  and  pre- 
vented from  imposing  any  restraint  npon  the 
persona]  liberty  of  the  plaintiff;  and  for  gen- 
eral relief.  Whereupon  the  judge  made  an 
order  granting  the  injunction  prayed  for,  and 
appointed  Kent  B.  Crawford  a  receiver  to 
tnke  charge  of  the  diamond  ring,  and  di- 
rected the  defendant  Kittle  to  surrender  the 
same  to  Crawford,  who  was  required  to  give 
bond,  in  the  penalty  of  |800,  to  have  the  ring 
forthcoming  to  answer  any  future  order  of 
the  court  respecting  the  same,  and  further 
ordered  the  defendant  Goff  to  pay  the  plain- 
tiff $500,  to  enable  her  to  carry  on  her  suit, 
and  for  temporary  maintenance.  On  the  22d 
day  of  February,  1002,  the  judge  of  said  court 
made  another  order  in  said  cause,  reciting 
that  plaintiff  had  presented  to  him  in  vaca- 
tion her  bill,  verified  by  affidavit,  praying  for 
a  divorce  from  bed  and  board  against  the 
defendant  Goff,  for  alimony,  and  other  mat- 
ters of  relief  therein  specified,  and  that  it  ap- 
peared that  process  to  answer  said  bill  had 
been  regularly  sued  out  of  the  clerk's  office 
of  said  court,  and  duly  served  upon  all  the 
defendants,  and  reciting  that  the  vacation  or- 
der made  on  the  10th  of  February,  1902,  in- 
advotently  directed  said  Goff  to  pay  to  the 
plaintiff  $500  to  carry  on  this  suit,  and  for 
temporary  maintenance,  without  any  notice 
to  said  Goff  of  plaintiff's  Intention  to  ask  for 
said  sum.    On  motion  of  plaintiff,  it  was  or- 


dered that  that  part  of  the  order  which  di- 
rected the  payment  of  said  sum  of  money  be 
set  aside  and  annulled;  and  it  further  ap- 
pearing from  affidavits  filed- that  the  defend- 
ant Charles  P.  Goff  on  the  10th  of  Februaiy* 
1902,  left  his  residence  and  the  town  of 
Beverly,  and  that  the  only  persons  occupying 
his  residence  were  defendant  Charles  U.  Kit- 
tle and  a  small  boy,  who  were  absent  from 
the  premises  a  great  part  of  the  time,  leav- 
ing the  house  and  effects  therehi  uncared  for 
and  unprotected,  it  was  further  ordered  that 
the  defendant  Charles  P.  Goff,  his  agents, 
servants,  and  representatives,  be  restrained 
and  enjoined  from  preventing  the 'plaintiff 
from  returning  to  said  residence  and  dwelling 
therein,  if  she  should  elect  so  to  do,  for  the 
purpose  of  preserving  and  car^g  for  the 
same,  and  the  household  goods,  furniture, 
and  chattels  therein,  with  full  power  to  con- 
trol in  said  house  as  to  its  occupancy  and 
management  for  the  said  purposes  during  the 
absence  of  said  Goff  from  said  residence. 
The  restraining  order  of  February  10th  was 
so  modified  as  to  permit  the  debtors  of  Goff 
to  pay  their  indebtedness  to  the  gefieral  re- 
ceiver, if  they  should  elect  so  to  do,  taking 
proper  receipts  therefor  from  said  receiver, 
and  provided  that  a  copy  of  said  order  of 
the  22d  of  February  be  served  upon  the  de- 
fendants in  the  cause.  The  defendants 
Charles  P.  Goff  and  Charles  M.  Kittle  filed 
their  separate  answers.  A  large  number  of 
depositions  were  taken  and  filed  In  the  cause 
by  both  plaintiff  and  defendant  Goff,  and  on 
the  16th  day  of  May,  1902,  the  cause  was 
heard  in  court  upon  process  duly  ^executed 
upon  all  the  defendants,  the  answers  of  Goff 
and  Kittle,  and  general  replications  thereto, 
and  the  depositions  and  exhibits  taken  and 
filed  in  the  cause,  and  upon  the  orders  there- 
tofore entered;  but,  the  court  not  then  being 
ready  to  dispose  finally  of  the  cause  on  its 
merits,  it  was  heard  upon  the  motion  of  the 
plaintiff  for  an  allowance  for  temporary 
maintenance,  and  also  for  expenses  and  at- 
torney's fees  in  the  prosecution  of  the  suit, 
when  it  was  ordered  and  decreed  that  plain- 
tiff be  allowed  the  sum  of  $00  per  month,  be- 
ginning January  21,  1902,  for  her  support, 
and  $500  on  account  of  costs  and  attorney's 
fees  in  prosecuting  her  suit,  to  be  paid  out 
of  moneys  coming  into  the  hands  of  the  gen- 
eral receiver  of  the  court  from  payments 
made  to  him  by  Cos's  debtors.  It  was  fur- 
ther ordered  that  any  debtor  of  Goff  might 
pay  to  plaintiff  moneys  not  exceeding  the 
amount  specified  in  the  order,  and  take  a  re- 
ceipt from  plahitiff  for  such  sum.  And  on 
the  15th  day  of  July,  1902,  in  vacation,  the 
judge  of  said  court,  in  pursuance  of  a  notice 
served  upon  defendant  Goff,  on  the  7th  day 
of  July,  heard  the  motion  of  plaintiff  to  ap- 
point a  special  receiver  in  the  cause,  to  take 
charge  of  the  personal  property  of  the  defend- 
ant Goff,  when  the  notice  of  such  motion  was 
filed,  together  with  the  affidavit  of  plaintiff. 
Louise  L.  Goff,  which  motion  to  appoint  such 
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receiver,  was  resisted  by  tbe  counsel  of  Goff, 
who  was  present  at  the  hearing.  Upon  the 
hearing  of  the  motion  the  court  appohited 
the  Trust  Company  of  West  Virginia,  at  El- 
kins,  special  recelyer  of  the  personal  property 
and  effects  of  defendant  Goff,  with  power  and 
authority  to  collect  such  outstanding  indebt- 
edness as  was  due  or  might  become  due,  of 
said  Goff,  and  especially  the  claim  due  from 
Mabie,  McOlure,  and  Stephenson,  mentioned 
In  the  affidavit  of  plalhtilf ;  and  the  judge  be- 
ing informed  by  counsel  for  defendant  Goff 
that  they  had  in  their  hands  sufficient  money 
furnished  by  Goff  to  pay  such  alimony  as 
had  been  awarded  to  plaintiff  by  the  court, 
and  put  in  theii^  hands  for  that  purpose,  they 
were  directed  to  pay  the  same  to  plaintiff  or 
her  attorneys.  These  are  all  the  orders  or 
decrees  entered  in  the  cause. 

The  defendant  Goff  appealed  to  this  court, 
and  Insists  that  the  court  erred  in  entering 
each  and  all  of  said  orders  and  decrees.  The 
first  order  that  was  entered  on  February  10, 
1902,  in  so  far  as  it  allowed  $500  to  the 
plaintiff  before  the  issuing  and  service  of 
process  in  the  cause,  was  null  and  void  to  the 
ertent  only  of  such  allowance.  "The  Judge 
had  no  Jurisdiction  to  enter  a  decree  for  ali- 
mony pendente  lite  or  permanent  alimony 
without  first  in  some  manner  summoning  the 
husband  to  appear,  and  thus  affording  him 
an  opportunity  to  be  heard;  and,  should  such 
a  decree  be  entered  without  first  citing  the 
husband,  a  writ  of  prohibition  will  He  to 
prevent  its  enforcement."  Coger  v.  Goger, 
48  W.  Va.  135,  35  S.  E.  82a  It  is  contended 
by  appellant's  counsel  that  the  Judge  had  no 
Jurisdiction  in  vacation,  and  without  notice  to 
Goff,  to  review  the  order  of  February  10th, 
and  dte  section  1,  c.  134,  Code  1899.  That 
section  has  reference  to  the  correction  of  or* 
ders  and  decrees  in  which  errors  of  the  na- 
ture mentioned  have  occurred,  and  not  to 
orders  and  decrees  which  were  without  the 
Jurisdiction  of  the  Judge  or  court,  and  are 
simply  nullities.  Prohibition  lies  where  there 
is  an  effort  to  enforce,  or  where  there  may 
be  an  attempt  to  enforce,  a  void  order  or 
decree.  The  court  could  at  any  time  in  term, 
on  motion,  or  on  its  own  motion,  have  set 
aside  the  order  of  February  10th,  as  null  and 
void.  The  Judge,  by  his  attempt  in  vacation 
to  set  it  aside,  showed  that  he  did  not  propose 
to  enforce  it  The  case  has  not  been  heard 
or  passed  upon  by  the  circuit  court  upon  its 
merits,  and  the  appellate  court  can  only  con- 
sider such  questions  as  are  brought  before  It 
upon  the  four  orders  entered  in  the  cause  and 
complained  of.  Section  6,  c.  64,  Code  1899, 
provides  that  "a  divorce  from  bed  and  board 
may  be  decreed  for  cruel  or  inhuman  treat- 
ment, reasonable  apprehension  of  bodily  hurt, 
abandonment,  desertion,  or  where  either  par- 
ty after  marriage  becomes  a  habitual  drunk- 
ard.'* Section  7  of  the  same  chapter  gives 
chancery  Jurisdiction  in  all  matters  pertain- 
ing to  divorce  suits  to  the  circuit  courts,  and 
section  9  provides:    "The  court  in  term,  or 


the  Judge  in  vacation,  may  at  any  time  pend- 
ing the  suit,  make  any  order  that  may  be 
proper  to  compel  the  man  to  pay  any  sura 
necessary  for  the  maintenance  of  the  woman, 
and  to  enable  her  to  carry  on  the  suit,  or  to 
prevent  him  from  imposing  any  restraint  on 
her  personal  liberty.  •  •  •  Or  to  pre- 
serve the  estate  of  the  man  so  that  it  be 
forthcoming  to  meet  any  decree  which  may 
be  made  in  the  suit  or  to  compel  him  to  give 
security  to  abide  such  decree.*' 

It  is  insisted  by  appellant's  counsel  that. 
the  Judge  of  the  circuit  court,  by  the  order  of 
February  22d,  erred  in  appointing  plaintiff  re- 
ceiver of  the  real  estate  of  defendant,  and 
without  requiring  bond  and  security,  as  pro- 
vided in  section  28,  c.  133,  Code  1899.  The  or- 
der is  very  peculiar.  It  does  not,  in  terms, 
appoint  plaintiff  receiver  of  the  home  and 
effects  therein  of  defendant;  and  yet  it  takes 
the  custody  and  control  of  it  from  the  agents 
and  employes  of  defendant,  and  places  plain- 
tiff in  the  custody  thereof,  with  full  control, 
in  and  during  the  absence  of  defendant.  Al- 
though it  changed  the  possession  of  the  resi- 
dence and  effects  therein  for  the  time  be- 
ing, the  order  does  not  clothe  her  with  all 
the  powers  and  duties  of  a  special  receiver 
of  the  property;  and  it  was  evidently  not 
the  purpose  to  appoint  her  as  such  receiver, 
as  her  occupancy  is  limited  by  the  language 
of  the  order  to  the  time  that  the  defendant 
remained  absent,  and  it  is  fairly  implied  that 
upon  his  return  she  shall  relinquish  her  occu- 
pancy or  possession.  Whether  this  should 
be  construed  as  appointing  her  receiver  or 
not,  no  motion  was  made  to  set  aside  this 
ex  parte  vacation  order;  and,  under  the  de- 
cisions of  this  court,  no  appeal  will  lie  there- 
from until  such  motion  has  been  made  and 
overruled.  "An  ex  parte  order  granting  an 
injunction  is  not  appealable  until  after  a  mo- 
tion made  to  vacate  or  set  it  aside."  Brast 
V.  Oil  Co.,  46  W.  Va.  618,  33  S.  B.  302.  In 
the  opinion  in  that  case  it  is  said:  "It  is  not 
an  adjudication  between  parties.  One  side 
has  not  been  heard,  and,  until  he  moves  the 
court  that  granted  the  injunction  to  correct 
it,  he  has  no  right  of  appeal.  Appeals  are 
to  correct  errors  committed  after  hearing,  and 
not  to  review  mere  preliminary  orders  made 
in  the  absence  of  one  of  the  litigants.  Such 
orders  are  still  in  the  breast  of  the  court  un- 
til finally  heard  and  determined.  The  party 
affected  thereby  has  an  easy  remedy  by  mo- 
tion, and  an  appeal  will  not  lie  until  such  mo- 
tion proves  Ineffectual."  11  Enc.  PI.  &  Pr. 
96;  Aldinger  v.  Pugh,  57  Hun,  181,  10  N.  Y. 
Supp.  684;  and  other  authorities  there  dted. 
In  case  of  Clark  v.  Bryan,  48  W.  Va.  271,  37 
S.  E.  543,  there  was  held  to  be  "an  appeal 
improvidently  awarded  to  an  ex  parte  vaca- 
tion order  made  by  the  Judge  of  the  circuit 
court  awaidlng  an  injunction  and  appointing 
a  receiver."  This  case  is  referred  to  by  coun- 
sel for  appellant  as  a  case  in  point,  but 
which  it  was  claimed  was  abandoned  by 
counsel  for  appellaiit,  and  was  not  argued  in 
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the  appellate  court,  and  tbe  attention  of  the 
court  was  not  called  to  the  authorities  which 
the  counsel  claim  fully  sustained  their  views 
to  the  contrary.  Why  counsel  chose  to  aban- 
don an  appeal  which  was»  according  to  their 
contention,  well  taken,  and  was  supported  by 
the  authorities,  is  not  made  to  appear.  The 
case  of  Clark  y.  Bryan  has  not  been  overrul- 
ed, and  stands  as  the  authority  of  this  appel- 
late court,  to  the  effect  that  "an  ex  parte  va- 
cation order  made  by  a  Judge  of  the  circuit 
court  is  nonappealable."  And  for  the  very 
good  reason  that  provision  is  made  in  sections 
5,  6,  c.  134,  Code  1899,  for  the  correction  of 
all  such  errors  by  the  court  committing  them. 
Said  section  6  provides  that  no  appeal,  writ 
of  error,  or  supersedeas  shall  be  allowed  or 
entertained  by  the  appellate  court  from  any 
such  order  or  decree  until  such  motion  has 
been  made  and  overruled,  in  whole  or  in 
part,  by  the  trial  court  The  order  of  Biay 
16th  was  entered  in  open  court  when  the 
case  was  heard  upon  the  question  of  ali- 
mony and  an  allowance  for  costs  and  attor- 
ney's fees,  etc  This  question  of  allowance 
is  addressed  to  the  sound  discretion  of  the 
court  or  judge  in  vacation,  he  having  full  au- 
thority to  make  such  allowances  under  sec- 
tion 9,  c.  64,  Code  1899,  and  It  is  only  a 
question  of  the  abuse  of  such  discretion  that 
the  appellate  court  can  deal  with.  In  Wass 
V.  Wass,  42  W.  Va.  460,  26  S.  B.  440,  it  is 
held  that  the  amount  of  alimony  pendente 
lite  allowed  the  wife  In  a  divorce  caae  is 
addressed  to  the  sound  discretion  of  the 
court,  under  all  the  chrcumstances  of  the 
case,  and  the  condition  of  the  parties  must 
also  be  taken  into  consideration;  and  in  Mil- 
ler V.  Miller,  92  Va.  196,  23  S.  B.  232,  It  is 
held:  "The  amount  of  alimony  to  be  decreed 
is  within  the  sound  discretion  of  the  trial 
court,  to  be  fixed  according  to  the  established 
principles,  and  upon  an  equitable  view  of  all 
the  circumstances  of  the  particular  case.*' 
In  Hogg's  Eq.  Pr.  p.  582,  It  is  said:  **The  cir- 
cuit court  is  clothed  with  the  exclusive  right 
to  award  alimony  pendente  lite,  and  the  ex- 
ercise of  this  discretion,  which  is  a  very  broad 
one,  will  not  be  reviewed  unless  It  Is  made 
to  appear  that  it  has  been  grossly  abused." 
Gussman  v.  Gussman,  140  Ind.  433,  39  N.  B. 
918;  Sellers  v.  Sellers,  141  Ind.  307,  40  N.  K 
699.  Appellant  complains  that  the  order 
granting  the  alimony  and  allowance  was 
made  when  the  case  was  submitted  to  the 
court  for  hearing.  The  pleadings  and  evi- 
dence taken  in  the  case  are  very  voluminous, 
there  being  nearly  460  pages  in  the  record. 
To  give  the  cause  the  consideration  due  to 
it  was  quite  an  undertaking  for  the  court, 
while  a  cursory  examination  would  satisfy 
the  court  that  the  plaintifT  was  entitled  to  re- 
lief, whether  all  she  claimed  or  not  The 
pleadings  and  the  evidence  showed  the  finan- 
cial condition  of  the  parties  and  their  con- 
dlUon  In  life,  so  that  the  court  had  little 
trouble  In  arriving  at  what  was  a  reasonable 
allowance  and  alimony.    In  Bailey  v.  Bailey, 


21  Grat  43,  it  is  said:  rPhe  general  rule  is 
that  the  wife  is  entitled  to  the  support  cor- 
responding to  her  condition  in  life  and  the 
fortune  of  her  husband;  and  when  delinquen- 
cy of  the  husband  has  been  established,  and 
the  wife  is  the  injured  party,  driven  by  his 
cruelty  or  other  wrongful  conduct  from  the 
comfort  of  domestic  enjoyment  she  should 
be  liberally  supported."  There  seems  to  have 
been  no  abuse  of  the  sound  discretion  of  the 
court  in  making  the  allowance  for  alimony, 
as  well  as  for  fees  and  expenses  of  the  prose- 
cution of  the  plaintifTs  suit;  the  record  fully 
sustaining  the  action  of  the  court  in  that 
particular.  As  to  the  appointing  of  a  re- 
ceiver of  the  personal  property  under  the 
order  of  July  16,  1902,  after  due  notice  to  the 
defendant  the  Judge  of  the  circuit  court  in 
vacation  had  full  power,  under  section  28,  c 
138,  Code  1899,  to  appoint  such  receiver,  in 
case  the  circumstances  of  the  case  warranted 
such  action,  if  there  was  a  necessity  for  it 
such  as  ''danger  of  the  loss  or  misappropria- 
tion of  the  same  or  a  material  part  thereof." 
Section  6823,  6  Thompson  on  Corporations; 
says:  "Unless  there  is  a  statute  giving  the 
right  to  a  receiver  in  a  given  state  of  facts, 
no  one  can  demand  the  appointment  of  a  re- 
ceiver therein  ex  debito  Justitise;  bat  the 
question  whether  or  not  a  receiver  will  be 
appointed  in  a  given  case  is  addressed  to  the 
sound  dlsc^tion  of  the  chancellor,  under  all 
the  circumstances.  The  discretionary  power 
I)0S8essed  by  courts  of  equity  of  appointing 
receivers,  or  refusing  applications  for  such 
appointment,  will  not  be  Interfered  with  on 
appeal,  except  in  cases  where  the  discretion 
has  been  manifestly  abused;  this  being  the 
general  rule  as  to  the  appellate  review  of 
discretionary  action."  Let  us  consider  a  lit- 
tle the  facts  in  the  case,  and  see  if  they 
are  such  as  to  warrant  the  application  by  the 
court  of  this  drastic  remedy.  This  is  a  suit 
for  divorce,  and,  according  to  the  allegations 
of  plaintifTs  bill,  defendant  was  possessed  of 
a  large  estate,  worth  at  least  $80,000,  a  large 
part  of  which  consisted  of  real  estate.  This 
was,  at  the  Instance  of  plaintiff,  tied  up  by 
injunction,  to  await  the  action  of  the  court 
so  that  defendant  could  not  dispose  of  it;  and 
it  was  liable  to  any  final  decree  that  might  be 
awarded  in  favor  of  plaintifl.  Defendant  had 
responded  to  the  order  of  the  court  requiring 
him  to  pay  $500  for  costs  and  expenses  of 
carrying  on  plaintiff's  suit  and  for  the  pay- 
ment of  the  $60  per  month  for  plaintiff's 
temporary  support  Was  there  any  reason 
for  the  court  taking  possession  by  its  receiv- 
er of  the  large  personal  estate  of  the  de- 
fendant thus  depriving  him  of  the  use  of 
the  whole  of  his  estate?  This  was  a  clear 
abuse  of  the  Judicial  discretion,  and  so  much 
of  the  decree  or  order  of  July  15,  1902,  as  ap- 
pointed the  Trust  Company  of  West  Virginia 
receiver  of  the  personal  property  of  the  de- 
fendant should  be  set  aside  and  held  for 
naught 
It  is  farther  insisted  by  counsel  for  appel- 
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lant  that  It  was  error  to  appoint  the  Trust 
Company  of  West  Virginia  as  special  receiv- 
er of  the  personal  estate  of  defendant  in  the 
order  of  the  15th  of  July,  1902,  without  re- 
quiring bond  for  the  faithful  performance 
of  the  duties  of  receiver.  Section  6,  c.  85,  p. 
187,  of  the  Acts  of  1901,  relating  to  the  in- 
corporation and  regulation  of  title  and  trust 
companies,  provides  that  whenever  such  com- 
pany shall  become  trustee,  assignee,  receiver, 
guardian,  etc.,  the  capital  of  such  company, 
together  with  such  other  assets  as  are  named 
therein,  ''shall  be  taken  and  considered  as 
the  security  required  by  law  for  the  faithful 
performance  of  such  duties." 

For  the  reasons  herein  stated,  so  much  of 
the  order  of  February  10,  1902,  as  ordered 
the  payment  of  $500  by  defendant  to  plaintiff 
for  temporary  maintenance,  and  appointing 
Kent  B.  Crawford  receiver  of  the  diamond 
ring  of  defendant,  is  set  aside  and  held  for 
naught,  as  is  also  so  much  of  the  order  of 
February  22,  1902,  as  places  plaintllT  in  the 
possession  and  custody  of  the  residence  and 
the  property  therein  of  defendant  Such  or- 
der, while  in  Itself  not  appealable,  because  it 
was  such  error  as  could  have  been  corrected 
on  motion  by  the  circuit  court,  and  the  cause 
being  properly  here  by  appeal  from  the  decree 
of  July  15,  1902,  appointing  the  Trust  Com- 
pany of  West  Virginia  special  receiver,  and 
said  order  being  complained  of  In  said  par- 
ticular, this  court  will  make  such  order  as 
the  circuit  court  should  have  rendered,  and 
will  set  aside  such  part  of  said  order  of  Feb- 
ruary 22,  1902;  and  so  much  of  the  order  of 
July  15, 1902,  as  appointed  the  trust  company 
special  receiver  is  reversed  and  annulled, 
and  the  cause  is  remanded  to  the  circuit  court 
for  further  proceedings  to  be  had  therein. 


(54  W.  Va.  M4) 

UlLUBn  r:  FIREMAN'S  INS.   00.  OP 

BALTIMORE. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  5,  1903.) 

INSURANCiy-CANOELLATION    OF    POUCnr— AU- 
THORITY OF  AOBNT. 

1.  A  fire  insurance  policy  gives  right  to  the 
company  to  cancel  It  on  five  days'  notice.  The 
companv  instructs  its  local  agent  to  take  up 
the  policy  for  cancellation,  and  the  agent  In* 
forms  the  assured  that  the  company  elected  to 
cancel  the  policy,  and  stated  to  him  that  he 
would  procure  him  a  policy  in  another  com- 
pany for  which  he  was  agent.  The  assured, 
with  this  understanding,  delivered  up  the  pol- 
icy to  the  agent  for  cancellation,  and  the  agent 
delivered  It  to  the  company,  and  it  was  can- 
celed by  it.  Held,  that  the  policy  was  thereby 
canceled. 

2.  An  insorance  agent  directed  by  his  com- 
pany to  take  up  for  cancellation  a  policy  of  In- 
surance has  no  power  to  take  it  up  with  a 
condition  that  he  would  get  for  the  assured  a 
policy  in  another  company,  and  the  surrender 
of  the  policy  to  such  agent  for  such  cancella- 
tic»i  on  such  condition  Is  an  absolute  cancella- 
tion. 

Dent,  J^  dissenting. 
(Syllabus  by  the  Court) 

f  1.  8m  Insuranceb  voL  28,  Cent  Dig.  8S  604,  MS. 


Error  to  Circuit  Court,  Summers  County; 
J.  M.  McWhorter,  Judge. 

Action  by  James  H.  Miller  against  the  Fire- 
man's Insurance  CJompany  of  Baltimore. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Peyton  &  Perkinson  and  Northeott,  Perry  & 
McOomas,  for  plaintiff  in  error.  Miller  & 
Bead,  for  defendant  in  error. 

BRANNON,  J.  J,  B.  Lavender,  agent  of 
the  Fireman's  Insurance  Company  of  Balti- 
more at  the  town  of  Hinton,  issued  to  James 
EL  Miller  its  insurance  policy  for  the  sum  of 
$1,000,  insuring  said  Miller  against  loss  by 
fire  on  certain  books  and  office  furniture  in  his 
law  office,  in  said  town  of  Hinton,  for  the 
period  of  three  years,  for  which  the  premium 
was  fully  paid  to  said  Lavender.  On  Decem- 
ber 19,  1900,  J.  B.  Lavender  went  to  James 
H.  Miller,  and  told  him  that  the  Fireman's  In- 
surance Company  was  going  out  of  business  in 
West  Yirginla,  and  wanted  him  to  procure  a 
return  of  said  policy  for  cancellation,  and  told 
MiUer  that,  if  he  wished,  he  would  give  him 
another  policy  in  another  company  as  good 
without  additional  cost  And  Miller  in  his 
testimony  says  that,  "with  this  understand- 
hig,  I  gave  him  the  policy."  Thereupoi^  said 
policy  was  delivered  by  said  J.  B.  Lavender 
to  U.  O.  Michaels,  special  agent  of  said  insur- 
ance company,  who  was  in  town  for  the  pur- 
pose of  taking  up  and  canceling  policies,  which 
fact  was  told  Miller;  and  said  policy  was 
thereupon  canceled  and  destroyed  by  said  com- 
pany, and  said  Lavender  given  credit  for  the 
proper  amount  of  return  premium.  After- 
wards, on  the  3d  day  of  September,  1901,  the 
property  which  had  been  embraced  in  said  pol- 
icy was  destroyed  by  fire;  and  then  Miller  en- 
quired of  said  Lavender  if  he  had  ever  issued 
him  any  new  insurance  upon  said  property, 
and,  finding  that  he  had  not,  set  about  to 
make  proofs  of  loss  under  the  destroyed  policy 
in  defendant  company,  and  on  the  9th  day  of 
November,  1902,  instituted  action  in  the  cir- 
cuit court  of  Summers  county,  wherein  a  Judg- 
ment was  rendered  in  favor  of  plaintiff,  Mil- 
ler, for  the  sum  of  $925,  from  which  this  writ 
of  error  is  prosecuted. 

There  is  but  one  contention  of  importance 
in  the  case,  and  that  is  as  to  whether  or  not 
the  policy  sued  upon  had,  prior  to  the  loss 
complained  of,  been  canceled.  It  is  contended 
by  the  defendant  that  the  surrender  of  the 
policy  to  Lavender  amounted  to  an  agreement 
to  surrender  the  policy  for  cancellation,  and 
consUtuted  a  waiver  on  the  part  of  the  in- 
sured to  have  the  notice  given  him  which  was 
provide^  in  the  policy,  and  the  payment  to 
him  of  the  return  premium  as  provided  for 
therein.  On  the  other  hand,  it  is  contended 
by  plaintiff  that  the  circumstances  under 
which  said  policy  was  returned  through  Lav- 
ender to  the  company  for  cancellation,  amount- 
ed to  nothing  more  than  a  conditional  sur- 
render, and  that  the  condition  upon  which  the 
surrender  was  made  was  not  complied  with 
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prior  to  the  time  of  the  loss.  Lavender  was 
agent  for  several  companies.  Miller's  state- 
ment in  evidence  Is:  "One  evening  Mr.  Lav- 
ender came  into  the  office,  and  told  me  that 
the  company  was  going  to  quit  business  here; 
that  their  special  agent,  Mr.  Michaels,  was  in 
town,  and  wanted  to  take  up  my  policy.  He 
said.  If  I  wished,  he  would  give  me  another 
policy  in  another  company  as  good,  without 
any  additional  cost.  With  this  understanding, 
I  gave  him  the  policy.'* 

The  policy  gave  the  company  right  to  can- 
cel on  notice.  Miller  waived  notice,  assent- 
ed to  cancellation,  asked  no  notice,  and  gave 
up  the  policy  with  final  Intent,  because  he 
knew  that  the  local  agent  received  It  for  the 
very  purpose  of  delivering  It  as  a  surrendered 
policy  to  the  general  agent  then  In  the  town 
to  take  up  policies.  It  could  be  canceled  by 
consent  without  notice.  See  Ins.  Oo.  v.  John- 
son, 105  Fed.  286,  44  0.  0.  A.  477.  To  show 
further  that  Miller  considered  it  a  cancella- 
tion, he  lay  nine  months  without  mention  of 
any  condition  as  annexed  to  the  cancellation 
to  the  company,  so  that  It  might  take  steps  to 
protect  itself,  and  never  Inquhred  of  the  agent 
for  a  policy  In  another  company.  Strange 
that  he  should  thus  be  silent  so  long.  If  he 
had  made  only  a  conditional  surrender!  '*Acts 
speak  louder  than  words."  Miller  claims  that 
he  surrendered  the  policy  with  the  condition 
that  Lavender  should  procure  him  a  policy  in 
another  company,  but  he  knew  that,  while 
Lavender  had  authority  to  cancel,  he  had  no 
color  of  authority  to  make  a  conditional  can- 
cellation—one  leaving  the  company  still  liable. 
He  had  either  to  surrender  or  not  surrender 
the  policy.  He  could  not  make  a  surrender 
upon  such  condition.  As  he  surrendered.  It 
was  a  surrender  freed  of  condition.  Dealing 
with  an  agent,  he  was  bound  to  know  his  lim- 
ited authority.  Otherwise  who  would  be  safe 
from  an  agent's  unauthorized  act?  In  mak- 
ing such  a  condition  (it  was  not  such)  the 
agent  would  be  acting  to  the  harm  of  the  prin- 
cipal. Apply  here  the  rule  in  Rohrbough  v. 
Express  Co.,  50  W.  Va.  149,  40  S.  E.  S98.  (4), 
88  Am.  St  Rep.  849,  and  we  find  that  he 
could  not  do  so,  and  that  Miller  was  bound  to 
know  this:  "The  powers  of  an  agent  must  be 
exercised  for  the  benefit  of  his  principal  only, 
and  when  he  acts  otherwise,  with  the  knowl- 
edge and  participation  of  the  person  relying 
upon  his  unauthorized  act,  his  principal  is  not 
bound.**  What  benefit  did  the  company  get 
from  this  condition?  It  was  to  Its  harm,  be- 
cause it  kept  the  company  still  bound.  The 
sufficient  answer  to  this  theory  of  conditional 
surrender  is  that  the  parties  could  not  make 
such  a  condition.  That  condition  would  be  a 
contract  which  the  agent  had  no  right  to 
make.  But  If  the  parties  could  make  such 
condition,  they  did  not  do  so.  It  was  no  con- 
dition, but  an  Independent  agreement  between 
Miller  and  Lavender,  unknown  to  the  com- 
pany, with  which  It  had  nothing  to  do.  The 
cancellation  was  one  thing  between  certain  par- 
ties. The  procuring  of  new  Insurance  was  an- 
other thing  between  other  parties.    Miller  suT' 


rendered  the  policy,  and  appointed  Lavender 
his  own  agent  to  get  another  policy,  leaving 
part  of  the  premium  In  his  hands  to  pay  for 
another  policy;  otherwise  he  would  have  de- 
manded It  In  Hillock  v.  Traders'  Co.,  54 
Mich.  531,  20  N.  W.  571,  a  general  agent  went 
to  the  place  where  a  policy  had  been  placed, 
and  sent  the  local  agent  to  the  Insured  party 
to  cancel  the  policy;  and  this  agent  went  to 
the  Insured  party  and  Informed  him  that  the 
company  had  ordered  him  to  cancel  the  policy, 
and  said,  "Will  see  If  I  can  put  It  In  some 
other  company  for  a  year,**  and  the  Insured 
said,  "All  right  Be  sure  you  put  It  In  good 
companies.**  No  premium  was  returned;  noth- 
ing said  about  it  The  policy  was  not  actual- 
ly surrendered.  Judge  Cooley  delivered  a  la- 
bored opinion,  and  said:  "The  dealings  of 
these  parties  had  come  to  an  end  when  Brown 
had  responded  to  the  notice  of  cancellation 
that  it  was  all  right  and  directed  the  agent  to 
procure  new  insurance.  This  company  was 
not  concerned  with  what  should  take  place  be- 
tween Brown  and  Estee  afterwards.  Brown 
was  looking  to  Estee  for  new  Insurance,  and 
would  be  entitled  to  a  return  of  the  premium 
on  failure  to  obtain  it;  and  Estee  would  be 
expected  to  bring  the  amount  into  thehr  own 
settlement,  as  they  saw  fit**  The  syllabus 
says:  "Tlie  actual  tender  of  unearned  pre- 
mium Is  unnecessary  to  the  cancellation  of  an 
Insurance  policy,  if  the  minds  have  met  on  the 
point  that  the  policy  is  to  be  canceled;  and,  if 
the  insured  dlfects  the  Insurance  agent  to  pro- 
cure other  Insurance,  it  is  presumable  that  he 
means  him  to  use  for  the  purpose  the  money 
that  he  would  have  to  return,  and  the  direc- 
tion would  be  a  waiver  of  such  tender.**  It 
was  held  that  formal  surrender  of  the  policy 
was  not  necessary.  Here  there  was  a  formal 
surrender.  Miller  made  no  actual  condition. 
His  words  did  not  so  Import  Why  did  he  not 
retain  the  policy  until  a  new  policy  should  be 
delivered.  If  he  made  it  a  condition?  In  the 
case  of  Hopkins  v.  Phoenix  Ins.  Co.,  78  Iowa, 
344,  43  N.  W.  197,  after  reciting  the  following 
facts:  "A  policy  provided  that  it  might  Y)e 
terminated  at  any  time  on  notice  to  the  in- 
sured, and  refunding  or  tendering  a  ratable 
proportion  of  the  premium  for  the  unexpired 
term.  The  evidence  showed  that  the  com- 
pany's local  agent,  acting  under  instructions, 
notified  the  insured  that  the  policy  was  can- 
celed; that  assured  carried  the  policy  to  their 
office  to  surrender  it,  but  defendant's  agenta 
did  not  call  for  it;  it  was  not  delivered;  and 
that  assured  began  negotiations  for  other  in- 
surance.** Held,  that  those  facts  were  suffi- 
cient to  Justify  a  finding  that  the  policy  had 
been  canceled;  and  held,  further,  that  "the 
assured,  having  acquiesced  in  the  cancellation, 
though  no  payment  of  the  premium  or  tender 
of  the  premium  was  made,  is  estopped  to  set 
up  the  nonpayment**  "A  policy  which  in 
terms  provides  tliat  it  may  be  terminated  at 
any  time  at  the  option  of  the  company  la 
avoided  from  the  time  when  the  insured  has 
notice  that  the  local  agent  has  received  in- 
structions that  it  would  be  no  longer  liable^ 
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In  Bodi  caae  dlrectloii  to  the  agent  to  cancel 
tbe  policy  is,  when  communicated  to  the  In- 
anred,  as  eJTectnal  to  terminate  the  risk  as 
would  be  the  most  express  notice  that  the 
policy  had  been  tormtnated.'*  Springfield  Go. 
▼.  McKinnon  &  Gall,  59  Tex.  507.  The  mo- 
ment Miller  knew  that  the  company  elected 
to  cancel,  and  he  surrendered  the  policy,  that 
moment  liability  ceased.  No,  condition  could 
be  made.  Miller  made  this' law  more  em- 
phatic still  by  giving  up  the  policy.  The 
case  of  Holden  r.  Futman,  46  N.  Y.  1,  7  Am. 
Bep.  287,  does  not  apply.  It  holds:  "One 
party  to  a  contract  is  not  estopped  from  en- 
forcins:  it  by  the  execution  of  an  Instrument 
purporting  to  cancel  the  contract  for  a  con- 
sideration, where  none  in  fact  is  received  by 
bim,  and  the  act  is  Induced  by  false  repre- 
sentation of  the  agent  of  the  other  party.** 
The  agent  got  the  cancellation  by  falsely  stat- 
ing that  he  had  already  obtained  other  insur- 
ance. No  cancellation  existed,  because  of  this 
downright  fraud.  It  was  an  instrument  pro- 
cured by  fraud,  and  had  no  legal  efTect 

Bstoppel.  Gan  Miller  allow  the  company  to 
rest  in  confidence  for  nine  months,  the  policy 
an  the  time  In  its  possession,  having  allowed 
the  agent  money  to  return  the  premium,  and 
then  for  the  first  time  after  the  fire  set  up  a 
claim? 

It  was  error  to  allow  Miller  to  say  he  dealt 
with  Lavender  as  defendanf  s  agent  as  to  the 
new  insurance,  giving  his  mere  opinion  of  his 
own  actloED. 

Under  these  principles,  instruction  1  (that 
the  acts  of  an  insurance  agent  within  the 
scope  of  his  authority  bind  the  company), 
whUe  good  in  the  abstract,  had  no  relevancy 
to  the  case,  and  was  misleading  to  the  Jury. 
The  authority  of  the  agent  was  not  at  all 
in  question,  except  as  to  making  the  so-called 
c(mditlon  (there  was  none),  and  there  was 
DO  evidence  at  all  tending  to  show  authority 
f(V  that. 

The  plaintllTs  instruction  2  is  bad  because 
It  tells  the  Jury  that  the  policy  could  not  be 
canceled  without  mutual  consent,  unless  the 
right  be  reserved  in  it  to  cancel,  and,  if  re- 
served, could  only  be  done  according  to  its 
terms,  which  must  be  strictly  complied  with, 
unless  waived,  and,  if  waived  on  a  condition, 
that  condition  must  be  complied  with.  There 
Is  a  power  of  cancellation  in  the  policy.  The 
Instruction  misleads  by  saying  the  terms  of 
cancellation  must  be  complied  with,  intend- 
ing to  rely  on  want  of  notice,  when  the  evi- 
dence clearly  showed  waiver  and  consent 
cancellation;  and  it  introduced  the  so-called 
condition  into  the  case,  as  it  could  refer  to 
no  other  condition  than  that,  when  in  fact 
there  was  no  condition,  and,  if  there  had 
been  one  between  Miller  and  Lavender,  it 
would  not  bind  the  company.  The  instruc- 
tion did  not  fit  the  case  as  presented  by  the 
evidence,  in  law  or  fact,  and  was  misleading. 
No.  8  is  bad  for  substantially  similar  reasons. 
It  also  said  there  must  be  return  of  the  pre- 
mium, when  the  evidence  showed  that  Miller 
left  it  in  the  hands  of  Lavender  to  buy  in- 


surance in  another  company.  It  was  an 
arrangement  between  them.  .  No.  4  is  bad 
for  similar  reasons.  It  was  also  misleading. 
The  evidence  did  not  warrant  it  I  think 
these  instructions  contain  elements  inconsist- 
ent with  defendsiht's  instruction  given. 

The  court  refused  defendant  its  instruction 
1,  to  the  effect  that  if  Lavender  applied  to 
Miller  to  deUver  him  the  policy,  telling  Miller 
that  he  had  been  instructed  by  the  company 
to  take  up  the  policy,  and  that  Lavender  was 
agent  for  other  companies,  and  Miller  knew 
he  was,  and  Lavender  said  he  would  write 
Miller  insurance,  in  place  of  this  policy,  in 
another  company,  and  Miller  delivered  to 
Lavender  the  policy  in  suit,  then  the  delivery 
of  the  policy  to  be  taken  up  by  the  company, 
and  the  delivery  of  the  policy  under  such 
circumstances,  was  a  waiver  of  the  clause 
providing  for  five  days*  notice  of  surrender, 
and  payment  of  return  premium.  Under 
principles  above  stated,  this  instruction  should 
have  been  given. 

Defendant's  No.  2  was  refused.  It  should 
have  been  given.  It  says  that  if  Lavender, 
for  the  company,  asked  surrender  of  the  poli- 
cy for  cancellation,  and  Lavender  was  agent 
for  other  companies,  and  Miller  knew  it,  and 
he  promised  Miller  to  write  other  insurance 
without  additional  cost,  then  the. surrender 
of  the  policy  under  such  circumstances 
amounted,  in  law,  to  a  waiver  of  five  days' 
notice  of  cancellation,  and  the  promise  of 
Lavender  to  get  other  insurance  could  not 
make  him  agent  of  the  defendant,  but  the 
agent  of  another  company,  and  his  promise 
would  not  bind  the  defendant 

The  court  refused  defendant's  instruction 
4,  to  the  effect  that  if  the  agent  Michaels 
directed  Lavender  to  cancel  the  policy,  and 
Lavender  applied  to  Miller  for  the  surrender 
of  the  policy  for  cancellation,  and  Lavender 
was  agent  for  other  companies,  and  Miller 
knew  this,  and  Lavender  stated  that  he 
would  write  Miller  Insurance,  in  lieu  of  the 
policy  in  suit,  in  another  company  represent- 
ed by  him,  without  further  cost,  and  then 
Miller  surrendered  the  policy,  and  relied  on 
Lavender  to  write  him  insurance  in  another 
company,  and  made  no  further  inquiry  of 
Lavender  as  to  whether  such  other  policy 
had  been  Issued,  and  demanded  no  such  poli- 
cy prior  to  the  fire,  and  after  the  fire  did 
inquire  of  Lavender  whether  he  had  issued 
such  new  policy,  and  searched  himself  for 
such  a  policy,  but  found  none,  then  Miller 
was  estopped  to  deny  that  he  surrendered  the 
policy  in  suit,  and  the  same  was  canceled 
before  the  fire.  This  Instruction  ought  to 
have  been  given.  Is  it  possible  that  Miller 
could,  when  told  by  the  company  that  it  de- 
sired the  surrender  of  the  policy  for  the  very 
purpose  of  cancellation,  waive  notice,  by  not 
demanding  it,  surrender  the  policy,  agree  to 
look  for  insurance  through  his  agent  chosen 
to  secure  such  new  Insurance,  knowing  that 
the  company  had  possession  of  the  policy  and 
regarded  it  as  surrendered  for  cancellation, 
and  negligently  rest  for  months  without  s 
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hint  of  dissatisfaction  to  the  company,  and 
tlius  lull  it  into  a  feeling  of  security,  and 
after  the  fire,  for  the  first  time,  seek  to  put 
the  loss  upon  the  company?  Would  not  this 
action  and  negligence  on  his  part  estop  him 
from  doing  so?  Why  did  he  not  let  the  com- 
pany know  that  he  deemed  the  policy  still 
in  force,  and  thus  enable  it  to  give  notice 
of  cancellation?  The  strong  fact  to  show 
that  Miller  himself  regarded  the  policy  as 
canceled  is  that  after  the  fire  he  went  to 
Lavender  to  Inquire  about  a  policy  In  an- 
other company,  and  looked  for  one  among  his 
papers.  Miller  comes  squarely  out  as  a  wit- 
ness, and  says  he  thought  he  had  a  policy 
until,  after  the  fire,  he  looked  in  his  safe, 
and  could  not  find  It  This  shows  he  did  not 
look  to  the  defendant's  policy.  He  says  he 
forgot  to  attend  to  It  Is  the  defendant  to 
compensate  him  for  forgetfulness  and  neg- 
ligence, when  It  has  done  nothing  wrong? 
If  he  regarded  the  defendant  company  as 
bound  to  fllnd  new  Insurance  in  another  com* 
pany  under  the  alleged  conditional  cancella- 
tion of  the  policy,  why  did  he  not  demand 
the  new  policy  In  so  long  a  time?  It  affords 
ground  to  say  that  he  did  not  look  to  the 
defendant  to  find  new  insurance. 

Judgment  reversed,  verdict  set  aside,  and 
new  trial  granted. 

DE3NT,  J.  (dissenting).  In  Judge  BRAN- 
NON'S  opinion,  he  relies  almost  wholly  on 
the  claim  that  the  defendant's  agent  had  be- 
come the  plaintiCTs  agent  to  secure  him  other 
insurance.  He  rejects  plaintiff's  evidence  en- 
tirely on  this  question,  and  attempts  to  Infer 
such  agency  from  the  declarations  of  the 
plaintiff's  agent,  whose  testimony  on  the 
point  Is  as  follows:  "I  stepped  Into  Mr.  Mil- 
ler's ofllce  and  asked  him  for  the  policy;  told 
him  that  the  company  had  requested  me  to 
take  it  up;  told  him  I  would  give  him  an- 
other policy,  or  write  him  In  another  com- 
pany as  good,  and  it  would  not  cost  him  any 
more."  He  made  the  promise  of  a  new  pol- 
k*y  before  he  received  the  old  one,  the  plain 
object  being  to  prevent  the  return  of  the 
premium.  He  neither  returned  the  premium, 
nor  requested  the  plaintiff  to  sign  the  can- 
cellation form  on  the  back  thereof.  He  was 
acting  as  agent  for  the  defendant  He  In- 
duced the  surrender  of  the  policy,  without 
repayment  of  the  premium  or  cancellation, 
on  the  false  promise  of  a  new  policy.  Where 
does  the  plaintiff's  agency  come  in?  Does 
the  deception  practiced  by  the  defendant's 
agent  with  its  presumed  knowledge  transfer 
such  agent  from  the  defendant  to  the  plain- 
tiff, and  at  the  same  time  authorize  the  de- 
fendant to  keep  the  premium,  contrary  to  the 
stipulations  of  its  policy?  The  insurance  de- 
fendant is  undoubtedly  bound  by  the  mis- 
representations of  its  agent,  made  to  secure 
the  policy  without  compliance  with  the  terms 
thereof  or  the  return  of  the  premium.  To 
hold  otherwise  is  to  relieve  insurance  com- 
oanlea   from   the  ordinary   rules   governing 


principal  and  agent    The  prioppal  is  bound 
by  the  false  representations,  of  the  agent, 
though  he  neither  authorized  them  nor  was 
informed  of  them.    Crump  v.  U.  S.  Mining 
Co.,  7  Grat  852,  66  Am.  Dec.  116;   Honaker 
V.  Board  of  Education,  42  W.  Va.  170,  24  S. 
B.  544,  82  L.  R.  A.  418,  57  Am.  St  Bep.  S47; 
Curry  v.  Hale,  15  W.  Va.  867;   Sheppard  v. 
Peabody  Ins.  Co.,  21 W.  Va.  868;  Mechem  on 
Agency,  i  739;  Hem  v.  Nichols,  1  Salk.  289; 
Fltzherbert  v.  Mather,  1  T.  B.  12;  Locke  v. 
Steams,  1  Mete.  (Mass.)  660,  85  Am.  Dec. 
882;   Bank  v.  Kimberlands,  16  W.  Va.  555. 
Because  defendant's  agent  did  Induce  plain- 
tiff to  torn  over  the  policy  to  him,  without 
refunding  the  premium,  by  falsely  promising 
to  furnish  him  another  in  lieu  thereof,  there 
iB  no  reason  why  he  should  be  treated  as 
plaintiff's  agent     To  accomplish  this,   not 
only  must  the  agent's  evidence  be  strained, 
but  plaintiff's  evidence  must  be  rejected  al- 
together.   Plaintiff  has  a  right  to  deny  such 
agency,  and  also  to  testify  against  the  same. 
There  Is  nothing  to  work  an  estoppel  against 
him.    He  has  the  right  to  say  how  he  dealt 
with  the  defendant's  agent,  and  to  deny  that 
he  gave  any  commission  to  him  to  act  in  his 
behalf,  and  also  to  say  what  Induced  him  to 
surrender  the  policy  contrary  to  its  terms. 
He  has  the  right  to  give  his  understanding 
of  the  transaction,  and,  if  he  is  contradicted. 
It  is  for  the  Jury  to  say  whether  they  believe 
him  or  not    The  court  has  no  Just  right  to 
reject  his  testimony,  and  then  infer,  from 
circumstances   that  do   not  Justify   it,    that 
plaintiff  adopted  the  defendant's  agent  as  bis 
agent    The  fact  that  the  defendant  Is  an  in- 
surance company  does  not  Justify  a  departure 
from   the   ordinary   rule   govemtog   similar 
cases.    On  the  question  of  the  necessity  of 
the  return  of  the  premlmn,  the  rule  is  stated 
to  be  that,  as  a  condition  precedent  to  the 
cancellation  of  the  policy,  in  addition  to  giv- 
ing the  necessary  notice,  the  insurer  must  re- 
turn or  tender  the  unearned  premium.    But 
where  the  policy  does  not  require  the  pre- 
payment of  the  unearned  premium,  it  is  but 
an  incident  not  affecting  the  main  object,  and 
therefore  It  is  not  prerequisite.     16  Am.  & 
En.  En.  Law  (2d  Ed.)  875;    Southern  Ins. 
Co.  V.  WilUams,  62  Ark.  882,  85  S.  W.  1101; 
Manlove  v.  Ins.  Co.,  47  Kan.  800,  27  Pac.  979. 
In  the  latter  case  it  was  held  that  "the  acts 
of  the  Insurance  company  in  deciding  to  close 
up  its  business,  and  notifying  the  plaintiffs 
that  the  company  would  not  be  liable  on  its 
policies  Issued  to  them,  without  returning  to 
the  plaintiffs   the  unearned   cash   premium 
paid  by  them  to  secure  said  policies,  did  not 
operate  as  a  cancellation  of  said  policies." 
The  policy  hi  controversy  provides  that  "if 
this  policy  be  cancelled  as  hereinbefore  pro- 
vided   ^    ^    •    the   premium   having   been 
actually  paid,  the  unearned  portion  shall  be 
returned  on  surrender  of  this  policy^;   thus 
making  the.retum  of  the  unearned  portion  of 
the  premium  a  condition  precedent  to  the  sur- 
render of  the  policy.    The  plaintiff  was  In- 
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duced  to  waive  this  obligation  of  the  policy 
on  the  representation '  of  the  defendant's 
agent  that  he  would  furnish  another  policy 
without  additional  expense.  The  defendant 
undoubtedly  had  complete  notice  of  this  rep- 
resentation, for  It  retained  the  premium  and 
received  the  policy  without  requiring  plaintiff 
to  sign  the  cancellation  receipt  blank  on  the 
back  thereof.  In  short,  it  was  a  party  to  the 
false  promises  of  Its  agent  that  induced  the 
surrender  of  the  policy  without  repayment 
of  the  unearned  premium,  and  received  and 
enjoyed  the  benefits  of  such  false  promises. 
It  Is  said,  however,  that  plaintiff  was  guilty 
of  laches  In  not  calling  attention  to  the  mat- 
ter until  after  his  property  was  destroyed  by 
fire.  Plaintiff  rested  under  the  assurance  of 
defendant's  agent  that  a  new  policy  would 
be  given  him  In  lieu  of  the  old  one,  and  until 
such  promise  was  fulfilled  he  had  the  right 
to  feel  safe  under  the  old  policy.  It  was  for 
the  defendant  to  look  after  and  make  good 
the  promise  of  its  agent,  or  to  notify  the 
plaintiff  of  the  dissolution  of  such  agency. 
If  It  had  compelled  the  agent  to  make  good 
the  unearned  premium,  or  required  him  to 
procure  a  release  thereof  from  the  plaintiff, 
he  would  have  been  forewarned,  so  as  to 
have  been  able  to  secdre  other  Insurance. 
But  the  defendant  trusted  Its  agent!,  and 
plaintiff  was  led  to  trust  him  becatise  defend- 
ant retained  his  premium.  He  believed  he 
was  insured,  because  he  had  paid  for  It,  and 
his  money  was  never  returned.  Judge  BRAN- 
NON'S  position  is  that  the  agent  was  the  de- 
'  fendant's  for  the  purpose  of  securing  the  pol- 
icy and  retaining  the  premium,  but  plaintiff's 
agent  when  he  neglected  to  carry  out  the 
promises  that  secured  the  policy  and  the  re- 
tention of  the  premium.  When  h^  tells  the 
truth,  he  is  the  defendant's  agent;  when  he 
makes  false  promises  for  defendant's  benefit, 
he  is  the  plaintiff's.  This  is  wholesome  argu-. 
ment  for  the  defendant,  who  gets  the  pre- 
mium without  being  responsible  for  the  in- 
surance; but  it  Is  bad  for  the  plaintiff,  who 
pays  for  the  insurance,  but  gets  It  not.  The 
defendant  received  and  retained  the  premium 
for  insuring  plaintUTs  property,  and  it  should 
he  held  liable  for  the  loss,  unless  it  can  show 
that  the  policy  was  unconditionally  surren- 
dered by  the  plaintiff  for  cancellation.  Hold- 
en  V.  Ins.  Co.,  46  N.  Y.  1,  7  Am.  Rep.  288; 
16  Am.  &  En.  En.  Law  (2d  Bd.)  870.  This 
It  has  failed  to  do. 


^  w.  Va.  64) 
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reL  MORLEY 
Mayor. 

STATE  n  nl.  ATKINSON  v.  SAME. 

(Sapreme  Oourt  of  Appeals  of  West  Virginia. 
Nov.  14,  1908.) 

QAHING  —  MUNICIPAL,    CORPORATIONS  —  ORDI- 
NANCES-STATUTORY REGULATION. 

1.  Chapter  151  of  the  Code  of  1809.  fully  cov- 
ers and  Inclades  ^mlng  and  gaming  devices, 
so  far  as  the  Legislature  deemed  it  expedient 


to  legislate  upon  the  subject  It  specifically  de- 
fines what  snail  be  offenses  thereunder,  and 
fixes  fines  and  penalties  for  violations  thereof. 

2.  Unless  the  charter  of  a  city,  town,  or  vil- 
lage confers  upon  it  authority  so  to  do,  the 
council  thereof  has  no  right  or  power  to  pass 
an  ordinance  to  regulate  or  prohibit  gaming  or 
gaming  devices,  or  to  prescribe  and  enforce 
penalties  for  a  violation  of  such  ordinance. 

3.  Held,  that  the  ordinance  passed  by  the 
council  of  the  town  of  Bramwell  on  the  6th 
day  of  July,  1908,  is  unauthorised  and  void. 

Brannon,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Applications  by  the  state,  on  the  relation 
of  J.  E.  Morley,  and  on  the  relation  of  E.  W. 
Atkinson,  for  writs  of  prohibition  to  A.  I. 
Godfrey,  mayor  of  the  town  of  Bramwell. 
Writs  granted. 

BL  A.  Rltz  and  J.  Bi.  McGrath,  for  petition- 
ers. J.  P.  Bngle  and  F.  W..  Brown,  for  re- 
spondent 


MILLER,  J.  The  town  of  Bramwell,  in 
the  county  of  Mercer,  is  a  municipal  corpora- 
tion, chartered  as  such  by  the  circuit  court 
of  that  county,  under  the  provisions  of  chap- 
ter 47  of  the  Code  of  West  Virginia  of  1899, 
and  has  no  other  charter.  The  respondent, 
A.  I.  Godfrey,  is  the  maydr  thereof,  duly 
elected,  qualified,  and  acting  as  such.  On 
the  16th  day  of  July,  1903,  the  council  of 
said  town  made  and  passed  an  ordinance, 
with  a  preamble,  in  the  words  and  figures 
following: 

"Whereas,  certain  persons  have,  within 
the  corporate  limits  of  the  town  of  Bramwell, 
openly  engaged  in  gambling  by  operating  a 
money-making  device,  known  as  'Slot  Ma- 
chine,' to  the  manifest  corrupting  of  the  mor- 
als of  the  citizens  of  the  said  town:  Now, 
therefore: 

"Section  1.  Be  It  ordained  by  the  council  of 
the  town  of  Bramwell,  that  any  person  or 
persons,  who  shall  keep  or  exhibit  any  gam- 
ing table,  faro  bank  or  keno  table,  or  any 
slot  machine  or  any  table  or  machine  of  like 
kind,  tinder  any  denomination,  whether  the 
game  be  played  with  cards,  dice  or  otherwise, 
or  shall  be  concerned  in  interest  in  keeping 
or  exhibiting  such  table,  bank  or  machine, 
shall  be  fined  not  less  than  $100.00. 

"Sec.  2.  A  second  conviction  for  the  offense 
named  in  the  first  section  of  this  ordinance 
shall  be  punished  by  a  fine  of  not  less  than 
$100.00  and  imprisonment  in  the  town  Jail 
not  exceeding  30  days. 

"Sec.  3.  Any  person  who  shall  play  upon 
any  table  or  machine  mentioned  in  tiie  first 
section  of  this  ordinance  and  thereby  either 
wins  or  loses  any  sum  of  money  shall  be 
fined  not  less  than  $10.00." 

It  further  appears  from  the  record  that,  at 
the  time  and  since  the  passage  of  said  ordi- 
nance, petitioner  Morley  was  the  proprietor 
of  a  hotel  in  Bramwell;  that  there  was  in 
the  waiting  room  or  lobby  of  that  hotel  a 

%  2.  See  Municipal  Oorporatlons,  vol.  SS,  Cent  Dig. 
SS  U12.  1328. 
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slot  machine;  upon  which  people  were  al- 
lowed to  play;  that  said  machine  did  not  be- 
long to  Morley,  but  to  petitioner  Atkinson; 
and  that  Morley  had  permitted  Atkinson  to 
place  the  same  in  the  hotel.  On  the  9th  day 
of  July,  1903,  a  warrant  was  issued  by  said 
A.  L  Godfrey,  as  mayor  of  said  town  of 
Bramwell,  against  petitioner  J.  E.  Morley  up- 
on the  charge  of  keeping  and  exhibiting  the 
said. slot  machine  in  violation  of  the  provi- 
sions of  said  ordinance,  and  also  a  warrant 
against  petitioner  E.  W.  Atkinson  upon  the 
charge  of  playing  upon  said  machine.  Pe- 
titioners were  arrested  upon  the  warrants  is- 
sued against  them,  respectively,  as  aforesaid, 
and  taken  before  Godfrey,  as  mayor,  and 
each  required  to  enter  into  a  recognizance  to 
appear  before  said  mayor  at  a  time  fixed  to 
answer  the  aforesaid  charges.  Petitioners 
then  presented  their  respective  petitions  to 
Hon.  Joseph  M.  Sanders,  judge  of  the  cir- 
cuit court  of  Mercer  county,  praying  that 
writs  of  prohibition  might  issue  to  prohibit 
the  said  A.  L  Godfrey,  mayor  as  aforesaid, 
from  trying  petitioners  upon  said  warrants 
for  the  alleged  offenses  therein  charged.  The 
writs  prayed  for  were  denied  by  said  circuit 
Judge,  but  upon  presentation  of  similar  pe- 
titions to  a  Judge  of  this  court  a  rule  was 
awarded  upon  each  petition  against  Godfrey, 
as  mayor  of  the  town  of  Bramwell,  requiring 
him  to  show  cause,  if  any  he  can,  why  writs 
of  prohibition  shall  not  issue  against  him  as 
prayed  for.  The  same  question  being  in- 
volved in  both  cases,  they  are  considered  and 
disposed  of  together. 

Petitioners  allege  that  said  ordinance  is  in- 
valid; that  the  council  of  the  town  of  Bram- 
well had  and  has  no  authority  to  pass  such 
ordinance;  that  the  warrants  issued  by  said 
mayor  as  aforesaid  thereunder  were  and  are 
without  legal  authority,  and  are  therefore 
void.  They  further  contend  that  the  subject 
of  gambling  and  gambling  devices  is  fully 
covered  by  state  law,  and  that,  the  Legisla- 
ture not  having  granted  power  to  such  mu- 
nicipal corporations  to  regulate  it,  the  town 
is  without  authority  to  do  so.  Respondent, 
Godfrey,  moves  the  court  to  quash  the  rule, 
and  urges,  in  support  of  his  motion,  that  the 
ordinance  in  question  is  authorized  by  a 
clause  of  section  28  of  chapter  47  of  the  Code 
of  1899,  by  which  it  is  required  of  the  council 
of  a  city,  town,  or  village  to  protect  the  per- 
sons and  property  of  the  citizens  of  such  city, 
town,  or  village,  and  to  preserve  peace  and 
good  order  therein.  The  cases  of  Mounds- 
ville  V.  Fountain,  27  W.  Va.  182,  Jelly  v. 
Dlls,  27  W.  Va.  267,  and  Judy  v.  Lashley,  50 
W.  Va.  628,  41  S.  E.  197,  57  L.  E.  A.  413, 
are  cited  by  him. 

In  the  two  cases  first  mentioned,  the  ques- 
tion of  the  right  of  the  towns  of  Moundsvllle 
and  Parkersburg  to  require  license  under 
their  respective  charters  from  persons  to  sell 
spirituous  liquors  therein,  and  to  punish  of- 
fenders for  unlawful  sales,  was  determined 
In  favor  of  the  cities.    In  referring  to  those 


cases.  Judge  Poffenbarger,  In  Judy  v.  Lash- 
ley, 50  W.  Va.  628,  684,  41  S.  E.  197,  200,  ^7 
L.  R.  A.  413,  says:  "This  position  must  not 
be  confounded  with  the  position  announced  in 
Moundsvllle  t.  Fountain,  27  W.  Va.  182,  and 
Jelly  V.  Dils,  27  W.  Va.  267,  holding  that 
municipal  corporations  may  punish  for  un- 
lawful retailing  of  spirituous  liquors,  etc 
The  statute  expressly  gives  power  to  such 
corporations  to  impose  license  taxes  upon  the 
privilege  of  making  such  sales,  from  which 
it  results  that  the  council  must  have  power  to 
enforce  its  regulations.  That  is  a  very  dif- 
ferent matter  from  the  case  under  considera- 
tion." Those  cases  do  not  apply  to  the  cases 
now  before  us. 

Oiapter  161  of  the  Code  of  1899  devotes  12 
sections  to  the  offenses  of  gaming,  lotteries, 
and  lottery  tickets.  It  defines  the  several 
prohibited  acts,  and  fixes  the  respective  fines 
and  punishments  for  violations  thereof.  This 
chapter  seems  to  legislate  upon  and  fully  cov- 
er the  whole  subject  mentioned  in  its  title. 
The  Legislature  having  thus  legislated,  has 
the  town  of  Bramwell  power  to  make  and 
pass  the  ordinance  In  question?  Points  1  and 
2  of  the  syllabus  in  Judy  v.  Lashley,  supra, 
hold: 

'*The  police  power  of  a  municipal  corpora- 
tion depends  upon  the  will  of  the  Legislature, 
and  a  dty,  town,  or  village  can  only  exercise 
such  police  power  as  is  fairly  included  in  the 
grant  of  powers  by  its  charter. 

"Section  28  of  chapter  47  of  the  CJode  [of 
1899],  by  vesting  in  the  councils  of  municipal 
corporations  power  and  duty  'to  protect  the 
persons  and  property  of  the  citizens  of  such 
city,  town,  or  village,  and  to  preserve  peace 
and  good  order  therein,*  does  not  confer  pow- 
er to  punish  acts  made  criminal  by  the  state 
law  and  fully  covered  thereby,  except  such 
as  would  be  attended  with  drcumstances  of 
•aggravation  not  included  in  the  state  law. 
Such  power  must  be  specifically  and  express- 
ly given  by  the  Legislature  before  It  can  be 
exercised  by  such  corporation." 

Said  section  28  enumerates  certain  powers 
conferred  upon  the  council.  Section  29  fur- 
ther provides  that,  "to  carry  into  effect 
these  enumerated  powers,  and  all  others  con- 
ferred upon  such  city,  town  or  village,  or 
its  council,  by  this  chapter  or  by  any  fur- 
ther act  of  the  Legislature  of  this  state,  the 
council  shall  have  power  to  make  and  pass 
all  needful  orders,  by-laws,  ordinances,  res- 
olutions, rules  and  regulations,  not  contrary 
to  the  Constitution  and  laws  of  this  state; 
and  to  prescribe.  Impose  and  enact  reason- 
able fines,  penalties  and  Imprisonments  in 
the  county  Jail  or  the  place  of  imprisonment 
in  said  corporation,  if  there  be  one,  for  a 
term  not  exceeding  thirty  days,  for  a  viola- 
tion thereof.  Such  fines,  penalties  and  im- 
prisonments shall  be  recovered,  and  enforced 
under  the  Judgment  of  the  mayor  of  such 
city,  town  or  village,  or  the  person  lawfully 
exercising  his  functions.*'  There  is  no  spe- 
cific authority  conferred  by  our  statute  upon 
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cities,  towns,  or  Tillages  to  regulate  gaining 
or  gaming  devices. 

In  Gas  Co.  v.  Parkersbnrg,  30  W.  Va.  439, 
4  S.  £.  652,  this  court  said:  *1t  is  a  general 
and  undisputed  proposition  of  law  that  a 
municipal  corporation  possesses  and  can  ex- 
ercise the  following  powers,  and  no  others: 
First,  those  granted  in  express  words;  sec- 
ond, those  necessarily  and  fairly  implied  in 
or  incident  to  the  powers  expressly  granted; 
third,  those  essential  to  the  declared  objects 
and  purposes  of  the  corporation,  not  simply 
convenient,  but  indispensable.  Any  fair,  rea- 
sonable doubt  concerning  the  existence  of 
power  is  resolved  by  the  courts  against  the 
corporation,  and  the  power  is  denied.  Of 
every  municipal  corporation  the  charter  or 
statute  by  which  it  is  created  is  its  organic 
act  Neither  the  corporation  nor  Its  officers 
can  do  any  act,  or  make  any  contract,  or 
incur  any  liability,  not  authorized  thereby. 
All  acts  beyond  the  scope  of  the  powers 
granted  are  void.  Much  less  can  any  power 
be  exercised,  or  any  act  done,  which  is  for- 
bidden by  charter  or  statute.  These  princi- 
ples are  of  transcendent  importance,  and  lie 
at  the  foundation  of  the  law  of  municipal  cor- 
porations.   1  Dill.  Mun.  Corp.  S  89  (55).*' 

In  20  Am.  &  Bug.  Enc.  Law  (2d  Ed.)  1140, 
the  rule  is  thus  stated:  "The  rule  is  general 
that  the  powers  of  a  municipal  corporation 
are  to  be  strictly  construed,  and,  if  there  is 
a  reasonable  doubt  of  the  existence  of  a 
particular  power,  the  doubt  is  to  be  resolved 
in  the  negative." 

It  is  not  necessary,  for  the  determination 
of  these  cases,  to  decide  whether  or  not  the 
slot  machine  Is  included  within  the  meaning 
of  the  sections  of  chapter  151  above  stated. 
The  ordinance  under  consideration  places  it 
in  the  same  class  as  the  gambling  devices 
enumerated  in  section  1  of  that  chapter,  and 
prescribes  penalties  for  the  violation  of  said 
ordinance.  This  the  council,  either  by  the  ex- 
press terms  of  the  statute  or  by  fair  implica- 
tion, had  no  legal  authority  to  do. 

For  the  reasons  stated,  the  ordinance  afore- 
said was  and  is  void  and  of  no  legal  effect 
The  motion  to  quash  said  rule  is  therefore 
overruled,  and  the  writ  in  each  case  is  award- 
ed as  prayed  for. 

POFFBNBARGBR,  J.  (concurring).  It  has 
been  suggested  that  the  writ  of  prohibition 
does  not  lie  in  this  case,  although  the  ordi- 
nance under  which  the  respondent  is  proceed- 
ing is  absolutely  void.  The  argument  in  sup- 
port of  this  position  is  that  the  mayor,  sitting 
as  a  Judge,  has  the  power  to  decide  the  ques- 
tion of  the  validity  of  the  ordinance,  inciden- 
tally. In  determining  the  question  of  the  guilt 
or  innocence  of  the  petitioner,  and  that  hav- 
ing power  to  begin  the  consideration  of  that 
question,  he  has  jurisdiction  within  the  mean- 
ing of  the  statute.  Some  decisions  are  con- 
trary to  that  position.  The  first  case  that 
seems  to  be  in  conflict  with  it  is  that  of  Mc- 
Coniha  T.  Guthrie,  21  W.  Va.  134,  in  which  a 


Judge  of  a  circuit  court  was  restrained  by 
the  writ  of  prohibition  from  proceeding  to 
condemn,  upon  the  application  of  a  railroad 
company,  land  for  railway  purposes  within 
20  feet  of  dwelling  houses  situated  on  a  tract 
of  land  through  which  the  railroad  company 
was  seeking  to  acquire  a  right  of  way.  The 
statute  in  force  at  that  time  prohibited  the 
taking  of  land  within  20  feet  of  a  dwelling 
house  for  railroad  purposes,  but  whether  It 
was  in  force  or  had  been  repealed  was  a  con- 
troverted question  in  the  case,  upon  which  the 
court  had  to  pass.  It  erroneously  decided 
that  the  statute  had  been  repealed.  Upon 
the  application  for,  the  writ  of  prohibition, 
this  court  held  that  the  statute  had  not  been 
repealed,  and  that  although  the  circuit  court 
had  jurisdiction  of  the  parties  and  of  the 
subject-matter,  it  had  exceeded  its  legitimate 
powers  in  awarding  the  condemnation  of 
dwelling  houses.  In  delivering  the  opinion. 
Judge  Snyder,  admitting  that  there  was  Juris- 
diction of  the  cause,  said:  "There  are  no 
circumstances  under  which  such  houses  and 
land  can  be  invaded.  The  question  of  the 
right  to  condemn  such  houses  and  land  arose 
incidentally  or  collaterally  during  the  pro- 
ceedings, and  the  court  having  no  jurisdiction 
or  power  to  condemn  or  Invade  the  same, 
clearly  exceeded  its  legitimate  powers  in  ap- 
pointing commissioners  to  invade  such  prop- 
erty. The  action  of  the  court  in  this  matter 
was  not  an  erroneous  exercise  of  conceded 
Jurisdiction,  as  was  the  case  in  the  particu- 
lars hereinbefore  considered,  but  was  en- 
tirely without  authority  or  jurisdiction.** 
This  clearly  means  that,  in  giving  the  prop- 
erty In  question  immunity  from  condemna- 
tion, and  conferring  upon  it  a  status  and 
character  which  rendered  it  secure  from  in- 
vasion or  molestation  by  railway  companies 
seeking  rights  of  way,  the  Legislature  had 
incidentally  and  indirectly  imposed  a  limita- 
tion upon  the  Judicial  power  of  the  state  in 
respect  to  condemnation  of  lands  for  purposes 
of  public  use.  In  doing  that,  the  Legislature 
had  said  in  effect  that  no  court  should  have 
power  to  condemn  it  In  deciding  this  case, 
the  court  does  not  seem  to  have  regarded  it 
as  of  the  slightest  consequence  that  the  cir 
cult  court  was  called  to  determine  whether 
or  not  the  statute  had  been  repealed.  Noth- 
ing is  said  on  that  subject  as  bearing  upon 
the  jurisdiction  of  the  court  This  decision 
proceeds  upon  the  theory,  apparently,  that 
the  circuit  court  was  bound  to  know  the 
limits  of  its  authority.  This  court  simply 
ascertained  that  the  statute  was  in  force,  and 
that  it  did  inhibit  the  act  in  question,  and 
thereupon  awarded  the  writ  of  prohibition. 
A  similar  case  is  that  of  Wilkinson  v. 
Hoke,  39  W.  Va.  403,  19  S.  E.  520,  in  which 
a  writ  of  prohibition  was  awarded  against  a 
judge  of  a  circuit  court  prohibiting  the  en- 
forcement of  a  judgment  for  costs  in  a  case 
in  which  a  statute  declared  that  no  judgment 
for  costs  should  be  rendered.  It  was  a  judg- 
ment in  violation  of  a  plain,  positive  statute; 
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but  it  ml^t  be  lald  that,  as  the  court  was 
called  upon  to  decide  whether  costs  should 
De  awarded,  it  must  consider  the  case  be- 
fore It  in  the  light  of  the  statute,  apply  the 
statute  to  it,  and  determine  Judicially  wheth- 
er the  cause  was  such  a  one  as  was  contem- 
plated by  the  statute,  and  therefore,  having 
the  right  to  consider  that  question,  it  had 
Jurisdiction.  But  this  objection  seems  not  to 
have  been  made. 

Another  case  of  the  same  general  nature  l8 
that  of  Hallway  Co.  t.  Pinnacle  Coal  Co.,  44 
W.  Va.  574,  30  S.  B.  196,  41  L.  R.  A.  414, 
in  which  a  writ  of  prohibition  was  awarded 
against  a  Justice  of  the  peace,  restraining  him 
from  the  enforcement  of  a  Judgment  for 
freight  paid  to  the  railroad  company  in  excess 
of  the  rates  allowed  by  a  supposed  statute. 
The  Justice  had  erroneously  decided  that  this 
statute  was  in  force;  but  it  had  been  re- 
pealed, as  this  court  held  upon  the  applica- 
tion for  the  prohibition.  The  writ  was  award- 
ed upon  the  theory  that  there  had  never  been 
before  the  Justice,  any  cause  of  action,  or  any 
matter  for  which  he  could  possibly  have  ren- 
dered a  Judgment.  As  there  was  no  statute 
limiting  the  rates  to  be  charged  by  railway 
companies,  and  the  cause  of  action  set  up  by 
the  plaintiff  had  no  existence  unless  the  stat- 
ute was  in  force,  the  court  could  render  no 
Judgment  without  awarding  something  which 
the  law  did  not  give.  That  which  was  laid 
before  the  Justice  for  his  action  did  not 
amount  to  a  cause  of  action,  and,  in  taking 
cognizance  of  it,  he  transcended  his  powers, 
or  assumed  to  have  Jurisdiction  over  that 
which  could  not  constitute  the  subject-mat- 
ter of  Jurisdiction  for  any  court. 

Another  similar  case  is  that  of  City  of 
Charleston  v.  Beller,  45  W.  Va.  44,  30  S.  B. 
152,  in  which  a  Judgment  for  costs  rendered 
against  the  city  of  Charleston  In  a  criminal 
case,  in  violation  of  the  statute,  was  pro- 
hibited by  this  court  Here,  as  in  the  case 
last  above  mentioned,  the  circuit  court  had 
nothing  before  it  that  could  constitute  a 
cause  of  action;  for  neither  the  common  law 
nor  any  statute  authorized  costs  against  the 
city.  It  was  also  similar  to  the  case  of  Wil- 
kinson V.  Hoke,  because  it  was  a  Judgment 
which  the  law  prohibited. 

Judy  V.  Lashley,  50  W.  Va.  628,  41  S.  B. 
197,  57  L.  B.  A.  413,  in  which  a  writ  of  prohi- 
bition was  awarded,  against  the  mayor  of  a 
town,  proceeding  under  a  void  ordinance  to 
enforce  a  Judgment  for  a  fine,  is  a  cause  al- 
most like  the  one  under  consideration  now. 
The  only  difference  is  that  the  application  for 
the  writ  in  Judy  v.  Lashley  was  not  made 
imtil  after  Judgment,  while  in  this  case  it 
came  before  Judgment  In  that  case,  the 
question  now  under  consideration  was  not 
raised.  All  the  argument  related  to  the  va- 
lidity of  the  ordinance,  and  it  was  not  sug- 
gested that  although  the  ordinance  was  void, 
a  proper  case  for  prohibition  had  not  been 
made. 

These  decisions  hold  that  an  inferior  court 


cannot  uphold  iti  Jurisdiction  upon  the 
ground  that  it  has  a  right  to  consider,  and  is 
bound  to  consider,  the  law  determining  its 
Jurisdiction.  It  will  be  observed  that  the 
law  which  set  limits  upon  the  Jurisdiction 
in  all  these  cases  related  to  the  matters  with 
respect  to  which  the  court  was  called  upon  to 
act,  and  only  incidentally  restricted  the  pow- 
er of  the  court,  and  did  not  relate  directly  to 
Jurisdiction. 

The  case  of  Buskirk  v.  Judge,  7  W.  Va.  91, 
may  possibly  be  in  conflict  with  them.  A 
prohibition  was  applied  for  to  restrain  the 
Judge  of  a  circuit  court  from  trying  a  man 
upon  an  indictment  for  murder,  upon  the 
ground  that  at  the  date  of  the  application, 
there  was  a  statute  in  force  which  required 
that,  in  all  cases  of  felony,  the  respondent 
should  have  a  preliminary  examination  be- 
fore the  county  court  before  he  could  be  put 
on  trial  in  the  circuit  court,  unless  such  right 
were  waived,  and  that  he  had  not  waived  it 
but  had  demanded  it,  and  it  had  been  refused. 
This  court  refused  the  writ,  holding  that  the 
circuit  court  had  Jurisdiction  to  say  whether 
the  defendant  was  entitled  to  a  preliminary 
examination,  and  that  if,  in  passing  upon 
that  question,  it  erred  in  denying  the  right 
claimed,  and  put  him  upon  his  trial  without 
such  examination,  the  act  of  the  court  would 
not  be  in  excess  of  its  powers,  nor  beyond  its 
Jurisdiction,  but  simply  an  error,  which  would 
be  corrected  by  the  appellate  court  on  a  writ 
of  error.  Haymond,  J.,  delivering  the  opinion 
of  the  court  said  the  writ  was  directed  to 
the  Judge  and  parties  to  a  suit  in  an  inferior 
court,  commanding  them  to  cease  from  the 
prosecution  thereof,  upon  the  suggestion  either 
that  the  case  originally,  or  some  collateral 
matter  arising  therein,  did  not  belong  to  that 
Jurisdiction,  and  that  beyond  these  two 
grounds  it  seemed  that  the  court  would  not 
Interfere.  Proceeding,  he  said:  "When  the 
matter  is  within  the  general  Jurisdiction  of 
the  court  below,  and  in  the  conduct  of  the 
trial  they  have  not  exceeded  their  authority, 
the  court  above  will  not,  on  an  application  for 
a  writ  of  prohibition,  inquire  whether  they 
have  decided  right  or  not." 

Which  of  these  two  propositions  most  near- 
ly conforms  to  the  principles  of  the  common 
law  relating  to  the  subject  of  prohibition?  If 
it  appears  that  by  the  common  law  the  scope 
of  the  writ  of  prohibition  is  broader  than  that 
given  to  it  in  Buskirk  v.  Judge,  the  result 
will  tend  to  show  that  the  proposition  an- 
nounced in  the  other  cases  is  the  true  rule. 

The  rule  of  the  common  law  was  an- 
nounced in  Mendyke  v.  Stint,  2  Mod.  272,  as 
follows:  "First,  that  if  any  matter  appears 
in  the  declaration  which  showeth  that  the 
cause  of  action  did  not  arise  infra  Jurisdic- 
tionem,  there  a  prohibition  may  be  granted  at 
any  time;  secondly,  if  the  subject-matter  in 
the  declaration  be  not  proper  for  the  Judg- 
ment and  determination  of  such  court  there 
also  a  prohibition  may  be  granted  at  any 
time;  thirdly,  if  the  defendaht,  who  intended 


W.VM 


STATB)  T.  GODFRBT, 


189 


to  plead  to  the  Jurisdiction,  Is  prevented  by 
any  artifice,  as  by  giving  a  sbort  day,  or  by 
the  attorney's  refusing  to  plead  it,  etc.,  or  if 
bis  plea  be  not  accepted  or  is  oyermled,  in 
all  tbese  cases  a  prohibition  likewise  will  lie 
at  any  time."  This  proposition  is  also  laid 
down  in  8  Bacon,  Abr.  282.  The  second  one 
of  the  propositions  above  laid  down  may  cov- 
er the  question  here  under  consideration,  bnt 
the  cases  illustratlDg  its  application  were 
generally  those  in  which  it  appeared  that  the 
inferior  court  had  not  jurisdiction  of  the  sub- 
ject-matter, because  the  subject-matter  be- 
longed to  the  jurisdiction  of  some  other  court 
Thus,  In  Curling  v.  Long,  Com.  261,  a  prohi- 
bition went  from  the  King's  Bench  to  the 
Cliancery  Court  of  Cinque  Ports  at  Sandwich, 
inhibiting  the  trial  by  that  court  of  a  right 
by  custom  to  charge  four  pence  per  pound  for 
all  freight  taken  from  the  pier  of  Ramsgate. 
The  bill  set  up  this  right,  predicated  the 
cause  of  action  upon  it,  and  prayed  a  discov- 
ery. Holt,  C.  J.,  said  the  writ  might  go  as  to 
80  much  of  the  bill  as  pertained  to  the  estab- 
lishment of  the  right,  saying:  "You  must  not 
try  that  there."  The  court  was  permitted  to 
proceed  as  to  so  much  of  the  bill  as  related 
to  the  discovery.  In  Rowland  v.  Hocken- 
hulle,  lid.  Ryd.  696,  the  Court  of  Bzchequer 
of  Chester,  a  chancery  court,  was  pifohibited 
from  proceeding  to  try  a  question  of  freehold- 
In  Delvye  v.  Proudfoot,  1  Show.  396,  a  prohi- 
bition was  granted  against  the  commission- 
ers of  policies  of  insurance,  whose  jurisdic- 
tion extended  to  suits  by  the  insured  against 
the  underwriters.  A  suit  at  common  law  had 
been  commenced  In  the  King's  Bench  on  the 
policy,  and  afterwards  the  defendants  sum- 
moned the  plaintifT  before  the  commissioners 
to  obtain  a  judgment  there  that  the  policy 
be  delivered  up  on  the  ground  of  Its  having 
been  procured  by  fraud.  As  the  defense  of 
fraud  could  have  been  made  under  the  gen< 
eral  issue  in  the  King's  Bench,  that  court  had 
jurisdiction  of  the  matter  over  which  the 
commissioners  attempted  to  take  jurisdiction. 
Although  the  commissioners  had  jurisdiction 
of  the  class  of  cases  to  which  that  one  be- 
longed, they  could  not  try  that  particular 
case,  because  another  superior  court,  having 
concurrent  jurisdiction  of  the  class  of  cases, 
had  taken  actual  cognizance  of  that  one. 

Several  illustrations  of  the  use  of  this  writ 
will  be  found  in  8  Bacon's  Abr.  230,  231. 
There  it  is  said:  "If  there  be  one  entire  con- 
tract above  40  shillings,  and  a  man  sue  for  it 
In  a  court-baron,  severing  it  Into  divers  small 
sums  under  40  shillings,  a  prohibition  shall 
be  granted,  because  this  is  done  to  defraud 
the  court  of  the  king."  Upon  the  same  ground 
the  writ  went  to  the  hundred  court  and  to 
the  court  of  the  honor  of  Eye.  These  were 
all  common-law  courts,  and  not  sphritoal 
courts,  as  to  which  the  writ  was  used  far 
more  extensively. 

In  Mayor,  etc.,  of  London  v.  Cox  and  oth- 
ers, L.  R.  2  H.  L.  289,  the  common-law  prin- 
ciples governing  the  writ  of  prohibition  are 


extensively  discussed,  in  answering  questions 
propounded  by  the  House  of  Lords  to  the 
judges;  and  there  it  is  dearly  shown  that 
prohibition  lies  where  an  inferior  court  does 
an  act  which  is  prohibited  by  the  statute. 
St  Westm.  I.  enacted,  "of  great  men  and 
their  bailifTs  and  others  (the  king's  officers 
only  excepted,  unto  whom  especial  authority 
is  given),  which  at  the  complaint  of  some  or 
by  their  own  authority  attach  others  passing 
through  their  jurisdiction  with  their  goods, 
compelling  them  to  answer  upon  them  upon 
contracts,  covenants,  and  trespasses  done  out 
of  their  power  and  their  jurisdiction,  when 
indeed  they  hold  nothing  of  them,  now  with- 
in the  franchise  where  their  power  is,  in  prej- 
udice of  the  king  and  his  crown  and  to  the 
damage  of  the  people,  it  is  provided,  that 
none  from  henceforth  so  do;  and' if  any  do, 
he  shall  pay  to  him  that  by  this  occasion 
shall  be  attached  his  damages  double,  and 
shall  be  grievously  amerced  to  the  king." 
Prohibition  went  against  the  "great  men  and 
their  bailifTs"  who  violated  this  statute. 
The  opinion  In  the  case  last  referred  to,  at 
page  255,  says:  "The  form  of  writ  upon  this 
statute  is  in  the  Register,  and  also  in  Fitz- 
herbert,  Natura  Brevium,  with  the  following 
comment:  'If  bailiffs,  mayors,  or  others  who 
claim  jurisdiction  to  arrest  a  man  upon  a 
plaint  before  them,  or  to  attach  his  goods, 
etc.,  do  arrest  one  for  trespass  or  contract 
who  was  not  within  their  jurisdiction,  the 
party  arrested,  etc.,  shall  have  a  prohibition 
directed  unto  them.' " 

Further  light  Is  thrown  upon  the  nature 
and  use  of  this  writ  in  the  following  quota- 
tion from  the  opinion  in  Mayor,  etc.,  of  Lon- 
don V.  Cox. and  others:  "In  order  to  look 
straight  at  this  question,  we  must  first  shut 
out  certain  sources  of  confusion  which  have 
Introduced  themselves  Into  the  argument;  and 
for  this  purpose  we  must  endeavor  to  state 
the  law  of  prohibition  distinctly  upon  points 
which  were  mixed  up  together  in  the  discus- 
sion at  the  bar.  As,  for  instance.  It  is  obvi- 
ous that  our  answer  must  be  limited  to  cases 
in  which  there  is  an  absence  of  jurisdiction, 
and  the  prohibition  Is  asked  for  upon  that 
ground  because  there  are  exceptions  which, 
from  their  very  nature,  must  be  first  raised  in 
the  court  below.  These  occur  in  cases  where 
there  Is  jurisdiction  over  the  subject-matter, 
and  in  which,  therefore,  prohibition  will  not 
go  for  mere  Irregularity  In  the  proceedings, 
or  even  a  wrong  decision  of  the  merits 
(Blaquiere  v.  Hawkins),  but  In  which  it  will 
be  granted  for  a  denial  or  perversion  of 
right,  such,  for  instance,  as  refusal  of  a  copy 
of  the  libel,  in  which  case  the  prohibition  is 
only  quo  usque,  or  refusal  of  a  valid  plea  to 
a  subject-matter  of  complaint  within  the  ju- 
risdiction, in  wMch  case,  although,  if  the 
plea  had  been  received,  it  might  have  been 
tried  in  the  court  below,  yet,  if  it  be  refus- 
ed, then  upon  its  validity  and  truth  being 
established  in  the  court  above,  the  prohibition 
is  absolute  (White  v.  Steele).    In  these  cases 
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there  is  entire  Jurisdiction  over  the  snbject- 
matter.  Another  class  In  which  the  excep- 
tion must  first  be  taken  in  the  court  below 
is  that  in  which  there  Is  general  Jurisdiction 
over  the  subject-matter,  but  a  defense  is  rais- 
ed which  the  court  is  Incompetent  to  try,  as 
where.  In  a  suit  to  repair  a  chancel,  the  im- 
propriator pleads  a  custom  for  the  parish  to 
repair,  or  raises  a  question  of  parish  or  no 
parish,  which  must  be  tried  by  a  Jury.  See 
Duke  of  Rutland  y.  Bagshaw.  In  such  a  case 
the  prohibition  goes  so  soon  as  it  appears  that 
the  special  court  cannot  proceed  without  try- 
ing the  custom,  or  taking  a  step  towards 
trying  it,  even  though  It  be  not  yet  in  issue, 
or  a  plea  thereof  refused.  French  y.  Trask; 
Byerley  y.  Windus.  And  in  this  class  of 
cases  the  prohibition  acts  simply  in  aid  of 
the  special  or  inferior  court,  by  trying  what 
the  court  had  no  Jurisdiction  to  try,  and 
upon  an  afiirmatiye  declslQu  the  prohibition 
is  absolute;  but  upon  a  negatiye  decision 
there  is  a  Judgment  of  consultation,  upon 
which  the  special  or  Inferior  court  proceeds 
with  the  cause  unhampered  by  the  objection." 

These  authorities  seem  to  put  it  beyond 
question  that,  If  it  appears  on  the  face  of  the 
proceedings  that  the  lower  court  had  no  right 
to  try  the  case,  there  is  sufficient  ground  to 
warrant  the  issuing  of  a  writ  of  prohibition. 
In  some  of  the  cases  the  subject-matter  of 
the  action  was  not  proper  for  the  court;  in 
others,  although  the  case  was  of  that  gen- 
eral class  belonging  to  the  Jurisdiction  of 
the  court,  some  collateral  matter  arose  in 
the  case.  Just  as  it  did  in  McCk)nlha  y.  Guth> 
rie,  oyer  which  the  court  had  no  control;  and 
in  others,  the  case  made  out  was  one  be- 
longing to  the  general  class  oyer  which  the 
court  had  Jurisdiction,  and  no  such  collateral 
matter  arose,  but  it  appeared  that  the  cause 
of  action  had  not  arisen  within  the  territori- 
al Jurisdiction  of  the  court  In  all  these 
cases,  the  inferior  court  was  called  upon  to 
consider  whether  it  might  proceed  or  not 
If  that  gaye  Jurisdiction  to  such  an  extent  as 
to  render  Its  decision  merely  erroneous,  and 
subject  to  correction  on  appeal,  then  there 
could  haye  been  no  prohibition  in  any  case. 
Such  clearly  was  not  the  common-law  prac- 
tice. The  inferior  court  proceeded  at  its  per- 
il. If,  in  determining  the  question  of  its  own 
Jurisdiction,  it  erred,  the  writ  of  prohibition 
issued  against  it.  It  was  bound  to  know  the 
law  setting  the  limits  upon  its  Jurisdiction^ 
and  could  no  more  Justify  or  uphold  its  Juris- 
diction, under  the  plea  of  Ignorance  of  the 
law,  than  can  an  indiyidual  in  reference  to 
his  contracts  or  his  acts. 

This  writ  has  been  used  less  extensiyely 
In  Virginia  and  in  this  state  than  it  was  in 
England  in  earlier  times.  Up  until  1855,  It 
seems  to  haye  been  awarded  in  only  three 
cases  In  Virginia:  Miller  y.  Marshall,  1  Va. 
Cas.  158;  Hutson  y.  Lowry,  2  Va,  Cas.  42; 
and  Jackson  y.  Maxwell,  5  Rand.  636.  In 
Miller  y.  Marshall,  a  Justice  of  the  peace  was 
prohibited  from  trying  an  action  Inyolylng  the 


title  to  a  freehold  estate;  a  matter  not  be- 
longing to  the  Jurisdiction  of  the  Justice,  but 
to  that  of  the  county  and  corporation  courts. 
In  Hutson  y.  Lowry,  a  Justice  of  the  peace 
was  prohibited  from  proceeding  in  seyeral  ac- 
tions in  which  a  single  debt  had  been  dlylded 
into  seyeral  parts  for  the  purpose  of  attempt- 
ing to  giye  Jurisdiction  oyer  an  amount  in 
excess  of  what  the  law  permitted  a  Justice 
to  take  cognizance  of.  Here  again  the  mat- 
ter shown  in  the  complaint  was  not  a  proper 
subject-matter  for  the  Jurisdiction  of  the 
court,  but  belonged  to  that  of  a  higher  court 
In  both  of  these  cases,  the  Justice  had  the 
right  to  consider,  and  was  bound  to  consider, 
whether  he  could  proceed.  He  decided  that 
question  erroneously,  the  error  related  to  his 
Jurisdiction,  and  the  writ  of  prohibition  w^it 
against  him.  The  same  procedure  was  had 
in  Bodley  y.  Archibald,  33  W.  Va.  229,  10 
S.  E.  392.  A  similar  case  is  that  of  Warwick 
y.  Mayo,  16  Grat  528,  in  which,  upon  a  dec- 
laration in  prohibition  against  the  mayor  of  a 
city,  the  court  held  that:  '*ln  a  proceeding 
before  the  mayor  or  other  Justice  to  Impose  a 
penalty  upon  a  party  for  obstructing  a  street, 
if  a  claim  to  the  freehold  is  set  up  in  the 
defendant  or  In  those  for  whom  he  acts,  the 
mayor  or  Justice  has  Jurisdiction  to  try  the 
fact  whether  the  claim  Is  bona  fide  made. 
In  such  case,  if  the  claim  is  bona  fide  made, 
the  Jurisdiction  of  the  mayor  or  Justice  is 
ousted.  He  cannot  inquire  into  the  yalidlty 
of  the  claim,  and  he  has  no  power  in  such  cas- 
es to  proceed  to  a  summary  conyiction." 
This  is  a  case  in  which  an  inferior  court  had 
general  Jurisdiction  of  the  cause  of  action, 
and  a  collateral  matter  arose  in  the  progress 
of  it  which  he  had  no  power  or  authority  to 
try,  and  preyented  his  further  proceeding  in 
the  case.  It  was  not  a  matter  which  could 
not  be  tried  at  all,  as  was  the  collateral  mat- 
ter which  arose  in  the  McGoniha  Case,  but 
one  which  was  triable  in  another  court  As 
the  right  which  confronted  the  court  in  Mc- 
Goniha y.  Guthrie  is  of  a  higher  character, 
and  absolute  in  its  nature,  one  oyer  which  no 
court  had  power  or  authority,  it  would  seem 
upon  reason  to  haye  more  effectually  stopped 
the  progress  of  the  case  than  the  collateral 
matter  which  arose  in  Warwick  y.  Mayo,  or 
in  the  seyeral  cases  cited  from  the  English 
books. 

A  question  yery  similar  to  this  one  is 
mentioned,  but  not  decided,  in  Mayo  y. 
James,  12  Grat  17.  Point  1  of  the  sylla- 
bus reads  as  follows:  **The  mayor  of  the 
city  of  Richmond  has  authority  to  try  cases 
in  which  a  party  is  prosecuted  for  the  yiola- 
tion  of  a  city  ordinance.  Qusere,  whether 
in  such  a  case  a  prohibition  will  lie  to  his 
proceeding  to  try  the  case,  on  the  ground 
that  the  ordinance  is  in  confilct  with  an  act 
of  the  General  Assembly.  And  it  seems 
it  will  not"  The  charter  of  the  dty  con* 
ferred  upon  the  mayor  power  to  "take  cog- 
nizance of  such  cases  as  may  be  tried  be- 
fore him  under  the  laws  of  the  state,  and 
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In  all  cases  In  which  any  ordinance  or  hy- 
law  of  the  city  is  alleged  to  have  been  vio- 
lated." The  argument  was  that  he  had 
power  to  decide  whether  the  ordinance  in 
qaestion  was  valid  or  not,  and  it  was  no 
excess  of  Jurisdiction  to  do  so.  Bfbncure, 
J.,  said:  '1  am  inclined  to  think  that  this 
argument  to  well  founded."  But  he  added 
that  it  was  unnecessary  to  decide  the  ques- 
tioD,  He  based  hto  opinion  upon  the  cases 
of  Home  t.  Bari  Csmden,  2  H.  Bl.  638,  and 
Arnold  V.  Shields,  5  Dana,  18,  80  Anu  Dec 
669.  Home  v.  Camden  did  not  decide  the 
question,  but  left  it  in  the  form  of  a  query. 
That  was  a  case  of  misconstruction  of  a 
statute  by  the  prize  court  in  admiralty,  a 
court  which  proceeded  not  according  to  the 
common  law.  These  courts  and  the  spirit- 
ual courts  were  subjected  to  the  most  rigid 
supervision  by  the  writ  of  prohibition.  They 
were  repressed  and  restrained  by  it  in  cases 
in  which  it  was  not  applied  to  the  temporal 
courts,  because,  when  they  misconstrued 
statutes  or  proceeded  otherwise  than  accord- 
ing to  the  common  hiw,  they  substituted 
for  the  common  law  the  dvil  law  and  the 
law  of  nations,  and  the  superior  courts  Jeal- 
ously guarded  against  that,  i»x>hibiting  even 
where  the  inferior  court  had  undoubted  Juris- 
diction, and  the  right  to  construe  the  statute 
incidentally  in  deciding  the  case  on  its  mer- 
its. It  was  not  regarded  as  a  case  of  ex- 
cess of  Jurisdiction.  A  case  later  than  that 
of  Home  v.  Camden  is  Gould  v.  Capper,  6 
East,  845,  in  which  it  was  held  that,  where 
a  spiritual  court  misconstrues  a  statute  which 
results  in  a  Judgment  contrary  to  the  com- 
mon law  and  according  to  the  dvil  law, 
prohibition  does  lie;  but  it  was  admitted 
that  it  was  not  a  case  of  excess  of  Jurisdic- 
tion, lord  Ellenborough  said,  in  the  course 
of  his  opinion,  in  which  he  reviewed  and 
analyzed  numerous  cases:  "Adverting,  I  say, 
to  these  authorities  and  circumstances,  we 
cannot  feel  ourselves  warranted  in  holding 
that  the  grounds  of  granting  prohibition  are 
so  narrow  and  limited  as  to  be  confined  sole- 
ly to  cases  of  excess  of  Jurisdiction."  In 
Home  V.  Camden,  4  Term  R.  22  (382),  BuUer, 
J.,  confirms  this  view.  He  said:  'It  is 
much  to  the  satisfaction  of  the  Judges  of 
the  present  times  that  the  principles  on 
which  prohibitions  are  granted  are  clearly 
settled.  For,  on  reading  some  of  the  cases 
that  were  determined  in  the  last  century, 
we  cannot  but  see  that  they  happened  at  a 
time  when  it  was  the  fashion  of  the  courts 
of  Westminster  Hall  to  run  down  the  eccles- 
iastical courts."  And  Lord  Chief  Justice 
Vaughan  himself  said:  "It  does  not  seem 
as  if  this  court  lud,  in  some  of  the  cases, 
bordered  on  things  that  were  spiritual,  which 
should  not  have  been  done;  and  in  one  of 
the  old  cases,  though  it  was  admitted  that 
the  ecclesiastical  court  had  Jurisdiction,  a 
prohibition  to  the  court  of  delegates  was 
granted  merely  to  Mupgort  the  original  sen- 
tence below." 


Arnold  r.  Shields  fully  supports  the  pn^ 
osltlon  and  opinion  of  Judge  Moncure.  He 
holds  that  a  Justice  of  the  peace  has  Juris- 
diction to  try  the  right  to  a  penalty  which 
a  void  statute  purports  to  give,  and  that,  in 
erroneously  deciding  that  the  statute  is  valid, 
he  does  not  transcend  hto  Jurisdiction,  but 
simply  commits  an  error  which  to  the  sub- 
ject of  an  appeal.  In  a  later  Kentucky  case 
(Pennington  v.  Woolfolk,  79  Ky.  18)  a  stat- 
ute conferring  upon  a  county  court  power 
to  assess  and  fix  the  value  of  property  for 
purposes  of  taxation  was  held  unconstitu- 
tional, and  the  county  court  prohibited  from 
proceeding  under  it.  In  C^ty  of  Owensboro 
T.  Sparks,  99  Ky.  351,  86  S.  W.  4,  the  court 
refused  a  writ  of  prohibition  to  prevent  a 
municipal  court  from  proceeding  to  punish 
ofTenses  which  void  city  ordinances  purport- 
ed to  create,  holding  that  the  proper  method 
of  testing  the  validity  of  the  ordinance  to  by 
appeal  from  the  Judgment  of  the  police  court 
Ex  parte  Boundtree,  51  Ala.  42,  holds  that 
"thto  court  will  interfere  by  prohibition  to 
restrain  a  circuit  Judge  from  sitting  as  the 
presiding  Judge  of  a  statutory  inferior  court, 
when  the  act  creating  that  court,  and  mak- 
ing him  the  presiding  Judge  thereof,  to  de- 
clared unconstitutional." 

In  Mclnemey  v.  City  of  Denver,  17  Colo. 
802,  29  Pac.  516,  a  writ  of  prohibition  was 
awarded  against  a  proceeding  under  a  void 
city  ordinance. 

The  Louisiana  court  has  fiuctuated  in  its 
decisions.  In  State  ex  rel.  v.  Judge,  39  La. 
132,  1  South.  437,  the  court  held  that,  "when 
a  party  is  prosecuted  for  a  crime  under  a 
tow  alleged  to  be  unconstitutional,  in  a  case 
which  to  unappealable,  and  where  a  proper 
plea  setting  up  the  unconstitutionality  has 
been  overruled  by  the  Judge,  a  proper  case 
to  presented  for  the  exerctoe  of  our  super- 
visory power  in  determining  whether  a  Judge 
to  exceeding  the  bounds  of  Judidal  power 
in  entertaining  a  prosecution  for  a  crime 
not  created  by  law."  The  decision  in  State 
ex  rel.  v.  Judge,  44  La.  1100,  11  South.  683, 
holds  the  contrary,  as  does  also  State  ex  rel. 
V.  Wilder,  49  La.  1211, 22  South.  661.  In  State 
ex  rel.  v.  Rest,  Judge,  49  La.  1451,  22  South. 
421,  the  last  point  of  the  syllabus  says: 
"Even  in  a  case  not  appealable,  it  would  not 
be  too  late,  after  conviction  and  sentence, 
to  invoke  relief  at  the  hands  of  this  court, 
through  its  remedial  writs,  from  the  effects 
of  a  statute  void  for  unconstitutionality." 
Upon  the  whole,  the  Louistona  court  seems 
not  to  doubt  that  in  such  case  the  writ  lies, 
but  it  will  not  be  permitted  to  go  if  there  is 
a  remedy  by  appeal.  Thto  makes  it  purely 
a  discretionary  writ,  and  upon  thto  theory 
the  decisions  may  be  harmonized. 

In  Houseman  v.  Kent  Circuit  Judge,  58 
Mich.  864,  25  N.  W.  869,  the  court  holds 
that  "prohibition  tosues  to  restrain  a  court 
of  equity  from  proceeding  with  the  exercise 
of  power  conferred  upon  it  by  an  invalid 
act" 
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In  State  ex  reL  r.  Simons,  32  Minn.  540, 
21  N.  W.  7D0,  a  writ  of  prohibition  was  al- 
lowed against  a  Judge  who  was  assuming  to 
exercise  powers  wliich  an  invalid  statute  pur- 
ported to  give. 

In  Donovan  v.  Mayor  and  OouneiU  29 
Miss.  247,  64  Am.  Dec.  143,  a  proliibition 
was  awarded  against  the  marshal  of  a  city, 
restraining  him  from  selling  hogs  found  run- 
ning at  large,  under  an  ordinance  directing 
it,  which  ordinance  was  held  void  for  un- 
constitutionality. 

In  Zylstra  v.  Charleston,  1  Bay,  382,  a  pro- 
hibition was  awarded  against  proceedings 
under  a  void  city  ordinance.  In  State  ex 
rel.  Y.  Simons,  2  Speer,  761,  proceedings  un- 
der a  void  statute  were  prohibited. 

In  People  v.  Spiers,  4  Utah,  385,  10  Pac 
609,  11  Pac  509,  criminal  proceedings  bef&re 
a  Justice  of  the  peace  under  an  unconstitu- 
tional statute  purporting  to  give  Jurisdiction 
were  prohibited. 

In  re  Schumaker,  90  Wis.  488,  63  N.  W. 
1050,  holds  that  ''a  writ  of  prohibition  will 
not  be  granted  against  proceedings  in  the 
circuit  court  to  incorporate  a  village,  on  the 
ground  that  the  statutes  authorizing  such 
proceedings  are  unconstitutional.  The  ordi- 
nary remedies  at  law  are  ample.*'  From  the 
reasoning  it  is  to  be  inferred  that  the  writ 
was  withheld,  not  because  It  could  not  be 
granted,  but  in  the  discretion  of  the  court 

In  Railroad  Oo.  v.  Commissioners,  127 
Mass.  50,  34  Am.  Rep.  338,  the  court  held 
that  "the  owner  of  land  taken  by  the  man- 
ager of  a  railroad  owned  by  the  common- 
wealth, under  a  statute  which  does  not 
make  adequate  provision  for  the  payment  of 
compensation  for  the  land  so  taken,  may 
have  a  writ  of  prohibition  to  the  county 
commissioners  to  prevent  them  from  pro- 
ceeding with  the  assessment  of  the  damages 
caused  by  the  taking." 

In  Sweet  v.  Hulbert,  51  Barb.  312,  a  writ 
of  prohibition  was  awarded  to  prohibit  a 
county  Judge  from  appointing  commission- 
ers to  carry  into  effect  an  unconstitutional 
statute  providing  for  the  issuing  of  bonds 
by  a  municipal  corporation  in  aid  of  the  con- 
struction of  a  railroad.  In  the  syllabus  it 
is  said:  "A  writ  of  prohibition  Issues  to 
forbid  a  court  and  party  to  whom  it  is  di- 
rected from  proceeding  in  any  matter  desig- 
nated, then  pending  before  it  It  will  lie  to 
prevent  the  exercise  of  unauthorized  power 
by  an  inferior  tribunal,  in  cases  where  it 
has  Jurisdiction,  as  well  as  where  it  has  not 
Jurisdiction."  This  case  seems  to  be  very 
much  like  that  of  McConiha  v.  Guthrie.  In 
the  opinion  It  is  said:  "The  property  of  the 
citizen  cannot  be  taken  from  him  without 
his  consent,  except  by  due  process  of  law, 
or  by  eminent  domain,  or  by  taxation. 
Against  every  other  mode  he  Is  protected." 

While  the  question  now  under  considera- 
tion is  not  discussed,  nor  particularly  men- 
tioned, in  the  case  of  Weston  v.  Charleston, 
2  Pet  449,  7  L.  Ed.  481,  that  case  seems  to 


confirm  the  iHroposition  that  the  writ  lies 
against  proceedings  under  a  void  ordinance. 
The  city  of  Charleston  levied  an  unconstitu- 
tional tax  of  7  per  cent  on  stock  of  the  Unit- 
ed States.  The  common  pleas  court  of  South 
Carolina  awarded  a  writ  of  prohibition 
against  the  collection  of  the  tax.  To  the 
decision  of  that  coiurt  a  writ  of  error  was 
awarded  by  what  was  called  the  "Constitu- 
tional Court  of  South  Carolina,"  where  the 
Judgment  was  reversed.  To  that  Judgment 
the  Supreme  Court  of  the  United  States 
awarded  a  writ  of  error,  and  reversed  the 
Judgment  of  the  Constitutional  Court,  there- 
by reinstating  the  writ  of  prohibition. 

Thus  it  appears  that  the  decisions  are  in 
conflict,  and  that  there  is  a  wide  difference 
of  opinion  among  the  Judges  upon  the  ques- 
tion presented.  But  the  decisions  seem  to 
preponderate  in  favor  of  the  Jurisdiction  by 
prohibition  in  such  case.  As  by  the  com- 
mon law  a  writ  of  proliibition  could  be  had 
upon  the  mere  ground  that  the  cause  of  ac- 
tion did  not  arise  witiiin  the  territorial  Juris- 
diction of  the  court,  or  that  the  subject-mat- 
ter of  the  action  belonged  to  the  Jurisdiction 
of  some  other  court,  or  that  a  collateral  mat- 
ter which  was  triable  by  some  court,  but  not 
by  that  particular  court,  had  arisen  in  the 
cause,  all  of  which  defects  might  have  been 
treated  as  mere  grounds  of  error,  remediable 
by  appellate  proceedings,  it  would  seem 
strange  that  a  court  could  not  be  prohibited, 
when  attempting  to  do  those  things  which 
the  law  had  placed  entirely  beyond  the  reach 
of  all  Judicial  power.  It  is  true  that  the  ob- 
ject of  the  writ  in  general  was  to  restrain 
each  court  within  its  own  Jurisdiction,  and 
thus  secure  order  and  harmony  in  the  admin- 
istration of  Justice.  But  it  has  been  shown 
that  this  writ  was  used,  not  only  to  keep 
courts  within  their  Jurisdiction,  but  to  defend 
and  uphold  the  common  law  against  the  en- 
croachments of  other  systems  of  law.  Can 
it  be  supposed  that  the  laws  and  courts 
wliich  were  constituted  for  the  purpose  of 
preserving  and  vindicating  the  rights  of  the 
citizen  were  objects  of  greater  solicitude  and 
more  Jealous  care  than  the  rights  of  the  citi- 
zen himself?  Bacon  says  tliat  the  object  of 
prohibitions  in  general  was  the  preservation 
of  the  rights  of  the  king's  crown  and  courts 
and  the  ease  and  quiet  of  the  subject.  If  a 
court  was  subject  to  prohibition  when  it  in- 
vaded the  Jurisdiction  of  another,  took  upon 
Itself  that  which  was  triable,  and  was  only 
in  fault  because  of  its  encroachment  upon 
the  Jurisdiction  of  another  court,  with  much 
more  reason  it  ought  to  be  amenable  to  the 
writ  of  prohibition  when  it  undertook  to  try 
that  which  no  court  could  try. 

This  conclusion  is  somewhat  strengthened 
by  observations  on  the  subject  of  Jurisdiction 
expressed  in  the  opinion  in  Windsor  y.  Mc- 
Veigh, 98  U.  S.  282,  23  L.  Ed.  914,  which  are 
as  follows:  "Ail  courts,  even  the  highest,  are 
more  or  less  limited  in  their  Jurisdiction. 
They  are  limited  to  particular  classeit  of  a^ 
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tions,  such  as  civil  or  criminal;  or  to  partic- 
ular modes  of  administering  relief,  such  as 
legal  or  equitable;  or  to  transactions  of  a 
special  character,  such  as  arise  on  naviga- 
ble waters,  or  relate  to  the  testamentary  dis- 
position of  estates;  or  to  the  use  of  particu- 
lar process  in  the  enforcement  of  their  Judg- 
ments. •  •  •  Though  the  court  may  pos- 
sess Jurisdiction  of  a  cause,  of  the  subject- 
matter,  and  of  the  parties,  it  is  still  limited 
In  its  modes  of  procedure,  and  in  the  extent 
and  character  of  its  Judgments.  It  must  act 
Judicially  in  all  things,  afkd  cannot  then  tran- 
scend the  power  conferred  by  the  law.  If, 
for  instance,  the  action  be  upon  a  money  de- 
mand, the  court,  notwithstanding  its  com- 
plete jurisdiction  over  the  subject  and  par- 
ties, has  no  power  to  pass  Judgment  of  Im- 
prisonment in  the  penitentiary  upon  the  de- 
fendant. If  the  action  be  for  a  libel  or  per- 
sonal tort,  the  court  cannot  order  in  the  case 
a  si>eciflc  performance  of  a  contract  •  •  • 
The  decree  of  a  court  of  equity  upon  oral  al- 
legations, without  written  pleadings,  would 
be  an  idle  act;  •  •  ♦  and  the  reason  is 
that  the  courts  are  not  authorized  to  exert 
their  power  In  that  way."  These. views  are 
expressed  upon  the  law  relating  to  collateral 
attack  upon  Judgments.  In  the  law  of  collat- 
eral attack,  everjrthing  Is  Intended  in  favor 
of  Jurisdiction,  where  the  Judgment  is  ren- 
dered by  a  court  of  general  Jurisdiction.  But 
even  there  a  fatal  defect  or  want  of  Jurisdic- 
tion, such  as  is  indicated  in  the  language 
quoted  above,  makes  the  Judgment  absolute- 
ly void  for  want  of  Jurisdiction. 

Can  it  be  possible,  then,  that  before  the 
court  pronounces  its  void  Judgment,  does  an 
act  which  it  has  no  power  to  do,  prohibition 
does  not  lie,  when  it  concededly  lies  in  so 
many  cases  of  less  Impdrtance  and  gravity? 
This  proposition  has  been  solemnly  laid  down 
and  asserted  by  this  court  in  Ensign  Go.  v. 
Carroll.  80  W.  Va.  533,  4  S.  E.  782.  In  an 
action  before  a  Justice  of  the  peace  for  the 
recovery  of  money  due  on  contract,  there  had 
been  two  new  trials,  the  last  of  which  re- 
sulted in  a  verdict  for  $5.79.  The  law  al- 
lowed no  more  new  trials,  nor  any  appeal. 
Then  the  Judgment  debtor  filed  a  bill  in  equi- 
ty, and,  upon  it,  obtained  an  Injunction  to 
the  Judgment.  That  bill  did  not  contain  a 
single  allegation  of  a  kind  or  character  to 
give  Jurisdiction  In  equity  for  a  proceeding 
of  that  kind.  A  court  of  equity  can  enjoin 
a  Judgment,  where  there  has  been  fraud  in 
its  procurement  of  such  a  character  that  it 
could  not  have  been  relieved  upon  in  the  ac- 
tion at  law,  and  under  some  other  peculiar 
circumstances.  No  such  allegations  appear- 
ed in  the  bill.  There  was  nothing  in  It  that 
gave  the  court  so  much  as  a  pretext  to  say 
that  It  presented  a  cause  of  action  within  its 
Jurisdiction.  Upon  an  application  to  this 
court,  a  writ  of  prohibition  was  awarded 
against  the  Judge  who  granted  the  injunc- 
tion. 

The  other  side  of  the  rule  Is  illustrated  In 
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the  three  cases  of  County  Court  v.  Boreman, 
34  W.  Va.  87,  11  S.  B.  747,  County  Court  v. 
Armstrong,  34  W.  Va.  326,  12  S.  E.  488,  and 
County  Court  v.  Boreman,  34  W.  Va.  362,  12 
S.  E.  .490.  In  the  first  two  of  these  cases 
writs  had  been  obtained  from  the  circuit 
court  by  parties  who  had  no  such  Interest 
in  the  proceeding  pending  in  the  county 
court  as  entitled  them  to  a  writ  of  prohibi- 
tion. Moreover,  at  their  instance,  the  circuit 
court,  by  appellate  process,  undertook  to  re- 
view the  action  of  the  county  court  in  re- 
sx>ect  to  a  matter  that  was  not  a  subject  of 
review  by  any  court.  Writs  of  prohibition 
were  promptly  awarded  against  the  Judges 
of  the  circuit  courts.  In  the  last  case  the 
parties,  who  had  endeavored  to  have  the  cir- 
cuit court  review  these  proceedings  by  cer- 
tiorari and  writ  of  error,  sued  out  of  the  cir- 
cuit court  an  injunction  against  the  county 
court,  on  %he  ground  that  in  proceeding  to 
alter  the  location  of  a  bridge,  and  build  a 
new  bridge,  it  was  creating  a  debt  in  viola- 
tion of  the  Constitution  and  laws.  This  was 
new  and  original  matter,  which  had  not  ap- 
peared in  the  proceedings  up  to  that  time, 
and  which  constituted  ground  for  an  original 
proceeding  in  a  court  of  equity.  Then  the 
county  court  applied  for  another  prohibition, 
and  this  court,  looking  at  the  bill,  and  seeing 
that  it  purported  to  state  a  cause  of  action 
upon  which  a  court  of  equity  had  authority 
and  power  to  act,  refused  the  writ  of  prohi- 
bition, without  subjecting  the  bill  to  an  ex- 
amination to  ascertain  whether  it  was  good 
on  demurrer.  It  was  enough  that  there  was 
something  in  that  bill  calling  for  the  exer- 
cise of  the  Judicial  power  of  the  court.  It 
had  the  right  to  say  whether  the  bill  was 
good  or  bad,  having  Jurisdiction  of  that  class 
of  causes  which  the  bill  purported  to  set  out. 
This  was  very  different  from  the  bill  in  En- 
sign Co.  V.  Carroll,  which  made  no  pretense 
of  setting  out  a  cause  of  equity  Jurisdiction, 
and  which  furnished  nothing  upon  which  the 
court  had  any  power  to  act. 

This  view  accords  with  the  law  relating  to 
the  acquisition  of  Jurisdiction  of  the  person, 
where  the  court  has  Jurisdiction  of  the  sub- 
ject-matter. If  it  has  no  Jurisdiction  at  all 
over  the  person,  it  cannot  proceed.  There 
must  be  something  in  the  form  of  process, 
and  something  in  the  form  of  a  return  of 
process,  in  order  to  give  Jurisdiction.  If 
there  is  no  pretense  of  either,  then  the  court 
has  no  power  to  say  it  has  Jurisdiction. 
There  is  nothing  for  it  to  consider  in  that 
connection.  But,  if  there  is  a  defective  pro- 
cess or  defective  service,  then  the  court  has 
power  to  decide  whether  the  process  or  re- 
turn is  sufiScient.  There  is  no  ground  for  a 
writ  of  prohibition;  for,  if  the  court  has 
power  to  decide  at  all.  Its  erroneous  decision 
does  not  take  away  its  Jurisdiction.  Works 
on  Courts  and  Their  Jurisdiction,  p.  634. 

In  this  case  the  complaint,  upon  wlilch  the 
mayor  issued  his  warrant  and  undertook  to 
proceed,  set  out  that  as  an  oftense  which  the 
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law  does  not  recognize  as  an  offense.  It  call- 
ed for  a  prosecution  in  respect  to  a  matter  as 
to  which  no  court  has  any  authority  to  enter- 
tain a  prosecution,  and  the  court  was  bound  to 
know  this,  because  its  jurisdiction  and  power 
was  circumscribed  and  limited  to  that  extent 

How  far  is  the  writ  discretionary?  This  Is 
determined  by  statute  In  some  of  the  states. 
Our  statute  gives  It  as  matter  of  right.  Until 
1882  our  statute  was  the  same  as  Act  1 
Wm.  IV,  c.  21;  but  in  that  year  it  was  amend- 
ed. But  the  amendment  is  only  declaratory 
of  the  common  law,  for  the  action  of  the  court 
In  allowing  or  refusing  it  was  always  review- 
able. Home  V.  Earl  Camden,  cited;  Forster 
V.  Forster,  L.  R.  4  B.  &  S.  187;  Mayor,  etc., 
V.  Cox,  L.  R.  2  H.  L.  239.  The  writ  is  not 
favored  by  the  American  courts  nor  by  the 
later  English  courts,  and  It  Is  generally  re- 
fused where  the  applicant  has  another  ade- 
quate remedy. 

The  common-law  rule  is  stated  in  Mayor, 
etc.,  V.  Cox.  cited,  as  follows:  "There  Is,  in- 
deed, a  distinction,  after  sentence,  between  a 
patent  and  a  suggested  defect;  for  if  the  party 
below,  whether  plaintiff  or  defendant,  thinks 
proper,  instead  of  moving  for  a  prohibition,  to 
proceed  to  trial  in  the  special  or  inferior  court, 
and  is  defeated,  then,  If  the  defect  be  of  power 
to  try  the  particular  Issue  only  ('defectus  tria- 
tionis,*  as  it  has  been  called),  the  right  to 
move  for  a  prohibition  Is  gone.  If  the  defect 
be  of  Jurisdiction  over  the  cause  (*defectus  ju- 
risdictlonls').  and  that  defect  be  apparent  upon 
the  proceedings,  a  prohibition  goes  after  sen- 
tence. Roberts  v.  Humby.  If  It  be  not  ap- 
parent, but  the  party,  instead  of  moving  for 
a  prohibition,  pleads  in  the  special  or  Inferior 
court  the  facts  ousting  the  Jurisdiction,  and 
such  court  improperly  decides  that  It  has  Ju- 
risdiction, he  may.  notwithstanding  such  de- 
cision, upon  satisfying  a  superior  court  that  it 
was  erroneous,  obtain  a  prohibition.  Thomp- 
son V.  Ingham,  followed  in  Chew  v.  Holroyd 
and  Marsden  v.  Wardle.  Where,  however, 
the  defect  is  not  apparent,  and  depends  upon 
some  fact  In  the  knowledge  of  the  applicant 
which  he  had  an  opportunity  of  bringing  for- 
ward in  the  court  below,  and  he  has  thought 
proper,  without  excuse,  to  allow  that  court  to 
proceed  to  Judgment  without  setting  up  the  ob- 
jection, and  without  moving  for  a  prohibition 
In  the  first  instance,  although  it  should  seem 
that  the  Jurisdiction  to  grant  a  prohibition  In 
respect  of  the  right  of  the  crown  is  not  taken 
away,  for  mere  acquiescence  does  not  give  Ju- 
risdiction (Knowles  v.  Holdcn),  yet,  consider- 
ing the  conduct  of  the  applicant,  the  impor- 
tance of  making  an  end  of  litigation,  and  that 
the  writ,  though  of  right,  is  not  of  course,  the 
court  would  decline  to  interpose,  except,  per- 
haps, upon  an  irresistible  case,  and  an  excuse 
for  the  delay,  such  as  disability,  malpractice, 
or  matter  newly  come  to  the  knowledge  of  the 
applicant  (see  Case  of  the  Admiralty).  The 
objection  In  such  case  is  that  the  applicant 
comes  too  late— not,  as  here,  that  he  comes  too 
soon;  and  the  cases  cited  at  the  bar  as  to  ap- 


plication after  sentence  are  therefore  Inappli- 
cable." 

For  the  foregoing  reasons,  I  concur  in  the 
decision. 

BRANNON,  J.  (dissenting.)  I  dissent,  be- 
cause I  do  not  think  prohibition  lies.  The 
mayor  had  Jurisdiction  of  cases  of  this  general 
nature;  that  Is,  to  entertain,  hear,  and  deter- 
mine prosecutions  for  the  violations  of  town 
ordinances.  And  the  fact  that  the  ordinance 
is  Invalid  does  not  go  to  say  that  he  has  no 
Jurisdiction,  but  only  that  there  is  no  law  to 
call  for  Judgment  There  is  the  ordinance  col- 
orably  warranting  the  prosecution,  but  upon 
bearing  it  turns  out,  in  law,  not  to  warrant  it; 
but  that  does  not  show  absence  of  Jurisdiction 
to  hear  and  determine,  does  not  show  that 
there  was  not  Jurisdiction  to  start  with.  If 
the  rule  is  otherwise,  then  you  can  prohibit 
any  court  from  entertaining  a  case  where 
there  is  no  law  to  warrant  Judgment,  or  where 
the  act  Is  for  any  reason  invalid.  The  mayor 
has  the  right  to  begin  to  consider— right  to 
pass  on  his  own  Jurisdiction;  and  you  pro- 
hibit him  from  doing  Just  what  the  law  com- 
mands him  to  do— consider  and  determine. 
Appeal  is  the  regular  remedy.  This  case  does 
not  present  a  question  of  Jurisdiction,  but  only 
raises  the  question  whether  there  is  any  law 
to  warrant  conviction  for  the  particular  act 
In  this  court  in  late  days  prohibition  is  becom- 
ing appeal,  writ  of  error,  and  certiorari,  in 
anticipation  of  final  decree  or  Judgment.  Jelly 
V.  Dils,  27  W.  Va.  267;  Buskirk  v.  Judge,  7 
W.  Va.  91;  dissenting  opinion  in  N.  &  W.  Co. 
V.  rinnacle  Co..  44  W.  Va.  583,  30  S.  B,  196, 
41  L.  R.  A.  414;  County  v.  Boreman,  34  W. 
Va.  362,  12  S.  E.  490;  Haldeman  v.  Davis,  28 
W.  Va.  384.  It  is  better  that  all  courts  go  on 
to  Judgment,  as  presumably  right  decision  will 
be  attained,  than  to  call  them  to  a  halt  before 
we  know  whether  they  will  decide  right  or 
wrong.  Judge  Moncure  expressed  a  like  opin- 
ion in  Mayo  v.  James,  12  Grat.  17.  See  King 
V.  Doolittle,  51  W.  Va.  91,  41  S.  B.  145.  The 
Supreme  Court  of  the  United  States  holds  this 
doctrine.  It  says  there  must  be  no  other  rem- 
edy. **Where  an  inferior  court  has  clearly  no 
Jurisdiction  of  a  suit,  and  the  defendant  has 
objected  to  its  Jurisdiction  at  the  outset,  and 
has  no  other  remedy,  he  is  entitled  as  a  matter 
of  right  to  a  writ  of  prohibition."  Smith  v. 
Whitney,  116  U.  S.  167,  29  L.  Ed.  001.  It 
makes  no  difference  that  the  amount  is  too 
small  for  appeal.  Ex  parte  Ferry  Co.,  104  U. 
S.  519,  26  L.  Ed.  815.  "Where  there  is  a 
plain  and  adequate  remedy  by  appeal,  prohi- 
bition will  not  lie."  In  re  Huguley,  184  U,  S. 
297,  22  Sup.  Ct  455,  46  L.  Ed.  549.  "Bat 
the  sounder  doctrine,  and  that  sustained  by 
the  great  preponderance  of  authority.  Is  to  the 
effect  that  prohibition  only  lies  where  the 
court  either  lacks  Jurisdiction  of  the  subject- 
matter,  or,  having  Jurisdiction,  exceeds  It  in 
some  Incidental  matter  or  In  rendering  judg- 
ment, and  no  appeal  or  writ  of  error  or  other 
remedy  is  available  at  all,  or,  if  available,  is 
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inadequate  to  meet  the  emergencies  of  the 
case,  or  to  afford  the  relief  to  which  the  in- 
jured party  is  entitled."  Spell.  Extra.  Relief, 
§§  1725,  1727.  I  thhik  these  propositions  are 
good  law  In  Virginia.  Supervisors  v.  Wing- 
field,  27  Grat.  829.  "It  will  not  Ue  to  restrain 
an  inferior  court  from  exercising  jurisdiction 
in  a  particular  case,  if  such  court  has  jurisdic- 
tion of  cases  of  that  kind."  Haldeman  v. 
Davis,  28  W.  Va.  324.  "Like  all  other  extraoiv 
dinary  remedies,  prohibition  is  granted  only 
In  cases  where  the  usual  and  ordinary  forms 
of  remedy  are  insufficient  to  afford  redress." 
High,  Extra.  :^em.  ft  770.  Not  to  take  the 
place  of  appeal.  Id.  S  771.  "In  the  exercise 
of  jurisdiction  by  prohibition,  it  is  Important 
to  distinguish  between  the  nature  of  the  ac- 
tion which  it  is  sought  to  prohibit,  and  the 
sufficiency  of  the  cause  of  action  stated  in  the 
proceedings."  Id.  §  767a.  "Prohibition,  be- 
ing an  extraordinary  writ,  cannot  be  resorted 
to  when  the  ordinary  and  usual  remedies, 
ench  as  appeal,  writ  of  error,  certiorari,  or 
other  modes  of  review,  or  Injunction,  are 
available."  16  Bncy.  PI.  &  Prac.  1130.  I  feel 
sure  'that  Virginia,  West  Virginia,  and  other 
American  law  is,  in  great  weight  and  better 
reason,  against  the  writ  In  this  case. 

Carry  the  other  doctrine  to  Its  logical  re- 
sults. If  chancery  takes  up  a  case  proper  for 
a  law  court;  if  a  circuit  court  entertains  an  In- 
dictment for  an  offense  when  the  statute  on 
which  it  is  based  is  unconstitutional,  or  does 
not  apply  to  it,  or  the  common  law  makes  it 
no  offense;  if  a  circuit  court  rejects  a  plea  in 
abatement,  and  compels  the  defendant  to  de- 
fend a  suit  having  no  jurisdiction  over  him; 
If  the  writ  in  an  action  is  void— in  these  and 
many  other  cases  prohibition  would  lie.  Why 
not? 

(54  w.  Va.  354) 

OBER  V.  STEPHENS. 

(Supreme  Court  df  Appeals  of  West  Virginia. 

Dec.  5,  1903.) 

RBAL  ESTATE  AGENT— CONTRACT— VALIDITY- 
LICENSE— PENALTY— STATUTE 
OF  FRAUDS. 

1.  The  general  rule  is  that  a  contract  in  vio- 
lation of  law  is  void;  but  where  the  statute  re- 
quires a  license  **to  practice  the  business  of 
stock  or  other  broker,  by  buying  or  selling  for 
others,  stocks,  securities  or  other  property  for 
a  commission  or  reward,"  and  imposes  a  penal- 
ty for  a  violation  thereof,  a  contract  of  real  es- 
tate agent  to  sell  real  estate  for  another  for 
commission  or  reward,  in  violation  of  such  re- 
quirement, is  not  for  that  reason  absolutely 
void. 

2.  Unless  it  clearly  appear  that  the  Legisla- 
ture intended  more,  it  will  be  held  that  the  pen- 
alty imposed  excludes  all  others. 

3.  Kennedy  v.  Ehlen,  8  S.  E.  398,  31  W.  Va. 
540  (Syl.,  point  8),  approved  and  reaffirmed. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Wetzel  County;  M. 
H.  Willis,  Judge. 

Action  by  M.  V.  Ober  against  John  Ste- 
phens. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Aflarmed. 

t  L  Soe  Broken,  vol.  8,  Cent.  Dig.  8  4S. 


Comett  &  Newman  and  B.  B.  Snodgrass, 
for  plaintiff  In  error.  E.  Lb  Robinson,  for 
defendant  In  error. 

McWHORTER,  P.  M.  V.  Ober  brought 
his  action  before  a  Justice  of  the  peace  of 
Wetzel  county  against  John  Stephens  to  re- 
cover "amount  due  for  sale  of  real  estate 
according  to  contract,  $250,"  and  recovered 
Judgment  for  the  amount  claimed.  Stephens 
appealed  from  the  Judgment  to  the  circuit 
court  of  Wetzel  county.  When  the  case  was 
called,  the  defendant  tendered  two  pleas  in 
writing,  numbered  1  and  2.  The  first  was 
a  plea  of  non  assumpsit;  the  second  was  to 
the  effect  that  at  the  time  plaintiff  alleged 
that  defendant  employed  him  as  an  agent  to 
sell  for  him  defendant's  farm  for  the  com- 
mission claimed,  and  at  the  time  the  sale 
was  made  by  plaintiff  as  real  estate  agent  or 
broker  and  as  alleged  agent  for  defendant, 
plaintiff  was  a  real  estate  broker  and  prac- 
ticed the  business  of  such  broker  by  buying 
and  selling,  for  others,  real  estate  for  com- 
mission and  reward,  and  was  also  on  both 
of  the  said  occasions  without  a  state  license 
therefor,  and  was  at  the  said  time  a  citizen 
of  the  state  of  West  Virginia  and  county  of 
Wetzel,  which  plea  was  verified  by  the  afll- 
davit  of  the  defendant.  The  plaintiff  objected 
to  the  filing  of  said  plea  No.  2,  which  objec- 
tion was  sustained  by  the  court;  the  court 
being  of  opinion  that  the  matter  set  up  in 
said  plea  marked  No.  2  could  be  given  In  evi- 
dence under  the  general  issue.  The  defend- 
ant excepted  to  the  ruling  of  the  court  In 
rejecting  the  plea.  A  Jury  was  Impaneled  to 
try  the  issue  on  the  first  plea,  and  in  the 
course  of  the  ti-ial  the  defendant  took  several 
bills  of  exceptions.  The  defendant  asked  the 
court  to  give  to  the  Jury  five  several  instruc- 
tions. Numbers  1  and  2  were  given.  The 
first  was  to  the  effect  that  the  burden  of 
proof  was  on  the  plaintiff;  that  he  could  not 
recover  unless  it  be  shown  by  a  preponder- 
ance of  evidence  that  plaintiff  made  the  con- 
ti'act  sued  on,  as  alleged  by  plaintiff;  and  the 
second  that  even  if  they  believed  from  the 
evidence  that  defendant  authorized  plaintiff 
to  sell  his  farm  as  agent,  still  plaintiff  could 
not  recover  if  the  Jury  further  believed  from 
the  evidence  that  all  the  terms  or  any  of  the 
material  terms  of  the  sale  were  omitted  and 
not  agreed  upon  by  the  parties.  The  third, 
fourth,  and  fifth  instructions  asked  by  the 
defendant  were  as  follows: 

"(3)  The  court  instructs  the  Jury  that  no 
person  without  a  state  license  shall  practice 
the  business  of  a  real  estate  broker  by  buy- 
ing or  selling  real  estate  for  others  for  prof- 
it or  reward;  and  if  you  believe  from  all 
the  evidence  that  the  plaintiff  was  a  real  es- 
tate broker,  without  state  license,  at  the 
time  he  claimed  to  have  sold  defendant's 
farm,  or  at  the  time  that  he  claimed  to  have 
been  authorized  by  defendant  to  sell  his 
farm,  for  $250  for  his  services  in  making 
such  sale,  you  will  find  for  the  defendant 
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(4)  Tbe  court  Instructs  the  jury  tbat  a  real 
eetate  broker  is  one  who  buys  or  sells  real 
estate  for  others  for  profit  or  reward,  and 
that  a  real  estate  agent  who  buys  or  sells 
land  for  others  for  profit  or  reward  Is  a  real 
estate  broker.  (5)  The  Jury  are  instructed 
to  And  for  the  defendant"  Which  instruc- 
tions the  court  refused  to  give,  and  gave  the 
following  instruction:  "The  jury  are  instruct- 
ed that  If  you  believe  from  all  the  evidence 
and  circumstances  that  the  defendant,  John 
Stephens,  employed  M.  V.  Ober  to  sell  his 
farm  at  the  price  of  twenty-five  thousand 
dollars,  and  that  plaintiff,  M.  V.  Ober,  did  sell 
said  Stephens  farm  at  the  price  and  upon  the 
terms  agreed  upon  in  said  contract  of  employ- 
ment, and  If  you  further  find  from  all  the 
evidence  and  circumstances  of  the  same  that 
said  Stephens  was  to  pay  said  Ober  two 
hundred  and  fifty  dollars  for  making  said 
sale,  then  you  should  find  for  plaintiff  "—for 
the  plaintiff  over  the  objection  of  the  defend- 
ant To  the  ruling  of  the  court  in*  refusing 
to  give  said  three  Instructions  for  the  de- 
fendant and  in  overruling  defendant's  ob- 
jection to  the  said  instruction  given  for  the 
plaintiff,  the  defendant  excepted. 

On  the  27th  day  of  May,  1902,  the  Jury 
found  for  the  plaintiff,  and  assessed  his  dam- 
ages at  $250.  The  defendant  moved  to  set 
aside  the  verdict  because  It  was  contrary 
to  the  law  and  the  evidence,  and  grant  him 
a  new  trial,  of  which  motion  the  court  took 
time  to  consider,  and  on  the  14th  day  of 
June,  1902,  the  court  set  aside  the  motion 
and  entered  Judgment  in  favor  of  plaintiff 
upon  said  verdict  against  the  defendant  John 
Stephens,  and  John  C.  McEIdowney,  his  se- 
curity on  the  appeal  bond.  The  defendant 
procured  fron:  one  of  the  Judges  of  this  court 
a  writ  of  error,  assigning  several  errors. 

The  first  and  third  assignments  of  eri-or 
raise  the  question  of  the  validity  of  the  con- 
tract sued  upon,  by  reason  of  the  plaintiff 
practicing  the  business  of  real  estate  agent 
In  buying  and  selling  property  for  others  for 
a  commission  or  reward  without  having  a 
state  license  therefor,  as  provided  in.  chapter 
82,  Code  1899.  It  Is  contended  by  plaintiff 
in  error  that  for  the  cause  stated  plaintiff 
Ober's  contract  is  void,  being  in  violation  of 
law,  and  could  not  be  enforced. 

The  first  assignment  is  that  the  court  erred 
in  not  permitting  plea  No.  2  to  be  filed.  Un- 
der the  ruling  of  the  court  admitting  all  the 
evidence  under  the  general  issue  that  could 
have  been  introduced  by  the  defendant  under 
the  plea,  this  was  immaterial. 

The  third  assignment  of  error  Is  in  re- 
fusing to  instruct  the  Jury  as  set  out  in  bill 
of  exceptions  No.  4 — refusing  the  instructions 
of  the  defendant  Nos.  8,  4,  and  5,  herein- 
before copied.  The  authorities  touching  the 
validity  of  the  act  are  conflicting,  many  of 
those  without  this  state  holding  in  favor  of 
the  proposition  of  defendant— that  the  con- 
tract of  plaintiff  is  void,  being  in  violation 
of  the  statute  which  forbids  any  person  *to 
practice  the  business  of  stock  or  other  broker* 


by  buying  or  selling  for  otben»  stocks,  se- 
curities or  other  property  for  a  conmilsslQn 
or  reward,"  without  a  license  therefor.  In 
Stevenson  y.  Ewing,  87  Tenn.  46,  9  S.  W. 
230,  it  is  held  that:  '*Real  estate  brokers  are 
forbidden  by  Acts  1885  [p.  18],  c.  1,  5  46,  to 
pursue  their  avocation  without  license;  and 
an  unlicensed  broker  who^  in  violation  of  this 
act,  negotiates  the  sale  of  land  for  another, 
cannot  recover  any  compensation  for  his  serv- 
ices. The  contract  for  compensation  in  such 
case  is  illegal  and  void.'*  The  section  re- 
ferred to  provides  that  the  occupation  of  real 
estate  broker  **shall  be  deemed  a  privilege 
and  be  taxed  and  not  pursued  or  done  with- 
out license."  Much  stress  seems  to  have 
been  laid  in  the  opinion  in  that  case  upon 
the  words  of  the  statute  "not  pursued  or 
done  without  license."  This  decision  quotes 
with  approval  from  Oooley  on  Taxation  (2d 
Ed.)  p.  572:  "When  a  tax  takes  the  form 
of  a  tax  on  the  privilege  of  following  an  em- 
ployment, convenience  In  collection  will  com- 
monly dictate  the  requirement  of  a  license, 
and  the  person  taxed  will  be  compelled  to 
pay  the  tax  as  a  condition  to  the  right  to 
carry  on  the  business  at  all.  In  such  case 
the  business  carried  on  without  a  license 
will  be  Illegal,  and  no  recovery  can  be  had 
upon  contracts  made  in  the  course  of  it"— 
and  cites  Johnson  v.  Hulings,  103  Pa.  498, 
49  Am.  Rep.  131,  where  it  is  held:  *'An  un- 
licensed real  estate  agent  subject  to  penalty 
for  doing  business  without  a  license  cannot 
recover  compensation  under  a  contract  for 
such  business;"  and  also  Holt  v.  Green,  73 
Pa.  198,  13  Am.  Rep.  737,  where  it  is  held: 
"A  commission  broker  who  has  not  procured 
a  license  as  required  by  the  act  of  Congress 
of  June  30,  1864,  held  not  entitled  to  r^over 
his  commission  In  a  state  court"  See,  also, 
Buckley  v.  Humason,  50  Minn.  195,  52  N. 
W.  385,  16  L.  R.  A.  42£,  36  Am.  St  Rep.  637. 
and  many  other  authorities  to  the  same  ef- 
fect The  only  West  Virginia  Case  relied 
upon  by  the  plaintiff  in  error  on  this  point 
is  the  case  of  Jackson  v.  Hough,  88  W.  Va. 
236,  18  S.  B.  575.  This  question  was  not 
there  passed  upon,  as  it  did  not  clearly  arise. 
While  that  was  an  action  similar  in  Its  na- 
ture to  the  one  at  bar,  the  plaintiff,  Jackson, 
was  asked  as  a  witness  the  question  "wheth- 
er he  had  license  to  engage  in  the  business 
of  real  estate  agent  or  broker";  the  defend- 
ant insisting  that  the  court  erred  in  refusing 
this  question  to  be  asked.  It  is  there  said 
that  it  was  not  error,  inasmuch  as  no  evi- 
dence had  been  given  or  was  proposed  to 
show  that  plaintiff  carried  on  the  business 
of  real  estate  broker,  save  the  single  sale  in 
question.  It  Is  said  in  the  opinion  (at  page 
241,  38  W.  Va.,  page  577,  18  S.  B.):  "If  one 
should  undertake  or  profess  to  follow  that 
business,  no  doubt  one  sale  would  be  suflS- 
clent  to  bring  him  within  the  letter  and 
spirit  of  the  statute;  but  one  Is  not  within 
Its  letter  or  spirit  who»  without  any  manl* 
festation  of  carrying  on  such  vocation,  mere- 
ly makes  one  sale."    There  is  but  a  mere 
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inference  to  be  drawn  from  tbe  language 
here  used,  that  in  case  it  bad  been  shown 
that  Jackson  was  a  real  estate  broker,  and 
without  a  license,  the  court  might  have  held 
that  be  could  not  recover  for  his  services  as 
such. 

There  are  many  authorities  without  this 
state  holding  that  such  contract  is  not  void, 
notably  Ruckman  v.  Bergholz,  87  N.  J.  Law, 
437;  Fairly  v.  Wappoo  Mills  (S.  C.)  22  S. 
E.  106,  29  U  B.  A.  215;  Mandlebaum  v. 
Gregovich,  17  Nev.  87,  28  Pac.  121,  45  Am. 
Reg.  433;  Trust  Co.  v.  Hoffman  (Idaho)  49 
Pac.  814,  87  L.  R.  A.  509;  Lester  v.  Bank, 
33  Md.  558,  8  Am.  Rep.  211.  These  decisions 
are  based  upon  the  theory  that  the  object  of 
the  law  in  such  cases  requiring  a  license  and 
imposing  a  penalty  for  carrying  on  a  busi- 
ness which  is  legitimate  and  proper  in  itself 
is  to  raise  revenue,  and  the  penalty  pro- 
vided for  carrying  on  the  business  stated 
without  a  license  is  exclusive,  and  not  in- 
tended as  prohibitory.  In  Clark  on  Con- 
tracts, Hcmbook  series,  at  page  388,  in  treat- 
ing the  subject  the  author  says:  "Sir  Wil- 
liam Anson  states  as  the  tests  of  prohibition, 
not  only  the  purpose  of  the  penalty,  but  also 
its  continuity.  His  summary  is  substantially 
that,  where  a  penalty  is  imposed  by  statute 
upon  the  carrying  on  a  trade  or  business  in 
a  particular  manner,  it  may  be  assumed 
prima  facie  that  agreements  made  in  breach 
of  such  statutory  provisions  are  illegal  and 
void;  that  if  the  penalty  is  imposed,  not  for 
the  benefit  of  the  public  in  general,  but  for 
the  security  of  the  revenue,  it  is  possible 
that  the  agreement  was  only  intended  to  be 
penalized,  and  not  prohibited;  that  if,  in 
addition  to  this,  It  appears  that  the  penalty 
is  imposed  once  for  all  upon  the  offending 
person,  and  not  upon  each  successive  agree- 
ment in  breach  of  the  statute  continuously, 
it  is  almost,  if  not  quite,  certain  that  agree- 
ments so  made  are  not  intended  to  be  viti- 
ated." And  cases  there  cited.  However,  it 
seems  to  me  this  point  is  well  settled  by 
this  court  in  the  case  of  Tie  &  Lumber  Com- 
pany V.  Thomas,  33  W.  Va.  566,  11  S.  E.  37 
(SyL  point  2),  25  Am.  St.  Rep.  923:  "A  con- 
tract  made  by  a  foreign  corporation  before 
it  has  complied  with  the  statutory  prerequi- 
sites to  the  right  to  do  business  in  another 
state  will  not,  on  that  account,  be  held  ab- 
solutely void,  unless  the  statute  expressly  so 
declares;  and,  if  the  statute  imposes  a  pen- 
alty upon  the  corporation  for  failing  to  com- 
ply with  such  prerequisites,  such  penalty  will 
be  deemed  exclusive  of  any  others."  In  that 
case,  at  page  570,  33  W.  Va.,  page  38,  11  S. 
E.,  25  Am.  St.  Rep.  925,  Judge  Snyder,  after 
saying  It  is  clearly  not  the  primary  purpose 
of  the  Legislature,  in  passing  sucb  statutes, 
to  render  the  contracts  and  dealings  of  such 
corporations  which  have  not  complied  with 
the  requirements  of  the  statutes  void  and 
unenforceable,  says:  "Hence  the  decided 
weight  of  authority  is  that,  where  the  Legis- 
lature has  not  expressly  declared  that  this 
resiilt  aball  follow  from  a  failure  to  comply 


with  the  statute,  the  courts  ought  not  to 
imply  such  a  result  unless  this  be  necessary 
in  order  to  attain  the  primary  object  for 
which  the  statute  was  enacted.  Upon  this 
ground  it  has  been  held  that  a  contract 
made  by  a  foreign  corporatiou  before  it  has 
complied  with  the  statutory  prerequisites  to 
the  right  to  do  business  will  not,  on  that 
account,  be  held  absolutely  void,  unless  the 
statute  expressly  so  declares;  and  if  the 
statute  imposes  a  penalty  upon  the  corpora- 
tion for  failure  to  comply  with  such  pre- 
requisites, such  penalty  will  be  deemed  ex- 
clusive of  any  others"— and  cites  Columbus 
Ins.  Co.  v.  Walsh,  18  Mo.  229;  Ins.  Co.  v. 
Salt  Co.,  81  Mich.  346;  Hartford  &  Co.  v. 
Matthews,  102  Mass.  221;  2  Morawetz  on 
Corp.  §  665.  Section  80,  c.  54,  Code  1899, 
provides,  first,  that  a  foreign  corporation 
may  do  business  in  this  state  '*upon  comply- 
ing with  the  requirements  of  this  section, 
and  not  otherwise";  then  a  specific  penalty 
upon  such  corporation  for  its  failure  to  com- 
ply with  such  requirements.  There  is  no 
express  d^laration  nor  apparent  Intention  on 
the  part  of  the  lawmakers  that  such  failure 
to  comply  with  the  requirements  of  the  stat- 
ute should  render  the  contracts  of  the  cor- 
poration void,  but  they  do  expressly  provide 
that  such  failure  shall  be  punishable  by  fine, 
and  the  provision  in  regard  to  a  person  prac- 
ticing the  business  of  a  broker,  etc.,  is  analo- 
gous to  the  case  of  the  corporation.  .  In  the 
case  Just  cited  (Tie  Co.  v.  Thomas),  Judge 
Snyder  cites  with  approval  Bank  v.  Page,  6 
Or.  431,  where  it  is  held:  "The  general  rule 
is  that  a  contract  in  violation  of  law  is  void. 
The  only  exception  to  the  rule  is  that  when  a 
law  imposes  a  penalty  for  the  prohibited  act. 
and  it  clearly  appears  that  the  Legislature 
intended  no  more  than  to  impose  the  penalty 
for  the  violation  of  the  law,  a  contract  made 
in  violation  of  the  statute  is  not  void."  He 
further  says:  "The  authorities  on  this  ques- 
tion are  reviewed  in  Morawetz  on  Corpora- 
tions (sections  662-^6),  and  that  author  an- 
nounces as  his  conclusion  therefrom  that, 
'unless  it  appear  affirmatively  that  the  Legis- 
lature Intended  to  render  the  forbidden  act 
or  contract  absolutely  void  in  legal  contem- 
plation, it  will  not  be  so  held';  citing  Bank 
T.  Matthews,  98  U.  S.  621-627,  25  L.  Ed. 
188."  It  follows  that  the  court  did  not  err 
in  refusing  to  givl9  the  instructions  Nos.  8,  4, 
and  5,  as  set  out  in  bill  of  exceptions  No.  4. 

The  second  assignment  is  that  the  court 
erred  in  permitting  to  be  introduced  as  evi- 
dence before  the  Jury,  on  behalf  of  the  plain- 
tiff, the  paper  writing  marked  "Exhibit  8," 
with  plaintiff  Ober*s  testimony,  purporting  to 
be  a  contract  or  agreement  between  the  said 
M.  V.  Ober,  agent  for  John  Stephens  and  A. 
C.  Ruby,  for  the  sale  of  the  farm  to  said 
Ruby,  which  is  set  out  in  bill  of  exceptions 
No.  6,  and  is  as  follows:  "This  agreement, 
made  this  19th  day  of  September,  1901,  be- 
tween M.  V.  Ober,  agent  for  John  Stephens, 
of  the  first  part,  and  A.  0.  Ruby,  party  of  the 
second  part,  witnesseth,  that  the  said  Obar, 
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agent  of  John  Stephens,  has  this  day  sold  to 
A.  C.  Ruby  the  farm  of  said  John  Stephens, 
lying  in  Magnolia  District,  Wetzel  County, 
West  Virginia,  being  the  same  land  purchas- 
ed by  Jolm  Stephens  from  Robert  D.  Leggett 
and  D.  M.  Alexander,  and  also  Including  a 
small  piece  of  land  owned  by  said  Stephens 
in  said  District,  containing  620  acres  more  or 
less,  and  the  said  Ruby  agrees  to  pay  the 
sum  of  $25,000.00  cash  for  said  lands  upon  the 
execution  and  delivery  of  a  good  and  suffi- 
cient deed  for  the  same.  And  the  said  Ruby 
agrees  to  pay,  upon  the  execution  of  a  con- 
tract for  said  sale,  the  sum  of  $500;  the  re- 
mainder to  be  paid  when  the  said  deed  Is  to 
be  delivered.  M.  V.  Ober,  Agent  for  John 
Stephens.    A.  C.  Ruby." 

Plaintiff  testified  that  on  the  16th  of  Sep- 
tember, 1901,  he  had  a  verbal  contract  with 
the  defendant  to  sell  his  farm  for  him  at 
$25,000,  for  which  he  was  to  pay  him  $250. 
It  does  not  appear  from  his  testimony  that  It 
tvas  agreed  Just  what  the  terms  of  sale 
should  be.  He  -says  he  spoke  to  L.  M.  Ste- 
phens, informing  him  that  he  had  John  Ste- 
phens' farm  for  sale  at  $25,000,  when  Ste- 
phens remarked  he  had  a  man  who  would 
take  it  at  that  He  said  John  Stephens  told 
him  to  go  ahead  and  sell  the  farm  for  $25,000, 
and  he  would  give  him  $250,  and  that  Ste- 
phens mentioned  something  about  his  ten- 
ants, and  that  plaintiff  told  him  they  would 
be  taken  care  of;  that  the  contract  to  sell  the 
land  first  started  on  September  16th,  and 
that  Stephens  told  him  after  that,  about 
Wednesday  following— he  thinks  about  the 
18th— he  told  him  again.  He  was  asked  how 
long  after  that  it  was  until  he  sold  the  land 
to  Ruby.  He  said  he  considered  it  sold  then, 
through  Mr.  L.  M.  Stephens,  and  as  soon  as 
Mr.  Stephens  came  to  town,  and  Ruby  was 
there,  he  said  they  would  get  them  together 
and  fix  things  up;  that  he  met  John  Stephens 
and  told  him  to  bring  the  deed  down;  that 
Mr.  Ruby  came  to  witness'  office,  and  he  went 
over  to  the  Eakin  House  and  to  Mr.  Stephens 
over  there,  and  said,  "Now,  Uncle  John,  I 
have  sold  that  farm  to  Mr.  A.  C.  Ruby  here; 
he  will  pay  you  all  cash  or  part  cash;"  and 
Ruby  said,  "If  I  don't  pay  all  cash,  I  don't 
want  no  lien  retained  on  the  land;  I  want 
the  land  clear;  I  would  rather  give  personal 
security;"  and  Ruby  sai^,  "Yes,  sir;  I  will 
pay  you  all  cash  or  part  cash;"  and  Mr. 
Stephens  said,  "Well,  all  cash  will  be  ac- 
ceptable." Witness  further  said  that  Ste- 
phens called  L.  M.  Stephens  out  and  told  him 
he  wanted  to  see  him;  that  witness  did  not 
know  what  their  conversation  was  about 
John  Stephens  did  not  return,  but  L.  M.  Ste- 
phens returned,  and  told  witness  what  waa 
said,  and  witness  told  Ruby,  "Just  let  it  rest 
then."  John  Stephens  testified  that  he  told 
L.  M.  Stephens  that  it  looked  to  him  as  if 
Mr.  Ober  wanted  to  force  him  to  sell  his  land 
whether  he  was  willing  to  or  not,  and  that  he 
said,  "I  wouldn't  let  him  sell  anything  for  me 
now;  since  he  has  tried  to  force  this  thing, 
he  couldn't  sell  a  dog  for  me."    This  is  given 


as  the  conversation  between  John  and  L.  M. 
Stephens  when  John  called  him  out,  and 
which  was  told  to  plaintiff  by  L.  M.  Stephens, 
who  was  associated  with  Ober  in  the  transac- 
tion as  stated  by  Ober.  On  plaintiff's  cross- 
examination  defendant  offered  a  paper  which 
was  admitted  to  be  a  copy  of  a  writing  or 
power  of  attorney,  which  plaintiff  presented 
to  defendant  and  asked  him  to  sign,  which 
defendant  declined  to  do,  which  Is  filed  with 
and  made  a  part  of  the  deposition  of  plaintiff 
at  instance  of  defendant,  and  which  Is  as 
follows:  "New  Martinsville,  W.  Va.,  Sept 
18th,  1901.  I  hereby  put  my  farm,  consist- 
ing of  six  hundred  and  twenty  acres  more 
or  less,  situated  and  lying  in  Magnolia  Dis- 
trict, Wetzel  County,  West  Virginia,  and  be- 
ing the  same  land  purchased  by  me  from  R. 
D.  Leggett  and  D.  M.  Alexander,  in  the  hands 
of  M.  V.  Ober,  for  sale;  and  I  hereby  agree 
to  pay  the  said  M.  V.  Ober  Three  Hundred 
dollars  if  he  succeeds  in  finding  a  purchaser 
or  purchasers  within  thirty  days  from  the 
date  hereof,  at  the  price  of  Twenty-Five 
Thousand  Doltars  ($25,000.00.)  One-third  of 
the  piu'chase  money  to  be  paid  cash  in  hand, 
the  balance  to  be  paid  on  such  terms  as  the 
purchaser  or  purchasers  and  I  can  agree  on, 
and  I  hereby  agree  to  make  a  deed  for  said 
land  to  the  purchaser  or  purchasers,  whoever 
they  may  be,  on  the  terms  mentioned  above." 
The  contract  or  agreement  mentioned  and 
set  out  in  bill  of  exceptions  No.  6,  admitted 
as  evidence,  was  entered  into  between  the 
plaintiff  and  Ruby,  the  alleged  purchaser, 
without  the  knowledge  of  defendant  Plain- 
tiff testified  that  the  contract  was  written 
some  four  or  five  days,  or  possibly  a  week, 
after  the  plaintiff,  defendant  and  Ruby  were 
together,  and  it  was  dated  back  to  that  day, 
and  that  defendant  was  not  present  when  i*^ 
was  written,  and  It  is  not  claimed  that  de- 
fendant knew  anything  about  the  written 
contract  It  will  be  observed  there  Is  no 
mention  made  in  the  written  contract  of  tak- 
ing care  of  any  tenants  who  might  be  on  the 
land,  as  was  understood  between  the  plain- 
tiff and  defendant  as  shown  by  the  testimony 
of  plaintiff  himself,  as  well  as  other  witness- 
es. In  Chapman  v.  Jewctt  (Va.)  24  S.  B.  361, 
the  Court  of  Appeals  of  Virginia  holds  that 
"verbal  authority  to  sell  land  confers  no 
power  to  execute  a  contract  to  convey";  and 
in  Halsey  v.  Monteiro,  24  S.  B.  258,  by  the 
same  court  It  is  held  that  "a  real  estate 
broker  authorized  to  'list'  and  "place'  property 
on  commission  has  no  authority  to  sign  a 
contract  of  sale."  While  the  plahitlff  testi- 
fies that  the  sale  was  made  before  that  time, 
on  the  18th  day  of  September  he  presented  a 
written  contract  to  be  signed  by  Stephens, 
authorizing  him  to  sell  the  land  on  different 
terms  from  those  on  which  the  alleged  sale 
was  made,  which  Stephens  refused  to  sign. 
Plaintiff  afterwards,  on  the  19th  of  Septem- 
ber, executed  the  contract  with  Ruby,  there- 
by manufacturing  evidence  for  himself.  The 
contract  in  question,  being  executed  without 
the  authority,  verbal  or  written,  and  withoat 
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the  knowledge  or  consent  of  Stepbeng,  in  my 
Yiew  of  the  case,  was  not  competent  evidence, 
and  should  not  have  been  permitted  to  go  to 
the  jury.  Aside  from  this  written  contract, 
the  evidence  was  conflicting,  and  it  was  for 
the  JU17  to  say  whether  the  claim  of  plain- 
tiff was  sustained,  and  the  admission  of  the 
written  contract  was  prejudicial  to  the  rights 
of  the  defendant;  but  a  majority  of  the  mem- 
bers of  the  court  differ  with  me  on  this,  and 
hold  that  under  the  rulings  In  Conaway  v. 
Sweeney,  24  W.  Va.  643;  Kennedy  v.  Ehlen, 
31  W.  Va.  540-558,  8  S.  E.  398,  and  cases 
there  cited;  2  Minor,  850;  3  Minor,  153,  and 
cases  there  cited;  Mechem  on  Agency,  S§  88, 
89— the  paper  was  properly  admitted.  It  is 
insisted  by  plaintiff  in  error  that  plaintiff's 
evidence  fails  to  support  the  verdict,  in  that 
**it  does  not  show  or  tend  to  show,  nor  does 
plaintiff  undertake  to  prove,  that  the  alleged 
purchaser  was  ready,  willing,  or  able  to  pur- 
chase the  lands  either  for  part  cash  or  all 
cash;  no  evidence  at  all  of  tender  or  pecuni- 
ary ability.'*  It  is  true  there  Is  no  evidence 
of  tender  or  of  pecuniary  ability  on  the  part 
of  the  purchaser,  Ruby,  to  make  the  purchase 
and  pay  the  money  according  to  the  contract; 
but  there  was  an  agreement  to  pay  the  price 
mentioned,  and  Ruby  declared  himself  ready 
to  pay  all  cash  or  part  cash,  and  there  was  no 
question  raised  as  to  his  ability.  The  par- 
ties, seller  and  buyer,  were  by  plaintiff,  Ober, 
brought  together  face  to  face,  when  the  pro- 
posed purchaser  expressed  himself  as  ready 
to  pay  all  cash,  and  his  financial  ability  was 
not  brought  in  question,  so  that  the  case  does 
not  come  within  the  ruling  in  the  case  of  Clay 
V.  Deskins,  36  W.  Va.  350,  15  S.  E.  85,  and 
other  authorities  cited  and  relied  upon  by 
plaintiff  in  error. 

The  fourth  assignment  of  error  is  the  giv- 
ing of  the  instruction  on  behalf  of  the  plain- 
tiff, hereinbefore  set  out,  which  instruction  Is 
evidently  founded  upon  .the  written  contract 
between  the  plaintiff,  as  agent  for  the  defend- 
ant, and  the  alleged  purchaser.  Ruby,  as  well 
as  upon  the  oral  evidence  tending  to  prove 
the  eraplojnnent  of  plaintiff  to  make  the  sale, 
which  contract  in  writing,  being  admitted 
as  evidence,  renders  the  Instruction  good, 
and  it  was  properly  given. 

For  the  reasons  herein  stated,  there  Is  no 
error  in  the  judgment,  and  the  same  must  be 
affirmed. 

NOTE  BY  POFFENBARGER.  J.  (concur- 
ring).  I  think  the  admission  of  the  contract 
was  not  reversible  error,  if  error  at  ail.  The 
issue  was  not  whether  a  binding  contract  of  sale 
had  been  made,  or  whether  Ober  had  authority 
to  execute  a  written  contract  for  sale  of  the 
property.  It  was  whether  Stephens  had  agreed 
to  pay  him  the  amount  he  claimed  for  effecting 
a  sale  of  the  land,  and  the  written  agreement 
permitted  to  go  to  the  jury  only  tended  to  prove 
that  Ober  had  doi]«  more  than  he  agreed  to  do, 
if  his  agency  did  not  extend  to  the  signing  of 
a  written  contract  of  sale,  and  corroborated  his 
testimony.  The  written  contract  is  not  manu- 
factured evidence.  It  does  not  appear  that 
Ober's  authority  ended  with  the  successful  effort 
to  consummate  the  sale  on  the  day  on  which  he 
got  the  parties  together. 


(54  W.  Va.  407) 
FLUHARTY  et  al.  T.  FLUHARTY  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  12,  1903.) 

DEEI>-CANCELLATION— JURISDICTION    IN    EQ- 
UITY. 

1.  W.  and  M.,  his  wife,  conveyed  to  their 
two  sons,  T.  and  B.,  their  farm  of  168  acres 
with  general  warranty,  except  that  the  gran* 
tees  should  pay  to  the  grantors,  within  60  days 
from  the  delivery  of  the  deed,  $100  each,  m 
consideration  that  the  grantees  bind  them- 
selves to  provide  for  and  take  care  of  the  pan- 
tors  during  their  natural  lives,  respectively, 
*'and  to  furnish  them  whatever  necessaries 
they  m&j  need  as  it  regards  eatables  or  cloth- 
ing, medical  aid,  etc.,  and  to  furnish  them  a 
good  nurse  whenever  they  may  need  one  and 
they  depart  this  life  to  have  them  buried  ac- 
cordingly to  the  rules  of  civilized  society" ;  and 
it  was  provided  further  that,  if  the  grantees 
should  fail  to  perform  any  of  their  several 
agreements  '*when  it  Is  possible  for  them  to 
do  them,  then  this  deed  is  to  be  null  and  void 
and  revert  back  to  the  said  grantors  with  full 
possession.  Said  grantors  hereby  reserve  pos- 
session of  the  above  named  land  until  the 
death  of  each  of  them.'' 

Held,  that  a  court  of  equity  will  take  juris- 
diction of  a  bill  filed  by  the  heirs  of  W.,  de- 
ceased, to  set  aside  and  cancel  the  conveyance 
for  failure  on  ^art  of  the  grantees  to  comply 
with  the  conditions  of  the  conveyance, 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty; John  W.  Mason,  Judge. 

Bill  by  Jesse  Fluharty  and  others  against 
Thornton  Fluharty  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.    Reversed. 

T.  N.  Parks,  for  appellants.  0.  Powell  and 
U.  N.  Amett,  Jr.,  for  appellees. 


McWHORTElR,  P.  William  Fluharty  and 
his  wife,  Meletha  Fluharty,  by  deed  dated  the 
16th  day  of  May,  1884,  conveyed  to  Thornton 
Fluharty  and  Ellis  Fluharty,  In  consideration 
that  the  said  grantees  would  provide  for  and 
take  care  of  the  grantors  during  their  respec- 
tive lives,  and  furnish  them  whatever  neces- 
saries they  might  need,  as  regarded  eatables, 
clothing,  medical  aid,  etc.,  and  to  furnish 
them  a  good  nurse  whenever  they  might  need 
one,  and  at  their  death  to  have  them  "buried 
accordingly  to  the  rules  of  civilized  society," 
a  tract  of  168  acres  of  land  lying  on  Lewel- 
len'8  Fork  of  Flat  Run,  with  general  war- 
ranty, except  that  the  grantees  should  pay  to 
the  grantors,  within  60  days  from  the  de- 
livery of  the  deed,  $100  each;  and  a  further 
provision  was  contained  in  the  deed  that  if 
the  grantees  should  fail  to  perform  any  of 
their  several  agreements  •'when  it  is  possible 
for  them  to  do  them,  then  this  deed  is  to  be 
null  and  void  and  revert  hack  to  the  said 
grantors  with  full  possession.  Said  grantors 
hereby  reserve  possession  of  the  above  named 
land  until  the  death  of  each  of  them." 

William  Fluharty  died  on  or  about  the  9th 
day  of  November,  1803,  intestate.  On  the 
28th  day  of  May,  1897,  Ellis  Fluharty  con- 
veyed to  TJ.  N.  Amett,  Jr.,  and  Charles  Pow- 
ell, in  consideration  of  the  sum  of  $2,000, 
paid  In  hand,  the  one  undivided  half  of  said 
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tract  of  168  acres.  At  the  February  mles, 
1900,  Jesse  Fluharty,  Michael  Fluharty,  and 
J.  W.  Fltiharty  filed  their  bUl  In  equity  In 
the  clerk's  office  of  the  circuit  court  of  Marlon 
county  against  Thornton  Fluharty,  Ellis  Flu- 
harty,  and  the  other  heirs  at  law  of  said  Wil- 
liam Fluharty,  Meletha  A.  Fluharty,  the 
widow,  and  U.  N.  Amett,  Jr.,  and  Charles 
Powell,  alleging  that  at  the  time  of  making 
said  deed  by  the  said  William  Fluharty  and 
his  wife  they  were  well  advanced  in  years 
and  growing  feeble  with  age,  and  unable 
physically  to  till  and  otherwise  manage  said 
land  so  as  to  make  a  livelihood  for  them- 
selves; that  they  were  almost  wholly  de- 
pendent on  said  land  for  support  for  them- 
selves, and  had  no  Investment  that  would 
bring  an  Income,  and  only  possessed  of  such 
personal  property  as  was  necessary  for  farm 
operations  and  home  comforts,  worth  not 
more  than  a  few  hundred  dollars;  that  the 
controlling  reason  for  making  said  deed  was  j 
to  secure  to  said  vendors  a  home  and  support 
In  their  old  age,  and  for  that  purpose  said 
deed  contained  a  provision  to  the  effect  that 
the  grantees  therein,  the  defendants  Ellis  and 
Thornton  Fluharty,  agreed  to  provide  for 
and  take  care  of  the  grantors  during  their 
natural  lives,  respectively,  and  to  make  such 
provision  for  them  as  was  set  out  In  the  deed, 
and  within  60  days  they  were  to  pay  the 
grantors  $100  each,  and,  if  they  failed  to 
perform  any  of  the  agreements  named  in  said 
deed  when  It  was  possible  for  them  to  do  or 
keep  them,  then  the  land  was  to  revert  back 
to  the  grantors,  with  full  possession  thereof, 
and  the  grantors  reserved  possession  of  said 
land  until  the  death  of  each  of  them.  The 
bill  further  alleged  failure  to  comply  with 
the  conditions  on  the  part  of  the  grantees, 
Thorntoii  and  Ellis  Fluharty,  li.  every  par- 
ticular, ana  also  filed  with  tbe!r  bill  a  con- 
tract da  tea  May  17.  1884,  signed  and  ac- 
knowledged by  the  said  William  Fluharty 
and  Meletha  Fluharty,  his  wife,  reciting  the 
conditions  of  the  deed  to  be  performed  by  the 
said  grantees,  and  also  further  agreeing,  on 
the  part  of  said  William  Fluharty  and  his 
wife,  that  If  for  any  unavoidable  cause  the 
parties  of  the  second  part  should  fall  to  per- 
form the  obligations  and  conditions  contained 
In  the  deed,  so  that  It  should  be  set  aside, 
then  they  agreed  to  make  to  each  one  of 
them,  Thornton  and  Ellis,  a  deed  for  50  acres 
of  land;  alleging  that  the  provisions  in  the 
contract  to  convey  60  acres  of  said  168  acres 
of  the  tract  on  conditions  therein  named  was 
null  and  void,  and  could  not  be  enforced-,  for 
the  reason  that  there  was  no  consideration 
moving  said  William  Fluharty  to  support 
such  promise,  and  the  further  reason  that 
said  agreement  to  convey  the  50  acres  to  each 
one  of  said  parties  was  made  on  condition 
that  said  Thornton  and  Ellis  fall  for  any  xm- 
avoldable  cause  to  perform  the  conditionB 
thereof;  that  the  failure  to  perform  and  keep 
the  provisions  of  said  deed  and  contract  was 
not  unavoidable,  but  was  willful  and  with- 
out eicuse  in  law  or  fact;   that  the  land  la 


valuable  for  farming  purposes,  and  Is  sup- 
posed to  possess  oil  under  the  same,  and  1b 
worth  $36  to  $50  per  acre;  that  said  deeds  to 
Thornton  and  Ellis  Fluharty  and  from  Bills 
to  said  Amett  and  Powell  were  clouds  on  the 
title  to  said  land,  and  that  plalntifTs  had  a 
right  to  come  Into  a  court  of  equity  to  have 
the  same  removed,  and  that  they  were  rem- 
ediless In  the  premises  save  In  a  court  of 
equity;  and  prayed  that  Said  deeds  from  Wil- 
liam Fluharty  and  wife  to  Thornton  and  Ellis 
Fluharty  and  said  agreement  between  the 
same  parties  be  declared  null  and  void  and 
wholly  set  aside  and  annulled,  and  that  said 
deed  from  said  Ellis  Fluharty  to  TJ.  N.  Ar- 
nett,  Jr.,  and  said  Powell  be  also  set  aside 
and  annulled,  and  the  laad  be  decreed  to  be- 
long Jointly  to  the  several  heirs  at  law  of 
the  said  William  Fluharty,  subject  to  the 
dower  Interest  of  said  Meletha  A.  Fluharty 
therein,  and  for  general  relief.  The  deeds 
and  contract  referred  to  were  filed  as  exhibits 
with  the  bill.  The  defendants  Thornton 
Fluharty  and  U.  N.  Amett,  Jr.,  and  Charles 
Powell  demurred  to  plaintiffs*  bill,  which  de- 
murrer was  sustained,  "and  the  plaintiffs  not 
desiring  to  amend  their  bill  it  Is  further  ad- 
Judged,  ordered,  and  decreed  that  plaintiffs' 
bill  be,  and  is  hereby,  dismissed,"  and  further 
decreed  for  costs  against  plaintiffs,  from 
which  decree  plaintiffs  appealed. 

Plaintiffs  say  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  plaintiffs'  bill 
and  dismissing  the  same,  and  in  holding  that 
if  a  cause  of  action  existed  and  accrued  to 
petitioners'  ancestor,  William  Fluharty,  in  his 
lifetime,  the  same  did  not  survive  his  deatb 
so  as  to  give  the  heirs  at  law  the  right  to  sue. 

The  only  question  here  for  consideration 
is  whether  or  not  the  demurrer  was  properly 
sustained.  The  plaintiffs  and  appellants 
have  filed  no  brief  In  the  cause.  Appellees 
have  filed  a  brief,  and  have  argued  pretty 
elaborately  In  support  of  the  decree  upon  the 
theory  that  the  bill  is  one  for  the  removal  of 
cloud  upon  the  titie,  and  cite  many  authori- 
ties to  show  that  one  out  of  possession  cannot 
maintain  a  bill  in  chancery  to  remove  a  cloud 
from  his  titie  against  a  claimant  who  may 
be  in  possession  of  the  land.  The  bill  does 
allege  that  the  deed  of  William  Fluharty  and 
wife  to  Thornton  and  Ellis  Fluharty,  and 
the  deed  from  Ellis  to  the  defendants  Amett 
and  Powell,  are  clouds  upon  the  title  to  the 
said  land,  and  that  the  plaintiffs  have  a 
right  to  come  into  a  court  of  equity  to  have 
the  same  removed.  This  vdll  be  regarded  as 
surplusage.  As  it  casts  a  shadow  upon  the 
titie  which  a  cancellation  of  the  deeds  would 
clear  away,  in  that  sense  it  would  be  the 
removal  of  a  cloud  from  the  titie;  but,  strict- 
ly speaking,  a  bill  to  remove  cloud  from  titie 
of  one  in  possession  only  refers  to  an  adverse 
titie,  and  not  titie  derived  from  the  same 
source. 

The  prayer  of  the  bill  is  for  the  canedla- 
tion  and  declaring  null  and  void  the  agree- 
ment and  the  deeds  mentioned.  It  is  con- 
tended by  appellees  that  this  was  a  cause  of 
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action  personal  to  William  Fluliarty,  and  did 
not  surylve  to  his  heirs.  Here  is  an  estate 
vested  on  condition  to  be  divested  on  failure 
of  vendees  to  comply  with  the  conditions, 
and  the  bill  alleges  failure  In  every  particu- 
lar on  the  part  of  the  vendees.  2  Wash-  , 
burn  on  Real  Property  (6th  Bd.)  §  940,  says:  j 
"The  doctrine  of  estates  upon  condition  seems 
to  have  been  originally  derived  from  the 
feudal  law,  and  grew  out  of  the  conditions 
upon  which  fiefs  were  granted.  If  the  ten- 
ant neglected  to  pay  or  perform  his  services, 
the  lord  might  resume  his  fief.  It  is  upon 
this  groimd  that  conditions  are  held  to  be  re- 
served to  the  grantor  or  his  heirs  only,  and 
he  and  they  alone  can  avail  of  the  right  of 
resuming  the  estate  for  a  breach.  And  the 
grantor's  remedy  for  such  breach  is  by  a  re- 
sumption of  the  estate  granted."  And  sec- 
tion 75,  1  Tiffany  on  the  Modem  Law  of 
Real  Property:  •*The  right  to  take  advantage 
of  a  condition  subsequent  belongs,  at  com- 
mon law,  exclusively  to  the  grantor  or  lessor 
and  his  heirs,  and  he  cannot-  reserve  such 
right  to  others,  even  by  express  stipulation." 
And  In  note  544  to  said  section  It  is  said: 
"The  heir  of  the  grantor  Is  entitled  to  avail 
himself  of  the  benefit  of  the  condition,  though 
be  is  not  specially  named  In  the  reservation 
thereof '—citing  Bowen  v.  Bowen,  18  Conn. 
r>35;  Jackson  v.  Topping,  1  Wend,  388,  19 
Am.  Dec.  515.  In  the  last-mentioned  case 
(Syl.,  point  1)  It  Is  held:  "Where  a  deed  Is 
made  by  a  father  to  his  son  in  consideration 
of  a  covenant  on  the  part  of  the  grantee  to 
umlntain  the  grantor  and  pay  his  debts  on 
condition  that  if  he  fails  to  do  so  the  grantor 
shall  have  a  right  of  re-entry,  the  grantee 
may  insist  upon  having  the  justice  of  an  al- 
leged debt  of  the  grantor  established  before 
paying  It;  but  if  he  refuses  to  pay  after  It 
lias  been  established  by  a  board  of  arbitrators 
there  is  a  breach  of  the  covenant  and  condi- 
tion In  the  deed."  And  It  Is  further  held  In 
the  syllabus  of  said  case:  "Where  the  gran- 
tee has  conveyed  the  premises  to  another,  an 
action  to  enforce  the  forfeiture  may  be 
brought  agdinst  the  latter,  who  merely  repre- 
sents his  grantor."  And  further:  "Grantor's 
heir  may  avail  himself  of  such  covenant  up- 
on breach  thereof,  after  his  ancestor's  death, 
though  he  be  not  expressly  named."  See, 
also.  Go.  Lltt  201a,  Butler's  note  89.  So 
that  It  appears  clear  that  either  the  grantor 
or  his  heirs  could  cancel  the  deed  for  failure 
to  execute  the  conditions.  After  the  grantor 
had  brought  suit  to  cancel  the  deed  for  a 
failure  to  comply  with  the  conditions,  he 
could  not  be  defeated  on  the  ground  that  It 
was  a  suit  to  remove  cloud  from  his  title. 
While  it  is  a  fact  plaintiffs  are  out  of  pos- 
session, they  cannot  bring  their  action  of 
ejectment  because  their  possession  is  deferred 
by  the  life  estate;  but  they  may  at  any  time 
bring  their  suit  to  cancel  the  deeds  for  fail- 
ure of  grantees  to  comply  with  the  condi- 
tions of  their  grant  Wllfong  v.  Johnson,  41 
W.  Va.  283,  23  S.  £1  730,  was  a  case  where  a 
sister  conveyed  a  tract  of  land  to  her  brother, 


who  agreed,  by  accepting  the  deed,  to  sup- 
port their  aged  father  and  mother  during 
their  natural  lives,  and  that  he  would  bind 
himself  thereto  by  a  written  contract  after 
the  conveyance  should  be  made.  The  brother 
having  failed  to  perform  the  conditions,  the 
sister  brought  suit  It  was  held  (Syl.,  point 
2):  **The  brother,  having  accepted  the  con- 
veyance, and  having  been  put  in  possession 
of  the  land,  failed  and  refused  to  support  his 
father  and  mother,  but  made  haste  to  sell 
and  convey  the  land,  and  thereby  to  render 
any  enforcement  of  his  undertaking  inef- 
fectual. Held  a  sufficient  ground  to  rescind 
the  contract  and  set  aside  the  deed."  In 
Goldsmith  v.  Goldsmith,  46  W.  Va.  426,  33  S. 
E.  26C  (Syl.,  point  2),  it  Is  held:  "A  deed 
made  in  consideration  of  maintenance,  where 
there  has  been  a  failure  to  furnish  mainte- 
nance, will  be  set  aside,  more  especially 
where  it  has  a  'clause  of  forfeiture  for  such 
failure."  Also,  equity  entertained  Jurisdic- 
tion for  the  purpose  of  setting  aside  a  sim- 
ilar deed  In  the  case  of  Famsworth  v.  Noff- 
singer,  46  W.  Va.  410,  33  S.  E.  246;  and  Pow- 
nal  V.  Taylor,  10  Leigh,  172,  34  Am.  Dec.  725, 
was  a  case  in  which  the  owner  of  a  tract 
of  land  conveyed  the  same  to  his  nephew  in 
fee  subject  to  the  maintenance  and  support 
of  the  grantor  and  his  sister.  The  deed  con- 
tained a  covenant  by  the  grantee  for  such 
maintenance  and  support,  and  that  the  land 
was  to  be  bound  therefor  Into  whose  hands 
soever  It  might  come;  but  the  deed  did  not 
state  that  It  was  upon  condition  that  such 
maintenance  and  support  be  furnished,  nor 
was  there  any  clause  providing  for  a  re-entry 
by  the  grantor.  It  was  held:  "The  provision 
for  maintenance  and  support  constitutes 
merely  a  charge  upon  the  estate  which  may 
be  enforced  In  equity,  not  a  condition  for 
breach  of  which  the  grantor  can  re-enter  as 
of  his  former  legal  estate"^clearly  Indicating 
that,  had  there  been  a  condition  for  such 
maintenance  and  support,  the  grantor  would 
have  been  entitled  to  a  rescission  and  re- 
entry. And  in  Lowman  v.  Crawford,  99  Va. 
688,  40  S.  B.  17.  it  Is  held:  "If  the  consider- 
ation of  a  conveyance  be  the  care  and  sup- 
port of  the  grantor  for  life,  the  covenant  to 
support  and  maintain  creates  a  continuing  ob- 
ligation on  the  part  of  the  grantee,  for  the 
breach  of  which  the  remedy  at  law  is  not 
complete  and  adequate.  Equity  has  Jurisdic- 
tion to  annul  and  set  aside  the  conveyance, 
and  to  put  the  parties  in  the  position  they 
occupied  before  the  conveyance.  In  the  case 
in  Judgment,  the  conveyance  was  not  upon  a 
condition  subsequent,  and  there  was  no  clause 
of  re-entry,  but  it  was  made  in  consideration 
of  care  and  support,  and  the  evidence  Justi- 
fied, the  setting  aside  of  the  deed,  and  the 
reinstatement  of  the  parties  to  thehr  former 
position."  .This  was  a  case  in  which  there 
was  no  condition  subsequent  contained  in 
the  conveyance,  nor  provision  for  re-entry  of 
the  grantor  on  failure  of  grantee  to  perform; 
yet  the  court  took  Jurisdiction  in  equity  to 
render  to  the  grantor  relief  which  he  could 
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not  have  in  a  conrt  of  law.  In  the  case  at 
bar  there  is  a  provision  that  on  failure  of  the 
grantees  to  comply  with  the  conditions  the 
deed  of  conveyance  shall  be  null  and  void, 
and  the  land  revert  back  to  the  grantors  with 
full  possession. 

The  demurrer  should  have  been  overruled* 
It  follows  that  the  decree  of  the  court  sus- 
taining the  demurrer  and  dismissing  the  bill 
must  beset  aside  and  annulled,  and  the  cause 
remanded  for  further  proceedings  to  be  had 
therein. 

(54  W.  Va.  483) 

ZINN  T.  ZINN  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  16,  1903.) 

OIL  LEASEa-ADVERSB  CLAIMS  TO  LAND— ROY- 
ALTIES—CONVEYANCB  OP  TITLEl— QUIET- 
ING TITLE— EQUITY— JURISDICTION. 

1.  If  two  adverse  claimants  thereto  make  in- 
dependent leases  to  the  same  company  for  the 
oil  and  gas  under  a  certain  tract  of  land  in 
consideration  of  oil  royalties  and  gas  rentals 
reserved  in  each  of  such  leases,  the  subsequent 
lessor  cannot  sue  the  prior  lessor  in  equity  to 
recover  from  him  the  royalties  and  rentals  re- 
ceived by  him  under  his  lease. 

2.  A  claimant  out  of  possession  cannot  con- 
vey his  title  to  the  holder  of  the  adverse  title 
in  possession,  and  then  sue  the  grantor  of  such 
adverse  title  in  equity  to  cancel  the  title  pa- 
pers of  such  adverse  title  as  a  cloud  on  the 
title  which  he  has  conveyed  to  the  holder  of 
such  adverse  title. 

3.  Allegations  of  irreparable  damages,  which 
show  on  their  face  that  they  are  mere  pretexts, 
will  not  sustain  a  bill  in  equity. 

Poffenbarger,  J.,  dissenting. 

(Syllabus  by  the  Ck)urt.) 

Appeal  from  Circuit  Court,  Ritchie  Coun- 
ty;  M.  H.  Willis,  Judge. 

Bill  by  M.  G.  Zinn  against  G.  P.  Zinn  and 
others.  Decree  for  plaintiff,  and  defendant 
Zinn  appeals.    Reversed. 

Davis  &  Son  and  G.  W.  Farr,  for  appel- 
lant Roberts  &  Carter  and  Sherman  Robin- 
son, for  appellee. 

DEINT,  J.  Granville  P.  Zinn  appeals  from 
a  final  decree  of  the  circuit  court  of  Ritchie 
county  rendered  on  the  28th  day  of  February, 
1901,  in  a  chancery  suit  therein  pending,  in- 
stituted by  M.  G.  Zinn  against  him  and  oth- 
ers for  the  purpose  of  determining  the  title 
to  one-eighth  royalty  In  a  certain  tract  of 
land,  of  which  appellant  was  seised  and  pos- 
sessed in  fee  simple.  The  suit  resulted  in 
favor  of  the  plaintiff.  Appellant  assigns 
numerous  errors.  The  first  In  importance  is 
the  overruling  of  the  demurrer  to  the  bill 
for  want  of  equity. 

The  bill  alleges,  in  substance,  that  Thomas 
P.  Zinn,  being  the  owner  of  a  certain  24, 
more  or  less,  acre  tract  of  land,  on  the  21st 
day  of  March,  1896,  conveyed  to  Preston  O. 
Zinn  the  oil  and  gas  underlying  the  same, 
l>y  deed  duly  acknowledged,  but  not  admit- 
ted to  record  until  the  10th  day  of  August, 
1899;  that  on  the  1st  day  of  August,  1896, 
Thomas  P.  Zinn  conveyed  to  the  appellant 

T  2.  See  Quieting  Title,  vol.  41,  Cent  Dig.  ||  8,  SO. 


the  same  tract  of  hind,  without  reservatioii 
of  the  oil  and  gas,  by  deed  duly  acknowl- 
edged and  admitted  to  record  on  the  29th  day 
of  August  1896;  that  on  the  21st  day  of 
November,  1898,  Granville  P.  Zinn,  appel- 
lant leased  said  land  for  oil  and  gas  pur- 
poses to  the  Carter  Oil  Company,  by  lease 
duly  recorded;  "that  afterwards,  to  wit,  on 
the  8th  day  of  November,  1899,  the  said  Pres- 
ton G.  Zinn  ratified  ajid  confirmed  said  lease 
for  said  premises  for  oil  and  gas  purposes  to 
the  Carter  Oil  Company  by  an  instrument  in 
writing  duly  executed  and  acknowledged,  and 
filed  for  record  In  the  office  of  the  clerk  of 
the  county  court  of  Ritchie  county;"  that  the 
Carter  Oil  Company,  in  pursuance  of  its  said 
lease  (thereby  meaning  the  lease  from  appel- 
lant then  In  possession  of  said  land),  began 
operations  for  oil  and  gas,  and  In  August, 
1900,  obtained  a  well  producing  150  barrels 
per  day;  that  appellant  at  the  time  of  his 
deed  had  notice  of  Preston  G.  SSinn's  un- 
recorded deed  for  the  oil  and  gas,  and  that 
he  took  a  conveyance  of  the  whole  land  with- 
out reservation  with  intent  to  deprive  Pres- 
ton G.  Zinn  of  his  rights  to  the  oil  and  gas; 
that,  since  oil  had  been  obtained,  the  appel- 
lant had  been  receiving  the  one-eighth  there- 
of wrongfully  from  the  Eureka  Pipe  Line 
Company,  selling  the  same  and  appropriating 
it  to  his  own  uses,  and  has  refused  the  same 
to  plaintiff,  although  demanded  by  him  by 
virtue  of  a  deed  therefor  made  to  him  by 
Preston  G.  Zinn  on  the  13th  day  of  June. 
1900;  that  appellant's  deed  is  a  cloud  on 
plaintiff's  title  to  such  royalty;  that  other 
wells  are  about  to  be  drilled  which  will  pro- 
duce oil  In  large  quantities,  and  that  plaintiff 
will  be  Irreparably  damaged  if  appellant  is 
permitted  to  receive  such  royalties,  and  will 
be  put  to  a  multiplicity  of  suits  to  maintain 
his  rights.  He  therefore  prays  that  defend-, 
ants  be  required  to  answer,  that  his  title  to 
the  oil  and  gas  royalties  and  rentals  under 
the  lease  be  declared  paramount  to  the  ap- 
pellant's, and  that  the  appellant  be  required 
to  pay  over  to  him  the  amount  thereof  al- 
ready received,  and  permit  plaintiff  to  re- 
ceive the  same  in  the  future.  The  bill,  in 
short,  is  simply  a  demand  that  appellant,  by 
virtue  of  plaintiff's  superior  legal  title,  shall 
pay  plaintiff  the  gas  and  oil  royalties  already 
received,  and  surrender  all  future  claim 
thereto.  This  is  a  mere  pecuniary  demand 
for  the  rents  and  royalties  received  by  the 
appellant  and  is  not  maintainable  under  the 
alleged  heads  of  equitable  Jurisdiction. 

The  title  to  land  is  not  in  controversy.  All 
plaintiff  received  by  his  deed  from  Preston 
G.  Zinn  was  an  assignment  of  the  oil  royal- 
ties and  gas  rentals,  as  Preston  G.  Zinn  had 
already  conveyed  all  his  interest  to  the  oil 
and  gas  in  place  to  the  Carter  Oil  Company, 
who,  having  found  oil  and  gas,  were  in  pos- 
session thereof  under  and  by  virtue  of  the 
prior  lease  made  by  Granville  P.  Zinn,  the 
adverse  claimant,  to  them.  Hepce,  the  title 
to  the  oil  and  gas  was  completely  vested  in 
the  Carter  Oil  Company  by  the  adverse  leas- 
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es.  All  tbat  plaintiff  has  any  claim  to  what* 
ever  la  the  oil  royalties  and  gas  rentals  re- 
served in  the  lease  of  Preston  6.  Zinn,  and 
all  he  claims  hy  his  bill  is  these  oil  royalties. 
This  is  mere  pecmilary  demand  for  the  royal- 
ties already  received  by  appellant,  and  is  not 
maintainable  nnder  the  alleged  heads  of 
equitable  Jurisdiction.  As  a  suit  to  remove 
or  cancel  Granville  P.  Zinn*s  deed  as  a  cloud 
on  the  grounds  that  Qranville  P.  Zinn  re- 
ceived his  deed  vrith  notice  of  Preston  G. 
Zinn's  unrecorded  deed,  it  cannot  be  main- 
tained, for  the  reason  that  plaintiff  has  not 
now  nor  ever  had  any  title  to  land,  and  is 
not  now  nor  ever  was  in  possession  of  such 
land.  Christian  v,  Vance,  41  W.  Va.  754,  24 
S.  B.  596;  Moore  y.  McNutt,  41  W,  Va.  695, 
24  S.  E.  682. 

A  bill  in  equity  does  not  lie  to  remove  a 
cloud  on  or  settle  the  title  to  personal  prop- 
erty, unless  it  is  of  peculiar  value  or  under 
peculiar  circumstances.  Zanhizer  y.  Hefner, 
47  W.  Va.  418,  35  8.  E.  4;  White  y.  Stender, 
24  W.  Va.  615,  49  Am.  Rep.  283;  Baker  v. 
Rinehard,  11  W.  Va.  23&  Appellant  might 
have  been  held  as  trustee  of  the  legal  title 
for  the  benefit  of  the  plaintiff  had  the  plain- 
tiff's suit  been  instituted  before  both  legal 
and  equitable  title  to  the  oil  merged  in  the 
Carter  Oil  Company.  Now  the  only  claim 
that  plaintiff  sets  up  against  appellant  is,  not 
the  wrongful  withholding  of  the  legal  title, 
but  the  wrongful  withholding  of  the  oil  roy- 
alties, for  which  damages  at  law  furnish  a 
full  compensation.  One  suit  at  law  will  set- 
tle the  right  to  the  rents  and  royalties  as  be- 
tween appellant  and  plaintiff,  and  the  ques- 
tion of  multiplicity,  of  suits  is  not  Involved, 
and,  if  it  were,  the  right  should  be  first  de- 
termined at  law.  Hogg*s  Equity  Principles, 
§  350.  There  is  no  question  of  irreparable 
damage  or  waste  involved,  as  Preston  Q. 
Zinn,  by  his  lease  to  the  Carter  Oil  Company, 
Granville  P.  Zinn's  lessee,  then  In  possession, 
sanctioned  its  right  to  remove  the  oil  and  gas 
and  agreed  to  receive  a  rental  therefor.  The 
case  of  Bettman  v.  Harness,  42  W.  Va.  433, 
26  S.  B.  271,  36  L.  R.  A.  566,  is  not  applicable. 
In  that  case  the  right  to  remove  the  oil  and 
gas  was  involved,  as  producing  irreparable 
damage  to  real  estate.  Eakln  v.  Hawkins,  48 
W.  Va.  364,  37  S.  E.  622,  was  a  suit  between 
those  claiming  a  co-tenancy  in  the  oil  and 
gas  production,  and  the  question  here  in- 
volved was  not  raised.  In  the  cases  of  Moore 
V.  Jennings,  47  W.  Va.  181,  34  S.  E.  793, 
Eclipse  Oil  Co.  v.  South  Penn  Oil  Co.,  47  W. 
Va.  84,  34  S.  E.  923,  and  Trees  v.  Eclipse  Oil 
Co.,  47  W.  Va.  107,  34  S.  B.  933,  the  question 
of  the  wrongful  extraction  of  the  oil  was  in- 
volved, and  the  last  case  was  founded  on  the 
doctrine  of  co-tenancy. 

In  the  present  case  the  plaintiff  does  not 
dispute  the  right  of  the  Carter  Oil  Company 
to  produce  the  oil  and  gas,  and  he  Is  not  try- 
ing to  stop  such  production,  but  he  is  only 
claiming  that  after  it  is  produced  he  is  enti- 
tled to  the  royalty  reserved  by  Granville  P. 
Zinn,  the  appellant,  on  his  lease.    There  la 


no  attempt  to  stay  waste  or  prevent  irrep* 
arable  danwge  to  real  estate.  Nor  does  the 
bill  show  that  an  equitable  accounting  is  nec- 
essary. The  lease  under  which  the  plaintiff 
claims  the  right  of  royalty,  being  from  Pres- 
ton G.  Zinn  to  the  Carter  Oil  Company,  pro- 
vides that  the  royalty  oil  shall  be  delivered 
in  the  pipe  line  to  the  credit  of  the  lessor. 
The  bUl  alleges  that  the  Carter  Oil  Company 
has  delivered  such  royalty  Into  the  possession 
of  the  Eureka  Pipe  Line  Company  in  accord- 
ance with  the  above  provision,  and  the  Eure- 
ka Pipe  Line  Company  has  accounted  for  it 
to  the  appellant  by  virtue  of  the  appellant's 
lease  to  the  Carter  Oil  Company.  The  plain* 
tifiTs  assignor  agreed  that  the  royalty  might 
go  into  the  possession  of  the  pipe  line,  and  to 
receive  it  from  that  company  according  to 
account  thereof.  He  nowhere  claims  that 
such  account  has  not  been  properly  kept  and 
rendered.  He  does  not  claim  that  he  ever 
demanded  his  royalty  either  from  the  Eureka 
Pipe  Line  Company  or  the  Carter  Oil  Com- 
pany. Therefore,  he  has  set  up  no  grounds 
whatever  for  an  accoimtlng  between  him- 
self and  the  Carter  Oil  Company  or  the  Eure- 
ka Pipe  Line  Company.  Swearlngen  v. 
Steers,  49  W.  Va.  312,  38  S.  E.  510.  All  the 
plaintiff  seeks  is  that  the  appellant  shall  pay 
I  to  him  the  royalties  received  by  appellant 
from  the  Eureka  Pipe  Line  Company,  the 
amount  of  which  is  easily  ascertainable  from 
the  latter  company.  All  the  equitable  grounds 
alleged  are  mere  pretexts  for  the  purpose  of 
foisting  on  equity  a  jurisdiction  it  does  not 
possess.  If  plaintiff  wants  the  oil  in  kind, 
and  it  can  be  identified,  detinue  will  furnish 
him  an  ample  remedy.  Hail  v.  Reed,  15  B. 
Mon.  479.  He  argued  that  the  oil  should  go 
into  the  pipe  line,  and  therefore  he  cannot 
complain  if  it  Is  not  separated  in  kind  so  that 
detinue  Will  lie.  If  he  establishes  his  right, 
the  pipe  line  holds  it  for  him  according  to 
his  agreement.  If  he  wants  to  sue  for  a 
TTTongful  conversion,  trover  is  his  proper 
remedy.  If  he  wants  only  the  value  thereof 
in  money,  assumpsit  will  give  him  relief. 
The  Carter  Oil  Company,  knowing  of  the  ex- 
istence of  these  two  titles  to  the  oil  in  place, 
had  the  right  to  reject  the  one  and  purchase 
the  other,  or  had  the  right  to  avoid  litigation 
and  delay  to  purchase  both,  and,  from  the 
exhibits  filed,  this  is  what  it  did  do.  6  Am. 
&  En.  En.  Law  (2d  Ed.)  711.  By  so  doing, 
unless  some  arrangement  exists  hot  disclosed 
by  the  record,  it  agreed  to  pay  two  separate 
royalties,  one  to  each  of  the  adverse  claim- 
ants. The  bill  alleges  that  Preston  G.  Zinn 
"ratified  and  confirmed  said  lease  for  said 
premises  for  oil  and  gas  purposes  to  the  Car- 
ter Oil  Company  by  an  Instrument  in  writing 
duly  executed  and  acknowledged,  and  filed 
for  record  in  the  office  of  the  clerk  of  the 
county  court  of  Ritchie  county,  a  duly  certi- 
fied copy  of  which  is  herewith  filed,  marked 
'Exhibit  D,'  and  made  a  part  of  this  bill  of 
complaint."  An  examination  of  the  exhibit 
filed  shows  it  to  be  a  straight  lease  from  Pres- 
ton G.  Zinn  to  the  Carter  Oil  Company,  re- 
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serrlng  royalty,  and  makes  no  reference 
whatever  to  the  Granville  P.  Zinn  lease.  The 
allegation  of  the  hill,  therefore,  must  mean 
that  the  legal  effect  of  the  last  lease  obtained 
by  it  was  to  ratify  and  confirm  In  the  Carter 
Oil  Company  the  title  already  held  by  It  un- 
der the  first  lease.  The  reservation  of  the 
royalties  In  the  two  leases  are  separate  and 
distinct,  and  there  Is  nothing  on  the  face  of 
the  leases  to  show  that  they  were  one  and 
the  same,  nor  does  the  bill  contain  such  al- 
legation. Hence  the  bill  and  exhibits  show 
a  doable  reservation  of  royalties,  being  a 
separate  reservation  to  each  of  the  lessors. 
Such  being  the  case,  one  lessor  cannot  sue 
the  other  for  the  separate  royalty  received  by 
him,  for  he  is  entitled  to  receive  it  by  his 
separate  lease,  and  there  is  no  privity  of  con- 
tract between  them.  The  Carter  Oil  Com- 
pany havhdg  purchased  both  titles,  the  plain- 
tiff, having  passed  everything  but  the  roy- 
alty, has  no  right  to  sue  appellant  in  equity 
for  his  royalty  on  the  ground  that  appel- 
lant's title  conveyed  to  the  Carter  Oil  Com- 
pany is  bad.  If  the  Carter  Oil  Company, 
which  owns  the  title,  is  satisfied,  no  one  else 
has  the  right  to  complain.  Nor  does  it  have 
the  right  to  buy  up  adverse  titles  at  will 
without  ouster  and  recourse  therefor  on  ap- 
pellant Jones  V.  Richmond,  88  Va.  231,  18 
S.  E.  414;  Marbury  v.  Thornton,  82  Va.  702, 
1  S.  E.  909. 

All  remedies  touching  the  oil  in  place  as 
real  estate  as  between  the  original  claim- 
ants are  extinguished  by  the  merger  of  the 
adverse  titles  thereto  in  the  Carter  OH'  Com- 
pany. The  remedies  for  the  oil  royalties  and 
rents  of  both  plaintiff  and  appellant  are  gov- 
erned and  controlled  by  their  respective 
leases,  and  for  breaches  thereof  they  should 
look  to  the  Carter  Oil  Company,  and  not  to 
each  other,  unless  the  appellant  has  been 
guilty  of  an  unlawful  conversion  of  the  plain- 
tiff's royalties.  The  remedy  in  such  case 
would  be  at  law,  and  not  In  equity.  Wheth- 
er the  Carter  Oil  Company  can  plead  failure 
of  consideration,  etc.,  as  to  either  lease,  un- 
der section  Sj  c.  126,  Code  1899,  it  is  improper 
to  consider  at  this  time,  as  neither  the  facts 
nor  the  proper  parties  are  properly  implead- 
ed before  the  court  In  the  case  of  Freer  v. 
Davis,  52  W.  Va.  1,  43  S.  E.  164,  the  court 
held  that  a  temporary  Injunction  might  issue 
to  preserve  real  estate  Intact  until  the  title 
thereto  could  be  settled  at  law.  But  it  did 
not  hold  that  an  injunction  was  necessary  to 
prevent  the  delivery  of  oil  lawfully  extracted 
to  a  solvent  claimant  thereof  until  the  right- 
ful ownership  thereof  could  be  Investigated. 
Injunction  In  such  case  is  wholly  unneces- 
sary, and  might  be  productive  of  much  great- 
er harm  than  good.  If  the  receiver  of  the  oil 
is  solvent,  a  suit  at  law  will  furnish  ample 
remedy  and  protection:  If  insolvent  notice 
to  the  Pipe  Line  Company  or  an  action  of 
detinue  would  prevent  its  delivery  if  it  can 
be  had  in  kind.  Plaintiff  does  not  ask  this. 
In  the  present  case  the  bill  does  not  question 


the  solvency  of  the  appellant  If  the  plain- 
tiff has  a  good  claim  for  these  royaltiee  either 
against  the  appellant  the  Eureka  Pipe  Line 
Company,  or  the  Carter  Oil  Company,  his  le- 
gal remedies  are  adequate  and  complete. 
The  bill  is  based  on  mere  equitable  pretexts, 
void  of  foundation  in  fact  Hale  t.  White,  47 
W.  Va.  700,  35  S.  E.  884;  Greathouae  T. 
Oreathouse,  46  W.  Va.  21,  82  S.  B.  994. 

The  decree  complained  of  is  reversed,  and 
the  demurrer  for  want  of  equity  is  sustained, 
and  the  bill  is  dismissed  without  prejudice  to 
the  plaintiff's  right  to  mahdtain  any  proper 
suit  he  may  be  advised  to  bring. 

POFFBNBARGBR,  J.  (dissenting).  The 
bill  does  not  contest  the  right  of  the  Carter 
Oil  Company  to  develop  the  land  and  take 
the  oil  and  gas  therefrom.  The  assignor  of 
the  plaintiff,  by  his  lease,  authcMrlzed  this. 
The  defendant  Granville  P.  Zinn,  the  appel- 
lant here,  also  executed  a  lease  granting  the 
same  right  No  question  of  the  right  to  the 
possession  of  the  land  is  presented.  The 
bill  does  not  seek  to  enjoin  trespass  to  real 
estate.  The  plaintiff  shows  that  the  royal- 
ties had  been  paid  and  are  paid  to  Granville 
P.  Zinn,  and  that  he  ought  not  to  receive 
them  because  they  belong  to  the  plaintiff. 
It  is  useless  to  inquire  or  determine  whether 
there  is  any  liability  for  additional  royalty 
on  the  part  of  the  oil  company,  fbr  none  is 
claimed  in  the  bill.  It  shows  that  the  oU 
company  is  taking  all  the  oil  except  the  one- 
eighth,  and  its  right  to  do  so  is  not  queB> 
tioned.  So  the  controversy  is  between  H. 
G.  Zinn  and  Granville  P.  Zinn,  and  the  sub- 
ject of  that  controversy  is  the  royalty  oil. 
These  two  parties  are  adverse  claimants  of 
that  one-eighth.  M.  G.  Zinn  claims  it  under 
the  deed  executed  by  Thomas  P.  Zinn  to 
Preston  G.  Zinn,  bearing  date  March  21, 
1896,  conveying  to  Preston  G.  Zinn  only  the 
oil  and  gas  under  the  land.  Granville  P. 
Zinn  claims  it  under  the  deed  executed  by 
Thomas  P.  Zinn  to  him  August  1,  1896,  con- 
veying the  tract  of  land  with  covenant  of 
general  warranty  to  Granville  P.  Zinn,  and 
without  any  exception  or  reservation  of  the 
oil  and  gas  under  it  Preston  G.  Zinn  failed 
to  record  his  deed.  Granville  P.  Zinn  claims 
to  have  had  no  notice  of  the  deed  made  to 
Preston  G.  Zinn.  M.  G.  Zinn,  by  an  assign- 
ment and  transfer  from  Preston  G.  Zinn, 
dated  June  15,  1900,  has  acquired  whatever 
right  Preston  G.  Zinn  had  to  royalty,  and 
he  insists  that  his  title  to  the  royalty  is  su- 
perior to  that  of  Granville  P.  Zinn  because 
the  latter  had  notice  of  the  deed  executed 
by  Thomas  P.  Zinn  to  Preston  G.  Zinn. 

If  M.  G.  Zinn  has  an  adequate  remedy  at 
law,  then  there  is  no  Jurisdiction  in  equity. 
His  bill  shows  that  he  has  demanded  this 
royalty  from  Granville  P.  Zinn,  and  that  the 
latter  has  Ignored  his  demand,  denied  that 
he  had  any  title  to  it,  taken  the  oil,  and 
converted  it  to  his  own  use.  If  the  plaintiff 
can  show  that  the  royalty  belongs  to  him, 
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and  not  to  OrBiiTille  P.  Zinn,  he  can  un- 
doubtedly recover  In  an  action  at  law.  Its 
▼alue  is  certainly  ascertainable,  and  would 
be  the  measure  of  damages.  "Trover,  at 
common  law,  was  an  action  on  the  case, 
whereby  the  owner  of  personal  property  re- 
covered damages  against  a  person  who  com- 
mitted the  wrong  of  conversion  with  re- 
spect to  that  property."  26  Am.  &  Eing. 
Bnc.  Law,  712.  '*The  fact  that  the  plaintiff 
might  have  brought  his  action  ex  contractu 
does  not  prevent  him  from  suing  In  trover 
for  a  conversion."  Id.  724.  "Where  the  de- 
fendant has  sold  or  otherwise  disposed  of 
the  property,  the  plaintiff  may  waive  the 
conversion  and  sue  in  assumpsit"  Id.  782. 
Assumpsit  lies  to  recover  money  received 
by  the  defendant  tortiously,  or  under  duress 
of  the  person  or  goods;  to  recover  the  fees 
of  an  office  usurped  by  another;  to  recover 
the  value  of  goods  which  the  defendant  by 
fraud  Induced  the  plaintiff  to  sell  to  an  In- 
solvent person,  and  afterwards  obtained  them 
for  his  own  benefit;  and  to  recover  back 
rents  tortiou£dy  received.  Hogg's  PL  & 
Forms,  39.  In  such  cases,  the  plaintiff 
waives  the  tort  and  sues  for  the  value  of  his 
property. 

But  It  occurs  to  me  that  the  remedies  by 
action  at  law  for  damages  are  inadequate. 
In  order  to  assert  it,  the  plaintiff  must  give 
up  his  property.  He  has  a  right  to  the 
specific  property  itself  or  a  share  in  the 
property  to  be  set  apart  to  him  in  kind,  and 
ought  to  have  a  remedy  by  which  he  can 
obtain  the  property  Instead  of  its  mere  val- 
ue as  damages.  In  the  case  of  rent  or  an 
annuity,  the  thing  to  which  the  claimant 
has  the  right  is  money,  and  one  kind  of  mon- 
ey is  as  good  as  another  if  it  be  of  the  same 
value.  Hence,  as  long  as  he  has  a  remedy 
to  obtain  the  money,  that  being  the  only 
thing  in  question,  his  remedy  is  adequate. 
But  here  the  bill  demands  a  shai^e  of  the 
oil,  not  only  that  which  has  already  been 
produced  and  remains  unsold,  but  also  of 
that  to  be  produced  hereafter.  The  law 
clearly  affords  him  no  remedy  whatev^  for 
that.  He  cannot  sue  in  detinue  so  as  to 
test  the  right  of  property  for  two  reasons: 
First,  because  he  is  not  entitled  to  the  whole 
of  the  oil  in  question  and  cannot  sue  for 
the  whole  of  It  Assuming  that  he  has  title 
to  the  one-eighth,  the  Carter  Oil  Oompany 
has  title  to  the  other  seven-eighths.  Treat- 
ing them  merely  as  co-tenants,  each  would 
be  entitled  to  the  possession,  and  one  could 
not  maintain  a  possessory  action  against  the 
other.  Second,  the  plaintiff  being  entitled 
to  only  a  share  in  the  oil,  he  can  no  more 
identify  any  particular  oil  which  belongs 
to  him  than  he  could  identify  his  100  bushels 
of  wheat  after  It  had  been  poured  Into  an 
elevator  and   mixed  up  with  1,000  bushels 


of  some  other  person's  wheat  Under  such 
drcumstances^  an  action  of  detinue  would 
not  lie,  and  the  right  to  possession  of  the 
proper^  could  not  be  asserted.  The  only 
right  he  has  is  to  demand  a  share  of  the  oil. 
In  other  words,  he  is  entitied  to  partition 
of  personal  property  as  to  the  oil  produced, 
and  of  an  incorporeal  hereditament  or  right 
as  to  the  oil  remaining  in  the  land  and  un- 
developed. Both  of  these  are  subjects  of 
partition,  and  partition  of  them  can  be  had 
only  in  a  court  of  equity.  21  Am.  &  Bng. 
Bnc.  Law  (2d  Bd.)  1160;  Smith  v.  Smith,  4 
Rand.  95,  102.  Brook,  P.,  said  in  Smith  v. 
Smith:  "Supposing  it  to  be  a  legal,  and  not 
an  equitable.  Interest;  no  partition  between 
tenants  In  common  of  personal  estate  could 
be  made  at  law.  A  partition  in  kind  could 
not  be  made  there,  each  party  having  equal 
right  to  the  possession  of  the  whole.  Wheth- 
er the  titie  was  legal  or  equitable,  therefore, 
in  this  case,  a  court  of  equity  was  the  proper 
tribunal  for  a  partition  of  it"  Treating  of 
concurrent  equity  jurisdiction  where  the  rem- 
edy at  law  is  inadequate,  Pomeroy  says,  at 
section  185:  "In  the  same  class  must  be 
placed  suits  which  are  maintainable,  under 
some  special  circumstances,  for  the  partition 
of  chattels,  and  analogous  to  those  for  the 
partition  of  land."  Here  it  may  be  objected 
that  equity  has  not  jurisdiction  because 
the  plaintiff,  who  seeks  to  be  admitted  to  a 
share  in  the  oil,  claims  adversely  to  one  of 
the  defendants,  and  the  only  controversy 
is  that  between  them  over  the  share  in  the 
oil.  Ordinarily,  courts  of  equity,  in  parti- 
tion suits,  will  not  determine  adverse  titles, 
but,  where  the  subject  of  partition  is  per- 
sonal property,  thleT  rule  does  not  apply.  The 
obvious  reason  Is  that,  as  has  been  shown, 
there  is  no  legal  action  or  remedy  by  which 
the  right  of  property  can  be  determined. 
Under  this  head.  Freeman  on  Oo-Ten.  &  Par., 
at  section  420,  says:  'This  class  embraced 
all  those  cases  in  which  the  plaintiff's  titie 
to  the  property  was  denied  by  the  defendant. 
When  real  estate  was  the  subject  of  parti- 
tion in  chancery,  and  the  plaintiff's  titie  was 
put  in  issue,  he  was  required  to  establish  It 
at  law.  But  there  was  no  method  by  which 
a  co-tenant  of  personalty  could  litigate  his 
title  with  another  co-tenant.  Therefore, 
when,  in  a  partition  in  chancery,  the  defend- 
ant denied  the  titie  of  demandant  to  personal 
property,  and  claimed  such  property  in  sever- 
alty, the  demandant  was  not  sent  to  law  to 
establish  his  titie.  He  was  not  required  to 
attempt  an  Impossibility.'' 

Equity,  having  jurisdiction  for  partition, 
may  decide  all  questions,  even  those  of  legal 
titie,  the  determination  of  which  is  neces- 
sary as  incident  to  the  granting  of  the  re- 
lief to  which  the  plaintiff  shows  himself  ea> 
titied 
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SECOND  NAT.  BANK  OP  MORGANTOWN 
V.  RALPHSNYDBR  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  28.  1903.) 

JUDGMENT— CORRECTION— WRIT     OP     ERROR- 
ACTION  ON  NOTE— DBJCLARATION— ANSWER 
—CONTINUANCE— SURPRISE. 

1.  A  judgment,  rendered  after  a  demurrer 
haa  been  filed  by  the  defendant  and  overruled, 
is  not  one  by  default,  and  a  motion  to  correct 
for  judicial  error,  made  after  the  close  of  the 
term  at  which  the  judgment  was  rendered,  is 
properly  overruled. 

2.  Though  such  motion  cannot  be  entertain- 
ed, a  writ  of  error  to  the  judgment  may  be 
allowed. 

3.  In  declaring  upon  a  written  instrument,  it 
is  sufficient  to  set  forth  the  promise  or  obliga- 
tion according  to  its  legal  effect. 

4.  When,  upon  the  amendment  of  a  declara- 
tion at  bar.  the  defendant  is  allowed  four  days, 
on  his  own  motion,  in  which  to  plead,  he  can- 
not complain  of  the  brevity  of  the  time  allow- 
ed, especiallv  if  in  fact  about  twenty  months 
thereafter  elapsed  before  judgment  was  ren- 
dered against  him. 

6.  Where  a  defendant,  after  the  overruling 
of  his  demurrer,  has  failed  for  such  length  of 
time  to  plead,  had  two  continuances,  and 
merely  procures  the  filing  of  affidavits  show- 
ing illness  and  necessary  absence,  without 
pleading  or  in  any  way  disclosing  a  defense, 
and  without  making  a  formal  motion  for  a  con- 
tinuance, there  is  no  error  in  failing  to  con- 
tinue the  case  and  rendering  judgment. 

6.  Applications  for  continuances  are  address- 
ed to  tne  discretion  of  the  trial  court,  and  a 
judgment  will  not  be  reversed  for  the  refusal 
of  a  continuance  when  it  appears  that  the  de- 
fendant has  unreasonably  delayed  the  disclo- 
sure of  any  defense,  and  sets  up  none  at  the 
time  pt  the  motion,  and  the  facts  and  circum- 
stances are  such  as  may  have  satisfied  the 
court  that  he  is  merely  seeking  delay. 

7.  Surprise  grounded  upon  accident,  mistake, 
or  violation  of  agreement,  not  brought  to  the 
attention  of  the  trial  court  before  the  adjourn- 
ment of  the  term  at  which  a  judgment,  after 
an  appearance,  was  rendered,  cannot  be  re- 
lied upon  or  noticed  In  the  appellate  court 

(Siyllabns  by  the  Court.) 

Error  to  Circuit  Court,  Monongalia  County; 
John  W.  Mason,  Judge. 

Action  by  the  Second  National  Bank  of 
Morgantown  against  Alpha  Ralpbsnyder  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

C.  M.  Ralphsnyder  and  T.  N.  Parks,  for 
plaintiffs  in  error.  Cox  &  Baker,  for  defend- 
ant In  error. 


POFFENBABGER,  J.  On  the  30th  day  of 
April,  1900.  the  Second  National  Bank  of 
Morgantown  instituted  an  action  of  debt  in 
the  circuit  court  x>t  Monongalia  county 
against  Alpha  Ralphsnyder.  George  M.  Ralph- 
snyder, L  C.  Ralphsnyder,  W.  M.  Ralphsny- 
der, and  N.  B.  Cox  for  the  recovery  of  the 
sum  of  $625  upon  the  joint  and  several  prom- 
issory note  executed  to  said  bank  by  the  said 
defendants,  bearing  date  September  16.  1899. 
and  payable  in  180  days  from  the  date  there- 
of. At  the  next  rules  the  declaration  was 
filed  and  the  common  order  entered,  and  at 
June  rules  the  defendants*  by  counsel,  ap- 


peared and  filed  a  demurrer  to  the  declara- 
tion. On  the  16th  day  of  June,  1900,  the 
plaintiff,  as  well  as  the  defendants,  appeared 
in  court,  and  there  was  a  joinder  in  the  de- 
murrer to  the  declaration,  and  each  count 
thereof.  Then,  on  motion  of  the  plaintiff, 
the  declaration  was  amended  at  bar  by  the 
insertion  of  the  word  "note,"  which  had  been 
inadvertently  omitted  from  one  clause  of  the 
declaration.  Thereupon  the  demurrer  was 
renewed,  and  the  court  overruled  it  Then, 
on  motion  of  the  defendants,  leave  was  grant- 
ed them  until  the  following  Wednesday  in 
which  to  plead.  The  next  order  was  made 
on  June  24,  1901,  showing  merely  a  continu- 
ance by  consent  On  the  11th  day  of  Octo- 
ber, 1901,  the  case  was  again  continued  on 
the  application  of  the  defendants,  and  at 
their  costs.  On  the  20th  day  of  February, 
1902,  a  judgment  was  rendered  for  the  sum 
of  $698.87.  Prior  to  the  rendition  of  the 
judgment,  however,  the  affidavits  of  Mack 
Roby,  I.  C.  Ralphsnyder,  and  George  M. 
Ralphsnyder,  purporting  to  show  grounds  for 
continuance,  were  filed;  and  the  order  so 
shows,  but  it  does  not  show  any  motion  for 
the  continuance.  Nor  does  it  show  an  ap- 
pearance or  the  filing  of  any  plea  at  that  time. 
No  plea  was  ever  filed  at  any  time.  The  or- 
der giving  judgment  recites  that  ''the  de- 
fendants, being  solemnly  called,  came  not, 
to  require  a  jury;  and.  the  plaintiff  requiring 
none,  the  plaintiff  proved  its  case  in  open 
court"  Nothing  further  was  done  at  that 
term.  On  the  6th  day  of  May  following,  an 
execution  was  issued,  and  on  the  3d  day  of 
June.  1902.  an  order  was  made  in  vacation 
staying  the  execution  for  the  hearing  of  a 
motion  to  quash  it  On  the  14th  day  of  June, 
1902,  the  motion  was  heard  and  overruled, 
and  on  the  16th  day  of  the  same  month  a 
motion  was  made  to  set  aside  the  judgment 
and  grant  a  new  trial,  for  several  reasons  set 
forth  in  the  notice.  The  motion  was  support- 
ed by  several  affidavits  setting  forth  alleged 
grounds  of  defense  to  the  action,  but  on  the 
20th  day  of  the  same  month  the  motion  was 
overruled.  To  the  rulings  of  the  court  oa 
the  motion  to  set  aside  the  judgment,  excep- 
tions were  taken,  and  duly  embodied  in  bills 
of  exception,  which  were  made  part  of  the 
record;  and  on  the  16th  day  of  July,  1902, 
a  writ  of  error  was  awarded  by  a  judge  of 
this  court  . 

The  motion  to  set  aside  the  judgment  and 
grant  a  new  trial,  made  long  after  the  close 
of  the  term  at  which  the  judgment  was  ren- 
dered, was  properly  overruled.  That  judg- 
ment was  not  one  by  default,  in  which  a  ju- 
dicial error  might  be  corrected  upon  motion, 
under  section  5  of  chapter  134  of  the  Code  of 
1899,  as  there  had  been  an  appearance  by  all 
the  defendants.  A  judgment  In  a  case  in 
which  there  has  been  an  appearance  is  not 
a  judgment  by  default    HoUiday  v.  Myers. 

11  W.  Va.  276;   Oarlon's  Adm'r  y.  Ruffner, 

12  W.  Va.  297;  Smith  v.  Knight.  14  W.  Va. 
749;  Compton  v.  Cline,  5  Grat  137;  Richard- 
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son  T.  Jones,  12  Orat  53;  Goolsby  v.  Stroth- 
er,  21  Grat  107;  Stringer  v.  Anderson,  23 
W.  Va.  482.  In  Holliday  v.  Myers,  supra,  the 
defendants  appeared  and  pleaded  to  the  ac- 
tion, and  then  voluntarily  withdrew  their 
plea,  and  suffered  plaintiffs  to  prove  their 
cause  of  action.  Their  mere  appearance  was 
held  sufficient  to  make  the  judgment  one  ren- 
dered upon  proof  of  the  cause  of  action,  and 
not  a  judgment  either  by  default  or  by  con- 
fession, within  the  meaning  of  the  statute. 
This  view  of  the  judgment  in  this  case  is 
strengthened  by  the  recital  in  the  order  that 
the  plaintiff  proved  its  case  in  open  court 
If  not  strictly  within  the  definition  of  a  judg- 
ment of  nil  dicit,  it  very  closely  resembles 
such  a  judgment,  which  is  defined  to  be  one 
rendered  against  a  defendant  who  fails  to  put 
in  a  plea  or  answer  to  plaintiff's  declaration 
by  the  day  assigned.  Bouv.  L.  Diet;  Black 
on  Judg.  S  7^;  21  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  541;  Stewart  v.  Goode,  29  Ala.  476.  In 
Storey  v.  Nichols,  22  Tex.  87,  the  court  said: 
"A  judgment  by  nil  dicit  is  held  by  this  court 
to  possess  a  stronger  implication  in  favor  of 
the  plaintUTs  claim  than  an  ordinary  judg- 
ment by  default  It  is  regarded  as  partaking 
of  the  nature  of  a  judgment  by  confession 
as  well  as  by  default"  Under  our  dedsions, 
it  would  hardly  be  regarded  as  a  judgment  by 
confession.  A  judgment  by  default  it  could 
not  be,  because  of  the  appearance.  It  is 
probably  more  than  a  judgment  by  nil  dicit, 
because  it  is  a  judgment  upon  proof,  as  well 
as  upon  the  failure  of  the  defendants  to  say 
anything  against  the  entry  of  the  judgment 
At  any  rate,  it  is  a  final  judgment  In  chan- 
cery causes  the  rule  is  different  After  the 
overruling  of  a  demurrer,  and  expiration  of 
a  rule  to  answer,  a  decree  entered  is  appeal- 
able only  as  to  matters  settled  by  the  demur- 
rer, and  is  by  confession  as  to  errors  com- 
mitted in  respect  to  matters  subsequent  to 
the  demurrer.  Watson  v.  Wigginton,  28  W. 
Va.  533.  This  rule  does  not  apply  to  actions 
at  law.  '"The  language  of  the  statute  in  re- 
gard to  equity  cases  is  essentially  different 
from  that  in  reference  to  actions  at  law. 
Any  appearance  of  the  defendant  in  the  lat- 
ter case  prevents  the  judgment  from  being 
by  default"  Steenrod  v.  Railroad  Co.,  25 
W.  Va.  133,  137;  McGraw  v.  Roller,  53  W. 
Va.  75,  44  S.  B.  24a 

Such  being  the  character  of  the  judgment, 
a  long  line  of  decisions  hold  that,  after  the 
adjoomment  of  the  term  at  which  it  was 
rendered,  the  court  has  no  power  or  author- 
ity to  disturb,  alter,  or  set  it  aside,  except  to 
a  very  limited  extent  authorized  by  the  stat- 
ute. Green  v.  Railway,  11  W.  Va.  686;  Ruhl 
V.  Ruhl,  24  W.  Va.  279;  Crim  v.  Davisson,  6 
W.  Va.  465;  Hall  v.  Bank,  15  W.  Va.  328; 
Morgan  v.  Railway  Co.,  39  W.  Va.  17,  19  S.  E. 
588;  1  Freeman  on  Judg.  §  696;  7  Rob.  Pr. 
(New)  127.  Section  1  of  chapter  134  of  the 
Code  of  1899  provides  that,  on  motion  after 
reasonable  notice,  the  court  or  the  judge  in 
vacation  may  reverse  or  correct  a  judgment 


or  decree  for  any  clerical  error  or  error  in 
fact  for  which  the  judgment  or  decree  may 
be  reversed  or  corrected  on  writ  of  error 
coram  nobis.  Certain  corrections  of  clerical 
mistakes  may  also  be  made  under  section  5 
of  the  same  chapter.  But  the  error  complain- 
ed of  here,  if  any,  is  one  of  law,  not  of  fact, 
and  is  judicial,  not  clerical,  as  appears  from 
the  grounds  for  the  motion  as  set  forth  in  the 
notice,  namely,  that  there  was  a  just  defense 
to  the  action,  as  shown  by  the  affidavit  filed 
at  the  time  judgment  was  rendered;  that, 
upon  the  affidavits  filed,  a  continuance  should 
have  been  allowed;  that  the  judgment  is  for 
more  than  the  defendants  owe;  that  the  court 
allowed  interest  after  tender  of  the  amount 
due;  that  the  note  was  not  due  at  the  time 
suit  was  brought;  that  defendants'  counsel, 
a  nonresident  attorney,  had  no  notice  of  the 
bar  meeting  at  which  it  had  been  determined 
to  set  the  case  for  trial;  and  that  the  judg- 
ment was  a  surprise.  At  the  time  the  judg- 
ment was  rendered  there  was  no  plea  denying 
the  amount  called  for  by  the  note,  or  any  part 
of  it,  nor  setting  up  any  tender,  nor  showing 
any  reason  why  the  amount  was  not  due,  as 
by  the  terms  of  the  not^  itself  it  appeared  to 
be.  The  note  bearing  date  September  16, 
1809,  was  payable  180  days  after  date,  and 
the  suit  was  brought  more  than  7  months  aft- 
er the  date  of  the  note.  The  whole  case  made 
upon  this  notice  is,  in  substance,  a  complaint 
against  the  action  of  the  court  in  refusing  a 
continuance.  Whether,  upon  the  showing 
made,  the  defendants  were  entitled  to  a  con- 
tinuance, was  a  question  of  law;  and  if,  in 
disposing  of  it,  the  court  erred,  that  error 
having  been  carried  into  a  final  judgment,  not 
upon  default,  and,  the  term  having  closed,  the 
motion  to  set  aside  or  reverse  for  that  error 
came  too  late. 

If,  however,  the  court  erred  in  that  respect, 
or  in  overruling  the  demurrer,  relief  may 
now  be  had  upon  the  writ  of  error,  disre- 
garding all  the  proceedings  in  the  court  below 
upon  the  motion  for  a  new  trial.  Ordinarily, 
where  there  is  a  judgment  by  default  or  aft- 
er trial  by  jury,  proceedings  for  error  will  not 
be  entertained  by  this  court  until  after  a  mo- 
tion has  been  made  in  the  court  below  to  set 
the  judgment  aside,  and  there  can  be  no 
good  reason  why  the  same  rule  should  not  ap- 
ply in  the  case  of  a  judgment  such  as  we 
have  here.  Of  course,  the  rule,  if  so  applied, 
would  cut  off  proceedings  for  error  in  such 
cases.  But  why  should  a  writ  of  error  be 
entertained  in  such  case?  Having  come  into 
court  and  demurred,  the  defendant  refuses 
to  do  more.  He  refuses  to  plead  or  make  any 
defense,  and  allows  judgment  to  go  without 
even  so  much  as  a  motion  made  in  proper 
time  to  set  it  aside.  Why  should  not  such 
negligence  or  obstinacy  justly  preclude  him 
from  further  consideration  by  the  court? 
But  the  rule  seems  to  be  that,  if  error  be  com- 
mitted in  passing  upon  the  pleadings  and 
other  matters  substantially  distinct  from  the 
trial  itself,  a  writ  of  error  may  be  main- 
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tained  notwltlistaiiding  no  motion  lias  been 
made  in  the  trial  court  to  set  aside  the  Judg- 
ment Thus  in  State  t.  Thompson,  26  W. 
Va.  149,  while  the  failure  of  the  state  to  ob- 
ject to  the  overruling  of  its  motion  for  a  new ' 
trial  prevented  a  reversal  of  the  Judgment 
for  error  committed  in  the  trial,  the  court 
passed  upon  the  motion  to  quash  the  indict- 
ment. In  Proudfoot  v.  Clevenger,  33  W.  Va. 
287,  10  S.  H.  394,  a  writ  of  error  to  a  Judg- 
ment rendered  upon  a  demurrer  to  evidence 
was  entertained,  although  no  motion  to  set 
aside  the  Judgment  had  been  made  in  the 
trial  court  Here  the  errors  complained  of 
relate  to  the  sufficiency  of  the  declaration  and 
the  propriety  of  the  action  of  the  court  In 
refusing  a  continuance,  and  not  to  rulings 
made  during  the  course  of  the  trial.  They 
are  such,  therefore,  as  may  be  considered  in 
the  present  state  of  the  case. 

All  that  is  urged  against  the  declaration  on 
demurrer  is  that  it  alleges  that  "the  defend- 
ants, and  each  of  them,'*  promised  to  pay, 
etc,  while  the  note  reads,  "We  or  either  of  us 
jointly  and  severally  promise,"  etc.,  and  the 
omission  of  the  formal  words,  "For  this,  to 
wit,  that  lieretofore,"  usually  found  in  the 
declaration.  It  is  sufficient  to  set  forth  the 
instrument  sued  upon  according  to  its  legal 
efiTect  1  Chit  on  PI.  305,  367.  This  is  a 
Joint  and  several  note,  and  therefore  binds* 
the  defendants,  and  each  of  them,  and  that 
is  the  exact  language  in  which  the  promise 
Is  alleged.  This  criticism  of  the  declaration 
is  therefore  wholly  groundless.  It  is  useless 
to  inquire  as  to  whether  the  omission  of  the 
words,  "For  this,  to  wit,  that  heretofore,"  in 
the  first  count,  renders  the  declaration  bad, 
because,  in  the  second  count,  which  is  suffi- 
cient these  words  are  inserted.  For  these 
reasons,  the  demurret  was  properly  over- 
ruled. 

The  next  complaint  is  that  only  four  days 
were  allowed  the  defendants  in  which  to 
plead.  Of  this  they  cannot  complain,  for 
the  simple  reason  that  it  was  granted  upon 
their  own  motion,  as  shown  by  the  order; 
and,  if  error  was  thereby  committed,  it  was 
induced  by  the  defendants  themselves.  A 
party  will  not  be  heard  to  complain  of  an  er- 
ror which  he  has  invited  or  induced  by  his 
own  conduct.  3  Cyc.  242.  If  this  were  not 
a  sufficient  answer,  it  could  be  further  said 
that  the  plaintiffs  in  error  have  not  been 
prejudiced  by  the  shortness  of  the  time  allow- 
ed by  the  order,  for  they  had  from  the  date 
of  that  order,  June  16,  1900,  until  the  20th 
day  of  February,  1902,  a  period  of  one  year 
and  eight  months,  in  which  they  could  have 
filed  their  plea,  if  they  had  desired  to  do 
so.  About  one  year  after  the  overruling  of 
the  demurrer  a  continuance  was  had  by  con- 
sent from  which  it  appears  that  neither  the 
court  nor  the  plaintiff  unduly  urged  these 
defendants  to  trial.  Nearly  four  months  aft- 
er that  they  obtained  another  continuance 
upon  their  own  motion,  and  still  no  plea  was 
filed.    Under  the  statute,  they  are  only  enti- 


tled to  one  month  In  which  to  plead.  Gods 
1899,  c.  125,  S  5. 

In  the  brief  It  la  insisted  that  the  demurrer 
stands  legally  as  If  It  had  not  been  passed 
upon  by  the  court,  for  the  reason  that  at  the 
time  It  was  overruled  the  Judge  of  the  court 
was  ill  and  not  in  attendance,  and  Hon.  John 
W.  Mason  was  sitting  as  Judge  in  his  place, 
and  between  the  date  of  the  overruling  of  the 
demurrer  and  the  day  on  which  the  defend- 
ants were  required  to  plead  the  regular  Judge 
died.  Whether  the  orders  were  signed  up 
from  day  to  day  Is  not  stated,  but  it  is  said 
that  the  special  Judge  had  no  authority  to 
sign  the  records  of  the  previous  day  after 
the  death  of  the  regular  Judge.  None  of  these 
facts  appear  in  the  record,  but  i^  they  did, 
it  does  not  follow  that  the  demurrer  is  not 
overruled.  The  rendition  of  Judgment,  in  le- 
gal effect,  overruled  the  demurrer.  State  v. 
Hall,  40  W.  Va.  455.  21  S.  E.  760;  Fleming  v. 
Oil  Co.,  37  W.  Va.  645,  17  S.  HL  203;  Hood  v. 
Maxwell,  1  W.  Va.  219. 

Did  the  court  err  In  refusing  a  continu- 
ance? The  record  shows  no  formal  motion 
for  a  continuance.  It  discloses  nothing  that 
might  be  considered  a  request  for  a  continu- 
ance, except  the  affidavits  filed,  in  one  of 
which  the  affiant  George  M.  Ralphsnyder,  at- 
torney for  the  defendants,  "asks  the  court  to 
continue  said  suit  until  the  next  term  of  the 
circuit  court  for  said  Monongalia  county." 
The  letter  transmitting  the  affidavits  to  Jo- 
seph Moreland  simply  requested  him  to  have 
the  case  continued  for  the  term.  He  was 
not  an  attorney  in  the  case,  and  had  no  au- 
thority to  ffie  any  plea  or  to  do  anything  oth- 
er than  procure  a  continuance.  These  affi- 
davits merely  set  forth  the  serious  Illness  of 
the  defendant  Alpha  Ralphsnyder,  and  the 
necessity  for  the  attendance  of  his  sons  I.  G. 
Ralphsnyder  and  George  M.  Ralphsnyder  at 
his  bedside.  The  only  representation  as  to 
any  defense  is  found  In  the  affidavit  of  I.  G. 
Ralphsnyder,  which  says  on  that  point  mere- 
ly "that  the  defendants  have  a  proper  de- 
fense to  said  suit"  These  affidavits  set 
forth  the  materiality  of  the  testimony  of  the 
absent  parties,  and  the  Impossibility  of  prov- 
ing the  same  facts  by  any  other  witness; 
and,  had  they  shown  any  effort  at  all  on 
their  part  to  prepare  a  defense  to  the  action, 
the  court  below  would,  no  doubt,  have  grant- 
ed a  continuance.  But  there  had  been  long 
delay,  and  the  record  fails  to  show  in  any 
formal  or  legal  way  that  they  had,  or  claim- 
ed to  have,  any  defense.  Not  only  had  the 
case  stood  for  nearly  two  years  without  the 
entry  of  any  plea,  or  any  Indication  upon 
the  record  that  there  was  any  defense  to  the 
action;  but  the  record  shows  that  at  the 
time  Judgment  was  rendered,  nobody  ap* 
peared,  for  the  order  recites  that  the  defend- 
ants, being  solemnly  called,  came  not  But 
the  affidavits  which  had  been  tendered  upon 
the  preceding  day  were  filed  by  the  def^d- 
ants.  This  is  rather  contradictory,  for  it  is 
difficult  to  say  how  defendants  could  be  both 
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In  and  out  of  court  at  the  same  time.  It 
probably  meana  tbat  the  affidavits  were  sent 
to  Mr.  Moreland  to  be  filed  by  him  for  the 
defendants,  but  that  he  had  no  authority  to 
do  anything  else.  In  other  words,  that  he 
had  no  authority  to  file  a  plea  and  set  up 
any  defense  to  the  action.  From  the  papers 
filed  on  the  motion  for  a  new  trial,  this  ap- 
pears to  have  been  the  true  situation.  In 
passing  upon  the  motion  for  a  continuance, 
the  trial  court,  no  doubt,  considered  the  long- 
continued  failure  of  the  defendants  to  dis- 
close any  defense,  as  well  as  the  absence  of 
anybody  at  that  time  to  make  such  disclo- 
sure, and  came  to  the  conclusion  that  the  de- 
fendants were  making  no  effort  to  prepare 
for  trial,  but,  on  title  contrary,  were  seeking 
delay.  Where  the  court  is  satisfied  that  a 
party  Is  merely  fighting  off  the  trial,  Instead 
of  preparing  for  it,  refusal  of  a  continuance 
is  held  to  be  proper.  "Applications  for  con- 
tinuances are  addressed  to  the  discretion  of 
the  court,  and  much  must  be  left  to  the  tri- 
bunal which  has  the  parties  before  it;  and  It 
must  determine,  from  a  variety  of  circum- 
stances occurring  in  its  presence,  whether  ap- 
plications for  continuance  are  made  in  good 
faith,  or  are  merely  intended  to  protract  the 
controversy,  and,  even  when  made  in  good 
faith,  a  reasonable  degree  of  diligence  i^ould 
be  exacted."  Fiott  v.  Ck>mmonweaIth,  12 
Grat  576.  '^here  the  circumstances  satis- 
fy the  court  that  the  real  purpose  in  moving 
for  a  continuance  is  to  delay  or  evade  a  tri- 
al, and  not  to  prepare  for  it,  then,  though 
the  witnesses  have  been  summoned,  and  the 
party  has  sworn  to  their  materiality,  and 
that  he  cannot  safely  go  to  trial  without 
them^  the  continuance  should  be  refused." 
Hewitt  V.  Commonwealth,  17  Grat.  627.  To 
the  same  effect,  see  Mendum  v.  Common- 
wealth, 6  Rand.  704;  Harris  v.  Harris,  2 
Leigh,  684;  Marmet  Oo.  v.  Archibald,  37  W. 
Va.  778,  17  S.  B.  299.  That  the  failure  of 
the  defendants  did  not  consist  of  mere  want 
of  diligence  in  procuring  the  attendance  of 
witnesses  is  not  overlooked.  The  persons 
whose  absence  was  necessitated  by  the  ill- 
ness of  Alpha  Ralphsnyder  were  defendants. 
Being  parties,  there  was  no  necessity  for  pro- 
cess to  bring  them  into  court  as  witnesses. 
The  summons  commencing  the  action  brought 
them  in  for  all  purposes,  and  the  affidavits 
may  have  sufficiently  accounted  for  their  ab- 
sence. Nevertheless  the  defendants  were  in 
default  They  had  failed  to  put  upon  the 
record  as  evidence  of  their  good  faith  that 
they  had  any  defense  to  the  action,  and  had 
persisted  in  withholding  their  defense  to  a 
point  which  justified  a  conclusion  on  the  part 
of  the  cour'c  that  they  had  no  defense,  and 
were  merely  resorting  to  pretexts  and  sub- 
terfuges to  prevbnt  the  entry  of  Judgment 
against  them.  In  Logic  v.  Black,  24  W.  Va.  2, 
21,  Judge  Green  says:  "It  may  be  regarded 
as  settled  law.  in  Virginia  and  in  this  state 
tbat  where  a  party  has  obtained  one  or  more 
continuances  at  prior  terms  of  the  court,  and 
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the  court,  in  the  exercise  of  its  discretion,  re- 
fuses to  again  continue  his  case,  even  when 
he  has  apparently  brought  himself  within  the 
general  rule  which  ordinarily  entitles  a  par- 
ty to  a  continuance,  the  appellate  court  will 
not  reverse  such  case  because  of  the  refusal 
of  the  circuit  court  to  grant  such  continu- 
ance, unless  the  party  complaining  makes 
out  a  very  strong  case,  and  the  appellate 
court  sees  that  the  party  has  suffered  from 
an  abuse  by  the  circuit  court  of  its  legal  dis- 
cretion. Some  appellate  courts  have  gone 
farther  than  ours  and  have  held  that  they 
would  not  review  the  exercise  of  such  dis- 
cretion by  the  inferior  court,  whose  oppor- 
tunities of  exercising  its  discretion  in  such 
case  must  greatly  exceed  that  of  the  appel- 
late court.  We  have,  however,  determined 
that  the  exercise  of  such  discretion  is  re- 
viewable, but  under  such  circumstances  the 
leaning  of  the  court  will  be  strong  to  sup- 
port the  action  of  the  circuit  court"  Under 
the  circumstances,  it  cannot  be  said  that  the 
circuit  court  has  abused  the  discretion  vest- 
ed in  it  concerning  continuances.  If,  upon 
the  application  of  parties  who  have  been  so 
long  in  default  and  so  grossly  negligent  of 
their  interests,  and  apparently  so  unwilling 
to  assert  their  defense  and  come  to  an  Issue, 
an  appellate  court  will  reverse  a  judgment 
founded  upon  such  negligence  and  apparent 
obstinacy,  the  trial  courts  will  be  compelled 
in  the  future  to  proceed  with  great  caution 
in  forcing  unwilling  litigants  to  submit  their 
cases. 

Apprehending  and  forestalling  the  possible 
assumption  on  the  part  of  counsel  of  the 
oversight  by  the  court  of  the  representation 
contained  in  the  affidavits  ffied  on  the  motion 
for  a  new  trial  concerning  an  alleged  pend- 
ing compromise  as  the  reason  for  the  failure 
to  file  a  plea,  it  is  noted  here  that  no  pend- 
ing^ compromise  or  any  other  matter  by  way 
of  excuse  for  failure  to  file  the  plea  was 
brought  to  the  attention  of  the  court  at  the 
time  It  refused  the  continuance.  On  the 
ground  of  surprise,,  the  pendency  of  a  com- 
promise might  have  been  urged  even  at  that 
late  day  as  ground  for  continuance,  but  it 
was  not;  and  it  was  too  late  after  the  ad- 
journment of  the  term  to  make  it  available 
for  a  continuance  or  the  setting  aside  of  the 
judgment  and  It  cannot  be  urged  here,  for 
the  reason  that  hi  order  to  be  available  here, 
it  must  have  been  in  the  record  at  the  time 
the  court  below  took  the  action  complained 
of,  so  as  to  make  that  action  erroneous. 
This  court  cannot  grant  relief  upon  matter 
sought  to  be  introduced  into  the  record  long 
after  the  judgment  had  been  rendered,  and 
the  record  of  the  cause  in  the  court  below 
had  been  so  thoroughly  completed  and  made 
final  that  it  could  not  there  be  altered.  This 
court  has  no  original  jurisdiction  of  bills  in 
equity  for  relief  against  judgments  on  the 
ground  of  surprise,  accident  or  mistake.  If 
a  compromise  was  pending,  it  was  known  to 
the  defendants,  and  they  were  bound  to  bring 
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it  to  tbe  attention  of  the  court  In  order  to 
make  It  available.  In  the  same  connection, 
it  is  urged  that,  by  reason  of  the  Ignorance 
of  the  attorney  for  the  defendants  of  the 
bar  meeting  at  which  the  case  was  set  for 
hearing,  defendants  were  surprised  and  mis- 
led. No  such  claim  was  made  in  either  of 
the  three  affidavits  filed  in  support  of  the  al- 
leged motion  for  a  continuance,  nor  even 
now  are  the  rules  presented  in  violation  of 
which  it  is  said  the  case  was  set  for  hear- 
ing. Clearly,  there  is  nothing  in  these  con- 
tentions. 

The  action  of  the  court  in  overruling  the 
motion  to  quash  the  execution  was  excepted 
to,  and  assigned  as  a  ground  of  error  in  the 
petition  for  the  writ  of  error;  but  nothing  Is 
said  on  that  subject  in  the  brief,  from  which 
it  may  be  inferred  that  these  assignments 
have  beea  abandoned.  However,  nothing 
indicating  any  error  in  this  connection  ap- 
pears in  the  record.  The  execution  is  dated 
May  6,  1902,  more  than  60  days  after  Judg- 
ment, with  interest  thereon 'from  the  date 
thereof,  and  for  the  costs  which  the  clerk, 
taxed  at  $43.30.  The  costs  were  properly  in- 
serted, because  the  judgment  gave  costs, 
leaving  the  taxation  thereof  to  the  clerk, 
which  is  usual  and  proper. 

For  the  reasons  aforesaid,  the  Judgments 
complained  of  are  affirmed. 


(54  W.  Va.  467) 

McGLUNG  et  al.  v.  SIEG  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  22,  1902.) 

DESCENT  AND  DISTRIBUTION—LIABILITY  OP 
DISTRIBUTEES— SUBSEQUENT  PAYMENT  OF 
DEBT— CONTRIBUTION— PROPERTY  SUBJECT— 
ATTACHMENT— AFFIDAVIT— ORDER  OF  PUB- 
LICATION. 

1.  Where  an  administrator,  having  no  notice 
of  a  debt  against  tbe  estate  of  bis  intestate, 
makes  distribution  of  tbe  estate,  and  is  after- 
wards compelled  to  pay  tbe  debt,  and  there  is 
no  fraud  or  improper  conduct  imputable  to 
him  respecting  either  creditor  or  tbe  distribu- 
tees, he  may,  m  equity,  compel  tbe  distributees 
to  refund  to  him  tbe  amount  of  tbe  debt,  in- 
terest, and  costs  which  be  has  been  compelled 
to  pay,  and  his  expenses  in  tbe  defense  of  the 
suit,  nitbougb  be  has  taken  no  refunding  bond. 

2.  When  tbe  principal  administrator  of  an 
estate  has  been  appointed  and  resides  in  an- 
other state,  and  an  ancillary  administrator  has 
been  appointed  in  this  state,  and  such  ancil- 
lary administrator  has,  in  ignorance  of  a  debt 
against  tbe  estate  of  bis  intestate^  turned  the 
assets  over  to  tbe  principal  administrator,  and 
the  principal  administrator  has  made  complete 
or  partial  distribution  thereof,  and  the  ancil- 
lary administrator  is  compelled  to  pay  such 
debt  out  of  bis  own  funds,  and  is  not  guilty  of 
any  fraud  or  improper  conduct,  be  is  entitled 
to  reimbursement  by  tbe  distributees,  and  he 
is  not  compelled  to  go  to  the  foreign  jurisdic- 
tion to  obtain  such  relief,  if  any  of  tbe  distrib- 
utees have  property  within  this  state  sufficient 
to  reimburse  him,  and  he  may  proceed  by  for- 
eign attachment  against  such  property,  but  bis 
recovery  against  the  distributee  will  be  lim- 
ited to  tbe  amount  which  the  distributee  has 
received  from  the  estate. 

S  L  See  Executors  and  Administratora,  yol.  22, 
Cant.  Dig.  88  1319.  1820.  1328. 


3.  While  it  is  necessary,  when  all  of  the  dis- 
tributees are  within  tbe  jurisdiction  of  the 
oourt  in  which  tbe  administrator  is  entitled  to 
proceed  for  such  relief,  that  all  of  them  shall 
be  made  parties,  to  tbe  end  that  they  shall  con- 
tribute ratably,  and  that  it  may  not  be  in  tbe 
I>ower  of  tbe  administrator  to  throw  the  whole 
liability  upon  one  of  them  in  tbe  first  instance, 
yet,  when  they  are  not  all  within  tbe  jurisdic- 
tion of  tbe  court,  be  may  sue  such  of  them  as 
are  within  tbe  reach  of  tbe  court's  process, 
and,  if  they  are  all  nonresidents  and  any  of 
them  have  property  within  reach  of  such  pro- 
cess, it  ma;r  be  subjected  by  attachment  in  a 
suit  in  equity. 

4.  The  administrator's  right  to  reimburse- 
ment is  not  limited  to  payment  out  of  the  spe- 
dtic  morey  or  property  received  from  the  es- 
tate by  tbe  distributee,  and  any  property  be- 
longing to  tbe  distributee,  which  is  liable  for 
bis  debts  generally,  may  be  subjected,  but  not 
for  a  larger  amount  than  be  has  received  from 
tbe  estate. 

6.  Where  tbe  affidavit  for  attachment  and 
other  papers  in  tbe  cause  show  that  the  de- 
fendants are  nonresidents,  and  no  order  of  pub- 
lication has  been  taken  on  tbe  return  day  of 
tbe  process,  tbe  plaintiff  is  entitled  to  a  rea- 
sonable time  in  which  to  perfect  bis  suit  by 
order  of  publication,  and  the  suit  does  not 
abate  immediately  upon  the  return  of  the  pro- 
cess and  failure  to  take  tbe  order  of  publica- 
tion. 

6.  A  general  appearance  by  any  of  the  non- 
resident defendants  renders  an  order  of  publi- 
cation unnecessary  as  to  such  of  them  as  ap- 
pear. 

(Syllabus  by  tbe  Court) 

Appeal  from  Circuit  Court,  Pendleton 
County;  R.  W.  Dailey,  Jr.,  Judge. 

Bill  by  D.  G.  McClung,  administrator  of 
James  M.  Sieg,  against  John  S.  McNulty  and 
others.  Decree  for  plaintiff,  and  certain  de- 
fendants appeal    Affirmed. 

Flournoy,  Price  &  Smith,  for  appellants. 
B.  B.  Heiner  and  Reynolds  &  Forman,  for 
appellees. 

POFFENBARGER,  J.  This  is  a  suit  in 
equity  brought  in  the  circuit  court  of  Pen- 
dleton county  by  D.  O.  McClung,  administra- 
tor of  James  M.  Sieg,  deceased,  whose  dom- 
icile was  in  Virginia  at  the  time  of  his 
death,  against  John  S.  McNulty,  the  Vhrginia 
administrator  of  said  Sieg,  as  such  admin- 
istrator and  in  his  own  right,  the  widow  and 
heirs  at  law  of  said  Sieg,  and  S.  B.  McCSung, 
for  the  purpose  of  compelling  Frances  V. 
Sieg  to  refund  to  the  West  Virginia  admin- 
istrator out  of  her  distributive  share  the 
sum  of  $1,028.62,  the  amount  of  a  judgment 
and  cost  of  defending  the  suit,  for  a  debt  of 
which  the  administrator  had  no  notice  at 
the  time  he  made  distribution,  or,  to  be  more 
accurate,  permitted  the  Virginia  administra- 
tor to  collect  the  assets  in  West  Virginia 
and  make  the  distribution,  if,  legally  speak- 
ing, distribution  has  been  made.  It  is  claim- 
ed by  McClung  that  the  fund  which  he  has 
attached  in  the  hands  of  S.  B.  McClung  is  a 
part  of  the  uncollected  assets  of  the  estate 
of  his  intestate,  although  the  Virginia  ad- 
ministrator had,  long  before  the  bringing  of 
this  suit,  turned  that  fund  over  to  Frances 
V.  Sieg,  the  widow,  as  part  of  her  distribui 
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tive  8hare»  and  released  8.  B.  McClung,  the 
debtor,  and  McOlung  had  executed  a  new 
note  for  the  amount  payable  to  Frances  Y. 
Sieg.  So  the  debt  which  S.  B.  McOlung  owed 
to  James  M.  Sieg,  plaintUTs  intestate,  re- 
mained In  the  hands  of  McGlung  at  the  time 
this  suit  was  brought,  but  was  claimed  by 
Frances  V.  Sieg.  Mrs.  Sieg  had  received 
from  the  domiciliary  administrator  in  all 
^,551  up  to  February  1,  1895,  and  there  yet 
remained  due  her,  on  account  of  her  dis- 
tributiLve  share  as  shown  by  the  record, 
$873.88  at  that  time;  but,  of  the  amount  so 
received  by  her,  $1,101  was  the  amount  in 
the  hands  of  S.  B.  McGlung,  which  he  did 
not  collect,  but  for  which  she  took  his  note. 
McOlung  owed  her,  on  account  of  some 
transaction  between  them,  $100,  with  inter- 
est from  June  8,  1886.  This  last  sum  seems 
not  to  have  been  any  part  of  the  estate  of 
James  M.  Sieg.  Mrs.  Sieg,  McNulty,  and  the 
heirs  of  James  M.  Sieg  being  nonresidents, 
an  order  of  publication  was  taken  against 
them,  and  Mrs.  Sieg  appeared  and  filed  her 
separate  demurrer  and  answer  to  the  bill, 
but  there  was  no  appearance  for  any  of  the 
other  parties,  except  S.  B.  McOlung,  who  filed 
his  answer  as  garnishee  in  the  attachment 
proceeding.  From  his  answer  and  the  plead- 
ings and  evidence  in  the  case,  the  court  found 
that  there  was  due  from  him  to  Frances  Y. 
Sieg  the  sum  of  $1,1(]I^.17,  velth  interest  from 

the  day  of  ,  1891,  subject  to  a 

credit  of  $300  as  of  February  9,  1894;  $100, 
December  18,  1894;  $300,  February  2,  1896; 
$100,  January  5,  1895;  $300,  February  10, 
1896;  and  that  he  was  also  indebted  to  her 
in  the  further  sum  of  $100,  with  Interest 
thereon  from  June  8,  1896,  and  on  the  10th 
day  of  November,  1899,  made  a  decree  re- 
quiring S.  B.  McOlung  to  pay  over  to  D.  G. 
McGlung,  the  plaintiff,  the  amount  due  from 
him  to  Frances  Y.  Sieg  as  assets  of  the  estate 
of  James  M.  Sieg,  deceased,  subject  to  the 
payment  of  any  debts  against  said  estate. 
It  is  from  said  decree  that  this  appeal  was 
taken. 

It  seems  that  the  facts  in  reference  to  the 
debt  paid  by  D.  G.  McGlung,  admhiistrator, 
after  the  funds  belonging  to  the  estate  of  his 
intestate,  except  those  in  the  hands  of  S. 
B.  McOlung,  had  by  his  consent  been  col- 
lected and  taken  out  of  the  state  by  the  Yir- 
ginia  administrator,  and  the  money  in  S.  B. 
McOlung's  hands  had  been  turned  over  to 
Mrs.  Sieg  as  part  of  her  distributive  share, 
are  such  as  would  entitle  the  plaintiff,  upon 
proper  proceedings  in  a  court  of  equity,  with 
tbe  necessary  parties  in  court,  to  compel  re- 
imbursement by  the  distributees  and  heirs, 
although' no  refunding  bond  was  taken  from 
tliem.  McOiung  was  appointed  as  adminis- 
trator in  1876,  and  there  was  a  large  amount 
of  money  in  the  state  of  West  Virginia  due 
to  his  intestate  which  he  might  have  collect- 
ed; but,  as  it  appeared  that  there  were  no 
debts  of  any  consequence  due  from  him  to 
persons  residing  in  this  state,  McGlung  per- 


mitted O.  P.  Jones,  who  had  been  the  law 
partner  of  Mr.  Sieg  In  his  lifetime,  and  who 
was  familiar  with  his  business,  to  collect,  as 
attorney  for  plaintiff,  nearly  $6,000,  and  pay 
it  to  McNulty.  After  this  had  been  done,  and 
the  McOlung  debt  had  been  turned  over  to 
Mrs.  Sieg,  a  Judgment  was  rendered  against 
D.  G.  McOlung,  administrator,  in  the  circuit 
court  of  Pocahontas  county,  in  June,  1893, 
for  the  sum  of  $712.15,  with  Interest  from  the 
20th  day  of  October,  1892,  for  a  debt  due 
from  the  estate  of  his  intestate.  In  April, 
1897,  a  decree  was  entered  in  a  chancery  suit 
in  Pendleton  county  requiring  said  McOlung 
to  pay  the  said  Judgment,  then  amounting  to 
$904.07,  out  of  his  own  funds.  This  was  sat- 
isfied by  him  on  the  5th  day  of  May,  1897, 
and,  with  the  interest  and  costs,  then 
amounted  to  $945.17.  In  addition  to  that,  he 
had  been  compelled  to  pay  out  $83.45  in  de- 
fending these  suits,  making  his  total  outlay 
$1,028.62. 

The  debt  which  McOlung  was  compelled 
to  pay  seems  to  have  been  stubbornly  contest- 
ed on  his  p&Tt,  and  there  Is  no  evidence  of 
any  fraud  or  improper  conduct  imputable  to 
him  in  that  connection,  and  the  debt  did  not 
appear  until  after  the  assets  had  passed  out 
of  his  hands.  Under  such  circumstances 
legatees  may  be  compelled  to  refund,  and 
the  same  rule  is,  of  course,  applicable  to  dis- 
tributees of  an  intestate's  estate.  Jones  v. 
Williams,  2  Oall,  103;  Burnley  v.  Lambert, 
1  Wash.  312;  Gallego's  Ex'rs  v.  Lambert,  3 
Leigh,  465;  1  Tuck.  Oom.  425;  Robertson 
V.  Archer,  5  Rand.  319,  where,  although  the 
court  refused  a  decree  for  refunding  because 
the  claim  was  too  old,  the  principle  is  ad- 
mitted and  the  legatees  were  compelled  to 
give  refunding  bonds  for  the  benefit  of  the 
executors  as  to  claims  of  any  other  creditors 
that  might  exist;  Bower's  Ex'r  v.  Glenden- 
ing,  4  Munf.  219.  Here  the  court  holds  that 
'*if,  without  fraud  or' collusion,  a  decree  be 
rendered  by  a  court  of  competent  Jurisdiction 
against  an  executor,  he  may  bring  his  suit  in 
equity  against  the  legatees  for  contribution 
to  satisfy  such  decree."  This  court  announc- 
es the  same  doctrine  in  McEndree  v.  Mor- 
gan, 31  W.  Ya.  521,  8  S.  B.  285. 

But  it  is  seriously  contended  that,  in  or^ 
der  to  compel  reimbursement,  the  executor 
or  administrator  must  sue  all  the  distribu- 
tees or  legatees,  so  that  the  burden  of  re- 
funding will  fall  upon  them  in  proportion 
to  what  they  have  received  from  the  estate, 
and  that  the  suit  cannot  be  maintained 
against  Mrs.  Sieg  alone,  she  being  the  only 
one  of  the  distributees  who  has  appeared. 
The  others  are  all  nonresidents,  and,  if  Mrs. 
Sieg  cannot  be  held  in  this  suit,  the  admin- 
istrator will  be  .compelled  to  go  to  a  for- 
eign Jurisdiction  to  enforce  his  claim.  In 
Yirginia  he  might  be  able  to  make  them  all 
defendants  in  one  suit,  but  he  insists  that 
this  court  will  not  compel  him  to  go  out  of 
the  state  for  that  purpose.  It  is  undoubted- 
ly true  that,  ordinarily,  all  the  legatees  or 


212 


46  SOUTHBASTHRN  RBFORTEIB. 


(W.Vt. 


dlfltrttratees  should  be  parties.  "The  cred- 
itors have  a  double  remedy:  First,  against 
the  executors  at  law,  in  which  case  the  exe- 
cutors have  their  remedy  in  equity  against 
the  legatees  to  compel  them  to  refund;  or 
secondly,  the  creditors  may  in  equity  pursue 
the  estate  in  the  hands  of  the  legatees;  and, 
in  either  case,  all  the  legatees  must  be  made 
parties,  that  the  charge  may  not  fall  upon 
one,  but  may  be  equally  borne  by  the  whole. 
But  if  this  direct  mode  against  a  particular 
legatee  was  permitted,  it  would  put  it  in 
the  power  of  the  creditor  to  mark  out  the 
person  in  the  first  instance  to  sustain  the 
whole  weight."  Burnley  v.  Lambert,  1 
Wash.  313;  Scott  v.  Halliday,  6  Munf.  103; 
Sampson  v.  Bryce,  Id.  175;  Lewis  v.  Overby's 
Adm'r,  31  Grat  601.  But  the  circumstances 
of  this  case  are  unusual  and  extraordinary 
in  this,  that  Mrs.  Sieg  is  the  only  dis^ 
tributee  (assuming  that  the  legal  title  to  the 
fund  in  McClung's  hands  was  held  by  her 
when  it  was  attached)  who  had  any  property 
in  this  state  that  could  be  subjected  to  the 
claim  of  the  administrator.  But  for  that  cir- 
cumstance, he  would  have  had  no  remedy 
against  her  here.  Had  they  all  been  resi- 
dents of  the  state  of  West  Virginia,  or  all 
had  property  within  the  jurisdiction  of  the 
court,  it  would  have  been  the  duty  of  Mc- 
Clung  to  sue  them  all  and  make  them  con- 
tribute ratably  to  his  reimbursement  As 
it  is  clear  that  for  want  of  means  to  bring 
any  of  them  except  Mrs.  Sieg  within  the 
jurisdiction  of  the  court  plaintifC  can  proceed 
against  her  only,' shall  it  be  said  that  he  is 
deprived  of  his  remedy  against  her  because 
jurisdiction  of  the  balance  of  the  distributees 
cannot  be  obtained?  If  that  be  true,  and 
the  distributees  were  domiciled  in  different 
states*  he  could  not  obtain  relief  against  any 
of  them.  Such  is  not  the  tendency  of  the 
decisions  nor  the  spirit  of  the  law.  In 
Ryan's  Adm'r  v.  McLeod,  32  Grat  367,  where 
it  was  sought  to  subject  real  estate  in  the 
hands  of  heirs  to  the  payment  of  their  an- 
cestor's debts,  one  of  them  had  sold  his 
portion  to  a  bona  fide  purchaser  and  had 
become  insolvent,  and  the  portions  of  the 
other  heirs  were  subjected  to  the  payment 
of  the  whole  of  the  debts.  The  same  princi- 
ple is  applied  In  Lewis  v.  Overby's  Adm*r, 
31  Grat  601.  Although  these  cases  are  not 
exactly  in  point,  they  show  that,  'v^ere  it 
is  impossible  to  make  the  heirs  contribute 
ratably,  the  portion  which  cannot  be  col- 
lected from  one  of  them  because  of  his  in- 
solvency may  be  charged  against  the  others. 
The  case  Is  analogous  to  that  of  a  joint  de- 
mand, as  to  which  it  is  necessary  that  all 
the  obligors  be  made  parties.  In  those  cases 
the  nonresidence  of  part  of  them  does  not 
preclude  judgment  as  to  sueh  of  them  as 
can  be  legally  served  with  process.  Nor  is 
it  any  objection  to  proceeding  by  attachment 
as  to  any  of  them  who  may  happen  to  have 
property  within  the  jurisdiction  of  the  court 
"Where,  in  an  action  or  suit  against  two  or 


more  defendants,  the  process  is  served  upon 
part  of  them,  the  plaintiff  may  proceed  to 
judgment  as  to  any  so  served,  and  either  dis- 
continue it  as  to  the  others,  or  from  time  to 
time,  as  the  process  is  served  as  to  such 
others,  proceed  to  judgment  as  to  them  until 
judgments  be  obtained  against  all."  Gbde 
1899,  c.  125, 1 52.  If  Mrs.  Sieg  is  compelled  to 
pay  the  whole  of  this  judgment,  she  will  be 
entitled  to  contribution  from  the  other  distrib- 
utees of  the  estate.  "Legatees  are  liable  to 
refund,  even  at  the  suit  of  other  legatees,  in 
some  cases.  As  where  the  assets  were  orig- 
inally deficient,  and  all  are  bound  to  abate 
In  proportion;  there,  if  the  executor  pays 
one  in  preference  to  the  rest,  they  may  ex- 
hibit their  bill  and  compel  him  to  refund." 
Tuck.  Com.  425;  Toll.  341.  "In  all  cases 
legatees  are  liable  to  refund  at  the  suit  of 
creditors  if  there  is  a  deficiency  of  assets.'' 
Tuck.  Com.  425.  The  same  principle  that 
makes  it  necessary  to  make  all  the  distribu- 
tees parties,  where  the  administrator  is  en- 
titled to  be  reimbursed^  and  all  can  be  made 
parties,  entitles  one  legatee,  who  is  compelled 
to  refund  the  whole  amount  to  the  personal 
representative,  to  have  contribution  from  all 
the  others.  Manifestly,  it  is  a  hardship  up- 
on Mrs.  Sieg  to  compel  her  to  refund  the 
whole  of  this  debt  to  the  administrator.  Bat 
as  she  may  compel  the  pther  distributees  to 
contribute  and  relieve  her  of  all  of  it  except 
what  she  is  equitably  bound  to  pay,  it  would 
be  a  much  greater  hardship  upon  the  admin- 
istrator to  den^r  him  relief,  for  in  that  event 
he  has  no  remedy.  Although  it  is  claimed 
that  he  should  have  gone  to  the  state  of 
Virginia  to  have  instituted  this  suit,  where 
he  could  have  brought  all  the  distributees  in 
to  answer  his  bill,  that  contention  is  not  in 
conformity  with  the  principles  of  law. 
Where  a  plaintiff  may  resort  to  either  of 
two  different  forums  in  the  same  jurisdic- 
tion, the  one  to  which  he  does  go  will  not 
turn  him  away  simply  because  he  may  obtain 
relief  elsewhere.  This  being  true,  it  will  be 
difficult  to  find  a  satisfactory  reason  for  the 
refusal  of  a  court  having  power  and  au- 
thority to  give  relief,  to  entertain  the  plain- 
tiff's bill  on  the  ground  that  he  may  obtain 
relief  in  a  foreign  jurisdiction.  No  prece- 
dent for  such  action  has  been  cited  or  found. 
These  views  are  strengthened  by  the  fol- 
lowing legal  propositions:  "Each  independ- 
ent sovereignty  considers  itself  competent 
to  confer,  whenever  there  is  occasion,  a 
probate  authority,  whether  by  letters  testa- 
mentary or  of  administration,  which  shall 
operate  exclusively  and  universally  within 
its  own  sovereign  jurisdiction,  there  being 
property  of  the  deceased  person,  or  lawful 
debts  owing,  within  reach  of  its  own  man- 
date and  judicial  process."  Schouler's  Ex. 
&  Adm'r,  $  165.  One  of  the  main  purposes 
of  the  appointment  of  an  ancillary  adminis- 
trator is  the  subjection  of  the  assets  of  the 
decedent  to  the  payment  of  his  debts  due 
the  citizens  of  the  local  sovereignty.    *1d 
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practice,  tbe  local  80Yerelgnt7«  itate  or  na- 
tional, permits  letters  to  issue  npon  the  es- 
tates of  deceased  nonresidents,  mainly  for 
the  purpose  of  conveniently  subjecting  such 
assets  to  the  claims  of  creditors  entitled  to 
sue  in  the  local  courts,  and  for  appropriating 
whateyer  balance  may  remain  to  the  state  or 
soTereign,  by  way  of  distribution,  in  default 
of  known  legatees  or  kindred."  Id.  §  166. 
While^  by  comity,  the  courts  of  the  Jurisdic- 
tion in  which  the  property  is  found  will 
recognize  the  rights  of  nonresident  legatees 
and  heirs,  and'  will  permit  any  surplus,  after 
paying  the  local  indebtedness,  to  be  paid 
over  to  the  domiciliary  administrator  or  ex- 
ecutor, it  is  only  done  in  a  spirit  of  comity 
and  as  a  matter  of  Judicial  ^scretlon.  The 
local  sovereignty  may  compel  them  to  come 
Into  its  own  Jurisdiction  to  receive  what  be- 
longs to  them,  ••The  rule  to  thus  pay  over 
Is  not,  however,  absolute;  on  the  contrary, 
the  transfer  will  not  be  made  if  deemed,  un- 
der the  circumstances,  improper;  and  legis- 
lative policy  is  to  secure  the  rights  of  its 
creditors  and  citizens  at  all  hazards.  ♦  ♦  • 
For  the  spirit  of  comity  does  not  require  ihkt 
citizens  shall  be  put  to  the  inconvenience 
and  expense  of  proving  and  collecting  their 
claims  abroad  when  there  are  assets  at 
hand.'*  Id.  §  174.  Another  matter  wortiiy 
of  consideration  in  this  connection  is  that 
the  West  Virginia  administrator  could  not, 
as  such,  sue  In  the  courts  of  Virginia,  if  at 
all,  without  making  settlement  there  of  his 
administration  accounts,  and  it  may  be 
doubted  whether  he  could  sue  at  all  in  Vir- 
ginia, where  there  is  another  administrator 
of  the  same  intestate,  except  as  a  creditor. 
If  not  actual  obstacles,  there  are  incon- 
veniences standing  in  the  way  of  this  plain- 
tiff if  he  should  be  turned  out  of  the  courts 
of  this  state  and  compelled  to  go  to  Virginia 
to  enforce  reimbursement 

Another  contention  is  that  the  fund  in  the 
hands  of  S.  B.  McClung  cannot  be  treated  as 
assets  of  the  estate  of  plaintlfTs  Intestate 
because  it  has  been  turned  over  to  Mrs.  Sieg. 
If  It  were  uncollected  and  unadministered 
assets,  there  is  no  ground  upon  which  this 
suit  could  be  resisted.  But  it  is  claimed  that 
it  has  been  collected,  with  the  consent  of  the 
plaintiff,  by  the  Virginia  administrator,  and 
distributed  by  him,  and  that,  in  consequence 
thereof,  the  West  Virginia  administrator,  not 
having  paid  It  to  Mrs.  Sieg,  cannot  be  reim- 
bursed out  of  that  fund.  Under  the  prin- 
ciples of  law  governing  the  relations  of  an- 
cillary and  domiciliary  administrators,  the 
collection  and  distribution  of  the  West  Vir- 
ginia assets  by  the  Virginia  administrator, 
with  the  oonsent  of  the  West  Virginia  ad- 
ministrator, is  equivalent  to  such  collection 
and  distribution  by  the  West  Virginia  ad- 
ministrator. The  Virginia  administrator  could 
make  no  collections  here,  except  with  the 
consent  of  McOlung.  Schouler's  Ex.  &  Adm'r, 
f  173. 

But  it  is  <x>ntended  further  that  the  greater 


part  of  the  money  In  the  hands  of  S.  B.  Mc- 
Clung and  claimed  b7  Mrs.  Sieg  never  was 
the  property  of  plaintiff's  intestate,  but  that 
it  belonged  to  Mrs.  Sieg  herself.  She  Is  the 
sister  of  S.  B.  McClung,  and,  on  the  partition 
of  the  real  estate  of  their  father  in  1867, 
there  became  due  to  her  from  her  brother 
$250  as  owelty  of  partition.  Her  husband 
loaned  McClung  some  additional  money,  and 
took  his  note  payable  to  himself  for  his  own 
money  and  the  money  due  his  wife.  The 
$100  hereinbefore  mentioned  is  money  that 
Mrs.  Sieg  loaned  her  brother,  S.  B.  McClung. 
Granting,  for  the  purpose  of  discussion,  that 
all  this  money  belonged  to  Mrs.  Sieg  and 
never  was  a  part  of  the  assets  of  James  M. 
Sieg,  it  is  liable  to  be  subjected  to  the  pay- 
ment of  plaintiff's  claim.  Her  liability  to 
refund  is  contractual  In  its  nature,  and  not 
only  the  specific  fund  or  property  which  she 
received  for  her  distributive  share,  but  any 
other  property  belonging  to  her  and  found 
in  the  state  of  West  Virginia,  which,  by  its 
nature,  may  be  subjected  to  the  payment  of 
her  debts  generally,  is  liable.  The  only  lim- 
itation is  that  she  shall  not  be  compelled  to 
pay  back  more  than  she  has  received  from 
the  estate.  There  is  no  possibility  of  her  be- 
ing compelled  to  do  that  in  this  case,  for  the 
reason  that  she  does  not  deny  having  re- 
ceived from  the  estate  $2,551,  while  the  plain- 
tiff here  only  claims  $1,028.62.  There  is  cer- 
tainly no  rule  which  limits  the  recovery  so 
as  to  make  it  payable  only  out  of  the  spe- 
cific funds  or  property  received  by  the  dis- 
tributee. No  authority  for  any  such  limita- 
tion Is  offered. 

Upon  the  authority  of  Steele  v.  Harkness, 
9  W.  Va.  13,  it  is  claimed  that  the  suit  had 
abated  and  the  court  lost  Jurisdiction,  be- 
cause an  order  of  publication  was  not  taken 
upon  return  of  the  process  but  was  subse- 
quentiy  taken.  The  case  of  Steele  v.  Hark- 
ness does  not  apply  here,  for  the  reason  that 
it  does  appear  here,  as  it  did  not  appear  there, 
by  affidavit,  that  the  defendants,  except  S.  B. 
McClung,  were  nonresidents.  At  any  rate,  the 
case  of  Brown  v.  Gorsuch,  40  S,  B.  376,  de- 
cided at  the  last  term  of  this  court,  settles 
this  question,  for  it  is  there  held  that  in 
such  case  the  plaintiff  shall  have  a  reason- 
able time  in  which  to  perfect  his  proceedings 
by  order  of  publication.  Moreover,  this  rec- 
ord shows  that  the  original  summons  was 
returnable  on  the  first  Monday  in  June,  1897, 
and  that  a  copy  of  it  was  delivered  to  a 
member  of  Mrs.  Sieg's  family  on  the  20th 
day  of  May,  1897.  But  that  service  was 
probably  not  good,  for  the  reason  that  the 
return  does  not  show  in  what  county  the 
service  was  made.  On  the  8th  day  of  June, 
1897,  which  was  the  return  day  of  the  first 
summons,  a  second  summons  was  sued  out, 
and  a  copy  of  that  was,  on  the  12th  day 
of  June,  1897,  delivered  to  Mrs.  Sieg  at  her 
residence  in  Highland  oounty,  Va.  This  was 
equivalent  to  an  order  of  publication.  At 
some  time  in  the  year  1898  Mrs.  Sieg  ap- 
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peared  and  filed  her  demurrer,  for  It  ap- 
pears that  on  the  2ath  day  of  Jane,  1898,  the 
demurrer  was  overruled.  In  the  printed  rec- 
ord there  Is  a  paper  called  a  separate  demnr- 
rer  and  answer  of  Mrs.  Sleg,  but  there  Is  no  or- 
der filing  her  answer.  Her  appearance  gives 
the  court  Jurisdiction  as  to  her.  Lumber  Co. 
V.  Lance,  41  S.  E.  128,  decided  at  this  term. 
But  In  overruling  the  demurrer  the  court  re- 
ferred the  case  to  a  commissioner,  without 
giving  a  day  to  answer.  This  is  assigned 
as  error.  According  to  Neely  v.  Jones,  16 
W.  Va.  625,  37  Am.  Rep.  794,  and  Gofl  v. 
McBee.  47  W.  Va.  153,  34  S.  E.  745,  It  was 
error.  But  it  cannot  possibly  be  prejudicial, 
for  that  order  was  Interlocutory,  and  did  not 
affect  the  merits,  and  Mrs.  Sieg  had  more 
than  a  year  after  that  in  which  to  file  her 
answer  before  final  decree.  In  the  two  cases 
referred  to,  final  decree  was  made  Immedi- 
ately upon  .filing  the  answers.  This  case.  In 
respect  to  that  order  of  reference  and  the  an- 
swer, is  like  the  case  of  Foley  v.  Ruley,  43 
W.  Va.  613,  27  S.  B.  268,  where  It  Is  held 
that  mere  order  of  reference,  deciding  noth- 
ing, may  be  made  without  answer.  Manifest- 
ly, It  was  not  the  duty  of  the  plaintiff  to 
compel  Mrs.  Sieg  to  answer,  and,  while  the 
court  made  no  order  giving  her  time,  the 
record  shows  that  she  did  have  more  than  a 
year  after  her  appearance  in  which  to  file 
her  answer.  Hence  she  cannot  complain  of 
her  own  failure  to  answer. 

The  decree  of  the  10th  day  of  November, 
1899,  requiring  S.  B.  McClung  to  pay  over 
the  money  to  D.  G.  McOlung,  administrator, 
was  erroneous,  for  the  reason  that  at  that 
time  the  court  had  not  Judicially  determined 
how  much  the  plaintiff  was  entitled  to  re- 
quire Mrs.  Sieg  to  refund.  It  was  not  a 
suit  to  recover  unadmlnistered  assets,  but 
one  to  compel  reimbursement,  and  she  could 
not  be  required  to  pay  over  to  him  more  than 
was  necessary  to  reimburse  him.  By  that 
decree  the  report  of  the  commissioner,  for- 
merly made  in  the  cause,  was  recommitted 
without  confirmation.  However,  on  the  9th 
day  of  April,  1900,  after  the  commissioner 
had  again  reported,  the  court  confirmed  his 
report,  and  found  that,  after  applying  on  the 
claim  of  the  plaintiff  all  of  the  money  which 
had  been  paid  to  him  by  S.  B.  McClung  un- 
der the  former  decree,  there  yet  remained 
due  him  and  impaid  $421.98.  The  appeal 
and  supersedeas  were  not  obtained  until  the 
9th  day  of  April,  1900.  Thus,  before  the 
erroneous  decree  was  appealed  from,  the 
court  had  determined  the  amount  to  which 
the  plaintiff  was  entitled,  and  applied  the 
fund  in  controversy  to  its  satisfaction.  Hence 
the  error  in  the  decree  of  November  10,  1899, 
was  substantially  corrected  by  another  de- 
cree before  the  appeal  was  taken.  At  any 
rate,  it  is  made  certain  by  said  subsequent 
decree  that  the  error  in  the  former  one  was 
not  prejudicial.  To  warrant  a  reversal,  the 
error  complained  of  must  be  preJudlclaL 
Clark  v.  Johnston,  15  W.  Va.  804. 


There  being  no  error  In  the  decree,  it  is 
to  be  afilrmed. 

On  Rehearing. 

,Dec.  16,  1903.) 

This  case  was  decided,  and  the  foregoing 
opinion  filed,  on  March  22,  1902.  A  reheai^ 
ing  was  allowed,  on  petition  of  appellant, 
because  of  a  doubt  as  to  whether  she  ought 
to  be  held  for  more  than  a  ratable  proportion 
of  the  debt,  to  be  determnied  by  the  ratio 
which  the  amount  received  by  her  from  the 
estate  bears  to  the  whole  amount  distributed. 
This  question  was  extensively  discussed  on 
the  reargument,  and  a  number  of  cases  cited 
in  support  of  the  contentions  of  the  parties, 
respectively,  but  no  case  expressly  deciding 
the  point  has  been  produced.  Clark  v.  Wil- 
liams, 70  N.  C.  679,  seems  to  support,  to  some 
extent,  the  argument  of  counsel  for  appellant, 
and  will  be  noticed  later  on.  It  is  evwy- 
where  held  that  a  suit  for  reimbursement  by 
the  personal  representative,  or  by  a  creditor 
against  the  distributees,  for  the  payment  of 
his  debt,  must  be  in  equity,  and  that  all  the 
distributees  must  be  made  parties,  and  that 
the  decree  should  be  against  each  distributee 
for  his  ratable  porportion  of  the  debt.  From 
this  it  is  argued  that  such  ratable  proportion 
is  the  limit  of  the  liability  of  each  distributee, 
and  that  he  cannot  be  held  for  more.  An 
equally  strong  argument,  based  upon  the 
same  premise,  might  be  made  for  the  con- 
trary of  the  proposition.  If  the  liability  is 
not  Joint  but  several,  each  distributee  be- 
ing required  to  pay  no  more  In  any  event 
than  such  share,  why  the  necessity  for  suing 
all?  Upon  a  Joint  and  several  contract  the 
parties  to  It  may  be  sued  Jointly,  or  each 
may  be  sued  separately.  Where  the  under- 
taking is  Joint,  they  must  all  be  sued  to- 
gether, and  the  decree  is  against  them  all  for 
the  whole  amount,  and,  if  necessary,  one  of 
them  may  be  required  to  pay  the  entire 
amount  If  the  liability  of  the  distributee  is 
limited  to  a  ratable  proportion  of  the  debt, 
why  may  he  not  be  sued  separately?  Why 
the  necessity  for  suing  all  together?  To  this 
It  was  answered  that  a  settlement  of  the 
administration  account  and  proof  of  the  debt 
against  the  personal  representative  are  pre- 
requisites to  a  decree.  This  is  true,  but  it  is 
not  the  reason  assigned  by  the  courts;  for 
they  say  all  the  distributees  must  be  made 
parties,  in  order  to  prevent  the  burden  of  the 
whole  debt  from  falling  upon  one,  or  such 
of  them  as  the  creditor  may  elect  to  proceed 
against  This  Is  forbidden,  because  it  is  in- 
equitable, and  it  does  not  indicate  the  limita- 
tion of  liability  contended  for.  On  the  Qon- 
trary,  when  the  courts  say  all  the  distribu- 
tees and  legatees  shall  be  made  parties,  in 
order  to  prevent  the  creditor  from  requiring 
the  payment  of  an  undue  amount  from  one 
of  the  parties,  they  Indicate  that  there  is  no 
limit  of  liability,  short  of  the  amount  receiv- 
ed, except  the  equitable  principle  of  contribu- 
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tion,  which  here  concerns  the  remedy  more 
than  the  right.  They  treat  the  amomit  re- 
ceived by  the  distributees  as  a  fund  belonging 
to  the  estate  and  liable  to  the  payment  of  the 
debt,  and  the  distributees  are  brought  in  as 
the  joint  holders  of  that  fund,  or  as  being 
liable  for  the  payment  of  the  debt,  by  reason 
of  their  having  received  from  the  estate  mon- 
ey or  property  which  ought  to  have  been 
applied  to  the  payment  of  the  debt  Then 
the  court,  having  them  all  before  it,  in  or- 
der to  settle  and  determine  the  rights  of  all 
the  parties  by  a  single  decree,  ascertains 
how  much  each  should  pay,  to  the  end  that 
the  equities  between  the  distributees  them- 
selves may  be  adjusted  and  settled,  as  well 
as  the  equity  between  the  creditor  or  person- 
al representative  on  the  one  side  and  all  the 
distributees  on  the  other.  It  makes  two  set- 
tlements b^  a  single  decree,  and  ends  all  con- 
troversies. 

This  principle  is  adverted  to  by  Judge 
Staples  in  Ryan's  Adm'r  v.  McLeod,  32  Grat 
367,  374.  He  says:  "Our  attention  has  been 
called,  however,  to  an  opinion  of  Judge  Tuck- 
er, found  on  page  113,  vol.  2,  of  his  com- 
mentaries, in  which  he  states,  'There  is  much 
reason  and  some  authority  for  the  doctrine 
that  each  heir  should  be  held  responsible 
only  for  his  portion  of  the  debts.'  And  he 
cites  as  authority  the  cases  of  Mason's  Dev- 
isees V.  Peter's  Adm'rs,  1  Munf.  437;  Foster 
&  Wife  et  al.  v.  Crenshaw's  Ex'rs,  3  Munf. 
514;  Hopklrk  v.  Dennis  et  al.,  2  Munf.  326. 
It  will  be  found,  upon  examination,  the  first 
two  cases  only  decide  that  the  lands  of  all 
the  devisees  should  bear  their  ratable  propor- 
tion of  the  debts  In  the  first  Instance,  instead 
of  decreeing  against  one  and  turning  him 
around  upon  the  others  for  contribution-ra 
principle  universally  conceded  and  repeatedly 
acted  upon  by  this  court.  The  last  case,  that 
of  Hopklrk  v.  Dennis,  holds  the  very  reverse 
of  what  Judge  Tucker  supposes.  There  it 
was  conceded  that  one  of  the  devisees  had 
wasted  his  portion  of  the  estate,  and  was 
insolvent  The  court  held  that  the  chancery 
court  erred  In  not  decreeing  that  the  other 
devisees  should  pay  the  insolvent  devisee's 
portion,  in  due  and  ratable  proportions,  to  the 
extent  of  the  lands  devised." 

The  case  just  quoted  from  was  cited  in 
the  former  opinion  as  affirming  the  proposi- 
tion decided  m  Hopklrk  v.  Dennis.  Some 
other  cases  were  there  cited  to  the  same  ef- 
fect, and  it  is  argued  that  they  do  not  apply 
because  the  proceedings  were  against  the 
heirs  in  respect  to  real  estate  descended  and 
deyised,  instead  of  legatees  and  distributees 
to  whom  the  personal  estate  had  been  paid 
over,  leaving  debts  unpaid.  And  it  is  said 
that  each  heir  Is  liable  for  the  whole  amount 
because  the  statute  expressly  makes  him 
liable.  But  it  is  to  be  noted  here  that,  not- 
withstanding the  liability  of  each  heir  to  the 
extent  of  the  value  of  the  land  which  de- 
scended or  was  devised  to  him,  all  the  heirs 
must  be  made  parties,  so  that  the  principle 


of  contribution  may  be  enforced  and  applied 
in  such  suit,  and  the  liability  placed  where 
the  court  can  see  that  it  ultimately  belongs, 
80  that  the  rights  of  all  the  parties  may  be 
settled  once  for  all,  and  not  by  piecemeal. 
As  some  of  the  judges  say,  a  court  of  equity 
always  puts  the  saddle  on  the  right  horse  in 
the  first  instance.  This  illustration  shows 
that  there  is  nothing  in  the  argument  of  lim- 
ited liability,  founded  upon  the  requirement 
that  all  the  distributees  shall  be  made  par- 
ties and  contribute  ratably  to  the  payment 
of  the  debt  It  is  trqe  that  at  common  law 
the  real  estate  of  a  decedent  was  liable  in 
the  hands  of  hehrs  for  record  and  specialty 
debts  only,  and  that  the  statute  now  makes 
the  real  estate  liable  for  all  debts.  It  makes 
it  assets  for  the  payment  of  debts  in  case 
of  a  deficiency  of  personal  property.  The 
effect  is  merely  to  place  real  estate  on  the 
same  footing  as  personal  property  respecting 
the  debts  of  the  decedent  after  the  personal 
estate  has  been  exhausted,  and  proceedings 
to  enforce  payment  of  a  debt  out  of  real  es- 
tate in  the  hands  of  the  heirs  are  conducted 
upon  the  same  principle  as  that  which  gov- 
erns the  ienforctanent  of  payment  out  of  the 
personal  property  in  the  hands  of  legatees 
or  distributees. 

Another  argument  is  based  upon  the  stat- 
ute authorizing  personal  representatives  to  re- 
quire the  execution,  by  distributees  and  lega- 
tees, of  bonds  with  security,  conditioned  to 
refund  due  proportions  of  any  debts  or  de- 
mands which  may  afterwards  appear  against 
the  decedent  and  of  the  costs  attending  their 
recovery.  Adopting  the  same  line  of  argu- 
ment, the  court  in  Clark  v.  Williams,  70  N. 
C.  679,  reaches  the  conclusion  that,  where 
refunding  bonds  have  not  been  taken  and 
one  distributee  has  become  insolvent,  the  oth- 
ers are  not  required  to  make  up  his  portion 
of  the  debt.  This  is  exactly  the  opposite  of 
what  the  Virginia  court  holds  respecting  real 
estate  in  the  hands  of  the  heirs.  The  rea- 
son  assigned  for  the  decision  is  faulty.  What 
is  the  effect  of  this  statute  when  the  per- 
sonal representative  puts  it  In  force?  It  lays 
upon  each  distributee  the  same  burden  that 
a  court  of  equity  would  ultimately  put  upon 
him,  and  makes  him  give  security  for  the 
payment  of  the  amount.  It  goes  to  the  end 
of  any  possible  future  assertion  of  a  demand 
against  the  distributees  by  suit  in  equity,  and 
requires  each  one  to  give  bond  with  security 
to  do  that  which  a  decree,  settling  the  rights 
of  all  parties  in  respect  to  any  outstanding 
and  unpaid  debts  against  the  estate,  would 
require  him  to  do.  It  In  no  way  indicates  or 
determines  the  nature  or  extent  of  the  pri- 
mary liability  of  a  distributee,  or  his  liabil- 
ity when  no  bond  has  been  given.  As  a 
bond  with  security  is  exacted  by  this  statute, 
the  case  stands  upon  an  entirely  different 
footing.  The  statute  does  not  limit  the  lia- 
bility without  requiring  bond  with  security. 
This  argues,  if  anything,  that,  in  the  absence 
of  security  for  his  due  proportion  of  the  debt. 
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the  liability  of  the  ^strlbutee  would  be 
greater,  otherwise  the  outstanding  debt  might 
not  be  paid.  It  would  not  be,  In  case  of  the 
subsequent  insolvency  of  any  one  or  more  of 
the  distributees,  if  each  is  only  liable  ratably. 
Security  by  each  for  the  payment  of  his  share 
is  a  provision  against  such  contingency. 

The  view  adopted  by  this  court  seems  to  be 
supported  by  authorities  as  well  as  reason. 
In  Sanders  v.  Godley,  23  Ala.  479,  the  court 
said:  **The  chancellor  will  render  a  decree  in 
favor  of  complainant  against  the  respective 
parties  for  their  several  portions  as  aforesaid, 
and  allow  them  some  short  delay  for  the 
payment. of  the  same,  and  shall  further  de- 
cree that,  if  the  whole  amount  be  not  paid  by 
such  time,  execution  may  issue  against  any 
or  either  of  said  parties  defendants,  to  the 
extent  of  the  property  respectively  received 
by  them,  until  the  whole  is  paid."  The  Vir- 
ginia court  makes  no  distinction  between  the 
legatees  and  heirs  in  respect  to  the  payment 
of  the  debt  of  a  decedent  "Where  legatees 
are  called  upon  to  refund  at  the  suit  of  a 
creditor,  the  general  principle  is  that  all  must 
be  before  the  court,  and  the  burden  appor- 
tioned among  them,  if  It  can  be  done,  with- 
out material  delay  or  Injury  to  the  creditor. 
But  If  some  of  the  legatees  are  insolvent,  the 
others  will  be  required  to  make  good  the  de- 
ficiency to  the  extent  of  what  they  have  re- 
ceived." Leake's  Bx*r  v.  Leake  et  al.,  76  Va. 
792  (Syl.  point  9).  The  South  Carolina  court 
clearly  affirms  the  same  principle.  Lanier  v. 
Griffin,  11  S.  O.  565,  holds:  "The  demand  of 
a  creditor  of  testator  against  the  legatee, 
who  has  received  his  legacy,  leaving  a  debt 
of  the  testator  unpaid,  without  available  as- 
sets for  its  payment,  is,  in  equity,  in  the  ma- 
ture of  an  action  for  money  had  and  receiv- 
ed. ••  •  Held,  further,  that  the  legatees 
and  devisees  were  liable  to  the  ward  to  the 
extent  of  assets  received,  but  that  no  per- 
sonal liability  attached  to  the  executors. 
Held,  further,  that  the  legacies  were  liable 
to  respond  before  the  lands  specially  devised 
could  be  applied,  and  that  the  decree  should 
have  established  the  liability  of  all  the  lega- 
tees and  devisees  inter  sese  to  contribution." 

The  authorities  fully  sustain  the  proposi- 
tion that  the  liability  of  the  distributees  rests 
upon  the  theory  of  assets  of  the  decedent's 
estate  in  their  hands  as  a  trust  fund.  That 
being  true,  each  one  is  primarily  liable  to  the 
extent  of  the  amount  of  the  fund  held  by 
him.  "That  a  creditor  may  follow  assets  in 
the  hands  of  the  legatees,  to  whom  they  have 
been  delivered  in  ignorance  of  the  creditor's 
demand,  has  been  an  established  principle  o^ 
this  court  from  the  earliest  period  of  the  de- 
cisions in  which  we  have  any  traces."  Lord 
Cottenham.  in  March  v.  Russell,  3  Myl.  &  Cr. 
81.  "If  a  creditor  does  not  come  in  till  after 
the  executor  has  paid  away  the  residue,  he 
is  not  without  remedy,  though  he  is  barred 
the  benefit  of  that  decree.    If  he  has  a  mind 


to  sue  the  legatees  to  bring  back  the  fond,  he 
may  do  so."  Lord  Bldon,  in  GUlisple  v.  Alex- 
ander, 8  Buss.  136.  "But  the  legatees  and 
distributees,  although  there  was  an  original 
deficiency  of  assets,  are  not  at  law  suable  by 
the  creditor.  Yet  he  has  a  clear  right  in 
equity,  in  such  a  case,  to  follow  the  assets  ot 
the  testator  into  their  hands  as  a  trust  fund 
for  the  payment  of  his  debt  The  legatees 
and  distributees  are  in  equity  treated  as 
trustees  for  this  purpose;  for  they  are  not  en- 
titied  to  anything,  except  the  surplus  of  the 
assets  after  all  the  debts  are  paid.  Besides^ 
they,  in  the  case  put,  being  ultimately  re- 
sponsible to  pay  the  debt  to  the  executor  out 
of  such  assets,  if  the  executor  should  be  com- 
pelled to  pay  it  to  the  creditor  by  a  suit  at 
law,  may  be  made  immediately  liable  to  the 
creditor  in  equity."  Story's  Bq.  Jur.  fi  1251. 
"In  the  course  of  the  administration  of  es- 
tates, executors  and  administrators  often  pay 
debts  and  legacies  upon  the  entire  confidence 
that  the  assets  are  sufficient  for  all  purposes. 
It  may  turn  out,  from  unexpected  occurren- 
ces, or  from  debts  and  claims  made  known  at 
a  subsequent  time,  that  there  is  a  deficiency 
of  assets.  Under  such  circumstances  they 
may  be  entitled  to  no  relief  at  law.  But  in  a 
court  of  equity,  if  they  have  acted  with  good 
faith  and  with  due  caution,  they  will  be 
clearly  entitled  to  it  upon  the  ground  that 
otherwise  they  will  be  innocently  subject  to 
an  unjust  loss  from  what  the  law  itself  deems 
an  accident"  Id.  §  90. 

It  is  urged  that,  conceding  the  jurisdiction 
and  power  of  the  courts  of  this  state  to  sub- 
ject, to  the  payment  of  this  debt,  the  fund 
received  by  Mrs.  Sieg,  it  ought  not  to  be  done, 
because  it  is  inequitable,  and  the  plaintiff 
ought  to  be  required  to  go  Into  another  juris- 
diction in  which  the  remedy  is  more  com- 
plete. This  phase  of  the  case  has  been  dis- 
cussed in  the  former  opinion.  It  is  true  that 
in  Dickinson  v.  Hoomes'  Adm'r,  8  Grat  353, 
416,  Judge  Moncure  says:  "But  cases  may 
sometimes  occur  in  which,  all  things  consid- 
ered, it  may  be  more  convenient  to  turn  over 
the  parties  to  a  foreign  jurisdiction;"  but  the 
plaintiff  here  is  proceeding  in  the  courts  of 
the  state  in  which  he  was  appointed  adminis- 
trator, and  the  process  of  whose  courts  was 
used  for  the  collection  of  the  assets  which 
formed  the  trust  fund  for  the  payment  of  this 
debt.  In  this  state  his  accounts  are  to  be 
settled  according  to  the  law  of  this  state.  To 
turn  him  around  to  a  foreign  jurisdiction  may 
be  as  inconvenient  and  as  inequitable  as  to 
require  this  distributee  to  pay  the  debt  here. 
Even  in  Dickinson  v.  Hoomes,  heirs  residing 
in  Virginia  were  made  to  account  for  the 
value  of  lands  in  the  state  of  Kentucky  which 
had  descended  to  them. 

We  do  not  believe  there  is  anything  In  this 
case  which,  on  equitable  principles,  requires 
the  courts  to  decline  to  take  jurisdiction  of  it 
Hence  the  decree  shpuld  be  affirmed* 
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(54  W.  Va.  896) 
THOMAS  T.  WHEELING  ELBCTRIOAL 
CO. 

(Sapxemo  Court  of  Appeals  of  West  Virginia. 
Dec.  12,  1903.) 

PLBADING— eURFLUSAOB— NBGLIGBNOB-QUBS- 
TION  FOR  JURY— ELECTRIC  LIGHT  COMPANIES 
— DEFECTIVE  INSULATION  —  CONTRIBUTORY 
NBGLIGENCB—WRONOFUL  DEATH-^DAMAGBS. 

Lit  IB  only  necessary  to  state  facts,  and 
never  is  it  necessary  to  aver  matter  of  law,  in 
•  declaration.    Hogg*s  Plead.  &  Forms,  59. 

2.  Snrplnsage  in  pleading  does  not  vitiate. 
Hogs^  Plead.  &  Forms,  59. 

8.  Where  there  is  no  controversy  as  to  the 
facts  or  inferences  that  may  be  fairly  drawn 
from  them,  the  question  of  negligence  is  one 
of  law  for  the  coart.  Where  such  is  not  the 
case,  the  question  is  for  the  jury. 

4.  It  is  the  duty  of  electric  companies  to  use 
very  great  care  to  keep  the  insulation  of  its 
dangerous  wires  perfect  at  places  where  peo- 
ple have  a  right  to  go  for  work,  for  business, 
or  for  pleasure. 

5.  When  injury  to  a  person  comes  from  con- 
tact with  a  hve  electric  wire  from  bad  insula- 
tion at  a  place  where  there  ought  to  be  good, 
safe  insulation  for  safety  to  persons,  it  is  a 
case  of  negligence  on  the  part  of  the  electrical 
corporation,  rendering  it  prima  facie  liable. 

6.  If  one  take  hold  of  an  electric  wire  at  a 
place  where  it  ought  to  be  safely  insulated  for 
safety  to  persons,  and  is  injured  by  reason  of 
defective  insulation,  he  not  knowing  its  defect, 
be  is  not,  from  so  doing,  guilty  of  contributory 
negligence  forbidding  recovery  of  damages. 

7.  One  coming  in  contact  with  a  live  electric 
wire  in  discharge  of  duly  will  not,  on  account 
of  so  coming  in  contact,  be  guilty  of  contribu- 
tory negligence,  if  it  was  the  duty  of  the  cor- 
poration to  properly  insulate  the  wire  at  the 
place  of  injury,  and  it  has  neglected  to  do  so, 
and  the  person  knows  not  the  defect  of  insula- 
tion. 

8.  In  places  where  electric  wires  should  be 
insulated  for  safety  to  persons,  one  may  as- 
snme  that  they  are  so  insulated,  if  he  knew 
not  to  the  contrary. 

9.  A  corporation  or  person  operating  a  plant 
for  electric  lighting  must  anticipate  injury  as 
likely  to  happen  to  persons  from  contact  with 
its  wires  by  reason  of  defective  insulation  at 
places  where  the  law  requires  such  insulation. 

10.  The  verdict  of  a  jury  in  an  action  for 
death  from  wrongful  act  cannot  be  set  aside 
for  ezcessiveness  in  an  amount  under  $10,000, 
their  assessment  being  final,  unless  the  verdict 
be  the  result  of  passion,  prejudice,  partiality, 
or  corruption  on  the  part  of  the  jury. 

11.  The  refusal  of  a  court  to  permit  a  witness 
to  answer  a  question  will  not  be  considered  in 
the  appellate  court  when  it  is  not  stated  or 
shown  what  it  was  expected  the  answer  would 
be,  unless  the  question  very  clearly  imports 
wliat  such  answer  must  be. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Ohio  County;  H. 
C  Hervey,  Judge. 

Action  by  W.  F.  Thomas,  administrator, 
against  the  Wheeling  Electrical  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Aflarmed. 

Caldwell  &  Caldwell  and  J.  A.  Howard, 
for  plaintiff  in  error.  J.  J.  Coniff,  for  de- 
fendant in  error. 

BRANNON,  J.  On  the  front  of  the  Grand 
Opera  House,  on  the  comer  of  Market  and 
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Twelfth  streets,  In  the  dty  of  Wheeling,  la 
a  balcony  8  feet  long,  3  feet  wide,  30  in- 
ches high,  with  a  rail  8  inches  wide.  Out 
from  the  building  at  the  street  curb  stood  a 
I)ole,  and  from  It  two  wires  conveying  elec- 
tricity for  light,  belonging  to  the  Wheeling 
Electrical  Company,  extended  by  a  sharp  an- 
gle to  a  bracket  on  the  north  wall  of  the 
opera  house.  These  wires  passed  close  to 
the  rail  of  the  balcony,  18  or  20  Inches  from 
It,  one  6  Inches  above  the  other.  The  bal- 
cony is  used  for  people  to  go  out  upon 
through  a  window  of  the  opera  house  open- 
ing upon  It.  There  had  been  a  converter  or 
transformer  on  this  balcony  from  which  two 
wires  ran  to  the  main  wires  just  mentioned; 
but  the  transformer  was  removed,  and  the 
two  wires  connecting  It  with  the  wires  out- 
side the  balcony  were  cut  away  at  the  point 
of  their  union  with  the  two  wires  outside 
the  balcony,  and  In  doing  so  the  defendant 
left  the  ends  of  the  wires  stick  out,  and  did 
not  propetly  wrap  them,  and  did  not  cover 
them  with  tape,  and  the  old  Insulating  mate- 
rial did  not  cover  the  point,  and  was  worn 
and  dangerous.  It  was  clearly  shown  that 
the  wires  In  this  condition  were  extremely 
dangerous;  this  was  not  a  disputed  fact,  the 
officers  of  the  company  stating  on  the  stand 
that  they  were  so  dangerous  that  contact 
with  them  would  kill.  They  remained  In 
such  condition  a  long  time,  without  inspec- 
tion. An  opera  company  which  had  leased 
the  building  for  a  term  had  been  performing 
In  It,  and  had  tacked  advertising  banners  on 
the  balcony,  and,  when  about  to  close  its 
performance  there,  employed  Earl  J.  Thom- 
as, 21  years  of  age,  5  feet  11  Inches  high,  to 
gather  these  banners  on  Market  street,  and 
he  went  out  upon  this  balcony  to  untack 
from  the  balcony  some  banners  which  had 
been  tacked  upon  It,  one  of  them  on  the 
north  end  of  the  balcony  by  which  the  wires 
ran,  the  banner  being  tacked  on  the  top 
rail  and  on  the  lower  part  of  the  balcony. 
While  engaged  In  this  work,  between  7  and 
8  o'clock  of  the  night  of  2d  November,  he 
came  In  contact  with  one  of  the  electric 
wires.  He  was  seen  grasping  the  wire  with 
his  left  hand,  ills  right  hand  on  the  left 
wrist,  leaning  against  the  comer  of  the  brick 
wall  at  the  junction  of  balcony  and  wall, 
apparently  fastened  or  transfixed  by  the 
shock,  and  when  jerked  away  by  a  person 
who  went  to  his  rescue  fell  lifeless  to  the 
balcony  floor.  He  was  apparently  dead 
while  standing  against  the  wall  with  the 
wire  In  his  hand.  Whether  he  took  hold  of 
I  the  wire  to  steady  himself  when  Intending 
i  to  reach  down  to  loose  the  lower  comer  of 
I  the  banner,  or  how  or  why  he  took  hold  of 
i  it,  does  not  appear.  He  was  simply  seen 
I  grasping  it,  fastened  to  it  The  upper  cor- 
ner of  the  banner  had  been  loosed  by  him. 
His  administrator  brought  an  action  against 
the  company  to  recover  damages  for  his 
death,  and  by  the  verdict  of  a  jury  recovered 


218 


46  80UTHBASTEBN  BEPOBTBB. 


(W.Va, 


$7,500,  on  which  Judgment  was  rendered. 
The  company  brings  the  case  here,  assigning 
43  errors. 

Complaint  Is  made  that  the  second  count 
states  the  duty  resting  on  the  defendant  as 
too  high  and  stringent.  That  Is  mere  alle- 
gation of  law,  and  immaterial.  Pleadings 
should  state  facts,  not  law.  Facts  only  are 
necessary  to  be  stated,  not  arguments  and 
inferences.  Where  a  declaration,  after  stat- 
ing facts,  alleges  that  it  thereupon  became 
the  duty,  etc.,  the  allegation  is  to  be  under- 
stood as  a  mere  legal  liability  supposed  to 
result  from  the  facts,  and  as  an  assertion 
that  the  defendant  became  bound  in  law  to 
a  legal  liability,  and  not  as  a  substantive 
allegation.  The  allegation  of  duty  is  super- 
fluous where  the  facts  show  a  legal  liability, 
and  is  useless  where  they  do  not.  1  Ohitty, 
Plead.  236;  2  Chitty,  Plead.  476.  It  is  not 
claimed  that  the  facts  stated  in  this  count 
do  not  raise  a  duty.  The  matter  complained 
of  is  surplusage.  It  would  not  vary  or  pre- 
scribe the  proof.  "It  is  only  necessary  to 
state  facts,  and  never  is  it  necessary  to  aver 
matters  of  law  in  a  declaration."  "Surplus- 
age never  vitiates  a  declaration,  and  is  treat- 
ed as  if  it  had  never  been  inserted  therein." 
Hogg's  Plead.  &  Forms,  59;  Andrews'  Steph- 
en's Plead.  411. 

The  defendant  complains  of  the  following 
instruction  given  for  the  plaintiff:  "The 
court  instructs  the  Jury  that  it  was  the  duty 
of  the  defendant  to  not  only  protect  any 
portion  or  portions  of  its  whres  in  close  prox- 
imity to  the  north  end  of  the  balcony,  men- 
tioned in  evidence,  that  may  be  exposed,  by 
proper  insulation,  so  that  persons  coming  in 
contact  therewith  in  the  performance  of  their 
work  would  not  be  injured,  but  it  was  also 
the  duty  of  the  defendant,  by  proper  inspec- 
tion from  time  to  time,  to  see  that  said  in- 
sulation was  kept  in  a  proper  condition."  It 
is  said  that  this  instruction  takes  for  grant- 
ed that  the  wire  was  exposed  and  not  prop- 
erly insulated.  I  do  not  think  so.  It  simply 
states  a  legal  proposition,  and  does  not  inti- 
mate an  opinion  on  the  facts.  Other  instruc- 
tions told  the  jury  that  it  must  pass  on  those 
facts  on  the  evidence. 

It  is  further  argued  that  the  instruction 
misleads.  It  is  claimed  that  it  should  have 
incorporated  the  principles  of  instruction  12 
in  Snyder  v.  Wheeling  Electrical  Co.,  43  W. 
Va.  672,  28  S.  E.  733,  39  L.  R.  A.  499,  64  Am. 
St.  Rep.  922,  that  it  should  have  submitted 
the  question  whether  the  defendant  was 
bound  to  anticipate  injury  to  any  one  from 
the  position  of  the  wire,  or  that  persons 
would  come  in  contact  with  it  in  perform- 
ing any  work.  As  we  said  in  the  Snyder 
Case,  an  electrical  company,  using  a  dangei^ 
ous  power,  is  required  to  use  very  great  care 
and  diligence  to  avoid  danger.  It  is  bound 
to  anticipate  danger  and  properly  insulate  its 
wires,  and  inspect  and  keep  them  so,  at  cer- 
tain places,  but  not  everywhere.    It  is  bound 


to  expect  certain  accidents  In  certain  ways 
or  from  certain  causes,  but  not  all  accidents 
from  every  cause.  Whether  a  place  is  such, 
under  the  evidence,  as  to  require  insulation, 
is  generally  a  question  for  the  Jury.  Wheth- 
er, if  such  a  place,  the  accident  Is  such  that 
might  have  been  anticipated,  is  a  question 
of  fact  for  the  Jury.  But  sometimes  negli- 
gence is  a  question  of  law  for  the  court 
"Where  there  is  no  controversy  in  regard  to 
the  facts  or  inferences  that  may  be  fairly 
drawn  from  them,  the  question  of  negligence 
is  one  of  law  for  the  court."  Woolwine's 
Adm'r  v.  G.  &  O.  R.  Oo.,  36  W.  Va.  329,  15 
S.  B.  81,  16  L.  E.  A.  271,  82  Am.  St  Rep. 
859;  Johnson  v.  Railroad  Co.,  25  W.  Va. 
570;  Ketterman  v.  Railroad  Co.,  48  W.  Va. 
606,  37  S.  E.  683.  It  is  undisputed  that  the 
balcony  was  for  persons  to  go  upon,  and 
that  they  did  go  upon  it,  and  that  the  wire 
was  distant  only  20  inches  from  its  railing, 
and  was  thus  in  close  proximity  to  the  bal- 
cony. "A  company  maintaining  electrical 
wires  over  which  a  high  voltage  of  electrici- 
ty is  conveyed,  rendering  them  highly  dan- 
gerous to  others,  is  under  the  duty  of  using 
the  necessary  care  and  prudence  at  places 
where  others  may  have  the  right  to  go,  either 
for  work,  business,  or  pleasure,  to  prevent  in- 
Jury.  It  is  the  duty  of  the  company,  under 
such  conditions,  to  keep  the  wires  perfectly 
insulated,  and  it  must  exercise  the  utmost 
care  to  maintain  them  in  this  condition  at 
such  places."  Joyce  on  Electric  Law,  §  445; 
1  Thompson  on  Negligence,  §  800;  Brown  v. 
Edison  (Md.)  45  Atl.  182,  46  L.  R.  A.  745.  78 
Am.  St  Rep.  442;  Perham  v.  Portland  Co. 
(Or.)  53  Pac.  14,  24,  40  L.  R.-A.  799,  72  Am. 
St  Rep.  730;  Clements  v.  Louisiana  Co.  (La. 
Ann.)  11  South.  51,  16  L.  R.  A.  43,  32  Am. 
St  Rep.  348;  W.  U.  Co.  v.  State  (Md.)  33 
Atl.  763,  31  L.  R.  A.  572,  51  Am.  St  Rep. 
464;  Snyder  v.  Elec.  Co.,  43  W.  Va.  661,  28 
S.  E.  733,  39  L.  R.  A.  499,  64  Am.  St  Rep. 
922.  Persons  on  the  balcony  might  thought- 
lessly lean  over  or  stretch  out  the  arm  and 
come  in  contact  with  the  wire.  A  workman 
repairing  the  balcony  or  painting  it,  or  hang- 
ing show  banners  on  it  or  removing  them 
from  it,  might  come  in  contact  with  it 
These  considerations  tell  us  that  the  court 
did  not  err  in  telling  the  Jury  in  this  in- 
struction that  Insulation  was,  at  this  balco- 
ny, a  duty  imposed  by  law  upon  the  defend- 
ant It  took  from  the  jury  only  one  ques- 
tion, that  is,  whether  the  defendant  was  un- 
der duty,  at  the  balcony,  to  insulate  its 
wires,  and  inspect  them  and  keep  them  in- 
sulated. It  does  not  intimate  that  the  de- 
fendant was  bound  to  anticipate  the  particu- 
lar accident.  It  is  argued  that  the  instruc- 
tion implies  that  the  defendant  must  antici- 
pate accident.  It  does  not  do  this.  I  think 
that  where  the  place  is  one  that  demands  in- 
sulation of  wires,  there  the  company  is  held 
to  anticipate  contact  with  the  wires;  for  it 
is  the  fact  that  persons  may  there  come  into 
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ench  contact  that  imposes  the  duty  of  the  in- 
sulation. When  injury  to  a  person  is  re- 
ceived at  such  a  place  from  want  of  proper 
insulation,  the  company  using  the  wires  Is 
prima  facie  liable,  unless  there  be  contribu- 
tory negligence.  It  is  a  clear  duty  to  insu- 
late in  such  places.  It  is  true  that  some- 
times, I  may  say  generally,  one  is  only  bound 
to  anticipate  such  combination  of  circum- 
stances and  accidents  and  Injuries  as  he 
may  reasonably  forecast  as  likely  to  hap- 
pen, taking  into  account  his  own  past  ex- 
perience and  the  practice  of  others  in  similar 
circTimstances,  together  with  what  is  inher- 
ently probable  In  the  condition  of  the  Instru- 
ment (wires  In  this  case)  as  it  relates  to  the 
conduct  of  the  business.  So  we  said  In  Sny- 
der ▼.  Electrical  Co.,  43  W.  Va.  672,  28  S.  B. 
733,  89  L.  R.  A.  499,  04  Am.  St  Rep.  922. 
But  where  law  requires  a  particular  precau- 
tion for  safety,  and  if  damage  flow  from  its 
omission  makes  it  a  cause  of  liability,  the 
above  rule  does  not  apply.  In  other  words, 
the  law  demands. insulation,  and  if  damage 
arise  from  Its  want  the  law  gives  action  for 
its  omission.  Therefore,  when  the  defend- 
ant failed  to  insulate,  it  was  bound  to  antic- 
ipate accident  ftom  that  failure.  It  must 
foresee  that  it  is  likely  to  happen.  The  ac- 
cident is  the  result  of  the  neglect — ^the  prob- 
able from  It  These  views  sustain  the  court 
in  giving  plaintiff's  Instruction  1,  and  refus- 
ing defendant's  14  and  16.  The  former  says 
that  though  the  defendant  did  fail  to  insu- 
late and  Inspect,  yet  that  if  injury  by  con- 
tact with  the  wire  under  the  circumstances 
of  the  case  was  not,  and  could  not  be,  fore- 
seen by  an  ordinarily  prudent  and  careful 
man  as  reasonably  likely  to  flow  from  fail- 
ure to  insulate  and  inspect,  then  the  Injury 
was  not  the  proximate  cause  of  such  failure, 
and  the  jury  should  flnd  for  the  defendant 
The  other  instruction  is  substantially  the 
same.  Notice  In  instruction  12  in  the  Sny- 
der Case  the  words  "together  with  what  is 
inherently  probable  In  the  condition  of  the 
wires  as  they  relate  to  the  conduct  of  its 
business."  Even  under  this  the  defendant 
would,  in  this  case,  be  bound  to  anticipate 
accident  Would  It  not,  In  the  conduct  of 
its  business,  be  bound  to  look  for  accident 
from  known  defect  of  wires,  from  an  omis- 
sion of  a  plain  duty  imposed  upon  it  by  law? 
The  plaintiflTs  instruction  2  is  contested. 
"The  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that  Earl  Thomas 
was  attempting  to  release  the  banner  on  the 
north  side  of  the  balcony  mentioned  in  evi- 
dence, and  leaned  over  the  balcony  in  such 
a  way  that  he  was  brought  in  close  proximity 
to  the  wire  of  the  defendant,  and  that  by 
some  accident  his  hand  came  in  contact  with 
said  wire,  and  that  said  wire  at  the  point 
of  contact  was  improperly  insulated,  and  that 
he  thereby  received  from  said  wire  the  shock 
of  electricity  which  caused  his  death,  and 
further  believe  that  he  received  such  shock 
of  electricity  by  reason  of  the  failure  of  the 


defendant  to  properly  insulate  its  wires  at 
the  point  where  Earl  Thomas  came  in  con- 
tact therewith,  then  the  jury  should  find  a 
verdict  for  the  plaintiff."  It  Is  said  there 
was  no  evidence  that  by  accident  the  hand  of 
Thomas  came  in  touch  with  the  wire.  Wheth- 
er he  purposely  did  so,  or  his  hand  uninten- 
tionally came  in  contact,  or  whether  be  did 
so  to  steady  himself,  or  to  save  himself  from 
falling,  were  questions  for  the  jury  on  the 
evidence.  It  is  said  that  It  took  from  the 
jury  the  question  whether  he  received  his 
death  from  "the"  shock  of  electricity,  in- 
stead of  "a"  shock.  This  is  too  refined  a 
criticism.  The  words  'If  they  believe  from 
the  evidence"  applied  to  this  cause,  and  left 
It  to  the  jury  to  say  whether  death  came 
from  the  shock  of  electricity. 

Instruction  3  seems  proper— "The  court  In- 
structs the  jury  that  if  they  believe  from  the 
evidence  that  one  of  the  wires  of  the  defend- 
ant, In  close  proximity  to  the  north  end  of 
the  balcony  mentioned  In  evidence,  was  not 
properly  insulated,  and  that  Earl  Thomas 
was  attempting  to  release  the  banner  on  the 
north  end  of  said  balcony,  and  leaned  over 
said  balcony,  and,  without  negligence  on  his 
part,  was  thereby  brought  in  contact  with 
said  wire  where  it  was  Improperly  insulated, 
and  by  reason  of  such  contact  received  a 
shock  of  electricity  from  said  wire  whldi 
caused  his  death,  then  the  jury  should  flnd  a 
verdict  for  the  plaintiff." 

Instruction  4:  "The  court  instructs  the 
jury  that  even  If  they  believe  from  the  evi- 
dence that  Earl  Thomas  knew  of  the  pres- 
ence of  the  wire  of  the  defendant  company 
near  the  balcony  mentioned  in  evidence,  and 
further  believe  that  when  in  the  act  of  re- 
leasing or  attempting  to  release  the  banner 
on  the  north  end  of  said  balcony  he  was 
brought  in  such  close  proximity  to  such  wire 
that  he  took  hold  of  the  same  to  support  him- 
self, this  fact  will  not  excuse  the  defendant 
from  liability  if  the  jury  believe  from  the  evi- 
dence that  Earl  Thomas  did  not  know  that 
it  was  dangerous  to  touch  said  wire,  and  that 
he,  in  taking  hold  of  said  wire,  received  such 
a  shock  of  electricity  by  coming  in  contact 
therewith  that  his  death  was  caused  thereby, 
and  provided  further  that  the  jury  believe 
such  shock  was  caused  by  defective  or  im- 
proper insulation  of  said  wire  at  the  point 
where  Thomas  came  in  contact  with  it." 
It  is  said  there  was  no  evidence  going  to 
show  that  Thomas  took  hold  of  the  wire  to 
support  himself,  and  there  was  no  need  for 
him  doing  so,  the  rail  of  the  balcony  being 
in  front  of  him,  and  he  would  not  seize  a  wire 
30  inches  away.  Now,  the  jury  had  from  evi- 
dence and  the  nature  and  circumstances  to 
say  how  Thomas  came  to  take  hold  of  the 
wire,  to  form  a  conclusion  upon  that  question, 
by  inference  from  the  circumstances,  and 
this  objection  cannot  be  held  good.  It  is 
also  said  that  the  jury  could  not  find  that  he 
did  not  know  it  was  dangerous  to  take  hold 
of  the  wire,  he   having  had  experience  in 
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worklBg  with  electric  wires.  If  a  wire  is 
insulated,  there  is  little  or  no  danger  in  tak- 
ing hold  of  it,  as  all  persons  of  experience 
know.  Hence  the  courts  have  said  that,  as 
it  may  be  presumed  that  in  places  where 
there  should  be  there  is  such  Insulation,  a 
person  is  not  guilty  of  contributory  negligence 
in  taking  hold  of  one,  if  the  person  do  not 
know  of  defective  insulation.  It  was  dark 
at  the  time  of  the  occurrence.  Griffin  y. 
United  Elec  Co.,  164  Mass.  492,  41  N.  B. 
675,  32  L.  B.  A.  400,  49  Am.  St  Bep.  477; 
Clements  v.  La.  Elec.  Lu  Ck>.  (La.)  11  South.  51, 
16  L.  B.  A.  43,  32  Am.  St  Bep.  348;  Brown 
y.  Elec.  Co.  (Md.)  45  Atl.  182,  46  L.  B.  A. 
745,  78  Am.  St  Bep.  442;  Joyce  on  Elec- 
tric Law,  S  445.  It  is  said  the  last  part 
of  the  instruction  does  not  tell  the  Jury  that 
it  must  find  from  the  evidence  as  to  insula- 
tion. The  instruction  opens  with  the  require- 
ment that  they  find  facts  from  evidence,  not 
from  guess;  such  is  the  purport  of  the  in- 
struction. Can  we  siurmise  that  the  Jury  did 
not  know  this? 

Plaintiff's  instruction  5;  **The  court  In- 
structs the  Jury  that  if  they  find  for  the  plain- 
tiff they  shall  assess  such  damage  as  they 
think  fair  and  Just,  not  exceeding  ten  thou- 
sand dollars."  This  is  in  the  language  of 
section  6,  c.  103,  Code  1899.  Certainly  there 
can  be  no  error  in  an  instruction  in  the 
words  of  the  law.  It  seems  to  be  urged  that 
the  Instruction  should  not  have  been  given 
in  this  form,  but  that  the  court  should  have 
instructed  that  the  Jury  must  give  only  com- 
pensative damages  for  pecuniary  loss,  and  not 
for  solace  or  consolation,  to  the  father,  who 
gets  the  recovery  as  sole  distributee,  and  it 
does  not  appear  that  the  deceased  contributed 
to  the  father's  support  In  connection  with 
the  instruction  it  is  urged  that  the  con- 
struction given  this  statute  in  Turner  v.  Bail- 
road,  40  W.  Va.  675,  22  S.  E.  83,  and  Sample 
V.  Light,  50  W.  Va.  474,  40  S.  E.  597,  694,  57 
L.  B.  A.  186,  is  not  the  proper  construction. 
Those  cases  hold  that  in  actions  for  death 
under  the  statute  no  damages  found  by  the 
Jury  can  be  deemed  excessive  to  set  aside  the 
verdict,  it's  determination  being  absolute  and 
exclusive  as  to  what  amount  is  fair  and  Just, 
unless  the  verdict  evinces  passion,  prejudice, 
partiality  or  corruption  in  the  Jury.  Authori- 
ties are  cited  from  other  states  to  show  that  in 
them  the  statute  only  contemplates  actual,  pe- 
cuniary loss.  The  construction  given  a  stat- 
ute similar  to  ours  in  two  Virginia  cases  cited 
by  Judge  Dent  in  the  Turner  Case  agrees 
with  that  case.  As  shown  in  the  Virginia 
cases,  and  by  Judge  Snyder  in  Searle  v.  Bail- 
road  Oo.,  82  W.  Va.  377,  9  S.  E.  251,  our  stat- 
ute differs  from  the  English  act  and  the  acta 
of  other  states  in  that  those  acts  give  dam- 
ages for  "pecuniary  injuries  resulting,"  where- 
as  our  statute  omits  those  words,  limiting 
recovery  to  compensation  for  "pecuniary  in- 
juries," and  says  tliat  **in  every  such  action 
the  Jury  may  give  such  damages  as  they 
shall  deem  fair  and  Just,  not  exceeding  ten 


thousand  dollars."*  Code  1887,  &  103,  f  6. 
Observe,  the  statute  is  broad.  It  says, 
"whenever  the  death  of  a  person  shall  be 
caused  by  a  wrongful  act,  neglect  or  default, 
*  *  *  the  person  who,  or  the  corporation 
which,  •  •  •  shall  be  Uable."  Id.  f  5. 
It  applies  to  persons  and  corporations,  mak- 
ing them  equally  liable,  and  the  power  given 
the  Jury  applies  to  both.  There  is  no  dis- 
crimination. We  are  cited  to  Bicketts  v. 
Ches.  &  O.  B.  Co.,  33  W.  Va.  433,  10  8.  E. 
801,  7  L.  B.  A.  354,  25  Am.  St  Bep.  901, 
holding  that  corporations  are  not  liable  to 
punitive  damages  for  wrongs,  but  only  com- 
pensatory damages,  even  where  the  act  is 
wanton,  willful,  and  malicious  on  the  part 
of  those  acting  for  the  corporation,  unless 
the  act  is  expressly  or  impliedly  authorized  or 
ratified  by  it  Such  seems  to  be  the  better 
rule,  though  there  are  cases  to  the  contrary. 
Lake  Shore  Co.  v.  Prentice,  47  U.  S.  101, 
13  Sup.  Ct  261,  87  L.  Ed.  97;  Spellman  v. 
Bichmond  B.  Co.  (S.  C.)  14  8.  E.  947,  28  Am. 
St  Bep.  858,  876;  Warner  v.  Southern  Pacific 
Co.  (Cal.)  46  Pac  187,  64 'Am.  St  Bep.  327; 
B.  &  O.  B.  Co.  V.  Barger  (Md.)  45  Am.  St 
Bep.  319,  and  note;  1  Sedgw.  on  Dam.  $  380. 
This  is  because  corporations  act  only  through 
agents,  and  are  held  to  be  incapable  of  malice 
and  wantonness.  Many  cases,  however,  hold 
that  as  they  act  only  by  agents,  if  not  held 
as  individuals  for  their  acts,  they  would  enjoy 
an  immunity  above  others  by  th^t  rule,  and 
might  do  great  wrong  without  the  ability  in 
courts  to  deter  others  by  making  an  example 
of  them.  However  the  Legislature  has  power 
to  subject  them  to  punitive  damages,  and  we 
think  that  it  has  done  so  in  this  act  It  is  an 
exception  to  the  general  rule.  Moreover,  the 
Jury  in  this  case  was  not  confined  to  dam- 
ages at  once  ensuing  to  the  father  of  Thomas. 
It  could  include  probable  pecuniary  damages 
that  might  ensue  in  future;  for  the  father 
was  a  workingman,  and  might  come  to  great 
age  and  want,  might  be  a  paralytic.  So  we 
cannot  say  this  verdict  is  clearly  punitive 
for  smart  money.  Searle  v.  Bailway  Co.,  32 
W.  Va.  377,  9  S,  E.  248.  We  cannot  overrule 
the  Turner  case.  We  regard  it  sound  law  un- 
der the  statute.  But  it  is  said  that  even  un- 
der that  case  we  ought  to  set  aside  the  ver- 
dict, because  its  amount  shows  it  to  be  the 
child  of  passion,  prejudice,  or  partiality.  It 
may  be  a  hard,  severe  verdict  in  amount;  but 
if  the  Jury  has  almost  unlimited  discretion, 
we  hardly  see  our  way  to  interfere.  There 
is  nothing  dehors  the  record  to  show  such 
passion,  nothing  but  the  circumstances  of 
the  case;  and  the  case  being  one  of  death,  we 
do  not  see  our  way,  in  view  of  the  power 
of  the  Jury  under  the  Turner  Case,  to  set 
aside  its  actions.  That  would  seem  general- 
ly to  render  the  meaning  given  the  statute  in 
these  cases  nugatory.  Bare  must  be  the 
cases  where  the  court  can  interfere  for  pas- 
sion, prejudice,  or  partiality.  The  power  of 
Juries  under  this  statute  being  so  wide,  it  is 
not  imurooer  to  address  to  them  the  adinoni- 
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tion  to  be  cantiom,  fair,  Just,  and  reasonable 
In  fixing  damages. 

Bzception  is  made  to  the  action  of  the 
court  in  refusing  instructions  asked  by  the 
defendant  It  asked  22,  and  was  granted  10. 
▲  number  of  those  refused  presented  the 
theory  of  contributory  negligence  by  Thomas 
as  a  defense.  In  the  first  place,  the  court 
gave  four  instructions  fairly  and  sufliciently 
presenting  tliis  defense,  and  others  touching 
it  were  merely  repetitive.  In  the  next  place, 
contributory  negligence  was  not  admissible 
really  in  the  case;  at  any  rate,  upon  writ  of 
error  we  can  see  that  we  ought  not  to  reverse 
on  that  ground,  because  it  was  not  an  ade- 
quate defense,  and,  if  the  Jury  had  found 
for  it,  the  verdict  would  have  been  wrong. 
The  evidence  clearly  shows,  even  the  evi- 
dence of  the  defense,  that  the  defendant  left 
the  wire  uninsulated,  and  the  original  insu- 
lation had  become  old  and  dangerous.  Thom- 
as was  at  work  on  the  balcony  removing  ban- 
ners put  there,  by  consent  of  the  lessee  of 
the  theater,  to  advertise  a  show  exhibiting 
in  the  opera  house,  and  thus  Thomas  was 
tliere  of  right  He  did  not  know  of  the  de- 
fective insulation.  It  was  dark,  between  7 
and  8  o'clock  in  a  November  night  There 
was  some  light  in  the  street,  and  a  little  light 
at  the  theater  window,  not  its  main  entrance, 
not  enough  to  detect  the  bad  insulation. 
Thomas  had  some  experience  with  electric 
wires,  but  that  told  him  that  wires  were 
usually  covered  and  safe,  and,  under  the  law 
given  above,  be  had  a  right  so  to  assume. 
Add  to  this  decisions  of  courts  that  to  touch  a 
wire,  ignorant  of  defective  insulation,  is  not 
negligence.  How,  then,  can  we  attribute 
negligence  to  Thomas  to  atone  for  the  gross, 
long-continued  neglect  of  a  company  at  this 
public  place  to  use  the  ordinary  care  of  pro- 
tecting the  wire?  One  touching  a  wire  where 
the  insulating  material  is  worn  off  is  not 
guilty  of  contributory  negligence  if  he  did  not 
know  its  condition.  Griff  en  v.  United  Elec. 
Co.  (Mass.)  41  N.  E.  675^  32  L.  R.  A.  400,  40 
Am.  St  Rep.  477.  One  taking  bold  of  an  elec- 
tric wire  badly  insulated,  ignorant  of  it  not 
denied  recovery.  Giraudi  v.  Elec.  Co.  (Oal.) 
40  Pac.  108,  28  L.  R.  A.  506,  48  Am.  St  Rep. 
114.  Contributory  negligence  is  not  imputed 
to  one  who  fails  to  look  out  for  danger  when 
there  is  no  reason  on  his  part  to  apprehend 
it  Every  one  has  a  right  to  presume  that 
another,  owing  a  special  duty  to  guard 
against  danger,  has  performed  it  Engel  v. 
Smith  (Mich.)  46  N.  W.  21,  21  Am.  St  Rep. 
549.  I  consider  this  law  sound,  and  very  apt 
in  this  case.  "One  coming  in  contact  with  an 
electric  wire  in  the  necessary  discharge  of 
duty  will  not  on  that  account  be  guilty  of 
contributory  negligence,  if  it  was  the  duty  of 
the  corporation  owning  such  wire  to  keep  it 
insulated,  and  it  has  neglected  this  duty,  and 
there  was  nothing  in  the  appearance  of  the 
wire  to  indicate  to  the  person  injured  such 
neglect,  though  he  had  been  cautioned  to  be 
careful  of  the  wires  and  to  keep  away  from 


them.*'  Clements  ▼.  La.  Elec.  L.  Oo.  (La.)  11 
South.  51, 16  L.  R.  A.  43,  32  Am.  St  Rep.  34& 
"Nor  will  contributory  negligence  be  ascribed 
to  an  innocent  person  because  he  failed  to 
suspect  tliat  a  corporation  exposing  danger- 
ous wires  on  a  side  of  a  building  would  neg- 
lect properly  to  insulate  them."  1  Thompson 
on  Negligence,  §S  190,  800.  This  is  a  very 
late  and  fine  work  of  high  authority  on  an 
important  subject  "In  many  situations  a 
man  is  Justified  in  law  in  acting  on  the  pre- 
sumption that  other  men  have  acted  lawfully, 
rightly,  carefully,  and  properly,  until  he  is 
in  some  way  admonished  to  the  contrary. 
For  example,  a  workman  employed  to  load, 
ride  on,  and  unload  an  elevator  is  not  neces- 
sarily negligent  in  assuming  that  the  elevator 
is  safe."  1  Thompson  on  Negligence,  S  190. 
Of  course,  under  these  principles,  there  is  no 
error  in  refusing  an  Instruction  requiring  the 
Jury  to  find  for  the  defendant 

The  defendant  makes  many  exceptions  to 
the  refusal  to  allow  certain  questions  to  be 
answered,  some  of  which  seem  not  to  be 
much  relied  upon.  Seeing  that  there  was  a 
very  full  presentation  of  both  sides  In  the 
evidence  to  the  Jury,  and  as  the  case  is  not  to 
be  retried,  and  they  involve  no  Important  or 
new  principles,  we  shall  not  discuss  them  to 
any  extent.  It  is  complained  that  the  court 
ought  not  to  have  allowed  Feinler,  Richard- 
son, and  Wilson  to  testify  that  they  knew  of 
no  inspection  of  the  wires  by  the  company. 
They  were  about  the  building,  and  had  oppor- 
tunity for  Investigation.  It  was  proper  to 
go  to  the  Jury  for  what  it  was  worth. 

It  Is  complained  that  the  court  would  not 
allow  questions  to  be  answered  as  to  whether 
banners  had  not  previously  been  often  safely 
pnt  on  and  taken  from  the  balcony.  I  do  not 
see  that  this  is  admissible.  Certainly  not 
sufficient  in  materiality  for  reversal.  It  only 
tends  to  show  negligence  in  Thomas,  and,  as 
we  have  seen,  that  defense  cannot  prevail. 
In  fact  evidence  to  prove  this  was  before  the 
Jury.  As  to  many  questions  we  may  guess 
the  expected  answer,  and  what  was  intended 
to  be  proven,  but  it  is  not  shown.  Unless  a 
question  necessarily  Imports  an  answer,  we 
must  be  told  what  it  was  proposed  to  prove, 
else  we  cannot  say  that  the  witness  could 
give  any  answer,  or  what  answer  would  have 
come,  and  cannot  tell  of  its  materiality.  We 
could  not  be  asked  to  reverse  under  such  cir- 
cumstances. Jackson  y.  Hough,  38  W.  Va. 
236,  18  S.  E.  575;  Qreever  v.  Bank,  99  Va. 
647,  39  S.  E.  159.  The  question  specified  in 
assignment  15  was  answered,  and  the  answer 
was  not  excluded.  This  objection  applies  to 
assignments  10,  11,  12,  16,  17,  18,  19,  20,  21, 
22,  23,  24.  But  I  may  remark,  as  to  the  claim 
that  some  of  the  questions  aimed  likely  to 
show  that  the  damage  came  from  the  wire  of 
another  company,  that  the  evidence  is  clear 
and  unanswerable  that  Thomas  was  seen 
with  his  hand  on  defendant's  wire,  and  that 
this  killed  him,  as  he  was  leaning  against  the 
wall  Just  there,  and  when  he  was  pulled 
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away  dropped  dead,  and  the  defendant's  wire 
was  incontestably  bad.  What  else  could 
have  killed  him?  Such  proposed  evidence 
would  have  been  without  force  before  the 
jury,  and  its  rejection  Is  without  materiality 
on  writ  of  error.  We  can  see  this  plainly. 
The  theory,  too,  that  deceased  might  have 
been  injured  by  having  a  stick,  Ironed  at 
ends,  and  thus  produced  the  injury,  is  utterly 
without  force. 

For  these  reasons,  with  some  reluctance  as 
to  the  amount  of  the  judgment,  we  affirm  It 
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OLD  DOMINION  BUILDING  &  LOAN 

ASS'N  V.  SOHN. 

(Supreme  Court  of  Appeals  of  West  Yirginla. 

Not.  14,  1903.) 

TAX  SALES— SEPARATE  PART  OP  LOT— VALID- 
ITY —  DEED  —  CONSTRUCTION  OP  STATUTE  — 
RIGHT  TO  OFFICE  — NOTARY  — JUDGE  — AC- 
KNOWLEDGMENT. 

1.  A  separate  part  of  a  city,  Tillage,  or  town 
lot  cannot  be  sold  under  the  proTisions  of  chap- 
ter 31  of  the  Code  of  1899.  As  to  such  lot, 
the  sale  must  be  of  the  whole  lot  or  of  an  un- 
diTided  interest  therein. 

2.  Where  the  sale,  as  to  such  lot,  is  describ- 
ed in  the  memorandum  of  sale  as  **^  of  lot 
85x120,"  and  in  the  report  of  sale  as  '^%  lot,*' 
the  quantity  sold  is  an  ondlTided  one-half  of 
the  lot. 

3.  In  sach  case  the  purchaser  must  cause  a 
snrTey  and  report  to  be  made  by  the  county 
surTeyor  before  obtaining  a  deed;  bat  the  pro- 
Tision  of  section  17,  c.  31,  of  the  Code  of  1899, 
requiring  dlTision  of  the  land,  is  not  applica- 
ble. It  applies  only  to  purchasers  of  separate 
quantities  or  parts  of  tracts  of  land,  other  than 
city,  Tillage,  or  town  lots. 

4.  Power  to  sell  real  estate  for  nonpayment 
of  taxes  must  be  expressly  conferred  by  law. 

5.  If  the  sense  of  a  statute  be  doubtful,  such 
construction  should  be  giTen,  if  possible,  as 
will  not  conflict  with  general  principles  of  law. 

6.  Of  two  constructions  of  a  statute,  either 
of  which  is  warranted  by  the  words  of  an 
amendment,  that  is  to  be  preferred  which  best 
harmonizes  with  the  general  tenor  and  spirit 
of  the  act. 

7.  In  construing  a  statute  every  word  in  it 
must  be  given  its  full  effect,  if  that  can  be 
done  consistently;  but,  if  full  effect  cannot  be 
given,  it  must  be  made  effective  as  far  as  pos- 
sible. 

8.  A  statute  may  be  construed  contrary  to 
Its  literal  meaning,  when  a  literal  construction 
would  result  in  an  absurdity  or  inconsistency, 
and  the  words  are  susceptible  of  another  con- 
Btniction  which  will  carry  out  the  manifest  in- 
tention of  the  legislature. 

9.  Words  in  different  parts  of  a  statute  must 
be  referred  to  their  proper  connections,  giving 
each  in  its  place  its  proper  force. 

10.  The  offices  of  notary  public  and  judge  of  a 
criminal  court  are  incompatible. 

11.  One  who  forfeits  his  right  to  an  office  of 
which  he  is  the  incumbent,  by  accepting  an- 
other which  is  incompatible  with  it,  and  after- 
wards performs  the  functions  of  the  office  for- 
feited, IS  an  officer  de  facto,  and  his  acts,  done 
before  removal  from  such  office,  are  valid  as 
to  persons  other  than  himself. 

12.  A  certificate  of  acknowledgment,  made  by 
a  notary  public  who  had  accepted  the  office  of 
Judge  of  a  criminal  court,  is  Talid. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Mercer  Coun- 
ty; J.  M.  SaDdei*s,  Judges, 


Bill  by  the  Old  Dominion  Building  &  Loan 
Association  against  Nathan  Sohn.  Decree 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

H.  A.  Rltz  and  J.  M.  McGratb,  for  appel- 
lant.   W.  Walter  McClaugherty»  for  appel- 
•  lee. 

i 

!  POFPBNBARGER,  J,  On  the  12th  day  of 
December,  1899,  Nathan  Sohn  purchased  a 
lot  In  the  dty  of  Bluefleld,  as  delinquent  for 
the  nonpayment  of  the  taxes  thereon,  at  a 
sale  made  by  the  sheriff  of  Mercer  coimty. 
In  the  memorandum  and  receipt  given  to 
him  by  the  sheriff,  and  in  the  sheriff's  re- 
port of  sale,  said  lot  Is  described  as  having 
been  sold  in  the  name  of  Irene  Cooper  for 
the  nonpayment  of  the  taxes  thereon  for 
the  year  1897,  as  being  35  by  120  feet  in 
size,  and  situated  In  Bluefleld.  In  the  memo- 
randum and  receipt  the  quantity  of  land  sold 
is  designated  as  "1-2  of  lot  35x120  Blue- 
field,"  and  in  the  report  of  sale  as  "1-2  lot" 
On  the  22d  day  of  December,  1900,  J.  W. 
Bailey,  deputy  for  B.  W.  Bailey,  surveyor  of 
lands  for  said  county,  made  a  report  to  the 
clerk  of  the  county  court,  which  was  admit- 
ted to  record,  describing  the  lot  by  its  lo- 
cation and  bounds  and  record  evidence  of 
title,  and  further  showing  that  there  la  a 
house  situated  on  it,  that  it  is  impossible  to 
lay  off,  to  said  Sohn,  the  interest  purchased 
by  him,  without  running  through  said  house, 
and  that  he,  the  surveyor,  had  made  no 
division  of  said  lot  On  the  20th  day  of 
I  February,  1901,  the  clerk  of  the  county  court 
I  of  said  county  made  a  deed  to  Sohn,  reciting 
j  the  delinquency  and  sale  of  tlie  land,  the 
I  purchase  by  Sohn  of  "an  undivided  one-half 
I  interest"  in  said  lot,  the  lapse  of  more  than 
}  one  year  since  the  time  of  said  purchase, 
the  nonredemption  of  said  lot,  and  the  rei>ort 
made  by  the  surveyor. 
This  suit  was  brought  by  the  Old  Dominion 
j  Building  &  Loan  Association  to  set  aside 
!  said  deed  as  illegal  and  void  for  the  follow- 
I  ing  reasons:  First,  that,  under  his  pur- 
chase, Sohn  was  not  entitled  to  have  a  deed 
for  an  undivided  one-half  of  the  lot,  but  only 
for  one-half  of  the  lot  according  to  area, 
not  value,  and  so  laid  off  as  not  to  include 
the  improvements,  if  practicable;  second, 
that  Hugh  G.  Woods,  before  whom  the  deed 
was  acknowledged  as  a  notary  public,  had, 
before  the  date  of  said  acknowledgment,  va- 
cated his  office  by  accepting  the  office  of 
Judge  of  the  criminal  court  of  said  county, 
and  had  no  authority  to  take  the  acknowledg- 
ment: third,  that  In  fact  said  lot  was  not 
delinquent  for  nonpayment  of  taxes  for  the 
year  1S97,  as  all  taxes  thereon  for  said  year 
had  been  paid. 

There  was  a  demurrer  to  the  bill,  which 
the  court  overruled,  and  then  the  defendant 
answered,  and  depositions  were  taken,  and 
upon  the  hearing  the  plaintiff  tendered  tbe 
amount  of  taxes,  interest,  and  C04t8  wUek 
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the  defendant  had  paid  to  the  sheriff,  with 
interest  at  12  per  cent  per  annum  on  the 
aggregate,  and  offered  to  pay  any  additional 
costs  or  charges  to  which  the  defendant 
might  be  entitled,  which  tender  and  offer 
the  defendant  declined,  and  thereupon  the 
court  entered  a  decree  setting  aside  the  deed, 
from  which  decree  the  defendant  has  ap- 
pcSaled. 

In  determining  whether  the  purchaser  was 
entitled  to  a  deed  for  an  undivided  one-half 
of  the  lot.  It  Is  necessary  to  consider  the 
statute  gOTerning  the  sales  of  delinquent  town 
lots  and  the  execution  of  deeds  therefor.  As 
they  now  stand  sections  8,  17,  19,  and  24  of 
chapter  31  of  the  Code  of  1889,,  relating  to 
these  subjects,  are  inconsistent  and  contra- 
dictory. To  be  more  explicit,  it  may  be 
said  that  section  17  Is  contradictory  of  the 
other  sections  named.  Section  8,  prescribing 
what  shall  be  sold,  says:  "The  sale  shall 
be  of  each  tract  of  land,  or  city,  village,  or 
town  lot,  or  of  such  separate  quantities  or 
parts  of  such  tract,  or  of  such  undivided  in- 
terest In  such  lot  as  shall  be  sufficient  to 
satisfy  the  whole  of  the  taxes."  This  stat- 
ute separates  real  estate  into  two  classes- 
tracts  of  land  and  lots.  Tracts  may  be  sold 
in  their  entirety,  or  separate  quantities,  or 
parts  thereof,  may  be  sold.  City,  village,  or 
town  lots  may  be  sold  in  their  entirety,  or 
nndlvided  Interests  therein  may  be  sold,  but 
there  Is  no  provision  for  the  sale  of  separate 
quantities  or  parts  of  town  lots. 

Past  legislation  on  this  subject  makes  this 
interpretation  of  the  statute  clear.  Section 
6  of  chapter  37  of  the  Code  of  1860  of  Vir- 
ginia (CSode  1868,  W.  Va.  c.  31,  §  8)  reads 
as  follows:  "The  sale  of  tracts  of  land  shall 
be  of  each  tract  separately,  or  of  such  quan- 
tity or  part  thereof,  as  shall  be  sufficient  to 
satisfy  the  taxes  thereon,  with  interest  and 
commission  as  aforesaid,  and  its  proportion 
of  said  expense;  and  the  sale  of  town  lots, 
shall  be  of  each  lot  separately,  or  of  such 
undivided  interest  therein  as  shall  be  suf- 
ficient to  satisfy  the  taxes  thereon,  with  such 
Interest,  commission,  and  proportion  of  ex- 
pense." This  section  was  amended  by  chap- 
ter 206,  p.  258,  of  the  Acts  of  1871,  and  made 
to  read  In  part  as  follows:  "The  sale  shall 
be  of  such  tract  of  land,  or  town  lot,  or  of 
stich  separate  quantities  or  parts  of  such 
tract  or  undivided  Interest  in  such  lot  as 
shall  be  sufficient  to  satisfy,"  etc.  Chapter 
117,  p.  312,  of  the  Acts  of  1872-73  re-en- 
acted said  section  as  found  In  the  Acts  of 
1871,  in  so  far  as  It  relates  to  the  sale;  and 
chapter  130,  p.  391,  of  the  Acts  of  18S2 
amended  and  re-enacted  said  section  8,  and 
made  it  read  as  it  now  stands  in  the  Code. 
That  section,  read  in  the  light  of  said  pre- 
vious legislation,  and  the  history  of  legisla- 
tion concerning  the  mode, of  making  sale  of 
delinquent  lands  and  lots,  as  well  as  by  Its 
terms,  clearly  means  that  each  town  lot 
shall  be  sold  as  a  whole  or  an  undivided  In- 
terest therein  shall  be  sold,  and  gives  no 


authority  for  selling  a  separate  quantity  or 
part  thereof. 

Section  19  of  chapter  31  of  the  Code  of 
1899  prescribes  the  form  of  the  deed  to  be 
made  by  the  clerk  of  the  county  court  to 
the  purchaser  In  the  case  of  a  sale  of  a 
tract  of  land  or  a  part  thereof.  The  final 
clause  of  that  section  says:  "If  the  purchase 
was  of  a  city,  town  or  village  lot,  or  a  part 
thereof,  or  an  imdlvided  Interest  therein, 
the  above  form  must  be  varied  according  to 
the  facts." 

Section  24  says  that  a  deed  may  be  made 
for  an  undivided  Interest  in  a  town  lot.  The 
first  part  of  that  section  reads  as  follows: 
**Where  two  or  more  tracts  or  parts  of  tracts, 
or  city,  town  or  village  lots,  charged  to  the 
same  person,  or  persons,  with  taxes,  for 
the  same  year,  or  years,  shall  have  been  sold 
for  taxes  and  purchased  by  the  same  person 
at  such  sale,  the  purchaser  thereof,  or  his 
heirs,  devisees  or  assigns  may  obtain  from 
the  clerk  of  the  county  court  several  deeds 
for  each  tract  or  part  of  a  tract,  and  city, 
town,  or  village  lot,  or  undivided  interest 
therein,  or  for  any  number  of  them  less  than 
the  whole,  or  he  may  obtain  one  deed  for 
the  whole  of  them  as  he  may  prefer;  but 
every  such  deed  shall  describe  each  tract  and 
part  of  a  tract,  and  each  lot  and  undivided 
Interest  in  a  lot  separately;  and  such  deed 
when  so  made  for  several  tracts  and  parts 
of  tracts,  and  several  lots  and  undivided  in- 
terests in  several  lots,  shall  be  as  valid  and 
as  effectual  to  pass  to  the  grantee  therein 
the  title,  legal  and  equitable  to  every  such 
tract,  and  part  of  a  tract,  and  to  every  such 
lot  and  undivided  interest  in  a  lot,  as  a 
separate  deed  for  each  would  have  been  if 
such  separate  deed  had  been  made  to  such 
grantee." 

The  form  of  deed  prescribed  by  section  19, 
applicable  to  tracts  of  land,  provides  for  the 
conveyance  to  the  purchaser  of  "a  tract  of 

land  (or acres,  part  of  a  tract  of  land, 

or  the  undivided  part  of  a  tract  of 

land,  as  the  case  may  be,)"  etc. 

It  will  be  observed  here  that  although  no 
sale  of  an  undivided  Interest  in  a  tract  of 
land  is  authorized,  the  form  of  deed  provides 
for  the  conveyance  thereof;  and  that,  al- 
though there  is  no  authority  given  by  section 
8  for  the  sale  of  a  part  of  a  town  lot,  section 
19  speaks  of  a  purchase  of  a  part  of  a  town 
lot  It  will  be  further  observed  that  this 
confusion  and  contradiction  of  section  8  found 
in  section  19  is  not  carried  into  section  24. 
That  section  harmonizes  with  section  8. 

But  the  confusion  does  not  stop  here.  Sec- 
tion 17  says:  "The  purchaser  of  a  part,  or 
an  undivided  Interest  of  any  tract  or  city, 
town  or  village  lot  of  land,  so  sold  and  not 
redeemed  within  one  year  as  aforesaid,  his 
heirs  or  assigns,  before  obtaining  a  deed 
therefor  shall,  at  his  or  their  expense,  have 
the  quantity  or  undivided  interest  so  pur- 
chased, surveyed  and  laid  off  at  his  or  their 
expense;  the  said  quantity  so  laid  off  to  be 
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bounded  in  part  by  either  or  any  of  the  lines 
of  the  tract,  at  the  option  of  the  purchaser, 
his  heirs  or  assigns,  so  as  not  to  Include  the 
tmproTements  on  the  same  (if  it  can  be  avoid- 
ed), and  to  be  in  one  body,  the  length  where- 
of shall  not  be  more  than  double  the  breadth, 
where  that  is  practicable.  A  plat  and  de- 
scription thereof  shall  be  returned  to  the 
clerk  of  the  county  court  of  the  county  in 
which  the  sale  was  made,  and  said  clerk 
shall  record  the  same  in  the  deed  book  along 
with  the  deed  to  the  purchaser,  his  heirs  or 
assigns,  if  one  be  made.*'  This  proceeds  up- 
oii  the  theory  that  there  can  be  a  sale  of  a 
part  of  a  city,  town  or  village  lot  of  land. 
Moreover,  it  must  be  determined  whether  it 
means  that,  in  the  case  of  a  purchase  of  an 
undivided  interest,  the  purchaser  can  have 
a  deed  therefor  until  he  shall  have  had  the 
same  laid  off— that  is,  partition  made  by  the 
surveyor— although  the  form  of  deed  in  sec- 
tion 19,  as  well  as  the  express  provision  of 
section  24,  provides  for  a  conveyance  of  an 
undivided  interest.  A  surveyor  might  with 
great  propriety  be  authorized  to  lay  off  so 
many  acres  of  a  tract,  but  there  could  be  no 
reason  for  the  assumption  that  he  is  especial- 
ly fitted  or  qualified  for  the  division  of  the 
tract  of  land  according  to  quantity,  quality, 
and  value,  as  would  be  necessary  in  the  case 
of  laying  off  to  the  purchaser  an  undivided 
interest. 

Prior  to  the  act  of  1882,  the  sections  con- 
cerning the  survey,  report,  and  deed  were  in 
perfect  harmony  with  the  section  authorizing 
the  sale.  Section  17  of  chapter  117,  p.  317, 
of  the  Acts  of  1872-73  provided  that  the  pur- 
chaser of  a  part  of  any  tract  of  land  sold 
and  not  redeemed  within  one  year,  his  heirs 
or  assigns,  should  have  the  quantity  pur- 
chased laid  off  at  his  or  their  expense,  and 
that  when  the  entire  tract  of  land  was  sold, 
and  not  redeemed,  the  purchaser,  his  heirs  or 
assigns,  should  have  a  report  made  by  the 
surveyor.  No  survey  or  report  was  required 
in  the  case  of  the  purchase  of  a  town  lot 
or  an  undivided  interest  therein.  As  to  such 
a  purchase,  section  10  provided  as  follows: 
"If  the  sale  be  of  a  town  lot,  or  of  an  un- 
divided interest  in  such  lot,  and  a  report  be 
made  by  a  surveyor  describing  the  same,  and 
such  report  be  ordered  by  the  clerk  of  the 
county  court  to  be  recorded,  the  deed  shall 
refer  to  the  said  report.  But  when,  in  case 
of  a  sale  of  a  town  lot,  or  of  an  undivided 
interest  in  such  lot,  there  is  no  such  report, 
the  clerk  of  the  county  court  shall,  neverthe- 
less, execute  a  deed  therefor  to  the  pur- 
chaser, if  he  desires  the  same." 

In  determining  what  Sohn  purchased,  if 
anythlnp:,  at  the  sale  at  which  he  claims  to 
have  purchased  an  undivided  one-half  of  the 
lot,  the  statute  as  it  now  stands,  together 
with  the  prior  statutes  in  pari  materia,  must 
be  considered,  and  by  the  principles  govern- 
ing the  construction  of  the  statute  it  must 
be  ascertained  what  the  sheriff  had  power 
to  sell.    Did  the  Legislature  intend,  by  the 


changes  made  in  the  statute  by  the  act  of 
1882,  to  confer  upon  him  authority  to  sell  a 
part  of  a  town  lot?  If  so,  does  the  statute 
as  it  now  stands  effectuate  that  intent?  A 
comparison  of  section  8  of  the  Acts  of  1882 
with  the  same  section  of  the  Acts  of  1872-73 
shows  that  the  former  not  only  re-enacted 
the  latter,  but  amended  it  also.  Sevei^al 
changes  were  made  in  it,  but  the  language 
determining  what  should  be  sold  was  not 
altered.  Section  24  of  the  present  statute 
was  made  up  by  consolidating,  amending, 
and  re-enacting  part  of  section  23  of  the  act 
of  1872-73  and  the  whole  of  section  24  of 
that  act;  and  the  language  above  quoted 
from  said  section  24  of  the  present  statute, 
carefully  distinguishing  between  tracts  of 
land  and  town  lots,  is  entirely  new  and  not 
found  in  the  old  statute.  This  careful  pres- 
ervation of  the  language,  conferring  author- 
ity to  sell  and  prescribing  the  mode  of  sale, 
which  had  been  carried  in  the  statutes  of 
Virginia  from  a  date  so  remote  as  1832,  when 
sales  by  the  sheriff  for  delinquency  were 
first  authorized,  and  in  those  of  this  state 
to  the  present  time,  strongly  argues  that 
there  has  been  no  intention  to  depart  from 
it  or  to  alter.  But  the  language  used  in 
sections  17  and  19  militates  against  this  view, 
and  indicates  that  the  Legislature  had  a 
contrary  intention,  for  those  sections  assume 
that  purchases  of  parts  of  town  lots  can  be 
made.  But  do  they  authorize  such  a  sale? 
They  do  not  do  so  in  express  terms.  Section 
17  says  the  purchaser  of  a  tract  or  undivided 
interest  of  any  tract  or  city,  town,  or  village 
lot  of  land  shall  have  the  same  laid  off.  This 
assumes  that  there  may  have  been  a  sale  of 
a  part  of  a  town  lot.  Section  19  says,  if  the 
purchase  was  of  a  city,  town,  or  village  lot, 
or  a  part  thereof,  or  an  undivided  interest 
therein,  the  form  of  the  deed  shall  be  varied 
according  to  the  facts.  This  is  likewise  an 
assumption  or  supposition  only.  The  most 
that  could  be  said  for  this  language  is  that 
it  gives  implied  authority  to  sell  part  of  a 
town  lot 

Can  such  a  power  arise  by  Implication? 
Statutes  authorizing  tax  sales  are  always 
strictly  construed.  "Where  summary  pro- 
ceedings are  authorized  by  statute,  the  effect 
of  which  is  to  divest  or  affect  rights  of  prop- 
erty, the  rule  holds  good  that  they  are  to 
be  strictly  construed.  The  power  conferred 
must  be  exercised  precisely  as  It  is  given, 
and  any  departure  will  vitiate  the  whole  pro- 
ceeding. It  is,  indeed,  a  general  role  that 
all  statutes  conferring  special  ministerial  au- 
thority by  which  any  man's  estate  may  be 
affected  must  be  strictly  pursued."  Sedg. 
Stat.  Ck)n.  302.  In  this  work,  on  page  303, 
it  is  said  that  the  validity  of  statutes  author- 
izing sales  of  land  for  nonpayment  of  taxes 
was  at  first  seriously  questioned  on  the 
ground  of  their  being  in  conflict  with  the 
constitutional  provision  which  in  most,  if  not 
all,  the  states,  guaranties  to  every  cltiseB 
"the  protection  of  the  law  of  the  land*"  and 
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that,  while  tbla  objection  baa  been  oyerrulecl 
and  the  power  sustained  on  the  grounds  of 
immemorial  usage  and  state  necessity,  it  has 
been  held  in  all  cases  that  it  must  be  strictly 
pursued,  and  that  its  exercise  will  be  vigii- 
antly  watched.  Such  being  the  nature  of  the 
power  of  sale  of  lands  for  nonpayment  of 
taxes,  and  the  rule  of  construction  applicable 
to  statutes  conferring  It,  it  seems  clear  that 
it  cannot  arise  by  mere  implication,  but  must 
be  expressly  conferred.  This  view  is  sup- 
ported by  Blackwell  on  Tax  Titles,  S  551, 
where  it  is  said:  ''Th^  officer  who  executes 
the  power  of  selling  land  for  taxes  can  exer- 
cise no  implied  power  whatever.  He  acts  in 
hostility  to  the  owner  of  the  estate,  and  not 
as  his  agent,  and  he  must  pursue  his  author- 
ity literally."  Section  125  of  the  same  work 
says,  in  part:  **It  is  a  naked  power,  which 
in  this  instance  may  be  defined  to  be  a  power 
operating  upon  an  estate,  in  which  the  officer 
who  executes  it  has  no  manner  of  interest, 
and  over  which  he  has  no  control  other  than 
that  which  the  law  has  expressly  delegated 
to  him.  It  is  a  statutory  power,  depending 
alone  upon  the  will  of  the  sovereign,  and  not 
upon  thp  consent  of  the  owner.  The  statute 
creates  the  power,  selects  the  agent  to  exe- 
cute it,  and  prescribes  the  formalities  wliich 
Shan  attend  its  execution." 

To  sustain  such  a  power  on  the  theory  of 
Implication  would  violate  another  well-set- 
tled rule  of  construction.  The  statute  is  in- 
consistent in  its  terms.  In  such  case  "regard 
must  be  had  to  all  the  parts  of  a  statute,  and 
to  the  other  concurrent  legislation  in  pari 
materia,  and  the  whole  should,  if  possible, 
be  made  to  harmonisse;  and,  if  the  sense  be 
doubtful,  such  construction  should  be  given. 
If  it  can  be,  as  will  not  conflict  with  the  gen- 
eral principles  of  law,  which  it  me^j  be  as- 
sumed the  Legislature  would  not  Intend  to 
disregard  or  change."  Suth.  Stat  Con.  §  287. 
The  reason  for  withholding  the  power  to  sell 
a  part  of  a  town  lot  is  obvious.  The  pur- 
chaser may  select  the  part  he  buys.  His 
selection  is  only  limited  to  the  extent  that  it 
mtist  be  bounded  in  part  by  either  or  any 
lines  of  the  tract,  aud  not  be  more  than  twice 
as  long  as  it  is  wide,  where  that  is  practi- 
cable, and  not  include  the  improvements,  If 
that  can  be  avoided.  Under  this,  the  front 
only  of  a  valuable  lot  might  be  so  taken  as 
to  render  the  residue  practically  valueless,  or 
a  valuable  building  may  be  cut  into.  These 
are  the  considerations  upon  which  the  sec- 
tion of  the  statute  authorizing  the  sale  and 
prescribing  the  mode  thereof  has  withheld 
from  the  sherifT  the  power  to  sell  a  part  of  a 
town  lot.  For  70  years  this  authority  has 
been  withh^d,  and  such  construction  should 
not  be  given  the  statute  as  to  contravene  so 
important  a  principle  of  statutory  law,  when 
another  can  be  given  without  it,  and  one  of 
two  different  constructions  must  be  adopted. 
"While  gross  negligence  is  not  to  be  imputed 
to  the  Legislature  (Sedg.  Stat  Oon.  366),  no 
rnle  of  law  prevents  the  court  from  attrlbut- 
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ing  an  inconsistency  to  the  accidental  or  in- 
advertent misuse  of  words  in  a  statute.  This 
conclusion  is  adverse  to  the  theory  advanced 
by  counsel  for  the  appellee.  The  purchaser 
took  an  undivided  interest  in  the  lot,  if  any- 
thing. 

It  will  be  observed  that  his  purchase  is  not 
described  in  the  memorandum  and  receipt 
and  report  of  sale  as  an  undivided  one-half 
of  the  lot  These  papers  say  the  purchase 
was  for  one-half  of  the  lot  As  has  been 
shown,  the  power  of  sale  must  be  strictly 
pursued.  It  cannot  be  departed  ftom  in  any 
material  respect  Is  the  omission  of  the 
word  ••undivided"  material?  Is  it  fatal  to 
the  sale  and  the  deed?  To  say  that  it  is 
would  be  to  restrict  the  language,  and  make 
it  mean  less  than  its  terms  Import  One-half 
of  the  lot  means  the  one-half  of  the  lot  ac- 
cording to  quantity  and  value,  not  merely 
according  to  its  area.  If  the  word  "undivid- 
ed" had  been  prefixed,  it  could  have  meant 
only  that  one-half  of  the  lot  had  been  sold, 
but  that  the  lot  had  not  been  severed  so  as  to 
give  sole  possession  and  enjoyment  of  the 
one-half  to  the  purchaser  thereof.  It  would 
have  neither  enlarged  nor  restricted  the 
meaning  of  the  words  "one-half  of  lot" 
While  the  selling  officer  can  exercise  no  im- 
plied power,  it  is  to  be  observed  that  he  had 
express  power  and  authority  to  sell  an  \mdi- 
vlded  interest  Having  such  power,  there  Is 
a  presumption  in  favor  of  his  having  properly 
exercised  it.  "In  Ives  v.  Lynn  [7  Ck>nn.  6051, 
where  it  did  not  appear  affirmatively  in  the 
deed  or  return  of  sale  that  no  more  land  was 
sold  than  was  necessary  to  raise  the  amount 
of  taxes  due  upon  the  entire  tract  offered,  the 
court  held  that  it  was  a  presumption  of  law 
that  the  collector  performed  his  duty,  and 
conducted  the  auction  fairly  and  properly; 
and  in  the  absence  of  proof  rebutting  this 
presumption  the  sale  was  sustained  as  far  as 
this  point  was  concerned."  Blackwell  on 
Tax  Titles,  §  542.  The  presumption  of  a  sale 
of  an  undivided  one-half  is  aided  by  the  fail- 
ure of  the  statute  to  give  power  to  sell  any- 
thing but  an  undivided  interest  in  a  town 
lot,  and  the  further  consideration  that  noth- 
ing is  laid  off  prior  to  the  sale  for  any  pur- 
chase. The  severance  from  the  whole  tract 
of  a  part  of  a  tract  purchased  at  a  tax  sale 
is  made  long  after  the  sale.  Upon  these  dbn- 
siderations,  the  conclusion  that  an  undivided 
interest  was  sold  is  irresistible. 

An  undivided  one-half  of  the  lot  having 
been  purchased,  was  it  essential  to  the  pro- 
curement of  the  deed  to  have  this  laid  off 
as  prescribed  by  section  17  of  chapter  31? 
That  section  says  the  purchaser  of  a  part  or 
an  undivided  interest  of  auy  tract  or  city, 
town,  or  village  tot  of  land  shall  have  the 
same  surveyed  and  laid  off  in  the  manner 
therein  prescribed  before  obtaining  a  deed 
therefor,  and  section  18  says  if  the  purchase 
be  of  an  entire  city,  village,  or  town  lot  no 
survey  or  report  thereof  need  be  made.  If 
sections  17  and  18  are  to  be  literally  applied* 
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there  mast  be  a  partition  In  the  case  of  the 
purchase  of  an  undivided  interest— partition 
to  be  made  by  the  surveyor.  These  sections 
import  that  there  shall  be  no  conveyance  of 
an  undivided  interest  But  it  has  been  seen 
that  section^  24  contemplates  and  authorizes  a 
deed  for  an  undivided  interest,  as  does  also 
the  form  of  deed  prescribed  by  section  19. 
Here  is  a  flat  contradiction  and  irreconcilable 
inconsistency,  upon  a  consideration  of  the  let- 
ter of  the  statute  alone.  Such  a  condition  of 
the  statute  calls  upon  the  court  for  construc- 
tion. One  part  of  it  says  there  shall  be  par- 
tition. Other  parts  say  there  need  not  be 
partition.  There  cannot  be  partition  in  the 
manner  prescribed  by  this  statute  without  a 
violent  innovation  upon  the  general  law  of 
partition—an  innovation  which  does  violence 
to  the  principles  underlying  that  law.  Com* 
pulsory  partition  is  the  exercise  of  Judicial 
power  and  functions.  Obedience  to  the  let- 
ter of  this  statute  makes  it  a  mere  ministerial 
function.  It  authorizes  the  county  surveyor 
to  make  the  partition  without  any  inquiry  as 
to  his  fitness  and  ^pacity  for  the  perform- 
ance of  such  duty,  and  without  any  Judicial 
supervision  of  his  action.  Where  there  is  in- 
consistency and  the  sense  of  the  statute  is 
doubtful,  a  construction  should  not  be  given 
that  is  in  conilict  with  the  general  principles 
of  law.  It  may  be  assumed  that  the  Legiala- 
tuie  did  not  intend  to  disregard  or  change 
them.  Suth.  on  Stat  Obn.  f  287.  The  stat- 
ute must  be  construed  as  a  whole,  and  all 
parts  thereof  given  effect  if  possible.  Bvery 
word  must  have  some  effect,  if  possible,  but 
words  may  be  restrained  and  limited  to  an 
effect  less  than  that  which  they  literally  im- 
port "A  construction  which  must  necessa- 
rily occasion  great  public  and  private  mischief 
must  never  be  preferred  to  a  construction 
which  will  occasion  neither,  or  not  in  so  great 
a  degree,  unless  the  terms  of  the  tnstrument 
absolutely  require  such  preference.  Of  two 
constructions,  either  of  which  is  warranted 
by  the  words  of  the  amendment  of  a  public 
act  that  is  to  be  preferred  which  best  har- 
monizes the  amendment  with  the  general  ten- 
or and  spirit  of  the  act  amended.  A  statute 
may  be  construed  contrary  to  its  literal  mean- 
ing, when  a  literal  construction  would  result 
In  an  absurdity  or  inconsistency,  and  the 
words  are  susceptible  of  another  construction 
which  will  carry  out  the  manifest  intention." 
Suth.  Stat  Con.  §  323. 

There  is  another  principle  or  rule  of  con- 
struction which,  applied  to  this  statute,  en- 
ables the  court  to  give  some  effect  to  the 
language  of  sections  17  and  18,  without  car- 
rying that  effect  to  the  extent  of  requiring 
partition  in  the  case  of  a  purchase  of  an 
''undivided  interest"  General  words,  when 
the  sense  requires  it  and  the  Intention  will 
be  furthered  thereby,  may  be  taken  distribu- 
tively.  A  part  of  a  tract  may  be  laid  off  ac- 
cording to  the  mode  prescribed  by  section  17. 
A  town  lot  in  which  an  undivided  Interest 
has  been  purchased  may  be  surveyed,  and 


a  report  made,  giving  a  description  of  the 
whole  lot  to  be  followed  by  the  deed.  Thus, 
in  either  case  the  surveyor  may  perform  a 
function  without  going  to  the  extreme  of 
making  a  partition,  and  it  must  be  held  that 
this  is  the  meaning  of  that  statute,  and  that 
the  Legislature  intended  no  more  than  that 
"Survey"  and  "report"  as  found  in  these 
two  sections,  are  applicable  to  purchases  of 
whole  tracts  and  undivided  interests  in  town 
lots.  "Laid  otC*  must  be  limited  and  held  to 
refer  only  to  purchases  of  parts  of  tracts  of 
land.  "Words  in  different  parts  of  a  statute 
must  be  referred  to  their  proper  connections, 
giving  each  in  its  place  its  proper  force." 
Suth.  Stat  Con.  S  282.  Upon  this  construc- 
tion of  the  statute,  no  partition  was  neces- 
sary, and  there  was  power  in  the  clerk  to 
make  the  deed  conveying  an  undivided  inter- 
est notwithstanding  there  was  no  division 
of  the  lot.  Before  such  deed  could  be  made, 
a  report  of  the  surveyor  was  necessary,  and 
such  report  was  made. 

The  contention  that  the  land  was  improp- 
erly returned  and  sold  because  the  taxes  had 
been  paid  thereon  is  wholly  unsupported  by 
the  evidence.  The  description  of  the  land  in 
the  memorandum  of  sale  and  report  of  sale 
has  been  already  set  out  in  a  former  part 
of  this  opinion.  The  description  found  in  the 
tax  receipts  exhibited  with  the  bill,  the  only 
evidence  of  payment  offered,  does  not  cor- 
respond with  it  In  one  of  these  receipts  the 
property  is  described  in  it  not  as  a  town 
lot  but  as  being  "acres  of  land."  In  the 
other  its  character  is  not  indicated  further 
than  that  it  Is  real  estate.  The  valuation  in 
these  two  receipts  corresponds*  thus  indicat- 
ing that  it  is  the  same  property.  One  receipt 
is  from  the  sheriff  and  the  other  from  the 
city  sergeant  and  both  are  for  the  year  1897. 
Nor  does  the  amount  of  tax  in  the  sheriff's 
receipt  relied  upon  as  evidence  of  payment 
of  the  tax,  correspond  with  that  found  in  the 
memorandum  of  sale  and  the  report  of  sale. 
In  the  receipt  the  total  amount  of  taxes  for 
state,  county,  and  district  purposes  is  two 
dollars.  In  the  memorandum  and  report,  the 
taxes,  including  interest  thereon,  which  could 
not  possibly  be  large,  the  time  being  only 
two  years,  amount  to  $9.46. 

It  remains  now  to  inquire  whether  the 
deed  is  void  because  acknowledged  before 
one  who  had  vacated  his  office  of  notary  pub- 
lic by  accepting  the  office  of  Judge  of  the 
criminal  court  The  two  offices  are  clearly 
Incompatible.  "No  Judge,  during  his  term  of 
office,  shall  practice  the  profession  of  law  or 
hold  any  other  office,  appointment  or  public 
trust,  under  this  or  any  other  government 
and  the  acceptance  thereof  shall  vacate  his 
Judicial  office.  Nor  shall  he,  during  his  con- 
tinuance therein,  be  eligible  to  any  political 
office."  Section  16»  art  8,  Const  W.  Va. 
While  this  does  not  say  in  terms  that  an 
office  held  by  a  person  at  the  time  he  quali- 
fies as  a  Judge  shall  be  thereby  vacated,  it 
does  forbid  the  holding  of  any  other  office 
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wliile  acting  a9  Judge.  This  inhibition  is  ez- 
preast  and,  to  make  the  language  effectiye, 
it  must  be  held  that  the  acceptance  of  the 
office  of  Judge  vacates  the  other  office.  It  is 
a  rule  of  common  law  that»  where  a  person 
holding  one  office  accepts  another  incompat- 
ible office  under  the  same  government,  his 
right  to  the  former  is,  by  such  acceptance, 
ended  and  nullified.  Bodman  ▼.  Harcourt,  4 
B.  Mon.  (Ky.)  221  The  offices  of  notary 
public  and  Judge  may  be  incompatible  under 
article  5  of  the  Constitution,  declaring  that 
the  legislatiye,  executive,  and  Judicial  depart* 
ments  shall  be  separate  and  distinct,  and 
that  no  person  shall  exercise  the  powers  of 
more  than  one  of  them  at  the  same  time,  ex- 
cept that  Justices  of  the  peace  shall  be  eligi- 
ble to  the  Legislature,  but  the  decision  of 
this  question  is  unnecessary.  Woods  forfeit- 
ed the  office  of  notary  public  by  qualifying 
as  Judge  of  the  criminal  court.  Does  it  fol- 
low that  the  certificate  of  acknowledgment 
is  void? 

In  the  brief  of  counsel  for  appellant,  Man- 
pin  on  Title  of  Real  Estate,  p.  59,  is  quoted, 
as  showing  that  if  a  person  taking  an  ac- 
knowledgment and  making  a  cerdflcate 
thereof  assumed  to  act  in  an  official  capacity 
in  doing  so,  and  had  color  of  title  to  the  of- 
fice, the  certificate  would  be  held  good  in  a 
collateral  proceeding  on  the  ground  that  the 
taking  of  the  acknowledgment  is  the  act  of 
a  de  facto  officer,  and  cannot  be  questioned 
in  such  proceeding.  The  work  referred  to 
is*  not  in  the  library,  but  the  proposition  is 
well  supported  by  authority.  Indeed,  it  goes 
further  than  that  Such  acts  will  be  sustain- 
ed in  any  proceeding,  collateral  or  direct,  in 
the  interest  of  third  parties  or  the  public. 
They  are  only  invalid  as  against  the  public 
and  as  to  the  de  facto  officer  himself.  He 
cannot  set  them  up  in  his  own  favor  <»* 
against  the  public.  "The  act  of  an  officer 
de  facto,  where  it  is  for  his  own  benefit,  is 
void,  because  he  shall  not  take  advantage  of 
his  own  want  of  title  which  he  must  be 
cognizant  of;  but  where  it  is  for  the  benefit 
of  strangers  or  the  public,  who  are  presumed 
to  be  ignorant  of  such  defect  of  title,  it  is 
good.*'  Rodman  v.  Harcourt,  4  B.  Mon.  (Ky.) 
224,  233.  To  the  same  effect  see  McGregor 
V.  Balch,  14  Vt  428,  39  Am.  Dec.  231;  Hog- 
Ian  V.  Carpenter,  4  Bush  (Ky.)  89;  Attorney 
General  v.  Marston,  66  N.  H.  485,  22  Atl.  560, 
13  L.  R.  A.  670;  Green  v.  Wardwell,  17  IlL 
278,  63  Am.  Dec.  366;  Woodslde  v.  Wagg, 
71  Me.  207;  Johnson  v.  McGinly,  76  Me.  432; 
Petersilea  v.  Stone,  110  Mass.  465,  20  Am. 
Bep.  335;  State  v.  Carroll,  38  Conn.  449,  9 
Am.  Rep.  409;  Pooler  v.  Reed,  78  Me.  129; 
Brown  v.  Lunt,  37  Me.  423;  Belfast  v.  Mor- 
rill, 65  Me.  580. 

This  line  of  cases  has  been  selected,  not 
only  to  show  the  extent  to  which  the  acts 
of  de  facto  officers  are  held  valid,  but  to 
show,  as  well,  that  a  person  who  forfeits  an 
office  by  the  acceptance  of  another  incom- 
petible  one,  and  then  exercises  the  functions 


of  the  office  forfeited,  is  held  to  be  an  officer 
de  facto,  and  that  his  acts  are  held  valid  as 
to  third  parties  until  the  office  so  forfeited 
has  been  adjudged  and  declared  vacant 
Thus,  in  Hoglan  v.  Carpenter,  a  postmaster 
accepted  the  office  of  county  Judge,  and  con- 
tinued to  hold  the  office  of  postmaster.  As 
he  held  one  office  under  the  federal  govern- 
ment, which  the  state  courts  had  no  power 
to  declare  vacant,  it  was  held  that  he  was  a 
Judge  de  facto,  and  not  de  Jure,  the  state 
court  Jiaving  power  to  declare  the  office  of 
Judge  vacant,  but  that  his  acts  were  binding 
and  valid  as  to  third  parties  in  all  proceed- 
ings. In  Woodslde  v.  Wagg,  the  Judge  of  the 
municipal  court  accepted  a  seat  in  the  Legis- 
lature, by  which  action  he  ended  his  office  of 
Judge,  but  continued  to  perform  its  functions, 
and  his  acts  were  held  valid,  although  it  was 
said  he  might  be  removed  upon  information 
filed  against  him  in  behalf  of  the  state.  In 
Johnson  v.  McGinly,  the  disclosure  of  a  poor 
debtor  was  held  valid,  in  an  action  on  a  poor 
debtor's  bond,  although  one  of  the  persons  se- 
lected to  hear  it  had,  subsequent  to  the  date 
of  his  qualification  as  a  trial  Justice,  accept- 
ed, and  was  holding,  the  incompatible  office 
of  constable.  In  Commonwealth  v.  Kirby,  2 
Cush.  577,  on  an  Indictment  for  assault  and 
battery  and  resistance  to  an  officer,  it  was 
held  to  be  no  defense  thi^t  the  officer  acted 
under  a  warrant  issued  by  a  Justice  who  had 
disqualified  himself  by  accepting  an  incom- 
patible office.  In  Sheehan's  Case,  122  Mass. 
445,  23  Am.  Rep.  374,  the  court  refused  to 
discharge,  on  a  writ  of  habeas  corpus,  a  per- 
son who  had  been  committed  to  Jail  on  a  con- 
viction of  larceny  by  a  Judge  who  had  for- 
feited his  office  of  Judge  of  the  police  court 
by  accepting  a  seat  in  the  general  court  In 
Pooler  V.  Reed,  73  Me.  129,  an  action  of  tres- 
pass for  an  illegal  arrest  the  defendant  was 
not  permitted  to  Justify  for  the  reason  that  he 
made  the  arrest  as  constable,  which  office  he 
had  held,  but  had  forfeited  by  accepting  the 
office  of  Justice  of  the  peace.  The  court  said 
that  as  to  the  public  and  third  persons  his 
act  was  valid,  but  &8  the  action  was  against 
him  for  his  illegal  act  he  could  not  Justify, 
and  thereby  take  the  benefit  of  it 

An  authority  binding  upon  this  court  as  to' 
the  general  proposition  is  Maddox  v.  Ewell, 
2  Ya.  Cas.  59,  the  syllabus  in  which  reads,  in 
part  as  follows:  '*Qu8ere:  If  a  Justice  of 
the  peace  aceept  the  office  and  commission  of 
a  coroner,  is  that  a  forfeiture  of  his  office  of 
Justice?  But  if  it  does,  yet  such  acceptance 
does  not  vacate  such  of  his  subsequent  acts 
as  Justice,  as  may  have  been  done  before  his 
disqualification  Is  established  by  some  proper 
Judicial  proceeding  for  that  purpose  insti- 
tuted." In  exact  alignment  with  this  is  the 
doctrine  announced  in  Adam  v.  Mengel  (Pa.) 
8  Atl.  606;  Keyser  v.  McKlssam,  2  Rawle, 
140;  County  v.  Trimmer,  95  Pa.  97.  Adam 
V.  Mengel  decides  a  proposition  very  nearly 
like  the  one  here  under  consideration.  A  Jus- 
tice of  the  peace  accepted  the  incompatible 
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office  of  clerk  of  the  courts  of  oyer  and  ter- 
miner and  quarter  sessicMiB  of  his  comity,  and 
afterwards  took  the  acknowledgnrent  of  a 
mort^gor,  and  the  acknowledgment  was 
held  good.  To  the  same  eifect  is  Davidson  t. 
State,  136  Ind.  254,  84  N.  B.  972,  where,  on  a 
trial  for  murder,  a  deed  was  offered  in  eyi- 
dence,  the  acknowledgment  of  which  had 
been  taken  before  a  notary  public  who  was 
then  filling  the  office  of  deputy  recorder,  and 
the  court  said:  "The  notary  was  at  least  an 
officer  de  facto,  and  his  acts,  as  to  third  par- 
ties, were  valid"— citing  Leech  v.  State,  78 
Ind.  570,  and  Baker  v.  Wambaugh,  99  Ind. 
312.  To  the  cases  herein  referred  to,  hold- 
ing that  a  notary  public  Is  an  officer,  within 
the  meaning  of  this  rule,  may  be  added  Gov- 
ernor V.  Gordon,  15  Ala.  72,  and  People  v. 
Rathbone,  145  N.  Y,  434,  40  N.  E.  395,  28  L. 
R.  A.  384.  Both  solemnly  deciding  that  a  no- 
tary public  is  an  officer. 

While  this  court  has  never  ruled  upon  the 
exact  point  raised  here,  it  has  declared  the 
general  principle  asserted  in  the  cases  above 
cited.  Knight  v.  West  Union,  45  W.  Va.  194, 
32  S.  B.  163;  State  v.  Carter,  49  W.  Va.  709, 
39  S.  B.  611.  Moreover,  this  general  princi- 
ple of  the  common  law  has  been  declared  by 
statute.  "All  Judgments  given  and  all  acts 
done  by  any  person,  by  authority  or  color  of 
any  office,  or  the  deputation  thereof,  under 
the  restored  government  of  Virginia  or  of 
this  state,  before  his  removal  therefrom,  shall 
be  valid,  though  it  may  afterwards  be  de- 
cided or  adjudged  that  he  was  not  lawfully 
elected  or  appointed  or  was  disqualified  to 
hold  the  office,  or  that  the  same  had  been 
forfeited  or  vacated."  Section  15,  c  7,  Code 
1899. 

Are  the  former  owner  and  grantee  of  a 
tract  of  land,  sold  and  conveyed  for  nonpay- 
ment of  taxes  thereon,  **third  parties,"  within 
the  meaning  of  this  proposition  of  law?  The 
former  owner  is  no  party  to  the  deed.  That 
instrument  is  adverse  to  him.  It  takes  up 
and  passes  his  title  to  another,  and  cuts  off 
his  equity  of  redemption  under  the  statute. 
The  recordation  of  it  is  intended  to  bind  him 
Ijy  constructive  notice,  just  as  that  of  other 
deeds  binds  purchasers  for  value  without  no- 
tice and  creditors;  and  it  goes  further,  bind- 
ing him  whether  he  has  notice  or  not.  One 
of  its  peculiar  purposes  is  to  give  him  notice 
that  the  deed  has  been  made  in  the  second 
year  after  the  sale,  and  that  the- right  of  re- 
demption is  forever  gone.  The  grantee  is  a 
party  to  the  deed,  and,  as  claimant  there- 
under, it  is  to  his  interest  to  uphold  it  His 
situation  is  similar  to  that  of  any  other  pur- 
chaser. But  this  is  not  the  test  'Third  par- 
ties," as  used  by  the  courts  in  the  cases  cited, 
means  persons  other  than  the  de  facto  offi- 
cer. His  acts  are  invalid  as  to  him,  but  val- 
id as  to  all  other  persons.  Such  is  the  lan- 
guage of  the  judges  and  the  result  of  the  de- 
cisions, and  our  statute  has,  at  least  as 
much  breadth  and  force. 

The  statute  does  not  expressly  require  a 


tax  deed  to  be  acknowledged.  It  does  require 
the  recordation  of  such  deed,  and  that  may, 
by  implication,  make  acknowledgment  nec- 
essary to  its  validity.  But  it  is  unnecessary 
to  decide  this  question.  If  acknowledgment 
is  not  essential,  the  deed  Is  good.  If  it  is  es- 
sential, the  acknowledgment  Is  good  under 
the  principles  above  noted,  and,  as  there  is 
no  other  valid  objection  to  the  deed,  it  is  good. 
The  law  being  adverse  to  the  appellee  upon 
all  the  questions  presented,  the  decree  is 
erroneous,  and  must  be  reversed*  and  the  bUl 
dismissed,  with  costs. 


(64  W.  Va,  289) 

STATE  V.  DODDS. 

(Supreme  Court  of  Appeals  of  West  Ylrgfnla. 

Dec  6,  1903.) 

CRIMINAL  LAW— TRIAL-INSTRUCTIONS. 

1.  It  is  the  object  and  office  of  Instmctions 
to  define  for  the  jury,  and  to  direct  their  at- 
tention to,  the  legal  principles  which  apply  to 
and  govern  the  facts  proved  or  presumed  in 
the  case.  The  instructions  shoula  simply  de- 
velop the  rules  of  law  governiog  the  particular 
facts— all  the  facts,  not  a  part  only,  which  the 
evidence  tends  to  establish;  and  they  are  to  be 
interpreted  and  judged  of  not  in  any  abstract 
way,  but  with  reference  to  those  facts. 

2.  The  instructions  given  to  the  jury  must 
be  taken  together,  and  It  is  not  necessary  to 
insert  in  each  separate  instruction  all  the  ex- 
ceptions, limitations,  and  conditions  which  are 
inserted  in  the  instructions  as  a  whole. 

8.  An    instruction    which    singles    out    and 
ives  undue  prominence  to  certain  facts,  ignor- 
ng  other  facts  proved  and  of  equal  importance 
in  a  proper  determination  of  the  case,  is  im- 
proper. 
(Syllabus  by  the  Court) 
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Error  to  Circuit  Court  Mercer  County; 
J,  M.  Sanders,  Judge. 

Matt  Dodds  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

Hale  &  Pendleton  and  R.  C.  &  B.  Mc- 
Claugherty,  for  plaintiff  in  error.  The  Attor- 
ney General  and  J.  M.  Anderson,  for  the 
State. 

MILLER,  J.  At  the  January  term,  19(^, 
of  the  criminal  court  of  Mercer  county.  Matt 
Dodds,  the  plaintiff  in  error,  was  indicted  for 
the  murder  of  one  Lee  Palmer.  At  the  same 
term  he  demurred  to  the  indictment  and  the 
demurrer  was  overruled.  He  then  entered 
his  plea  of  not  guilty,  upon  which  Issue  was 
joined.  The  indictment  is  in.  th^  form  pre- 
scribed by  section  1  of  chapter  144  of  the  Code 
of  1899,  and  is  sufficient  upon  demurrer  or 
motion  to  quash.  State  v.  Douglass,  41  W. 
Va.  637,  23  S.  E.  724.  At  the  following 
April  term  the  defendant  was  tried,  found 
guilty  of  murder  in  the  second  degree,  and 
sentenced  to  be  confined  In  the  penitentiary 
for  eight  years.  To  this  judgment  and  sen- 
tence the  defendant  was  refused  a  writ  of 
error  by  the  circuit  court  of  the  county  afore- 
said. Defendant  then  applied  for,  and  was 
by  this  court  allowed,  a  writ  of  error.   On  the 
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trial  certain  Inatnictloiis  were  given  to  the 
Jury  at  tbe  Instance  of  the  state  to  which 
defendant  objected,  and  certain  other  Instmc- 
tlons  were  given  at  his  Instance^  and  others 
offered  by  him  were  refused,  to  which  ref asal 
he  excepted.  All  of  the  rulings  of  the  court, 
the  Instructions  given  as  well  as  those  re- 
fused, and  the  evidence  Introduced  by  both 
the  state  and  defendant,  are  certified  In  a  bill 
of  exceptions,  and  made  part  of  the  record. 
Plaintiff  in  error  insists  that  the  verdict  of 
the  Jury  was  and  is  contrary  to  the  law  and 
evidence,  and  should  have  been  set  aside; 
that  the  court  erred  In  giving  to  the  Jury  the 
instructions  for  the  state,  and  in  refusing  to 
give  instructions  Nos.  4,  5,  and  6  asked  for 
by  him.  The  evidence  proves:  That  both 
defendant,  Dodds,  and  the  deceased,  Lee  Palm- 
er, were  machinists,  and  at  the  time  of  the 
homicide  were  employed  by  the  Nprfolk  & 
Western  Railway  Company  in  its  roundhouse 
In  Bluefield,  in  said  county.  Tl^at  on  the 
18th  day  of  December,  1902,  about  2:30  p.  m., 
the  defendant  and  one  Bilke  Sullivan  came  to 
said  roundhouse  together.  That  at  the  time 
Palmer  was  in  the  cab  of  an  engine,  repairing 
it.  That  on#  J.  R.  TUlson  was  his  helper, 
and  engaged  in  aiding  Palmer  in  making  the 
repairs.  That  a  helper  is  one  who  does  the 
heavy  work  of  a  machinist,  but  is  not  himself 
a  machinist  That  when  Dodds  and  Sullivan 
came  up  to  where  said  engine  was  Sullivan 
passed  on  and  did  not  say  anything,  but 
Dodds  stopped,  and  asked  Tlllson  what  he 
was  doing  machinist  work  for,  and  Tlllson 
replied  that  he  was  doing  what  Palmer  had 
told  him  to  do.  Dodds  then  said,  "Just  wait 
and  see  what  I  will  say  to  him,"  and  about 
that  time  Palmer  came  out  of  the  cab  from 
bis  work.  Dodds  then  said  to  him,  ''What 
are  yon  letting  your  helper  do  machinist 
work  for?'  Palmer  replied  that  he  was  not 
letting  his  helper  do  machinist  work,  and 
Dodds  replied,  "The  hell  you  ain't,"  or  some- 
thing to  that  effect  Dodds  and  Palmer  then 
began  to  dispute,  and  Dodds  struck  Palmer. 
That  several  licks  were  then  struck  by  the 
parties,  and  then  Dodds  struck  Palmer  on 
the  head  with  his  pistol.  They  then  became 
separated  about  eight  feet  That  both  of 
them  appeared  to  be  angry  and  excited. 
That  Palmer  then  with  clenched  fist  and  the 
appearance  of  being  angry,  came  towards 
Dodds,  and  Dodds  advanced  toward  Palmer. 
That  when  they  got  together  witness  thought 
Palmer  rather  fell  up  against  Dodds,  and 
that  Dodds  had  his  pistol  in  his  hand,  and 
put  it  up  against  Palmer's  breast,  and  the 
pistol  fired.  Palmer  fell  to  the  ground,  and 
died  in  a  few  minutes,  and  Dodds  walked 
away.  Witness  says  that  when  Dodds  and 
Palmer  were  striking  at  each  other  he  saw 
Dodds  take  his  pistol  out  of  his  overcoat 
pocket  and  strike  Palmer  once  on  the  head 
with  it;  that  he  saw  nothing  in  Palmer's 
bands,  during  the  fight  except  what  appear- 
ed to  be  a  pipe.  After  tbe  shooting  Palmer's 
tools   were  on  the  steam  chest   where  he 


had  had  them  about  his  work.  Another  wit- 
ness says  that  Palmer,  daring  the  fight,  had 
nothing  in  his  hands  except  a  pipe.  It  is 
also  shown  that  the  two  men  were  about  the 
same  size. 

The  def^idant  testified  that  he  was  a  mem- 
ber of  the  organization  known  as  the  "Ma- 
chinists' Union";  that  he  was  a  member  of 
the  committee  of  the  organization  whose 
duty  it  was  to  see  that  the  rules  and  regu- 
lations of  the  organization  were  not  violated 
by  any  of  its  members;  that  on  the  day  Palm- 
er was  killed  he  was  in  the  city  of  Blue- 
field,  in  Corvin's  pool  room,  where  he  had 
gone  to  see  some  acquaintances;  that  while 
he  was  theve  Mike  Sullivan  asked  him  to  go 
over  to  the  machine  shops  and  roundhouse 
with  him;  that  Sullivan  stated  that  he  want- 
ed to  see  a  man  there  by  the  name  of  Thomas, 
on  business;  that  he  went  along  simply  at 
Sullivan's  request;  that  he  saw  a  mah  work- 
ing on  an  engine,  doing  machinist  work; 
that  he  asked  him  whether  he  was  a  machin- 
ist or  a  helper;  that  the  person  replied  that 
he  was  a  helper,  and  doing  the  work  that 
Palmer  had  directed  him  to  do;  that  Palmer 
came  out  of  the  cab  of  the  engine  about  that 
time,  when  defendant  asked  him  what  he 
was  letting  his  helper  do  his  work  for;  that 
Palmer  replied,  "He  is  not  doing  my  work; 
he  is  doing  Just  what  I  told  him  to  do." 
Defendant  then  said,  "The  hell  he  ain*t;"  and 
Palmer  replied,  "It  is  none  of  your  damned 
business,"  and  defendant  said  to  Palmer  that 
it  was  his  business;  that  he  was  a  member 
of  the  committee  of  the  Machinists'  Union 
whose  duty  it  was  to  see  that  a  helper  did 
not  perform  a  machinist's  work;  that  Palmer 
then  went  to  his  tool  chest  on  the  engine, 
and  defendant  thought  he  got  a  cold  chisel 
(which  is  a  piece  of  iron  a  foot  or  a  foot 
and  a  half  long),  and  that  they  then  advanced 
toward  each  other.  Defendant  also  testified 
that  during  the  fight  he  received  a  wound 
on  the  back  of  his  left  hand  and  on  the  wrist 
of  his  left  arm.  He  stated,  among  other 
things,  that  the  night  before  the  shooting 
he  had  stayed  at  a  house  of  ill  fame  in  Blue- 
field,  and  that  on  the  day  of  the  occurrence 
he  had  taken  two  or  three  drinks  of  whisky. 
He  also  gave  considerable  other  testimony, 
not  of  a  very  convincing  character,  the  ob- 
ject of  which  was  to  mitigate  and  reduce  the 
grade  of  the  offense  charged. 

The  instructions  given  by  the  court  at  the 
instance  of  the  state  are  in  the  words  follow- 
ing: 

"No.  1.  The  court  instructs  the  Jury  that 
under  the  law  a  person  is  presumed  to  in- 
tend that  which  he  does,  or  which  is  the  im- 
mediate and  necessary  consequences  of  his 
acts;  and  if  the  Jury  believe  from  the  evi- 
dence in  this  case  that  the  prisoner,  Matt 
Dodds,  with  a  deadly  weapon,  without  any 
or  upon  slight  provocation,  intentionally  shot 
and  killed  Lee  Palmer  In  Mercer  county,  then 
the  prisoner,  under  the  law,  is  presumed  to 
be  guilty  of  murder  in  the  first  degree. 
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''No.  2.  The  court  instructs  the  Jury  that 
!n  considering  all  the  evidence  in  this  case 
they  may  consider  the  evidence  of  the  prison- 
er, and  how  far,  if  at  all,  his  interest  in 
the  case  might  bias  his  testimony,  and  to  give 
his  evidence  and  all  other  evidence  in  the 
case  Just  such  weight  as  they  may  think  it 
entitled  to. 

"No.  3.  The  court  instructs  the  Jury  that  in 
the  indictment  in  this  case  there  is  charged 
murder  of  the  first  degree,  murder  of  the 
second  degree,  voluntary  manslaughter,  in- 
voluntary manslaughter,  and  assault  and  bat- 
tery. Murder  of  the  first  degree  Is  punished 
in  this  state  by  death  or  confinement  in  the 
penitentiary  for  life.  Murder  of  the  second 
degree  is  punished  by  confinement  in  the 
penitentiary  not  less  than  five  nor  more  than 
eighteen  years.  Voluntary  manslaughter  is 
punished  by  confinement  in  the  penitentiary 
not  less  than  one  nor  more  than  five  years. 
Involuntary  manslaughter  and  assault  and 
battery  are  misdemeanors,  and  punished  by 
confinement  in  Jail,  or  fine,  or  both. 

"No.  4.  The  court  instructs  the  Jury  that  a 
reasonable  doubt,  such  as  is  contemplated  in 
law,  is  not  a  mere  fanciful  or  imaginary 
doubt,  but  is  a  fair  and  substantial  doubt, 
based  on  the  evidence  or  lack  of  evidence 
in  the  case,  and  one  for  which  a  man  who 
entertains  such  doubt  should  be  able  to  give 
a  good  and  substantial  reason  arising  from 
the  evidence  or  a  lack  of  evidence  in  the 
case.** 

The  court  also  gave  to  the  Jury,  on  request 
of  the  defendant,  the  following  instructions: 

"No.  1.  The  court  instructs  the  Jury  that 
they  have  no  right  to  arbitrarily  disbelieve 
the  testimony  of  the  prisoner,  but  that  they 
should  weigh  and  consider  his  testimony  the 
same  as  any  other  witness  in  the  case,  giving 
to  it  such  weight  as  they  think  it  is  enti- 
tiedto. 

"No.  2.  The  court  instructs  the  Jury  that 
accidental  killing  is  not  such  a  matter  of 
defense  as  throws  upon  the  prisoner  the 
burden  of  proving  it  by  a  preponderance  of 
the  evidence;  that  it  is  the  duty  of  the  state 
to  allege  and  prove  in  this  case  that  the 
prisoner  killed  Lee  Palmer  intentionally  or 
willfully;  and,  if  the  evidence  in  the  case, 
taken  all  together,  raises  in  the  minds  of 
the  Jury  a  reasonable  doubt  as  to  whether 
the  prisoner  killed  Lee  Palmer  intentionally 
or  accidentally,  they  should  not  find  the  pris- 
oner guilty  of  anything  higher  than  involun- 
tary manslaughter,  or  assault  and  battery. 

"No.  3.  The  court  tells  the  Jury  that  if 
they  believe  from  the  evidence  in  the  case 
that  on  the  day  that  Lee  Palmer  was  killed^ 
and  before  he  was  killed,  the  prisoner  and 
one  Mike  Sullivan  went  to  the  machine 
shops  referred  to  in  the  evidence,  and  that 
the  prisoner  went  there  at  the  request  of 
the  said  Sullivan,  as  detailed  in  his  evidence, 
and  that  after  the  prisoner  got  to  the  said 
machine  shops  he  became  engaged  in  a 
tiuarrel  with  the  said  Palmer,  wMch  resulted 


in  a  fight  between  them,  and  that  while 
engaged  in  said  quarrel  and  fight  the  said 
Palmer  and  the  prisoner  were  excited,  angry, 
and  that  their  passions  were  aroused,  and 
that  in  said  fight,  wliile  the  prisoner  was 
excited,  angry,  and  his  passions  aroused,  he 
shot  and  killed  the  said  Palmer,  they  cannot 
find  the  prisoner  guilty  of  anything  higher 
than  voluntary  manslaughter.** 

But  the  court  refused  to  give,  at  the  in- 
stance of  the  defendant,  the  following: 

"No.  4.  The  court  Instructs  the  Jury  tliat 
there  is  charged  in  the  indictment  in  this 
case  voluntary  manslaughter  and  murder  in 
the  second  degree,  and  if  they  believe  from 
the  evidence  in  the  case  that  the  prisoner  is 
guilty  of  one  of  said  offenses,  and  they  have 
a  reasonable  doubt  as  to  which  of  said  two 
offenses  he  is  guilty  of,  they  should  give 
to  him  the  benefit  of  said  doubt,  and  find 
him  guilty  of  voluntary  mansUughter. 

"No.  5.  The  court  Instructs  the  Jury  that 
there  is  charged  in  the  indictment  in  this 
case  assault  and  battery  and  voluntary  man- 
slaughter, and  If  they  believe,  from  the  evi- 
dence in  the  case,  that  the  prisoner  is  guilty 
of  one  of  said  offenses,  and  they  have  a  rea- 
sonable doubt  as  to  which  of  said  two  of- 
fenses he  is  guilty,  they  should  give  to  him 
the  benefit  of  said  doubt,  and  find  him  guilty 
ot  assault  and  battery. 

"No.  6.  The  court  Instructs  the  Jury  tliat 
among  the  other  offenses  charged  in  the  in- 
dictment in  this  case  there  Is  charged  murder 
in  the  second  degree  and  voluntary  man- 
slaughter, and  that  if  they  believe  from  the 
evidence  in  tills  case  that  the  prisoner  is 
guilty  of  one  of  the  said  offenses  of  murder 
in  the  second  degree  or  voluntary  man- 
slaughter, and  they  have  reasonable  doubt 
as  to  which  of  two  said  offenses  the  prisoner 
is  guilty,  then  they  should  find  him  guilty  of 
voluntary  manslaughter." 

It  is  contended  for  plaintiff  in  error  that 
upon  the  facts  and  circumstances  disclosed 
by  the  record  he  is  not  guilty  of  a  higher 
grade  of  offense  than  voluntary  manslaugh- 
ter. It  is  argued  that  Instruction  No.  1  giv- 
en at  the  Instance  of  the  state  does  not  pro- 
pound the  law  correctiy.  The  instruction 
seems  to  have  been  taken  from  Gain*s  Oase, 
20  W.  Va.  681,  and  Welch's  Case,  36  W.  Va. 
690,  16  S.  EL  419,  but  it  does  not  contain  the 
words,  "and  the  necessity  rests  upon  him  of 
showing  extenuating  circumstances;  and, 
unless  he  proves  such  extenuating  circum- 
stances, or  they  appear  from  the  case  made 
by  the  state,  he  is  guilty  of  murder  in  the 
first  degree,'*  found  in  point  6  of  the  sylla- 
bus of  the  last-mentioned  case.  It  is  pointed 
out  that  the  Instruction  is  otherwise  faulty, 
because  it  uses  the  words,  "presumed  to  be 
guilty  of  murder"  in  the  first  degree,  instead 
of  the  words,  "is  prima  facie  guilty  of  mur- 
der** in  the  first  degree.  It  is  argued  that 
the  latter  part  of  the  instruction  in  Welch's 
Case,  above  quoted,  is  necessary  to^call  the 
attention  of  the  Jury  to  the  prlmi^  fade  effect 
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of  tbe  recited  facts  if  proved  to  the  satlsfac- 
tion  of  the  Jury,  and  the  proof  whereby  that 
prima  fade  effect  may  be  oTercome  by  the 
defendant;  that  by  the  instruction  as  given 
the  attention  of  the  jury  was  called  to  the 
legal  presumption,  arising  from  the  facts  re- 
cited, and  which  the  Jury  were  supposed  to 
believe  from  the  evidence,  but  that  no  inti- 
mation is  given  in  the  instruction  as  to  how 
this  presumption  may  be  rebutted  by  the  ac- 
cused; that  the  effect  of  the  instruction  is 
to  tell  the  Jury  that  under  the  facts  set  out 
In  the  instruction  the  law  presumes  the 
prisoner  to  be  guilty  of  murder  in  the  first 
degree;  and  that  they  must  find  the  killing 
to  be  wiilful,  deliberate,  and  premeditated. 
It  is  the  object  and  office  of  instructions  to 
define  for  the  Jury,  and  to  direct  their  atten- 
tion to,  the  legal  principles  which  apply  to 
and  govern  the  facts*  proved  or  presumed,  in 
the  case.  "The  charge  should  simply  de- 
velop the  rules  of  law  governing  the  particu- 
lar facts— all  the  facts,  not  a  part  only, 
which  the  evidence  tends  to  establish;  and 
it  is  to  be  interpreted  and  Judged  of,  not 
in  any  abstract  way,  but  with  reference  to 
those  facts."  Blsh.  Orim.  Procd.  §  97&  "A 
charge  to  the  Jury  must  be  taken  together, 
and  it  is  not  necessary  to  insert  in  each  sepa- 
rate Instruction  all  the  exceptions,  limita- 
tions, and  conditions  which  are  inserted  in 
the  charge  as  a  whole."  Sackett's  Instruc- 
tions, 24;  People  v.  Cleveland,  48  Oal.  578. 
••Murder  by  poison,  lying  in  wait,  imprison- 
ment, starving,  or  any  willful,  deliberate, 
and  premeditated  killing,  or  in  the  commis- 
sion of  or  attempt  to  commit  arson,  rape, 
robbery,  or  burglary,  is  murder  of  the  first 
degree.  All  other  murder  is  murder  of  the 
second  degree."  Ck>de  1899,  c.  144,  $  1.  By 
instruction  Na  8  given  at  the  in<rcance  of 
the  state  the  court  informed  the  Jury  that 
in  the  indictment  there  was  charged  (against 
the  defendant)  murder  of  the  first  and  mur- 
der of  the  second  degree,  voluntary  and  in- 
voluntary manslaughter,  and  assault  and  bat- 
tery; and  defined  the  punishment  and  pen- 
alty which  might  be  imposed  upon  convic- 
tion for  any  one  of  the  offenses  named.  In 
No.  1  the  court  instructed  the  Jury  that  if 
they  believed,  from  the  evidence  in  the  case, 
that  the  prisoner,  Matt  Dodds,  with  a  deadly 
weapon,  without  any  or  upon  slight  provoca- 
tion, intentionally  shot  and  killed  Lee  Palm- 
er In  Mercer  county,  then  the  prisoner, 
under  the  law,  is  presumed  to  be  guilty  of 
murder  in  the  first  degree.  What  is  meant 
by  the  statement  that  "the  prisoner,  under 
the  law,  is  presumed  to  be  guilty  of  murder 
In  the  first  degree?'  A  "presumption**  Is  a  rule 
of  law  that  courts  or  Juries  shall  or  may  draw 
a  particular  inference  from  a  particular  fact 
or  from  particular  evidence,  unless  and  until 
the  truth  of  such  Inference  is  disproved.  A 
presumption  of  law  is  a  rule  of  law  that  a 
particular  Inference  shall  be  drawn  by  a 
court  or  Jury  from  a  particular  circumstance. 
A  presumption  of  fact  is  a  rule  of  law  that 


a*  fact  otherwise  doubtful  may  be  inferred 
from  a  fact  which  is  proved.  A  presumption 
is  an  inference  as  to  the  existence  of  a  fact, 
not  actually  known,  arising  from  its  usual 
or  necessary  connections  with  others  which 
are  known.  Presumptions  of  fact  are  but 
inferences  drawn  from  other  facts  and  cir- 
cumstances in  the  case,  and  should  be  made 
upon  common  principles  of  induction.  Pre- 
sumptions of  fact  are  at  best  but  mere  ar- 
guments, and  are  to  be  Judged  by  the  com- 
mon and  received  tests  of  the  truth  of  propo- 
sitions and  the  validity  of  arguments.  Pre- 
sumption is  allowed  to  prove  facts,  even  in 
criminal  cases;  and  one  of  the  highest  modes 
of  proof  is  to  show  the  existence  of  circum- 
stances, which  could  not  have  existed  if  the 
fact  proved  had  not  existed.  Juries  have 
the  right  to  infer  what  a  man  intends  to  do 
and  what  he  actually  does  from  his  con- 
duct, beyond  the  positive  testimony  in  the 
case.    Lawson  on  Presump.  Ev.  639,  040. 

From  the  foregoing  definitions  we  may  say 
that  the  presumption  stated  in  the  instruction 
under  consideration  is  one  of  fact,  dependent 
for  its  force  and  effect  upon  the  belief  of  the 
Jury  from  the  evidence  in  the  case,  that  th'^ 
defendant,  Matt  Dodds,  with  a  deadly  weapoi\ 
without  any  or  upon  slight  provocation  inten 
tionally  shot  and  killed  Lee  Palmer.  Undei 
our  statute  every  homicide  is  prima  facie  mur- 
der in  the  second  degree.  Where  a  homicide 
is  proved,  the  presumption  is  that  it  is  murder 
in  the  second  degree.  It  is  prima  fade  at- 
tended with  malice,  which  enters  into  murder 
as  one  of  its  ingredients.  If  the  state  would 
elevate  it  to  murder  in  the  first  degree,  she 
must  establish  the  characteristics  of  that 
crime;  and,  if  the  prisoner  would  reduce  it 
to  manslaughter,  the  burden  of  proof  is  upon 
him.  Hlirs  Case,  2  Grat.  595;  Cain*s  Case, 
20  W.  Va.  e79;  Welch's  Case,  36  W.  Va.  690, 
15  S.  E.  419.  By  the  statute  above  cited  the 
willful,  deliberate,  and  premeditated  killing  of 
a  person  is  defined  to  be  murder  in  the  first 
degree.  He  who  does  an  act  willfully  does  it 
on  purpose;  and  he  who  does  an  act  on  pur- 
pose does  it  willfully.  The  next  ingredient  of 
the  crime  is  that  it  must  be  deliberate.  To 
deliberate  is  to  refiect,  with  a  view  to  make 
a  choice.  If  a  person  refiects,  though  but  for 
a  moment  before  he  acts,  it  is  unquestionably 
a  sufficient  deliberation  within  the  meaning  of 
the  statute.  The  last  requisite  is  that  the 
killing  must  be  premeditated.  To  premedi- 
tate is  to  think  of  a  matter  before  it  is  exe- 
cuted. The  word  •'premeditated"  would  seem 
to  imply  something  more  than  "deliberate," 
and  may  mean  that  the  party  not  only  delib- 
erated, but  had  formed  In  his  mind  the  plan 
of  destruction.  Smith's  Trial,  pp.  230,  321; 
King  V.  Com.,  2  Va.  Cas.  88,  note.  The  de- 
fendant with  his  pistol,  unlawfully  shot  and 
killed  Palmer.  From  that  fact  alone  he  is 
presumed  to  be  guilty  of  murder  in  the  sec- 
ond degree.  A  man  shall  be  taken  to  intend 
that  which  he  does,  or  which  is  the  immediate 
or  necessary  consequence  of  his  act.    There- 
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fore  Dodds  la  prima  fade  taken  to  have  inten- 
tionally, and  therefore  willfully  and  purpose- 
ly, killed  tlie  deceased. 

The  general  definition  of  the  statute  does 
not  touch  the  common-law  distinction  between 
murder  and  manslaughter.  It  simply  divides 
murder  into  two  classes;  murder  with  specific, 
deliberate  intent  to  take  life  being  murder  in 
the  first  degree;  murder  without  such  an  in- 
tent to  take  life  being  murder  in  the  second 
degree.  Whart.  Hom.  §  177.  In  all  of  the 
enumerated  cases  in  section  1  of  chapter  144 
of  the  Code  of  18G0,  supra,  '*the  Legislature 
has  declared  the  law  that  the  perpetrator  shall 
be  held  guilty  of  murder  In  the  first  degree, 
without  further  proof  that  the  death  was  the 
ultimate  result,  which  the  will,  deliberation, 
and  premeditation  of  the  party  accused  sought 
And  the  same  authority  has  declared  the  law 
that  any  other  kind  of  killing  which  is  sought 
by  the  will,  deliberation,  and  premeditation  of 
the  party  accused  shall  also  be  murder  in  the 
first  degree;  but  that,  as  to  this  other  kind 
of  killing,  proof  must  be  adduced  to  satisfy 
the  mind  that  the  death  of  the  party  slain  was 
the  ultimate  result  which  the  concurring  will, 
deliberation,  and  premeditation  of  the  party 
accused  sought.  But  to  this  general  rule  the 
same  authority  adds  an  exception,  which  is 
that  any  death  consequent  upon  the  perpetra- 
tion or  attempt  to  perpetrate  any  arson,  rape, 
robbery,  or  burglary  shall  be  deemed  murder 
in  the  first  degree,  and  all  other  murder  at 
common  law  shall  be  deemed  murder  in  the 
second  degree.  So  that  the  cases  witliin  the 
exception,  as  now  put,  and  the  cases  enumer- 
ated as  first  mentioned,  are  in  fact  placed  up- 
on the  same  principle:  There  is  no  necessity 
of  proof  in  either  to  establish  the  fact  that  a 
homicide  was  intended.  And  it  follows,  of 
course,  that  all  other  homicide  which  was 
murder  at  common  law  is  now  murder  in  the 
second  degree,  except  when  it  shall  be  proved 
that  the  homicide  was  the  result  of  a  'willful, 
deliberate,  and  premeditated  killing';  and  it 
also  follows  of  necessity  that,  when  by  the 
proof  the  mind  is  satisfied  that  the  killing  was 
willful,  deliberate,  and  premeditated,  such 
killing  must  be  taken  and  held  to  be  murder 
in  the  first  degree.  This  construction  of  the 
act  of  assembly  is  consistent  with,  and  sup- 
ported by  the  decisions  of  this  court  in  Bur- 
gess* Case,  2  Ya.  Cas.  483,  and  Whiteford*t 
Case,  6  Band.  721,  18  Am.  Dec.  771.**  Joneri* 
Case,  1  Leigh,  Oil,  612.  "By  the  general  con- 
currence of  each  of  the  states  in  which  thia 
distinction  has  been  the  subject  of  examina- 
tion, the  practical  working  of  tlie  statutes  has 
been  to  divide  murder,  as  limited  by  the  com- 
mon law,  into  two  classes,  leaving  the  original 
boundaries  between  murder  and  manslaughter 
unaltered.  The  statutes,  it  haa  been  held,  in 
requiring  murder  in  the  first  degree  to  be  de- 
liberate, do  not  change  the  common-law  doe- 
trine  In  that  respect  with  regard  to  murder; 
the  degree  of  deliberation  requisite  in  both  de- 
grees being  the  same.  The  distinctive  pecu- 
liarity attached  by  the  statutes  to  murder  in 


the  first  degree,  however,  is  that  it  must  nec- 
essarily be  accompanied  with  a  premeditated 
intention  to  take  life.  The  'killing'  must  be 
premeditated."  Wherever,  then,  in  cases  of 
deliberate  homicide,  there  is  a  aipecific  inten- 
tion to  take  life,  the  offense,  if  consummated, 
is  murder  in  the  first  degree;  if  there  is  not 
a  specific  intention  to  take  life,  it  is  murder 
in  the  second  degree;  "To  constitute  murder 
of  the  first  degree,  the  intent  of  the  party  kill- 
ing must  have  been  to  take  life;  whereas,  by 
the  common  law,  if  the  mortal  blow  is  mali- 
cious, and  death  ensues,  the  perpetrator  is 
guilty  of  murder,  whether  such  an  intention 
does  or  does  not  appear  to  have  existed  in 
his  mind.  The  injury  being  malicious,  the 
common  law  holds  the  offender  responsible  for 
all  the  consequences  following  bis  unlawful 
act."    Whart.  Hom.  f  177. 

By  the  evidence,  no  positive  intent  on  the 
part  of  the  defendant  to  take  the  life  of  Palm- 
er la  shown.  Such  intent  could  only  be  prov- 
ed by  Dodds  himself,  but  he  could  not  be  com- 
pelled to  testify  against  himself.  Hence,  un- 
der the  law,  the  Jury  had  the  right  to  infer  or 
presume  that  fact  from  the  manner,  means, 
and  circumstances  of  the  homicide,  as  shown 
by  the  evidence.  The  defendant  had  the  right 
to  introduce  evidence,  if  he  could  produce 
such,  to  rebut  or  overthrow  that  inference  or 
presumption.  If  not  overthrown  by  the  de- 
fendant, or  by  the  evidence  and  circumstances 
given  by  the  state,  the  presumption  aforesaid 
may  be  taken  as  sufficient  evidence  of  specific 
intent  to  kill.  The  language  used  in  the  in- 
struction is,  in  purport  and  effect,  the  same  as 
the  words,  "prima  facie  guilty,**  employed  in 
the  Cain  Case,  supra.  A  prima  facie  case  is 
one  which  is  established  by  sufiicient  evidence, 
and  can  be  overthrown  only  by  rebutting  evi- 
dence adduced  on  the  other  side.  "Prima 
facie  evidence  of  a  fact  is  such  evidence  as, 
in  Judgment  of  law,  is  sufficient  to  establish 
the  fact;  and,  if  not  rebutted,  remains  suffi- 
cient for  the  purpose."  Kelly  v.  Morris,  6 
Pet.  622,  8  L.  Ed.  523'.  The  instruction,  there- 
fore, is  not  bad  because  of  the  phraseology 
thereof.  The  Jury  evidently  did  not  presume 
the  specific  intent  of  the  defendant  to  kill  the 
deceased,  because  they  found  the  defendant 
not  guilty  of  murder  in  the  first,  but  guilty  of 
murder  in  the  second  degree.  But  admitting 
the  instruction  to  be  faulty,  the  defendant 
was  not  prejudiced  thereby.  State  v.  Morri- 
son, 49  W.  Ya.  210,  38  S.  B.  481. 

Instruction  No.  8,  given  on  behalf  of  the  de- 
fendant, does  explain  to  the  Jury  how  the 
grade  of  the  alleged  offense  may  be  reduced 
and  found  by  them  to  be  voluntary  man- 
slaughter; and  No.  2  states  facts  which,  if 
proved  to  the  satisfaction  of  the  Jury,  would 
Justify  a  finding  by  them  for  involuntary  man- 
slaughter, or  assault  and  battery.  Beading 
together  instructions  No.  1  given  on  motion  of 
the  state  and  Nos.  2  and  8  for  the  defendant, 
we  find  no  error  therein.  Although  an  ln« 
structlon,  considered  by  itself,  is  too  general, 
yet,  if  it' is  properly  limited  by  others  given 
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on  the  other  side,  so  that  it  Is  not  probable  It 
could  have  misled  the  Jury,  Judgment  will  not 
be  reversed  on  account  of  such  Instruction. 
Sackett's  Instr.  9  23.  The  other  Instructions, 
given  by  the  court,  state  the  law  correctly, 
and  were  properly  allowed* 

Instructions  Nos.  4^  5,  and  6,  offered  by  the 
defendant  and  refused  by  the  court,  each  sin- 
gle out  and  give  undue  prominence  to  partic- 
ular offenses,  and  Ignore  others  charged  in  the 
indictment  This  question  has  been  so  often 
passed  upon  and  such  instructions  have  been 
80  repeatedly  condemned  by  this  court  that  it 
is  scarcely  necessary  to  here  again  decide  it 
Price  V.  O.  &  O.  R.  R.  Co.,  46  W,  Va.  638,  3S 
S.  B.  255,  and  cases  there  cited.  "An  instruc- 
tion which  singles  out  and  gives  undue  prom- 
inence to  certain  facts,  ignoring  other  facts 
proved  and  of  equal  importance  in  a  proper 
determination  of  the  case,  is  improper." 
Sackett*s  Instr.  $  18.  In  rejecting  said  in- 
structions 4,  5,  and  6  offered  by  the  defendant 
the  court  did  not  err. 

We  thhik  the  facts  and  circumstances  of  the 
case  warrant  the  verdict  of  the  Jury  and  Judg- 
ment of  the  court  thereon.  We  find  no  error 
in  the  record  to  the  prejudice  of  the  defend- 
ant The  Judgment  of  the  criminal  court 
therefore  must  be  affirmed. 


(54  W.  Va.  171) 

CHEUVRONT  v.  CHEUVRONT  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  21,  1903.) 

HUSBAND  AND  WIFBi-CONTRACT  FOR  SBPARA- 
TION— SUIT  TO  ANNUL— DBPOSITIONS-OBJBO 
TIONS  TO  CERTIFICATED-REVIEW  ON  APPEAL 
—BURDEN  OF  PROOF. 

1.  While  It  is  a  general  rule  that,  where  a 

Erty  seeks  to  cancel  a  contract  for  fraud  in 
(  procurement,  the  plaintiff  must  allege  and 
show  himself  eager,  ready,  and  willing  to  place 
the  other  party  to  the  contract  in  statu  quo, 
yet,  in  case  of  a  wife  who  sues  to  annul  a  con- 
tract of  separation,  and  settling  property  rights 
between  her  husband  and  herself,  where  it  is 
alleged  that  the  execution  of  the  contract  was 
procured  from  her  by  false  and  fraudulent  rep- 
resentations of  defendant  and  his  agent,  false- 
ly representinff  that  it  was  the  purpose  of  the 
defendant  to  live  with  and  support  the  wife, 
and  the  object  of  the  contract  to  reconcile  and 
restore  their  marital  relations,  and  It  suffi- 
ciently appears  from  said  bill  that  plaintiff  is 
not  able  to  repay  the  money  given  her  by  the 
defendant  to  mduce  her  to  execute  the  con- 
tract, held  not  error  to  oyerrule  the  demurrer 
to  the  bill. 

2.  In  order  to  have  the  advantage  in  the  ap- 
pellate court  of  objections  to  depositions  being 
read  in  a  cause,  for  want  of  proper  anthentica- 
tion  or  proper  certification  by  tne  officer  tak- 
ing the  same,  the  objections  to  the  reading  of 
the' depositions  must  be  made  in  the  court  be- 
low, and  the  defective  authentication  or  cer- 
tificate, with  the  objection,  copied  into  and 
made  part  of  the  record,  as  provided  in  section 
8,  c.  135,  Ck)de  1899. 

3.  In  a  suit  brought  by  a  wife  against  the 
husband  to  set  aside  and  cancel  a  deed  or  con- 
tract between  them  for  fraud  in  its  procure- 
ment, by  which  contract  the  husband  obtained 
an  advantage  over  her,  the  burden  of  proof  is 
on  the  husband  to  show  that  the  wife  was  fully 


informed  as  to  the  effects  of  the  transaction, 
and  also  the  utmost  fairness  thereof. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; John  W.  Mason,  Judge. 

Suit  by  Elizabeth  Cheuvront  against  Joseph 
Cheuvront  and  W.  S.  Stuart  Decree  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

W.  S.  Stuart,  for  appellants.  D.  H.  Leon- 
ard, for  appellee. 

McWHORTER,  P.  This  is  a  suit  brought 
by  Blizabeth  Cheuvront  against  Joseph  Cheu- 
vront, her  husband,  and  W.  S.  Stuart,  trustee, 
to  set  aside  a  deed  or  contract  entered  into 
between  them,  dated  the  SOth  day  of  October, 
1889,  because  the  same  was  procured  to  be 
signed  and  executed  by  her  by  fraud  and 
misrepresentations.  It  appears  from  the  al- 
legations of  the  bill:  That  said  plaintiff  and 
defendant  Joseph  Cheuvront  were  married  on 
the  22d  day  of  November,  1897.  At  the  time 
of  their  marriage,  plaintiff  was  a  widow, 
having  four  children  at  home  with  her;  the 
youngest  being  about  12  years  of  age.  Plain- 
tiff was  living  in  Parkersburg,  W.  Va.,  carry- 
ing on  the  grocery  business,  and  where  she 
continued  to  live  until  the  8th  of  January, 
1898,  when  she  removed  to  West  Union,  in 
Doddridge  county,  to  live  vdth  her  husband, 
a  part  of  the  time  keeping  hotel  in  what 
was  known  as  the  "Grant  Hotel,"  until  April, 
1898.  That  defendant  treated  plaintiff  so 
cruelly  that  she  returned  to  Parkersburg  and 
rented  a  house  and  commenced  keeping 
boarders  for  the  purpose  of  maintaining  her- 
self and  children.  That  the  defendant  failed 
to  contribute  to  her  support,  and  she  was 
compelled  to  support  herself  and  family 
without  any  assistance  from  her  husband. 
That  she  brought  suit  against  her  husband 
in  the  circuit  court  of  Doddridge  county  in 
October,  1898,  for  divorce  and  alimony,  char- 
ging cruel  and  inhuman  treatment,  and  char- 
ging defendant  with  being  guilty  of  open  and 
notorious  acts  of  adultery  and  fornication 
with  numerous  females,  and  praying  for 
money  to  pay  her  counsel  fees  and  for  ali- 
mony pendente  lite.  That,  while  she  was  so 
conducting  her  boarding  house,  W.  J.  Homer 
and  his  wife,  Maggie  Horner,  on  the  31st 
day  of  October,  1899,  came  to  plaintiff's  house 
with  a  deed  or  contract  ahready  prepared, 
and  represented  to  plaintiff  that  defendant 
Joseph  CheuYTont  was  very  anxious  to  be- 
come reconciled  to  plaintiff,  and  that  if  plain- 
tiff would  sign  said  contract,  and  agree  to 
dismiss  her  suit  which  was  then  pending  In 
Doddridge  county  for  divorce  and  alimony, 
defendant  Cheuvront  would  immediately 
come  to  Parkersburg,  and  would  reside  with 
and  take  care  of  plaintiff,  and  would  treat 
her  kindly  and  be  a  good  husband  to  her. 
That  said  Cheuvront  was  rich,  owned  a  large 
amount  of  property,  and  was  well  able  to 
support  plaintiff,  who  was  wearing  her  life 
out  at  hard  work  and  drudgery  in  and  about 
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her  boarding  house,  and  earning  money  for 
the  support  of  herself  and  her  four  children, 
who  were  llYlng  with  her.  That  Homer 
claimed  to  be  representing  her  husband  as 
his  agent,  and  offered  to  pay  plaintiff  $400 
If  she  would  sign  said  contract  and  become 
reconciled  to  her  husband,  Joseph  Gheuvront 
That  at  the  time  plaintiff  was  *8ick  and  nerv- 
ous, and  had  a  great  desire  to  have  a  home, 
and  be  reconciled  and  reunited  to  said  Gheu- 
vront, if  he  would  live  and  cohabit  with  her, 
and  treat  her  kindly  and  be  a  husband  to 
her,  and  that,  without  cousnlting  any  one— 
not  even  her  attorneys  in  said  suit— and  with- 
out properly  understanding  the  contract, 
with  the  assurance  that  said  defendant  would 
Immediately  go  to  Parkersburg  on  the  same 
night,  and  with  a  promise  that  said  Homer 
would  at  once  telephone  tat  him  to  come, 
plaintiff  accepted  the  $400,  and  signed  the 
contract  That  plaintiff  afterwards  learned 
that  Gheuvront  had  employed  Homer  as  his 
agent,  and  had  given  him  $750  to  pay  to  the 
said  plaintiff,  providing  she  would  sign  the 
contract,  and  that  Gheuvront  had  no  inten- 
tion of  coming  to  live  with  plaintiff,  but  that 
said  contract  was  gotten  up  and  prepared  for 
'the  purpose  of  defrauding  the  plaintiff  out 
of  her  marital  rights  as  his  wife,  and  that 
Homer  made  said  promises  for  and  on  be- 
half of  Gheuvront  as  his  agent,  which  were 
false,  and  which  he  knew  to  be  false  at  the 
time,  and  that  Gheuvront  had  no  Intention 
whatever  of  carrying  out  said  promises. 
That  Horner  brought  a  notary  public  to 
plaintiff's  house,  and  had  her  acknowledge, 
after  signing,  said  contract  That  she  would 
not  have  signed  it,  had  she  understood  It 
and  that  she  was  induced  to  sign  the  same 
through  the  fraudulent  misrepresentations  of 
Homer  and  his  wife,  agents  of  said  Gheu- 
vront That  said  contract  was  gotten  up 
with  a  great  deal  of  skill  hj  an  attorney 
leamed  in  the  law,  and  purporting  to  be 
between  plaintiff  and  W.  S.  Stuart,  trustee 
of  said  Gheuvront,  and  was  made  for  the 
express  purpose  of  defrauding  plaintiff  out 
of  her  rights  of  support  and  dower  in  the 
large  estate  of  said  Gheuvront  That  plain- 
tiff had  no  knowledge  of  the  trae  intent 
effect  and  meaning  of  the  said  contract,  and 
was  much  surprised  when  she  ascertained 
that  her  husband  refused  to  come  to  Parkers- 
burg and  live  with  her,  and  was  surprised 
to  find  that  by  said  contract  she  had  released 
defendant  from  all  claim  for  support  or  dow- 
er in  all  or  any  part  of  his  property,  which 
property  was  carefully  described  and  set  up 
in  said  contract  That  according  to  the  ex- 
pectancy of  life,  her  dower  rights  in  said 
property  would  be  quite  valuable.  That  she 
had  no  separate  property  of  her  own,  and 
had  to  rely  upon  her  own  labor  and  exertions 
to  maintain  herself  and  children.  That  it 
was  represented  to  her  that  it  was  a  con- 
tract for  the  purpose  of  dismissing  her  said 
suit  for  divorce  and  alimony,  and  that  as 
soon  as  she  signed  said  contract  and  gave 


an  order  to  dismiss  the  suit,  said  Gheuvront 
would  come  and  reside  with  her,  and  main- 
tain and  support  her,  and  treat  her  as  he 
should  treat  a  faithful  and  deserving  wife. 
That,  after  defendant  had  so  fraudulently 
procured  the  dismissal  of  said  suit,  he  wrote 
affectionate  letters  to  plaintiff,  asking  her  to 
meet  him  at  Pennsboro,  in  the  county  of 
Ritchie,  where  plaintiff  did  meet  him  about 
the  19th  or  20th  of  November,  1899,  where 
they  roomed  and  cohabited  together,  sleeping 
in  the  same  bed  at  a  hotel  from  Saturday 
until  Monday  morning,  which  said  Joseph 
Gheuvront  did  in  furtherance  of  the  fraud 
so  practiced  upon  her  after  the  contract  was 
obtained  from  her,  and  by  him  placed  upon 
record,  for  the  purpose  and  with  the  intent 
tion  of  preventing  plaintiff  from  bringing  an- 
other suit  for  divorce  and  alimony  against 
him.  And  praying  that  the  contract  might 
be  canceled,  annulled,  and  held  for  naught, 
and  that  she  be  entitled  to  her  marital  rights, 
as  though  said  contract  had  never  been  sign- 
ed by  her,  and  for  general  relief.  The  de- 
fendants filed  their  demurrer  and  separate 
answers  to  the  bill,  denying  the  matoial  al- 
legations thereof,  and  especially  denying  all 
fraud  in  the  procurement  of  the  contract 
sought  to  be  set  aside.  The  defendant  W. 
S.  Stuarf  s  answer  alleged  that  he  was  ap- 
plied to  by  W.  J.  Homer,  on  behalf  of  plain- 
tiff, for  the  purpose  of  settling  and  com- 
promising the  divorce  suit  mentioned.  In 
Doddridge  county,  in  which  respondent  was 
counsel  for  Joseph  Gheuvront;  that  he  brought 
the  matter  to  the  attention  of  Gheuvront 
who  consented  to  such  compromise,  if  it 
could  be  done  on  certain  terms  and  condi- 
tions before  that  time  offered  to  plaintiff 
through  respondent  his  attomey,  at  Parkers- 
burg, and  directing  respondent  to  carefully 
prepare  such  papers  as  would  be  binding  be- 
tween them,  and  that  would  forever  settle 
the  matters  in  difference  between  them, 
which  respondent  did  to  the  best  of  his  skill 
and  ability,  the  original  of  which  contract 
was  filed  as  an  exhibit  with  the  answer  of 
Joseph  Gheuvront  in  this  cause;  that  Gheu- 
vront paid  over  to  Horner  for  plaintiff  the 
sum  of  $750  in  respondent's  presence,  and 
took  Horner's  receipt  for  the  same,  which 
receipt  was  filed  as  an  exhibit  with  Gheu- 
vront's  answer;  that  respondent  says  he  knew 
nothing  personally  about  what  took  place  or 
was  said  between  the  plaintiff  and  Joseph 
Gheuvront  or  between  Horner  and  his  wife 
and  the  plaintiff,  but  denied  that  the  deed  or 
contract  was  prepared  for  the  purpose  of 
taking  advantage  of  the  plaintiff,  or  for  the 
express  purpose  of  defrauding  her  out  of 
her  rights  of  support  and  dower  in  the  large 
estate  of  Gheuvront,  as  alleged  in  the  bill, 
so  far  as  he  knew  or  had  any  information, 
and  alleged  that  there  was  such  an  ante- 
nuptial contract  between  the  plaintiff  and 
defendant  as  recited  in  the  deed,  and  denied 
each  and  every  material  allegation  In  the 
bill  not  admitted  in  the  answer  to  be  true. 
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Depositions  were  taken  and  filed  in  the  cause, 
and  tbe  same  was  heard  on  the  23d  day  of 
Hay,  1901,  upon  the  bill  and  exhibits,  and 
upon  the  demurrer,  which  was  argued  and 
overruled,  and  upon  the  exceptions  and  an- 
swers of  the  defendants,  and  general  replica- 
tions thereto,  and  upon  the  proofs  filed  by 
the  plaintiff  and  the  defendant,  on  considera- 
tion of  which  the  court  was  of  opinion  that 
the  plaintiff  was  entitled  to  have  the  contract 
or  deed  of  the  30th  of  October,  18d9,  and 
recorded  in  the  clerk's  office  of  the  county 
court  of  Doddridge  county,  canceled,  annull- 
ed, set  aside,  and  held  for  naught,  and  so 
decreed  accordingly,  and  gave  decree  for 
costs  in  favor  of  plaintiff  against  the  defend- 
ant Joseph  Gheuvront,  and  provided  that 
**thi8  decree  is  without  any  prejudice  or  pass- 
ing on  any  of  the  rights  of  the  parties  under 
any  other  contract,  if  any  such  exists.''  The 
defendants  appealed  from  said  decree,  and 
assigned  as  errors  the  overruling  of  the  de- 
murrer of  the  defendants  to  the  bill  of  com- 
plaint, and  not  sustaining  the  said  demurrer 
.and  dismissing  the  said  bill  of  complaint,  and 
in  canceling  and  annulling  and  setting  aside 
the  deed  of  trust  or  contract  dated  the  30th 
day  of  October,  1899,  and  decreeing  costs 
against  the  defendant  Gheuvront 

Appellants  insist  that  the  old  maxim,  "That 
he  who  seeks  equity  must  first  do  equity," 
applies  to  this  case,  and  that  the  plaintiff 
cannot  maintain  her  suit  to  set  aside  the 
contract  without  placing  the  appellant  in 
statu  quo;  that  she  must  allege  that  she  had 
tendered  or  veas  ready  to  refund  to  him  tbe 
$400  he  paid  to  her  at  the  execution  of  the 
contract;  and  that  the  failure  to  allege  such 
tender  in  her  bill,  or  to  make  offer  of  pay- 
ment thereof,  was  fatal  to  the  bill,  and  for 
Uiat  reason  the  demurrer  should  have  been 
sustained:  and  they  cite  Hogg's  Equity  Prin- 
ciples»  I  60,  p.  100,  where  this  principle  is 
laid  down,  and  also  cite  Worthington  v.  Ool- 
ites, 89  W.  Va.  406,  19  S.  B.  527  (Syl.,  point 
1)»  where  it  is  held,  ''Where  an  agreement  is 
rescinded,  the  general  rule  is  that  it  must  be 
rescinded  entirely,  and  the  parties  be  placed, 
as  near  as  may  be,  in  statu  quo;"  and  also 
Cbristian  v.  Vance,  41  W.  Va.  754,  24  S.  B. 
596  (SyL,  point  1),  "A  party  who  seeks  to 
cancel  a  contract  of  sale  because  of  mutual 
mistake  must  allege  and  show  himself 
prompt,  eager,  ready,  and  willing  to  place  the 
other  party  to  such  contract  in  statu  quo." 
As  a  general  proposition  of  law,  this  is  cor- 
rect It  is  the  general  rule,  where  the  trans- 
action is  purely  of  a  commercial  nature,  or 
solely  applies  to  property  rights,  that  a  party 
proposing  to  rescind  a  contract  should  place 
bis  adversary  in  statu  quo.  Appellants  also 
cite  Hogg's  Equity  Procedure,  8  904,  where 
the  form  of  bill  is  given  for  the  cancellation 
or  rescission  of  a  contract  on  ground  of  fraud, 
sbowing  that  one  of  the  requirements  is  to 
bring  into  court,  for  the  purpose  of  having  the 
same  delivered  to  the  defendant,  the  money 
received  by  the  plaintiff  from  the  defendant, 


so  as  to  place  him  in  the  position  he  was  in 
before  the  contract  sought  to  be  rescinded 
was  made.  This  form  of  contract,  and  the 
cases  upon  which  it  is  based,  are  all  of  the 
nature  of  the  sale  of  property,  where  no  oth- 
er questions  are  involved  than  those  of  mon- 
ey and  property  rights.  This  doctrine  has 
been  carried  so  far,  and  properly,  perhaps, 
that  even  where  the  plaintiff  is  unable  to  re- 
store that  which  he  had  received  under  the 
contract,  from  misfortune  or  otherwise,  a 
court  of  equity  will  refuse  to  grant  him  relief; 
but  the  contract  or  deed  sought  to  be  cancel- 
ed in  case  at  bar  is  of  a  very  different  char- 
acter. It  is  a  contract  made  between  parties 
sustaining  the  most  sacred  and  confidential 
relations  to  each  other  known  to  our  civiliza- 
tion. It  sufi^ciently  appears  from  the  bill 
that  the  plaintiff  was  unable  to  restore  to  tbe 
defendant  the  ^00  received  by  her  upoh  the 
execution  of  the  contract  The  relations  of 
the  parties  were  such  that  it  was  the  duty  of 
the  defendant  to  assist  the  plaintiff,  and  it 
clearly  appears  that  he  was  amply  able  to 
perform  his  whole  duty  in  that  regard,  and 
to  requhre  the  plaintiff  to  return  to  the  defend- 
ant the  $400,  before  she  could  be  heard  upon 
her  complaint  to  set  aside  the  alleged  fraudu- 
lent contract,  would  be  simply  a  denial  of 
Justice  to  her.  In  treating  of  this  class  of 
cases,  Mr.  Story,  In  his  first  volume  on  Eq- 
uity Jurisprudence,  8  218,  says:  "But  by  far 
the  most  comprehensive  class  of  cases  t>f  im- 
due  concealment  arises  from  some  peculiar 
relation  or  fiduciary  character  between  the 
parties.  Among  this  class  of  cases  are  to  be 
found  those  which  arise  from  the  relation  of 
•  •  •  husband  and  wife.  •  ♦  •  In 
these  and  the  like  cases,  the  law,  in  order  to 
prevent  undue  advantage  from  the  unlimited 
confidence,  affection,  or  sense  of  duty  which 
the  relation  naturally  creates,  requires  the 
utmost  degree  of  good  faith  (uberrima  fides) 
in  all  transactions  between  the  parties.  If 
there  is  any  misrepresentation  or  any  con- 
cealment of  a  material  fact,  or  any  Just  sus- 
picion of  artifice  or  undue  infiuence,  courts 
of  equity  will  interpose,  and  pronounce  the 
transaction  void,  and,  as  far  as  possible,  re- 
store the  parties  to  their  original  rights." 
Also,  in  section  307,  Mr.  Story ,^  in  speaking 
of  constructive  frauds  which  arise  from  some 
peculiar  confidence  or  fiduciary  relation  be- 
tween the  parties,  says:  '*In  this  class  of 
cases  there  is  often  to  be  found  some  inter- 
mixture of  deceit,  imposition,  overreaching, 
unconscionable  advantage,  or  other  mark  of 
dhrect  and  positive  fraud.  But  the  principle 
on  which  courts  of  equity  act  in  regard  there- 
to stands  independent  of  any  such  ingredi- 
ents, upon  a  motive  of  general  public  policy; 
and  it  is  designed  in  some  degree  as  a  protec- 
tion to  the  parties  against  the  effects  of  over- 
weening confidence  and  self-delusion,  and 
the  infirmities  of  hasty  and  precipitate  Judg- 
ment Courts  will  therefore  often  interfere 
in  such  cases,  where  but  for  such  a  peculiar 
relation  they  would  either  abstain  wholly 
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from  iprantlng  relief,  or  would  grant  it  in  a 
very  modified  and  abstemious  manner."  See, 
also,  2  Pom.  Eq.  Jur.  88  955,  950,  in  the  latter 
of  whicli  sections  it  is  said:  ''Wherever  two 
persons  stand  in  such  a  relation  that*  while 
it  continues,  confidence  is  necessarily  repos- 
ed by  one,  and  the  iofiuence  which  naturally 
grows  out  of  that  confidence  is  possessed  by 
the  other,  and  this  confidence  is  abused,  or 
the  infiuence  is  exerted  to  obtain  an  advan- 
tage at  the  expense  of  the  confiding  party, 
the  person  so  availing  himself  of  his  position 
will  not  be  permitted  to  retain  the  advantage, 
although  the  transaction  could  not  have  been 
impeached  if  no  such  confidential  relation 
had  existed."  In  Darlington's  Appeal,  86  Pa. 
St  512,  the  rule  was  applied  to  a  deed  made 
by  a  married  woman  shortiy  after  marriage 
whereby  she  conveyed  her  real  estate  to  h^ 
husbMid.  It  was  held:  'That  a  confidential 
relation  exists  between  man  and  wife;  that, 
where  there  are  transactions  between  them, 
coiuijs  will  apply  the  same  rules  which  gov- 
ern deaUngs  between  attorney  and  client, 
principal  and  agent,  guardian  and  ward,  trus- 
tee and  cestui  que  trust,  and  will  require, 
when  the  husband  claims  the  benefit  ailsing 
from  any  such  dealings,  that  it  be  shown  af- 
firmatively that  he  acted  in  perfect  good 
faith,  and  took  no  advantage  of  his  infiuence 
or  knowledge,  and  that  whatever  contracts 
he  made  were  fair,  adequate,  and  equitable. 
If  no  such  proof  is  established,  courts  of  eq- 
uity will  avoid  the  contracts  on  the  ground 
of  constructive  fraud."  The  court  did  not 
err  in  overruling  the  demurrer. 

Appellants  contend  that  the  depositions  fil- 
ed on  behalf  of  the  appellee,  commencing  on 
page  65  and  ending  on  page  121  of  the  record, 
were  improperly  made  a  part  of  the  record 
because  of  certain  irregularities  mentioned, 
and  that  the  same  were  not  properly  authenti- 
cated; that  '*the  certificate  thereto  appended 
is  an  essential  part  of  it,  and  must  be  made 
by  the  officer  who  took  the  depositions." 
And  they  cite  in  support  of  this  exception 
Hogg's  Eq.  Pr.  567,  8  490,  and  chapter  130, 
8  33,  of  the  Ck>de  of  1899.  It  does  not  appear 
that  any  exceptions  were  taken  Iq  the  court 
below  to  the  reading  of  the  depositions  on  ac- 
count of  the  irregularities  mentioned,  and 
the  objection  cannot  be  raised  for  the  first 
time  in  the  appellate  court.  Section  6,  c.  135, 
Code  1899,  giving  directions  how  records  shall 
be  made  up  in  chancery  causes  appealed  to 
the  Supreme  Court  of  Appeals,  provides  that 
"notices  to  take  depositions,  the  captions  of 
such  depositions,  and  certificates  of  their 
having  been  sworn  to,  except  so  far  as  may 
be  necessary  to  the  decision  of  the  exceptions 
taken  to  the  reading  of  the  exceptions,"  shall 
not  be  copied  into  the  record. 

The  assignment  that  the  court  erred  in 
canceling  and  annulling  and  setting  aside  the 
said  deed  of  trust  or  contract  dated  October 
80,  1899,  and  decreeing  costs  against  the  de- 
fendant Cheuvront  The  action  of  the  court 
in  thus  ruling  is  based  upon  the  proofs  going 


to  the  merits  of  the  case.  Plaintiff  testified 
that  Homer  and  his  wife  came  to  her  with 
some  papers,  and  requested  her  to  sign  them, 
with  the  assurance  that  the  defendant 
Cheuvront  would  come  to  Parkersburg  and 
live  with  her,  and  take  her  out  of  the  board- 
ing house,  and  maintain  her;  that  Homer 
had  some  money  in  his  hand;  that  they  made 
her  believe  that  Cheuvront  wanted  to  come 
and  live  with  her,  and  said  he  wanted  to 
have  the  suit  dismissed  before  he  came  to 
her;  that  Homer  said  that  Scott  Stuart  and 
Charles  Cheuvront  were  always  dunning  him 
for  money,  and  he  wanted  to  get  away  from 
them  and  come  to  Parkersburg,  where  he 
would  be  free  from  these  two  parties;  that 
Scott  Stuart  was  building  a  new  houses  and 
always  wanted  money  from  him,  and  Charles 
Cheuvront  always  wanted  money  from  him; 
that  Homer  had  a  paper  that  he  said  he  had 
made  out  himself;  nobody  knew  anything 
about  it  but  he  and  Mr.  Cheuvront  Mr. 
Homer  went  out  "and  came  luick  with  the 
notary  public,  and  they  talked  on  to  me,  and 
persuaded  me  to  sign  that  certain  paper;, 
said  it  did  not  amount  to  anything.  I  did 
not  read  it,  and  did  not  know  anything  it 
contained.  Mr.  Homer  pretended  to  read  it, 
but  I  don't  think  he  read  more  than  two  or 
three  pages,  and  read  so  low  I  did  not  hear 
it."  And  she  states  that  she  did  not  know 
the  contents  of  the  paper  until  about  the  Ist 
of  December;  that  she  signed  the  paper,  and 
Homer  gave  her  $400.  She  states  that  she 
did  not  know  that  Cheuvront  had  given  Hor- 
ner $750  to  give  to  her  until  she  met  defend- 
ant at  Pennsboro  about  the  19th  or  20th  of 
November,  when  defendant  told  her  what  he 
had  given  him.  James  H.  Leonard,  the  no- 
tary public  who  took  the  acknowledgment  of 
Mrs.  Cheuvront  to  said  contract,  says  that  on 
the  31st  of  October,  1899,  Homer  told  him  he 
wanted  him  to  take  an  acknowledgment  He 
asked  where  the  party  and  papers  were,  and 
he  said  they  were  not  ready  for  some  time 
yet  Witness  was  just  about  to  eat  his  sup- 
per, which  he  did,  and  came  back  down, 
when  Homer  said  he  would  go  after  the 
party,  when  witness  said  he  had  an  engage- 
ment at  his  office  at  7  o'clock,  and  did  not 
know  how  long  it  would  take  him  to  get 
through.  That  Mrs.  Homer  spoke  up  and 
said,  **I  will  give  you  more  than  you  can 
make,"  and  Uiughed;  and  she  said,  "I  will 
give  you  $5  if  you  will  take  the  acknowledg- 
ment'' That  witness  went  down,  and  came 
back  a  littie  before  8  o'clock,  and  met  Mr. 
Homer.  They  went  down  to  Mrs.  Oheu- 
vront's,  and  went  into  the  parlor.  Mr.  Homer 
and  Mrs.  Homer  were  there,  and  Horner  in- 
troduced him,  saying  he  was  an  attorney. 
Witness  said  he  was  not  an  attorney,  but  a 
notary  public.  That  Homer  had  been  telling 
him  something  about  the  case,  but  mentioned 
no  names;  calling  them  a  woman  and  an  old 
man  who  were  separated,  and  they  wer« 
trying  to  get  them  back  together.  He  says, 
**Here's  the  paper,"  and  handed  it  to  me  and 
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saya,  'Ton  read  it  over,  and  see  If  you  think 
it  is  doing  her  any  harm  to  sign  it"  Witness 
says  he  read  it  over,  and  told  her  he  was  not 
an  attorney*  bnt,  from  what  they  said  they 
were'  after  (to  get  them  hack  together),  he 
thought  it  was  the  best  thing  to  do  (to  get 
them  together),  '*not  to  fight  divorce  cases  as 
there  was  no  pay  in  it"  "She  did  not  know 
whether  to  sign  it  or  not,  and  Mr.  Homer 
introduced  the  subject,  and  commenced 
laughing,  and  said  the  last  words  the  old 
man  said  was,  if  it  was  fixed  up,  he  would 
come  In  right  away  to  live  with  her,  and 
made  some  remark  about  getting  peace,  or 
something  like  that,  and  everybody  laughed; 
and  she-  said  she  did  not  know  whether  to 
sign  it  or  not  I  took  my  hat  and  says: 
'Well,  use  your  own  judgment  about  signing 
it  I  says  I  am  here  to  take  the  acknowledg- 
ment if  you  want  to  sign  it*  And  she  said: 
•Mr.  Horner,  do  you  think  he  will  be  here? 
And  he  says:  *Yes;  as  soon  as  you  sign  the 
paper  I  will  go  right  down  and  telephone, 
and  he  will  come  in  6n  the  first  train.'  She- 
signed  the  paper  after  a  little  discussion. 
Homer  asked  me  what  my  fees  were,  and 
I  said,  *What  you  promised  me,  $5,'  and  they 
handed  it  to  me,  and  that  was  all  that  oc- 
curred at  that  time/'  Witness  was  asked 
what,  if  anything,  was  said  by  Homer  and 
BdErs.  Cheuvront  about  Joseph  Cheuvront  com- 
ing in  to  live  with  her.  He  answered  that 
Homer  had  some  papers,  which  he  held  up 
and  showed  to  her,  claiming  that  her  law- 
yers had  been  false  to  her,  and  had  not  been 
fair  with  her,  and  that  it  was  worrying  the 
old  m&n,  and  that  he  would  have  been  in 
lonfiT  before  but  for  her  lawyers,  and  that  he 
bad  been  crying  around  in  the  store  and  call- 
ing her  his  lovey  love^  and  that  he  had  got 
tired  of  it  and  wanted  to  get  them  fixed  up, 
and  that  he  would  come,  and  had  promised  to 
come  in  as  soon  as  the  papers  were  signed. 
That  she  asked  Homer  if  he  was  coming  in 
to  live  with  her,  and  he  said  "Uncle  Joe" 
had  been  telling  all  along  about  his  troubles, 
and  that  he  was  coming  in  to  live  with  her. 
That  several  weeks  afterwards  witness  saw 
Joseph  Cheuvront  at  the  train,  which  was 
about  a  half  hour  late  that  evening.  He  said 
as  soon  as  he  got  things  fixed  up  he  would 
come  in<  '*And  he  commenced  crying,  and 
said  for  me  not  to  believe  all  that  Bill  Hor- 
ner said;  that  he  was  always  talking;  that 
he  had  always  been  true  to  Mrs.  Cheuvront; 
that  he  had  heard  reports,  but  didn't  believe 
them;  and  Homer  came  up  then  and  com- 
menced running  down  some  lawyers  out 
there  that  Mrs.  Cheuvront  had  employed,  and 
commenced  telling  him  about  the  time  they 
would  have  Christmas  and  during  holidays; 
that  he  would  be  here  at  the  time,  or  some- 
thing to  that  effect" 

It  was  proved  by  John  F.  Laird,  prosecut- 
ing attorney  of  Wood  county:  That  Horner 
procured  himself  and  his  wife  to  be  summon- 
ed before  the  grand  Jury  of  Wood  county  In 
January,  IdOO,  and  by  J.  M.  Thayer  that  Hor- 


n«r  sent  him  to  Mrs.  CHieuvronf  s  to  tell  her 
that  he  and  his  wife  were  summoned  before 
the  grand  Jury,  and,  if  she  did  not  withdraw 
some  suit  at  once  between  her  and  some  man 
(he  believes  he  was  Mr.  Cheuvront),  that  he 
would  have  to  Indict  her;  if  she  would  with- 
draw the  suit  he  would  not  go  before  the 
grand  Jury  to  indict  her.  That  he  had  the 
summonses  with  him,  and  left  them  with 
Mrs.  Cheuvront  These  were  the  summonses 
served  on  Horner  and  his  wife  to  appear  be- 
fore the  grand  Jury,  and  filed  with  plaintiff's 
depositions.  Witness  stated  that  he  was  in 
the  employ  of  Horner  at  the  time,  and  that 
Homer  sent  her  word  by  him  that  he  would 
indict  her  unless  she  dismissed  that  suit;  that 
Homer  gave  him  the  copy  of  the  subpcpna 
for  himself  and  his  wife,  and  said,  ''Maybe 
she  won't  believe  you,  and  think  we  are 
working  up  a  scheme."  Says  Homer  told 
him  he  got  $600  for  making  a  compromise 
that  was  made  between  them,  and  that 
Joseph  Cheuvront  paid  it  to  him.  Plaintiff 
filed  with  her  own  depositions  a  copy  of  the 
original  receipt  as  follows:  "Received  of 
Joseph  Cheuvront  by  the  hands  of  W.  8. 
Stuart  the  sum  of  Seven  Hundred  and  Fifty 
Dollars,  ($750.00)  to  be  used  by  me  in  a  com- 
piomise  between  said  Joseph  Cheuvront  and 
to  be  paid  to  Mrs.  Elizabeth  Cheuvront  In 
case  she  signs  a  certain  deed,  prepared  by 
the  said  Stuart  which  sum  I  guarantee  to  be 
returned  to  the  said  Cheuvront  in  case  same 
should  be  lost  or  any  accident  to  same,  if 
not  paid  to  the  said  Blisabeth  Cheuvront 
upon  said  compromise  upon  her  executing 
said  deed.  This  October  Slst  1889.  W.  J. 
Homer."  Which  copy  of  receipt  she  received 
inclosed  in  a  letter  from  her  husband  dated 
December  1st  Much  of  the  correspondence 
between  the  parties  before  and  after  the  mak- 
ing of  said  contract  of  October  30,  1899,  is 
filed  as  exhibits  with  depositions.  Nearly 
all  of  said  letters  contain  repressions  of  af- 
fection and  love  for  each  other.  On  the  22d 
day  of  November,  1899,  about  the  next  day 
after  they  parted  at  Pennsboro,  defendant 
wrote  quite  a  lengthy  letter,  closing  by  saying 
that  he  never  ate  an  apple  but  he  thought 
of  her,  and  how  they  enjoyed  themselves  to- 
gether at  Pennsboro;  that  it  was  almost  a 
heaven  on  earth  tot  him  to  be  with  her,  and 
to  get  along  so  pleasant  together;  that  he 
wanted  no  other  company  while  there  '"but 
you  and  yon  only  my  dear  wife  I  wish  I 
could  see  you  this  evening  but  cannot  so 
good  bye,  God.  bless  and  pray  for  me  that  we 
may  call  to  die  be  fully  prepared  to  meet  one 
another.  I  ever  remain  your  husband  af- 
fectionately, J.  0."  All  of  defendant's  letters 
to  the  plaintiff,  until  the  last  one  or  two, 
in  December,  were  calculated  to  inspire  the 
plaintiff  with  the  hope  that  defendant  would 
be  reconciled  to  her,  and  that  they  would 
again  be  reunited;  and  all  her  letters  to  him 
that  are  filed  with  his  depositions  Indicate 
that  she  thought  they  were  to  again  live 
together.    He  files  one  letier  from  plaintiff 
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to  himself,  dated  November  26»  1889,  nearly 
a  month  after  the  contract  was  made,  ad- 
dressed, ''My  dear  Husband,*'  and  closing 
with:  "Your  last  letter  was  so  nice,  it  was 
so  comforting  for  me  to  be  called  yonr  dear 
wife,  It  makes  me  feel  like  I  was  in  heaven 
to  be  loved  again  by  the  only  one  I  love  on 
earth.  •  •  •  I  will  not  worry  you  by 
writing  any  more  now.  I  hope  you  will  come 
to  see  me  soon,  'papa.'  Your  affectionate 
wife,  L.  C." 

The  depositions  giving  the  conversations 
between  Horner  et  al.  in  the  absence  of  the 
defendant  in  getting  the  paper  signed  are 
objected  to  because  of  the  absence  of  the 
defendant,  but  the  evidence  strongly  tends  to 
establish  the  fact  that  Homer  was  the  agent 
of  the  defendant  in  making  the  compromise 
and  procuring  the  execution  of  the  deed  or 
contract  by  the  plaintiff,  and  the  court  was 
warranted  in  so  holding.  A  very  strong  ele- 
ment of  proof  that  plaintiff  did  not  know,  as 
positively  stated  by  her  in  her  testimony,  the 
contents  of  the  paper  which  she  signed,  was 
the  fact  that  she  accepted  the  $400,  and 
said  nothing  about  the  $750,  when,  if  she  had 
read  or  examined  the  contract,  as  it  was 
claimed  she  did,  she  must  have  known  that 
she  was  getting  but  little  over  half  of  the 
amount  for  which  she  was  acknowledging 
receipt  In  Way  v.  Life  Ins.  Co.,  89  S.  B. 
742  (Syl.,  point  1),  the  Supreme  Ck>urt  of 
South  Carolina  holds:  "Where  a  husband  en- 
tered into  a  contract  with  his  wife  by  which 
he  or  his  estate  obtained  an  advantage  over 
her,  the  burden  of  proof  is  on  the  husband,  or 
the  representatives  of  the  husband,  to  show 
that  the  wife  was  fully  Informed  as  to  the  ef- 
fects  of  the  transaction,  and  also  the  utmost 
fairness  therein." 

The  question  on  the  merits  of  the  case 
resting,  as  it  does,  wholly  upon  the  evidence, 
and  the  circuit  court  having  found  that  the 
allegations  of  the  bill  were  sustained  by  the 
proofs,  and  the  evidence  appearing  sufficient 
to  warrant  the  decree,  the  same  will  not  be 
disturbed,  and  the  decree  must  be  affirmed. 


(64  W.  Va.  210) 

FOREST  GOAL  00.  et  al.  v.  DOOLITTLB^ 

Judge,  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  28,  1908.) 

PROHIBITIGN— DISQUALIFICATION  OF  JUDOB- 
INTBRBST  —  JUDGMENT  —  APPLICATION  FOR 
WRIT— DISMISSAL  OF  CAUS&-AUTHORITY  OF 
ATTORNEY. 

1.  The  writ  of  prohibition  lies  to  restrain  a 
lodge  from  proceeding  in  a  cause  in  which  lut 
Is  disqaalified  by  reason  of  interest  in  the  sab- 
ject-matter  thereof,  although  the  court  over 
which  he  presides  has  jurisdiction  of  the  cause. 

2.  Where  a  Judge  of  an  inferior  court,  who 
Is  disqaalified  by  reason  of  interest,  is  permit- 
ted to  proceed  to  final  judgment  or  decree,  his 
interest  is  ground  of  error,  for  which  reversal 
may  be  had  in  the  appellate  court,  and  renders 
the  judgment  or  decree  voidable;  but  he  may 
be  restrained,  before  judgment  or  final  decree, 
at  any  stage  of  the  case,  by  the  writ  of  prohi- 
bition, and  his  dlsqaalification  may  be  made  to 


appear  apon  the  motion  for  the  writ,  withoat 
its  having  been  first  pleaded  in  the  court  be- 
low, passed  upon  adversely  there,  and  then  es- 
tablished in  the  Supreme  Court  on  appeal  or 
writ  of  error. 

3.  In  order  to  disqualify,  the  interest  of  the 
judge  must  be  in  the  subject-matter  of  the 
cause,  and  not  merely  in  a  legal  question  in- 
volved in  it. ' 

4.  In  determining  whether  such  disqualifica- 
tion exists,  the  superior  cour^  will  ascertain 
what  rights  and  interests  are  involved  in  the 
case,  and  may  be  subjects  of  adjudication 
therein;  and,  if  It  be  found  that  the  judge  has 
such  interest  as  renders  it  impossible  for  him 
to  adjudicate  upon  all  the  rights  involved,  with- 
out fiffecting  his  own,  the  writ  will  be  award- 
ed, without  inquiry  as  to  whether  the  parties 
will  or  will  not  call  for  an  adjudication  upon 
the  particular  matter  as  to  which  the  disquali- 
fication exists. 

5.  An  order  dismissing  the  cause,  or  part  of 
a  cause,  in  which  a  judge  is  so  interested  as  to 
disqualify  him  in  respect  thereto,  entered  or 
allowed  by  him,  on  motion  of  the  parties  by 
counsel,  without  special  authority  given  to 
said  counsel  for  that  purpose,  is  voidable;  and 
the  party  having  the  right  to  prosecute  the 
cause  so  dismissed.  In  whole  or  in  part,  la  en- 
titled to  an  adjudication  in  the  same  cause  by 
a  qualified  judge  upon  the  question  of  his  right 
to  nave  the  cause,  or  so  much  thereof  as  has 
been  so  dismissed,  reinstated  under  section  11 
of  chapter  127  of  the  Code  of  1890. 

6.  The  general  authority  of  an  attorney  does 
not  include  power  to  voluntarily  enter  or  cause 
to  be  entered  an  order  that  perpetually  bars 
the  right  of  his  client,  such  as  a  retraxit.  Such 
act  can  be  done  only  by  the  party  in  person,  or 
by  hte  attorney  in  pursuance  of  special  anthor- 
1^  conferred  upon  nim  for  the  purpose. 

7.  The  judge  of  a  court  obtains  a  disqualify- 
ing interest  by  taking  a  lease,  together  with 
other  persons,  upon  part  of  a  tract  of  land 
against  which  a  suit  instituted  by  the  state  for 
the  sale  thereof  as  school  land,  and  petitions 
filed  by  a  claimant  of  the  title  of  the  land  for 
the  redemption  thereof,  are  pending;  and  his 
disqualification  is  not  removed  by  the  dis- 
missal, as  to  the  part  on  which  the  lease  is, 
of  the  bill  and  amended  bills,  upon  the  motion 
of  counsel  for  the  state,  founded  solely  upon 
his  admission  that  such  part  of  the  tract  Is  not 
subject  to  sale,  and  the  dismissal  of  the  daina- 
ant  s  petition  and  amended  petition  upon  his 
motion,  by  counsel,  founded  upon  a  written  re- 
nunciation and  disclaimer  signed  bj  his  coun- 
sel. 

(Syllabus  by  the  Court.) 

Action  by  the  Forest  Coal  Company  and 
others  for  writ  of  prohibition  to  Edward  S. 
Doolittle,  judge  of  the  circuit  court,  and  oth- 
er*.   Writ  awarded. 

Campbell,  Holt  &  Duncan,  Brown,  Jaclc- 
son  ft  Knight,  Lyon,  Sheppard  ft  Goody- 
koontz,  Hubbard  &  Hubbard,  and  Vinson  & 
Thompson,  for  petitioners.  M.  S.  Stiles  and 
MoUohan,  McCllntic  ft  Mathews,  for  respond- 
ents. 


POFFENBARGER,  J.  A  writ  of  prohibi- 
tion has  been  applied  for  by  the  Forest  Coal 
Company  and  others  to  prevent  the  Honora- 
ble Edward  S.  Doolittle,  judge  of  the  circuit 
court  of  Cabell  county,  from  sitting  further 
in  a  chancery  cause  pending  in  said  court,  on 
the  ground  that  he  is  disqualified  as  to  that 
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esse  by  reason  of  his  interest  in  the  tnhject- 
matter  thereof.  This  raises  two  questions, 
the  first  of  which  is  whether,  if  such  disqual- 
ification exists,  the  writ  lies;  and  the  other, 
whether  the  Judge  has  any  disqualifying  in- 
terest. 

The  authorities  almost  uniformly  hold  that 
when  a  judge  of  an  inferior  court  is  recused 
before  judgment  in  a  case  in  which  he  has 
an  interest,  such  as  disqualifies  him,  and  a 
prohibition  is  applied  for  to  restrain  him 
from  further  sitting  in  the  cause,  it  will  be 
granted,  if,  upon  the  application  therefor,  it 
appears  that  he  is  disqualified.  "Prohibition 
is  the  proper  remedy  to  prevent  action  by  a 
jndge  who  is  disqualified  by  interest  or  oth- 
erwise.*' Works  on  Courts  and  their  Jurisdic- 
tion, 638.  "A  writ  of  prohibition  wUl  lie  to 
restrain  a  judge  from  proceeding  in  an  ac- 
tion in  which  he  is  disqualified  by  reason  of 
interest,  although  the  court  over  which  he 
presides  may  have  jurisdiction  of  the  cause." 
23  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  223.  The 
following  cases,  fully  supporting  the  text,  are 
dted:  Qj»vel  Mining  Co.  v.  Keyser,  58  Cal. 
315;  Gravel  Mining  Co.  v.  Keyser,  68  Cal. 
328;  Milton  Mining  Co.  v.  Keyser,  58  CaL 
328;  South  Feather  Co.  v.  Keyser,  68  Cal. 
329;  Blue  Tent  Co.  v.  Keyser,  58  Cal.  329; 
People  V.  District  Court,  26  Colo.  226,  56  Pac 
lil6;  State  v.  Wear,  129  Mo.  619,  31  S.  W. 
608;  State  v.  Board  of  Education,  19  Wash. 
8,  52  Pac  317,  40  L.  B.  A.  317,  67  Am.  St 
Rep.  706. 

These  cases  were  decided  in  states  in  which 
statutes  had  been  passed  prohibiting  judges 
from  sitting  in  causes  in  which  they  are  in- 
terested. Where  such  statutes  exist,  judg- 
naents  rendered  by  interested  judges  are  gen- 
erally held  to  be  void.  Where  the  disquallfi- 
Gfttion  is  not  statutory,  but  rests  upon  the 
common  law,  such  judgments  are  voidable 
only.  Pindley  v.  Smith,  42  W.  Va.  299,  26 
S.  B.  370;  Black  on  Judgments,  H  174,  266; 
Gooley's  Const  Lim.  509;  State  v.  Castle- 
berry,  28  AJa.  85;  Heydenfeldt  v.  Towns,  27 
Ala.  428;  Dimes  v.  Canal  Co.,  3  H.  L.  759. 

It  was  strongly  insisted  for  the  respondents 
upon  the  argument  that  as  in  this  state 
tliere  is  no  statute  prohibiting  a  judge  from 
Bitting  in  a  case  in  which  he  is  interested, 
and  a  judgment  rendered  in  such  case  is 
voidable  only,  there  is  no  want  of  jurisdic- 
tion, in  consequence  of  which  prohibition 
does  not  lie.  There  is  jurisdiction  in  the 
court  The  want  of  power  is  in  the  judge 
only.  It  is  personal  to  him.  His  interest  is 
a  collateral  matter  which  arises  in  the  cause 
over  which  the  court  has  full  jurisdiction, 
and  renders  the  judge  powerless  to  further 
act  This  argument  is  answered  by  the 
Judges  of  the  English  courts  in  their  reply  to 
Questions  propounded  by  the  House  of  Lords 
iA  Dimes  v.  Canal  Co.,  3  H.  L.  759,  784,  in 
which  they  said  a  judgment  or  decree  ren- 
dered by  an  interested  judge  or  chancellor 
was  voidable  only,  for  reasons  of  public  pol- 
icy, but  that  the  writ  of  prohibition  did  lie, 


nevertheless,  to  the  judge  of  an  inferior  court, 
to  prevent  him  from  sitting  in  the  case.  As 
to  the  character  of  the  judgment  aiid  reason 
for  holding  it  not  void,  they  said:  "It  would 
create  great  confusion  and  inconvenience  if 
it  was.  The  objection  might  be  one  of 
which  the  parties  acting  under  these  orders 
might  be  totally  ignorant  till  the  moment  of 
the  trial  of  an  action  of  trespass  for  the  act 
done."  As  to  the  use  of  the  writ  of  prohi- 
bition in  such  cases,  they  said:  "If  this  had 
been  a  proceeding  in  an  inferior  court— one 
to  which  a  pjrohibition  might  go  from  a  court 
in  Westminster  HalKnsuch  a  prohibition 
would  be  granted,  pending  the  proceedings, 
upon  an  allegation  that  the  presiding  judg^ 
of  the  court  was  interested  in  the  suit 
•  •  •  If  no  prohibition  should  be  applied 
for,  •  •  •  the  proper  mode  of  taking  the 
objection  to  the  interest  of  the  judge  would 
be,  in  courts  of  common  law,  by  bringing  a 
writ  of  error,  for  error  in  fact  and  assign- 
ing that  interest  as  cause  of  error.  The  for- 
mer course  was  stated  to  be  proper  in  the 
case  of  Brookes  v.  Earl  of  Rivers,  it  being 
suggested  that  the  Earl  of  Derby,  who  was 
chamberlain  of  Chester,  had  an  interest  in 
the  suit;  and  the  court  held  that  where  the 
judge  had  an  interest  neither  he  nor  his 
deputy  can  determine  a  cause  or  sit  in  court 
and,  if  he  does,  a  prohibition  lies."  "A  suit 
was  surmised  to  be  before  the  Lord  Presi- 
dent of  the  Marches,  for  an  office,  between 
the  grantee  of  the  Lord  President  ilnd  a 
stranger,  wherein  the  only  question  would  be 
whether  the  grant  of  that  office  belonged  to 
the  Lord  President  And  because  in  this 
case  he  would  be  as  it  were  both  judge  and 
party,  a  prohibition  was  granted."  8  Bac. 
Abr.  231. 

To  the  authorities  just  cited,  it  might  be 
objected  that  the  expressions  of  opinion  as 
to  the  applicability  of  the  writ  of  prohibition 
in  such  case  are  obiter  dicta,  for  the  reason 
that  in  the  case  quoted  from,  it  was  con- 
cededly  not  applicable,  because  the  decisions 
then  under  consideration  had  been  made  by 
the  Lord  Chancellor  and  the  Vice  Chancellor, 
against  whom  the  writ  cannot  go  because 
the  court  over  which  they  preside  is  of  equal 
dignity  with  the  superior  courts  of  law.  In 
Brookes  v.  Earl  of  Rivers,  Hardress,  503, 
the  writ  was  refused  because  it  was  found 
that  the  Earl  of  Derby  was  not^  disqualified; 
and  it  was  not  absolutely  necessary  to  say 
the  writ  would  have  been  awarded,  had  it 
been  otherwise.  However,  these  opinions 
were  delivered  by  judges  of  the  highest 
courts  of  that  country  from  which  we  have 
Inherited  the  common  law,  and  they  may  well 
be  supposed  to  have  been  thoroughly  familiar 
with  Its  principles  and  the  practice  under 
it  A  quotation  from  Bacon's  Abridgment 
has  been  given,  in  which  a  precedent  is  cit- 
ed. In  Gravel  Mining  Oo.  v.  Keyser,  58 
Oal.  315,  326,  Sharpstein,  J.,  does  not  base 
authority  to  grant  the  writ  upon  the  char- 
acter of  the  judgment    He  said:    ''And  it 
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may  b&-altliotigh  the  decislonB  are  conflict- 
ing upon  the  question— that  the  judgment,  tf 
one  should  be  entered  in  the  action^  would 
not  be  void  by  reason  of  the  disqualification 
of  the  Judge  to  sit  in  it  All  agree  that  It 
would  be  voidable,  at  least  But  if  the 
Judge  is  interested  in  the  action,  he  has  no 
right  to  sit  or  act  in  it  ♦  •  •  ms  sit- 
ting^ or  acting  in  an  action  in  which  the  law 
declares  he  shall  not  sit  or  act  would  seem 
to  be  without  Jurisdiction.  •  •  •  Now,  a 
judge  who  is  Interested  in  an  action  not  only 
has  no  authority  to  hear  and  determine  it, 
but  he  is  expressly  prohibited  brom  doing 
so.  *  *  *  The  bare  fact  of  a  judge  sit- 
ting in  an  action  in  which  he  is  interested 
Is  sufficient  ground  for  the  reversal  of  any 
Judgment  or  order  that  he  may  make  in  that 
cause.  That  would  seem  to  Indicate  that  a 
Judge  so  interested  would  act  without  or  in 
excess  of  his  Jurisdiction."  That  it  Is  an 
act  In  excess  of  jurisdiction  clearly  appears 
if  we  suppose  a  case  in  which  a  Judge  has 
rendered  Judgment  in  a  case  in  which  he  was 
interested,  and  his  decision  is  in  absolute 
conformity  with  the  law,  and,  if  rendered 
by  a  disinterested  Judge,  could  not  possibly 
be  reversed.  Yet  because  of  the  interest 
of  the  Judge  who  rendered  it,  that  Judgment 
would  have  to  be  reversed.  For  what  would 
it  be  reversed?  Not  because  it  is  hot  such  a 
Judgment  as  the  law  pronounces  upon  the 
case  made  by  the  pleadings  in  the  evidence, 
but  simply  because  the  judge  was  inter- 
ested. Is  it  not  perfectly  clear  that  the  only 
reason  for  reversing  in  such  a  case  is  want 
of  power  in  the  Judge  to  act?  Want  of  ju- 
dicial power  Is  want  of  Jurisdiction.  There 
is  no  reason  for  any  distinction  between  the 
cases  in  which  a  statute  declares  that  an 
interested  judge  shall  not  sit  and  those  In 
which  he  is  Inhibited  by  the  common  law 
from  sitting.  A  statute  is  of  no  higher  dig- 
nity nor  any  more  efficacious  than  the  com- 
mon law,  and  no  statute  has  more  emphatic- 
ally and  imequlvocally  negatived  the  power 
of  a  Judge  to  sit  in  his  own  cause  than  does 
the  maxim  of  the  common  law,  *'Nemo  debet 
esse  Judex  In  propria  causa."  Such  was  its 
force  that  Lord  Ooke  said  even  an  act  of 
Parliament  could  not  vest  power  In  a  man 
to  sit  as  judge  in  his  own  cause,  ''for,  when 
an  act  of  Parliament  is  against  common  right 
and  reason,  or  repugnant  or  impossible  to 
be  performed,  the  common  law  will  control 
it  and  adjudge  such  an  act  to  be  void." 
Bonham's  Case,  8  Ck>.  114,  11&  Ck>oley's 
Constitutional  limitations,  speaking  of  legis- 
lative power  to  do  away  with  this  principle 
of  natural  Justice,  says:  "To  empower  one 
party  to  a  controversy  to  decide  it  for  him- 
self is  not  within  the  legislative  authority, 
because  it  is  not  the  establishment  of  any 
rule  of  action  or  decision,  but  is  a  placing 
of  the  other  party,  so  far  as  that  controversy 
is  concerned,  out  of  the  protection  of  the 
law."  So  reprehensible,  in  the  opinion  of 
the  sages  of  the  law,  was  the  act  of  a  judge 


sitting  In  his  own  cause,  that  in  eariy  cases 
attachments  went  against  him,  and  imprison- 
ment was  inflicted  upon  him.  Anon.,  Salk. 
896;   Wright  v.  Crump,  lA.  Byd.  760. 

Before  entering  upon  the  next  inquiry, 
namely,  whether  Judge  Doolittle  has  a  dis- 
qualifying interest  in  the  subject-matter  t>f 
the  cause,  it  is  due  to  him  to  say  that  no 
member  of  this  court  doubts  that  he  sincere- 
ly believes  himself  to  be  dislntei'ested  and 
qualified  to  sit  in  the  case.  He  says  In  his 
answer  "that  he  has  no  Interest  In  the  sub- 
ject-matter of  said  suit,  or  In  the  success  or 
failure  of  any  contention  therein;  that 
while  the  labor  and  responsibilities  Incident 
to  the  hearing  and  determination  of  the  many 
questions  that  have  arisen  and  that  will 
arise  therein  from  time  to  time  are  such  as 
a  Judge  might  well  wish  to  be  relieved  from,- 
they  pertain,  just  as  In  other  cases,  to  the 
Judicial  duties  that  respondent  assumed  with 
his  assumption  of  office,  and  which  he  Is  not 
permitted  to  evade  or  transfer  to  another 
from  personal  wish,  nor  upon  the  wish  of  a 
party,  except  for  legally  sufficient  cause." 
It  is  merely  a  question  of  the  application  of 
the  law  on  the  subject  of  disqualifying  In- 
terest to  the  peculiar  and  complicated  situa- 
tion of  the  case,  and  the  conclusion  of  this 
court  whatever  It  may  be,  will  not  carry 
with  it  any  reflection  upon  the  honor  of 
Judge  Doolittle,  nor  In  the  slightest  degree 
Impugn  the  motives  which  have  Impelled 
him  to  decline  to  absent  himself  from  the 
bench  during  the  further  progress  of  the 
case  In  which  it  is  claimed  he  has  no  right 
to  sit.  Whether  a  judge  has  such  an  in- 
terest as  disqualifies  him  is  sometimes  a 
question  of  much  nicety  and  great  Intricacy. 
In  some  Instances  they  have  been  compelled 
to  sit  where  they  believed  themselves  to  be 
disqualified  and  had  refused  to  act  In  oth- 
ers, they  have  been  prohibited  from  acting 
In  cases  in  which  they  believed  themselves 
qualified. 

In  1894  the  state  of  West  Virginia  insti- 
tuted a  suit  In  chancery  In  the  circuit  court 
of  Wyoming  county  against  Henry  O.  King 
and  others  for  the  purpose  of  subjecting  to 
sale  for  the  benefit  of  the  school  fund  so 
much  of  a  tract  of  500,000  acres  of  land,  pat- 
ented In  1795  to.  Bobert  Morris,  and  now 
claimed  by  said  King,  as  lies  in  the  state 
of  West  Virginia.  The  portion  sought  to  be 
subjected  is  supposed  to  contain  about  327,000 
acres.  In  1896  King  appeared  In  said  cause, 
and  filed  his  petition  and  answer,  alleging 
that  he  was  the  owner  in  fee  of  the  tract 
denying  that  the  same  or  any  part  thereof 
had  become  forfeited  for  nonentiy  or  non- 
payment of  taxes,  and  prayed  that  In  the 
event  It  should  be  held  to  have  been  for- 
feited, he  might  be  permitted  to  redeem  the 
same.  Such  further  proceedings  were  had 
that  on  the  30th  day  of  September,  1897,  a 
decree  was  entered  permitting  a  redemption, 
from  which  an  appeal  was  taken,  and  the 
decree  was  reversed  and  the  cause  remanded. 
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See  State  v.  King,  4n  W.  Va.  487,  36  S.  E.  80, 
where  much  of  the  history  of  the  case  will 
be  fotind.  The  decree  thus  reversed  permit- 
ted the  redemption  of  10,000  acres  on  the 
payment  of  $8,090.08,  but  the  10,000  acres 
was  not  identified  or  located  by  any  descrip- 
tion. It  was  supposed  to  be  all  the  land 
within  the  whole  tract  that  was  not  claimed 
by  any  person  other  than  King.  It  author- 
ized King  to  select  and  locate  the  land  thus 
redeemed  at  any  place  or  places  within  the 
whole  survey  where  he  could  do  so  without 
conflicting  with  the  rights  of  other  claimants. 
After  the  cause  was  remanded,  the  state  fil- 
ed a  fifth  amended  bill,  making  some  400 
claimants  under  Junior  patents  and  other- 
wise new  parties,  and  the  cause  was  remov- 
ed to  the  circuit  court  of  Logan  county,  and 
still  later  to  the  circuit  court  of  Cabell  coun- 
ty. After  the  removal  of  the  cause  to  Cabell 
county.  King  filed  an  amended  petition,  par- 
ticularly describing  several  portions  of  the 
Morris  grant,  upon  which  he  offered  to  pay 
the  taxes  and  interest;  excluding  from  said 
grant  some  five  or  six  hundred  Junior  pat- 
ents within  its  bounds,  as  to  which  he  asked 
to  be  relieved  from  payment  of  taxes  there- 
on. Thereupon  a  decree  was  prepared  and 
entered,  over  the  objection  of  counsel  for 
King,  finding  and  adjudicating  '*tbat  the  state 
of  West  Yhrginia  has  no  title  or  estate  in  or 
to  or  right  to  sell  said  tracts,  pieces,  or  par- 
cels of  land,  or  either  of  them,  saving  such, 
if  any,  as  may  have  been  forfeited  by  reason 
of  failure  to  enter  the  same  on  the  landbooks, 
or  for  nonpayment  of  taxes  thereon  by  the 
present  owners  or  the  farmer  owners  .there- 
of, being  the  grantees  above  named  of  the 
said  tracts,  pieces,  or  parcels  of  land,  or 
those  claiming  under  them."  Thus  a  num- 
ber of  tracts  claimed  by  persons  as  against 
King  went  out  of  the  case.  Some  of  the 
claimants  under  Junior  patents  within  the 
Morris  grant  filed  answers,  claiming  parts  of 
the  land,  and  contesting  King's  right  to  re- 
deem the  same;  and  there  was  a  reference 
to  a  commissioner  to  report  as  to  the  title 
of  the  parties,  including  the  new  parties, 
and  as  to  the  boundary  of  the  Robert  Morris 
patent,  and  other  matters  necessary  to  a 
dedaion  of  the  issues  raised.  On  the  31st 
day  of  March,  1008,  the  conunissioner  re- 
turned his  report,  to  which  numerous  excep- 
tions to  the  findings  of  the  commissioner  on 
the  question  of  boundary  lines  and  other 
matters  were  taken  by  the  defendants,  who 
wore  contesting  the  title  of  King  and  deny- 
ing his  right  to  redeem,  but  the  report  was 
not  then  filed.  At  the  time  this  report  was 
returned,  the  matter  of  the  alleged  disquali- 
fication of  the  Judge  came  up,  and  is  ground- 
ed upon  the  following  additional  facts:  On 
the  28th  day  of  February,  1903.  Judge  Doo- 
little.  John  Dingess,  and  S.  C.  Fisher  took  a 
coal  lease  for  80  years  on  about  800  acres  of 
land  admittedly  located  within  the  bounda- 
ries of  the  Morris  grant  as  claimed  by  King 
in  his  petition,  and  known  as  the  "Moses 
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Mounts  Land."  In  his  answer  the  Judge 
says  the  question  whether  this  land  was  af- 
fected by  the  King  claim  was  raised,  and 
he  was  assured  by  John  B.  Wilkinson,  who 
represented  Mounts,  that  King  had  no  daim 
to  it,  and  that  whatever  claim  he  had  had 
to  that  land  he  had  conveyed  to  Eta.rvey, 
Miller,  and  Nlghbert,  and  that  the  title  of 
Mounts  was  perfect  by  long  possession  and 
payment  of  taxes.  It  seems  to  be  admitted 
that  on  the  90th  day  of  March,  1903,  one  of 
the  counsel  for^  parties  contesting  King's 
daim  privately  expressed  to  the  Judge  his 
opinion'  that  he  was  sufficiently  Interested  to 
disqualify  him,  and  requested  him  not  to 
sit  further  In  the  case.  On  the  following 
day,  when  the  commisstoner's  report  was 
brought  in,  the  Judge  stated  the  facts  from 
the  bench  relating  to  his  alleged  interest^ 
and  expressed  the  opinion  that  he  was  not 
disqualified.  Then  counsel  representing  the 
Junior  patent  claimants  insisted  that  he  was 
disqualified,  indicating  the  reasons  therefor; 
and  he  announced  that  he  would  take  the 
matter  under  advisement  until  the  following 
Monday,  April  6th,  at  which  time  he  would 
announce  his  conclusion.  On  Saturday,  April 
4th,  on  the  motion  of  King,  by  his  counsel, 
and  the  motion  of  John  S.  Marcum,  counsel 
representing  the  state  in  said  suit,  the  peti- 
tion and  amended  petitions  of  King  and  the 
bill  and  amended  bills  of  the  state  were  all 
dismissed  as  to  the  lands  upon  which  said 
lease  had  been  taken;  the  order  of  dismissal 
specifying  by  bounds  a  tract  of  land  includ- 
ing all  of  said  Mounts  land.  On  the  6th  day 
of  April,  1903,  the  commissioner's  report  and 
exceptions  thereto  were  filed,  and  the  con- 
testing defendants,  as  the  Junior  patent 
claimants  are  called,  tendered  and  filed  a 
motion,  in  writing,  alleging  t^e  disqualifica- 
tion of  the  Judge,  accompanied  by  the  affi- 
davit of  L.  B.  Baugh,  showing  that  the  land 
upon  wliich  the  lease  had  been  taken  was 
VTithln  the  Morris  grant,  as  claimed  by  King, 
and  requesting  that  the  Judge  vacate  the 
bench,  and  permit  the  election  of  a  special 
Judge  to  try  the  case,  or  call  In  for  that  pur- 
pose a  regularly  elected  Judge  from  some 
other  circuit,  or  remove  the  cause  for  trial 
into  the  circuit  court  of  some  county  outside 
of  his  circuit  Upon  this  motion,  time  was 
allowed  until  the  11th  day  of  April  for  coun- 
ter affidavits  to  be  filed  by  King.  On  said 
last-mentioned  day  the  affidavit  of  M.  F. 
Stiles,  counsel  for  King,  was  filed  in  resist- 
ance of  the  motion;  stating  that  the  opin- 
ion given  by  Wilkinson  to  the  Judge  at  the 
time  the  lease  was  taken  was  correct,  but 
admitting  that  at  that  time  a  portion  of  the 
Mounts  lands  was  still  included  in  King's 
amended  petition,  and  had  not  been  exclud- 
ed therefrom,  but  that  King  did  not  claim 
any  portion  of  it,  and  had  compromised  his 
claim  thereto  with  Harvey,  Miller,  Altizer, 
and  Nlghbert,  and  executed  to  them  a  deed 
therefor.  This  affidavit  further  showed  that, 
when  Harvey  and  Ills  associates  took  said 
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deed  from  King,  tbey  ezpreSBed  a  purpose 
not  to  set  up  any  claim  of  title  thereun- 
der as  against  persona  other  than  King,  nor 
ask  to  be  permitted  to  redeem  any  land  un- 
der  said  deed,  but  that  the  purpose  was 
merely  to  strengthen  their  own  title,  and 
that  the  disclaimer  and  renunciation  filed  b*y 
King  on  April  4th  was  filed  "as  an  act  of 
simple  Justice  to  said  Judge,  •  •  •  in  or- 
der that  the  recohl  might  conform  to,  and 
not  belie,  the  facts."  After  the  filing  of 
this  affidayit,  and  argument  of  counsel,  the 
motion  was  overruled,  and  the  cause  was  set 
down  for  argument  upon  the  exceptions  to 
the  report  of  the  commissioner  on  the  21st 
day  of  April,  1903.  It  is  charged  in  the  peti- 
tion and  admitted  in  the  answer  that,  when 
the  motion  came  on  to  be  heard  on  April 
11th,  Clement  H.  Hudson  presented  a  peti- 
tion on  behalf  of  J.  W.  Hinchman,  commis- 
sioner of  school  lands,  praying  that  the  de- 
cree of  April  4th  dismissing  the  bill  and 
amended  bills  as  to  the  lands  therein  men- 
tioned be  vacated.  This  petition  was  accom- 
panied by  a  letter  from  Hinchman  to  Hud- 
son authorizing  the  latter  to  have  said  order 
set  aside  and  the  cause  reinstated  as  to  said 
land,  and  proceeded  with  to  final  decree. 
Marcum,  who  had  formerly  been  employed 
and  authorized  to  represent  the  state  in  the 
cause,  objected  to  the  filing  of  the  petition 
which  he  charged  had  been  procured  and 
prepared  by  counsel  for  the  contesting  de- 
fendants; and  the  Judge  says  in  his  answer, 
"And  this  respondent,  considering  said  peti- 
tion improper  and  an  impertinence,  and  said 
Hinchman  not  being  a  party  to  said  suit,  ex- 
cept in  his  private  character  as  a  defendant 
named  in  said  fifth  amended  bill,  refused 
to  take  any  notice  of  the  same  by  action 
thereon."  The  report  of  the  commissioner 
on  the  question  of  the  boundaries  of  the  Mor- 
ris survey  was  favorable  to  King,  except 
that  it  so  restricted  the  lines  as  to  leave  out 
on  one  side  of  the  tract,  as  claimed  by  King, 
a  considerable  section  of  land,  within  which 
the  Mounts  lands  lie.  Confirmation  of  that 
report  would  exclude  from  the  King  survey 
the  lands  upon  which  the  lease  was  taken. 
If  the  exceptions  to  that  report  should  be 
sustained,  and  the  whole  matt»  of  bound- 
aries recommitted  to  the  same  or  another 
commissioner,  the  findings  might  include  the 
lands  upon  which  the  lease  was  taken.  Hence 
it  is  said  the  Judge  has  a  direct  interest  in 
land  which  is  involved  in  the  suit  King, 
however,  has  not  excepted  to  the  report,  and, 
so  far,  claims  nothing  beyond  the  line  locat- 
ed by  the  commissioner.  At  the  time  the 
lease  was  taken,  parts  of  these  lands  were 
included  in  the  claim  of  the  state.  For  the 
respondents  it  is  contended  that  the  dis- 
claimer and  dismissal  of  April  4th  have  elimi- 
nated the  Mounts  lands  from  this  case,  even 
if  it  be  true  that  the  taking  of  the  lease 
made  the  Judge  an  interested  party  at  the 
time  it  was  taken,  and  that  his  disqualifica- 
tion has  been  removed  by  the  dismissal.    In 


reply  to  this  contention,  it  Is  urged  that  the 
dismissal  is  not  binding  upon  either  the  state 
or  King;  that,  in  order  to  bind,  it  would 
have  to  be  equivalent  to  a  retraxit;  and  that 
a  retraxit  must  be  made  by  the  parties  in 
person,  and  not  by  counsel 

In  endeavoring  to  ascertain  whether  there 
is  a  disqualifying  interest  on  the  part  of  the 
Judge,  it  is  necessary  to  consider  the  statu- 
tory regulations  under  which  said  suit  is 
proseouted,  prescribing  the  duties  and  powers 
of  the  court  and  the  commissioner  of  school 
lands,  and  determining  the  scope  and  nature 
of  such  suit  The  commissioner  of  school 
lands  is  appointed  by  the  circuit  court,  and 
he  is  the  agent  of  the  state,  empowered  to 
see  that  every  officer  having  any  duty  to 
perform  under  chapter  105  of  the  Code  of 
1899  performs  the  same  as  therein  required, 
and  to  report  any  failure  of  any  such  officer 
to  the  circuit  court  of  his  county.  Once  in 
each  year  he  is  to  report  to  the  circuit  court 
a  list  of  all  tracts  and  parcels  of  land  re- 
ported by  the  auditor  and  surveyor  as  for- 
feited or  waste  and  unappropriated  lands, 
which  report  has  to  be  recorded  in  the  chan- 
cery order  book  and  preserved,  and  there- 
upon a  suit  or  suits  in  chancery  shall  be 
commenced  and  prosecuted  by  and  in  the 
name  of  the  state  of  West  Virginia  for  the 
sale  of  every  such  tract  and  parcel  of  land 
so  reported,  to  which  the  former  ovmer,  or 
the  person  in  whose  name  it  is  forfeited, 
shall,  if  known,  be  made  a  defendant,  to- 
gether with  all  persons  claiming  title  to  or 
interest  in  such  lands,  and  all  persons  clatan- 
ing  any  such  interest  who  are  not  made  par- 
ties may  come  in  by  petition.  If  at  any  time 
during  the  pendency  of  such  suit  it  shall  ap- 
pear to  the  court  that  any  part  of  any  tract 
has  been  sold  by  the  state  in  any  proceeding 
for  the  sale  of  school  lands,  and  the  taxes 
regularly  paid  thereon  since  such  sale,  or  is 
held  by  any  person  under  section  8  of  article 
13  of  the  Constitution  of  the  state,  the  bill, 
as  to  such  part,  shall  be  dismissed,  and  the 
suit  proceeded  with  to  a  final  decree  as  to 
the  remainder.  "In  every  such  suit  brought 
under  the  provisions  of  this  chapter,  the  court 
shall  have  full  Jurisdiction,  power  and  au- 
thority to  hear,  try  and  determine  all  ques- 
tions of  title,  possession  and  boundary  which 
may.  arise  therein*  as  well  as  any  and  all 
confficting  claims  whatever  to  the  real  estate 
in  question  arising  therein;  and  the  court 
in  its  discretion,  may  at  any  time,  regardless 
of  the  evidence,  if  any,  already  taken  therein, 
direct  an  issue  to  be  made  up  and  tried  at 
its  bar  as  to  any  question,  matter  or  thing 
arising  therein,  which,  in  the  opinion  of  the 
court  is  proper  to  be  tried  by  a  Jury.  And 
every  such  issue  shall  be  proceeded  in,  and 
the  trial  shall  be  governed  by  the  law  and 
practice  applicable  to  the  trial  of  an  issue 
out  of  chancery;  and  the  court  may  grant 
new  trials  therein  as  in  other  cases  tried  by 
a  Jury."  Code  1899,  c  105,  8  1&  The  former 
owner,  his  heirs,  devisees,  or  assigns,  may  at 
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any  time  during  the  paidency  of  the  mAt  file 
his  petition,  stating  in  full  his  titles  accom- 
panied by  the  evidence  thereof,  and  praying 
to  be  allowed  to  redeem  so  much  of  the  real 
estate  as  to  which  the  title  remains  in  the 
state;  and  upon  full  and  satisfactory  proof 
that;  at.  the  time  the  title  to  said  land  vested 
in  the  state,  he  had  a  good  and  valid  title 
thereto,  legal  or  equitable^  superior  to  that  of 
any  other  claimant  thereof,  the  court  may, 
by  a  proper  decree,  penz^it  the  petitioner, 
upon  the  payment  into  court  or  to  the  com- 
missioner of  school  lands  of  the  costs,  taxes, 
and  interest  properly  chargeable  thereon,  to 
be  fixed  by  the  court  in  its  decree,  to  redeem 
the  real  estate  mentioned  in  his  petition. 
But  such  petitioner  shall  acquire  no  other 
title  to  the  lands  so  redeemed  than  was 
vested  in  him  immediately  before  such  for- 
feiture^ and  such  redemption  shall  in  no  wise 
affect  or  impair  any  title  or  interest  any 
other  person  may  have  in  said  real  estate,  or 
any  part  thereof,  by  purchase  from  the  state, 
or  under  and  by  virtue  of  section  8  of  article 
13  of  the  Constitution.  "Every  final  decree 
entered  in  any  such  suit  shall  be  a  bar  to  the 
claim  of  every  person  to  the  real  estate,  or 
any  part  of  it  or  any  lien  thereon,  or  to  the 
proceeds  thereof,  who  has  failed  to  appear 
and  present  his  claim  thereto  as  Is  provided 
in  the  sixth  section  of  this  chapter,  except  as 
to  the  excess  of  the  proceeds  of  the  sale 
thereof,  as  provided  in  section  sixteen  of  this 
ehapter.  And  except  as  provided  by  the  last 
clause  of  section  seventeen  of  this  chapter." 
Code  1889.  c.  105,  8  20. 

Obviously,  these  statutory  provisions  con- 
template a  proceeding  against  the  land  as  to 
which  the  bill  is  flled^  adverse  to  every 
claimant  thereof.  Here  the  King  title  to  so 
much  of  the  500,000-acre  tract  as  lies  in  this 
state  is  asserted  by  the  state  of  West  Vir- 
ginia, not  only  as  against  Eling,  but  as  to  all 
other  persons  chiiming  either  under  or 
against  him.  The  suit  proceeds  upon  the 
tbeory  of  a  forfeiture  of  the  title,  by  whom- 
soever formerly  held,  for  nonentry  of  the 
land  for  taxation,  or  nonpayment  of  the  taxes 
thereon,  if  entered  for  such  purposes.  Neith- 
er King  nor  any  other  person  can  be  permit- 
ted to  redeem,  except  by  pleading  sufficiently 
tliat  he  had  at  the  time  of  the  forfeiture  a 
title  to  the  land  superior  to  that  of  any  other 
person,  and  had  adduced  full  proof  of  such 
title.  Whoever  comes  and  makes  such  a 
showing  will  be  permitted  to  redeem  by  pay- 
ment of  all  the  taxes,  interest,  and  costs. 
If  no  person  can  establish  such  title,  then 
the  whole  proceeds  of  the  land  go  into  the 
state  treasury.  It  is  immaterial  to  the  state 
whether  King  or  some  other  person  can  make 
ont  such  title,  but,  if  no  person  can,  the  state 
is  benefited.  Hence  it  has  an  Interest  in 
upholding  its  claim  for  taxes  and  making 
good  the  forfeiture  against  the  whole  world. 

The  statute  contemplates  two  classes  of 
persons  as  to  whom  there  may  be  a  dismls- 
saL    They  are  persons  holding  the  lands  by 


purchase  in  a  former  proceeding  for  the  sale 
of  school  lands,  and  persons  having  title  un- 
der section  3  of  article  18  of  the  Constitution, 
but  there  shall  be  no  dismissal  as  to  them 
unless  it  appear  to  the  court  that  they  have 
such  title.  When  such  suit  is  prosecuted  to 
final  decree,  the  statute  expressly  declares 
that  the  final,  decree  shall  be  a  bar  to  the 
claim  of  every  person  as  to  the  land,  or  any 
part  of  it,  or  the  proceeds  thereof,  except  that 
the  former  owner,  upon  proof  of  title  at  the 
time  of  forfeiture,  may  have  the  excess  of  the 
proceeds,  after  payment  of  taxes,  interest 
and  costs,  and  that  a  person  having  title  by 
purchase  in  a  former  proceedtog  for  the  sale 
of  school  lands  and  persona  having  title  un- 
der section  8  of  article  18  of  the  Constitution 
shall  be  protected. 

It  is  clear,  therefore,  that  the  lands  upon 
which  the  lease  was  taken  were  originally  in- 
volved in  the  suit  of  State  v.  King  and  oth- 
ers, and  that  a  portion  thereof  was  not  ex- 
cluded from  said  suit  until  after  the  lease 
was  taken.  The  dismissal  of  the  bill  and 
amended  bills  upon  the  nation  of  counsel  f6r 
the  state,  and  admission  of  said  counsel  that 
this  land  was  not  subject  to  sale,  and  the 
dismissal  of  King's  petition  and  amended  pe- 
tition upon  his  motion  and  renunciation  of 
titie,  put  the  leased  lands  out  of  this  suit. 
As  has  been  shown,  the  decree  of  April  4th 
is  not  void,  but  voidable.  In  the  matter  dis- 
posed of  by  that  decree,  the  ]udge  was  un- 
doubtedly and  concededly  interested.  It  is 
said  that  it  was  a  decree  entered  by  consent 
of  parties,  and  went  as  a  matter  of  course. 
This  may  do  as  to  King,  but  it  does  not  bind 
the  state.  There  is  no  authority  for  a  dis- 
missal as  to  the  state,  except  that  given  by 
the  statute,  and  it  only  authorises  such  dis- 
missal when  ft  appears  to  the  court  that  the 
land  has  been  sold  by  the  state  in  another 
proceeding  for  the  sale  of  school  lands,  or  is 
held  by  some  >  person  under  section  8  of  ar- 
ticle 18  of  the  Constitution.  The  mere  ad- 
mission of  the  attorney  for  the  state  that 
such  land  is  not  subject  to  sale  does  not 
amount  to  proof  of  the  facts  upon  whibh  a 
dismissal  may  be  ordered. 

As  to  the  motion  made  by  counsel  of  the 
state  and  by  counsel  for  King,  it  is  to  be 
observed  that  the  dismissal  based  thereon 
does  not  bar  either  King  or  the  state.  If  it 
be  viewed  in  the  light  of  the  law  governing 
disclaimers,  it  is  not  sufficient  to  bar,  for  a 
disclaimer  is  in  the  nature  of  a  release,  and 
must  be  the  act  of  the  party  himself.  The 
authority  of  the  attorney  does  not  extend  to 
the  making  of  releases.  6  Enc.  PI.  &  Pr. 
724;  1  Dan.  Ch.  Pr.  708;  Dickerson  v.  Hodges, 
43  N.  J.  Eq.  47,  10  Ati.  111.  In  order  to  be 
binding,  it  must  be  either  a  disclaimer  or  a 
retraxit,  and  neither  can  be  made  by  an  at- 
torney without  special  authority  therefor. 
A  retraxit  must  be  the  act  of  the  party  him- 
self. IS  Enc.  PL  &  Pr.  898.  ^^It  is  improper 
to  enter  a  retraxit,  or  a  Judgment  in  the 
nature  of  a  retraxit,  and  having  the  effect  of 
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«  judgment  upon  the  merlt8»  wlthoat  the 
personal  consent  of  the  plahitiff  in  the  action. 
Such  is  the  rule  of  the  English  common  law, 
and»  in  the  absence  of  statute,  such  is  the 
rule  in  this  country."  Hallack  v.  Loft,  19 
Colo.  74,  81,  34  Pac.  568,  570.  "In  the  prog- 
ress and  until  the  consummation  of  the  judg- 
ment, the  attorney  has,  no  dopbt,  and  ought 
to  have,  a  large  and  liberal  discretion;  but 
he  cannot  enter  a  retraxit,  for  that  is  a 
perpetual  bar,  and  equivalent  to  a  release. 
This  was  the  resolution  of  the  court  in 
Beecher's  Case,  8  Oo.  58,  'because,'  said  the 
court,  'it  shall  be  a  perpetual  bar,  and,  in  a 
manner,  a  release,  and  the  admittance  of  the 
court  cannot  prejudice  the  plaintiff  in  so 
high  a  degree.  But  in  aU  dilatory  matters 
the  admission  of  the  court  may  turn  the 
plaintiff  or  demandant  to  delay,  but  shall 
never  bar  the  plaintiff  or  demandant'  **  Kent, 
C.  J.,  In  Kellogg  v.  Gilbert,  10  Johns.  220, 
221,  6  Am.  Dec.  385.  See,  also,  Lambert  v. 
Sandford,  2  Blackf.  137,  140,  18  Am.  Dec. 
149;  Barnard  v.  Daggett,  68  Ind.  805,  511; 
Merritt  ▼.  Campbell,  47  Cal.  542,  545;  Smith's 
Adm'r  y.  Lamberts,  7  Qrat.  142,  approved  in 
Crotty  V.  Eagle's  Adm'r,  35  W.  Va.  143,  161, 
13  S.  E.  59;  8  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
370.  It  does  not  appear  that  counsel  for  King 
or  the  state  had  any  special  authority  to 
enter  a  dismissal,  and  it  affirmatively  ap- 
pears that  the  written  disclaimer  and  re- 
nunciation of  King  was  signed  by  his  coun- 
sel. 

Thus  It  appears  that  the  utmost  that  can 
be  conceded  as  to  the  order  of  dismissal  of 
April  4th  is  that  it  la  a  voidable  order.  How 
it  may  be  voided  need  not  be  determined 
here,  but  it  would  seem  that  the  statute  pro- 
vides for  a  reinstatement  Section  11  of 
chapter  127,  Code  1899,  says:  **Any  circuit 
court  may,  on  motion,  reinstate  on  the  trial 
docket  of  the  court,  any  case  dismissed, 
•  •  •  within  three  terms  after  the  order 
of  dismissal  may  have  been  made."  Section 
7  of  chapter  105,  relating  to  suits  for  the 
sale  of  school  lands,  says  such  suits  shall  be 
"proceeded  in,  heard  and  determined  in  the 
same  manner,  and  in  all  respects  as  other 
suits  in  chancery  are  brought  prosecuted  and 
proceeded  in,  and  shall  be  subject  to  the 
same  rules  of  chancery  practice  as  other 
suits  in  chancery  in  the  state  courts  of  this 
state,  except  as  herein  otherwise  provided." 
In  the  absence  of  the  statutory  provision  for 
the  reinstatement  of  a  dismissed  case,  a  new 
suit  would  have  to  be  instituted;  and  this 
statute  is  therefore  an  innovation  upon  the 
common  law,  and  might  be  said  to  fall  under 
the  rule  requiring  a  strict  construction  in 
such  cases.  But  it  is  a  remedial  statute,  and 
clearly  falls  under  the  rule  requiring  a  liberal 
construction.  And  it  is  by  no  means  clear 
that  a  strict  construction  would  result  In  the 
nonapplication  of  the  statute  to  this  case.  It 
says  any  case  dismissed  may  be  reinstated. 
Here  the  whole  case  has  not  been  dismissed. 
Only  part  of  it  has  been  dismissed*    But  as 


the  statute  authorizes  reinstatement  where 
the  whole  case  has  been  dismissed,  shall  it 
not  be  said,  with  great  reason,  that  the  whole 
includes  each  part— the  greater,  the  lesser— 
and  that  the  part  dismissed  may  be  rein- 
stated? Moreover,  It  is  the  dismissal  of  the 
whole  case  as  to  a  part  of  the  tract  included 
in  the  bill,  and  the  statute  authorizes,  upon  a 
proper  showing,  a  severance  of  the  tract  and 
dismissal  as  to  part  of  it  At  least  it  must 
be  said  that  there  is  color  of  right  to  rein- 
statement such  as  calls  upon  the  court  for  a 
decision  upon  the  question,  if  such  reinstate- 
ment shall  be  demanded  by  the  state  or  any 
other  interested  party.  In  reply  to  this,  it 
may  be  asked  what  right  the  court  has  to 
assume  that  anybody  will  demand  a  rein- 
statement or  that  any  party  will  not  ask  it 
But  that  is  an  insufficient  response.  No  such 
assumption  is  required  or  proper  in  pursuing 
the  question  whether  the  Judge  is  interested* 
If  it  be  held  that  he  is  qualified  to  sit  in 
the  cause,  he  must  be  held  competent  to  sit 
in  it  for  all  purposes*  with  power  to  pass 
upon  all  rights  involved.  If  any  person  has 
the  right  to  call  upon  the  court  in  the  case 
of  State  V.  King,  for  an  adjudication  as  to 
whether  or  not  a  reinstatement  can  or  should 
be  allowed,  and  the  Judge  sitting  In  that 
cause  cannot  pass  upon  the  question  with- 
out passing  upon  a  matter  in  which  he  is 
directly  interested,  then  he  Is  clearly  dis- 
qualified by  reason  of  his  interest  The  in- 
quiry Is  not  as  to  what  the  parties  will  or 
will  not  do,  but  as  to  what  rights  they  have 
in  the  case.  There  is  at  least  color  of  right 
to  reinstatement  if  not  a  clear  right  to  it 

Nor  can  there  be  any  doubt  that  In  pass- 
ing upon  a  motion  for  reinstatement  as  to  the 
Mounts  land,  the  Judge  would  have  an  in- 
teresjt  involved  sufficient  to  disqualify  him, 
although  not  a  party  to  the  suit.  The  stat- 
ute expressly  provides  that  a  final  decree  in 
such  suit  shall  be  a  bar  to  the  claim  of  every 
person  to  the  real  estate,  or  any  part  of  it, 
or  lien  thereon,  or  to  the  proceeds  thereof, 
who  has  failed  to  appear  and  present  his 
claim  thereto,  except  as  to  the  excess  of  the 
proceeds  of  the  sale  thereof,  and  as  to  per- 
sons holding  under  a  former  sale  or  under 
section  8  of  article  18  of  the  Constitution. 
Should  the  case  be  reinstated  as  to  the 
Mounts  land,  upon  which  the  Judge  holds, 
with  others,  a  lease  and  a  final  decree  of 
sale,  his  title  would  be  absolutely  gone. 
Should  he  rule  against  reinstatement  and 
correction  of  the  dismissal  order,  he  would 
thereby  render  a  decision  in  support  of  his 
own  lease.  Thus,  even  if  it  were  necessary 
that  the  interest  be  such  as  would  be  affected 
by  the  decree  to  the  extent  of  absolute  con- 
clusion of  right  he  appears  to  be  a  person 
interested  in  the  subject-matter  of  the  suit 

As  must  be  apparent  this  conclusion  re- 
sults from  a  consideration  and  analysis  of 
the  statutory  provisions  relating  to  suits  for 
the  sale  of  school  lands,  and  the  statute  con- 
cerning the  reinstatement  of  dismissed  cas- 
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efl.  There  are  no  precedents.  It  is  a  case  of 
first  Impression  on  the  question  of  disqualify- 
ing interest  That  interest  appears  to  be  of 
the  most  direct  and  substantial  character. 
To  make  it  otherwise,  it  would  be  necessary 
to  assume  that  no  motion  for  a  reinstatement 
will  or  can  be  made,  and  that  the  act  of  the 
commissioner  of  school  lands  in  employing 
counsel  and  moving  the  vacation  of  the  or- 
der of  dismissal  of  April  4th  is  not  bona  flde, 
but  captious  and  impertinent  This  the  court 
cannot  do.  It  can  only  ascertain  what  rights 
and  interests  are  involved  in  the  case,  and 
then  whether  the  Judge  Is  competent  to  pass 
upon,  not  some  only,  but  all,  of  those  rights 
and  interests,  and  it  clearly  appears  that  he 
is  not 

The  interest  here,  upon  the  view  taken  of 
the  statutes,  is  far  greater  and  more  direct 
than  was  the  interest  of  Judge  Bennett, 
which  disqualified  him  in  the  case  of  Flndley 
T.  Smith,  42  W.  Ya.  299,  26  S.  E.  370.  There 
a  small  Judgment,  which  he  had  assigned  un- 
conditionally and  without  recourse,  was  as- 
serted as,  and  adjudicated  to  be,  a  lien  upon 
real  estate.  He  was  not  a  party  to  the  rec- 
ord, nor  a  necessary  party  to  the  suit;  but 
the  court  held  that  an  adjudication  that  the 
Judgment  was  unpaid  was  a  decree  in  his 
favor,  because,  although  without  recourse,  his 
assignment  of  the  judgment  was  a  warranty 
that  it  was  what  it  purported  to  be,  that  he 
had  done  and  would  do  nothing  to  prevent 
its  collection,  and  that  it  had  not  been  paid. 
There  was  no  intimation  or  suggestion  that 
there  had  been  any  breach  of  that  warranty* 
and  yet  this  court,  not  doubting  in  the  least 
the  absolute  integrity  of  the  Judge,  and  his 
absolute  freedom  from  any  possible  wrong  or 
impure  intention,  felt  itself  bound  to  reverse 
that  decree  because  of  this  insignificant  in- 
terest, which  the  Judge  had,  no  doubt,  inad- 
vertently overlooked. 

This  Jealousy  of  the  law  is  founded  upon 
the  following  considerations,  stated  by  Hurl- 
but  J.>  in  Oakley  v.  Aspinwall,  3  N.  Y.  547, 
552,  as  follows:  "It  is  the  design  of  the  law 
to  maintain  the  purity  and  impartiality  of 
the  courts,  and  to  Insure  for  their  decisions 
the  respect  and  confidence  of  the  community. 
Their  Judgments  become  precedents  which 
control  the  determination  of  subsequent  cas- 
es, and  it  is  important  in  that  respect  that 
their  decisions  should  be  free  from  all  bias. 
After  securing  vrlsdom  and  impartiality  in 
their  Judgments,  it  is  of  great  importance 
that  the  courts  should  be  free  from  reproach 
or  the  suspicion  of  unfairness.  The  party 
may  be  interested  only  that  his  particular 
suit  should  be  Justly  determined,  but  the 
state— the  community— Is  concerned  not  only 
for  that  but  that  the  Judiciary  shall  enjoy  an 
elevated  rank  in  the  estimation  of  mankind.*' 
In  that  case  a  Judge  of  an  appellate  court, 
on  the  bench  of  which  sat  seven  other  Judges, 
four  of  whom  concurred  with  him,  had  acted 
in  the  case  at  the  request  of  counsel  on  both 
sides,  made  immediately  after  he  had  an- 


nounced his  disqualification  and  started  to 
retire  from  the  bench,  and  yet  the  Judgment 
was  reversed  because  of  his  disqualification. 
In  this  case,  as  in  that  this  court  looks  no 
further  than  to  the  question  of  disqualifica- 
tion. 

It  was  suggested  in  the  argument  that  the 
writ  cannot  go  until  after  this  court  shall 
have  decided  on  appeal  that  the  interest  is 
such  as  disqualifies,  for  the  trial  Judge  has 
Jurisdiction,  and  must  be  allowed  to  pass  up- 
on collateral  matters  arising  in  the  case,  and 
his  disqualification  cannot  be  settled  beyond 
question,  except  by  the  decision  of  this  court. 
In  Mayor  of  London  v.  Cox,  L.  B.  2  H.  L. 
259,  283,  the  answer  to  this  objection  is 
found  in  the  foUowing  language:  '^Indeed,  it 
seems  not  too  much  to  assert  that  the  ques^ 
tlon  at  what  time  a  prohibition  ought  to  is- 
sue is  one  of  practice,  only,  and  that  there  is 
not  necessarily  any  diflTerence  in  the  form 
of  the  writ  of  prohibition  itself,  or  the  dec- 
laration thereupon,  between  the  case  of  want 
of  Jurisdiction  apparent  upon  the  proceedings 
in  the  court  below,  and  want  of  Jurisdic- 
tion made  known  to  the  court  above  by  sur- 
mise of  collateral  matttf  .  The  declaration  in 
this  case,  for  instance,  which  appears  to  be 
concisely  and  well  drawn.  Is  equally  appli- 
cable to  either  alternative,  and  it  is  only  up- 
on the  record  that  any  question  can  arise  in 
this  hotise.  Nothing  but  prolixity  of  pleading 
could  ever  have  raised  such  a  question  upon 
the  record,  or  otherwise  than  in  the  first 
instance  upon  the  motion.  No  one  can  read 
the  writs  of  prohibition  already  referred  to, 
and  the  form  of  the  record  in  Bracton,  and 
the  writs  in  the  register  ubi  supra  (which 
furnish  good  evidence  of  the  law,  more  espe- 
cially in  the  case  of  so  ancient  a  writ  as 
prohibition),  without  perceiving  that  no  dis- 
tinction is  made  between  the  two  cases,  and 
that  in  each  the  question  to  be  tried  upon 
the  record  is  that  of  Jurisdiction  only.  All 
the  rest  is  but  interlocutory  on  motion  to  sat- 
isfy the  court  that  there  is  occasion  for  the 
prohibition,  or  for  allowing  the  question  of 
competency  to  be  tried.  If  the  application 
be  resisted  as  unnecessary  or  vexatious  or 
premature,  the  practice  which  has  prevailed 
of  deciding  such  matters  at  once  upon  the 
motion  seems  unquestionably  the  more  con- 
venient one.  No  case  has  been  cited  or  found 
in  which  it  was  raised  or  decided  upon  the 
record.  And  there  is  abundant  authority  to 
show  that  even  upon  motion  it  is  not  an  ob- 
jection that  ought  to  prevail,  and  that  the 
party  proceeded  against  in  the  inferior  court 
may,  at  his  option,  either  plead  there,  or  ap- 
ply for.  a  prohibition."  In  this  opinion,  sev- 
eral instances  are  dted  in  which  the  writ  of 
prohibition  was  awarded  upon  the  application 
of  parties  who  had  never  appeared  to  the 
actions  in  the  courts  of  the  Judges  against 
whom  the  writs  were  Issued.  The  want  of 
Jurisdiction  was  shown  upon  the  application 
for  the  writ  of  prohibition,  and  not  other- 
wise.    The  language,  "and  it  is  only  upon 
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the  record  that  any  question  can  arise  in  this 
honse^'  found  in  the  above  quotation,  relates 
to  the  character  of  the  tribunal  in  which  the 
case  was  pending;  it  having  no  original,  but 
only  appellate.  Jurisdiction  in  cases  of  pro- 
hibition. It  was  the  House  of  Lords,  de- 
liberating upon  a  proceeding  in  error  against 
a  decision  of  the  Exchequer  Chamber,  which 
had  affirmed  a  previous  decision  of  the 
Court  of  Exchequer,  in  which  the  record  had 
been  made  up.  The  inconvenience  of  making 
the  record,  in  the  court  against  whose  Judge 
the  writ  is  applied  for,  show  the  want  of 
jurisdiction,  is  adverted  to  in  this  language: 
"Nothing  but  prolixity  of  pleading  could  ever 
have  raised  such  a  question  upon  the  record, 
or  otherwise  than  in  the  first  instance  upon 
the  motion.*'  Our  statute  is  a  copy  of  the 
Act  1  Wm.  lY,  c.  21,  and,  in  the  same  case, 
it  is  said  that  the  only  effect  of  that  statute 
is  to  do  away  with  the  awarding  of  the  writ 
upon  what  was  called  mere  suggestion,  with- 
out affidavit,  and  to  substitute  therefor  an 
affidavit,  and  to  do  away  with  the  common- 
law  requirement  that  a  declaration  in  pro- 
hibition should  be  upon  behalf  of  the  party, 
and  also  of  the  crown.  A  reference  to  our 
statute  will  show  that  this  is  true. 

It  is  further  urged  that  disqualification  may 
be  relied  upon  as  error  in  the  final  decree  to 
be  made,  and  corrected  on  appeal.  The  anom« 
alous  character  of  such  a  proceeding  has 
already  been  indicated.  To- what  has  been 
said  it  may  be  added  that  it  would  be  worse 
than  absurd  to  put  parties  to  the  labor  and 
expense  of  proceeding  to  a  final  decree  before 
an  interested  Judge,  only  to  find  In  the  end 
that,  although  Just  such  a  decree  as  the  law 
pronounces,  it  must  be  reversed  because  the 
Judge  had  no  power  to  enter  It  If  the 
awarding  of  the  writ  were  purely  discre- 
tionary, these  considerations  would  abund- 
antly Justify  it  in  such  cases  as  this.  But  it 
is  not  and  never  was  a  purely  discretionary 
writ  '"The  writ  of  prohibition  at  suit  of  a 
party  is  not  as  it  was  thought  to  be  by  some 
eminent  Judges  at  the  close  of  the  seven- 
teenth century  [see,  per  Holt  O.  J.,  Clay  v. 
Snelgrove,  and  the  decision  of  the  same  Judge 
in  Wharton  v.  Pits,  overruled  in  Velthasen 
V.  Ormsby],  in  the  discretion  of  the  court 
This  erroneous  opinion  may  in  part  account 
for  the  fact  that  the  cases  reported  to  have 
occurred  in  the  seventeenth  century  and  the 
early  part  of  the  eighteenth,  under  the  head 
of  prohibition,  are  not  to  be  reconciled  with 
one  another,  or  with  earlier  and  later  au- 
thorities. The  law  upon  this  question  of  dis- 
cretion is  thus  stated  in  the  Judgment  of  the 
Queen's  Bench  in  Burder  v.  Veley:  "If  called 
upon,  we  are  bound  to  issue  our  writ  of 
prohibition  as  soon  as  we  are  duly  informed 
that  any  court  of  inferior  Jurisdiction  has 
committed  such  a  fault  as  to  found  our  au- 
thority to  prohibit  though  there  may  be  a 
possibility  of  correcting  it  by  appeal.  •  •  • 
The  writ  however,  although  it  may  be  of 
right  in  the  sense  that  upon  an  application 


being  made  in  proper  time,  upon  sufficient 
materials,  by  a  party  who  has  not  by  mis- 
conduct or  laches  lest  his  right,  its  grant  or 
^fusal  is  not  in  the  mere  discretion  of  the 
court  is  not  a  writ  of  course,  like  a  writ  of 
summons  in  an  ordinary  action,  but  is  the 
subject  of  a  special  application  to  the  court 
upon  affidavit  which  application,  and  the 
proceedings  thereupon,  are  now  regulated  by 
Act  1  Wm.  IV,  c.  21."  Mayor  of  London  v. 
Cox,  L.  R.  2  H.  L.,  239,  278,  279.  There  is 
no  pretense  of  laches  in  this  case,  because, 
as  has  been  shown,  the  petitioners  have  not 
submitted  to  the  Jurisdiction  of  the  Judge 
since  his  interest  attached.  On  the  contrary, 
they  have  resisted  it  in  the  court  below  with- 
out avail,  and  at  last  resorted  to  this  court 
for  the  writ  Moreover,  authorities  hold  that 
the  parties  cannot  waive  the  disability  of  the 
Judge. 

Though  Judge  Doolittle  cannot  further  act 
in  the  cause  as  to  its  merits,  he  may  call  in 
the  Judge  of  another  circuit  to  hear  it  (Code 
1899,  c.  112,  9  3),  or  dhrect  the  election  of  a 
special  Judge  (Code  1899,  c.  112,  9  11),  and 
he  may  possibly  enter  an  order  removing  the 
cause  to  another  county  (Code  1899,  c.  128, 
8  1).  In  the  absence  of  any  statute,  an  in- 
terested Judge  may  act  so  far  as  is  necessary 
to  prevent  a  faUure  of  Justice.  When  he  hasr 
sole  Jurisdiction,  and  the  law  provides  no 
way  by  which  any  other  Judge  may  try  the 
case,  he  may  try  it.  His  authority  is  then 
grounded  upon  necessity.  In  re  Ryers,  72  N. 
Y.  1,  28  Am.  Rep.  88;  Great  Charte  v.  Ken- 
nington,  2  Str.  1173;  Mayor  of  London  v. 
Markwick,  11  Mod.  164;  Dimes  v.  Gr.  June. 
Can.  Co.,  3  H.  L.  Cas.  759;  Findley  v.  Smith, 
42  W.  Va.  299.  26  S.  E.  370. 

For  the  foregoing  reasons,  the  writ  of  pro- 
hibition l8  awarded  as  prayed  for. 


(64  W.  Va.  16). 

FOLEY  V.  DODDRIDGE  COUNTY  COURT. 

(Supreme  Court  of  Appeals  of  West  Virginia* 

Nov.  7,  1903.) 

EMINENT     DOMAIN— COMPENSATION— INJUNC- 
TION—EQUITY— ADVERSE  POSSESSION. 

1.  Where  private  property  is  being  taken  for 
public  use  withoat  compensation,  equity  has 
jurisdiction  to  enjoin  the  act,  though  there  be 
controversy  as  to  title  or  boundary  of  the  land» 
and  to  pass  on  the  right  of  the  parties  finally. 

2.  No  title  by  adverse  possession  can  be  ac- 
quired of  land  owned  by  a  county  and  used  for 
public  use  for  the  site  of  a  courthouse  and  oth- 
er public  buildings. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Doddridge  Coun- 
ty; M.  H.  Willis,  Judge. 

Suit  by  Tabitha  J.  B.  Foley  against  the 
county  court  of  Doddridge  county.  Decree  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

J.  v.  BUlr,  for  appellant.  M.  R.  Crouse, 
W.  S.  Stewart,  and  Carter  &  Dupuy,  for  ap- 
pellee. 

%  t,  Sm  Advene  PoMMslon,  voL  1,  Cent  Dig.  K 
42,  tt. 
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BRANNON,  J.    Natban  Dayis  was  the  own- 
er of  a  tract  of  land  on  which  stands  the  town 
of  West  Union,  the  county  seat  of  Doddridge 
county.    Davis,  by  deed  dated  May  15,  1845, 
conveyed  to  the  county  court  a  lot  or  parcel 
of  one  acre  out  of  this  tract  "for  the  purpose 
of  erecting  thereon  the  necessary  public  build- 
ings for  the  use  of  said  county.**    Afterwards 
he  laid  out  the  town  into  streets  and  lots,  and 
made  a  plat  or  diagram  of  the  town,  number- 
ing the  lots,  showing  the  lot  so  conveyed  to 
the  county,  and  the  relative  position  of  it  and 
the  streets  and  lots  as  to  each  other,  which 
plat  was  recorded  in  the  office  of  the  county 
clerk.    After  making  the  deed  to  the  county, 
Davis  conveyed  to  individuals  four  lots  be- 
tween the  northwestern  turnpike  called  "Pike 
Street,"    later    "Main    Street,"    and    "South. 
Street,"  later  "Court  Street,"  said  lots  on  said 
plat  bebig  numbered  3,  14,  15,  and  16,  forming 
a  block;   3  and  14  adjoining  said  courthouse 
lot  or  square  on  its  west  side,  the  conveyances 
of  these  lots  calling  for  said  square  in  their 
description  or  boundary.    These  four  lots  by 
mesne  conveyances  came  to  be  the  property  of 
James  A.  Foley;  lot  S  by  deed  dated  Novem- 
ber 6,  1848,  and  the  others  by  deed  dated  De- 
cember 29,  1851.    Foley  died  hi  1871.    His 
will  devised  these  lots  to  his  widow,  Tabitha 
J.  B.  Foley,  for  her  life,  with  power  of  dis- 
posal, and  remainder  to  his  children,  thus  giv- 
ing her  at  least  an  estate  for  her  life.    Foley 
took  actual  possession  of  these  lots  at  once  up- 
on his  acquisition  of  them,  and  the  county 
took  actual  possession  of  its  lots  at  once  upon 
its  acquisition  by  the  erection  and  maintenance 
of  a  courthouse  upon  it    A  strip  of  ground  21 
feet  4  inches  wide  on  Main  street  and  15  feet 
on  South  street  is  in  controversy  between  the 
county  and  Foleys,  the  county  claiming  that 
its  deed  includes  it,  the  Foleys  denying  this, 
and  claiming  its  ownership.    The  question  is 
one  of  boundary.    In  18d9  the  county,  by  its 
contractors,  began  the  excavation  upon  its  lot 
of  a  foimdation  for  a  new  courthouse,  and  de- 
posited a  large  quantity  of  earth  upon  this  dis- 
puted strip  of  ground,  which  was  Included  in 
part  by  an  old  fence  built  by  Foleys,  and  oc- 
cupied by  a  coal  house,  trees,  and  shrubbery 
placed   there  by   them;   but   the   strip   was 
virtually  In  common  from  absence  of  fence  in 
part,  and  was  largely  taken  up  with  briers 
and  weeds  and  wild   or  neglected  growth. 
Mrs.  Foley  filed  her  bill  in  equity  setting  up 
her  title  to  said  lots  and  the  acts  of  the  coun- 
ty court  in  such  Invasion  of  said  strip,  and  al- 
leging that  said  county  designed  to  apply  said 
strip  for  public  purposes  without  having  the 
same  condemned  according  to  law.    An  in- 
junction  was  awarded  against  the   county 
court  restraining  it  from  further  acts  upon 
said  strip  of  ground.    The  county  court  de- 
murred to  the  bill,  but  Its  demurrer  was  over- 
ruled    It  then  filed  an  answer  setting  up  its 
deed  from  Davis  for  said  courthouse  square, 
clalmhig  that  it  covered  the  strip  of  land  in 
Issue,  and  gave  title  to  the  county,  and  that 
tt  had  right  to  deposit  earth  upon  the  strip, 


and  to  take  possession  of  it  for  public  use,  and 
admitted  that  it  had  taken  such  possession, 
and  was  fitting  the  strip  for  public  use  by 
filling  a  drain  thereon  and  grading  the  land, 
and  denying  any  right  in  the  Foleys  to  it 
Depositions  covering  hundreds  of  pages  of  the 
printed  record  were  taken,  and  upon  the 
hearing  the  court  made  a  decree  of  absolute 
dismissal  of  the  bill  and  dissolution  of  the  in- 
junction, and  from  this  decree  Mrs.  Foley  ap- 
pealed.. 

The  first  question  we  meet  is  whether  eq- 
uity has  jurisdiction.  The  defense  would 
Justify  the  decree  by  the  argument  that  the 
acts  of  the  county  are  nothing  but  mere  tres- 
pass, doing  no  irreparable  damage,  and  that 
remedy  adequate  could  be  had  by  action  at 
law,  on  principles  stated  In  Becker  v.  Mc- 
Graw,  48  W.  Va.  539,  37  S.  B.  532,  and  sev- 
eral prior  cases.  It  does  seem  that  the  in- 
jury is  of  such  character  as  to  be  compensated 
by  action  at  law,  so  far  as  the  nature  of  the 
acts  of  the  county  goes;  but  do  the  rules  giv- 
en tu  those  cases  answer  in  this  cause?  This 
is  not  a  mere  trespass,  transient  and  passing, 
slightly  affecting  the  freehold,  because  the  bill 
alleges  and  the  answer  admits  that  the  coun- 
ty was  taking  the  strip  of  land  for  permanent 
public  use,  without  compensation,  forever 
wresting  the  land  from  the  plaintiff,  if  her 
property;  and  it  is  settled  that  where  a  town 
or  coun^  is  taking  property  for  public  use, 
without  compensation,  not  merely  injuring  it 
there  is  no  legal  remedy  answering  the  emer- 
gency, and  injunction  lies.  Boughner  v. 
Clarksburg,  15  W.  Va.  394;  Yates  v.  West 
Grafton,  83  W.  Va.  507,  11  S.  B.  8;  Mason 
City  S.  &  M.  Co.  V.  Mason  City,  23  W.  Va. 
211;  Ward  ▼.  Ohio  R.  R.  Co.,  35  W.  Va.  481, 
14  S.  B.  142;  Spencer  v.  Raih*oad,  23  W.  Va. 
406.  In  the  case  of  taking  land  for  public 
use  without  compensation  no  averment  of  hr- 
reparable  injury  is  necessary,  the  very  "tak- 
ing** being  such.  Hilllard  on  Injunc.  588; 
Western  v.  Owings,  15  Md.  199,  74  Am.  Dec. 
563.  Where  the  right  of  the  plaintiff  to  the 
land  is  clear,  and  the  power  taking  it  has  no 
title  to  it  the  cases  say  that  as  the  Constitu- 
tion Imperatively  demands  prepayment  or  se- 
curity of  compensation,  the  injunction  will  re- 
strain until  compensation  be  paid  or  secured. 
But  in  this  case  there  is  controversy  as  to 
boundary,  and  consequently  title  is  in  dispute. 
Whilst  injunction  lies,  is  it  only  temporary  un- 
til title  or  boundary  shall  be  settled  by  re- 
course to  law  action,  or  will  equity,  having 
Jurisdiction  under  the  cases  Just  dted  for  one 
purpose,  go  on  to  decide  upon  the  question  of 
boundary  and  title,  and  finally  adjudge  the 
right?  The  case  of  Freer  v.  Davis,  43  S.  E. 
164,  52  W.  Va.  1,  was  a  case  where  titles  to 
land  were  hostile,  and  under  one  of  them  oil 
operations  were  going  on  for  the  taking  of  oil, 
and  Jurisdiction  for  injunction  was  sustained; 
but,  as  the  matter  involved  was  one  of  title, 
it  was  held  that  the  injunction  should  be  tem- 
porary, only  until  the  confiict  of  title  should 
be  settled  by  action  in  the  law  forum,  and 
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fhen  dIssolTed  or  perpetuated,  according  to  the 
decision  at  law.  The  question  will  be  found 
discussed  in  the  two  opinions  in  that  case. 
Where  there  is  no  question  as  to  title  or 
boundary,  or  the  matter  is  clear,  the  equity 
court  gives  full  decision  in  case  of  irreparable 
damage,  as  conceded  in  that  case  by  all  the 
members  of  the  court;  but  where  title  or 
boundary  is  fairly  in  issue  the  majority  held 
that  under  the  general  rule  that  equity  will 
not  try  contested  title  or  boundary  unless  there 
be  Jurisdiction  under  some  known  head  inde- 
pendent of  title  or  boundary,  the  injunction 
should  be  entertained  only  until  legal  adjudi- 
cation, and  equity  could  not  decide  title  or 
boundary,  as  the  Constitution  gives  a  claimant 
to  land  trial  by  Jury.  This  doctrine  presents 
the  objection  that  the  arm  of  equity  falls  limp 
as  soon  as  a  controversy  of  boundary  or  title 
crops  out  in  the  case,  and  further  litigation  in 
another  suit  la  necessitated.  But  much  au- 
thorlty  sustains  it.  In  that  excellent  equity 
work.  Am.  &  Eng.  Dec.  in  Eq.,  vol.  8,  p.  524, 
is  an  elaborate  review  of  this  question,  sus- 
taining Jurisdiction  for  at  least  temporary  in- 
junction. See  page  430.  I  expressed  no  final 
opinion  in  the  Freer  Case  upon  this  question, 
nor  do  I  in  this  case.  In  that  case  I  did  not, 
and  in  this  case  do  not,  find  it  requisite  to  do 
so,  because  I  contended  In  it,  as  I  do  in  this 
case,  that  when  a  party  chooses  the  equity 
court,  and  submits  his  whole  case  to  it,  he  can- 
not, in  case  of  defeat,  raise  the  question  of 
Jurisdiction.  Mrs.  Foley  chose  her  court  in 
this  case.  'If  a  decree  made  without  Jurisdic- 
tion because  the  law  forum  is  the  proper  one 
were  absolutely  void,  it  might  be  different 
Then  the  court,  without  being  asked,  might 
treat  it  as  not  binding  anybody;  but  such  de- 
cree is  not  void,  but  merely  erroneous  upon 
complaint  by  appeal.  St  Lawrence  Co.  v. 
Holt,  51  W.  Va.  352,  41  S.  B.  351.  I  cite  Bus- 
khrk  V.  King,  72  Fed.  22,  18  O.  C.  A.  418,  sus- 
taining temporary  injunction  during  contest 
of  title.  I  cite  Erhardt  v.  Boaro,  113  U.  S. 
537,  5  Sup.  Ct  565,  28  Ll  Ed.  1116,  for  the 
language:  "It  is  now  a  common  practice  in 
cases  where  irremediable  mischief  is  threat- 
ened or  being  done,  going  to  the  destruction  of 
the  substance  of  the  estate,  such  as  extracting 
of  ores  from  a  mine,  or  the  cutting  of  timber, 
or  the  removal  of  coal,  to  issue  an  injunction, 
though  the  title  be  in  litigation."  See  8  Am. 
&  Eng.  Dec.  in  Eq.  431.  And  in  Haskell  v. 
Sutton,  44  S.  E.  533,  53  W.  Va.  206,  this  court 
upheld  the  Jurisdiction  for  at  least  temporary 
injunction.  In  Camp  v.  Dixon,  112  Ga.  872, 
88  S.  E.  71,  52  L.  R.  A.  755,  8  Am.  &  Eng. 
Dec.  in  Eq.  421,  the  Jurisdiction  to  fully  de- 
cree on  adverse  titles  seems  to  be  asserted 
fully.  Where  equity  once  lawfully  takes  Ju- 
risdiction by  injunction  against  trespass  work- 
ing irreparable  damage— as  extracting  oil,  or 
taking  land  for  public  use  without  pay— and 
question  of  title  or  boundary  arises,  I  do  not 
gay  whether  or  not  equity  can  decree  the 
whole  case  without  recourse  to  law.  Under 
Freer  t.  Davis  it  cannot  do  so.    I  do  not  say 


whether  or  not  a  party  who  has  objected  to 
jurisdiction  can.  In  case  of  decree  against  him, 
reverse  for  that  cause.  I  only  say  that  one 
who  has  chosen  the  equity  court,  and  thus 
waived  a  Jury,  ought  not  to  be  permitted  to 
do  so;  but  Freer  v.  Davis  holds  that  he  is  not 
estopped.  In  the  cases  where  this  court  has 
entertained  appeals  from  decrees  in  injimction 
cases  against  taking  land  for  public  use  the 
court  seems  to  have  considered  all  questions, 
though  the  question  whether  the  court  should 
d^de  all  questions  without  recourse  to  com- 
mon law  was  not  pointedly  considered  in 
them.  Those  cases,  however,  show  that  the 
Jurisdiction  was  not  questioned.  In  the  pres- 
ent case  the  plaintiff  not  only  selected  the 
chancery  court,  and  submitted  her  rights  to 
it,  but  in  this  court  she  asked  the  court  'Ho 
take  the  case  for  all  purposes,  settle  the  dis- 
puted line,  and  enter  such  decree  as  should 
have  been  entered  by  the  lower  court"  But 
without  regard  to  the  fact  that  the  plaintiff 
elected  to  go  into  equity,  the  whole  court 
thinks  that,  as  the  Constitution  prohibits  the 
taking  of  private  property  for  public  use  with- 
out compensation,  equity  has  Jurisdiction  in 
this  case  to  pass  upon  the  merits  in  full. 

Tlie  question  involved  is  the  location  of 
the  line  dividing  the  courthouse  square  from 
the  Foley  lots  3  and  14.  When  we  once  lo- 
cate the  lines  of  the  courthouse  lot  or  square, 
this  question  of  the  case  is  «nded,  because 
the  deed  from  Davis  to  the  county  is  first 
in  date,  and,  besides,  the  conveyances  by 
which  the  Foleys  claim  call  for  this  court- 
house lot,  and  thus  limit  the  Foley  lots  by  it 
The  Foleys  have  no  title  to  invade  the  coun- 
ty property.  I  cannot  detail  the  several  hun- 
dred printed  pages  of  evidence  on  this  bound- 
ary question.  Even  the  reference  to  it  here 
made  is  unnecessary,  and  even  improper,  as 
it  can  be  of  no  use  for  purposes  of  precedent, 
but  it  is  made  to  indicate  reasons  why  we 
find  the  boundary  controversy  in  favor  of 
the  county,  when  in  fact  we  need  not  ought 
not  do  even  this,  but  shnply  find  the  result 
of  the  evidence.  The  evidence  shows  certain 
salient  facts  which  plainly  lead  to  the  con- 
clusion that  the  strip  in  issue  is  witiiin  the 
boundary  of  the  courthouse  lot  The  north 
side  line  of  the  county  courthouse  square  is 
Main  street  once  called  "Pike  Street";  its 
south  side  line  is  South  street,  once  "Court 
Street"  On  its  east  side  it  Joins  lot  No.  2, 
and  on  its  west  side  the  Foley  lots  8  and  14. 
The  deed  of  Davis  to  the  county  gives  the 
boundary  of  the  courthouse  lot  thus:  "Be- 
ginning at  a  point  near  the  spring  drain,  on 
the  west  side  of  said  drain,  and  the  North- 
western Turnpike  road,  and  running  &  32 
W.  13  poles  to  a  stake;  thence  S.  58  B.  12 
poles  to  a  stake;  thence  N.  32  B.  13  poles 
to  a  stake;  thence  N.  58  W.  12  poles  to  the 
beginning."  As  shown  by  the  original  plat 
of  West  Union  made  by  Davis  and  record- 
ed, this  courthouse  square  la  bounded  on  its 
north,  side  by  Main  street  and  an  alley,  and 
on  its  south  Bide  by  Court  or  South  street 
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on  its  east  by  lot  No.  2  on  said  plat»  and  on 
Its  west  side  by  tbe  Foley  lots  3  and  14 
Where  shall  we  place  the  beginning  comer 
o£  the  courthouse  lot?  We  do  not  put  It  Just 
at  or  in  the  drain  that  ran  from  the  public 
spring  in  courthouse  lot,  as  Foley  seems  to 
iiaye  thought  he  had  right  to  do,  because  the 
teunty  deed  says  the  square  begins  "near" 
the  drain,  on  its  west  side.  This  word  "near" 
is  indefinite— does  not  give  exact  point.  But 
look  at  that  plat  made  by  Davis  laying  down 
the  courthouse  square,  and  the  lots  of  the 
town  by  number,  and  the  streets,  and  we 
find  north  of  Main  street  an  alley  running 
from  the  north  to  Main  street,  passing  lots  1 
and  10,  and  stopping  at  the  courthouse  lot, 
and  then  resuming  its  course  south  from 
South  street,  passing  lots  17  and  4.  And  we 
see  on  this  plat  that  the  line  of  these  lots  is 
marked  clear  through  the  town,  running  past 
lots  1  and  10  north  of  Main  street,  crossing 
Main  street,  and  passing  between  the  court- 
house square  and  the  Foley  lots  3  and  14, 
and  then  crossing  South  street,  and  then 
passing  on  the  west  side  of  said  alley  along 
lots  17  and  14.  Why  shall  we  not  adopt 
this  line?  Approach  court  square  from  the 
north  or  south  by  this  line,  and  we  find  it 
continuing  along  the  courthouse  lot,  dividing 
it  from  the  Foley  lots.  That  plat,  the  orig- 
inal one  of  the  town,  dictates  the  location  of 
the  dividing  line  between  the  courthouse 
sauai*c  and  the  Foler  lots.  After  50  years, 
atter  the  fathers  of  the  town  sleep,  that  plat 
lives,  and  points  for  us  the  unerring  finger  of 
inde*  Nobody  says  that  this  line  is  not  the 
line  of  lots  1  and  10  north  of  Main  street, 
and  of  lots  4  and  17  south  of  South  street, 
and  the  plat  shows  that  the  Foley  lots  be- 
tween those  streets  have  a  common  east  line 
with  the  lots  north  and  south  of  them.  We 
cannot  escape  from  the  line  so  plainly  shown 
by  this  plat  That  plat  says  we  must  put 
th^  beginning  comer  of  the  courthouse  lot 
just  at  the  point  where  that  line  leaves  Main 
street  on  the  south  side  of  Main  street  It 
never  was  the  intent  of  Davis  to  make  these 
Foley  lots  Just  a  wide  space  farther  east  than 
neighboring  lots  across  Main  and  South 
streets  from  them.  It  would  produce  irreg- 
ularity, and  defeat  the  plan  of  the  town,  as 
shown  by  the  old  plat  The  plat  denies  this 
claim.  This  alone  settles  where  the  dividing 
line  is,  and  ends  the  controversy;  but  it  is 
by  no  means  all  that  goes  to  the  same  result 
Away  back  in  years,  shortly  after  Davis  con- 
veyed to  the  county  the  courthouse  lot,  and 
shortly  after  he  conveyed  the  Foley  lots^ 
when  the  first  settlers  of  West  Union  were 
living  and  Davis  living,  a  storehouse  was 
built  by  Foley  himself  on  Foley's  lot  3  on 
South  street  Just  at  the  comer  of  courthouse 
square.  It  is  now  the  Foley  residence.  It  is 
fair  to  presmne  that  when  the  lines  were  well 
known  it  was  the  intent  to  place  this  house 
Just  at  the  line  of  the  courthouse  square. 
There  it  is  tp-day.  But  it  is  not  a  mere  pre- 
sumption,  for  Hickman   says  that  he  well 


knew  of  the  building  of  this  storehouse  by 
Foley,  and  that  his  purpose  was  to  put  It  Just 
at  the  line  of  the  courthouse  lot,  and  was 
careful  to  do  so.  Other  witnesses  say  so. 
Hickman  had  peculiar  means  to  know  this, 
because  he  was  clerk  of  the  courts  in  the 
forties,  right  on  the  courthouse  ground,  and 
a  friend  and  in  daily  intercourse  with  Foley, 
as  is  attested  by  Foley's  will  directing  his 
wife  as  executrix  to  follow  Hickman's  advice. 
Here,  then,  we  have  the  action  of  Foley,  the 
owner  of  lot  3,  certifying  that  this  old  plat 
line,  now  claimed  by  the  county  court  was 
the  true  line.  To  confirm  the  position  that 
this  line  Is  the  tme  one,  upon  it  a  fence  was 
built  many  years  ago  Joining  the  house,  and 
running  thence  to  Main  street  at  the  point 
where  stands  a  stone  very  lately  planted  by 
the  county  as  the  point  claimed  by  it  as  the 
beginning  comer  of  the  courthouse  lot  This 
fence  is  gone,  but  traces  of  it  remain.  Just 
inside  this  fence  from  two  to  three  feet  Foley 
himself  planted  a  line  of  apple  trees  many 
yeafs  ago.  He  built  or  recognized  that  fence. 
The  line  of  apple  trees  was  set  by  him  be- 
cause he  recognized  that  fence  as  the  line. 
This  fence,  these  apple  trees,  were  set  soon 
after  Davis  conveyed  the  Foley  lots.  They 
tell  in  strong  voice  where  that  line  was. 
Those  trees  stand  to-day  on  the  line  above 
spoken  of,  living  monuments  to  prove  the 
true  division  line.  They  stand  two  to  three 
feet  from  a  line  run  from  that  house  to  that 
stone  on  Main  street  One  of  them  stands 
nearly  at  that  stone  claimed  by  the  county  as 
such  beginning  com,er.  Now,  if  Foley,  when 
the  matter  was  new,  thought  that  the  true 
line  was  10^  feet  east  of  that  house  on 
South  street,  as  claimed  by  Foleys  at  one 
time,  or  15^  feet,  as  claimed  by  them  later, 
and  21  feet  east  of  the  stone  on  Main  street 
as  claimed  by  them  at  one  time,  or  16^  feet 
as  claimed  by  them  later,  why  did  he  not  put 
that  fence  on  that  different  line,  and  set  his 
trees  there?  Because  he  did  not  then  think 
the  line  was  there.  He  did  not  then  so  un- 
derstand the  deed.  Here  a  legal  principle 
has  telling  force.  "If  the  language  used  in 
the  descriptive  clause  is  uncertain  and  doubt- 
ful, the  practical  construction  given  to  the 
deed  by  the  subsequent  acts  of  the  parties 
may  be  shown  by  parol  evidence."  2  Dev- 
lin on  Deeds,  $  1042.  Their  acts  speak  their 
construction.  Caperton's  Adm'r  v.  Caper- 
ton's  Heirs,  86  W.  Ya.  479, 15  S.  B.  149.  That 
this  house  does  abut  on  the  courthouse  lot  is 
shown  by  further  evidence.  The  evidence 
of  J.  N.  Wolvarton,  county  surveyor,  shows 
that  he  went  to  a  point  on  South  street  to  a 
nail  or  peg  placed  for  a  comer  at  the  Union 
Bank,  placed  there  by  an  old  county  surveyor 
for  a  proper  comer  of  a  lot  on  Columbia  street 
and,  making  proper  allowance  for  that  street's 
width,  ran  along  South  street  along  the  Foley 
lots  to  the  comer  of  said  house  next  the 
courthouse  lot  and  found  the  distance  of  the 
Foley  property  on  South  street  198  feet  Just 
as  called  for  in  their  deeds.    But  they  would 
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go  on  10  or  15  feet  further,  and  cnt  down 
b7  tbat  length  the  line  of  the  conrthouse  lot» 
though  It  was  first  conveyed,  and  the  Foley 
grant  was  limited  by  it  And  this  house  is 
just  on  that  line  running  across  the  town 
above  spoken  of  as  shown  by  the  old  plat. 
And,  treating  the  house  as  on  the  line,  the 
Foley  lots  have  the  same  distance  along 
South  street  as  the  lots  on  the  other  side  of 
the  street,  the  Maulsby  and  Neely  lots,  har- 
monize with  them;  whereas  the  claim  of 
Foleys  would  give  them  l&A,  or  14  feet  more 
length  than  those  lots,  when  they  should  be 
the  same.  That  house  ends  on  the  line,  and 
a  line  from  it  by  the  county's  deed  S.,  82  W., 
214%  feet,  conveys  us  to  Main  street  at  the 
stone  claimed  as  the  beginning  corner  of  the 
county  lot  by  the  county  court  We  must  add 
an  important  item  of  evidence  to  corroborate 
this.  \^aio  should  know  the  line,  the  begin- 
ning corner^  better  than  Davis,  the  common 
grantor?  He  showed  Hickman  this  contro- 
verted line  in  1845  or  1S46,  and  the  comer 
of  the  courthouse  lot  on  Main  street  was  at 
or  near  where  stands  the  stone  claimed  as 
the  true  comer  by  the  county. 

'But  let  us  seek  this  beginniug  comer  and 
this  line  of  division  from  another  direction. 
There  is  a  point  admitted  by  both  sides  to  be 
the  northeast  comer  of  the  courthouse  lot 
It  was  established  as  such  corner  by  a  verdict 
In  an  ejectment  between  Knight  and  Charter. 
Though  this  finding  is  not  evidence  in  this 
case  competent,  yet  it  is  conceded  that  it  Is 
such  comer,  and  that  from  it  there  ran  an 
old  fence  to  South  street  near  the  old  Jail,  at 
a  rock  planted  many  years  ago  by  Sherwood 
between  lot  No.  2  on  the  old  town  plat  and 
the  courthouse  lot,  and  that  this  is  the  true 
eastern  line  of  that  lot— the  opposite  end  of 
the  lot  from  the  division  line  litigated  In  this 
case.  Now,  run  from  the  said  point  or  comer 
on  the  alley,  the  northeast  comer  of  court- 
house lot,  along  the  line  of  lot  No.  2  along 
the  fence  to  the  old  Jail,  and  then  with  it  to 
the  stone  planted  years  ago  by  Sherwood  for 
the  comer  of  lot  No.  2  and  the  courthouse  lot, 
by  the  course  and  distance  of  the  county 
deed,  and  it  brings  us  to  that  stone  on  South 
street  at  the  comer  of  the  old  Jail.  Then  mn 
from  this  corner  along  South  street  the  course 
and  distance  called  for  by  the  county  deed, 
and  the  Hue  ends  on  the  comer  strip  of  the 
said  storehouse  erected  by  Foley.  This  fully 
corroborates  the  much  other  evidence  to  sus- 
tain the  position  that  said  house  has  its  end 
on  the  troe  division  line  between  the  court- 
house lot  and  the  Foley  lots.  Thus  we  have 
three  established  comers,  and  from  them  we 
can  inevitably  locate  the  fourth.  That  fourth 
comer  must  mathematically  be  found  at  the 
intersection  of  two  lines.  Run  one  from  the 
storehouse  by  the  call  of  the  county  deed, 
and  it  ends  at  the  stone  on  Main  street  claim- 
ed by  the  county  as  its  beginning  comer; 
ran  the  other  from  said  northeastern  comer 
to  the  courthouse  lot  the  Knight-Charter  cor- 


ner, along  the  alley  and  Main  street,  by 
the  GOturse  of  the  county  deed,  and  It  ends  at 
that  stone.  The  evidence  shows  that  Foley 
in  his  life  moved  that  old  fence,  or  rather 
built  new  ones,  each  time  further  east  on  the 
public  property.  He  told  an  intimate  friend 
that  he  would  do.  so;  that  his  line  was  on 
Main  street  where  the  drain  emerged;  and 
he  made  an  excavation  for  an  Icehouse,  and 
dumped  the  earth  into  the  drain,  ravine,  or 
hollow,  and  pushed  the  drain  further  east 
and  intended  to  get  further  over  on  the  court- 
house property.  He  told  his  friend  that  he 
intended  to  fence  in  the  spring  when  he  again 
removed  the  fence.  He  knew  where  the  true 
line  was.  Suppose  we  run  the  lines  accord- 
hig  to  the  Foley  claims.  We  dislocate  streets 
and  lots  by  disarrangement  and  denial  of  the 
town  plat  A  strong  argument  against  the 
Foley  claim.  It  would  change  the  shape  of 
the  end  of  the  F61ey  lots  following  the  county 
deed.  The  present  Foley  fence,  which  has 
gone  to  decay,  practically  leaving  their  lots 
to  common.  Is  10  feet  and  2  inches  east  of 
the  house  on  South  street  A  point  on  the 
opposite  of  the  lot— that  Is,  on  Main  street— 
21  feet  and  4  Inches  from  the  stone  set  by 
the  county,  Is  the  point  first  claimed  by 
Foleys  as  the  corner  of  the  courthouse  lot  and 
their  lots.  The  fence  ran  to  it  You  cannot 
run  a  line  between  these  points  along  the 
fence  and  follow  the  course  of  the  deed.  The 
deed  call  is  82  degrees;  this  line  call  88  de- 
grees. Say  that  the  point  21  feet  4  inches 
from  the  planted  stone  is  the  beginning  call 
on  Main  street  and  say  that  the  said  house 
Is  a  comer  on  South  street  A  line  run  be- 
tween these  corners  varies  from  the  deed, 
and,  after  passing  the  house  and  crossing 
South  street  would  not  follow  the  alley 
shown  on  the  plat,  now  Church  street  but 
would  invade  lot  17  on  the  south  side  of 
South  street,  and  mn  diagonally  through  it 
Then  run  a  line  from  said  point  on  Main 
street  along  the  Foley  fence,  and  it  wUl  not 
follow  or  touch  Church  street,  but  will  cross 
South  street  and  invade  a  lot  on  the  east 
side  of  Church  street  (old  alley),  lot  16  on  the 
old  plat  And  on  the  north  of  Main  street  run 
through  O'Learry's  building.  But  the  Foley 
claim  for  the  point  on  Main  street  seems  to 
change  from  the  distance  of  21  feet  and  4 
inches  from  the  stone  to  a  point  16^  feet 
from  the  stone,  and  from  a  distance  of  10 
feet  2  Inches  east  of  the  house  on  South 
street  to  one  15  feet  east  of  the  house.  This 
line  would  cross  South  street  and  Invade  still 
more  lot  16,  and  violate  the  town  plan  as 
shown  on  the  original  plat.  These  considera- 
tions, and  other  more  tedious  ones  might  be 
added,  show  that  the  claim  of  the  Foleys 
antagonizes  the  plat  forming  the  town,  cuts 
down  the  courthouse  lot,  the  first  grant  and 
adds  to  the  Foley  lots,  and  disagrees  with  the 
true  relative  location  of  many  neighboring 
lots  as  presented  by  said  plat  The  line  from 
the  comer  of  the  Foley  residence  on  South 
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street  to  the  stone  on  Main  street  mnst  be 
held  to  be  the  true  division  line  between  the 
courthouse  lot  and  the  Foley  lots. 

Another  question.  Bfrs.  Foley  claims  that, 
be  the  line  where  It  may,  she  has  good  right 
to  the  strip  by  adyerse  possession  under  the 
statute  of  limitations.  This  question  Is  tested 
by  the  question  wheth^  one  can,  by  en- 
croachment upon  a  public  street,  get  title 
against  the  public  by  adyerse  possession. 
Both  a  street  and  a  courthouse  lot  are  held 
in  trust  for  public  use,  and  no  other  purpose 
whatever,  by  tovni  and  county  court  They 
are  not  In  such  cases  private  property  own- 
ers. The  county  court  has  legal  title,  it  Is 
true,  but  solely  for  governmental  purposes 
As  to  streets  this  court  has  held  that  no  one 
can  by  possession  get  title  against  the  public 
right  Ralston  v.  Weston,  46  W.  Va.  644,  33 
S.  £.  326,  76  Am.  St  Rep.  834;  Weston  v. 
Ralston,  48  W.  Va.  170,  86  S.  EL  446;  McClel- 
Ian  V.  Weston,  40  W.  Va.  669,  39  S.  B.  670, 
55  li.  R.  A.  898.  The  town  does  not  own  the 
streets,  nor  do  the  people  of  a  town,  "but  the 
public  at  large."  In  Norfolk  v.  Ohamber- 
lalne,  29  Grat  534,  one  reason  for  this  po- 
sition Is  based  on  a  general  rule,  hoary  with 
age,  founded  on  public  policy  and  necessity, 
that  the  obstruction  of  a  public  way  is  a  pub- 
lic Indictable  nuisance,  and  that  no  lapse  of 
time  will  legitimate  It  Encroadmient  upon 
courthouse  ground  Is  a  public  nuisance,  be- 
cause It  affects  the  public,  which  has  a  right 
to  Its  unrestricted  use.  21  Am.  &  Bng.  Bncy. 
L.  (2d  Ed.)  683;  Commonwealth  v.  Eckert 
2  Browne,  249.  Such  public  nuisance  pre- 
vents the  public  use,  and  where  even  the 
property,  the  very  title.  Is  vested  In  the  state, 
county,  or  municipality,  such  wrong  prevents 
the  state,  county,  or  municipality  from  freely 
using  the  property  to  accomplish  the  only 
purpose  of  Its  ownership;  that  Is,  Its  applica- 
tion for  governmental  purposes  in  its  public 
use.  If  such  were  not  the  law,  then  the  gov- 
erning power  would  lose  property  essential 
for  government  purposes  because  of  the  inat- 
tention of  officials  or  their  Ignorance  of  hos- 
tile possession.  But  It  Is  said  by  some  that 
this  rule  Is  changed  In  this  state  from  the 
fact  that  section  20,  c  85,  of  the  Code  of 
1899,  says  that  "every  statute  of  limitations, 
unless  otherwise  expressly  provided,  shall  ap- 
ply to  the  state."  The  books  say  that  the 
statute  runs  as  to  property  held  by  the  gov- 
ernment merely  as  owner  in  private  owner- 
ship, but  not  as  to  that  held  for  purposes  of 
goyemment  In  Its  actual  use.  Blllott,  Roads 
&  S.  (2d  E^d.)  H  882,  136.  That  exception  ap- 
plies even  where  the  statute  runs  against  the 
state,  for,  if  there  were  no  statute  making 
limitation  apply  to  the  state,  there  would  be 
no  need  of  such  exception.  The  well-consid- 
ered Georgia  case  of  Norrell  v.  Augusta  Rail- 
way Company  (1902)  42  S.  B.  466,  59  L.  R.  A. 
101,  meets  this  objection  pointedly  as  do  oth- 
er authorities,  holding  that  even  where  there 
Is  a  statute  making  adverse  possession  apply 
to  the  state,  the  statute  Is  to  be  construed  as 


intended  to  apply  only  to  such  property  as  Is 
held  by  the  state  like  an  Individual  pro- 
prietor, and  operate  only  on  Its  property  Inter- 
est, and  as  not  Intended  to  apply  to  property 
held  by  the  state  for  purely  governmental 
purposes.  The  court  said,  "Prescription  does 
not  run  against  a  municipal  corporation  in  re- 
gard to  land  held  for  the  benefit  of  the  pub- 
lic." This  Is  a  fair  construction  of  such  a 
statute,  and  Is  only  an  Instance  of  the  rule 
often  applied  In  the  construction  of  statutes; 
that  is,  that  we  must  not  too  closely  and 
literally  follow  the  letter,  but  must  follow 
the  spirit;  for  statutes  have  a  spirit  and  In- 
tent as  well  as  a  letter.  Shall  we  always 
make  a  statute  do  what  we  are  sure  will 
work  a  result  not  intended  by  the  Legisla- 
ture, simply  because  to  do  so  would  be  Justi- 
fied by  its  letter,  when  we  know  there  are 
other  instances  where  conformity  to  Its  letter 
will  attain  the  real  purpose,  as  If  we  give 
this  statute  application  against  the  state  as 
to  Its  demands  for  money  and  property  rights 
vested  In  it  as  If  a  private  owner,  and  not 
held  in  trust  for  actual  use  in  the  exercise 
of  governmental  functions?  Let  us  illustrate: 
West  Virginia  owns  thousands  of  acres  of 
wild  land  forfeited  for  taxes.  This  property 
is  not  itself  used  In  the  exercise  of  govern- 
ment Its  proceeds  only  are  so  used,  but  not 
the  very  land.  If  one  claiming  title  seat  him- 
self upon  this  land^  he  gets  a  good  title  from 
the  lapse  of  time,  because  the  statute  dted 
makes  llmltatlou  run  against  the  state  in 
such  a  case.  As  state  officers  cannot  possibly 
watch  lands  in  all  sections  of  the  state,  we 
may  well  doubt  the  wisdom  of  the  statute 
glvhig  benefit  of  limitation  to  the  occupant 
in  such  case,  and  thus  causing  the  state  to 
lose  its  property.  But  the  Legislature  has 
seen  proper  to  do  so;  but  can  we  say  that  it 
intended  to  deprive  the  state  of  property 
which  in  Its  very  self  is  held  for  government 
purposes,  and  essential  to  enable  the  public 
authorities  to  carry  on  government?  We 
cannot  think  so.  Suppose  one  should  hold  for 
10  years  the  state  capitol,  or  an  annex  or 
subsidiary  building,  or  a  part  of  the  capitol 
ground,  or  any  ground  or  property  used  in 
a[ctual  government,  could  we  think  the  Legis- 
lature Intended  the  state  to  lose  it  by  adverse 
possession?  Suppose  the  state  owned  a  turn- 
pike, can  we  think  the  Legislature  designed 
by  the  act  in  question  to  lose  to  tbe  state  that 
turnpike  by  adverse  possession?  Reason,  ne- 
cessity, the  public  welfare,  and  legal  authori- 
ties deny  such  result  But  if  you  contest  this 
position,  and  say  that  tbe  letter  of  tbe  act 
covers  all  property,  and  every  right  of  the 
state,  then  we  take  you  at  your  word,  and 
fall  back  on  the  very  letter  of  the  statute, 
and  say  that  it  applies  only  to  "the  state." 
A  county  or  town  Is  not  the  state.  The  state 
does  not  own  a  courthouse  lot  or  street  or 
road.  Indeed,  I  go  further  and  say  that,  as 
to  a  highway,  neither  the  county  nor  town 
owns  it;  nobody  owns  it;  only  tbat  noncor- 
porate, Indefinable  "public"  owns  it,  if  owner- 
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BDlp  anywhere  there  Is.  Hoadley  v.  City,  50 
Gal.  235;  opinion  in  Norfolk  ▼.  Ghamherlaine, 
20  Grat  534.  Where  is  the  statute  of  limita- 
tion in  letter  applying  to  that  right?  The 
atatnte  of  limitations  supposes  a  right  in  one 
party  to  be  made  good  by  time,  and  a  right 
In  another  to  be  defeated  by  time.  Who  has 
the  right  In  a  highway  to  be  defeated  by 
time?  There  is  no  legal  entity  to  which  the 
statute  can  apply,  no  person  against  whom  it 
can  run,  no  individual  right  This  is  illus- 
trated by  the  late  Nebraska  case  of  Krueger 
V.  Jenkhis,  59  Neb.  641,  81  N.  W.  844.  For^ 
mer  cases  in  that  state  held  that  adyerse 
possession  would  defeat  the  public  right  In 
a  street,  but  this  case  Involved  a  highway 
in  the  country,  and  the  court  said  that  those 
earlier  cases  were  based  on  the  statute  which 
gave  the  town  actual  title  to  a  street,  and 
enabled  It  to  sell  it,  and  devote  its  proceeds 
to  any  use,  whereas  in  a  case  of  a  county 
road  that  statute  did  not  apply,  and  that  no 
time  would  bar  the  public  right  in  such  road. 
The  court  said:  '"The  right  involved  in  this 
litigation  is  one  belonging  exclusively  to  the 
public  at  large.  Neither  Douglass  county  nor 
its  citizens  have  any  peculiar  interest  in  It 
A  county  does  not  hold  legal  title  to  county 
roads.  It  has  no  power  of  disposition  over 
them,  DO  proprietary  interest  In  them.  In 
performing  duties  with  which  It  is  charged  in 
connection  with  them,  it  is  an  agent  of  the 
state,  and  In  the  interests  of  general  public. 
Title  to  part  of  a  county  road  cannot  be  ac- 
quired by  adverse  possession."  In  West  Vir- 
ginia the  adjoining  owner  owns  the  soil  of  a 
street  or  road.  The  county  or  towns  own 
nothing.  The  public  has  right  of  passage, 
and  the  county  or  town  simply  has  control 
and  management  for  the  public  use.  There 
is  no  property  in  it;  no  person  owning  such 
property  as  that  limitation  can  run  against 
him  in  the  absence  of  a  statute  plainly  mak- 
ing the  public  right  subject  to  limitation. 
The  Georgia  case  of  Norrell  v.  Augusta  Rail- 
road Company,  42  S.  B.  466,  59  L.  R.  A.  101, 
says  that  as  the  city  has  no  power  to  grant 
away  a  street  it  cannot  lose  it  by  inaction, 
citing  Augusta  v.  Burum  (Ga.)  19  S.  E.  820, 
26  li.  R.  A  340,  holding  that  no  time  gives 
right  to  continue  an  awning  over  a  street 
though  the  statute  runs  against  the  state. 
The  court  in  the  latter  case  said  that  we  must 
attribute  the  presence  of  the  awning  to  a 
mere  revocable  license  express  or  implied; 
that  "the  public  are  the  rulers— the  source  of 
all  power— and  it  cannot  be  sound  doctrine 
that  their  servant  in  any  lawmaking  depart- 
ment can,  by  lapse  of  time,  be  deprived  of 
powers  the  exercise  of  which  are  essential  or 
necessary  to  the  proper  performance  of  their 
duties  and  obligations  to  the  public.'*  A  later 
Georgia  case,  decided  August  14^  1903,  re- 
peats this  holding.  Langley  t.  City  GouncO, 
45  S.  E.  486. 

It  is  sound  law  that  a  municipal  corpora- 
tion cannot  by  express  act  give  up  or  sell  a 
part  or  all  of  a  street  without  statute  au- 


thority. Roper  ▼•  McWhortelr,  77  Va.  214; 
Mayor  v.  Ray,  19  Wall.  468,  22  L.  Ed.  164; 
Jordan  t.  Chenoa,  166  ni.  686,  47  N.  B.  191. 
It  is  therefore  going  far  to  say  that  by  mere 
negligence  a  town  can  deprive  the  public  of 
an  essential  right  of  passage  over  Its  street 
Is  It  unreasonable  that  a  court  should,  before 
holding  the  statute  ot  limitation  applicable  to 
work  so  dire  a  result  to  the  public  as  the  loss 
of  a  great  right  of  highway,  demand  a  statute 
from  the  Legislature  plainly  requiring  it  to 
so  hold?  The  public  right  Is  the  highest  Id 
this  land.  It  is  to  be  preferred  to  mere  hi- 
divldual  right  It  would  be  disastrous  to  the 
public  welfare  to  allow  the  public  highways 
to  be  lost  by  private  encroachment  until  the 
Legislature  shall  so  command.  We  cannot 
recede  from  the  position  three  times  taken  by 
this  court  in  the  three  cases  above  dted. 

Since  those  cases  were  decided  there  have 
been  subsequent  review  and  declarations  of 
the  law  upon  this  subject  The  Georgia  case 
decided  in  1902  has  been  above  stated.  In 
a  late  note  in  Northern  Pac.  R.  Co.  t.  Ely 
(Wash.)  87  Am.  St  Rep.  775,  this  subject  has 
been  reviewed  upon  many  authorities,  and 
the  statement  made  that  sound  law  and  the 
great  and  conclusive  weight  of  authority 
show  that  the  public  cannot  thus  lose  its 
right  In  a  street  Language  used  by  Judge 
Dent  in  the  opinion  In  Ralston  v.  Weston,  46 
W.  Va.  544,  83  S.  B.  326,  76  Am.  St  Rep. 
834,  Is  extensively  quoted  In  that  note,  and 
is  pronounced  as  reflecting  sound  law.  All 
the  great  text-books  substantially  so  state 
the  law,  especially  the  late  ones.  That  late 
and  most  valuable  work  on  municipal  cor- 
porations, Smith  on  Municipal  Corporations, 
$  1092,  says:  "From  some  loose  dicta  both 
in  this  country  and  In  England  it  has  been 
supposed  that  a  right  to  maintain  a  public 
nuisance  may  be  acquired  by  prescription, 
but  no  such  right  should  exist  in  reason,  and 
the  great  weight  of  authority  is  against  it 
There  can  be  no  sound  rule  of  law  that  will 
protect  any  man  in  thus  depriving  others  of 
the  substantial  use  and  enjoyment  of  their 
property."  In  section  1511  we  rea^:  "And 
so  a  part  of  a  road  which  is  not  used  or 
traveled  for  six  years,  and  becomes  Impas- 
sable for  vehicles,  ceases  as  to  such  part  to 
be  a  highway,  and  the  village  or  city  is  not 
liable  for  injuries  thereon  received.  (Under 
a  statute.)  But  this  nonuser  by  the  public 
must  be  distinguished  from  such  an  occupa- 
tion by  a  trespasser  of  a  part  of  a  highway 
as  amounts  to  an  obstruction  or  nuisance,  and 
he  cannot  acquire  a  prescriptive  right  to  the 
highway  by  a  continued  occupation  of  twen- 
ty years."  See  Tiedeman  on  Munlc  Oorp.  | 
312;  1  Hogg's  Bq.  Proced.  $  370;  1  Cyc 
1117;  1  Am.  &  Bug.  Ency.  L.  (2d  Ed.)  878; 
EUlott,  Roads  &  S.  S  883.  Also  late  cases  of 
Raht  V.  Southern  Ry.  Co.  (Tenn.  Ch.  App.) 
60  S.  W.  72;  Board  v.  H.  Weston  Luml)er 
Co.  (La.)  38  South.  923;  note  to  Schneider 
V.  Hutchinson  (6a.)  76  Am.  St  Rep.  474, 
488;  Northern  Pacific  Ry.  Co.  y.  Ely  (Wash.) 
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65  Pac  666,  64  L.  R.  A.  526,  87  Am.  St  Sep. 
766»  776;  G^lnion  of  Justice  Field  In  Qrogan 
T.  Town  of  Hayward  (C.  G.)  4  Fed.  161; 
Simplet  T.  Chicago,  etc.  By.  Ck>.  (0.  C.)  16 
Fed.  360;  London  &.  San  Francisco  Bank  t. 
Oakland,  90  Fed.  691,  702,  33  O.  C.  A.  237. 
If  the  idea  of  abandonment  be  soggested,  I 
wonld  say,  as  stated  in  tbe  case  of  Town  of 
Weston  ▼.  Balston,  48  W.  Va.  182,  86  S.*B. 
446,  tliat  I  cannot  conceire  how  abandonment 
by  a  town  of  its  street  by  mere  nonuser  can 
be  asserted,  because,  as  shown  by  authorities 
there  cited,  there  must  be  not  only  a  mere 
nonuser,  but  also  express  intention  to  aban- 
don. How  can  we  say  a  town  or  a  county 
court,  mere  corporations  acting  by  officers, 
can  be  held  to  abandon  a  street  or  a  court- 
house lot?  It  is  well  settled  that  even  a  pri- 
vate owner  cannot  be  held  to  hav^  abandoned 
his  property  without  both  act  of  nonuser  and 
intent  to  abandon.  Lowther  Oil  Co.  y.  Mil- 
ler-Sibly  Oil  Co.,  44  S.  B.  433,  68  W.  Ya. 
501;  Hast  v.  Railroad  Co.,  62  W.  Va.  396, 
44  S.  B.  155.  Mere  silence  of  a  town  council 
could  not  be  considered  an  abandonment  of 
a  street.  It  would  surely  require  express  or- 
der of  vacation.  Shirk  v.  City,  196  111.  298, 
63  N.  B.  193;  De  Kalb  y.  Luney,  193  lU.  185, 
61  N.  B.  1036.  How  otherwise  could  it  be 
proven  that  a  town  intended  to  abandon  a 
street?  How  can  we  say  that  a  county  court 
intended  to  abandon  part  of  the  court  square 
without  an  order  of  the  court?  That  the 
public  right  cannot  be  lost  on  the  idea  of 
mere  abandonment,  see,  further,  De  Kalb  y. 
Luney,  193  ni.  185,  61  N.  B.  1036;  Shirk  y. 
City,  195  HI.  298,  63  N.  B.  193;  Taylor  y. 
Pearce,  179  111.  145,  53  N.  B.  622;  Chafee  y. 
City  of  Aiken  (S.  C.)  36  S.  B.  800;  Crocker 
y.  OoUlns,  87  S.  C.  827,  15  S.  B.  951,  34  Am. 
St  Bep.  752;  Reilly  y.  City  of  Badne,  61 
Wis.  626,  8  N.  W.  417;  BUiott,  Boads  &  S. 
(1st  Bd.)  660. 

There  is  another  argument  agaixist  adverse 
possession  applying  to  streets  and  public 
squares  by  mere  encroachment  upon  their 
bounds,  and  that  is  that  it  wants  that  es- 
sential element  to  apply  limitation,  namely, 
that  the  possession  must  be  either  under 
color  or  claim  of  title  with  intent  to  claim. 
Where  one  holds  under  color  of  title,  occupa- 
tion is  prima  facie  proof  of  claim  of  title  and 
Intention  to  claim.  Ketchum  v.  Spurlock,  34 
W.  Va.  597,  12  8.  B.  832.  Where,  however, 
there  is  no  color  of  title,  it  must  distinctly 
appear  that  the  encroachment  by  occupation 
was  with  intent  to  claim  the  property  as  his 
own.  The  claimant  must  make  this  afBrm- 
atively  appear.  Hudson  v.  Putney,  14  W. 
Va-  561;  Clarke  v.  McClure,  10  Grat  805. 
As  suggested  by  the  Georgia  coi;irt  in  Augusta 
▼.  Burum,  93  Ga.  68,  19  S.  B.  820,  26  L.  B. 
A.  340,  such  possession  would  be  presumed 
to  be  under  license— a  tacit  license.  Where 
one  fences  a  whole  street  we  may  infer  in- 
tent to  claim;  but  where  he  fences  only  a 
part,  makes  a  partial  encroachment  on  a 
street  or  courthouse  lot,  without  paper  color 


of  titles  should  we  not  Infer  a  tadt  license,  in 
order  to  save  the  public  right?  At  least* 
should  we  not  demand  of  the  encroacher  af- 
firmative evidence  of  actual  intent  to  claim 
the  property  as  his  own?  Otherwise  the  pos- 
session is  not  adverse. 

For  these  reasons  we  affirm  the  decree  dis- 
missing the  bUL 

(64  W.  Va.  82) 

ATKINSON  V.  WASHINGTON  AND  JBF- 

FBBSON  COLLEGB  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  14,  1903.) 

TRUSTBB-CONTRACT  OF  SALB-AVOIDANCEV- 
BILL  —  STATUTE  OP  FRAUDS  —  BURDEN  OF 
PROOF  — NOTICE  OF  SALE— PUBLICATION — 
SUFFICIENCY  —  SALE  FOR  CREDIT  —  INADE- 
QUACY OF  PRICE. 

1.  A  contract  of  sale  between  a  trustee  in  a 
deed  of  trust  and  a  purchaser  is  complete  when 
tbe  trustee,  selling  at  auction*  knocks  the  land 
down*  to  the  bidder,  makes  a  memorandam  of 
the  sale  and  its  terms,  and  signs  the  same. 

2.  When  a  plaintiff,  seeking  to  avoid  such 
sale,  admits  in  his  bill  that  it  was  made,  but 
does  not  set  up  the  statute  of  frauds,  nor  claim 
the  benefit  thereof,  he  is  taken  to  have  admit- 
ted an  agreement  which  Is  either  good  under 
the  statute,  or  otherwise  binding  upon  him; 
and  the  contract  will  be  held  good,  although  it 
does  not  appear  that  such  memorandum  was 
made  and  signed. 

3.  When  the  purchaser  at  such  sale  is  not  the 
trust  creditor,  nor  a  person  in  any  wav  con- 
nected with  the  deed  of  trust,  ezceot  by  bis 
act  of  purcbase,  nor  In  any  way  chargeable 
with  responsibility  for  the  regularity  of  the  pro- 
ceedings of  the  trustee,  nor  having  power  of 
control  over  them,  nor  affected  with  any  notice 
of  irregularities,  tbe  burden  is  upon  the  party 
attempting  to  set  tbe  sale  aside  on  tbe  ground 
of  want  of  due  advertisement  to  show  failure 
of  advertisement,  defects  in  tbe  notice,  want  of 
sufficient  publication,  or  service  or  posting 
thereof. 

4.  Wbere  the  deed  of  trust  provides  tbat  no- 
tice of  a  sale  under  it  may  be  given  by  adver- 
tisement ''published  thirty  days  previous  tbere- 
to  in  some  newspaper,"  etc.,  publication  in  such 
newspaper  once  a  week  durmg  such  period  of 
SO  days  is  sufficient. 

5.  Failure  to  serve  the  notice  upon  the  non- 
resident attorney  in  fact  of  the  debtor  will  not 
invalidate  tbe  sale  made  by  tbe  trustee,  al- 
though such  attorney  may  have  been  domiciled 
in  tbe  county. 

6.  In  tbe  law  of  process  and  service  thereof, 
tbe  term  ''resident  is  generally  synonymous 
with  inhabitant. 

7.  Under  the  statute  relating  to  sales  under 
deeds  of  trust,  a  purchaser  of  the  property  up- 
on which  the  trust  deed  is,  or  a  subsequent  in- 
cumbrancer thereof,  is  not  entitled  to  personal 
service  of  the  notice  of  such  sale. 

8.  A  sale  made  by  a  trustee  will  not  be  set 
asido  on  the  ground  of  failure  to  post  the  no- 
tice of  sale  at  the  front  door  of  the  courthouse, 
when  such  failure  is  denied,  unless  there  is 
proof  thereof;  the  burden  being  upon  the  plain- 
tiff to  establish  such  irregularity. 

9.  A  sale  made  b^  a  trustee  will  not  be  set 
aside  because  of  his  failure  to  make  the  re- 
port required  by  section  3  of  chapter  87  of 
the  Code  of  1890. 

10.  Where  a  trustee  has  sold  property  under  a 
notice  specifying  the  terms  of  sale  to  be  cash, 
and  afterwards,  with  tbe  consent  of  tbe  cred- 
itor who  is  entitled  to  receive  the  purchase 
money,  allows  the  purchaser  time  in  which  to 
pay  a  portion  of  the  purcbase  money,  receiving 
notes  therefor,  and  the  residue  in  cash,  with- 
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oat  any  prior  agreement  or  understanding  be- 
tween the  trustee  and  purchaser  that  there 
should  be  an  allowance  of  credit  as  to  any  por- 
tion of  the  purdiase  money,  such  departure 
from  the  contract  of  purchase  does  not  inyali- 
date  the  sale. 

11.  When  a  deed  of  trust  provides  that  any 
sale  of  the  property  made  by  virtue  thereof  may 
be  for  cash  or  on  credit,  ot  partly  for  cash  and 
pai-tly  on  credit,  and  does  not  stipulate  for  per- 
sonal notice  of  the  sale  to  any  person  not  prcf 
Tided  for  as  to  such  notice  in  the  statute,  the 
conduct  of  the  trustee,  in  selling  for  cash,  and 
failing  to  have  the  notice  of  sale  served  upon 
a  lienor  holding  a  subsequent  deed  of  trust  on 
the  property,  at  claiming  the  land  as  a  pur- 
chaser at  a  sale  mkde  under  such  subsequent 
deed  of  trust,  is  not  fraudulent,  inequitable,  or 
Illegal,  and  affords  no  ground  for  setting  aside 
the  sale. 

12.  Such  sale  will  not  be  set  aside,  on  the 
ground  of  Inadequacy  of  price,  at  the  instance 
of  such  holder  of  a  subsequent  deed  of  trust,  or 
purchaser  at  a  sale  made  thereunder,  when  his 
bill  is  unaccompanied  by  any  offer  to  pay  a 
larger  price  for  the  land  than  that  for  which 
it  sold,  and  bond  or  other  guaranty  that  such 
higher  price  will  be  paid  on  a  resale,  and  the 
evidence  as  to  the  value  of  the  land  does  not 
clearly  show  that  the  price  for  which  it  sold  is 
so  inadequate  as  to  shock  the  conscience,  and 
indicate  that  a  fraud  has  been  perpetrated  upon 
the  rights  of  the  party  complaining. 

13.  One  who  complains  of  such  a  sale  is  not 
entitled  to  more  favorable  treatment  in  a  court 
of  equity  than  a  person  who  complains  of  an 
unconfirmed  judicial  sale. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty; H.  C.  Hervey,  Judge. 

Bill  by  John  H.  Atkinson  against  the  Wash- 
ington and  Jefferson  College  and  others.  De- 
cree for  defendants,  and  plaintiff  appeals. 
Aflirmed* 

John  R.  Donehoo,  for  appellant  H.  M. 
Russell  and  6.  L.  Cranmer,  for  appellees. 


POFFENBARGER,  J.  John  H.  Atkinson, 
the  appellant,  held  a  lien  by  deed  of  trust 
upon  the  property  of  the  American  Fire  Clay 
Company,  in  Hancock  county,  for  a  debt 
amounting  to  something  over  |6,000,  prior  to 
which  another  lien  on  the  same  property  was 
held  by  a  Mrs.  Donaldson  for  something  over 
$2,000;  and,  to  enable  his  debtor  to  borrow 
$10,000  from  the  Washington  and  Jefferson 
College,  a  Pennsylvania  corporation,  with 
which  to  pay,  among  other  things,  the  debt 
due  Mrs.  Donaldson,  he  released  his  lien  in 
the  year  1890;  and  the  Washington  and  Jef* 
ferson  College  loaned  the  fire  clay  company 
$10,000,  and  took  a  deed  of  trust  on  the  prop- 
erty, executed  to  G.  L.  Cranmer,  trustee, 
bearing  date  July  28,  1890,  and  afterwards 
said  fire  clay  company  executed  its  note  to 
said  Atkinson  for  the  sum  of  $6,824,  and  a 
deed  of  trust  upon  the  same  property  to  se- 
cure the  payment  thereof,  in  which  Albert 
Halgh  was  made  trustee.  Both  debts  being 
unpaid,  as  well  as  a  large  amount  of  other 
indebtedness  due  from  said  company  to  oth- 
er parties,  Cranmer,  trustee,  at  the  Instance 
of  the  college,  and  after  due  advertisement 

f  12.  See  Mortgages,  voL  tS.  Cent  Dig.  i  ION. 


according  to  the  terms  of  the  deed  of  tmsl^ 
as  is  claimed,  sold  the  property  on  the  25th 
day  of  November,  1898,  for  $12,910,  announ- 
cing that  James  M.  Porter  was  the  purchas- 
er. At  January  rules,  1899»  Atkinson  filed 
his  bill  in  equity  agahist  the  college,  Cran- 
mer, trustee,  the  American  Fire  Clay  Com- 
pany, Albert  Halgh,  trustee,  Hugh  L.  Irwin, 
trustee,  and  James  M.  Porter,  setting  up  all 
of  the  foregoing  facts,  and.  In  addition  there- 
to, that  there  was  a  third  lien  by  deed  of 
trust  on  the  property,  in  which  said  Irwin 
was  trustee,  In  favor  of  numerous  creditors, 
for  amounts  aggregating  about  $22,000,  and 
alleging  the  invalidity  of  said  sale  on  the 
ground  of  irregularities  and  alleged  defects 
in  the  notice  of  sale  and  service  thereof,  il- 
legal and  inequitable  conduct  on  the  part  of 
the  trustee  in  selling  for  cash  under  the  pe- 
culiar circumstances  existing.  Inadequacy  of 
price,  and  failure  on  the  part  of  the  college 
to  give  a  credit  of  $300  on  its  debt.  He  fur- 
ther alleged  that  Porter  had^  been  put  into 
possession  of  the  property,  and  was  receiv- 
ing the  rents  and  profits  thereof;  but,  wheth- 
er said  sale  had  been  fully  consummated  by 
the  payment  of  the  purchase  price  and  the 
execution  of  the  deed,  plaintiff  was  unin- 
formed, but  he  alleged  that  at  the  time  of 
the  commencement  of  his  suit  no  deed  to  the 
purchaser  had  been  recorded.  Later,  it  was 
ascertained  by  Atkinson  that  Porter  had  pur- 
chased for  himself  and  John  A.  Campbell, 
and  that,  instead  of  paying  all  the  purchase 
money  in  cash,  according  to  the  terms  of  sale 
specified  in  the  notice,  they  had  paid  $5,000 
in  cash,  and  given  their  notes  for  the  residue. 
Thereupon  he  filed  an  amended  bill  setting 
up  these  facts,  and  alleging  considerable  ad- 
ditional matter  against  the  validity  of  the 
sale.  Said  amended  bill  is  not  in  the  record. 
The  clerk  certifies  that  it  Is  not  in  the  file 
of  papers  in  the  cause,  and  cannot  be  found. 
The  substance  of  it,  however,  may  be  gath- 
ered from  the  demurrers  and  answers  filed, 
and  is  admitted  in  the  briefs  of  counsel  on 
both  sides,  and  no  exception  is  taken  on  the 
ground  of  its  absence  from  the  record. 

Among  other  things,  it  is  shown  that  in 
1896  Albert  Haigh,  trustee,  made  a  sale  un- 
der plaintiff's  deed  of  trust'  at  which  plain- 
tiff became  the  purchaser  at  the  price  of 
$15,000;  and  it  seems  to  have  been  alleged 
in  that  connection  that  the  college  consented 
to  said  sale,  and  agreed  that  tiie  proceeds 
thereof  should  be  applied  to  the  satisfaction 
of  its  lien,  which  alleged  agreement  and  con- 
nection with  the  sale  on  the  part  of  the  col- 
lege is  denied.  Later  a  suit  was  brought  by 
a  creditor  of  the  American  Fire  Clay  Com- 
pany and  its  other  creditors  to  enforce  a 
Judgment  Uen,  and  it  appears  to  have  been 
alleged  in  that  connection  that  the  bill  there- 
in attacked  the  said  sale  made  by  Haigh, 
and  that  a  decree  was  finally  entered  affirm- 
ing the  validity  of  that  sale,  and  thereby  af- 
fected, by  way  of  an  adjudication  against  it; 
the  lien  of  said  college.    But  this  allegation 
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is  denied,  and  it  Is  averred  that  no  finding 
was  made  by  the  decree  respecting  the  va- 
lidity of  the  sale,  and  that,  lest  the  decree 
might,  by  inference,  be  taken  to  have  de- 
cided any  matters  between  the  plaintiff  and 
the  college,  the  court  added  a  provision  that 
it  was  not  intended  to  affect  any  of  their 
rights,  legal  or  equitable.  Nothing  is  said 
about  these  matters  in  the  brief  of  counsel 
for  appellant,  and  evidently  they  have  been 
abandoned.  The  argument  in  the  brief  pro- 
ceeds upon  the  admission  of  a  valid  lien  held 
by  the  Washington  and  Jefferson  College, 
and  merely  attacks  the  sale  as  an  uncomplet- 
ed one,  and  as  one  which  ought  not  to  be 
completed  because  of  the  irre^arities  and 
defects  in  the  proceedings  on  the  part  of  the 
trustee,  and  alleged  inequitable  conduct  on 
his  imrt  In  proceeding  as  he  did.  No  deed 
has  been  executed  to  the  purchasers,  and  the 
reason  given  for  this,  as  well  as  for  the  fail- 
ure to  pay  all  the  purchase  money  in  cash, 
by  the  appellees  in  their  answers,  is  the  in- 
stitution of  this  suit  The  purchasers  say 
they  were  ready,  and  have  ever  since  been 
ready,  to  pay  the  entire  amount  of  the  pur- 
chase money,  upon  receiving  a  deed  for  Hie 
property,  and  *are  informed  and  believe  that 
the  deed  would  have  been  executed  and  de- 
livered to  them  by  the  trustee  but  for  the 
bringing  by  the  plaintiff  of  this  suit,  and  that 
the  pendency  of  this  suit  has  since  interfered 
with  the  closing  of  the  transaction. 

The  purchase  money  not  having  been  paid 
according  to  the  terms  set  forth  in  the  notice 
to  sell,  and  no  deed  having  as  yet  been  made, 
counsel  differ  widely  in  their  views  concern- 
ing the  nature  of  the  sale  and  transaction, 
and  the  rights  of  the  parties  thereto,  as  de- 
termined by  the  nature  of  the  sale;  it  being 
insisted  on  the  part  of  counsel  for  the  ap- 
pellees that  there  is  a  complete  contract  of 
sale,  binding  the  trustee  to  convey  the  title, 
and  the  purchasers  to  accept  the  same  and 
pay  the  purchase  money,  in  consequence  of 
which  the  purchasers  are  entitled  to  the  pre- 
sumption in  favor  of  the  regularity  of  the 
proceedings  which  obtains  in  the  case  of  a 
complete  and  confirmed  Judicial  sale.  On 
the  other  hand,  it  is  clahned  for  the  appel- 
lants that  the  sale  has  been  arrested  and 
stopped  before  completion,  in  consequence  of 
which  there  is  no  presumption  in  favor  of  its 
validity,  and  that  it  stands  in  a  position  close- 
ly analogous  to  that  of  an  unconfirmed  judi- 
cial sale— liable  to  be  set  aside  by  the  court 
for  irregularity,  with  the  burden  resting  up- 
on the  purchasers  of  provUig  the  regularity 
and  validity  of  the  sale  in  the  assertion  of 
their  demand  for  a  conveyance  of  the  title. 

The  rule  announced  in  Gibson's  Heirs  Y. 
Jones,  5  Leigh,  370,  in  reference  to  a  com- 
pleted sale  under  a  deed  of  trust,  is  that, 
where  it  is  impeached  by  an  heir  of  the  de- 
ceased debtor  on  the  ground  that  the  trustees 
did  not  make  due  advertisement  of  the  sale 
Id  pursuance  of  the  deed  of  trust,  the  sale  is 
in*egular,  If  the  advertisement  was  not  so 


made,  and  that  the  burden  of  proof  of  such 
advertisement  rests  upon  the  parties  claim- 
ing under  the  deed.  That  rule  has  probably 
been  discarded  in  this  state.  It  is  now  held 
that  where  a  trustee  has  made  a  sale,  and 
conveyed  the  land  to  a  purchaser,  who  has 
recorded  his  deed,  and  a  suit  is  brought  by 
the  grantor  to  set  it  aside  because  the  land 
was  not  advertised  in  the  manner  specified 
in  the  deed  of  trust,  the  burden  of  proving 
the  allegation  is  on  the  plaintiff,  and  that  it 
will  be  presumed,  after  the  making  of  the 
deed  and  recordation  thereof,  that  the  land 
was  properly  advertised.  Burke  &  Keatly  v. 
Adair,  28  W.  Va.  189;  Lallance  v.  Fisher,  29 
W.  Va.  612,  2  S.  B.  775;  Fulton  v.  Johnson, 
24  W.  Va.  95;  Dryden  v.  Stephens,  19  W. 
Va.  1.  An  examination  of  the  decisions  of 
this  court  fails  to  disclose  any  case  in  which 
the  aid  of  a  court  of  equity  has  been  sought 
by  the  debtor,  or  an  interested  creditor,  in 
arresting  the  execution  of  the  deed  after  the 
sale  has  progressed  so  far  as  the  acceptance 
of  a  bid  by  the  trustee,  after  crying  the  sale 
pursuant  to  advertisement,  at  the  time  and 
place  fixed  for  sale,  and  payment  of  part  of 
the  purchase  money  by  the  purchaser.  There 
Is  therefore  no  precedent  to  be  followed  in 
this  case,  and  the  conclusion  must  be  deter- 
mined by  the  general  principles  of  equity 
cases  involving  sales  by  trustees  tinder  deeds 
of  trust  There  are  many  cases  in  which 
sales  have  been  enjoined  upon  the  applica- 
tion of  the  grantor  in  the  deed  of  trust,  show- 
ing equitable  grounds,  such  as  the  misconduct 
of  the  trustee,  want  of  notice,  a  defect  in 
the  notice,  usury  in  the  debt  secured,  or  dis- 
puted claims  as  to  credits  upon  the  debt,  but 
the  bills  have  been  filed  and  the  injunction 
granted  before  the  date  of  sale.  In  some 
cases  sales  have  been  set  aside,  even  after  the 
execution  of  the  deed,  upon  equitable 
grounds.    Bossett  v.  Fisher,  11  Grat  492. 

The  nature  of  the  contract  between  the 
trustee  and  the  purchaser  has  been  deter- 
mined by  this  court  in  the  case  of  Fleming  v. 
Holt,  12  W.  Va.  143,  where  Judge  Green,  de- 
livering the  opinion  of  the  court,  said:  "A 
sale  by  a  trustee,  like  a  sale  by  a  commis- 
sioner, is  without  warranty;  but  there  is  this 
obvious  difference  between  the  two:  The  con- 
tract of  purchase  at  a  sale  by  the  commis- 
sioner is  incomplete  till  his  bid  is  accepted 
by  the  court,  who  is  the  real  seller  of  the 
property,  the  commissioner  of  sale  being  the 
mere  agent  of  the  court  The  bid  is  accepted 
by  the  court  by  the  confirmation  of  the  sale. 
After  that,  though  the  purchaser,  before  the 
deed  is  made  to  him,  finds  out  that  the  title 
to  the  lai^d  is  defective,  he  is  nevertheless 
bound  to  receive  it  and  pay  the  purchase 
money.  In  a  sale  by  a  trustee,  the  court  does 
not  accept  the  bid  of  the  purchaser,  but  it 
is  accepted  by  the  auctioneer  when  he  knocks 
the  land  down;  and  on  the  making  by  him  of 
a  memorandum  of  the  sale  and  its  terms, 
signed  by  the  auctioneer,  the  contract  for  the 
sale  is  as  complete  as  the  contract  for  the  sale 
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made  by  a  commissioner  is  .when  the  court 
accepts  the  bid  by  confirming  the  sale.  After 
such  knocking  down  of  the  land  by  the  auc- 
tioneer»  and  the  making  of  such  memoran- 
dum, the  purchaser  must  accept  the  deed  and 
pay  the  purchase  money,  though  he  does  find 
the  title  def  ectlYe.  He  must,  if  he  wishes  to 
do  so,  investigate  the  title  in  this  case,  as  in 
the  other,  while  the  contract  is  incomplete; 
that  is,  in  the  last  case,  before  land  is  knock- 
ed down  to  him."  This  view  seems  to  accord 
with  the  general  tendency  of  the  authorities. 
Auction  sales,  except  those  made  under  de- 
crees of  courts  of  chancery,  are  generally  held 
to  be  within  the  statute  of  frauds,  requiring 
a  memorandum  in  writing  to  make  them 
valid.  "It  was  at  one  time  thought  that, 
by  reason  of  their  publicity,  sales  of  land  or 
goods  at  auction  did  not  come  within  the 
statute;  but,  whatever  may  formerly  have 
been  the  rule,  it  is  now  well  settled  that  such 
sales  not  only  come  within  the  letter,  but 
also  within  the  spirit,  of  the  statute.  And 
no  exceptions  are  made  in  this  respect,  ex- 
cept in  favor  of  what  are  strictly  Judicial 
sales;  that  is,  sales  made  under  an  order  or 
decree  of  a  court  of  chancery,  or  subject  to 
its  confirmation  and  control."  Wood  on  Stat 
Frauds,  §  467.  Some  of  the  courts  view  sales 
by  trustees,  administrators,  and  other  persons 
standing  in  a  representative  relation  as  quasi 
Judicial  sales,  requiring  no  memorandum; 
and  Browne  on  the  Statute  of  Frauds,  at 
section  264,  says  there  are  differences  of 
opinion  and  decision,  turning  upon  the  fact 
of  thehr  being  regarded,  or  not,  as  quasi 
Judicial  sales.  But  the  more  lengthy  discus- 
sion of  the  subject  found  in  Wood  on  the 
Statute  of  Frauds  indicates  that  by  the 
weight  of  authority  such  sales  are  within  the 
statutes.  Whether  this  sale  is  or  is  not  with- 
in it  is  immaterial,  except  in  so  far  as  it 
bears  upon  the  nature  of  the  contract;  the 
statute  not  having  been  pleaded  here,  and  the 
plaintiff  admitting  that  a  sale  was  made. 
Fleming  v.  Holt,  12  W.  Va.  143;  Barrett  ▼. 
McAllister,  33  W.  Va.  738.  11  S.  B.  220. 

The  acceptance  of  the  bid  and  the  making 
of  a  memorandum  thereof  by  the  trustee, 
being  a  complete  contract  of  sale,  binding 
the  purchaser  to  accept  the  bid  and  pay  the 
purchase  money,  must  he,  in  seeking  the  en- 
forcement of  that  contract,  show  that  the 
trustee  has  proceeded  regularly  in  making 
the  sale?  The  contract  does  not  confer  title 
upon  him.  He  obtains  that  by  the  deed.  It 
confers  only  the  right  to  call  for  the  legal 
title;  to  enforce  a  specific  performance  of 
the  contract  of  sale.  If  at  this  Juncture  the 
grantor  In  the  deed  of  trust,  or  a  subsequent 
deed  of  trust  lienor  having  an  interest  in  the 
property— an  incumbrance  upon  the  equity  of 
rodemption— In  a  sense  standing  Ui  the  shoes 
of  the  grantor,  interposes,  and  denies  that  the 
trustee  has  proceeded  regularly,  and  invokes 
the  aid  of  a  court  of  equity  to  restrain  the 
trustee  from  passing  the  title  to  his  preju- 
dice, when  he  is  not  bound  to  do  so  by  any 


valid  contract,  is  the  burden  of  proof  upon 
the  purchaser  to  show  that  the  proceedings 
of  the  trustee  have  been  regular,  or  Is  it 
upon  the  grantor  to  show  that  they  have  not 
been  regular?  It  is  elementary  law  that  he 
who  sets  up  a  contract  of  sale,  and  prays 
specific  performance  of  it,  must  establish  that 
contract  by  proof.  On  the  other  hand,  in  the 
case  put,  the  grantor  in  a  deed  of  trust  files 
his  bill  asserting  an  equity  and  praying  re- 
lief. Ordinarily,  he  who  does  that  must  not 
only  allege,  but  prove,  his  equity,  in  order  to 
obtain  relief.  In  the  absence  of  any  presump- 
tion in  favor  of  the  regularity  of  the  pro- 
ceedings of  the  trustee,  the  burden  seems  to 
be  upon  the  purchaser;  if  there  is  such  pre- 
sumption, then  upon  the  grantor.  Whether 
there  is,  or  not,  was  not  decided  in  Dryden 
T.  Stephens,  nor  perhaps  in  any  other  case. 
Nor  was  the  exact  question  discussed.  But 
Judge  Johnson  did  use  the  following  lan- 
guage, bearing  strongly  upon  it:  "What 
would  be  required,  in  a  suit  promptly  brought 
after  the  sale,  to  be  proved  as  to  the  proper 
advertisement  of  the  property,  we  will  not  de- 
cide in  this  case,  although  my  own  opinion 
itf  that  the  execution  of  the  d^  to  the  pur- 
chaser by  the  trustee  is  prima  facie  evidence 
that  all  the  steps  necessary  for  the  trustee 
to  take  in  order  to  give  him  the  right  to 
make  the  deed  had  been  taken,  and  that  this 
presumption  would  be  conclusive,  unless  re- 
butted by  other  facts  and  circumstances  in 
the  case.  Why  should  a  cestui  que  trust  in 
the  deed  permit  his  agent  to  make  the  sale, 
and,  without  showing  mala  fides  on  the  part 
of  the  agent,  be  permitted  to  set  aside  the 
sale,  unless  the  agent  first  showed  that  he 
had  not  sold  contrary  to  law?" 

As  has  been  seen,  the  rule  announced  in 
Gibson's  Heirs  v.  Jones,  5  Leigh,  370,  denying 
the  existence  of  any  presumption  in  favor 
of  the  purchaser  on  the  question  of  due  ad- 
vertisement of  the  sale,  has  been  modified  by 
this  court.  Whether  the  court  would  have 
gone  further,  had  the  aid  of  equity  been  in- 
voked before  the  deed  was  made,  and  held 
that  in  that  state  of  the  case  the  purchase 
should  have  the  benefit  of  a  presumption, 
it  is  impossible  to  say.  Evidently  the  court 
was  reluctant  to  overrule  a  decision  based 
upon  the  reasoning  of  so  eminent  an  author- 
ity as  Judge  Tucker,  but  it  felt  itself  bound 
to  do  so  because  of  the  widespread  disaster 
to  land  titles  which  would  have  resulted  from 
adhering  to  it  However,  Judge  Johnson  does 
not  hesitate  to  say  that  the  ruling  made  upon 
the  notice  was  not  necessary  to  the  decision 
of  the  case,  and  that  the  dictum  was  wholly 
unsupported  by  authority.  And  he  proceeds 
to  show  by  the  citation  of  numerous  cases 
that  the  position  does  not  accord  with  the  rule 
announced  by  the  courts.  See  pages  15  to  17. 
The  peculiar  circumstances  of  that  case  war- 
ranted the  interposition  of  equity  upon 
grounds  other  than  want  of  due  advertise- 
ment The  deed  of  trust  under  which  sale 
was  made  was  given  by  Mrs.  Gibson  In  Jan- 
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vary,  1811.  She  died  in  October,  1811.  In 
June,  1813,  part  of  the  land  was  sold,  and  the 
trast  creditor  bought  it  The  suit  was 
brought  by  the  heirs  of  Mrs.  Gibson,  who  al- 
leged that  the  debt  was  practically  paid  off, 
and  claimed  the  benefit  of  large  credits.  The 
purchase  was  not  made  there,  as  here,  by  a 
stranger  to  the  deed  of  trust,  but  by  the  very 
party  at  whose  instance  the  sale  had  been 
made— the  cestui  que  trust— between  whom 
and  the  trustees  and  the  heirs  there  was 
dose  relation,  and  between  whom  it  was 
competent  for  a  court  of  equity  to  do  Justice 
without  the  risk  of  injury  to  any  third  party. 
As  the  creditor  himself  had  bought  the  land, 
sold  by  the  trustee  as  his  agent,  of  whose  acts 
and  proceedings  he  might  well  be  supposed  to 
be  cognizant,  the  ruling  that  the  burden  was 
upon  him  to  show  that  his  purchase  was  reg- 
ular in  all  respects  may  stand  upon  sound 
reason;  but  the  reasoning  upon  which  it  is 
based  Is  not  necessarily  applicable  to  a  case 
In  which  the  purchaser  is  a  third  party,  sus- 
taining no  relation  of  confidence  or  privity 
toward  the  trustee  or  the  debtor,  but  dealing 
at  arm's  length  with  the  trustee,  and  having 
no  notice  of  irregularity  on  his  part  To  hold, 
therefore,  in  a  case  like  this,  that  the  burden 
is  upon  the  grantor  to  show  want  of  notice, 
in  no  way  Inpugns  the  soundness  of  the  deci- 
sion In  Gibson's  Heirs  v.  Jones. 

The  view  that  an  innocent  purchaser  is  en- 
titled to  the  benefit  of  a  presumption  in  favor 
of  his  title,  which  the  grantor  must  rebut,  is 
supported  by  Marshall  v.  Stephens,  8  Humph. 
159,  174,  47  Am.  Dec.  601,  where  the  court 
say:  "We  hold  it  to  be  a  sound  principle, 
supported  by  both  Justice  and  reason,  that 
when  there  Is  a  power  of  appointment,  which 
has  been  exercised,  and  there  be  a  legal  and 
an  lUegal  mode  of  exercising  it  and  the  proof 
leaves  it  doubtful  which  has  been  used,  the 
legal  presumption  In  favor  of  Innocent  pur- 
chasers or  meritorious  claimants  is  that  It 
has  been  the  legal  one.'*  This  accords  with 
the  general  principle  of  law.  A  plaintiff  in 
an  equity  suit  must  state  in  his  bill  grounds 
for  relief,  and  prove  them  as  stated.  One 
complaining  of  a  decree  or  a  Judgment  must 
bear  the  burden  of  affirmatively  showing  er- 
ror. It  may  be  said  that  this  rests  upon  the 
presnmptioti  in  favor  of  the  regularity  of  Ju- 
dicial proceedings.  So  it  does,  but  the  rule 
of  presumption  does  not  stop  there.  Fraud  is 
nerer  presumed,  but  must  always  be  alleged 
and  proved  On  the  contrary,  absence  of 
fraud  is  presumed.  22  Am.  &  Eng.  Bnc.  Law 
(2d  Ed.)  1284.  There  is  no  presumption  of 
neiCUgence,  but  there  is  a  presumption,  in  the 
absence  of  proof  to  the  contrary,  that  a  par- 
ty charged  with  negligence  Is  free  from  it 
just  as  there  is  a  presumption  in  favor  of 
innocence,  and  of  the  performance  of  official 
doty  and  the  regularity  of  official  acts.  The 
nature  of  the  office  of  trustee,  and  the  extent 
of  the  powers  vested  in  him,  confirm  this 
▼lew.  He  holds  the  legal  title  with  full 
power  to  convey  it  '*Trustees  of  real  or  per- 
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sonal  estate  may,  at  law,  sell,  convey,  as- 
sign, or  incumber  the  same,  as  if  they  were 
the  beneficial  owners,  and  each  of  several 
trustees  may  exercise  all  his  rights  of  owner- 
ship. If  the  trustees  are  Joint  tenants,  each 
may  receive  the  rents,  and  each  may  sever 
the  Joint  tenancy  by  a  conveyance  of  his 
share,  and  each  may  collect  the  dividends  on 
stocks;  and,  on  the  death  of  one,  the  surviv- 
or may  sell  the  whole  estate.  The  general 
power  of  a  trustee  to  sell  and-  convey  the  es- 
tate is  coextensive  with  his  ownership  of 
the  legal  title,  and  this  general  power  over 
the  legal  title  Is  entirely  distinct  from  the  ex.- 
ecution  of  a  special  power  given  in  respect 
to  the  sale  of  an  estate.  Though  the  trustees 
'may  thus  sell,  even  in  breach  of  the  trust  a 
conveyance  without  consideration  will  not 
injure  the  cestui  que  trust  as  the  grantee, 
who  is  a  volunteer,  will  hold  upon  the  same 
trusts  as  the  trustee  held;  and,  if  the  pur< 
chaser  for  a  valuable  consideration  have  no- 
tice of  the  trust  he  will  still  hold  the  estate 
upon  the  trust"  Perry  on  Trusts,  S  334.  "As 
a  general  rule,  the  legal  estate  in  the  hands 
of  a  trustee  has,  at  common  law,  precisely  the 
same  properties,  characteristics,  and  inci- 
dents as  if  the  trustee  were  the  absolute  ben- 
eficial owner.  The  legal  title  vests  in  him, 
together  with  all  the  appurtenances  and  all 
the  covenants  that  run  with  the  land.  The 
trustee  may  sell  and  devise  it  or  mortgage  it 
or  It  may  be  taken  on  execution.  It  may  be 
forfeited,  and  it  will  escheat  on  failure  of 
heirs,  and  so  it  will  descend  to  heirs  on  the 
death  of  the  trustee.  All  these  properties 
and  incidents  attach  to  the  legal  estate  at 
common  law,  whether  in  the  hands  of  a  tins 
tee  or  of  an  absolute  owner;  but  these  inci- 
dents do  not  generally  Interfere  witli  the 
proper  execution  of  the  trust,  for  all  convey- 
ances and  all  incumbrances  made  or  Imposed 
upon  the  estate  by  the  trustee  for  other  pur- 
poses than  those  of  the  trust,  or  In  breach  of 
the  trust,  are  utterly  disregarded  by  a  court 
of  equity,  whatever  may  be  the  effect  of  such 
conveyances  or  incumbrances  In  a  court  of 
common  law."  Id.  §  821.  **It  is  now  a  uni- 
versal rule  that  all  those  who  take  under  the 
trustee,  except  purchasers  for  a  valuable  con- 
sideration, without  notice,  take  subject  to 
the  trust  and  they  must  either  execute  the 
trust  themselves,  or  convey  the  property  to 
new  trustees  appointed  by  the  court"  Id.  9 
346. 

The  application  of  these  principles  to  the 
facts  of  the  case  makes  it  clear  that  a  con- 
tract of  sale  has  been  made  between  the  trus- 
tee and  the  purchaser.  He  has  sold  and 
agreed  to  convey  the  legal  title,  over  which 
he  had  full  power.  He  has  power  to  sell  and 
convey  even  in  violation  of  the  terms  of  the 
deed  of  trust  The  purchaser  deals  with  him 
as  the  owner  of  the  legal  title,  competent  to 
convey  it  Although  he  can  convey  It  and 
the  purchaser  may  take  it  from  him,  it  will 
be  subject  in  the  hands  of  the  purchaser  to 
any  and  all  equities  which  the  grantor  in  the 
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deed  of  trust  may  be  able  to  establish  against 
him,  even  to  the  extent  of  showing  that  the 
sale  was  made  in  a  manner  not  authorized, 
iind  is  therefore  invalid,  as  a  result  of  which 
the  right  to  have  a  reconveyance  might  be 
maintained.  But  these  equities  against  the 
purchiTser  and  in  the  property  in  his  hands 
in  no  way  limit  and  control  the  power  of  sale 
vested  in  the  ti'ustee.  They  are  separate  and 
distinct  matters  to  be  asserted  by  the  gran- 
tor against  the  property  in  the  hands  of  the 
purchaser,  and  he  must  plead  them  and  prove 
them  in  order  to  obtain  relief.  Hence,  as 
against  a  third  party— one  in  no  way  connect- 
ed with  the  deed  of  trust,  except  by  his  act 
of  purchase,  and  in  no  way  charged  with  the 
responsibility  for  the  regularity  of  the  pro- 
ceedings, nor  having  power  of  control  over 
them,  nor  affected  with  any  notice  of  irregu- 
larities or  equities— reason,-  Justice,  and  au- 
thority make  it  manifest  that  the  complain- 
ant must  take  upon  himself  the  burden  of 
showing  wherein  the  sale  is  illegal,  or  an  eq- 
uity against  the  purchaser  arises  in  his  fa- 
vor. It  is  the  assertion  of  a  cause  of  action, 
the  whole  burden  of  which  is  upon  the  plain- 
tiff. 

The  allegation  of  the  bill  in  respect  to  the 
insufficiency  of  the  advertisement  is  that  it 
was  not  published  in  the  manner  prescribed 
by  the  deed  of  trust,  that  no  copy  of  the 
notice  was  served  upon  the  grantor  in  said 
deed  of  trust,  and  that  the  notice  was  not 
posted  at  the  front  door  of  the  courthouse 
as  required  by  law.  The  deed  of  trust  pro- 
vided that  "notice  of  any  such  sale  may  be 
given  by  advertisement,  published  thirty 
days  previous  thereto  in  some  newspaper 
printed  in  the  city  of  Wheeling,  W.  Va."  It 
was  published  in  the  Wheeling  Intelligencer. 
a  dally  newspaper,  once  a  week  for  a  period 
covering  30  days,  as  averred  in  the  answer. 
In  the  bill  it  is  charged  thi^t  it  was  pub- 
lished In  6  issues,  but  as  to  whether  there 
was  a  publication  in  each  week  during  the 
30  days  the  bill  Is  silent.  This  seems  to  be 
regarded  as  unimportant  by  the  counsel  for 
appellant,  his  contention  being  that  the  deed 
of  trust  required  the  notice  to  be  published 
each  day  for  30  consecutive  days  before  the 
sale.  The  mode  of  giving  notice  prescribed 
in  the  deed  of  trust  takes  the  place  of  that 
prescribed  by  the  statute,  and  the  inquiry 
is  only  whether  it  was  given  as  required  by 
the  deed  of  trust.  The  language  of  a  stat- 
ute somewhat  similar  to  that  used  in  the 
deed  of  trust  has  been  construed  by  this 
court  in  Benwood  v.  Railway  Co.,  53  W.  Va. 
465,  44  S.  E.  271.  Point  2  of  /the  syllabus 
gives  the  language  construed,  as  well  as  the 
conclusion  upon  it,  as  follows:  "A  statute 
requiring  notice  to  be  'given  by  publication 
for  thirty  days  in  some  newspaper  of  general 
circulation,*  published  In  a  county  or  city,  is 
sufficiently  complied  with  by  publication  in 
the  successive  issues  of  a  weekly  newspaper 
through  the  period  of  time  named." 

The  bill  alleges  that  Hugh  L.  Irwin  was 


the  attorney  In  fact  of  the  American  Fire 
Clay  Company  to  accept  service  of  process 
or  notice,  and  resided  in  the  county  of  Han- 
cock, but  the  notice  was  not  served  upon 
him,  nor  upon  the  grantor  in  the  deed  of 
trust,  nor  upon  any  agent  of  the  grantor.  It 
is  admitted  that  none  of  the  officers  of  the 
company  were  in  the  county,  and  that  it 
was  a  defunct  organization,  and  that  Irwin 
was  its  attorney  in  fact  to  accept  service 
of  process;  but  the  answers  deny  that  he 
resided  in  the  county,  and  aver  tliat  he  was 
not  in  the  county,  but  spent  the  most  of  his 
time  at  Pittsburg,  and  in  going  about  the 
country  as  a  traveling  salesman.  From  the 
testimony  of  Irwin,  whose  deposition  was 
taken,  it  appears  that  he  once  resided  in 
Hancock  county,  and  owned  property  there, 
but  some  years  before  this  sale  had  sold  his 
property  and  removed  to  Genoa,  Ohio,  where 
he  and  his  wife,  for  a  time,  kept  house  in 
rented  property,  and  afterwards  in  property 
which  he  purchased,  and  that  his  business 
required  his  presence  in  Pittsburg  during  the 
greater  portion  of  his  time,  and  at  times, 
for  a  month  or  two,  his  wife  would  go  tQ 
Pittsburg,  and  stay  with  him,  leaving  the 
house  shut  up,  and  taking  a  part  of  the 
furniture  with  her.  After  moving  away, 
Irwin  only  came  back  into  the  county  on 
occasions  of  business,  or  to  visit  his  mother 
and  a  sister,  who  resided  in  New  Cumberland. 
On  the  occasion  of  the  sickness  and  death 
of  his  mother  early  in  November,  18d8,  he 
was  in  New  Cumberland.  He  still  claimed 
to  be  a  citizen  of  that  county,  and  exercised 
there  his  right  to  vote,  which  had  been  con- 
tested on  two  occasions. 

Service  of  the  notice  upon  the  grantor,  his 
agent,  or  personal  representative  Is  required 
to  be  made  **if  he  or  they  be  within  the 
county,"  not  if  he  or  they  be  domiciled  in  the 
county,  or  reside  in  the  county.  But  we 
must  adopt  some  legal  standard  for  deter- 
mining what  this  means— what  the  Legisla- 
tm-e  intended.  To  say  that  it  was  intended 
that  the  trustee  is  bound  to  watch  for,  and 
avail  himself  of,  a  mere  casual  and  tempo- 
rary presence  in  the  county,  whether  for  an 
hour  or  a  day,  or  at  night  or  in  the  daytime, 
and,  if  it  turns  out  that  he  was  in  the  coun- 
ty when  the  service  should  have  been  made, 
without  the  knowledge  of  the  trustee,  by 
reason  of  which  no  service  was  had  upon 
him,  the  sale  shall  be  void  on  account  of 
nonservlce  of  the  notice,  would  place  a  con- 
struction upon  this  language  that  would 
make  it  very  inconvenient  and  difficult  to 
obtain  a  legal  execution  of  a  trust.  It  would 
burden  it  with  such  inconvenience,  risk,  and 
the  exercise  of  extreme  diligence  that  it  can- 
not be  supposed  that  the  Legislature  In- 
tended it.  The  whole  doctrine  of  personal 
service  for  judicial  purposes  depends  upon 
the  residence  of  a  party  within  the  terri- 
torial jurisdiction  of  the  court  Although 
a  nonresident,  found  casually  within  the  Ju- 
risdiction,  may  be  served  with  process,    if 
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be  be  not  so  found,  he  is  uniformly  treated 
and  proceeded  against  as  a  nonresident,  al- 
though his  domicile  may  be  within  the  state. 
Ordinarily,  if  he  is  a  resident,  the  law  of 
process  disregards  the  question  whether  the 
place  in  which  he  resides  is  his  domicile. 
Tbe  principle  of  analogy,  as  well  as  the 
supposed  intention  of  the  Legislature  not 
to  burden  the  trust  with  great  inconvenience, 
expense,  and  trouble,  enforces  the  conclu- 
sion that  the  Legislature  meant  that  the 
grantor,  his  agent  or  personal  representative, 
shall  have  notice  it  he  resides  in  the  county. 
This  seems  to  be  the  position  of  counsel 
for  the  appellees,  while  that  of  counsel  for 
the  appellant  appears  to  be  that  there  shall 
be  service  upon  the  grantor,  his  agent  or 
personal  representative,  if  domiciled  within 
the  county.  The  distinction  between  resi- 
dence and  domicile  in  the  law  of  process  and 
attachment  Is  very  clearly  marked  by  the 
decisions.  ''Domicile"  is  a  much  broader 
term  than  that  of  'Residence."  A  man  may 
have  his  domicile  in  one  state,  and  actually 
reside  in  another,  or  in  a  foreign  country. 
If  be  has  once  had  a  residence  in  a  partic- 
ular place  and  removed  to  another,  but  with 
the  intention  of  returning  after  a  certain 
time,  however  long  that  may  be,  his  domicile 
Is  at  tbe  former  residence  and'  his  residence 
at  tbe  place  of  his  habitation.  "Residence" 
and  "habitation"  are  generally  regarded  as 
synonymous.  "A  ^resident'  and  an  inhabi- 
tant' mean  the  same  thing.  A  person  resi- 
dent is  defined  to  be  one  'dwelling  or  having 
his  abode  in  any  place';  an  inhabitant,  'one 
that  resides  in  a  place.*  These  terms  will 
therefore  be  used  synonymously  as  they  may 
occur  in  the  cases  cited."  Drake  on  Attach. 
%  59.  The  question  of  domicile  Is  not  in- 
volved in  determining  whether  a  person  is 
a  resident  of  a  state  or  county.  Id.  §  58. 
The  compatibility  of  domicile  in  one  state 
with  actual  residence  in  another  has  been 
asserted  and  acted  upon  in  the  law  of  at- 
tachment by  the  courts  of  New  York,  New 
Jersey,  Maryland,  North  Carolina,  Mississip- 
pi, and  Wisconsin.  Id.  %  65.  The  same  con- 
elusion  was  reached  by  this  court  in  White 
V.  Tennant,  SI  W.  Va.  790,  8  S,  B.  596.  18 
Am.  SL  Rep.  896,  in  determining  what  laws 
should  control  and  govern  the  distribution 
of  tbe  personal  estate  of  one  who  was 
domiciled  in  one  state  and  died  in  another. 
Tbe  distinction  was  clearly  marked  in  State, 
Use  of  Burt,  v.  Allen,  48  W.  Va.  154,  35  S. 
EL  900,  50  L.  R.  A.  284,  86  Am.  St.  Rep.  29. 
involving  the  attachment  laws  and  exemp- 
tion laws  of  this  state.  There  Judge  Brau- 
non,  delivering  the  opinion  of  the  court,  said: 
"  T>omlcile*  means  more  than  'residence.*  It 
imports  residence  and  fixed  intention  to  re- 
main there.  A  man  may  be  a  resident  of  a 
locality  without  having  his  domicile  there. 
He  can  have  only  one  domicile  at  the  same 
times,  though  he  may  have  more  than  one 
residence."  This  makes  it  clear  that,  what- 
ever may  have  been  the  domicile  of  Irwin 


at  the  time  of  the  sale  (a  matter  which  need 
not  be  and  is  not  now  decided),  he  was 
clearly  not  a  resident  of  Hancock  county, 
and  failure  to  serye  the  notice  upon  him, 
even  if  he  be  regarded  as  an  agent  of  the 
American  Fire  Clay  Company,  within  the 
meaning  of  the  statute  (another  matter 
which  need  not  be  and  is  not  decided  here), 
does  not  render  the  sale  invalid. 

As  has  been  indicated,  Haigh,  trustee,  had 
sold  the  property  involved  in  1896,  and  At- 
kinson had  purchased  it  It  further  appears 
that  a  deed  was  made  to  Atkinson.  It  seems, 
however,  that  he  paid  no  part  of  the  pur- 
chase money,  for  the  reason  that  he  took  the 
property  subject  to  the  debt  due  the  college, 
and  the  balance  of  the  purchase  money  was 
due  to  himself.  In  addition  to  this,  the  bill 
and  amended  bill  alleged  that  he  (Atkinson) 
had  no  notice  of  the  sale  until  about  10  days 
prior  thereto.  Although  not  argued,  this  pre- 
sents the  question  whether  he  was  entitled 
to  notice  by  personal  service— one  which  has 
not  been  decided  by  this  court  The  statute 
limits  the  requirement  of  personal  service  to 
the  grantor,  his  agent  or  personal  representa- 
tive. This  does  not  include  his  assigns  or  his 
heirs,  unless,  by  construction,  the  statute  be 
given  effect  beyond  its  letter.  Upon  a  hasty 
consideration  of  the  question,  it  would  seem 
to  be  equitable  and  just  that  one  who  stands 
in  the  shoes  of  the  grantor  in  respect  to  the 
property,  as  purchaser  thereof,  should  have 
personal  notice  of  the  sale.  As  courts  of 
equity  proceed  upon  considerations  of  jus- 
tice and  fairness  between  man  and  man  as  a 
rule,  it  might  be  supposed  that  such  courts 
would  so  construe  the  statute.  But  they  do 
not  construe  statutes  differently  from  courts 
of  law,  and  they  are  equally  bound  by  the 
stipulations  of  tlie  parties  where  the  trust  is 
express,  and  its  terms  have  been  reduced  to 
writing.  Therefore  when  one  comes  into  a 
court  of  equity  asserting  a  right  under  an  In- 
strument creating  the  trust  equity  can  only 
give  him  what,  by  a  fair  legal  construction 
of  the  terms  of  his  contract  he  is  entitled  to. 
He  can  have  no  more  than  the  contract  calls 
for.  "It  must  also  be  observed  that,  if  a 
trust  is  declared  in  writing,  courts  never  per- 
mit parol  proof  of  a  trust  to  contradict  an  in- 
tention expressed  upon  the  face  of  the  instru- 
ment, for  that  would  be  to  allow  parol  evi- 
dence to  vary,  contradict  or  annul  a  written 
instrument"  Perry  on  Trusts,  §  76.  That 
this  is  the  true  view  appears  to  have  been 
the  opinion  of  Prof.  Minor,  who,  In  the  sec- 
ond volume  of  his  Institutes,  at  page  346,  aft- 
er referring  to  the  jurisdiction  in  equity  oc- 
casioned by  the  death  of  the  debtor,  which 
seems  to  have  been-  acknowledged  in  Vir- 
ginia, says:  "Upon  this  conclusion,  it  is  pos- 
sible that  the  terms  of  the  present  statute, 
prescribing  the  duties  of  trustees,  may  exer- 
cise some  control.  •  •  •  And  it  is  the 
practice  for  the  trustee  to  proceed  to  sell 
without  regard  to  the  debtor's  death."  Our 
statute  is  very  similar,  and  where  it  is  a  part 
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of  file  contract,  as  it  la  here  on  the  question 
of  notice^  the  court  can  award  no  more  under 
the  statute  than  it  gives.  The  courts  of  Il- 
linois, North  Carolina,  Minnesota,  and  New 
York,  in  determining  the  rights  of  parties 
under  similar  contracts,  have  confined  them- 
selves within  the  stipulations  of  the  contracts 
and  the  terms  of  the  statute.  In  Illinois  and 
North  Carolina,  where  there  seems  to  be  no 
statute  requiring  personal  notice,  it  has  been 
held  that  the  mortgagor  or  grantor  in  a  deed 
of  trust  is  not  entitled  to  personal  notice  of 
the  sale  unless  stipulated  for  in  the  instru- 
ment Hoodless  V.  Reld,  112  111.  105;  Mar- 
ston  V.  Brittenham,  76  111.  611;  Loan  &  Trust 
Co.  V.  Munson,  60  111.  371;  Brldgers  v.  Mor- 
ris, 90  N.  C.  82;  Manning  v.  Elliott  Bros.,  92 
N.  0.  48;  Carver  v.  Brady,  104  N.  C.  219,  10 
S.  E.  565.  The  reasoning  of  the  Illinois 
Court  in  Loan  &  Trust  Co.  v.  Munson  is  in 
part  as  follows:  "The  debtor  himself  here 
prescribed  the  kind  of  notice  which  should 
be  given  in  case  of  sale.  It  was  not  personal 
notice,  but  notice  by  advertisement  in  a 
newspaper.  To  say  that  a  further  personal 
notice  was  required  by  implication  would 
be  to  annex  a  condition  to  the  power  of  sale 
which  the  maker  of  the  power  did  not  see 
fit  to  provide,  and  the  court  would  be  mak- 
ing a  contract  for  the  parties,  instead  of  en- 
forcing the  one  made  by  themselves."  If  it 
be  said  that  the  benefit  of  the  contract  made 
by  the  grantor,  stipulating  for  personal  serv- 
ice to  himself,  would  pass  by  as^gnment  to 
his  grantee,  the  reply  is  that  the  courts  do 
not  so  hold.  "The  words  'personal  repre- 
sentatives,' used  in  the  statute  relative  to 
the  foreclosure  of  mortgages  by  advertise- 
ment passed  May  7,  1884,  requiring  the  no- 
tice to  be  served  upon  the  mortgagor  or  his 
personal  representatives,  means  'executors  or 
administrators,'  and  not  heirs  or  devisees. 
Where  there  is  no  personal  representative  to 
be  served  with  notice,  that  provision  of  the 
statute  is  inoperative,  and  the  foreclosure 
will  be  good  if  conducted  in  the  mode  other- 
wise prescribed  in  the  statute."  Anderson  v. 
Austin,  34  Barb.  (N.  Y.)  819.  To  aUow  a 
statutory  requirement  of  notice  to  the  gran- 
tor to  attach  to  property  and  pass  by  assign- 
ment as  an  incident  to  a  conveyance  thereof 
by  the  grantor  would  subject  the  creditor  to 
the  burden  and  expense  of  notifying  every 
heir  in  case  of  the  death  of  the  debtor,  and 
every  subsequent  lienor  by  a  deed  of  trust  as 
well  as  purchasers.  It  must  be  assumed 
that,  if  the  Legislature  had  intended  to  im- 
pose upon  the  trust-deed  creditor  all  these 
additional  requirements,  and  expose  him  to 
the  risks  and  delays  in  the  enforcement  of 
his  claim  which  inevi^tably  attend  them,  it 
would  have  made  the  language  of  the  statute 
broader,  bo  as  to  expressly  Include  them. 
As  this  is  the  clear  and  logical  result  of  the 
application  of  well-settled  principles  to  the 
statute,  it  becomes  unnecessary  to  decide 
whether  the  stipulation  contained  in  the  deed 
of  trust  concerning  the  notice  to  be  given. 


and  omitting  the  requirement  of  personal 
service,  relieves  the  trustee  of  the  duty  ot 
making  such  service  under  the  statute. 

Failure  to  post  the  notice  at  the  front  door 
of  the  courthouse  is  afitened  by  the  plaintiff 
and  denied  by  the  defendants  in  the  court 
below,  and  there  is  no  evidence  to  support 
either  side  of  the  issue.  The  burden  being 
upon  the  plaintiff,  he  fails  to  make  out  a 
case  in  that  respect 

The  validity  of  the  sale  is  contested  on  the 
further  ground  that  the  trustee  has  not  made 
his  report  as  required  by  section  8  of  chap- 
ter 87  of  the  Code  of  1899.  As  the  making  of 
such  report  Is  always  subsequent  to  the  sale, 
and  relates  only  to  the  distribution  of  the 
proceeds,  failure  on  the  part  of  the  trustee 
to  perform  that  duty  could  not  be  permitted 
to  undo  a  valid  sale. 

It  remains  now  to  inquire  whether  the  sale 
ought  to  be  set  aside  upon  the  ground  of 
fraud.  Under  this  heading  it  is  urged  that 
there  was  collusion  between  the  trustee  and 
the  purchasers;  that  the  sale  was  not  made 
for  cash  as  advertised^  but  on  credit^  con- 
trary to  the  terms  of  sale;  and  that  under 
the  circumstances  the  sale  wrought  gross  in- 
justice and  wanton  injury  upon  the  appel- 
lant, without  any  equity  demanding  it  upon 
the  part  of  the  college.  The  provision  of  the 
deed  of  trust  concerning  the  terms  of  sale 
reads  as  follows:  "Any  sale  of  the  prop- 
erty made  by  the  trustee  by  virtue  of  this 
deed  may  be  for  cash  or  on  credit  with  good 
security,  or  partly  for  cash  and  partly  on 
credit,  with  good  security."  The  trustee  was 
also  attorney  for  the  college,  and  the  argu- 
ment is  that  by  way  of  favor  and  partiality 
toward  his  client  he  made  the  terms  of  sale 
cash,  failed  to  give  appellant  personal  notice 
of  the  sale,  thereby  rendering  it  impossible 
for  him  to  make  such  preparation  for  bid- 
ding as  he  might  otherwise  have  made,  en- 
tered into  a  collusive  agreement  with  Por- 
ter and  Campbell,  with  the  consent  of  the  col- 
lege, whereby  they  should  purchase  the  prop- 
erty ostensibly  for  cash,  but  really  on  credit 
and  thereby  oppressed  and  injured  the  ap- 
pellant, in  violation  of  his  duty  as  the  agent 
of  both  parties.  It  has  been  decided  that  the 
trustee  is  the  agent  of  the  grantor  and  cred- 
itor, but  not  that  he  is  the  ageat  of  the  cred- 
itor in  the  deed  of  trust  executed  to  him  and 
of  other  Hen  creditors,  nor  of  the  grantor 
and  purchasers  at  the  sale.  This  distinction 
is  not  regarded  as  important  but  its  tend- 
ency is  toward  clearness  and  accuracy  in  the 
disposition  of  this  question.  In  making  the 
terms  cash,  the  trustee  acted  within  the 
strict  letter  of  the  contract,  the  grantor  hav- 
ing authorized  a  sale  for  cash,  and  in  fail- 
ing to  give  the  appellant  personal  notice  ot 
the  sale  the  trustee  violated  no  duty  imposed 
upon  him,  as  has  been  demonstrated.  Of  the 
alleged  agreement  and  understanding  be- 
tween the  trustee  and  the  purchaser,  prior  to 
the  sale,  that  they  should  purchase  at  the 
price  at  which  the  land  was  knocked  down 
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to  them,  and  haye  the  benefit  of  time  on  the 
purchase  money,  there  is  no  proof.  What  is 
urged  as  evidence  is  the  language  of  the 
trustee  in  his  deposition  on  cross-examina- 
tion, where  he  said:  "Immediately  after 
making  the  sale,  I  went  down  to  the  bank 
with  Judge  Campbell,  where  the  arrange- 
ment was  made.  He  signed  the  notes  there, 
and  I  then  went  to  Mr.  Porter's  house  and 
got  his  signature  to  the  notes"— it  being 
pointed  out  that  the  word  •'immediately,"  by 
its  definition,  shows  that  his  going  down  to 
the  bank  with  Judge  Campbell  was  in  pursu- 
ance of  some  agreement,  and  none  could 
haye  been  made  after  the  sale  and  before 
they  went  down  there,  and  that,  therefore,  it 
must  have  been  made  prior  to  the  sale.  Even 
learned  men  are  not  supposed  to  use  words 
in  the  sense  of  their  exact  definitions  at  all 
times,  and  it  is  a  well-known  rule  of  law  that 
the  whole  of  language  importing  an  admis- 
sion must  be  taken,  read,  and  considered  to- 
gether. One  word  or  clause  cannot  be  per- 
mitted to  control  other  language  in  conflict 
with  it  Cranmer  and  Porter  both  testify 
that  there  was  no  such  agreement  or  ar- 
rangement Cranmer  says  the  time  arrange- 
ment was  suggested  after  the  sale  by  Camp- 
bell because  of  the  prevalence  of  rumors  of 
litigation,  and  he,  as  the  attorney  of  the  col- 
lege, his  client,  which  is  entitled  to  receive 
all  the  purchase  money,  consented  to  take 
$5,000  cash,  and  give  time  as  to  the  balance. 
As  the  charge  of  collusion  is  supported  by 
nothing  except  the  alleged  admission,  sup- 
plemented by  the  fact  that  time  was  given, 
and  the  whole  of  the  testimony  on  that  ques- 
tion clearly  negatives  the  proposition,  there 
la  no  admission  nor  any  evidence  of  the 
charge.  Clearly,  there  was  no  fraud  on  the 
part  of  the  trustee,  and,  unless  there  was 
such  Inadequacy  of  price  as  calls  upon  a 
court  of  equity  to  set  aside  the  sale,  there  is 
nothing  shown  which  even  savors  of  fraud. 
There  is  some  testimony  tending  to  show 
Inadequacy.  One  man,  the  president  of  the 
defunct  company,  testifies  to  $30,000  as  the 
value  of  the  property,  but  others  say  that  it 
brought  all  it  was  fairly  worth.  There  was 
competitive  bidding,  A.  F.  Wilkins  having 
run  it  np  to  $12,900.  The  value  of  the  prop- 
erty  Is  a  question  of  fact,  and  has  been  pass- 
ed upon  by  the  court  below;  the  issue,  as 
made  by  the  witnesses,  being  whether  the 
property  brought  its  full  value,  not  the 
amount  of  inadequacy.  Inadequacy  of  price 
must  be  very  great  to  warrant  the  court  in 
setting  aside  a  sale.  In  the  absence  of  evi- 
dence tending  to  impeach  the  fairness  of  a 
sale,  '^t  cannot  be  set  aside  for  inadequacy 
of  price,  unless  It  be  so  inadequate  as  to 
Justify  the  presumption  of  fraud  and  col- 
Inslon,  and,  to  Justify  such  presumption  from 
tills  Inadequacy  alone,  it  must  be  so  strong 
and  manifest  an  inadequacy  as  to  shock  the 
conscience  and  confound  the  Judgment  of  any 
man  of  common  sense.  Half  the  estimated 
▼alue  of  such  property  is  not  such  an  inade- 


quacy." Bradford  v.  McConihay,  15  W.  Va. 
732.  A  sale  under  a  deed  of  trust  will  not 
be  set  aside  unless  for  weighty  reasons.  Cor- 
rothers  v.  Harris,  23  W.  Va.  177.  Even  in 
the  case  of  Judicial  sales,  where  no  advance 
bid  has  been  made,  and  the  objection  to 
confirmation  is  grounded  upon  the  Inade- 
quacy of  price,  supported  only  by  parol  evi- 
dence, the  proof  must  be  very  clear.  Con- 
nell  V.  Wllhelm,  86  W.  Va.  598,  15  S.  B.  245. 
In  another  case  of  Judicial  sale,  where  a  like 
objection  was  made.  Judge  Brannon,  deliver- 
ing the  opinion  of  the  court  said:  ''Affidavits 
of  individual  opinion  of  the  worth  of  the  land 
placed  the  property  higher;  but  that  is  only 
opinion.  There  was  no  offer  by  any  one  of 
greater  price;  no  guaranty  that  on  a  third 
sale  the  land  would  fetch  more."  Schmertz 
y.  Hammond,  61  W.  Va.  408,  41  8.  E.  184. 
The  argument. in  the  brief  of  counsel  for  ap- 
pellant is  that  this  sale  ought  to  be  treated 
as  an  unconfirmed  Judicial  sale.  If  that  could 
be  conceded,  the  sale  could  not  be  set  aside 
upon  the  grounds  thus  far  considered,  under 
the  authorities  cited,  as  well  as  many  others 
that  might  be  referred  to.  It  seems  that  in 
the  amended  bill  there  was  a  sort  of  an  offer 
to  pay  more  for  the  property,  but  It  was  not 
accompanied  by  any  bid,  or  bond,  or  guar- 
anty of  any  kind,  and  it  gave  no  assurance 
that  if  another  sale  should  be  allowed,  a 
larger  price  would  be  obtained.  Where  a 
Judicial  sale  has  been  regular,  and  there  is 
an  effort  to  defeat  confirmation  on  the  ground 
of  inadequacy  of  price,  there  must  be  an 
upset  bid,  accompanied  by  security.  Kable 
V.  Mitchell,  9  W.  Va.  402.  Surely,  a  subse- 
quent lienor  or  purchaser  of  property  sold 
under  a  deed  of  trust  is  entitled  to  no  greater 
equity  against  a  purchaser  under  a  prior  deed 
of  trust,  at  a  sale  made  by  the  trustee,  than 
a  lienor  upon  or  owner  of  property  sold  at 
Judicial  sale  can  claim. 

As  to  the  alleged  credit  of  $300,  the  evi- 
dence shows  that  the  note  was  simply,  held 
as  collateral  security  for  the  trust  debt,  and 
was  not  to  be  credited  until  paid.  It  was  not 
paid,  there  being  no  pretense  that  anything 
was  paid  on  it  except  $54.  This  payment  is 
admitted,  and  no  credit  is  given  for  it  it 
seems;  but  the  sale  cannot  be  set  aside  on 
that  account  The  following  language  of 
Moncure,  P.,  in  Hogan  v.  Duke,  20  Grat  244, 
approved  and  applied  in  Sandusky  v.  Faris, 
49  W.  Va.  150,  38  S.  E.  503,  settles  this  con- 
tention: "The  bill  does  not  allege  any  at- 
tempt by  the  plaintiff  to  have  a  settlement 
of  any  of  these  matters  with  Duke,  or  any 
refusal  of  Duke  to  settle  them.  On  the  con- 
trary, it  alleges  that  he  promised  to  credit 
them,  but  has  failed  to  do  so.  Non  constat 
that  he  was  not  willing  to  credit  them  when 
the  balance  due  on  the  bonds  was  ready  to  be 
settled  by  the  debtor,  or  out  of  the  proceeds 
of  the  trust  sale  of  this  property."  The  col- 
lege people  admit  the  payment  of  $54,  and 
that  It  is  to  be  credited  on  the  debt;  hence 
there  is  no  controversy  about  it  and  no  rea 
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son  for  any  Interposition  on  the  part  of  a 
court  of  equity  upon  that  ground.  Even  if 
there  were  a  controversy,  it  is  not  clear  that 
the  sale  should  he  set  aside  on  account  of  it, 
for  it  is  not  a  matter  with  which  the  pur- 
chaser has  anything  to  do,  but  is  such  as  may 
be  settled  by  a  court  of  equity  between  the 
parties  who  are  concerned  in  it,  without 
affecting  the  sale. 

For  the  reasons  herein  given,  the  decree 
complained  of  should  be  affirmed,  with  costs. 

(54  W.  Va.  103) 

CHAPMAN  et  al.  v.   MILL  CREEK   COAL 
&  COKE  CO.  et  al. 

(Supreme  Coort  of  Appeals  of  West  Virginia. 

Nov.  28,  1903.) 

DEED— CONSTRUCTION— RESERVATION. 

1.  C.  and  H.  conveyed  to  P.  925  acres  of 
land  by  deed  in  which  there  is  this  language, 
a|ter  the  granting  clause:  "Excepting  always 
tHat  the  parties  of  the  first  part  hereby  ex- 
pressly reserve  to  themselves,  their  heirs  and 
assigns,  forever,  the  use  and  occupancy  of  any 
one  of  the  coal  banks  on  said  land  that  they 
may  at  any  time  hereafter,  or  that  either  of 
them  or  their  heirs  or  assigns  may  jointly  or 
severally  select,  together  with  right  of  way  for 
ingress  and  egress  to  and  from  same."  There 
are  six  separate  coal  veins  underl^in^  the 
land.  The  heirs  of  the  said  grantors  mstituted 
their  action  of  ejectment  to  recover  one  of  said 
coal  veins  or  seams,  designating  it,  and  claim- 
ing under  said  exception  or  reservation,  from 
the  defendants,  who  claim  title  to  all  the  coal 
under  the  deed  to  P.  Held,  that  such  deed 
does  not  reserve  the  title  to  said  coal,  or  to 
any  part  thereof,  and  that  said  reservation  or 
exception  will  not  support  an  action  of  eject- 
ment for  said  coal. 

Poffenbarger,  J.,  dissenting* 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Mercer  County;  J. 
M.  Sanders,  Judge. 

Action  by  A.  A.  Chapman  and  others 
against  the  Mill  Creek  Coal  &  Coke  Compa 
ny  and  others.  Judgment  for  defendants, 
and- plaintiffs  bring  error.    Affirmed. 

O.  W.  Smith,  C.  R.  McNutt,  White  A  Bu- 
chanan, and  John  Osborne,  for  plaintiffs  In 
error.  A.  W.  Reynolds  and  J.  S.  Clark,  for 
defendants  in  error. 

MILLER,  J.  By  grant  bearing  date  on 
the  1st  day  of  July,  1851,  there  was  granted 
by  the  commonwealth  of  Virginia  to  David 
Hall  and  Henly  Chapman  a  tract  of  land 
containing  1,750  acres,  lying  in  the  counties 
of  Mercer  and  Tazewell,  the  greater  part 
thereof  being  in  Mercer.  The  boundaries 
are  set  out  in  the  grant.  On  the  5th  day  of 
April,  1856,  Hall  and  wife  and  Chapman,  by 
their  deed,  granted  to  David  K.  Perdue,  for 
the  consideration  of  $807.75,  that  part  of  said 
tract  lying  in  the  county  of  Mercer,  contain- 
ing about  925  acres,  described  in  the  deed 
by  metes  and  bounds.  The  deed  contains 
the  following  exception  or  reservation:  "Ex- 
cepting always  that  the  parties  of  the 
first  part  hereby  expressly  reserve  to  them- 
selves, their  heirs  and  assigns,  forever,  the 


use  and  occupancy  of  any  one  of  the  coal 
banks  on  said  land  that  they  may  at  any 
time  hereafter  or  that  either  of  them  or 
their  heirs  or  assigns  may  Jointly  or  several- 
ly select,  together  with  right  of  way  for  in- 
gress and  egress  to  and  from  same;  and  the 
said  parties  of  first  part  for  themselves, 
their  heirs,  etc.,  hereby  alien  and  convey  to 
the  said  party  of  the  second  part  all  the 
right,  title,  and  interest  which  they  acquired 
in  and  to  the  said  parcel  of  925  acres  of  land 
by  virtue  of  their  grant  as  aforesaid;  and 
they  will  warrant  and  defend  the  title  to 
the  same,  with  the  reservation  as  aforesaid, 
against  all  persons  claiming  by,  through,  or 
under  them,  and  from  none  else."  At  the 
October  rules,  1893,  A.  A.  Chapman,  Charles 
T.  Painter,  S.  W.  Nowlin,  and  65  others  filed 
their  declaration  in  ejectment  in  the  clerk's 
office  of  the  circuit  court  of  Mercer  county 
against  the  defendant  Mill  Creek  Coal  & 
Coke  Company,  a  corporation,  alleging  there- 
in that  "on  the  Ist  day  of  May,  1893,  the 
said  plaintiffs  were  possessed  in  fee  of  a  cer- 
tain coal  bank  or  coal  seam  known  as  rein 
or  seam  number  3,  in  a  certain  parcel  or 
tract  of  land,  lying  and  being  mainly  in  the 
said  county  of  Mercer  and  state  of  West 
Virginia,  containing  nine  hundred  and  twen- 
ty-five acres,  being  the  same  land  conveyed 
by  Henly  Chapman  and  David  Hall  to  David 
K.  Perdue  by  deed  dated  April  5th  In  the 
year  1856."  The  metes  and  bounds  as  in 
said  deed  were  then  set  out.  Afterwards, 
on  the  24th  day  of  February,  1894,  by  order 
of  the  court,  E.  W.  Clark,  H.  M.  Bell,  and 
Joseph  I.  Doran,  trustees  of  the  Flat  Top 
Coal  Land  Association,  landlords  of  the  de- 
fendant, were  made  defendants  with  the  said 
Mill  Creek  Coal  &  Coke  Company.  After 
sundry  orders  had  been  made  from  time  to 
time  in  the  action,  the  defendants,  at  the 
May  term,  1902,  entered  their  plea  of  not 
guilty,  and,  issue  being  Joined,  a  Jury  was 
selected  and  sworn  to  try  the  same.  At  the 
close  of  plaintiffs'  evidence  in  chief  it  was 
all  stricken  out  by  the  court  on  motion  of 
defendants.  The  plaintiffs  then  declining  to 
take  a  nonsuit,  the  Jury,  being  instructed  by 
the  court  so  to  do,  found  a  verdict  for  the 
defendants,  to  which  the  plaintiffs  excepted, 
and  moved  the  comi:  to  set  it  aside  and  to 
grant  them  a  new  trial.  This  motion  being 
also  refused  by  the  court,  the  plaintiffs  again 
excepted,  and  the  court  then  rendered  Judg- 
ment against  them  on  the  verdict.  All  of 
the  evidence  introduced  on  the  trial  is  certi- 
fied in  a  bill  of  exceptions  and  is  a  part  of 
the  record.  To  the  Judgment  aforesaid  plain- 
tiffs obtained  a  writ  of  error  and  supersede- 
as, and  say,  for  assignment  of  error,  that 
the  verdict  aforesaid  is  contrary  to  the  law 
and  the  evidence;  that  it  was  error  to  ex- 
clude plaintiffs'  evidence  from  the  Jury  and 
direct  the  Jury  to  find  for  defendants;  and 
that  the  refusal  of  the  court  to  set  aside  the 
verdict  and  grant  plaintiffs  a  new  trial  waa 
also  error. 
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Plaintiffs  are  the  descendants  and  heirs  at 
law  of  grantors  Hall  and  Chapman,  and 
claim  the  said  coal  hank  or  coal  seam  by 
virtue  of  the  reservation  in  the  deed  as 
aforesaid.  The  defendants  claim  under  said 
deed,  and  contend  that  the  reservation  there- 
in was  and  is  void  for  uncertainty,  and  be- 
cause it  infringes  the  rule  against  perpetui- 
ties; that  the  right  of  selecting  a  "coal 
bank/'  reserved  to  the  grantors  in  the  deed 
to  Pc^rdue,  could  be  exercised  by  the  grantors 
only,  and  did  not  survive  them;  that  the 
right  reserved  to  select  a  "coal  bank"  does 
not  give  the  right  to  select  a  coal  vein;  that 
the  right  reserved  as  aforesaid  is  not  suffi- 
cient to  support  an  action  of  ejectment;  and 
that,  if  the  said  reservation  is  a  vested  in- 
terest in  the  land,  it  has  been  forfeited  to 
the  state  for  nonentry  and  nonpayment  of 
taxes  thereon  according  to  law. 

For  the  purposes  of  its  consideration,  it  is 
immaterial  whether  that  part  of  the  deed  of 
Hall  and  Chapman  to  Perdue,  upon  which 
plaintiffs  predicate  their  action,  is  called  an 
exception  or  reservation.  Technically,  they 
are  different  in  meaning,  but  have  often  been 
used  as  synonymous.  * 'Though  apt  words  of 
reservation  be  used,  they  will  be  construed  as 
an  exception  if  such  was  the  design  of  the  par- 
ties." Kister  v.  Reeser,  98  Pa.  1,  42  Am.  Rep. 
608.  In  order  to  determine  the  questions 
raised,  it  is  necessary,  first,  to  ascertain  the 
meaning  of  the  words  employed  by  the  par- 
ties to  the  deed.  In  doing  so  we  must  take 
the  language  used  most  strongly  against  the 
grantors.  Hammon  on  Contracts  states  the 
following  rules  for  the  construction  of  deeds 
and  other  written  Instruments:  "Ambiguous 
words  are  to  be  taken  most  strongly  against 
the  person  using  tbem."  Section  413,  and 
cases  dted.  "This  rule  is  applied  to  excep- 
tions and  provisos  in  deeds.  They  are  taken 
most  favorably  to  the  grantee."  Id.  note  132. 
"Conditions,  exceptions,  reservations,  and  pro- 
visos are  to  be  strictly  construed  against  the 
person  in  whose  favor  they  are  introduced. 
Nor  will  the  law  permit  a  thing  which  is  ex- 
pressly granted,  covenanted,  or  promised  to  be 
defeated  by  subsequent  restrictions."  Section 
411.  "Contemporaneous  construction  of  a  con- 
tract is  that  drawn  from  the  time  when  and- 
the  circumstances  under  which  the  contract 
originated.  It  is  of  great  weight  in  determin- 
ing the  intent  of  the  parties,  ♦  •  ♦  And 
the  state  of  the  coimtry  and  of  the  manners  of 
society  at  the  time  the  contract  was  made  is 
also  to  be  regarded  in  giving  it  a  construc- 
tion." Section  398.  These  principles  are  sup- 
ported by  Hurst  v.  Hurst,  7  W.  Va.  299;  Gib- 
ney  v.  Fltzsimmons,  45  W.  Va.  342,  32  S.  B. 
189. 

The  foregoing  rules  will  now  be. applied  to 
the  deed  in  question.  The  word  "bank"  is  de- 
fined in  standard  dictionaries  as  "the  face  of 
a  coal  vein  in  process  of  being  mined";  "the 
surface  immediately  about  the  mouth  of  a 
mine";  also,  'to  form,  or  lie  in  banks."  In 
geology  a  thin  layer  or  stratum  of  rock  is 


called  a  "seam."  The  samp>  term  is  applied 
to  coal.  "Vein  of  coal,"  "coal  bed,"  and  "coa^ 
seam"  are  used  as  equivalent  terms.  In  1856, 
when  the  deed  to  Perdue  was  executed,  that 
section  of  country  in  which  the  land  In  ques- 
tion lies  was  almost  an  uninhabited  wilder- 
ness. So  far  as  this  record  discloses,  there 
was  but  one  family  living  near  the  land. 
There  were  no  roads  to  it  As  a  witness  de- 
scribes it:  "There  was  nothing  but  cow  paths. 
There  was  at  that  time  an  opening  in  the  land, 
from  which  coal  was  taken  for  blacks mithing 
purposes."  Another  witness  says:  **They  Just 
cut  it  out  [the  coal]  with  a  mattock,  or  some- 
thing like  that  There  was  no  place  in  under 
the  ground  at  all  at  the  time,  and  I  don't  sup- 
pose that  there  was  anybody  in  the  county 
that  would  have  gone  under  the  ground  ten 
feet  then.  They  carried  the  coal  away  on 
their  shoulders  through  bushes  and  brush. 
There  was  no  use  made  of  coal  in  that  part  of 
the  county  then  except  by  blacksmiths."  He 
further  states  "that  he  never  knew  anybody 
at  that  time  to  go  there  [to  the  place  of  get- 
ting coal]  with  a  horse  or  wagon;  that  the 
coal  could  not  have  been  taken  in  that  way; 
that  there  was  a  path  which  crossed  the  ridge 
between  a  quarter  and  half  mile  from  the  coal 
opening;  that  it  wasn't  much  more  than  a 
path,  because  there  were  at  that  time  very 
few  people  there  to  use  it  [the  path],  and  it 
was  used  only  for  going  to  mill  and  such 
things."  It  is  fair  to  presume  that  coal  in 
that  section  at  that  time  had  no  commercial 
value,  and  that  no  person  then  knew  the  land 
was  underlaid  with  the  deposits  of  coal  which 
have  since  been  discovered.  Certainly  the 
parties  to  the  deed  did  not  expect  the  mining 
developments  and  great  increase  in  the  value 
of  coal  and  coal  lands  in  that  section  of  the 
state,  which  have  taken  place  since  that  time. 
It  appears  that  six  veins  of  coal  underlie 
the  land  in  controversy.  Since  the  coal  de- 
velopments in  that  region,  those  veins  have 
been  numbered,  and  are  known  as  coal  veins 
Nos.  1,  2,  3,  4,  5,  and  6,  respectively;  the  low- 
est one  being  No.  1,  the  highest  No.  6.  No.  2 
is  about  40  feet  below  No.  3,  and  is  30  to  36 
inches  in  thickness.  No.  1  is  50  to  60  feet  be- 
low No.  2.  No.  6  is  from  150  to  175  feet 
above  No.  3,  and  is  between  3  and  4  feet  in 
thickness.  The  thickness  of  vein  No.  3,  the 
one  in  controversy,  is  from  7%  to  8  feet  Of 
the  tract  of  1,750  acres  Hall  and  Chapman 
conveyed  925  and  retained  825  acres.  They 
also  expressly  reserved  to  themselves,  their 
heirs  and  assigns,  forever,  the  use  and  occu- 
pancy of  any  of  the  coal  banks  on  said  land 
(conveyed)  which  they  might  at  any  time 
thereafter  or  that  either  of  them  or  their  heirs 
or  assigns  might  jointly  or  severally  select, 
together  with  the  right  of  way  for  ingress  and 
egress  to  and  from  the  bank  so  selected.  The 
exception  for  the  use  and  occupancy  of  the 
coal  bank  and  for  the  right  of  way  are  in  one 
sentence.  "By  the  term  *right  of  way*  is  gen- 
erally meant  a  private  way,  which  is  an  in- 
corporeal hereditament  of  that  class  of  ease- 
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ments  In  which  a  particular  person  or  partlct 
nlar  description  of  persons  have  an  Interest 
and  a  right,  though  another  person  Is  the  own- 
er of  the  fee  of  the  land  In  which  It  is  claim- 
ed." Angell  on  Highways  (3d  Ed.)  §  1.  Ac- 
cording to  this  author,  the  exception  as  to  the 
"right  of  way"  reserves  an  Incorporeal  here- 
ditament only,  and  not  the  title  to  any  portion 
of  the  land.  Again,  this  clause  reserves  "the 
right  of  way  for  Ingress  and  egress  to  and 
from"  the  coal  bank  which  might  be  so  se- 
lected. This  language  certainly  does  not  con- 
fer upon  the  grantors,  or  those  who  claim  un- 
der them,  the  right  to  pass  over  the  tract  of 
land  to  the  several  openings  of  the  various 
mines  which  might  be  necessary  for  the  pur- 
pose of  mining  coal  vein  No.  3.  It  is  shown 
that  it  would  be  Impracticable  to  mine  all  of 
the  coal  In  that  vein  from  one  opening. 

Does  this  clause  in  the  deed  retain  in  the 
grantors  the  title  to  any  coal,  and,  if  so,  to 
how  much?  If  it  reserves  to  the  grantors 
the  title  to  any  one  of  the  coal  veins,  or 
coal  beds  on  the  land,  it  reserves  the  title 
to  all.  The  selection  was  to  be  made  in  the 
future,  and,  on  this  theory,  when  the  selec- 
tion was  made,  if  ever,  the  title  to  the  coal 
veins  not  selected  remained  in  the  grantors, 
their  heirs  or  assigns,  because  "no  estate  of 
inheritance  or  freehold,  or  for  a  term  of 
more  than  five  years,  shall  be  conveyed  un- 
less by  deed  or  will."  Code  1899,  c.  71,  §  1; 
Code  Va.  1860,  c  116,  §  1.  If,  under  the 
deed,  the  title  to  the  coal  passed  to  Perdue, 
he  or  his  assigns  for  the  same  reason  held 
the  title  after  the  selection  was  made  by 
the  heirs  of  Hall  and  Chapman.  In  United 
States  V.  Grundy,  3  Cranch,  337,  352.  2  L. 
Ed.  459,  the  Court  says:  "It  seems  to  be 
of  the  very  nature  of  a  right  to  elect  one 
of  two  things;  that  actual  ownership  is  not 
acquired  in  either  until  it  be  elected;  and,  if 
the  penalty  of  an  offense  be  not  the  positive 
forfeiture  of  a  particular  thing,  but  one  of 
two  things,  at  the  choice  of  the  person  claim- 
ing the  forfeiture,  it  would  seem  to  be  alter- 
ing materially  the  situation  in  which  that 
person  is  placed  to  say  that  either  is  vested 
in  him  before  he  makes  that  choice.  If  both 
are  vested  in  him,  it  is  not  an  election  which 
to  take,  but  which  to  reject  It  is  not  a 
forfeiture  of  one  of  two  things,  but  a  for- 
feiture of  two  things,  of  which  one  only  can 
be  retained."  In  Sir  Rowland  Heyward*s 
Case,  2  Coke,  35a,  it  is  held  that:  "If  I  have 
three  horses,  and  I  give  you  one  of  my 
horses.  In  this  case,  the  election  ought  to  be 
made  in  the  lifetime  of  the  parties,  for,  inas- 
much as  one  of  the  horses  is  given  in  cer- 
tainty, the  certainty,  and  thereby  the  prop- 
erty, begins  by  election."  If  we  hold  that 
the  title  to  the  coal  beds  or  any  of  them 
remained  in  Hall  and  Chapman,  their  heirs 
or  assigns,  until  the  reserved  right  of  selec- 
tion was  exercised,  it  follows  that  the  deed 
to  Perdue  was  and  is.  In  effect,  nugatory,  as 
to  the  coal  underlying  the  land,  because  the 
grantee  could  not  lawfully  sell  or  use  it  un- 


til the  reserved  interest  was  definitely  as- 
certained, which  might  not  be  done  within 
a  hundred  years  or  more.  "A  deed  should 
be  considered  as  intended  to  have  some  ef- 
fect, and  a  construction  making  it  operative 
will  be  preferred  to  one  rendering  it  void. 
Some  effect  will,  if  possible,  be  given  to  the 
instrument,  for  it  will  not  be  intended  that 
the  parties  meant  it  to  be  a  nullity."  Devlin 
on  Deeds,  vol.  2,  $  850.  If  grantors  reserved 
the  title  to  the  coal,  or  any  part  thereof, 
neither  Perdue  nor  his  assigns  could  main- 
tain an  action  against  a  person  fur  the  dig- 
ging or  removal  thereof  from  any  of  the 
veins  until  after  a  selection  as  aforesaid. 
The  lien  of  a  judgment  against  Perdue  or 
his  heirs  or  assigns  would  not  have  attached 
to  any  of  the  coal.  "The  lien  of  a  Judgment 
attaches  to  the  precise  interest  or  estate 
which  the  Judgment  debtor  has  actually  and 
effectively  in  the  land."  Black  on  Judg.  f 
420;  Marshall's  Bx'r  v.  Hall,  42  W.  Va.  Sn, 
26  S.  E.  300;  Cleavenger  y.  Felton,  46  W. 
Va.  249,  33  S.  B.  117. 

Henly  Chapman,  one  of  the  grantees,  died 
in  April,  1864,  and  David  Hall,  the  other, 
died  in  Indiana  in  1867.  Their  hehrs  and 
claimants  under  them,  at  the  time  of  the 
trial  of  the  action,  resided  in  Arkansas, 
Idaho,  Kansas,  Missouri,  West  Virginia,  and 
other  sections  of  the  Country.  The  Hall 
hein  were  represented  by  their  agent  and 
attorney  in  fact,  D.  H.  Torbett,  a  grandson 
of  David  Hall.  The  grantors  in  the  deed 
before  their  deaths,  and  their  heirs,  at  differ- 
ent times  had  removed  from  the  section  of 
country  in  which  the  land  is  situated,  seem- 
ingly leaving  no  interests  behind  them.  Thir- 
ty-seven years  had  elapsed  after  the  execu- 
tion of  the  deed  before  their  action  of  eject- 
ment was  commenced.  The  marvelous  de- 
velopments of  the  last  25  years  in  Mercer 
and  adjoining  counties  had  made  the  coal 
underlying  that  tract  of  land  immensely  valu- 
able. Vein  No.  3,  the  most  valuable  of  the 
six,  had  been  opened,  and  in  1893  was  being 
mined  by  persons  holding  under  the  title  con- 
veyed to  Perdue.  Plaintiffs  then  for  the 
first  time  sought  to  make  their  selection  un- 
der the  reservation  in  the  deed,  selected  Na 
3  as  the  "coal  bank"  referred  to  in  the  deed, 
and  commenced  their  aforesaid  action  for  its 
recovery.  These  are  circumstances  against 
the  contention  of  plaintiffs  t^t  they  have  a 
vested  right  in  the  land,  th(\coal  in  place 
being  a  part  of  the  freehold.  *  Tell  me,"  said 
Lord  Chancellor  Sugden,  "wlVt  you  have 
done  under  such  deed,  and  I  Vill  tell  you 
what  the  deed  means."  CapenVi's  Adm*r8 
V.  Caperton's  Hehrs,  36  W.  Va.' 486,  15  S. 
E.  257,  and  authorities  there  cl.^  Plain- 
tiffs* action  is  brought  on  the  .IBsumptlon 
that  Hall  and  Chapman  reserved  tfce  title  to 
this  coal  vein,  and  that  the  title  thereto  de- 
scended to  them.  If  we  adopt  this 'construc- 
tion of  the  reservation  in  the  deed,*"*^e  must 
say  that,  instead  of  a  reserved  rl^t  of  se- 
lection, the  grantors  and  their  heirs '^^d  and 
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liave  the  right  of  rejection  ot  five  of  the  six 
coal  veins.  9ut  the  language  is,  "Excepting 
always  that  the  parties  of  the  first  part 
hereby  expressly  reserve  to  themselves  their 
heirs  and  assigns*  forever,  the  use  and  oc- 
cupancy of  any  one  of  the  coal  banks  on  said 
land  that  they  may  at  any  time  hereafter 
*  *  *  select,"  etc.  This  language  imports 
a  future  selection,  and  does  not  indicate  an 
Intention  of  the  grantors  to  hold  the  effect 
and  operation  of  the  deed  in  abeyance.  To 
select  is  to  make  choice  of  that  which  is 
most  desirable  or  suitable.  Selection  does 
not  carry  with  it  the  idea  of  ownership  un- 
til the  selection  be  made.  The  customer  se- 
lects the  article  desired  from  the  stock  of 
the  merchant  The  settler  selects  and  takes 
up  a  parcel  of  land  from  the  public  domain, 
under  the  provisions  of  the  land  act 

Plaintiffs  cite  numerous  authorities  to  sup- 
port their  contention,  among  which  is  Mapel 
V.  John,  42  W.  Va.  30,  24  S.  B.  608,  32  L. 
R.  A.  800,  57  Am.  St.  Rep.  839.  In  the 
opinion,  at  page  37,  42  W.  Va.,  page  611,  24 
S.  E.,  32  L.  R.  A.  800,  57  Am.  St  Rep.  839, 
Judge  Holt  says:  ''This  brings  us  to  the 
evidence.  Joshua  M.  Ross  sold  and  conveyed 
to  Jesse  Everly,  by  deed  dated  16th  Febru- 
ary, 1860,  the  land  now  owned  by  plaintiff, 
Mapel.  In  it  he  makes  this  reservation: 
'The  said  Ross  excepts  the  privilege  of  coal 
for  his  part  of  the  farm  at  the  bank  now  in 
use.'  What  Ross  did  not  then  sell,  which 
he  calls  'his  part  of  the  farm,'  is  the  land 
now  owned  by  defendant,  John.  As  to  the 
nature  and  extent  of  defendant's  right  to 
mine  coal  on  plaintiff's  land,  it  is  enough  for 
our  present  purpose  to  say  that  the  privilege 
to  mine  coal  at  the  bank  then  in  use  was  an 
easement  annexed  to  defendant's  land,  the 
dominant  tenement,  to  mine  coal  at  that 
open  mine  on  plaintiff's  land,  the  servient 
tenement,  which  was  only  a  privilege  to  take 
coal  at  a  particular  place  for  a  particular 
purpose,"  etc  We  do  not  think  that  this 
case  adds  any  strength  to  the  contention  of 
the  plaintiffs. 

Testing  the  language  of  the  reservation  in 
the  deed  by  the  rules  above  laid  down,  and 
giving  due  consideration  to  the  time  when 
and  the  circumstances  under  which  the  deed 
was  executed,  our  conclusion  is  that  Hall 
and  Chapman  did  not,  in  and  by  said  deed, 
reserve  to  themselves,  their  heirs  or  assigns, 
the  title  to  the  coal,  or  any  part  thereof,  un- 
derlying the  said  925-acre  tract  of  land.  We 
are  further,  of  opinion  that  the  exception  in 
the  deed,  if  good  for  any  purpose,  reserved 
only  the  right  to  take  coal  for  the  purposes 
for  which  it  was  then  used  in  that  section 
from  any  of  the  coal  veins  on  the  said  con- 
veyed tract  of  land  to  be  selected  by  the  per- 
sons mentioned  in  the  deed;  and  that  the 
terms,  use,  and  occupancy  of  any  one  of  the 
coal  banks  on  said  land  must  be  restricted 
to  the  purpose  of  digging  and  removal  of  coal 
for  the  purposes  aforesaid.    It  follows,  there- 


fore, that  the  said  action  of  ejectment  can- 
not be  successfully  maintained. 

In  Witten  v.  St  Clair,  27  W.  Va.  770,  771, 
the  court,  by  Judge  Snyder,  says:  "Accord- 
ingly, in  order  to  enable  the  plaintiff  to  sus- 
tain this  action,  it  is  essential  that  he  be 
clothed  with  the  legal  title  and  the  right  of 
possession  at  the  time  the  action  is  insti- 
tuted. The  plaintiff  must  always,  in  the  first 
Instance,  make  out  a  legal  and  possessory 
title  to  the  premises  in  controversy,  and  the 
defendant's  evidence  may  be  confined  to  the 
falsifying  his  adversary's  proofs  or  rebutting 
the  presumptions  which  may  arise  from 
them."  See,  also,  Suttle  v.  Railroad  Co.,  76 
Va.  284;  Hancock  v.  McAvoy  (Pa.)  25  Atl. 
47,  18  L.  R,  A.  781,  31  Am.  St  Rep.  774; 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  vol.  10,  482; 
Wait,  Actions  &  Defenses,  vol.  3,  p.  10.  A 
plaintiff  in  ejectment  must  at  the  time  of  in- 
stituting his  action  and  at  the  time  of  its 
trial  have  a  legal  title  to  the  land  he  sues  for. 
Am.  Dig.  (Cent  Ed.)  vol.  17,  col.  1960.  In 
Pennsylvania,  where  great  latitude  obtains, 
there  being  no  courts  of  chancery,  it  has  been 
held  that  ejectment  is  almost  the  only  action 
for  trying  title  to  land.  "But  the  action  will 
not  lie  for  a  mere  privilege  or  Incorporeal 
hereditament  The  general  rule  is  recog- 
nized in  Pennsylvania,  as  elsewhere,  that 
ejectment  will  only  lie  for  things  whereof 
possession  may  be  delivered,  by  the  sheriff. 
The  case  of  common  appendant  or  appur- 
tenant is  said  to  be  in  some  degree  an  ex- 
ception; but  then  the  officer,  by  giving  pos- 
session of  the  land,  gives  possession  of  the 
common."  Tyler  on  Eject.  &  Ad.  Enjoy.  59. 
On  page  37  the  same  author  says:  "By  the 
common  law  and  the  general  rule  an  eject- 
ment will  not  lie  for  anything  wherever  an 
entry  cannot  be  made,  or  of  which  the  sheriff 
cannot  deliver  possession.  It  would  follow, 
therefore,  by  this  rule,  that  ejectment  is 
only  maintainable  for  corporeal  heredita- 
ments." "Ejectment  will  not  lie  for  an  In- 
corporeal hereditament."  Am.  Dig.  (Cent 
Ed.)  vol.  17,  col.  1954.  The  exception  in  the 
deed  being  a  privilege  only,  as  the  right  to 
take  water  from  a  spring,  or  of  watering 
stock  at  a  stream  on  the  lands  of  another,  is 
an  incorporeal  hereditament  for  which  the 
action  of  ejectment  will  not  He.  A  decision 
of  the  other  questions  presented  is  therefore 
unnecessary. 

For  the  foregoing  reasons,  there  is  no  error 
in  the  Judgment  complained  of.  It  must  be 
affirmed. 

POFFENBARGER,  J.  (dissenting).  Being 
of  the  opinion  that  the  exception  contained 
in  the  deed,  though  in  form  a  reservation, 
does  not  lack  that  certainty  which  is  neces- 
sary to  vest  a  title,  and  that  by  its  express 
terms  it  carries  an  interest  in,  and  not  a 
mere  right  to  do  something  upon,  the  land, 
I  am  compelled  to  dissent  from  the  conclu- 
sion to  which  my  associates  have  come.   This 
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Ifi  not  a  case  In  which  a  choice  to  take  one  of 
several  different  things  is  reserved  or  grant- 
ed. It  is  an  express  exception,  which  is  prac- 
tically the  same  thing  as  a  grant,  of  .an  in- 
terest in  one  thing,  which  is  made  certain  by 
the  description  found  in  the  deed.  That  one 
thing  is  the  tract  of  land.  The  only  question 
«eft  for  determination  is  the  extent  of  the 
interest  excepted,  or  the  particular  designa- 
tion of  the  part  excepted.  Nobody  could 
hesitate  in  saying  that  it  was  competent  for 
the  grantors  to  reserve  to  themselves  all  the 
coal  in  the  tract  of  land  granted.  Having 
the  power  to  reserve  all,  can  It  be  -said  that 
they  had  not  the  power  to  reserve  part  of  the 
same  thing?  The  case  of  the  United  States 
V.  Grundy,  3  Cranch,  337,  2  L.  Ed.  459,  and 
the  hypothetical  case  put  in  Sir  Rowland 
Heyward*s  Case,  2  Coke,  359,  illustrate  an 
entirely  different  proposition  from  the  one  in- 
volved here.  In  the  former  the  United  States 
had  the  right  to  elect  whether  it  would  take 
a  ship  itself  or  the  value  of  that  ship  in  mon- 
ey, to  be  recovered  of  the  owner.  The  ship 
and  the  money  were  two  separate  and  dis- 
tinct entities  or  things.  Until  the  choice  was 
made,  it  was  left  wholly  uncertain  as  to 
which  of  those  things  would  be  taken.  There 
was  uncertainty  of  the  thing  In  which  the 
interest  would  be  taken.  The  statute  did 
not  provide  that  the  government  should  have 
an  interest  in  one  certain  thing,  leaving  the 
extent  of  that  interest  to  be  determined  by 
election,  but  said  that  the  government  should 
have,  by  reason  of  the  forfeiture  or  viola- 
tion of  the  statute,  an  Interest  in  one  thing 
or  an  interest  in  another  thing,  as  It  might 
elect,  without  saying  in  which  thing  it  should 
have  an  interest.  There  was  no  uncertainty 
of  any  kind  whatever.  Hence  no  title  could 
pass  or  vest  until  the  entity  in  which  it  was 
to  vest  was  indicated  and  made  certain  by 
the  election.  The  instance  of  giving  one  of 
three  horses  is  of  the  same  kind.  If  the  gift 
had  been  of  a  one-fourth  or  a  one-half  in- 
terest, according  to  the  election  of  the  donee. 
In  that  certain  white  horse  called  "John,"  an 
interest  would  have  passed  and  vested  at 
once.  Nothing  would  have  remained  unset- 
tled except  the  extent  of  that  interest,  and 
the  mode  of  making  that  certain  would  have 
been  expressly  stated  in  the  declaration  of 
gift.  The  specific  piece  of  property  in  which 
the  interest  is  given  is,  in  such  case,  designat- 
ed, pointed  out,  and  made  absolutely  certain. 
So,  in  this  case,  a  tract  of  land  is  described 
by  metes  and  bounds,  located  and  identified 
to  an  absolute  certainty,  and  then  the  deed 
says  one  of  the  coal  banks,  to  be  selected  by 
the  grantors,  is  reserved  and  excepted  from 
the  conveyance.  That  coal  bank  is  a  part 
of  the  one  thing  conveyed,  and  is  not  a  sep- 
arate and  distinct  entity.  All  six  of  the  coal 
veins,  and  the  strata  of  stone  between  them, 
and  the  earth  on  top.  and  all  that  lies  below 
constitute  the  thing  Identified  and  passed  by 
that  deed,  in  which  an  interest  Is  reserved. 
The  only  matter  left  open  is  the  amount  of 


the  interest,  and  the  means  of  ascertaining 
that  are  specified  in  the  deed.  That  is  cer- 
tain which  can  be  made  certain.  Suppose 
it  had  been  the  conveyance  of  100  acres  of 
land,  excepting  therefrom  1  acre,  or  10  acres, 
to  be  selected  by  the  grantor.  Would  that 
have  been  void  for  uncertainty?  By  no 
means.  "If  a  man  grants  twenty  acres,  par- 
cel of  his  manor,  without  any  other  descrip- 
tion of  them,  yet  the  grant  is  not  void,  for 
an  acre  is  a  thing  certain,  and  the  situation 
may  be  reduced  to  a  certainty  by  the  election 
of  the  grantee."  3  Bac.  Abr.  307.  "So,  if 
one  being  seised  of  a  great  waste,  grants  the 
moiety  of  a  yardland  lying  In  the  waste, 
without  ascertaining  what  part,  or  the  spe- 
cial name  of  the  land,  or  how  bounded,  this 
may  be  reduced  to  a  certainty  by  the  election 
of  the  grantee."  Id.  "When  one  and  the 
same  thing  passeth  to  the  donee  or  grantee, 
and  the  donee  or  grantiee  hath  election  in 
what  manner  or  degree  he  will  take  this, 
there  the  interest  passeth  immediately,  and 
the  partyi  his  heirs  or  executors,  may  make 
election  when  they  will."  Id.  311.  "And  it 
was  said  If  a  man  gives  two  acres  to  another, 
habendum  one  acre  to  him  in  fee  and  the 
other  acre  to  him  in  tall,  and  he  aliens  both, 
and  hath  issue,  and  dies,  in  this  case  the 
issue  may  bring  a  formedon  in  descender  for 
which  acre  he  will,  for  the  election  Is  not  de- 
termined by  his  death;  for  an  estate  passes 
presently  by  the  livery,  and  the  issue  shall 
take  by  descent."  Sir  Rowland  Heyward's 
Case,  2  Co.  3oa,  37a.  At  the  same  page 
Lord  Coke  says:  "When  nothing  passeth  to 
the  feoffee  or  grantee  before  the  election  to 
have  one  thing  or  the  other,  there  the  elec- 
tion ought  to  be  made  in  the  life  of  the  parties, 
and  the  heir  or  executor  cannot  make  the 
election.  But  when  an  estate  or  interest 
passeth  presently  to  the  feoffee,  donee,  or 
grantee,  there  election  may  be  made  by  them, 
or  by  their  heirs  or  executors.  When  a  thing 
passeth  to  the  donee  or  grantee,  and  the 
donee  or  grantee  hath  election  in  what  man- 
ner or  degree  he  will  take  it,  there  the  inter- 
est passeth  presently,  and  the  party,  his 
heirs  or  executors,  may  make  election  when 
they  will."  This  principle  was  applied  in 
Anderson  v.  Donelson's  Ex'rs,  1  Yerg.  (Tenn.) 
197,  under  the  following  conditions:  Ander- 
son had  covenanted  to  convey  to  Donelson 
700  acres  of  land,  to  be  selected  In  a  square 
or  oblong  out  of  any  one  of  the  four  corners 
of  a  large  tract  After  Donelson* s  death  his 
executor  selected  the  land,  and  Anderson  re- 
fused to  convey  It.  Thereupon  an  action 
was  brought  on  the  covenants.  In  deciding 
the  case  the  judge  quoted  and  applied  a  part 
of  the  language  above  quoted  from  Lord 
Coke,  and  then  said:  "It  is  a  simple  title 
bond  for  700  acres  of  land  out  of  a  5,000- 
acre  tract,  making  Donelson  in  equity  a  ten- 
ant in  common  with  Anderson  in  proportion 
as  the  700  acres  are  to  the  whole  tract;  and 
the  option  spoken  of  in  the  bond  refers  alone 
to  the  mode  of  partition,   which   Donelson 
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reserved  tbe  right  to  control  to  a  certain 
extent."  This  is  not  an  exceptional  case. 
A  great  many  others  so  hold  in  several  dif- 
ferent states,  some  of  which  are  cited  In 
support  of  the  following  text,  found  in  17 
Am.  &  Eng.  Enc  Law  (2d  Ed.)  663:  "Where 
a  conveyance  is  made  of  a  certain  number  of 
acres  of  a  tract  of  land,  not  described  by 
metes  and  bounds,  the  grantee  becomes  a 
tenant  in  common  with  the  grantor  or  the 
other  owners,  where  the  land  is  held  In  com- 
mon, of  the  entire  property,  the  extent  of  his 
Interest  being  determined  by  the  proportion 
which  the  number  of  acres  conveyed  bears 
to  the  number  of  acres  in  the  entire  tract." 
These  decisions  have  settled  what,  in  early 
times,  was  an  open  question,  namely,  wheth- 
er in  such  case  there  was  a  tenancy  in  com- 
mon. "Upon  a  covenant,  in  consideration  of 
marriage,  to  stand  seised  of  so  much  land  as 
shall  be  of  the  yearly  value  of  forty  marks, 
it  hath  been  a  question  Whether  they  to 
whom  the  assurance  was  made  might  enter 
into  any  ^rt  of  the  land  of  the  value  of 
forty  marks,  at  their  election,  and  hold  the 
same  in  severalty,  or  if  they  should  be  only 
tenants  in  common  with  the  other,  and 
whether  they  may  choose  one  acre  in  one 
place  and  one  acre  in  another,  and  so  through 
tbe  whole  land,  where  they  please."  3  Bac. 
Abr.  307,  308.  The  question  was  what  the 
relation  between  the  parties  should  be,  but 
no  doubt  was  expressed  that  an  interest  at- 
tached and  passed  by  such  a  covenant,  al- 
though far  more  uncertain  in  its  nature  than 
that  which  is  excepted  here  by  the  clause  in 
question. 

As  the  relation  of  co-tenancy  in  the  land  is 
created  by  this  exception,  it  was  in  the  power 
of  Perdue,  the  grantee,  or  any  person  claim- 
ing under  him,  to  compel  at  any  time  an  elec- 
tion on  the  part  of  the  grantors  or  their  heirs. 
Just  as  in  any  other  case.  One  co-tenant 
may,  by  a  proceeding  for  partition,  have  his 
interest  set  apart  for  his  separate  use  and  en- 
joyment. Before  the  statute  authorizing -con- 
veyances of  land  by  deed  without  livery  of 
seisin,  this  exception  could  hardly  have  been 
made,  and,  if  it  could  have  been  made,  it 
would  have  failed  if  the  election  were  not 
made  within  the  lifetime  of  the  party  in 
whose  favor  it  was  made.  A  man  could  not 
make  a  feoffment  to  commence  after  his  own 
death,  for  estates  of  freehold  could  not  be 
made  to  commence  in  future.  4  Bac.  Abr. 
203,  204.  Neither  could  a  man  reserve  to 
himself  a  life  estate.  Id.  204.  There  is  an- 
other reason  why,  under  a  feoffment,  it  was 
necessary  that  the  election  be  made  in  the 
lifetime  of  the  feoffee.  The  delivery  of  pos- 
session of  the  land  was  necessary  to  the  com- 
pletion of  the  transfer  of  title.  Lands  could 
only  pass  by  livery  of  seisin,  and  livery  of 
seisin  was  delivery  of  the  possession.  An- 
ciently this  was  done  without  any  writing, 
but  later  a  ^rter  or  deed  accompanied  it 
as  evidence  thereof,  but  the  delivery  of  the 
possession  continued  to  be  the  essential  part 


of  the  transaction.  Where  the  livery  was  in 
deed,  both  parties  went  upon  the  land,  and 
when  the  conveyance  was  by  livery  within  , 
view  or  livery  in  law,  title  did  not  vest  in  the 
feoffee  until  he  entered  upon  the  land.  Un- 
til entry  the  livery  operated  as  a  license  to 
take  possession  for  the  purpose  of  complet- 
ing title,  and,  if  the  feoffee  died  before  en- 
tering, his  heirs  could  not  enter.  4  Bac.  Abr. 
200,  202.  As  lands  now  pass  by  grant,  and 
estates  may  be  so  created  to  commence  in 
future,  these  old  principles  do  not  apply,  and 
election  is  not  necessary  to  the  completion  of 
title.  Entry  upon  the  land  is  no  longer  re- 
quired. Therefore  Bullock's  Case,  cited  in 
Sir  Rowland  Heyward's  Case,  is  not  appli- 
cable. That  was  a  feoffment  of  a  house  and 
17  acres  of  land  out  of  a  large  tract,  and  the 
land  was  not  selected  and  entered  upon  by 
the  feoffee  in  his  lifetime. 

Nor  do  I  think  the  exception  can  be  limited 
to  the  creation  of  a  mere  incorporeal  heredit- 
ament—the mere  right  to  go  upon  the  land 
and  dig  and  carry  away,  in  common  with  the 
other  owners,  coal.  The  exception  is  of  the 
use  and  occupation  of  the  coal  bank.  Occu- 
pancy, when  applied  to  real  estate,  implies 
an  estate  in  the  land.  An  occupant  of  land 
is  a  tenant  or  an  owner.  If  he  occupies  at 
the  will  of  the  owner,  he  has  an  estate  at  will 
or  at  sufferance;  if  for  a  period  of  years,  an 
estate  for  years;  if  for  a  lifetime  or  any 
greater  period,  he  has  an  estate  of  freehold. 
The  mere  right  to  go  upon  land  and  do  cer- 
tain acts,  such  as  to  take  away  the  wood  or 
coal,  is  not  an  estate  in  the  land  of  any  kind 
or  character.  Certain  grants  or  reservations 
in  respect  to  coal  have  been  held  by  the 
Pennsylvania  courts  to  create  mere  incor- 
poreal hereditaments,  and  not  to  pass  any  in- 
terest in  the  land.  But  in  most  of  these  in- 
stances the  instrument  disclosed  upon  its  face 
the  intent  to  pass  nothing  more  than  a  mere 
right  to  dig  and  carry,  away  coal;  not  all  the 
coal,  but  some  of  the  coal;  the  grantor  re- 
serving the  right  to  dig  and  carry  away  from 
the  same  seam  or  mine  also.  One  case  may 
be  said  to  be  somewhat  similar  to  this.  The 
Instrument  conferred  the  "free  right  .to  dig 
coal  at  the  coal  bed  under  my  lot,  with  the 
privilege  freely  to  carry  the  coal  from  the 
said  lot,  as  also  free  ingress  and  regress  to 
and  from  said  coal  bed  through  my  land  at 
all  times  hereafter,  doing  as  little  damage 
as  may  be  in  tlie  uses,"  etc.  Glonlnger  v. 
Goal  Co.,  55  Pa.  9,  93  Am.  Dec.  720.  That 
deed  expressly  gave  the  right  to  dig  and  car- 
ry away  coal.  It  did  not  give  in  express 
terms  the  use^and  occupation  of  the  coal 
bank,  as  the  reservation  here  does.  There 
is  no  escape  from  the  conclusion  that  this 
passes  an  interest  in  the  coal,  except  by  re- 
sorting to  construction,  so  as.  to  narrow  these 
terms  and  make  them  mean  less  than  the 
words  used  technically  and  ordinarily  mean. 
Rex  y.  Inhabitants  of  Eatington,  4  T.  R.  178. 
holds  that:  "If  A.,  residing  on  a  cottage  of 
his  own,  grant  it  by  lease  and  release  to  B. 
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in  fee,  in  consideration  of  £361,  witb  a  pro- 
viso *that  A.  shall  live  in  and  occupy  the  said 
cottage  with  the  appurtenances  as  he  thereto- 
fore had  done  and  then  did  for  life/  B.  only  * 
takes  an  estate  for  life  in  A."  Lord  Kenyon 
said:  *'If  this  question  had  depended  on  the 
first  words  in  the  proviso,  I  should  have 
thought  that  they  would  have  been  satisfied 
by  determining  that  only  a  liberty  to  Inhabit 
the  cottage  was  reserved  to  the  father;  but 
the  word  *occupy*  carries  the  interest  reserv- 
ed still  farther,  and  shows  that  the  whole  es- 
tate was  intended  to  be  reserved  to  him." 
Ashhurst,  J.,  said:  "The  word  'occupy*  In 
the  proviso  is  extremely  material  to  show 
that  the  deed  must  have  this  operation;  for  It 
Is  a  reservation  of  the  thing  Itself— of  the 
whole  estate."  Buller,  J.,  said:  "Something 
more  was  meant  than  a  bare  license  to  Inhab- 
it or  live  In  the  house,  for  the  word  'occupy' 
Is  added  to  them."  The  same  force  was  giv- 
en to  the  word  "occupy"  in  Rabbeth  v. 
Squire,  4  De  G.  &  J.  406,  where  a  will  gave  a 
Joint  use  and  occupation  of  land.  Applying 
the  reasoning  found  in  the  above  quotations 
to  the  language  of  this  exception,  It  might  be 
said  that.  If  it  had  stopped  with  the  word 
"use,"  a  mere  privilege  would  have  been  im- 
ported; but  It  does  not  stop  there.  It  gives 
not  only  the  use  of  the  coal  bank,  but  the 
occupancy  of  it,  and  by  giving  the  occupancy 
of  it  it  excludes  the  grantee  and  those  claim- 
ing under  him,  and  this  necessarily  vests  an 
interest  in  the  grantor. 

Thus  it  clearly  appears  thaC  unless  a  dif- 
ferent intention  on  the  part  of  the  parties 
to  the  deed  can  be  found,  the  coal  bank  it- 
self was  excepted.  Where  is  this  intention 
to  be  found?  Not  In  the  deed.  In  order  to 
hold  that  less  than  an  estate  passes  under 
the  exception.  It  must  be  found  that  the 
words  "use  and  occupancy"  were  used  In 
some  sense  difTerent  from  their  technical 
meaning.  The  only  ground  offered  for  this 
purpose  is  the  fact  that  at  the  time  of  the 
conveyance  the  use  of  coal  was  limited,  and 
it  was  not  mined  extensively.  If  at  all,  for 
commercial  purposes,  and  not  mined  at  all  in 
that  section  of  the  country  except  for  black- 
smithing  purposes,  and  therefore  the  excep- 
tion was  only  intended  to  give  to  the  gran- 
tors the  right  to  go  upon  the  land  and  take 
coal  for  such  purpose.  Had  Hall  and  Chap- 
man been  blacksmiths,  and  using  a  coal  bank 
for  that  purpose,  that  fact  might  have  given 
some  color  to  this  contention.  But  they  were 
not  so  using  it,  nor  were  they  blacksmiths. 
There  was  an  opening  on  the  land,  from 
which  coal  was  taken  for  bla (^smithing  pur- 
poses, and  the  Inference  to  be  drawn  from 
these  circumstances,  if  any.  Is  that  Hall  and 
Chapman  were  receiving  pay  for  the  coal  so 
taken,  and  thus  deriving  an  Income  from  the 
land  which  they  desired  to  continue.  More- 
over, they  were  lawyers,  and  are  supi>osed 
to  have  known  the  legal  meaning  and  force 
of  the  terms  used  in  the  exception— a  cir- 
cumstance which  strongly  argues  against  any 


intent  different  than  from  that  imported  by 
the  technical  meaning  of  the  terms  used.  I 
do  not  see  that  the  purpose  for  which  the 
coal  was  then  used  has  any  bearing  upon 
the  question.  If  it  be  true  that  only  such 
use  was  made  of  thia  mineral  at  that  time, 
might  not  the  grantors  just  as  well  have  re- 
served to  themselves  the  exclusive  right  of 
one  coal  bank  for  that  purpose  as  for  any 
other  purpose?  If  such  ignorance  of  the  use 
and  value  of  the  mineral  obtained  at  that 
time,  may  we  not  well  suppose  that  the  par- 
ties were  wholly  ignorant  of  the  extent  of 
that  mine,  and  that  the  grantors^  In  order  to 
assure  themselves  of  a  sufficient  supply,  were 
careful  to  reserve  the  whole  of  it  to  them- 
selves? The  grantee  being  equally  ignorant 
of  its  extent  and  value,  may  we  not  say  he 
was  perfectly  willing  to  let  it  be  cut  out  of 
the  conveyance?  If  they  did,  the  subsequent 
demand  for  and  value  of  this  great  deposit 
cannot  change  *the  original  Intent  This 
argument  of  the  limited  use  of  coal  and  igno- 
rance of  its  value  and  quantity  Is  a  sort  of 
two-edged  sword,  and  cuts  as  deeply  on  the 
one  side  as  on  the  other,  and  it  by  no  means 
supports  the  alleged  intent  different  from 
that  Imported  by  the  words  used  in  the  deed. 
Again,  it  iB  said  we  must  ascertain  the  in- 
tent by  the  conduct  of  the  parties  under  the 
deed.  What  conduct?  What  use  of  this  coal 
mine  have  the  grantors  or  their  heirs  made? 
What  act  of  theirs  can  be  pointed  to  as  in- 
dicating their  construction  of  this  language? 
Does  it  appear  that  under  it  they  have  con- 
fined themselves  to  the  exercise  of  a  mere 
liberty  in  taking  coal?  By  no  means.  It 
appears  that  they  have  done  nothing  under 
It  Instead  of  conduct  or  acts  under  it  show- 
ing intent  or  construction,  want  of  action 
appears.  How,  then,  can  the  rule  of  conduct 
be  applied?  It  appears  that  since  the  deed 
was  executed  some  87  years  have  elapsed, 
in  all  of  which  there  has  been  absolute  si- 
lence and  inactivity  on  the  part  of  the  gran- 
tors and  their  heirs  respecting  the  reserved 
coal  mine.  A  good  illustration  of  the  con- 
struction of  a  reservation  determined  by  the 
acts  of  the  parties  under  a  'deed  is  given  In 
Jones  on  Real  Prop,  in  Conv.,  at  section  523, 
where  he  says:  "Thus,  where  there  was  an 
exemption  and  reservation  'of  sixty-eight  feet 
of  land  from  the  east  end  of  the  described 
premises,*  and  the  grantor  retained  posses- 
sion of  a  lot  of  that  width  along  the  whole 
east  side  of  the  land,  putting  the  purchaser 
in  possession  of  the  remainder,  and  the  par- 
ties built  a  fence  along  the  line  thus  fixed, 
end  the  grantor  built  a  house  and  bam  on 
the  portion  held  by  him,  and  after  many 
years  conveyed  the  tract  as  being  sixty-eight 
feet  wide,  it  was  held  that  the  acts  of  the 
parties  established  tne  interpretation  that 
the  exception  was  of  a  strip  sixty-eight  feet 
wide  along  the  east  side  of  the  lot,  and  not 
merely  of  sixty-eight  square,  feet,  which 
would  be  a  strip  of  the  width  of  only  six 
inches."    In  that  case  there  was  action,  not 
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want  of  action;  tblngs  done,  not  things  omit- 
ted; affirmatlTe  conduct,  not  ^tire  want  of 
conduct 

The  last  contention  Is  that  by  the  use  of 
the  words  "one  of  the  coal  banks'*  the  parties 
could  hare  meant  nothing  more  than  the  sur- 
face or  walls  of  the  coal  or  opening.  It 
seems  to  me  we  are  not  warranted  in  as- 
suming or  inferring  that  the  grantors,  in  re> 
serving  to  themselves  and  their  heirs  the 
ezclusire  use  and  occupancy  of  this  coal 
bank,  intended  to  use  it  for  residence  pur- 
poses or  temporary  occupancy  when  out  in 
pursuit  of  wild  animals,  or  for  any  purpose 
other  than  the  digging  down  of  those  walls 
and  making  use  of  the  nuiterial  taken  from 
them.  It  is  pointed  out  that  coal  was  then 
used  to  a  very  limited  extent,  even  in  that 
wild  country;  and,  as  it  is  impossible  to 
discover  any  reasonable  purpose  for  which 
this  reservation  could  have  been  made  except 
to  make  use  of  the  coal,  in  doing  which  the 
walls  would  be  pulled  down  and  the  surface 
pushed  back  from  time  to  time,  possibly  to 
the  extent  of  exhausting  the  whole  vein,  we 
ought  to  say  that  this  was  the  purpose  of 
the  exception. 

If  the  court  had  adopted  this  view,  the  re- 
sult would  have  been  embarrassing  to  the 
company  now  operating  in  the  vein  of  coal 
for  the  recovery  of  which  this  suit  was  in- 
stituted. It  would  have  been  the  result  of 
their  own  lack  of  caution  and  prudence.  They 
must  have  known  this  exception  was  in  the 
deed  under  which  they  claimed,  and,  as  pru- 
dent men,  it  was  their  duty  to  acquire  that 
outstanding  interest  before  expending  their 
money  in  the  development  of  the  mine. 


(54  w.  Va.  122) 

STATE  V.  FAUDRB. 

(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 

Nov.  14,  1903.) 

INTBR8TATB  FBRRIBS-TOLI^AMOUNT. 

l.The  State  of  Ohio  has  right  to  establish 
ferries  on  the  Ohio  side  of  the  Ohio  river,  and 
to  fix  their  charges  for  ferriage  over  that  river 
from  Ohio  to  West  Virginia. 

2.  West  Virginia  cannot  panish  one  who  acts 
under  a  ferry  franchise  given  by  the  state  of 
Ohio  to  operate  a  ferry  from  its  side  of  the 
Ohio  river  over  that  river,  for  charging  one 
coming  from  Ohio  more  than  is  allowed  by 
West  Virginia  law  for  ferriage  over  that  river. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Mason  County; 
F.  A.  Guthrie,  Judge. 

Bert  Faudre  was  convicted  of  overcharge 
on  a  public  ferry,  and  brings  error.  Be- 
▼ersed. 

H.  R.  Howard,  for  plaintiff  in  error.  The 
Attorney  Oeneral,  for  the  State. 

BRANNON,  J.  Bert  Faudre  was  indicted 
In  the  drcnlt  court  of  Mason  county  for 
charging  C.  E^  Winger  ten  cents  for  ferriage 

.9  I.  Sm  Ferries,  vol.  28.  Cent  Dig.  fiS  12,  78. 


Of  himself  from  Gallipolis,  In  the  state  of 
Ohio,  over  the  Ohio  river,  to  the  West  Vir- 
ginia side,  contrary  to  the  order  of  the  county 
court  of  Mason  county  fixing  five  cents  as 
the  charge.  The  case  was  tried  by  the  court 
in  lieu  of  a  jury,  and  the  court  found  Faudre 
guilty,  and  fined  him  $10.  As  I  understand 
the  evidence,  the  defendant  was  operating 
the  ferry  under  a  ferry  franchise  conferred 
by  the  Virginia  Legislature  in  17d6,  and  re- 
enacted  in  1S19.  He  Justified  this  charge  un- 
der an  ordinance  of  Gallipolis  establishing 
h  ferry  "from  the  end  of  Court  street,"  in 
that  city,  "across  the  Ohio  river  to  the  Vir- 
ginia shore,"  and  a  license  from  the  city  to 
operate  the  ferry;  the  ordinance  allowing 
the  ten  cents  charge,  he  operating  under  this 
license  also. 

The  Ohio  is  a  great,  navigable  river  divid- 
ing the  states  of  Ohio  and  West  Virginia, 
a  public  highway  open  to  all.  Unless  an  ex- 
ception to  the  general  rule,  we  must  apply 
the  general  rule,  which  is  that  "a  state  has 
the  right  to  grant  the  exclusive  right  to  ferry 
from  its  shores  across  a  navigable  river  be- 
tween two  states."  16  Am.  &  Eng.  Ency. 
Law,  1091;  Cooley,  Con.  Lim.  731.  "In  the 
case  of  boundary  rivers,  like  the  Mississippi, 
a  ferry  franchise  conferred  by  a  single  state 
is  valid  without  the  concurrent  sanction  ei- 
ther of  Congress  or  of  the  state  upon  the  oppo- 
site side  of  the  river,  or  the  right  of  landing 
beyond  the  limits  of  the  state  by  which  the 
grant  is  made."  Gould  on  Waters,  §  35; 
Conway  v.  Taylor,  1  Black,  608,  17  L.  Ed. 
191;  Gear  v.  Bullerdlck,  34  111.  74.  To  say 
that  a  state  has  not  this  right  to  give  its 
people  facility  of  departure  would  detract 
from  its  sovereignty  and  be  of*  great  detri- 
ment A  ferry  need  not  own  land  on  both 
sides.  Conway  v.  Taylor,  1  Black,  603,  17 
L.  Ed.  191.  The  point  of  departure  is  the 
seat,  the  base,  the  home,  of  the  ferry.  Sis- 
tersvllle  Ferry  Co.  v.  Russell,  52  W.  Va.  356, 
43  S.  E.  107.  **A  ferry  is  in  respect  of  the 
landing  place,  and  not  of  the  water.  The 
water  may  be  to  one;  the  ferry  to  another." 
13  Vlner,  Abrldg.  208  A;  Conway  v.  Tay- 
lor, cited.  Thus,  as  the  Ohio  ferry  had  a 
foothold  presumably  on  the  end  of  Court 
Street,  Gallipolis,  it  was  a  lawful  ferry.  Un- 
der this  rule  no  state  can  prohibit  another 
from  granting  a  ferry  right.  Under  its  f ran- 
chise  the  boat  can  depart,  and,  the  stream 
being  a  highway,  it  can  navigate  its  waters, 
and  it  can  land  on  the  opposite  shore,  and 
cannot  be  prevented  by  the  state  on  the  op- 
posite shore.  It  cannot  land  on  private  prop- 
erty without  consent,  but  it  has  right  to  land 
at  a  public  wharf,  pajing  reasonable  wharf- 
age. In  carrying  persons  and  property  it  is 
engaged  In  interstate  commerce,  and  Its  land- 
ing could  not  be  prohibited  or  taxed,  though 
it  may  be  made  to  pay  wharfage.  Tlie  land- 
ing is  a  necessary  part  of  the  act  Glouces- 
ter Ferry  Co.  v.  Pennsylvania,  114  U.  8.  196, 
5  Sup.  Ct  826,  29  L.  Ed.  158;  Cannon  v. 
New  Orleans,  20  Wall.  577,  22  L.  Ed.  417; 
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Newport  y.  Taylor's  Ex'rs,  16  B.  Mod.  784; 
Trans.  Co.  t.  City,  107  U.  S.  691,  2  Sup.  Ot 
732,  27  L.  Ed.  584.  The  right  to  have  a  ferry 
Includes  the  right  to  land.  The  right  to  land 
Is  incidental  to  the  right  to  navigate  a  public 
river.  It  is  said  that  **the  grant  of  a  ferry 
franchise  across  a  river  between  two  states 
gives  only  the  right  to  ferry  from  the  shore 
of  the  state  granting  the  franchise.**  12  Am. 
&  Eng.  Ency.  L.  1092;  Weld  v.  Chapman,  2 
Iowa,  524;   Gear  v.  BuUerdlck,  34  111.  74. 

But  it  is  said  that  these  principles  apply 
only  where  the  boundary  of  the  opposite 
states  is  the  middle  of  the  river,  giving  each 
state  Indisputable  jurisdiction  over  the  shore 
and  half  the  river,  and  that  such  is  not  the 
case  with  the  Ohio  river,  for  the  reason  that 
when  Virginia  granted  to  the  Union  the 
Northwest  Territory  her  grant  conveyed  the 
territory  "situate,  lying  and  being  to  the 
northwest  of  the  river  Ohio."  Great  differ- 
ence of  opinion  has  been  expressed  as  to 
whether  this  reserved  to  Virginia  Jurisdiction 
to  low  or  high  water  mark  on  the  west  side 
of  the  Ohio.  In  State  v.  Plants,  25  W.  Va. 
119,  52  Am.  Rep.  211,  it  was  held  that  "the 
jurisdiction  of  West  Virginia  Is  coextensive 
with  the  water  while  confined  within  its 
banks."  In  Ravenswood  v.  Flemings,  22 
W.  Va.  52,  46  Am.  Rep.  485,  It  was  held  that 
"the  bed,  banks,  and  shores  of  the  Ohio  river 
are  held  by  the  state  in  trust  for  the  public.*' 
This  would  give  West  Virginia  title  to  the 
top  of  the  bank  on  the  Ohio  side.  The  first 
Constitution  of  this  state  claims,  the  state's 
jurisdiction  to  Include  "so  much  of  the  bed, 
banks  and  shores  of  the  Ohio  river  as  here- 
tofore appertained  to  the  state  of  Virginia"; 
whilst  the  second  declared  without  reserve 
that  the  state  "Includes  the  bed,  bank  and 
shores  of  the  Ohio  river."  But,  of  course, 
we  have  no  more  than  Virginia  had.  Nor 
could  the  Constitution  confer  greater  title 
than  in  law  existed.  In  Bridge  Co.  v.  Pt 
Pleasant,  32  W.  Va.  331,  9  S.  E.  231,  I  ex- 
pressed the  opinion  that  our  territory  extend- 
ed to  the  low-water  mark.  I  cited  Gamer's 
Case,  3  Grat.  655,  in  support  of  this  state- 
ment In  that  case  fourteen  Virginia  judges 
sitting  in  the  general  court  were  greatly  di- 
vided, and  delivered  exhaustive  opinions,  the 
decision  by  the  majority  holding,  In  effect, 
that  low-water  mark  was  Virginia's  western 
line.  The  actual  decision  imports  that  So 
the  Supreme  Court  of  the  United  States  has 
several  times  held.  Handley*s  Lessees  v. 
Anthony,  5  Wheat  374,  5  L,.  Ed.  113,  the 
great  Chief  Justice  Marshall,  a  Virginian, 
delivering  the  opinion.  In  Indiana  v.  Ken- 
tucky, 136  U.  S.  479,  10  Sup.  Ct  1051,  34  L. 
Ed.  329,  and  Henderson  Bridge  Co.  v.  Hen- 
derson City,  173  U.  S.  592,  612,  19  Sup.  Ct 
553,  43  L.  Ed.  823,  it  was  again  so  held. 
These  cases  involved  the  boundary  line  of 
Kentucky;  bat  &s  Kentucky  was  formed 
from  Virginia  after  the  grant  of  the  North- 
west Territory,  she  has  the  same  western 
boundary,  and  these  decisions  apply.    Ken^- 


tucky  has  uniformly  held  thii  low-water 
mark.  McFall  v.  Conmionwealth,  2  Mete 
394,  396.  Indiana  likewise.  Carlisle  v.  State, 
32  Ind.  55.  Ohio  holds  that  her  territory  ex- 
tends at  least  to  low  water,  if  not  to  the 
middle.    Booth  v.  Shepherd,  8  Ohio  St  243. 

The  chief  argument  for  the  line  of  the 
top  of  the  bank  on  the  Ohio  side  is  the  defi- 
nition of  a  river.  "A  river  is  a  running  stream 
of  water  pent  in  on  either  side  by  banks, 
shores  or  walls."  "A  fresh-water  river,  like 
a  tidal  river,  is  composed  of  the  alveus,  or 
bed,  and  the  water,  but  it  has  banks  Instead 
of  shores.  The  banks  are  the  elevations  of 
land  which  confine  the  waters  in  their  nat- 
ural channel  when  they  rise  the  highest 
and  do  not  overflow  the  banks;  and  in  that 
condition  oj^  the  water  the  banks  and  the  soli 
which  is  permanently  submerged  form  the 
bed  of  the  river."  Gould  on  Watws,  §§  41. 
45.  For  the  other  side  it  may  be  said  that 
to  confine  Ohio  to  the  top  of  the  bank  would 
deprive  her  of  necessary  state  powers,  such 
as  the  erection  of  wharves  and  other  facili- 
ties, as  well  as  police  control  of  her  border, 
and  refuse  to  her  necessary  state  power,  and 
detract  from  her  sovereignty.  As  will  be 
seen  in  Handley*s  Lessees  v.  Anthony,  cited, 
Chief  Justice  Marshall  was  influenced  by 
considerations  of  great  Inconvenience  to  the 
new  states  that  were  to  be  formed  out  of 
this  cession  by  Virginia.  Virginia,  by  act  of 
January  2,  1781  (10  Hen.  St  564),  made  It  a 
condition  of  her  grant  that  new  states  should 
be  formed  out  of  the  territory  granted,  and 
it  cannot  be  readily  supposed  that  she  in- 
tended to  deprive  such  new  states  of  the 
usual  powers  of  states  bounding  on  public 
rivers,  and  cramp  their  faculties  by  stopping 
their  Jurisdiction  at  the  top  of  the  river 
bank.  It  does  seem  to  me  that  as  the  Con- 
stitution of  the  Union  gives  to  the  national 
Supreme  Court  Jurisdiction  in  controversies 
between  states,  and  its  decision  must  be  flnal, 
the  rulings  of  that  court  must  be  accepted 
as  law.  That  court  has  exclusive  Jurisdic- 
tion touching  boundary  between  states.  Vir- 
ginia V.  West  Virginia,  11  Wall.  39,  20  L. 
Ed.  67.  I  shall  not  pursue  this  question,  as 
I  know  that  I  can  shed  no  more  light  ui>oii 
it  additional  to  that  reflected  by  the  great 
arguments  in  the  cases  cited.  If  the  low- 
water  line  be  the  line,  there  can  be  no  ques- 
tion that  Ohio  has  the  right  to  establish 
ferries  on  her  shore  and  to  fix  rates  from 
the  Ohio  to  the  West  Virginia  shore.  We  do 
not  say  that  greater  charge  could  or  could 
not  be  made  from  the  West  Virginia  shore 
to  the  Ohio  shore,  as  it  is  not  involved. 

But  we  are  not  driven  to  say,  as  decision, 
whether  State  v.  Plants  is  sound  law.  We 
can  decide  this  case  on  another  ground.  Aft- 
er Virginia  made  the  deed  ceding  to  the  re- 
public the  Northwest  Territory,  Congress 
passed  the  celebrated  historic  ordinance  for 
the  government  of  the  territory  "northwest, 
of  the  river  Ohio,"  providing  that  "the  navi- 
gable waters  leading  into  the  Mississippi  and 
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8t.  Lawrence,  and  the  carrying  places  be- 
tween the  same,  shall  be  common  highways 
and  forever  free,  as  well  to  the  inhabitants 
of  the  said  territory  as  to  the  citizens  of  the 
United  States,  and  those  of  any  other  states 
that  may  be  admitted  into  the  confederacy, 
without  any  tax,  duty  or  Impost  therefor." 
Virginia,  by  Act  Dec.  30,  1788  (12  Hen.  St 
780),  referred  to  this  ordinance,  and  declared 
that  'the  aforerecited  article  of  compact  be- 
tween the  original  states  and  the  people  and 
states  in  the  territory  of  the  Ohio  river,  be 
and  the  same  are  hereby  ratified  and  con- 
firmed, any  thing  to  the  contrary  in  the  deed 
of  cession  of  the  territory  by  this  common- 
wealth to  the  United  States  notwithstand- 
ing." If  otherwise  before,  would  not  this  act 
accord  to  Ohio  full  use  of  the  Ohio  river  in 
such  modes  as  rivers  are  commonly  used, 
among  them  tiie  power  to  establish  and  regu- 
late ferries  having  their  seats  on  the  Ohio 
side?  That  is  not  all.  In  the  Virginia  act 
providing  for  the  formation  of  Kentucky  it 
is  declared  "that  the  use  and  navigation  of 
the  river  Ohio,  so  far  as  the  territory  of  the 
proposed  state,  or  the  territory  which  shall 
remain  within  the  limits  of  this  common- 
wealth, lies  thereon,  shall  be  free  and  com- 
mon to  the  citizens  of  the  United  States; 
and  the  respective  jurisdiction  of  this  com- 
monwealth and  of  the  proposed  state,  on  the 
river  as  aforesaid,  shall  be  concurrent  only 
with  the  states  which  may  possess  the  op- 
posite shores  of  the  said  river." 

How  far  does  the  concurrence  of  Jurisdic- 
tion of  West  Virginia  and  Ohio  go?  What  is 
meant  by  it?  It  is  only  necessary  and  prop- 
er in  this  case  to  say  that  it  goes  far  enough 
to  give  Ohio  power  on  her  shore,  whatever 
the  line  under  the  deed,  to  authorize  a  ferry 
and  govern  it  by  regulations.  This  concur- 
rence of  rightful  Jurisdiction  over  the  Ohio 
would  seem  to  give  ferries  on  the  Ohio  side 
right  to  carry  both  ways,  and  charge  accord- 
ing to  Ohio  law.  This  compact  of  Virginia, 
on  which  Kentucky  was  admitted  by  Con- 
gress into  the  Union,  has  been  held  to  be 
national  law  by  the  Supreme  Court.  Penn- 
sylvania V.  Wheeling  Bridge  Co.,  13  How. 
519,  14  U  Ed.  249;  Henderson  Bridge  Co.  v. 
Henderson,  173  U.  S.  610,  19  Sup.  Ct.  553,  43 
L.  Ed.  823.  I  find  that  in  Arnold  v.  Shields, 
5  Dana,  22,  30  Am.  Dec.  669,  and  in  Newport 
V.  Taylor's  Ex*rs,  16  B.  Mon.  787,  it  is  said 
of  this  compact:  ** Jurisdiction  unqualified 
being,  as  it  is,  the  sovereign  authority  to 
make,  decide  on,  and  execute  laws,^  a  con- 
currence of  Jurisdiction  must  entitle  Indiana 
to  as  much  power,  legislative.  Judicial,  and 
executive,  as  that  of  Kentucky  over  so  much 
of  the  Ohio  river  as  flows  between  them;  and 
consequently  neither  of  them  can,  consistent- 
ly with  the  compact,  exorcise  any  authority 
over  their  common  river,  so  as  to  destroy, 
impair,  or  obstruct  the  concurrent  rights  of 
the  other." 

The  word  "Jurisdiction,"  as  here  used, 
mast  be  wide.    Why  should  it  be  confined  to 


any  one  of  the  three  agencies  of  Jurisdiction, 
legislative,  executive,  or  Judicial?  In  J.  S. 
Keator  L.  Co.  v.  St  Croix  Boom  Co.,  72  Wis. 
62,  38  N.  W.  529,  7  Am.  St  Rep.  837,  this 
"concurrent  Jurisdiction"  under  said  congres- 
sional provision  is  discussed,  and  it  is  given 
broad  construction,  in  holding  that  one  state 
may  under  it  allow  a  boom  hindering  naviga- 
tion on  the  other  side.  It  may  be  doubted 
whether  that  Is  such  an  exercise  of  power 
as  is  lawful,  because  permanently  affecting 
the  right  of  the  other  state.  "The  state  of 
Indiana  possesses  concurrent  Jurisdiction 
with  the  state  of  Kentucky  for  the  enforce- 
ment of  civil  and  criminal  law  on  the  Ohio 
river,  where  the  two  states  possess  the  op- 
posite shores."  Sherlock  v.  Ailing,  44  Ind. 
184.  The  court  said  Indiana*s  legislation 
covered  the  river.  It  is  only  necessary  for 
us  to  say  now  that  Ohio  had  power  to  au- 
thorize a  ferry  and  fix  a  charge  for  a  person 
coming  from  its  shore.  The  dividing  line  is 
one  thing;  concurrent  Jurisdiction  is  another 
thing.  Kentucky,  though  having  the  same 
line  as  West  Virginia,  has  always  conceded 
to  states  on  the  Ohio  opposite  the  right  to 
establish  and  regulate  ferries,  and  has  held 
that  her  laws  do  not  apply  to  them.  New- 
port V.  Taylor,  16  B.  Mon.  699;  Reeves  v. 
Little,  7  Bush,  469.  See  Gear  v.  BuUerdick, 
34  UL  74.  How  can  our  law  govern  a  ferry 
created  by  Ohio? 

After  writing  to  this  point,  pursuing  the 
matter  of  concurrent  Jurisdiction  accorded 
states  on  the  west  of  the  Ohio,  by  Virginia, 
I  find  that  Congress,  in  admitting  Illinois, 
provided  that  its  western  line  should  be  the 
middle  of  the  Mississippi  river,  and  that 
"said  state  shall  have  concurrent  Jurisdiction 
♦  •  ♦  on  the  Mississippi  river  with  any 
state  or  states  to  be  formed  west  thereof." 
In  Wiggins'  Ferry  Co.  v.  Reddig,  24  111.  App. 
260,  it  was  held  that  "neither  Illinois  nor 
Missouri  can  exercise  exclusive  Jurisdiction 
over  any  part  of  the  Mississippi,  nor  is  either 
confined  in  the  exercise  of  its  own  Jurisdic- 
tion to  the  middle  thereof.  The  two  states 
exercise  concurrent  Jurisdiction  on  the  river 
for  all  Judicial  purposes."  In  matters  to 
which  this  concurrence  applies,  the  state 
which  first  assumes,  retains  Jurisdiction  of  a 
matter  to  the  exclusion  of  the  other.  In 
State  V.  Mullen,  35  Iowa,  199,  the  court  in- 
terpreted this  concurrence  to  give  Iowa  pow- 
er to  try  a  crime  done  on  a  boat  near  the 
Illinois  shore.  But  the  same  court  In  Buck 
V.  Ellenbolt,  51  N.  W.  22,  15  L.  R.  A.  187, 
denied  power  In  the  state  to  abate  a  nuisance 
on  an  island  east  of  the  middle  line,  saying 
it  was  not  on  the  river.  But  it  said  in  all 
matters  touching  commerce  on  the  river  the 
state  had  concurrent  Jurisdiction  over  the 
whole  river.  As  shown  above,  a  ferryboat 
is  an  instrument  of  commerce  and  interstate 
commerce.  Where  two  states  bound  on  a 
river  there  is  concurrence  over  the  wnole 
stream  without  compact.  Aitcheson  v.  End- 
less, etc.  (D.  C.)  40  Fed.  253;  16  Am.  &  Eng. 
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Bncy.  L.  (Ist  Bd.)  258.  By  reason  of  this 
concnrreDt  Jurisdiction,  regardless  of  the  line, 
the  decision  that  Plants  was  guilty  in  State 
T.  Plants,  dted,  was  right,  as  he  sold  liquor 
on  a  boat  lying  in  the  water  of  the  Ohio. 

It  is  immaterial  that  the  charge  was  col- 
lected from  Winger  after  leaylng  the  Ohio 
side. 

The  fact  that  the  Virginia  franchise  author- 
ized ferriage  both  ways  would  not  derogate 
from  the  right  of  Ohio  to  establish  a  ferry. 

If  it  would  change  the  result  that  the  de- 
fendant was  acting  under  the  Virginia  fran- 
chise before  he  got  the  Ohio  license,  it  does 
not  appear  which  he  accepted  first 

After  further  examination  of  the  question 
iuTolyed  in  this  case,  I  find  it  settled  by  the 
decision  of  the  Supreme  Court  of  the  United 
States,  as.  also  by  the  Kentucky  Supreme 
Court,  in  Conway  v.  Taylor,  1  Black,  603,  17 
L.  Eid.  191.  A  Kentucky  ferry  sought  an  in- 
junction against  an  Ohio  ferry  to  prevent  its 
ferriage  both  ways  over  the  Ohio  river,  claim- 
ing exclusive  right  to  do  so  under  the  Ken- 
tucky ferry  grant  The  lower  state  court 
awarded  a  total  injunction,  thus  forbidding 
the  Ohio  ferry  from  ferrying  either  from 
Kentucky  to  Ohio  or  from  Ohio  to  Kentucky. 
The  Kentucky  Supreme  Court  reversed  this 
decree,  and  modified  the  decree  of  the  lower 
court  by  limiting  the  injunction  so  as  to  pre- 
vent the  Ohio  ferry  only  from  ferrying  from 
Kentucky  to  Ohio.  It  thus  recognized  the  full 
right  of  the  Ohio  ferry  to  ferry  from  Ohio  to 
Kentucky.  It  conceded  the  right  to  ferry  if 
"authorized  to  transport  from  the  Ohio  shore 
from  a  ferry  established  on  that  side  under 
the  laws  of  that  state,"  but  held  that  the 
Kentucky  grant  gave  exclusive  right  to  ferry 
from  the  Kentucky  shore.  See  page  628. 
The  Supreme  Court  of  the  United  States  af- 
firmed this  decision,  conceding  as'beyond  dis- 
pute the  right  of  Ohio  to  establish  a  ferry 
upon  its  soil,  saying  that  "the  concurrent  ac- 
tion of  the  two  states  is  not  necessary  to  the 
grant  of  a  ferry  franchise  on  a  river  that  di- 
vides them.  A  ferry  is  in  respect  of  the 
landing,  not  the  water.  The  water  may  be  to 
one;  the  ferry  to  another."  Here  the  water 
is  a  public  navigable  way,  and  who  disputes 
Ohio's  right  to  the  bank  of  the  river?  Own- 
ing the  bank,  she  may  attach  a  ferry  to  it. 
The  federal  Supreme  Court  further  said,  in 
speaking  of  the  Kentucky  law  and  decision: 
"The  franchise  is  confined  to  the  transit 
from  the  shore  of  the  state.  The  same  rights 
which  she  claims  for  herself  she  concedes  to 
others.  She  has  thrown  no  obstacles  in  the 
way  of  the  transit  from  the  states  lying  upon 
the  other  side  of  the  Ohio  and  Mississippi. 
She  has  left  that  to  be  wholly  regulated  by 
their  ferry  laws.  We  have  heard  of  no  hos- 
tile legislation  and  of  no  complaints  by  any 
of  those  states.  It  was  shown  in  argument 
at  bar  that  similar  laws  exist  in  most.  If  not 
all,  the  states  bordering  upon  those  streams. 
They  exist  In  other  states  of  the  Union 
bounded  by  navigable  waters."    In  this  ex- 


tract, and  in  the  whole  opinion,  the  Supreme 
Court  concedes  and  recognizes  the  right  of 
Ohio  to  establish  and  regulate  ferries  on  its 
bank  of  the  Ohio.  The  Kentucky  court, 
though  it  had  statutes  prohibiting  apparently 
any  ferriage  from  the  Ohio  shore  except  un- 
der a  Kentucky  franchise,  refused  to  apply 
those  acts  to  an  Ohio  ferry,  and  so  did  the 
national  Supreme  Court  How  could  it  be 
otherwise  considered  alone  under  the  compact 
made  by  Virginia  upon  the  admission  of 
Kentucky  into  the  Union?  1  Bev.  Code  1819, 
p.  59.  That  compact  makes  the  Ohio  a  pub- 
lic highway,  and  gives  concurrent  Jurisdiction 
over  it  to  all  states  bordering  on  it,  and  de- 
prived Virginia  of  exclnsive  Jurisdiction  over 
it  Wheeling  Bridge  Case,  13  How.  518,  14 
L.  Bd.  249.  Yet  in  this  case  Faudre  was 
fined  for  charging  a  passenger  going  from 
Ohio  to  West  Virginia,  not  from  West  Vir- 
ginia to  Ohio. 

The  decisions  cited  above  were  based  on 
the  compact  between  Virginia  and  Kentucky, 
but  when  we  consider  the  later  Virginia  act 
(Code  1849,  c.  1,  S  2)  it  is  still  plainer.  Vir- 
ginia thereby  again  ratified  that  compact  by 
asserting  Jurisdiction  for  herself,  "subject  to 
the  provisions  contained  in  the  articles  of 
compact  between  Virginia  and  Kentucky 
hereinafter  mentioned."  See  section  6.  Our 
Code  claims  for  this  state  Jurisdiction  over 
the  Ohio  "where  there  is  no  statute  or  com- 
pact to  the  contrary."  Chapter  1,  §  2,  Code 
1899.  This  recognizes  the  concurrent  Juris- 
diction conceded  by  that  compact.  Under 
such  concurrent  Jurisdiction  granted  by  Vir- 
ginia, it  would  seem  to  me  that  Ohio  could 
grant  a  ferry  valid  to  carry  from  both  sides 
of  the  Ohio;  but  that  is  only  a  suggestion  of 
my  own,  and  not  involved  in  .the  case.  It 
has  been  remarked  that  this  doctrine  would 
enable  Ohio  to  ruin  every  West  Virginia 
ferry.  What  of  it?  We  cannot  help  it  It 
is  the  result  of  lawful  competition  in  business 
under  authority  of  law.  It  would  redound  to 
the  public  interest  in  cheapness  of  ferriage. 
Transp.  Co.  v.  Standard  Oil  Co.,  50  W.  Va. 
611,  40  S.  B.  591,  56  L.  B.  A.  804,  88  Am.  St 
Rep.  895.  In  Cross  t.  Hopkins,  6  W.  Va.  323, 
the  validity  of  a  ferry  grant  by  Ohio  is  rec- 
ognized, though  the  subject  is  not  discussed. 
"And  in  case  of  boundary  rivers  like  the 
Mississippi  a  ferry  granted  by  a  single  state 
is  valid  without  the  sanction  of  Congress  or 
the  state  which  bounds  upon  the  opposite 
side  of  the  river,  or  the  right  of  landing  be- 
yond the  limit  of  the  state  by  which  the  grant 
is  made."  Gould  on  Waters,  8  35.  I  think 
the  case  of  Memphis  v.  Overton,  3  Yerg.  387, 
sustains  the  foregoing  view.  See  City  of 
Newport  v.  Taylor's  Ex'rs.  16  B.  Mon.  784. 
787.  In  McFall  v.  Com.,  2  Mete.  (Ky.)  394,  a 
man  was  fined  for  celebrating  marriage  on  a 
boat  on  the  Ohio;  but  the  court  conceded 
that  if  Ohio  had  passed  a  law  to  authorize 
the  minister  to  marry,  and  had  thus  exer- 
cised concurrent  Jurisdiction  with  Kentucky, 
there  could  be  no  conviction.     Under  these 
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prin^ploi  West  Vlzglnla  ferry  ratei  apply 
only  to  West  Virginia  ferry  francbiaea,  and 
Fandre  waa  not  anbject  to  them. 

Haying  taken  np  thla  case  again,  I  haye 
just  noticed  tiiat  in  Gamer's  Case,  8  Orat 
655,  Judge  Johnson  said:  '*I  conclude,  there- 
fore, that  Virginia  haa  ezdusiye  jurisdiction 
to  low-water  mark  on  this  aide  of  the  rlyer, 
and  Ohio  has  ezdusiye  jurisdiction  on  the 
other,  while  oyer  the  permanent  river  they 
both  possess  concurrent  jurisdiction;  the 
ultimate  property  in  the  whole  rlyer  to  low- 
water  mark  on  the  Oliio  side  remaining  in 
Virginia."  Here  is  properly  conceded  con- 
eorrent  jurisdiction.  The  soil  on  which  the 
rlyer  runs  la  West  Virginia  soil  to  low- water 
mark  <m  the  Ohio  side,  but  the  water  flowing 
oyer  it  la  subject  to  concurrent  jurisdiction 
of  both  states  for  certain  purposes.  It  is 
this  concurrent  jurisdiction  that  rules  this 
case.  Aboye  I  have  stated  wliat  it  means. 
I  add  other  authorities.  Concurrent  is  "run- 
ning together;  having  the  same  authority* 
Thus,  we  say  such  and  such  courts  have  con- 
current jurisdictions;  that  Is,  each  has  the 
same  jurisdiction.''  Bouv.  Law  D1&  "By 
conferring  'concurrent  jurisdiction'  Oongress 
Intended  to  declare  that  transactions  occur- 
ring anywhere  on  that  river  between  the  two 
states  might  lawfully  be  dealt  with  by  the 
courts  of  either  according  to  its  laws.  Where 
a  court  of  one  state  assumed  jurisdiction  in 
a  particular  case  it  would  be  exclusive  until 
relinquished."  Sanders  v.  New  Orleans  ft 
St  Louis  Anchor  Line,  97  Mo.  26,  10  S.  W. 
696,  8  L.  R.  A.  890.  See  State  y.  George,  60 
Minn.  506,  63  N.  W.  100;  Opsahl  v.  Judd, 
30  Minn.  129,  14  N.  W.  676;  Memphis  y. 
Plkey,  142  Ind.  804,  40  N.  B.  527;  Welsh  v. 
State,  126  Ind.  71,  26  N.  B.  888,  9  L.  R.  A. 
664;  Meyler  v.  Wedding  (Ky.)  60  S.  W.  20. 
Rorer  on  Interstate  Law,  837,  lays  down 
correct  law:  "The  existence  of  concurrent 
Jurisdiction  in  two  states  over  a  river  that  is 
a  boundary  between  them  vests  in  each  of 
such  states,  and  its  courts,  except  as  to 
things  permanent,  and  except  as  to  maritime 
and  commercial  matters  cognizable  by  the 
national  government  and  its  courts,  jurisdic- 
tion, both  civil  and  criminal,  from  shore  to 
shore,  of  all  matters  of  rightful  state  cog- 
nizance occurring  upon  such  river  in  all  parts 
thereof  where  It  forms  such  common  bound- 
ary." Observe  that  it  says  that  this  concur- 
rent jurisdiction  applies  to  "all  matters  of 
rightful  state  cognizance  occurring  upon 
such  river  in  all  parts  thereof." 

Now,  is  not  the  establishment  and  regula- 
tion of  a  ferry  a  matter  of  rightful  state 
cognizance?  Indeed,  is  it  not  a  right  of 
navigation?  Can  you  deny  that  to  a  state 
on  the  Oliio  river?  Is  it  not  a  means  of  com- 
merce on  the  water  of  the  river?  Oan  you 
deny  the  right  of  commerce?  Observe  that 
there  is  a  difference  between  the  soil  or 
gronnd  over  which  the  Ohio  runs,  and  its 
flowing  water.  The  soil  and  things  perma- 
nent in  or  attached  to  it— as  a  bridge,  for 
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Instance-Hure  not  subject  to  Ohio  jurisdic- 
tion; but  a  boat  used  in  ferriage  is  not  such, 
a  thing  floating  on  the  water.  Many  cases 
draw  tbis  distinction,  holding  tliat,  where 
there  is  concurrent  jurisdiction  in  two  states 
upon  a  river,  a  state  has  no  power  over  soil 
or  things  fixed  in  it  beyond  its  line,  but  as 
to  things  not  such,  but  transitory,  floating 
upon  it,  both  have  common  concurrent  pow- 
ers. The  late  weU-considered  case  of  l^ob- 
erts  v.  FuUerton,  93  N.  W.  1111,  in  the  Su- 
preme Court  of  Wisconsin,  shows  this  dis- 
tinction. There  it  is  held  that,  as  to  soil 
and  things  attached,  the  concurrent  juris- 
diction does  not  extend,  but,  as  to  things 
having  relation  to  the  water,  things  transi- 
tory or  .floating  upon  it,  it  does  fully  extend. 
Mississippi  V.  Ward,  2  Black,  486,  17  L.  Bd. 
811.  Judge  Taliaferro,  in  Gamer's  Case,  8 
Qrat  655,  said  it  refers  "only  to  things 
afloat"  Surely,  both  states  may  establish 
and  regulate  ferries  over  the  Ohio. 

For  these  reasons  we  set  aside  and  reverse 
the  finding  and  judgment  of  the  circuit  court, 
and  find  the  defendant  not  guilty,  and  that 
he  be  discharged  from  the  Indictment  and 
go  thereof  without  day. 

NOTB  BY  BRANNON,  J.  I  have  not  said 
that  Ohio  could  establish  a  ferry  on  the 
West  Virginia  shore,  but  I  think  an  Ohio 
ferry  could  carry  back  persons  to  Ohio. 

POFFBXBARGBR,  J.  (concurring).  I  do 
not  wish  to  be  understood  as  agreeing  to 
all  that  Is  said  in  the  opinion  on  the  sub- 
ject of  concurrent  jurisdiction  and  the  char- 
acter of  the  ferry  franchise.  The  exercise 
of  a  ferry  franchise  is  clearly  not  a  mere; 
incident  to  the  right  of  navigation.  All  citi- 
zens may  use  the  navigable  waters  of  this 
country  without  a  license  or  permit  of  any 
kind  from  any  of  the  states,  and  are  only 
subject,  in  that  respect,  to  such  regulations 
as  are  imposed  by  the  acts  of  Congress.  The 
right  to  operate  a  ferry  is  an  entirely  differ- 
ent matter.  The  right  of  navigation  is  ex- 
ercised in  the  operation  of  a  ferry,  but  it 
confers  no  right  to  operate  it  That  right 
must  be  acquired  by  legislative  grant.  Oon- 
way  v.  Taylor,  1  Black,  608,  17  Ia  Bd.  191; 
2  Wash.  Real  Prop.  (6th  Bd.)  |  1215;  Huzzey 
V.  Field,  2  0.  M.  &  R.  481;  Mayor,  etc.,  v. 
Starin.  106  N.  Y.  1,  12  N.  B.  631;  Newton  v. 
Gubitt,  12  a  B.  81.  A  ferry  right  is  separate 
and  distinct  from,  and  subordinate  to,  the 
right  of  navigation.  Tied.  lAm,  Police  Pow- 
ers, 621;  Huzzey  v.  Field,  2  C.  M.  &  R.  481; 
21  Am.  &  Bng.  Bnc.  Law  (2d  Bd.)  441;  12 
Am.  &  Bng.  Bnc.  Law  (2d  Bd.)  1089. 

Washburn  on  Real  Property  says:  "Fer- 
ries—that is,  rights  of  carrying  passengers 
across  streams,  or  bodies  of  water,  or  arms 
of  the  sea,  from  one  point  to  another,  for  a 
compensation  paid  by  the  way  of  a  toll— are, 
by  common  law,  deemed  to  be  franchises,  and 
could  not,  in  Bngland,  be  set  up  without  the 
king's  license,  and  in  this  country  without 
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a  grant  of  the  Legislature  as  representing 
the  sovereign  power,  and  do  not  belong  to 
the  riparian  proprietors  of  the  soil."  Conway 
y.  Taylor,  cited,  expressly  holds  that  "the 
authority  to  establish  and  regulate  ferries 
Is  not  Included  in  the  power  of  the  federal 
government  to  regulate  commerce  with  for- 
eign nations  and  among  the  several  states 
and  with  the  Indian  tribes." 

i  find  no  authority  which,  in  my  opinion, 
gives  a  shadow  of  countenance  to  the  propo- 
sition that  a  state  bordering  upon  a  naviga- 
ble river,  and  having  concurrent  Jurisdiction 
with  another  state  bordering  upon  the  op- 
posite side  of  such  river,  may  establish  a 
ferry  from  Its  own  shore  across  the  river 
and  also  from  the  shore  of  such  otl^er  state 
across  the  river.  None  of  the  cases  referred 
to  In  the  opinion  stand  upon  such  a  state  of 
facts.  No  such  claim  was  made  or  upheld 
in  any  of  them.  The  nature  of  a  ferry  fran- 
chise, and  the  obligations  Imposed  upon  the 
state  In  the  granting  of  it  and  upon  the  li- 
censee in  accepting  it,  stand  opposed  to  such 
an  idea.  A  ferry  franchise  is  a  valuable 
right  It  is  property  created  by  law,  by 
the  sovereign  power  of  the  state.  Patrick 
V.  Ruffner,  2  Rob.  (Va.)  222,  40  Am.  Dec. 
740;  Huzzey  v.  Field,  2  G.  M.  &  R.  431,  440; 
Reg.  V.  Railway  Co.,  L.  R.  6  Q.  B.  422; 
Mayor,  etc.,  v.  Starin,  106  N.  Y.  1,  12  N.  E. 
631;  Oonway  v.  Taylor,  1  Black,  603,  17  L. 
Ed.  191. 

As  said  in  the  opinion  of  Judge  BRANNON, 
a  ferry  "is  in  respect  to  the  landing  place, 
and  not  of  the  water."  Ohio  certainly  has 
no  right  to  the  West  Virginia  shores.  All 
that  can  possibly  be  conceded  to  her  is 
Jurisdiction  of  the  shore  on  her  own  side 
of  the  Ohio  river. 

As  against  all  except  the  sovereign  grant- 
ing a  ferry  franchise,  it  is  exclusive,  and 
shuts  out  all  other  persons  from  the  exercise 
of  the  right  conferred.  Concurrent  Jurisdic- 
tion for  the  establishment  of  ferries  from 
both  sides  of  the  river  by  each  state  at  the 
same  place  is  contradictory.  Neither  state 
could  protect  and  uphold  the  right  granted  by 
it  by  controlling  the  rates,  and  the  result 
might  be  a  service  wholly  Inadequate  to,  and 
unsuitable  for,  the  accommodation  of  the  pub- 
lic. Such  a  construction  would  give  conflict 
of  Jurisdiction  rather  than  concurrence.  A 
safe  rule  for  arriving  at  a  conclusion  is  the 
conduct  of  the  states  and  the  construction 
adopted  by  them.  So  far  as  I  am  able  to 
find,  no  state  has  ever  attempted  to  do  such 
a  thing.  West  Virginia  and  Kentucky  con- 
tent themselves  with  granting  franchises 
from  their  own  shores  to  the  opposite  shore, 
and  Ohio,  Indiana,  and  Ilinois  with  granting 
franchises  from  their  shores  to  the  opposite 
shores  only.  The  only  real  and  substantial 
concurrence  in  respect  to  the  granting  of 
ferry  franchises  Is  to  be  attained  by  limiting 
the  power  of  each  state  to  the  granting  of 
such  franchises  from  its  own  shore  to  the  op- 
posite shore     That  gives  each  state  power 


over  the  river  in  that  respect  Concurrence 
iA  thereby  effectuated.  The  nature  of  this 
exercise  of  the  sovereign  pow^  is  such  that; 
if  it  be  carried  further,  there  Is  direct  and 
useless  conflict  between  the  two  states,  which 
it  cannot  be  supposed  was  ever  intended. 

Another  view  which  supports  this  proposi- 
tion is  that  the  granting  of  a  franchise  does 
not  carry  with  it  a  right  of  landing.  12  Am. 
&  Eng.  Bnc.  Law  (2d  Ed.)  1097;  Burrows  v. 
Gallup,  32  Conn.  499,  87  Am.  Dec.  186;  Wal- 
ker V.  Armstrong,  2  Kan.  198;  Pressor  v. 
Wapello,  18  Iowa,  327;  Gant  v.  Drew,  1  Or. 
85.  Some  decisions  are  to  the  contrary,  but 
they  are  against  the  weight  of  authority.  12 
Am.  ft  Eng.  Enc.  Law  (2d  Ed.)  1097. 

In  Gonway  v.  Taylor,  an  effort  was  made 
by  i>ersons  under  an  Invalid  grant  of  a  ferry 
franchise  from  the  city  of  Newport,  and  a 
license  granted  by  the  state  of  Ohio,  to  ob- 
tain the  right  to  ferry  from  the  Kentucky 
side,  to  the  detriment  of  another  person  hold- 
ing a  valid  Kentucky  franchise.  It  does  not 
appear  from  the  report  of  the  case  whether 
the  Ohio  license  purported  to  give  such  right 
to  ferry  from  the  Kentucky  shore,  but  the 
decree  of  the  Kentucky  court,  which  the  Su- 
preme Ck>urt  of  the  United  States  affirmed, 
inhibited  the  parties  claiming  under  the  in- 
valid Kentucky  franchise  and  the  Ohio  fran- 
chise from  ferrying  from  the  Kentucky  shore. 

My  concurrence  goes  only  to  the  extent  of 
conceding  the  validity  of  the  ferry  franchise 
from  the  Ohio  side  to  the  West  Virginia  side 
granted  by  the  city  of  Gallipolis,  and  the  right 
to  the  holder  of  that  franchise  to  charge  the 
rate  of  ferriage  fixed  by  the  Ohio  authorities, 
and  his  innocence  of  any  violation  of  the 
West  Virginia  ferry  law  in  so  doing. 

DE;NT,  J.  (concurring).  While  I  concur  in 
the  conclusion,  there  are  some  things  in  the 
opinion  of  Judge  BRANNON  that  I  do  not 
assent  to  without  reservation.  This  case  de- 
pends on  the  ownership  of  the  northwestern 
bank  or  shore  of  the  Ohio  river.  If  it  belongs 
to  West  Virginia,  Ohio  has  no  control  over 
the  same,  and  no  right  to  establish  ferries 
therefrom.  The  CJohstitution  of  this  state 
(art.  2,  S  1)  claims  It  to  be  a  part  of  this  state, 
and  it  has  been  so  held  in  the  case  of 
Ravenswood  v.  Flemings,  22  W.  Va.  52,  46 
Am.  Rep.  485.  The  Constitution  also  pro- 
vides in  article  1,  8  1,  that  "the  Constitution 
of  the  United  States  and  the  laws  and  treaties 
made  in  pursuance  thereof,  shall  be  the 
supreme  law  of  the  land."  This  necessarily 
includes  the  decisions  of  the  Supreme  Court 
of  the  United  States.  Thht  court  has  held 
that  exclusive  Jurisdiction  to  determine  the 
boundary  between  states  rests  with  it  Vir- 
ginia V.  West  Virginia,  11  Wall.  39,  20  L. 
Ed.  67.  It  has  already  determined  the  bound- 
ary between  this  state  and  the  Northwestern 
Territory  ceded  to  the  United  States  by  the 
state  of  Virginia,  including  the  state  of  Ohio, 
to  be  low-water  mark  on  the  Ohio  side. 
Handly's  Lessees  v.  Anthony,  5  Wheat.  374, 
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5  U  Ed.  113;.  Indiana  v.  Kentucky,  186  tJ.  8. 
479,  10  Sup.  Ct  1051.  34  L.  Ed.  320;  Bridge 
Ck>.  ▼.  Henderson  City,  173  U.  S.  592,  19  Sup. 
Ct.  553,  43  li.  Ed.  823.  This  should  aettie 
this  question  and  put  it  foreror  at  rest  unless 
the  Supreme  Court  of  the  United  States 
should  be  led  to  change  its  position,  which  Is 
not  at  all  likely,  for  the  very  reason  that  it 
Is  the  only  truly  equitable  conclusion  under 
the  circumstances  that  the  court  could  justly 
reach  in  the  interest  of  the  general  public 
good.  This  gives  this  state  the  land  to  low- 
water  mark  on  the  Ohio  side  and  Ohio  the 
land  between  high  and  low  water  mark  on 
the  same  side,  which  necessarily  includes  the 
shore.  The  shores  and  bed  of  the  river  are 
thus  held  respectively  by  the  two  states  in 
trust  for  the  public  good,  and  they  cannot 
become  the  subject  of  private  ownership. 
Ohio  then  has  control  of  its  shore,  with  the 
exclusive  sovereign  right  to  establish  ferries 
therefrom  to  the  opposite  shore,  while  West 
Virginia  has  the  same  exclusive  right  to  es- 
tablish ferries  from  its  shore.  To  make  a 
complete  feiry  from  shore  to  shore,  both 
going  and  coming,  requires  the  consent  of 
both  states.  The  navigable  waters  that  run 
between  the  shores  is  under  the  concurrent 
jurisdiction  of  both  states  for  the  purposes 
of  navigation,  although  from  low-water  mark 
on  the  Ohio  side  to  the  West  Virginia  shore 
they  are  within  the  state  of  West  Virginia. 
Conway  v.  Taylor,  1  Black,  603,  17  L.  Ed. 
191;   section  15,  c.  44,  Code  1899. 

In  the  light  of  the  decisions  of  the  Supreme 
Court  of  the  United  States,  the  Constitution 
of  this  state,  and  the  holding  of  this  court 
in  the  case  of  Ravenswood  v.  Flemings,  22 
W.  Va.  52,  46  Am.  Rep.  485,  are  wrong  in  so 
far  as  the  Ohio  shore  and  banks  of  the  Ohio 
river  are  concerned,  for,  when  Virginia  ceded 
to  the  United  States  all  the  territory  north- 
west of  the  Ohio  river,  the  word  "river" 
meant  the  line  of  the  waters  of  the  river  at 
low-water  mark.  This  is  a  question  which 
in  my  opinion  has  been  and  should  remain 
settled.  Garner's  Case,  3  Grat.  655;  Code  Va. 
1860,  c.  1,  I  2.  The  great  states  of  Ohio 
and  West  Virginia  by  mutual  compact  should 
fix  this  line  by  permanent  monuments,  so  as 
not  to  permit  it  to  be  subject  to  the  changes 
of  the  bed  and  shores  of  the  river  caused  by 
natural  and  artificial  fluctuations.  Wisdom 
would  dictate  such  a  course.  . 


(54  W.  Va.  263) 

PENCE  V.  BRYANT  et  al, 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  28,  1903.) 

FUBWC  STREET— OBSTRUCTION— PUBLIC  NUI- 
SANCE—INJUNCTION —  PARTIES  —  VACATING 
—DEDICATION— RETRACTION— PRIVATE  BBN- 
KFIT— VALIDITY— REDUCTION  OF  WIDTH. 

1.  Obstruction  of  a  public  street  by  an  in- 
dividual is  a  public  nuisance  and  an  indictable 
offense,  and  an  injunction  may  be  maintained' 
to  stop  or  abate  it,  not  only  by  the  county  or 
municipality,   bat  by  an  individual  whose  lot 


abuts  on  tha  street,  and  Is  materially  Injured 
by  such  obstruction. 

2.  One  owning  a  lot  abutting  on  a  street  may 
maintain  an  injunction  against  a  person  ob- 
structing it  by  the  erection  of  a  permanent 
buiiding  upon  it,  if  it  injures  the  lot 

8.  By  section  28,  c  47,  Code  1899,  a  town 
council  may  yacate  a  street,  in  whole  or  in 
part,  for  public  welfare,  but  not  that  the  ground 
may  go  to  priyate  use. 

4.  When  land  has  been  dedicated  for  a  pub- 
lic street,  and  it  has  been  accepted  by  long 
use  by  the  general  public  as  a  street,  so  that 
retraction  would  be  hurtful  to  the  public,  the 
dedication  cannot  be  retracted,  though  no  mu- 
nicipal order  or  action  has  accepted  the  dedi- 
cation, and  it  is  a  yalid  street  as  between  the 
dedicator  and  his  alienees  and  the  public 
Without  such  corporate  acceptance  the  town 
would  not  be  chargeable  with  the  street. 

5.  Oan  the  owner  of  a  lot  upon  a  street, 
damaged  in  access  by  reason  of  the  yacation  of 
the  street,  recoyer  damage  from  the  town?  Is 
such  access  a  property  right  adhering  to  the 
lot,  so  that  such  yacation  cannot  be  made  with- 
out compensation? 

6.  The  statute  giying  the  town  council  pow- 
er to  yacate  streets  does  not  giye  it  power  to 
yacate  a  street  or  a  part  with  sole  intent  and 
purpose  for  the  benefit  of  a  priyate  person,  or 
to  free  his  land  from  public  easement,  but  only 
for  public  ends  and  reasons.  An  ordinance  of 
yacation  made,  not  for  public  benefit  or  pur- 
pose, but  only  for  the  benefit  of  a  priyate  in- 
diyidual,  is  yoid. 

7.  Whether  the  motiyes  of  a  town  council 
in  yacating  a  street  are  proper  cannot  be  ju- 
dicially inquired  into,  but  the  aim  and  pur- 
pose of  the  yacation,  and  the  end  accom- 
plished, may  be  considered  in  passing  on  its 
yalidity.  If  the  purpose  effected  by  it  is  with- 
in the  power  of  the  council,  its  act  will  be  yalid; 
otherwise  not. 

8.  An  ordinance  of  a  town  council  reducing 
the  width  of  a  street  from  40  to  15  feet  sim- 
ply, not  specifying  what  part  of  the  street  is 
to  remain  such,  is  yoid  for  uncertainty. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Mercer  Coun- 
ty; J.  M.  Sanders,  Judge. 

Bill  by  Jennie  K.  Pence  against  R.  G.  Bry- 
ant and  others.  Decree  for  defendants,  and 
plalntifr  appeals.    Reversed. 

R.  0.  &  B.  McClaugberty  and  Mr.  Wil- 
liams, for  appellant  A.  W.  Reynolds,  J.  S 
Clark,  and  J.  M.  McGrath,  for  appellees. 


BRANNON,  J.  Jennie  K.  Pence  is  the 
owner  of  a  lot  lying  between  Main  and  North 
River  streets.  In  the  town  of  Bramwell,  Mer- 
cer county. .  It  fronts  on  both  streets  Along 
its  side,  between  It  and  the  depot  lot  owned 
by  the  Norfolk  ft  Western  Railroad  Compa- 
ny, is  a  space  of  ground  about  41  feet  wide, 
and  extending  125  feet  between  those  streets. 
R.  G.  Bryant  and  W.  W.  Hamilton  purchas- 
ed part  of  this  parcel  of  land,  and  upon  it 
were  excavating  for  the  erection  of  a  build- 
ing, its  wall  to  be  15  feet  distant,  but  lea7- 
Ing  along  her  lot  a  street  or  alley  15  feet 
wide  between  Main  and  North  River  streets. 
Jennie  Pence  claims  that  the  entire  space 
was  years  ago  dedicated  by  the  Bluestone 
Coal  Company  as  a  public  street,  and  has 

%  t.  See  Municipal  Corporations,  yoL  t6.  Cent  Dig. 
I  SS  1448.  1503. 
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been  recognized  b7  the  town  and  used  as 
saclL  The  council  of  Bramwell,  22d  Janu- 
ary, 1902,  adopted  the  following  ordinance: 
'It  appearing  that  the  plat  of  the  town  of 
Bramwell,  which  is  of  record  in  the  clerk's 
office  of  the  county  court  of  Mercer  county, 
does  not  show  the  width  of  the  street  adjoin- 
ing lot  No.  1  In  said  town,  and  extending 
from  Main  street  to  North  River  street,  and 
on  the  request  of  the  Pocahontas  Coal  & 
Coke  Company,  who  own  the  land  lying  be- 
tween  said  street  and  the  station  grounds  of 
the  Norfolk  &  Western  Railway,  that  council 
determine  on  the  width  of  the  street,  it  was^ 
on  motion,  unanimously  resolved,  that  the 
width  of  the  street  be  fixed  at  fifteen  feet, 
and  hereafter  to'  be  known  as  Pence  street, 
and  to  extend  from  Main  street  to  North  Riv- 
er street"  When  Bryant  and  Blamilton  were 
engaged  in  the  work  of  erecting  their  build- 
ing, Jennie  Pence  obtained  an  injunction 
against  their  further  work,  but  on  hearing  it 
was  dissolved,  and  the  court  later  refused  to 
reinstate  It,  and  she  appeals. 

For  the  defense  it  is  cbdmed  that  equity 
has  no  jurisdiction,  as  title  is  in  controversy, 
and  the  right  in  contest  must  be  first  adju- 
dicated at  law  before  an  injunction^  can  be 
allowed,  and  Watson  v.  Ferrell,  34  W.  Va. 
406,  12  S,  E.  724.  and  Becker  v.  McGraw,  48 
W.  Va.  539,  37  a  B.  532,  are  cited  to  support 
this  position.  These  cases  have  no  applica- 
tion. This  is  no  controversy  as  to  title  to 
laud.  The  plaiutilf  claims  no  ownership  in 
the  ground.  She  claims  that  a  public  high- 
way affording  access  to  her  property  is  being 
permanently  taken  from  the  public,  and  pas- 
sage over  it  forever  obstructed,  to  the  special 
and  lasting  detriment  of  her  property.  If 
this  is  true,  a  public  nuisance  is  being  main- 
tained; for  from  the  earliest  period  the  com- 
mon law  has  branded  the  closing  or  obstruc- 
tion of  a  highway  as  a  public  nuisance  in- 
dictable as  a  public  offense,  and  our  Code 
1899,  c.  43,  I  45,  makes  it  an  indictable  of- 
fense. 4  Bl.  Com.  167.  That  injunction  lies 
in  the  first  instance,  without  first  having  re- 
course to  a  law  tribunal,  to  prevent  a  public 
nuisance  in  the  start,  to  prevent  its  mainte- 
nance, and  to  abate  it,  is  shown  by  abundant 
authority,  and  this  includes  obstruction  of  a 
highway.  Moundsville  v.  Ohio  R.  Co.,  37  W. 
Va.  92,  16  6.  E.  514,  20  L.  R.  A.  161.  Au- 
thorities collated  in  Town  of  Weston  v.  Rals- 
ton. 48  W.  Va.  194.  36  S.  B.  456.  See  Co- 
lumbian Club  V.  State,  in  volume  2,  p.  340, 
of  that  late  valuable  work,  Amer.  &  Eng. 
Dec.  in  Eq.  340.  and  note,  page  352;  Huron 
Bank  (S.  D.)  66  N.  W.  815,  59  Am.  St  Rep. 
769. 

But  though  there  is  jurisdiction,  there  is  a 
question,  not  of  jurisdiction  exactly,  but 
whether  the  plaintiff  has  such  interest  as 
will  enable  her  to  invoke  that  jurisdiction. 
The  nuisance  is  a  public  one.  Beyond  ques- 
tlon  the  town  could  invoke  such  jurisdiction, 
but  can  she  as  an  individual?  The  general 
rule  is  that  an  individual  cannot  enjoin  a 


public  nuisance,  but,  tf  tt  peculiarly  affect 
him  by  material  and  substantial  damage  to 
the  use  and  value  of  his  estate^  he  can  have 
the  benefit  of  an  injunction.  Talbott  v^  King, 
32  W.  Va.  6,  9  S.  B.  48;  2  Amer.  &  Eng. 
Dec.  in  Bquity,  355.  I  conceive  that  I  need 
not  elaborate  to  show  that  when  one  is  un- 
lawfully building  a  house  in  a  public  street 
which  gives  access  to  a  hotel,  though  it  be 
not  the  only  access,  narrowing  it  from  a 
street  41  feet  wide  to  an  alley  of  15  feet 
running  along  the  length  of  the  hotel,  an  en- 
trance being  on  that  street,  peculiarly  affects 
the  hotel  in  use  and  value  as  a  great  damage 
to  it  As  an  abutter  he  has  a  peculiar  in- 
terest; he  is  an  adjoining  owner,  and  has 
peculiar  interest  in  the  street  2  Smith, 
Munlc.  Corp.  8  1214;  Elliott  on  Streets,  88 
709,  876;   1  Am.  &  Eng.  E^ncy.  L.  224. 

Counsel  have  discussed  the  question  wheth- 
er the  space  of  41  feet  was  dedicated  to  pub- 
lic use  and  accepted  as  a  dedication,  and 
whether  its  use  as  a  street  made  it  such. 
Then  we  meet  with  the  town  ordinance  above 
given.  It  fixed  the  width  of  the  street,  if  it 
never  had  been  fixed;  and,  if  it  had  been  a 
street  41  feet  wide^  that  ordinance  operated 
as  a  vacation  in  part,  if  valid.  Our  statute 
gives  a  town  council  wide  power  to  "vacate, 
close,  open,  alter,"  etc.,  "roads,  streets,  al- 
leys." Code  1899,  c.  47,  8  28.  This  subject 
is  treated  in  that  latest  and  elaborate  work 
on  Municipal  Corporations  by  Smith  (volume 
2,  8  1283).  It  says:  "Where  the  power  to 
vacate  a  street  is  vested  in  the  municipality, 
the  exercise  of  that  power  is  discretionary." 
"A  part  vacation,  leaving  accer3  to  the  prop- 
erty one  way  the  same  as  before,  does  not 
entitle  the  owner  to  damages.**  *^  the  ab- 
sence of  fraud,  courts  will  not  review  the  ac- 
tion of  a  city  council  in  vacating  a  street, 
and  the  general  rule  is  that  the  determina- 
tion of  a  proper  board  as  to  the  opening  or 
closing  of  a  street  is  not  the  subject  of  re- 
view by  the  coxuIb.  The  right  to  vacate  in- 
cludes the  right  to  vacate  a  part  of  the  street 
as  well  as  the  whole."  Elliott  on  Streets,  S 
879.  states  the  same  law.  In  section  451  we 
read:  "Power  to  regulate  and  improve  streets 
and  sidewalks  includes  the  power  to  deter- 
mine their  width."  Our  act  gives  all  these 
powers.  "A  statute  authorizing  the  vacation 
of  a  highway  will,  it  seems,  authorize  the 
vacation  of  a  part  thereof."  15  Am.  &  Eng« 
Ency.  L.  397. 

The  appellee  says  that  the  street  claimed 
by  Jennie  Pence  to  be  a  street  is  not  a  street, 
because  never  dedicated  or  recognized  by 
the  corporate  authority  of  Bramwell  by  coun- 
cil action,  since  there  is  no  evidence  of  ac- 
ceptance of  the  dedication,  and  before  ac- 
ceptance it  may  be  withdrawn,  as  may  be 
said  to  have  been  done  by  the  sale  of  a  part 
of  the  street  to  the  defendants.  I  think  the 
lawbooks  will  sustain  the  position  that  for 
some  purposes  such  municipal  acceptance  ia 
necessary,  for  others  not  If  It  is  sought  to 
charge  the  town  with  neglect  to  repair,  it  la 
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necessary;  but  when  the  contest  la,  as  in 
this  case,  between  dedicator  or  his  alienees 
and  a  private  indiyidoal  or  the  public,  it  is 
not  indispensable.  Hast  t.  Railroad  Co.,  52 
W.  Va.  396,  44  S.  B.  166.  •'While  acceptance 
by  formal  adoption  by  pnbllc  authorities  or 
by  pnbllc  user  Is  necessary  to  impose  on  the 
public  the  duty  to  keep  in  repair  a  dedicated 
highway  or  street,  still  that  is  not  necessary 
to  the  consummation  of  the  dedication  so  as 
to  cut  off  the  owner  from  the  power  of  re- 
traction, or  to  subjec.t  the  dedication  to  the 
public  use  wherever,  in  the  estimation  of 
such  authorities,  the  wants  or  convenience  of 
the  public  require  it  for  the  purpose  for  which 
it  was  originally  given."  Board  v.  Seal 
(Miss.)  5  South.  622,  8  L.  B.  A.  650,  14  AnL 
St  Rep.  545;  Moose  v.  Carson  (N.  G.)  10  S. 
E.  689,  7  L.  R.  A.  548,  17  Am.  St.  Rep.  681; 
2  Smith,  Munlc.  Corp.  S  1281;  2  Dillon,  Munlc. 
Corp.  S  642;  2  Greenleaf,  Bv.  $  662;  Elliott, 
Roads  and  Streets,  H  150,  154;  City  of  Win- 
chester V.  Carroll,  99  Va  727.  40  S  B.  87. 
The  owner  of  the  land  where  now  is  the 
towi*  laid  it  off  into  squares,  lots,  and  streets, 
and  made  a  plat  That  plat  shows  North 
River  street  and  Main  street  Between  these 
streets  we  find  squrree  1  and  8;  on  the  south 
side  of  Main  street  we  find  squares  2  and  4. 
Each  of  these  squaiet  is  laid  off  into  lots  by 
numbei  In  square  1  we  find  lot  1,  between 
those  streets,  and  along  its  side  an  open 
area,  not  marked  as  a  street,  between  lot  1 
and  the  right  of  way  of  the  railroad.  It  looks 
like  the  company  owning  the  land  designed 
letting  tbat  whole  area  remain  open  for 
ready  access  to  what  was  designed  to  be  the 
station,  and  where  it  now  Is.  While  such 
was  the  state  of  things,  the  Bluestone  Coal 
Company  by  deed,  26th  February,  1885,  con- 
veyed to  William  Berry  lot  1  in  square  No. 
1,  now  owned  by  Jennie  Pence.  This  deed 
makes  the  lot  begin  "at  the  southwest  cor- 
ner of  square  No.  1/*  and  runs  thence  to  lot 
No.  8,  and  thence  125  feet  to  North  River 
street,  and  with  it  40  feet  to  the  "N.  W.  cor- 
ner of  square  No.  1,"  and  says  the  lot  is 
known  "as  lot  No.  1,  and  for  which  refer- 
ence id  made  to  town  plat  of  Bramwell,  re- 
corded in  clerk*s  office,  county  court**  This 
deed  recognizes  the  square  and  this  lot  and 
this  plat  That  plat  shows  a  vacant  area 
along  the  side  of  lot  No.  1.  Why  did  the  own- 
er lay  out  the  land  into  squares  and  lots, 
leaving  this  space  vacant?  Why  did  it  not 
cat  it  into  lots  and  make  lot  No.  1  there? 
Because  the  intention  was  to  have  It  open. 
It  was  designed  to  have  at  least  a  street 
there,  because  the  series  of  lots  between 
North  River  and  Main  streets  did  not  Include 
the  area.  No  square  or  lot  took  it  in.  Such 
the  start.  The  engineer  laying  off  the  town 
staked  off  a  street  there. .  While  we  admit 
tbat  a  mere  officer  of  a  corporation  cannot 
make  a  dedication,  yet  this  engineer  Welch 
was  deputed  to  lay  off  the  town,  and  I  in- 
cline  to  think  that  his  action  is  binding  to 
sliow  an  Intent  to  dedicate,  as  the  company 


sold  lots  by  his  work.  Later,  Bluestone  Coal 
Company,  by  deed,  27th  June,  1887,  convey- 
ed a  lot  in  that  area  to  the  Norfolk  ft  West- 
em  Railroad  Company,  and  the  deed  makes 
this  lot  begin  at  a  point  on  the  right  of  way 
of  the  railroad  company  "in  line  with  the 
north  boundary  of  lots  from  No.  1  to  No.  13, 
inclusive,  thence  south  7  degrees,  8  minutes 

west,  125  feet  along  the  west  side  of 

street  to  a  street  comer  on  the  north  side  of 
Main  street"  This  deed  calls  for  a  street 
then  and  yet  unnamed  along  the  west  side 
of  the  Pence  lot  It  says,  also,  that  the  land 
conveyed  to  the  railroad  company  'Is  describ- 
ed In  the  survey  thereof  made  by  W.  W. 
Coe."  Now,  this  gives  this  street  a  place 
certain,  a  comer  on  North  River  street,  and  a 
cixuer  on  Main.  Looking  at  the  plat,  we  see 
this  street  laid  down  along  the  Pence  lot— 
between  it  and  the  lot  conveyed  to  the  rail- 
road company.  This  deed  Is  a  plain  dedica- 
tion. The  plat  is  part  of  the  deed,  and  proof 
of  dedication  like  it— express  dedication.  Rid- 
dle V.  Charlestown,  43  W.  Va.  796,  28  S.  E. 
881;  Noonan  v.  Braley,  67  U.  S.  499.  17  L. 
Ed.  27a  Is  it  said  that  it  has  no  fixedness 
in  place?  Who  can  say  that  the  Pence  lot 
cannot  be  located,  or  that  the  railroad  lot 
cannot  be?  They  can  be  fixed  with  mathe- 
matical precision.  This  street  occupies  all 
the  grotmd  between  them.  The  call  for  a 
street  cornar  on  Main  street  Indicates  that 
the  grantor  company  regarded  this  unnamed 
street  as  antecedently  dedicated;  but  this  is 
not  material,  as  this  deed  is  a  plain  dedica- 
tion. Thus  we  have  a  dedication.  Can  the 
land  company  revoke  it?  No,  because  the 
dedication  has  been  accepted  and  acted  on 
by  the  public  by  use  for  many  years.  It  has 
always  been  driven  over  and  walked  over 
and  used  by  the  public  as  a  street  and  not  • 
a  word  said  against  such  use  by  the  land 
company  or  anybody  else.  This  cannot  be 
denied;  is  not  This  acceptance  and  dedica- 
tion makes  the  ground  a  street  as  between 
a  dedicator  and  the  public,  and  as  between 
the  dedicator  and  those  claiming  under  it  and 
Jennie  Pence.  So  we  held  in  Hast  v.  Rail- 
road Co.,  52  W.  Va.  896,  44  S.  E.  155.  "Ac- 
ceptance may  be  by  such  long  use  by  the 
public  as  to  render  its  reclamation  unjust 
and  improper.  Both  dedication  and  accept- 
ance may  be  presxm:ied  by  long  user."  Win- 
chester V.  Carroll,  99  Va.  727,  40  S.  E.  37. 
See  2  Smith,  Munlc.  Corp.  §  1498;  Elliott, 
Roads  and  Streets,  §  133;  City  v.  Stokes,  31 
Grat.  713.  We  may  stop  here  and  say  that 
this  street  in  its  whole  width  was  a  street 
from  dedication  and  user  merely,  without 
corporate  acceptance.  Such  corporate  accept- 
ance is  immaterial  for  the  purpose  of  this 
case.  Hast  v.  Railroad  Co.,  52  W.  Va.  396, 
44  S.  E.  155;  Yates  v.  West  Grafton,  33  W. 
Va.  507,  11  S.  B.  8;  Moose  v.  Carson  (N.  C.) 
10  S.  E.  689,  7  L.  R.  A.  548.  17  Am.  St  Rep, 
681;  Board  v.  Seal  (Miss.)  5  South.  622,  3  L. 
R.  A.  659,  14  Am.  St  Rep.  545;  City  v. 
Stokes,  31  Grat  713. 
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We  do  not  need  to  say,  T)ut  do  say,  that 
this  street  la  a  street  as  to  the  town.  The 
mayor  pat  step  stones  across  it  on  North 
River  street;  it  was  cleared  of  rubbish  by 
the  town,  and  as  much  work  done  on  it  as  on 
any  other  street;  the  town  allowed  in  it  a 
car  used  as  a  house  for  photography,  and 
received  rent  for  it;  the  town  council  de- 
clared it  a  nuisance,  and  ordered  it  removed, 
and  it  is  reasonable  to  say  that  it  was  held 
a  nuisance  only  because  in  the  street;  and 
the  town  allowed  a  post  office  on  it,  showing 
that  it  was  regarded  a  street  Looking  at 
the  ordinance  of  council  above  fixing  the 
width  of  the  street,  it  imports  the  antecedent 
existence  of  a  street  So  we  have  a  street, 
of  its  original  width  40  feet,  unless  it  has 
been  cut  down  to  15  feet  by  the  ordinance 
of  the  council  above  given.  Jennie  Pence, 
as  owner  of  a  lot  on  that  street,  had  a  very 
valuable  vested  right  in  it— that  of  access. 
By  it  the  main  entrance  to  her  hotel  is  reach- 
ed. She  built  on  the  faith  of  its  continuance 
as  a  street  Many  cases  hold  this  right  of 
access  as  a  vested  property  right  annexed  to 
her  lot  protected  by  that  clause  of  the  Con- 
stitution saying  that  private  property  shall 
not  be  taken  for  public  use  without  compen- 
sation. 2  Smith,  Munic.  Corp.  $  1283;  5 
Amer.  R.  &  Corp.  Oases,  117;  2  Dillon,  Mu- 
nic. Oorp.  S  656b;  Elliott  on  Roads  and 
Streets,  $  877;  Sherlock  v.  Kansas  Oity  (Mo. 
Sup.)  43  S.  W.  629,  64  Am.  St  Rep.  551;  Lew- 
is  on  Em.  Domain,  S  134;  Moose  v.  Oarson 
(N.  0.)  10  S.  E.  689,  7  L.  R.  A.  648,  17  Am. 
St  Rep.  681.  There  are  cases  which  hold 
that  the  act  of  vacation  will  avail  and  enti- 
tle the  lot  owner  to  no  remedy.  McGee's  Ap- 
peal, 114  Pa.  470,  8  Atl.  237;  Barr  v.  Oity,  45 
Iowa,  275;  State  v.  Deer  Lodge,  19  Mont 
J582,  49  Pac.  147;  Levee  Dist  v.  Farmer,  101 
Oal.  178,  35  Pac.  569,  23  L.  R.  A.  388;  Mills, 
Em.  Domain,  {  317.  The  former  line  says 
that  a  vacation  of  a  street  ends  its  existence 
so  far  as  concerns  the  town  or  the  general 
public,  but  that  one  owning  a  lot  on  the 
street  has  a  special,  peculiar  interest  from 
the  general  public,  and  can  recover  damages. 
I  suppose  the  town  and  party  obstructing 
would  be  liable. 

It  has  been  suggested  that  the  order  of 
council  narrowing  the  street  is  void  because 
made  only  to  give  back  part  of  the  street  to 
the  land  company  owning  the  fee,  or,  rather, 
to  free  it  from  street  service  for  its  benefit. 
I  grant  that  a  council  cannot,  under  the  guise 
of  the  power  to  vacate  a  street,  do  so,  not  for 
public  interest,  but  only  for  private  use. 
The  Virginia  court  in  Norfolk  v.  Chamber- 
laine,  29  Grat  534.  only  spoke  the  general 
decision  in  saying;  "Public  streets  are  for 
public  use,  and  the  use  is  none  the  less  for 
the  public  at  large  as  distinguished  from  the 
municipality  because  they  are  situated  with- 


in the  limits  of  the  latter.  In  other  words, 
public  streets  are  not  the  property  of  the 
municipality,  or  of  the  people  of*  the  munici- 
pality, but  of  the  public  at  large.  ♦  ♦  • 
Upon  these  principles  I  am  of  the  opinion 
that  the  council  of  the  city  of  Norfolk  had 
no  authority  to  pass  the  resolution  granting 
permission  to  appellee  to  occupy,  by  the  steps 
of  his  building,  any  portion  of  a  public 
street"  In  Smith  v.  McDowell,  148  111.  51, 
35  N.  E.  141,  22  L.  R.  A.  393,  the  subject  of 
power  of  vacation  is  well  discussed.  It  is 
held  that  by  platting  of  a  village  the  streets* 
"in  their  entire  width  and  length,*'  are  dedi- 
cated to  the  use  of  the  public,  and  the  village 
is  seised  in  fee  of  the  streets  for  the  use  of 
the  local  and  general  public,  holding  them 
in  trust  for  such  use  and  none  other;  and  it 
may  vacate  them  only  where  its  authorities, 
in  their  discretion,  determine  the  street  is  no 
longer  required  for  public  use;  the  power  of 
vacation  is  to  be  construed  in  view  of  the 
purpose  for  which  the  village  holds  the 
streets;  that  it  has  not  unqualified  control 
and  disposition  of  the  streets,  "and  cannot 
alien  or  otherwise  dispose  of  them  for  private 
use.  The  municipal  authorities  cannot  vacate 
a  strip  of  land  along  and  in  a  street  for  the  sole 
purpose  of  enabling  a  private  person  to  occupy 
such  strip  with  a  permanent  structure  appur- 
tenant to  his  building.  Whether  the  motives 
of  village  trustees  in  voting  for  an  ordinance 
are  proper  cannot  be  judicially  inquired  Into, 
but  the  purpose  accomplished  by  the  ordi- 
nance—the object  attained— may  always  be 
considered  in  determining  its  validity.  If 
the  purpose  effected  by  it  Is  within  the  pow- 
er of  the  trustees,  the  act  will  be  valid;  oth- 
erwise not."  I  do  not  question  these  prin- 
ciples; but  they  do  not  fit  this  case.  In  the 
Virginia  and  Illinois  cases,  the  orders  of  the 
councils  on  their  face  showed  that  they  had 
for  purpose  the  conversion  of  the  street  from 
public  to  private  use,  not  the  public  interest. 
In  this  case  the  owner  of  the  fee  simply  ask- 
ed the  council  to  fix  the  width  of  the  street, 
and,  while  the  result  of  its  action  was  the 
return  of  the  ground  to  the  owner  free  of 
easement,  that  does  not  appear  to  be  the  pur- 
pose and  aim  of  the  council,  but  only  resulted 
as  a  consequence  by  law.  The  fee  was  in 
them,  and  the  action  took  away  its  servitude; 
this  was  a  legal  result  But  we  find  the 
council  ordinance  void  for  another  reason. 
It  is  void  for  uncertainty.  What  part  of  the 
street  remains  a  street?  Which  side?  Why 
that  next  to  the  lot  of  Jennie  Pence  rather 
than  the  other  side?  For  this  reason  we  re- 
verse the  decrees  and  reinstate  the  injunc- 
tion. 

Reverse  decrees  made  in  vacation  of  the 
circuit  court  on  30th  September,  1902,  and 
19tb  December,  1902,  and  remand  case  for 
further  proceeding^ 
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(67  S.  C.  497) 

WILLSON  T.  IMPERIAL  FERTILIZER  CO. 

et  al. 

(Supreme  Court  of  South  Carolina.    Not.  27, 

1903.) 

PRINCIPAL  AND  AGENT— DUB  CARE  OF  AGENT 
—SALE  OP  GOODS  —  APPEAL  —  EXCEPTIONS— 
AMENDMENT— CONTRACT— ASSIGNMENT. 

1.  Where  au  agent  under  a  power  of  attorney 
was  appointed  to  take  charge  of  the  businesa 
of  a  party  who  had  contracted  to  sell  fertillz- 
era,  and  prices  advanced  during  his  agency  to 
such  an  extent  that  he  was  in  a  position,  with- 
out incurring  further  expense,  to  dispose  of 
aU  fertilizers  unsold  at  a  good  profit,  whereas, 
if  he  had  waited  to  sell  to  the  country  trade 
with  the  usual  proportion  of  credit  sales,  he 
would  have  run  the  risk  of  loss  from  bad  debts 
and  the  danger  of  a  decline  in  prices,  his  act 
in  making  such  sale  showed  reasonable  care 
and  prudence. 

2.  Where  an  agent  was  engaged  in  selling  fer- 
tilizers, his  act  in  closing  out  all  the  fertilizers 
in  bulk  showed  prudence  and  "care  in  yiew  of  a 
letter  from  one  fertilizer  company  to  another, 
who  was  using  its  brand,  claiming  the  right  to 
terminate  such  use  on  demand. 

3.  A  motion  to  amend  an  exception  on  ap- 
peal, where  the  effect  is  only  to  amplify  it 
and  make  it  clearer,  will  be  denied. 

4.  A  party  to  a  contract  waives  his  right  to 
object  to  an  assignment  thereof  by  the  other 
party  where  he  actively  co-operates  in  procur- 
ing the  assignment. 

5.  Though  the  agent  of  a  party  contracting 
to  sell  fertilizers  is  liable  to  his  principal  for 
the  difference  between  the  price  at  which  he 
could  have  sold  the  goods  and  the  price  at 
which  he  did  sell  them,  the  purchaser  from  such 
agent  is  not  liable  where  there  was  no  evi- 
dence that  he  acted  in  a  fiduciary  capacity  in 
bringing  about  the  appointment  of  the  agent. 

Appeal  from  Common  Pleas  Circuit -00011 
of  Charleston  County;   Gage,  Judge. 

Action  by  W.  N.  C.  Willson,  committee  of 
Willson  Griffith,  against  the  Imperial  Fer- 
tilizer Company  and  others.  Decree  for 
plaintiff,  and  defendants  appeal.    Modified. 

The  contract  out  of  which  the  action  arises 
is  as  follows: 

"Charleston,  S.  C,  June  26th,  1809. 
**Mr.  Willson  GrlflJth,  lessee,  Charleston,  S.  0. 
"Dear  sir:  We  will  the  ensuing  season 
make  and  deliver  to  your  order  to  be  sold 
for  our  account  your  brands  of  fertilizers 
and  acid  phosphates  with  and  without  potash, 
upon  the  following  terms,  prices  and  condi- 
tions in  bulk,  f.  o.  b.  cars  at  our  works,  in 
not  less  than  carload  lots;  we  to  furnish 
bags,  branded  as  you  may  direct,  at  the  cost 
of  seven  cents  each,  and  to  furnish  the  in- 
spection tags,  charging  you  the  cost  of  same, 
according  to  the  States  Into  which  the  goods 
are  shipped: 

Per  ton. 

9-2-2  fertilizer $12  23 

^2^1  fertilizer 12  25 

9-2-1  fertilizer- 11  45 

lO-l-l  fertilizer   9  50 

13  per  cent,  dissolved  bone 6  25 

13  per    cent,     dissolved     bone     (double 

milled)   6  40 

10-1  acid  phosphate 6  50 

10-2  acid  phosphate 6  85 

10-2  acid  phosphate  (for  wheat) 7  05 

10-4  acid  phosphate  (for  cotton) 8  75 

10-4  acid  phosphate  (for  wheat) 0  05 

8-  4  acid  phosphate  (for  cotton) 8  05 


— «11  goods  to  be  shipped  in  good  mechanical 
condition.  The  8-4  acid  to  be  made^  bow- 
eyer,  as  per  your  request,  entirely  of  kalnit 
for  the  potash,  you  taking  any  risk  that  may 
accrue  as  to  the  mechanical  condition  of  this 
grade. 

**The  aboye  prices  are  upon  a  basis  of  May 
1st,  1900,  any  goods  paid  for  prior  to  May 
1st,  a  discount  at  the  rate  of  7  per  cent  per 
annum  will  be  allowed  you  from  date  of  pay- 
ment to  May  1st;  any  goods  closed  by  note 
payable  In  the  fall  of  1900,  Interest  at  the 
rate  of  7  per  cent  per  annum  to  be  added 
from  May  1st,  to  date  of  maturity  of  the 
notes. 

"Yon  agree  herewith  to  guarantee  all  sales 
to  the  extent  of  your  aggregate  profit  on  each 
group,  to  wit:  for  all  goods  sold  payable  be- 
tween this  date  and  the  1st  of  January, 
1900,  to  be  considered  as  the  first  group;  all 
goods  payable  May  1st  1900,  the  second,  and 
all  good?  closed  by  note  payable  In  the  fall 
of  1900,  the  third. 

"All  settlements,  whether  In  cash  or  by 
notes  of  the  purchaser,  are  to  be  made  direct 
with  you,  and  you  hereby  agree  that  as  such 
settlements  are  made,  you  will  at  once  when 
cash  is  paid,  turn  over  to  us  the  gross  amount 
received  from  purchasers,  and  when  settle- 
ments are  made  by  note,  you  will  deliver  to 
us  the  notes  of  said  purchasers,  payable  to 
your  order  as  lessee  of  the  Etlwan  Phosphate 
Works,  duly  endorsed  by  you,  settlement  to 
be  made  by  us  for  your  interest  in  said  ac- 
counts in  accordance  with  the  following  para- 
graphs. 

"All  collaterals  taken  on  time  accounts  to 
be  delivered  also  to  us,  duly  endorsed  when 
necessary,  and  said  collaterals  to  be  returned 
to  you  in  the  fall  to  be  sent  out  for  collec- 
tion in  accordance  with  contracts.  When  all 
the  sales  that  are  due  on  or  about  January 
1st,  are  paid  in  full,  we  agree  to  pay  you 
the  profits  that  have  accrued  to  you  on  these 
sales;  first  deducting  from  said  profits  any 
losses  that  may  have  occurred  on  such  sales, 
if  there  be  any,  from  the  amount  of  the 
profit  due  you  on  this  group;  the  same  meth- 
od to  be  pursued  In  regard  to  the  two  re- 
maining groups,  maturing  May  1st  and  in 
the  fall  of  1900. 

"We  are  to  prepay  freights  when  necessary 
to  consummate  sales  of  any  of  the  goods, 
charging  you  interest  on  said  freights  from 
the  dates  paid  until  the  maturity  of  the  con- 
tracts, and  all  over  prices  named  above 
freights  and  interest  to  be  your  profit  on 
sales,  subject  to  the  above  provisions  agreed 
upon  as  to  your  guarantee  on  same. 

"The  amount  of  goods  to  be  furnished  by 
us  on  this  contract  is  to  be  3,000  tons  of  the 
various  grades  of  dissolved  bone  and  acid 
phosphates,  and  1,000  tons  of  the  various 
grades  of  fertilizers,  tbat  is,  4,000  tons  in  the 
aggregate. 

*'On  January  1st  1900,  if  the  above  amount 
of  goods  has  not  been  placed  by  you,  we  are 
to  have  the  option  of  cancelling  the  balance 
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of  the  c6ntnictp  If  so  desiied  by  us,  or  adding 
to  same  If  the  above  amomit  has  then  been 
placed. 

"All  contracts  to  be  taken  on  your  forms, 
and  when  goods  are  sold  on  time,  as  t'\£  as 
possible  with  planters'  notes  as  collateral  se- 
curity to  the  notes  of  the  purchasers,  and 
said  contracts  are  to  be  submitted  to  this 
company  for  approTal,  they  having  the  right 
of  rejecting  any  contracts  not  satisfactory  to 
them,  and  not  to  be  bound  to  fill  any  con- 
tracts so  rejected. 

**You  hereby  agree  to  procure  from  the 
proprietor  of  the  Etlwan  Phosphate  Works 
a  lease  of  said  plant  for  the  ensuing  season; 
that  the  question  of  the  use  of  their  brands 
by  you  may  be  legally  established,  should  It 
become  necessary. 

'Imperial  Fertilizer  Company, 
"By  G.  Walter  Mclver,  Treasurer. 

*The  above  Is  accepted  upon  the  terms  and 
conditions  stated  therein. 

"Wlllson  Orlfilth,  Lessee.** 

Mitchell  &  Smith,  for  appellants.  Nathans 
ft  Slnkler,  for  appellee. 

WOODS,  J.  On  June  26,  1880,  the  Im- 
perial Fertilizer  Company  made  a  contract 
with  WlUson  Griffith  for  the  sale  of  4,000 
tons  of  fertilizers.  The  terms  and  prices  are 
set  forth  In  detail  In  the  letter  from  the  com- 
pany to  Griffith  making  the  proposition. 
This  letter  and  Griffith's  note  of  acceptance, 
being  essential  to  an  understanding  of  the  is- 
sues involved,  wlU  be  found  in  the  report  of 
the  case.  The  contract  contemplated  that 
Griffith,  who  was  a  fertilizer  salesman  of 
fine  judgment  and  high  character,  should 
sell  the  fertilizers  at  an  advance  on  the 
prices  he  was  to  pay,  and  the  difference  was 
to  constitute  his  profit  As  each  separate 
sale  was  made  and  reported  by  him,  the 
goods  were  to  be  shipped  as  he  directed,  and 
charged  to  him  on  the  Imperial  Company's 
books  at  the  contract  price.  The  company 
was  to  hold  all  notes  and  accounts  taken  by 
him  as  collateral,  to  be  credited  on  his  debt 
when  collected,  and  all  cash  payments  made 
by  customers  were  to  be  remitted  to  It  for 
like  credit.  All  credit  sales  were  to  be  sub- 
ject to  the  approval  of  the  company.  The 
contract  does  not  expressly  stipulate  that  the 
fertilizers  should  be  delivered  under  the 
brands  of  the  Etlwan  Phosphate  Works,  but 
this  Is  Implied  by  the  last  clause,  which  was 
to  the  effect  that  Griffith  was  to  procure 
"from  the  proprietor  of  the  Etlwan  Phos- 
phate Works  a  lease  of  said  plant  for  the  en- 
suing season,  that  the  question  of  the  use  of 
their  brands  by  you  may  be  legally  estab- 
lished should  It  become  necessary."  The 
Etlwan  Company  had  ceased  to  manufacture, 
but  its  brands  were  popular,  and  It  was  ex- 
pected their  use  would  aid  Griffith  to  resell 
the  goods  at  a  profit  In  the  contract  he  Is 
spoken  of  as  "lessee,"  the  reference  being  to 
bis  supposed  lease  and  control  of  the  Etlwan 


brands.  The  Imperial  FertUlser  Company 
had  the  option  of  canceling  the  contract  as 
to  all  goods  not  sold  by  January  1,  1900,  "or 
adding  the  same  if  the  above  amount  has 
then  been  placed." 

After  Griffith  had  sold  718  tons  of  the  4,000,. 
his  friends  and  business  associates  observed 
a  marked  decline  in  his  physical  health,  ac- 
companied by  some  eccentricity  of  conduct 
For  this  reason  G.  Walter  Mclver,  manager 
of  the  Imperial  Fertilizer  Company,  became 
much  concerned  on  account  of  the  company's 
Interest  in  this  contract,  and  consulted  with 
Griffith's  sister  and  some  of  his  friends  as  to 
the  best  course  to  be  pursued.  It  seems  all 
concurred  In  the  opinion  that  he  would  not 
be  able  to  carry  on  his  business  for  several 
months  at  least,  and  that  it  would  be  neces- 
sary for  him  to  appoint  an  agent  to  act  for 
him.  Griffith  acquiesced  in  this  conclusion^ 
and  on  October  10, 1899,  assigned  his  Interest 
in  the  contract  to  W.  I.  Smith,  then  a  book- 
keeper of  Imperial  Fertilizer  Company,  and 
on  October  13,  1899,  expressed  his  intention 
that  Smith  should  act  for  him  under  the  as- 
signment by  executing  a  power  of  attorney 
authorizing  him,  among  other'  things,  "to 
manage,  conduct  and  carry  on  my  business 
concerning  phosphates  or  fertilizers^,  remov- 
ing, employing,  or  substituting  agents  under 
him;  *  *  *  to  settle  and  to  compromise, 
and  to  submit  to  arbitration  all  accounts  to 
claims  and  disputes  between  me  and  any 
other  person  arising  in  or  out  of  said  basi- 
nessj  to  make  new  contractJB  and  agreements 
or  continue  old  ones  with  any  person,  firm, 
or  corporation,  as  the  conduct  of  my  said 
business  and  affairs  may,  in  his  best  judg- 
ment require."  Mclver,  In  the  Interest  of 
his  company,  energetically  advocated  this  ac- 
tion by  Griffith,  and  had  the  papers  prepared. 
The  price  of  fertilizers  rose  in  the  antomn 
of  1899,  and  late  in  November  of  that  year 
Smith,  while  the  market  was  advancing,  re- 
leased to  the  Virginia-Carolina  Chemical  Com- 
pany, which  in  the  meantime  had  purchased 
all  the  assets  and  stock  of  the  Imperial  Fer- 
tilizer Company,  all  Griffith's  interest  in  tlie 
contract  for  the  consideration  of  a  profit  of 
25  cents  per  ton  for  the  unsold  portion  of 
the  4,000  tons,  amounting  in  the  whole  to 
$2,432.25. 

On  April  25,  1900,  Griffith  was  declared  a 
lunatic,  and  the  plaintiff,  who  was  appointed 
his  committee,  immediately  commenced  this 
action  for  a  general  accounting  by  Smith,  as 
attorney  in  fact,  snd  particularly  to  require 
Smith  and  Imperial  Fertilizer  Company  and 
Virginia-Carolina  Chemical  Company  to  ac- 
count for  the  true  value  of  Griffith's  Interest 
in  the  contract  sold  and  released  to  Virginia- 
Carolina  Chemical  Company,  it  being  alleged 
in  the  complaint  that  his  Interest  was  sold 
at  much  less  than  its  real  value.  The  cause 
was  referred  to  G.  H.  Sass,  Esq.,  master, 
who  reported,  among  other  things,  that  with 
reasonable  diligence  Smith  could  have  real- 
ized 50  cents  per  ton  more  than  he  received,. 
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and  that  he  should  be  held  liable  for  this 
neglect  As  to  the  other  defendants,  the  mas- 
ter holds  that  they  acted  in  their  own  inter- 
est in  dealing  with  Smith,  without  unfair- 
ness or  impropriety,  and  are  therefore  not 
responsible  to  plaintlfP.  The  circuit  judge 
modified  the  report  of  the  master,  and  found 
that  the  Imperial  Fertilizer  Ck)mpany  and  the 
Virginia-Garollna  Chemical  Company  were 
also  liable  for  the  true  value  as  fixed  by  the 
master,  on  the  ground  that  they  occupied  a 
fiduciary  relation  to  Griffith;  that  the  cir- 
cumstances Indicated  Smith  was  their  agent 
as  well  as  the  agent  of  Griffith,  and  therefore 
they  could  not  purchase  from  him. 

There  are  many  exceptions,  but  the  only 
two  questions  Inyolved  in  this  appeal  are: 
(1)  Did  Smith,  under  all  the  circumstances, 
exercise  reasonable  care  and  prudence  in 
making  the  sale,  and,  if  not,  what  was  the 
resulting  loss  for  which  he  is  liable?  and  (2) 
did  the  Imperial  Fertilizer  Company  and  the 
Virginia-Carolina  Chemical  Company,  or  ei- 
ther of  them,  occupy  such  fiduciary  relation 
to  Griffith  or  Smith  as  to  make  them  jointly 
liable  with  Smith  for  any  loss  arising  from 
the  inadequacy  of  the  price? 

In  endeayoring  to  determine  whether  Smith 
is  liable.  It  is  necessary  to  consider  the  ob- 
ligations he  assumed  to  Griffith  and  his 
rights  at  the  time  he  made  the  release,  as 
against  the  Imperial  Fertilizer  Company,  or 
rather  the  Virginia-Carolina  Chemical  Com- 
Iiany,  which  had  by  purchase  assumed  the 
position  of  the  Imperial  Fertilizer  Company. 
The  terms  of  the  power  of  attorney  indicate 
the  expectation,  at  least,  that  Smith,  as 
agent,  was  to  carry  on  the  business  on  the 
same  plan  that  Griffith  himself  had  initiated, 
and  he  did  sell  on  this  plan  a  small  quantity 
of  fertilizers.  Nevertheless  the  evidence 
makes  it  very  clear  he  exercised  good  judg- 
ment in  not  continuing  this  plan.  Prices  had 
advanced,  under  conditions  somewhat  abnor- 
mal, to  such  extent  that  he  was  in  a  posi- 
tion, without  incurring  further  expense,  to 
dispose  of  the  entire  3,200  tons  remaining  un- 
sold  at  a  good  profit;  whereas,  if  he  had 
waited  to  sell  to  the  country  trade,  with  the 
usual  proportion  of  credit  sales,  he  would 
have  run  the  risk  of  much  loss  from  bad 
debts,  and  the  still  greater  peril  of  a  decline 
in  prices.  It  is  also  to  be  borne  In  mind 
that  the  company  had  the  power  to  reject 
any  credit  sales  he  might  make.  In  addi- 
tion, it  should  be  observed  he  had  a  very 
short  time  to  learn  the  bearings  of  the  busi- 
ness and  dispose  of  the  goods  in  the  country 
before  January  1,  1900,  and  on  that  day  the 
contract  would  have  been  subject  to  for- 
feiture at  the  option  of  the  Virginia-Carolina 
Chemical  Company.  The  same  risks  would 
have  been  incurred  in  turning  over  the  con- 
tract to  Mr.  Earle  Sloan,  who  wished  to  un- 
dertake its  performance  on  Griffith's  part, 
in  order  that  he,  as  part  owner  and  manager 
of  the  Etiwan  Phosphate  Works,  might  keep 


its  brands  on  the  market,  and  at  the  same 
time,  as  Griffith's  friend,  conserve  his  inter- 
ests. Aside  from  the  letters  of  Sloan  to  the 
president  of  the  Virginia-Carolina  Chemical 
Company,  which  were  excluded  by  the  master 
as  incompetent,  the  evidence  of  Mclver,  and 
Sloan's  letter  to  Messrs.  Mitchell  and  Smith, 
make  it  manifest  there  was  such  lack  of  con- 
fidence and  acute  business  antagonism  be- 
tween him  and  the  managers  of  the  Imperial 
Fertilizer  Company  and  the  Virginia-Carolina 
Chemical  Company  as  to  forbid  any  hope  that 
this  business,  which  involved  in  the  credit 
sales  of  fertilizers  so  much  reciprocal  confi- 
dence, could  have  been  successfully  transact- 
ed between  them,  l^esides,  Smith  could  not 
have  forced  the  Virginia-Carolina  Chemical 
Company  under  a  contract  of  this  kind  to  ac- 
cept Sloan  or  any  one  else  as  a  substitute 
for  himself.  Another  difficulty  under  which 
Smith  would  have  labored  if  he  had  endeav- 
ored to  continue  the  business  on  the  plan 
upon  which  Griffith  had  begun  it  was  the 
doubt  as  to  his  right  to  use  Etiwan  brands. 
He  could  find  no  written  authority  to  use 
them  among  Griffith's  papers,  and  we  think 
the  letter  of  Sloan,  the  manager  of  the  com- 
pany, to  Mclver,  claiming  the  right  to  termi- 
nate their  use  at  his  demand,  was  clearly 
competent,  not  to  prove  that  Sloan  had  this 
right  but  to  show  that  Smith  had  reason  to 
apprehend  that  he  might  make  such  claim, 
which  would  seriously  embarrass  him,  in 
view  of  the  fact  that  he  could  not  meet  it 
by  written  authority  from  the  Etiwan  Com- 
pany. 

The  defendants  have  moved  in  this  court 
to  amend  subdivision  8  of  the  second  excep- 
tion, so  as  to  make  the  point  that  the  letters 
of  Earle  Sloan  to  Morgan,  president  of  the 
Virginia-Carolina  Chemical  Company,  should 
have  been  admitted  in  evidence,  as  tending 
to  show  "that  no  use  of  the  Etiwan  brands 
or  disposition  of  the  unsold  fertilizers,  orig- 
inally Included  in  the  agreement  of  June, 
1899,  was  possible  by  W.  L  Smith,  assignee, 
and  that  any  delay  on  the  part  of  the  said 
W.  I.  Smith,  assignee,  in  effecting  a  settle- 
ment of  the  unsold  portion  of  that  contract 
would  have  been  destructive  of  any  remain- 
ing value  thereof  in  his  hands."  In  these 
letters  Sloan  does  propose  to  sell  to  the  Vir- 
ginia-Carolina Chemical  Company  the  Etiwan 
Works,  with  the  right  to  use  Its  brands  for 
the  year  1900,  and  we  think  they  were  com- 
petent to  enlighten  the  court  as  to  the  extent 
which  the  value  of  Griffith's  claim  to  deliver 
the  fertilizers  under  Etiwan  brands  might 
have  been  impaired  in  Smith's  hands  by  an 
adverse  claim.  The  motion  to  amend  the  ex- 
ception was,  in  effect,  only  to  amplify  it  and 
make  it  clearer.  Watts  v.  R.  R.  Co.,  dO  S. 
C.  67,  38  S.  E.  240.  The  motion  cannot  be 
granted,  however,  for  the  reason  that  the  let- 
ters were  excluded  by  the  master,  and  no  ex- 
ception was  taken  to  his  ruling. 

Excluding  these  letters,  upon  the  testimony 
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to  which  no  objection  was  made  we  think 
Smith  was  without  doubt  justified  in  not  run- 
ning the  risk  of  continuing  the  business  on 
the  plans  laid  out  by  Griffith.  Indeed,  as  we 
understand,  the  plaintiff  does  not  now  seri- 
ously question  the  wisdom  of  a  sale  In  bulk 
on  the  Charleston  market,  but  It  Is  Insisted 
that.  If  Smith  had  offered  the  gctods  to  bro- 
kers, he  could  have  sold  for  a  better  price 
than  he  received.  Smith  admits  he  made  no 
effort  to  sell  except  to  the  Virginia-Carolina 
Chemical  Company,  and  there  seems  to  be 
no  doubt  that.  If  he  had  3,200  tons  of  fertili- 
zers for  sale,  free  of  any  contract  restric- 
tions, he  could,  with  reasonable  effort,  have 
made  a  cash  sale  at  60  cents  per  ton  more 
than  he  received.  The-  Important  Inquiry 
therefore  is,  did  the  Virginia-Carolina  Com- 
pany, as  assignee  of  the  Imperial  Fertilizer 
Company,  have  such  rights  under  Griffith's 
contract  as  to  enable  It  to  Interfere  in  any 
way  with  his  selling  In  open  market  In 
Charleston  all  the  unsold  goods?  Assuming 
the  contract  was  of  such  a  personal  nature 
as  to  deny  to  Griffith  the  right  to  assign  It, 
and  thus  put  In  his  place  one  with  whom  the 
Imperial  Fertilizer  Company  would  not  care 
to  deal  In  a  relation  Implying  so  much  con- 
fidence, the  assignment  to  Smith  was  made 
with  the  company's  active  co-operation,  and 
upon  the  very  valuable  consideration  that  by 
the  assignment  it  was  released  from  the  em- 
barrassment of  being  bound  In  a  contract  to 
furnish  a  large  quantity  of  goods  to  Griffith, 
a  man  whose  condition  had  become  such  as 
to  place  the  company  in  a  position  of  great 
uncertainty  as  to  whether  he  would  be  able 
to  take  the  goods  or  not.  The  company 
therefore  waived  the  right  of  denying  the 
validity  of  the  assignment  to  Smith.  But,  If 
the  assignment  is  disregarded,  the  result 
would  not  be  affected,  because  Smith  had  a 
power  of  attorney  to  act  for  Griffith  under 
the  contract,  the  validity  of  which  has  not 
been  disputed.  The  question,  then,  of  Smith's 
right  to  reassign  the  contract  is  of  no  prac- 
tical importance,  because  if  he,  as  agent  of 
Griffith,  had  the  right  to  demand  of  the  Vir- 
ginia-Carolina Chemical  Company  the  deliv- 
ery of  the  unsold  fertilizer  In  bulk  at  the 
prices  named  in  the  contract,  it  Is  manifest 
he  himself  could  have  contracted  for  the  sale 
of  these  goods,  and  directed  the  Virginia- 
Carolina  Chemical  Company  to  deliver  them 
to  the  person  purchasing  from  him. 

This  leads  to  the  Inquiry  whether  he  could 
have  demanded  of  the  company  the  delivery 
of  the  unsold  goods  without  Etiwan  brands, 
and  in  bulk,  upon  payment  of  the  agreed 
price  In  cash.  The  contract  was  for  only  one 
season,  and  the  goods  were  not  to  be  sold 
under  Imperial  brands.  It  is  therefore  obvi- 
ous no  future  advantage  to  the  company  for 
any  trade  Griffith  might  establish  was  con- 
templated. Griffith  contracted  to  procure  a 
lease  of  the  Etiwan  Phosphate  Works,  so  as 
to  establish  his  right  to  use  the  brands  of 


that  company,  and  It  was  understood  the  Im- 
perial Company  would  place  those  brands  of 
goods  shipped  out  on  Griffith's  orders,  but  nei- 
ther the  Imperial  Company  nor  the  Virginia- 
Carolina  Chemical  Company  had,  when  the 
contract  was  made,  any  Interest  hi  the  EStl- 
wan  brands,  and  they  have  not  since  acquh*- 
ed  such  Interest  The  sacking  and  branding 
of  the  goods  was  a  burden  imposed  on  the 
Imperial  Company  by  the  contract,  and  there 
Is  not  the  slightest  evidence  that  this  burden 
ever  became  a  benefit  to  it  It  was  therefore 
subject  to  waiver  by  Griffith.  Hence,  even  If 
Griffith  had  no  legal  right  to  use  these 
brands,  as  It  is  alleged  was  the  case,  this  fact 
would  be  of  no  concern  to  the  Imperial  Fer- 
tilizer Company  or  its  assignee,  the  Vir- 
ginia-Carolina Chemical  Company,  if  Griffith 
or  his  agent  could  effect  a  sale  of  the  entire 
quantity  without  the  brands.  It  seems  per- 
fectly clear  that  the  sole  interest  the  Imperial 
Company  had  in  the  contract  was  to  secure 
the  sale  of  4,000  tons  of  its  goods  at  the 
prices  herein  stated,  and  to  collect  the  pur- 
chase money,  and  all  the  duties  of  the  con- 
tract Imposed  on  the  parties  were  only  means 
provided  for  the  accomplishment  of  this  end. 
Smith  could  have  demanded  the  delivery  for 
cash  of  all  the  goods,  waiving  the  require- 
ment that  Etiwan  brands  should  be  used  and 
the  condition  that  he  might  sell  on  credit 
We  suppose  it  will  hardly  be  contended  that 
the  Imperial  Cfempany  had  the  option  to  re- 
quire Griffith  or  his  agent.  Smith,  to  under- 
take to  sell  some  indefinite  quantity  of  fer- 
tilizers beyond  4,000  tons,  after  that  quantity 
had  been  sold.  The  testimony  affords  no 
ground  for  imputing  bad  faith,  but  we  cannot 
avoid  the  conclusion  that  Mr.  Smith,  as  a 
business  man,  should  have  known  the  Vir- 
ginia-Carolina Chemical  Company  would  be 
obliged  to  deliver  the  3,200  tons  hi  bulk,  with- 
out Etiwan  brands,  to  his  order,  on  payment 
of  the  purchase  money;  and  that  he  should 
have  offered  the  goods  to  the  trade,  instead  of 
restricting  his  negotiations  to  the  Virginia- 
Carolina  Chemical  Company.  He  must  there- 
fore be  held  responsible  for  the  loss  which 
resulted  from  his  failure  to  do  so.  The  fact 
that  Griffith  owed  Imperial  Fertilizer  Com- 
pany on  transactions  for  past  years  about 
$25,000  does  not  enter  into  this  question,  be- 
cause this  debt  was  not  in  any  way  affected 
by  the  assignment  and  release  made  by 
Smith. 

We  are  unable  to  find  any  sufficient  basis 
for  holding  the  Imperial  Fertilizer  Company 
and  the  Virginia-Carolina  Chemical  Company 
liable  for  the  loss  on  the  ground  taken  in  the 
circuit  decree  that  they  occupied  a  fiduciary 
position,  and  that  Smith  was  acting  as  their 
agent  in  this  business.  It  Is  true  Smith  was 
the  bookkeeper  of  the  Imperial  Fertilizer 
Company,  and  afterwards  shipping  clerk  of 
the  Virginia-Carolina  Chemical  Company,  btit 
these  positions  do  not  Imply  agency  to  trans- 
act business  of  this  character;   and  we  find 
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no  evidence  that  any  such  trust  was  given 
hj  the  companies,  or  undertaken  by  him. 
Mclver  conducted  for  them  all  the  negotia- 
tions and  transactions  connected  with  the 
matter.  It  is  true,  he  suggested  that  Griffith 
should  give  up  his  business  until  his  health 
should  improve,  and  that  in  the  meantime 
he  should  appoint  Smith  his  agent,  and  he 
had  the  power  of  attorney  and  assignment 
prepared;  but  it  was  certainly  made  perfect- 
ly clear  to  Griffith,  as  well  as  to  his  sister 
and  his  friends,  that  Mclver  was  acting  for 
the  Imperial  Ck)mpany,  and  in  Its  interest.- 
The  fact  that  Smith  was  bookkeeper  for  the 
Imperial  Fertilizer  Comi)any  was  also  well 
known  to  Griffith  and  his  friends.  Mclver 
suggested  that  Independent  investigation 
should  be  made  as  to  his  capacity  and  char- 
acter. The  master  found  "that  at  the  time 
that  Mr.  Griffith  made  this  assignment  and 
power  of  attorney  he  was  mentally  compe- 
tent to  do  80,  and,  while  he  was  not  in  his 
osual  health,  there  was  no  reason  to  suppose 
that  he  was  not  fully  aware  of  the  force  and 
effect  of  his  actions,  and  that  the  said  assign- 
ment and  power  of  attorney  were  properly 
executed  by  him,  without  any  undue  influence 
being  brought  to. bear  upon  him  In  the  prem- 
ises." This  finding  was  not  disturbed  by  the 
circuit  Judge,  and  we  think  It  is  supported  by 
the  evidence.  That  Smith  was  in  the  employ- 
ment of  the  companies  interested  of  which 
Mclver  was  manager,  and  that  they  were  ad- 
vised by  the  same  attorney,  made  their  rela- 
tions sufficiently  delicate  to  warrant  careful 
scrutiny  of  their  dealings,  and  the  exaction 
of  more  than  ordinary  candor  and  fairness; 
but  these  facts  alone,  in  the  absence  of  such 
gross  Inadequacy  of  price  as  to  be  suggestive 
of  fraud,  are  not  sufficient  to  make  the  Vir- 
ginia-Carolina Chemical  Company  liable  for 
buying  at  a  price  somewhat  below  the  market 
value.  Not  only  is  there  lack  of  evidence  of 
collusion,  but  Smith  assumes  the  whole  re- 
sponsibility of  the  transaction,  and  says  he 
acted  independently  of  Mclver,  refused  to 
accept  his  first  offer,  and  traded  with  him 
only  after  trying  to  bring  him  to  a  higher 
price  than  he  obtained.  Mclver  had  a  right 
to  buy  at  the  lowest  price  to  which  he  could 
get  Smith  to  agree,  in  the  absence  of  fraud 
or  imposition;  and  there  is  nothing  in  the 
evidence  to  suggest, any  inference  of  that 
kind.  Smith  made  a  bad  trade,  because,  as 
we  have  seen,  he  did  not  use  proper  efforts 
to  get  a  better  one,  but  there  is  no  evidence 
that  Mclver  persuaded  or  influenced  him  not 
to  make  such  efforts.  Looking  at  the  situa- 
tion of  affairs  from  the  company's  point  of 
view,  Mclver  seems  to  have  conceived  the 
idea  that  Smith  could  not  sell  the  fertilizers 
without  the  Etiwan  brands,  and  without  fol- 
lowing out  the  provisions  of  the  contract 
which  had  been  inserted  solely  for  the  pur- 
pose of  obtatDing  sale  and  payment.  This 
view  was  so  clearlj  erroneous  that  Smith, 
from  his  point  of  view  of  Griffith's  repre- 
sentative, should  have  rejected  it;   but  there 


Is  no  reason  to  doubt  Mclver  honestly  enter- 
tained it,  and  there  was  no  impropriety  in  his 
urging  it  in  the  negotiations. 

For  these  reasons  the  judgment  of  the  ch:- 
cuit  court  Is  modified  as  above  indicated,  and 
the  report  of  the  master  is  confirmed. 


(67  S.  C.  481) 
BROWN  v.  CAROLINA  MIDLAND  RY.  CO. 

(Supreme  Conrt  of  South  Carolina.     Nov.  2&, 
1903J 

RAILROADS  —  FIRES     COMMUNICATED      FROM 
RIGHT  OF  WAY— PLEADINGS— CONSTI- 
TUTIONAL LAW— BVIDENCB. 

1.  A  complaint  alleged  that  the  depot  of  de- 
fendant railroad  was  situated  on  its  right  of 
way,  and  that  the  company  allowed  fire  to  re- 
main so  near  the  building  that  it  caught  fire, 
which  fire  was  communicated  to  property  of 
the  plaintiff.  Held  to  state  a  cause  of  action 
withm  Code  Laws  1902.  §  2135,  providing  that 
a  railroad  company  shall  be  responsible  to  any 
person  for  damages  to  property  by  fire  com- 
municated by  its  locomotives  or  originating 
within  its  right  of  way. 

2.  An  allegation  in  the  complaint  that  the 
fire  which  injured  the  property  of  plaintifl 
originated  in  consequence  of  the  act  of  defend- 
ant railroad  companv  is  equivalent  to  an  alle- 
gation that  the  fire  ^'originated  in  consequence 
of  the  act  of  any  of  defendant's  authorized 
agents  or  employes,**  as  prescribed  by  Code 
Laws  1902,  §  2135. 

8.  Code  Laws  1902,  {  2135,  rendering  a  rail- 
road company  liable  to  the  owner  of  the  prop- 
erty injured  by  fire  communicated  from  its 
right  of  way,  is  not  unconstitutional,  as  in  vio- 
lation of  the  Constitution  of  the  United  States 
(article  14,  $  1,  of  the  amendments). 

4.  Under  an  allegation  that  a  fire  was  com- 
municated to  plaintifiTs  property  frOm  a  depot, 
it  is  competent  to  prove  that  the  stove  in  the 
depot  was  defective. 

5.  A  judgment  will  not  be  reversed  for  al- 
leged error  in  the  admission  of  evidence  where 
the  same  kind  of  evidence  is  afterwards  intro- 
duced by  appellant. 

6.  The  words  "right  of  way,"  as  used  in 
Code  Laws  1902,  S  2135,  rendering  a  railroad 
liable  for  fire  communicated  by  its  locomo- 
tives or  originating  on  its  ri^ht  of  way,  do  not 
refer  to  the  title  of  the  railroad  company,  but 
are  used  to  designate  the  locality  from  which 
a  fire  must  originate  to  render  the  company  lia- 
ble. 

7.  That,  in  determining  an  objection  raised, 
the  court  gave  an  erroneous  reason,  is  no 
ground  for  reversal,  where  its  conclusion  was 
correct. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  Gage,  Judge. 

Action  by  Jennie  Brown  against  the  Caro- 
lina Midland  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Robt.  Aldrich,  Izlar  Bros.,  and  Bellinger  & 
Townsend,  for  appellant.  Davis  &  Best  R. 
C.  Holman,  J.  C.  Patterson,  and  W.  A.  Hol- 
man,  for  appellee. 


GARY,  A.  J.  The  nature  of  this  action  be- 
ing in  dispute.  It  will  be  necessary  to  refer 
to  the  complaint: 

Paragraph  1  of  the  complaint  alleges  the 
corporate  existence  of  the  defendant    Para- 
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fiaph  2  allegea  that,  as  aucb  corporation,  it 
owns  cars  and  engines,  and  operates  its  said 
railroad  tlirongb  the  county  of  Barnwell. 
The  other  allegations  of  the  complaint  are  as 
follows: 

''(3)  That  on  or  abont  the  9th  day  of  Jan- 
nary,  A.  D.  1889,  the  plaintiff  was  the  owner 
of  valuable  buildings,  known  as  the  Brown 
Cotton  &  Manufacturing  Company,  •  •  • 
in  the  aggregate  value  of  $10,000. 

*'(4)  That  on  the  night  of  the  10th  or  the 
early  morning  of  the  11th  (abont  1  o'clock 
a.  m.)  of  January,  A.  D.  1899,  as  hereinbefore 
alleged,  the  defeudant  corporation,  whose  de- 
pot was  situated  on  its  right  of  way,  near  its 
line  of  road,  and  the  plaintiff's  buildings  and 
other  property,  as  aforesaid,  being  situated  a 
like  distance  therefrom,  to  wit,  five  or  six 
feet,  allowed  fire  to  remain  in  or  so  near  said 
depot  building  that  the  same  caught  or  took 
fire,  communicating  same  to  plaintiff's  build- 
ings, as  hereinbefore  alleged,  completely  de- 
stroying them,  together  with  the  cornmill  out- 
fit, cylindrical  cotton  press  outfit,  cotton  gin- 
nery, gins,  feeders,  condensers,  fans,  Bhaf^ 
ings,  conveyers,  and  pulleys.  That  said  fire 
also  destroyed  the  cotton,  com,  cotton  seed, 
cans  and  cases,  engines  and  boilers,  shaftings 
and  pulleys,  and  each  and  every  article  as 
enumerated  in  the  third  paragraph  of  this 
complaint. 

**(5)  That,  among  other  things,  it  was  the 
duty  of  the  defendant  company  to  retain  a 
night  watchman  at  and  around  said  depot,  at 
night,  to  prevent  such  conflagrations  as  here- 
in complained  of,  which  they  faUed,  negli- 
gently, so  to  do. 

"(6)  That  said  fire  would  not  have  occur- 
red but  for  defendant's  carelessness  and  neg- 
ligence in  allowing  the  same  to  remain  in 
their  stove  or  beater  in  said  depot,  and  other 
fire  to  remain  near  or  about  said  depot,  and 
the  plaintiff  further  charges  that  said  defend- 
ant allowed  a  box  car  to  stand  between  their 
depot  and  plaintiff's  buildings  in  a  dangerous 
condition,  to  wit,  a  hot  box  being  thereto  at- 
tached, all  of  which  facts  were  well  known, 
or  should  have  been  known,  to  said  defend- 
ant; and  by  reason  of  the  aforesaid  facts  the 
defendant  has  damaged  the  plaintiff  ($10,- 
000)  ten  thousand  dollars." 

The  answer  of  the  defendant  denied  the 
allegations  of  the  complaint,  and  set  up  the 
defense  of  contributory  negligence. 

The  Jury  rendered  a  verdict  in  favor  of  the 
plaintiff.  The  defendant  appealed,  upon  ex- 
ceptions which  will  be  considered  in  their 
regular  order. 

The  first  exception  is  as  follows:  "(1)  That 
his  honor  the  circuit  judge  erred  in  holding 
that  the  amended  complaint  stated  a  cause  of 
action  under  the  statute  (Gen.  8t  1882,  { 
1511;  Bev.  St.  1893,  §  1688;  0>de  Laws  1902, 
§  2135):  (a)  In  that  the  said  complaint  does 
not  allege  that  the  fire  originated  within  the 
limits  of  the  right  of  way  of  the  defendant 
corporation.  The  allegations  merely  being 
that  the  defendant  'allowed  fire  to  remain  in 


or  near  [its]  depot  building/  (b)  In  that  said 
complaint  does  not  allege  that  the  fire  'orig- 
inated in  consequence  of  the  act  of  any  of 
the  defendant's  authorized  agents  or  em- 
ployes.' (c)  In  that  the  statute  does  not  ren- 
der railroad  corporations  liable,  without  re- 
gard to  negligence,  for  fires  originating  in  de- 
pot buildings  situate  on  their  right  of  way, 
from  fire  allowed  to  remain  therein*  unless 
such  fire  was  used  in  such  building  for  a  pur- 
pose peculiar  to  the  business  of  a  railroad, 
and  other  than  for  ordinary  heating  purposes, 
(d)  In  that  the  said  complaint  does  not  allege 
that  fire  was  allowed  to  remain  within  the 
limits  of  the  right  of  way,  other  than  in  the 
depot  building  which  was  situate  thereon, 
and  in  holding  that,  under  the  statute,  a 
cause  of  action  is  stated  by  the  allegation 
that  defendant  allowed  fire  to  remain  in  a 
depot  building  on  its  right  of  way,  which  be- 
came communicated  to  plaintiff's  buildings, 
his  honor  the  circuit  judge  deprived  the  de- 
fendant of  the  equal  protection  of  the  laws, 
and  held  it  to  an  unconditional  liability  for 
the  use  of  property  in  a  manner  similar  or 
identical  with  such  use  by  other  persons, 
without  regard  to  negligence  or  care,  in  vio- 
lation of  section  1  of  article  14  of  amend- 
ments to  the  Constitution  of  the  United 
States,  and  of  section  5  of  article  1  of  the 
Constitution  of  this  state,  and  of  section  12, 
of  article  1  of  the  Cbnstitution  of  1868.  (e) 
In  that  the  construction  placed  by  the  cir- 
cuit judge  on  the  statute  deprives  the  defend- 
ants of  equal  protection  under  the  laws,  and 
subjects  them  to  an  unconditional  liability, 
without  regard  to  negligence  or  care,  for  the 
use  of  property  in  a  manner  similar  or  iden- 
tical with  such  use  by  other  persons,  and  sub- 
jects defendants  to  other  restraints  in  regard 
to  their  use  of  their  property  than  such  as  are 
laid  upon  others  under  like  circumstances,  in 
violation  of  section  1  of  article  14  of  amend- 
ments to  the  Constitution  of  the  United 
States,  and  of  section  5  of  article  1  of  the 
Constitution  of  this  state,  and  of  section  12 
of  article  1  of  the  Constitution  of  1868,  where- 
as such  statute  should  have  been  construed, 
in  conformity  with  said  provisions  of  the 
United  States  Constitution  and  of  the  Consti- 
tution of  this  state,  to  apply  only  to  fires 
'communicated  by  its  locomotive  engine,  or 
originating  within  the  limits  of  the  right  of 
way  of  said  road,  in  consequence  of  the  act 
of  any  of  Its  authorized  agents  or  employees' 
in  the  use  of  fire,  for  the  purposes  peculiar 
to  a  railroad." 

The  first  assignment  of  error  on  the  part 
of  his  honor  the  circuit  judge,  in  ruling  that 
the  complaint  stated  a  cause  of  action  under 
the  statute,  is  set  out  in  "a."  The  statute 
is  as  follows  (Code  Laws  1902,  {  2135):  "Ev- 
ery railroad  corporation  shall  be  responsible 
in  damage  to  any  person  or  corporation 
whose  buildings  or  other  property  may  be 
injured  by  fire  communicated  by  its  loco- 
motive engines,  or  originating  within  the 
limits  of  the  right  of  way  of  said  road  in 
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ecKiseqnexioe  of  the  act  of  any  of  its  antliorii- 
ed  agents  or  employte,  except  In  any  case 
where  property  shall  hare  been  placed  on  the 
right  of  way  of  such  corporation  unlawfully 
or  without  its  consent,  and  shall  have  an 
insurable  interest  in  the  property  upon  Its 
route  for  which  it  may  be  so  held  responsi- 
ble and  may  procure  insurance  thereon  in 
its  own  behalf."  The  right  to  bring  an  ac- 
tion at  common  law,  founded  upon  negli- 
gence,  was  not  superseded  by  the  statute. 
Hunter  t.  B.  R.,  41  S.  O.  90,  19  S.  B.  197; 
Dent  T.  R.  B.,  61  S.  0.  829,  39  S.  B.  627. 
The  allegations  appropriate  to  an  action  un- 
der the  statute  are  set  out  in  the  fourth  par- 
agraph of  the  complaint,  and  those  appropri- 
ate to  an  action  at  common  law  are  alleged 
in  the  sixth  paragraph.  It  is  true,  the  com- 
plaint does  not  follow  the  exact  language 
of  the  statute,  but  it  does  not  allege  that 
the  defendant,  whose  depot  was  situated  on 
its  right  of  way,  allowed  fire  to  remain  in  or 
so  near  said  depot  building  that  the  same 
caught  or  took  fire.  The  allegations  of  the 
complaint  were  in  this  respect  a  substantial 
compliance  with  the  requirements  of  the  stat- 
ute. 

The  second  assignment  of  error  will  be 
found  in  "b."  While  again,  the  complaint 
does  not  use  the  very  words  of  the  statute, 
it  ncTertbeless  alleges  that  the  fire  originated 
in  consequence  of  the  act  of  the  defendant, 
and  this  is  equivslent  to  alleging  that  the 
fire  "originated  in  consequence  of  the  act  of 
any  of  the  defendant's  authorized  agents  or 
employes."  The  act  of  an  authorized  agent 
or  employ^  is  the  act  of  the  principal.  "Qui 
facit  per  alium  facit  per  se." 

Tlie  third  assignment  of  error  is  contained 
in  "c**  In  the  first  place,  the  statute  makes 
no  such  exception  as  that  for  which  the  ap- 
pellant contends,  aqd  very  properly  so,  for 
the  use  of  a  depot  building  on  the  right  of 
way  is  as  strictly  a  purpose  peculiar  to  the 
business  of  a  railroad  as  the  locomotive  that 
draws  its  cars.  Furthermore,  the  heating  of 
a  depot  building  may  be  as  necessary  for 
the  health  and  comfort  of  those  working 
within  the  building  as  the  heating  of  a  pas- 
senger car  for  those  traveling  on  the  train. 
It  may  properly  be  said  that  both  are  rail- 
road purposes.  A  depot  building  and  its 
proper  equipment  are  incidental  and  essen- 
tial to  the  orderly  operation  of  a  railroad. 

The  other  assignments  of  error  are  in  "d" 
and  "e."  We  do  not  regard  the  constitu- 
tionality of  this  statute  as  an  open  question, 
either  in  this  state,  or  under  the  decisions  of 
the  United  States  Supreme  Court  McCand- 
less  V,  R.  R.,  38  8.  C.  103,  16  S.  E.  429,  18 
L.  R.  A.  440;  St  Louis  &  S.  P.  IJy.  Co.  v. 
Mathews,  17  Sup.  Ct.  243,  41  L.  Bd.  611, 
in  which  this  question  Is  ably  and  elaborate- 
ly discussed.  This  last  case  cites  the  case 
of  McCandless  v.  R.  R.,  38  S.  C.  103,  16 
S.  B.  429,  18  L.  R.  A.  440;  and  the  case  of 
St  Louis  &  S.  F.  Ry.  Co.  v.  Mathews,  17 
Sup.  Ct.  243,  41  L.  Ed.  611,  is  cited  with 


approval  in  Atchison,  T.  ft  8.  F.  B.  Co.  t. 

Bfatthews,  19  Sup.  Ct  609,  48  L.  Bd.  909. 

The  second  exception  is  as  follows:  "(2) 
That  his  honor  the  circuit  Judge  erred  in 
admitting  testiinony  to  show  that  the  stove 
>  or  heater,  or  fines  leading  therefrom,  were 
defective;  no  such  defect  being  alleged  in 
the  complaint."  The  complaint  alleged  that 
the  "fire  was  communicated,"  but  does  not 
set  forth  in  what  manner.  The  testimony 
was  explanatory  of  this  fact,  and  was  re- 
sponsive to  the  allegation  of  the  complaint 

The  third  exception  is  as  follows:  "(3) 
That  the  plalntifP  having  specifically  alleged 
in  the  sixth  paragraph  of  the  complaint  *that 
the  fire  would  not  have  occurred  but  for 
defendant's  allowing,  first,  fire  to  remain  in 
the  stove  or  heater  in  said  depot;  and,  sec- 
ond, other  fire  to  remain  near  or  about  said 
depot;  and,  third,  a  box  car  to  stand  be- 
tween the  depot  and  plaintiff's  buildings,  in 
dangerous  condition,  to  wit,  a  hot  box  being 
thereto  attached'— he  confined  the  issue  as  to 
the  origin  of  the  fire  to  the  three  facts  al- 
leged, and  the  circuit  Judge  erred  in  admit- 
ting testimony  to  show  that  the  stove  or 
heater  was  defective,  or  left  in  a  defective 
condition,  such  defect  not  being  alleged  in 
the  pleading."  In  the  first  place,  these  speci- 
fications of  negligence  are  only  appropriate 
to  an  action  at  common  law.  And  in  the 
second  place,  this  exception  is  disposed  of 
by  what  was  said  in  considering  the  second 
exception. 

The  fourth  exception  is  as  follows:  '^(4) 
That  his  honor  the  circuit  Judge  erred  in 
admitting  parol  testimony  to  show  that  the 
lands  on  which  the  fire  occurred  was  a  right 
of  way  of  defendant's  company,  inasmuch  as 
the  best  evidence  of  right  of  way  is  the  rec- 
ord evidence  of  same."  After  a  lengthy  dis- 
cussion of  this  question,  the  presiding  Judge 
concluded  as  follows:  "The  Court:  I  think 
in  a  case  like  this,  where  the  railroad  com- 
pany is  defendant,  and  the  allegation  is  that 
the  fire  occurred  on  the  right  of  way,  that 
it  is  competent  to  prove  the  distance  of  the 
building  from  the  track,  the  manner  in  which 
the  building  was  used,  and  every  other  rela- 
tionship of  it  to  the  railroad  company,  and 
leave  it  to  the  Jury  to  say  whether  or  not 
it  is  on  the  right  of  way.  Mr.  Aldrich:  Your 
honor  rules  he  can  prove  orally  the  right  of 
way?  The  Court:  I  will  define  to  the  Jury 
what  a  right  of  way  is,  and  leave  them  to 
say  whether  or  not  this  place  called  a  'right 
of  way'  is  a  right  of  way.  He  can  prove 
all  the  circumstances  in  connection  with  the 
use  of  the  depot,  its  location,"  etc.  In  this 
we  see  no  error.  But  apart  from  this,  the 
defendant  afterwards  introduced  in  evidence 
the  deed  of  the  plaintiff  conveying  the  right 
of  way  to  the  defendant.  In  the  case  of 
Taylor  v.  Domlnick,  36  S.  C.  368,  15  S.  E. 
591,  the  court  ruled  that  it  'Ms  not  sufficient 
ground  to  reverse  the  Judgment,  when  it  ap- 
pears that  the  testimony,  though  erroneously 
ruled  out  at  one  stage  of  the  trial,  was  in 
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fact  received,  and  went  before  the  Jury.** 
For  a  stronger  reason,  the  judgment  should 
not  be  reversed  when  the  defendant  furnish- 
es the  kind  of  testimony  Ttrhlch  It  Insisted 
should  have  been  Introduced  by  the  plaintiff, 
especially  as  the  plaintiff  did  not  dispute 
the  accuracy  of  the  description  mentioned 
in  the  deed. 

The  fifth  exception  Is  as  follows:  "(5)  That 
his  honor  the  circuit  judge  erred  in  admit- 
ting parol  testimony  as  to  the  limits  of  the 
defendant's  right  of  way,  !n  order  to  show 
that  the  fire  originated  wlthhi  such  limits.*' 
This  exception  is  disposed  of  by  what  was 
said  in  considering  the  fourth  exception. 

The  sixth  exception  is  as  follows:  "(6) 
That  his  honor  the  circuit  judge  erred  in  con- 
struing the  deed  by  which  Mrs.  Brown  con- 
veyed the  right  of  way  to  the  railroad  com- 
pany (Exhibit  G)  in  his  charge  to  the  jury 
in  which  he  gave  no  effect  to,  but  ignored,  the 
portion  of  said  deed  conveying  the  land  on 
which  the  depot  was  situated,  whereas  he 
should  have  construed  said  deed  to  exclude 
said  lands  on  which  the  depot  was  situated 
ftom  the  limits  of  the  right  of  way."  The 
use  of  the  words  "right  of  way"  in  this  stat- 
ute has  no  reference  to  the  title  of  the  rail- 
road company— whether  having  a  mere  ease- 
ment or  a  greater  estate— but  they  were  in- 
tended to  designate  the  locality  within  which 
the  corporation  would  be  liable  under  the 
statute. 

The  seventh  exception  Is  as  follows:  "(7) 
That  his  honor  the  circuit  judge  erred  In 
refusing  to  charge,  as  requested  by  the  de- 
fendant, 'that,  if  the  jury  find  from  the  evi- 
dence that  the  fire  originated  in  the  depot 
building  mentioned  In  the  complaint,  then 
the  statute  cannot  apply,  whether  such  build- 
ing be  on  the  right  of  way  or  not,  and  the 
defendant  cannot  recover  without  proving 
negligence.*  Inasmuch  as  the  statute  (Gen.. 
St  1882,  S  1511;  Bev.  St  1893,  §  1688;  Code 
Laws  1902,  S  2135)  cannot  be  construed  to 
apply  to  fires  originating  In  buildings  on  the 
right  of  way  without  denying  to  the  defend- 
ant corporation  the  equal  protection  of  the 
laws  guarantied  It  by  section  1  of  article  14 
of  amendments  to  the  Constitution  of  the 
United  States,  and  by  section  5  of  article  1 
of  the  Constitution  of  this  state,  and  by  sec- 
tion 12  of  article  1  of  the  Constitution  of 
1868;  and,  where  a  statute  can  be  given  con- 
struction consistent  with  the  Constitution  of 
the  United  States  and  of  the  state.  It  should 
not  be  so  construed  as  to  confilct  with  either 
of  them."  This  question  has  already  been 
discussed. 

The  eighth  exception  is  as  follows:  "(S) 
That  his  honor  the  circuit  judge  erred  fn  re- 
fusing to  charge,  as  requested  by  the  defend- 
ant, *that  if  the  jury  find  that  the  fire  orig- 
inated in  a  building,  then,  whether  such 
building  be  on  the  right  of  way  or  not  the 
liability  of  the  defendant  for  damages  to  the 
property  of  others  to  which  the  fire  might  ex- 
tend Is  no  greater  than  the  liability  of  any 


other  person  owning  or  occupying  the  build- 
ing, situate  otherwise,  In  which  a  fire  orig- 
inates under  similar  circumstances,'  in  that 
he  thereby  gave  the  statute  (Gen.  St  1882,  i 
1511;  Bev.  St  1893,  §  1688;  Code  Laws  1902. 
§  2135)  a  construction  inconsistent  with,  and 
in  violation  of,  section  1  of  article  14  of 
amendments  to  the  Constitution  of  the  Unit- 
ed States,  section  5  of  article  1  of  the  Con- 
stitution of  this  state,  and  section  12  of  ar- 
ticle 1  of  the  Constitution  of  1868,  guaranty- 
ing the  defendant  equal  protection  under  the 
laws."  This  question  has  likewise  been  con- 
sidered. 

The  ninth  exception  Is  as  follows:  ••(9) 
That  his  honor  the  presiding  Judge  erred  in 
holding  and  charging  the  jury,  that  the  lan- 
guage of  the  statute  (Gen.  St  1882,  §  1611: 
Bev.  St  1893,  §  1688;  Ck>de  Laws  1902,  §  2135) 
is  broad  enough  to  cover  fires  originating  in 
the  buildings  of  a  railroad  company,  inas- 
much as  such  construction  of  the  statute  sub- 
jects railroad  corporations  to  other  restraints 
In  regard  to  personal  rights  than  such  as  are 
laid  upon  other  persons  under  like  circum- 
stances, and  Imposes  a  burden  upon  railroad 
companies  which  is  not  imposed  upon  other 
persons  owning  houses,  in  violation  of  sec- 
tion 1  of  article  14  of  amendments  to  the 
Constitution  of  the  United  States,  section  6  of 
article  1  of  the  Constitution  of  this  state,  and 
section  12  of  article  1  of  the  Constitution  of 
1868,  securing  to  the  defendant  equal  protec- 
tion under  the  laws."  This  question  has  also 
been  disposed  of. 

.  The  tenth  exception  Is  as  follows:  ••(10) 
That  his  honor  the  circuit  judge,  having  no 
doubt  that  the  Legislature,  when  it  passed  the 
act  In  question,  never  contemplated  a  case 
like  this,  erred  In  holding  that  the  language 
of  the  act  is  broad  enough  to  cover  a  ease 
like  this,  Inasmuch  as  the  intention  of  the 
Legislature  should  govern  In  the  construe^ 
tion  of  the  act"  When  a  circuit  judge  errs 
as  to  his  power  to  decide,  a  question,  his  rul- 
ing will  be  reversed.  State  v.  David,  14  S. 
C.  428.  The  rule  In  cases  where  his  conclu- 
sion is  correct  but  his  reason  erroneous.  Is 
thus  stated  in  Taylor  v.  Domlnlck,  86  S.  C. 
368.  15  S.  E.  591:  "It  Is  well  settled  that  thfs 
court  confines  Itself  to  a  consideration  of  tBe 
question  determined  by  the  court  below,  with- 
out regard  to  the  correctness  of  the  reasons 
which  may  be  given  for  the  conclusion  that 
may  there  be  reached,  and  that  if  the  con- 
clusion reached  Is  correct,  the  fact  that  er- 
roneous reasons  are  given  for  such  conclusion 
will  not  warrant  this  court  in  reversing  the 
judgment  appealed  from." 

The  eleventh  exception  Is  as  follows:  ••(11) 
That  his  honor  the  circuit  judge  erred  In  not 
passing  on  the  constitutional  question  as  to 
the  constitutionality  of  the  statute  (Gen.  St 
1882,  9  1511;  Bev.  St  1893,  S  1688;  CJode 
Laws  1902,  $  2135),  under  his  construction 
that  it  applies  to  fires  originating  hi  the  build- 
ing of  a  railroad  company,  and  thereby  Im- 
poses a  burden  upon  a  railroad  company  own- 
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Ing  bouses  which  it  does  not  impose  upon 
other  people  owning  honses.  Such  constrac- 
tion  being  clearly  in  violation  of  section  1  of 
article  14  of  amendments  to  the  Ck>nstitution 
of  the  United  States,  of  section  5  of  article  1 
of  the  Gonstltntion  of  this  state,  and  of  sec- 
tion 12  of  article  1  of  the  CJonstltutlon  of 
1868."  We  have  already  considered  the  con- 
stitntional  question  which  his  honor  declined 
to  consider.  Just  as  if  he  had  ruled  upon  it 
adversely  to  the  defendant 

The  twelfth  exception  is  as  follows:  "(12) 
That  his  honor  the  circuit  judge,  having  con- 
cluded and  held  that  the  statute  (Gen.  St 
1882,  §  1511;  Rev.  St  1883,  S  1688;  Code 
Laws  1902,  {  2135)  Imposed  a  burden  upon 
railroad  companies  owning  houses  not  Im- 
posed on  other  persons  owning  houses,  erred 
in  not  concluding  that  this  was  a  denial  to 
the  defendant  railroad  company  of  the  equal 
protection  of  the  law,  in  violation  of  the  Con- 
stitutions of  the  United  States  and  of  this 
state."  This  question  Is  disposed  of  by  what 
was  said  in  considering  other  exceptions. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  afBrmed. 

The  petition  for  a  rehearing  in  this  case 
having  been  withdrawn,  it  is  ordered  that  the 
order  heretofore  granted  staying  the  remit- 
titur be  revoked. 


a02  Va.  215) 


TENCH  V.  GRAY. 


(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

14,  1904.) 

MOTION  FOR  JUDGMENT— NOTICE— SUPFICIBN- 
CY— COMMENCEMENT   OP   TERM. 

1.  On  a  motion  for  judgment  for  money  un- 
der section  3211,  Code  1887,  tlie  notice  takes 
the  place  of  both  writ  and  declaration,  and 
mnst  summon  the  party  upon  whom  it  is  serv- 
ed to  a  fixed  and  certaiu  day. 

2.  A  notice  on  a  motion  for  judgment  for 
money  under  Code  1887,  S  3211,  must  be  serv- 
ed on  defendant  at  least  15  days  before  tlie 
day  on  which  the  motion  is  to  be  made;  and 
where  a  notice  is  served  on  October  13th  on 
defendant,  informing  him  that  on  the  first  day 
of  the  next  term  plaintiff  would  move  for  judg- 
ment, and  the  day  fixed  by  law  for  the  term 
to  begin  is  October  27th,  the  notice  is  insuffi- 
cient, though,  as  a  matter  of  fact,  the  court 
did  not  open  until  the  29th  of  October. 

Error  to  Oircnlt  Court,  Sussex  County. 

Action  by  one  Tench  against  one  Gray. 
From  a  Judgment  for  defendant,  plaintiff 
brings  error.    Affirmed. 

George  Mason,  for  plaintiff  in  error.  J. 
P.  West,  for  defendant  in  error. 

HARRISON,  J.  On  October  13,  1900,  the 
plaintiff  In  error  had  written  notice  served 
upon  the  defendant  In  error  by  the  sheriff 
of  Sussex  county,  Informing  him  that  on  the 
first  day  of  the  next  term  of  the  circuit 
court  for  the  county  of  Sussex  she  would 
move  that  court  for  a  judgment  against  him 
for  the  sum  of  $615.30,  with  interest  thereon 
from  the  30th  day  of  November,  1898,  until 
paid.    This  notice  was  returned  to  the  cleris'a 


office  on  the  16th  day  of  October,  1900,  and 
wag  placed  by  the  cleriL  on  the  docliat  of 
the  court.  The  time  fixed  by  law  for  the 
term  to  begin  was  October  27,  1900,  but  the 
court  did  not  open  until  October  29,  1900. 
Under  the  law,  no  judgment  could  be  given 
upon  this  notice  onless  served  on  the  de- 
fendant at  least  15  days  before  the  day  on 
which  the  motion  was  to  be  made.  The  day 
fixed  by  law  for  the  term  to  begin  being 
October  27»  1900,  it  is  apparent  that  a  notice 
served  October  13,  1900,  did  not  give  the  15 
days  required  before  the  day  the  motion  was 
to  be  made.  The  contention,  however,  of  the 
plaintiff  in  error,  ia  that  because  the  court 
did  not  open  until  October  29,  1900,  the  last- 
named  day  became  the  first  day  of  the  term, 
and,  the  15  days  having  then  elapsed,  she 
could,  under  the  notice  given,  obtain  Judg- 
ment on  that  day. 

It  is  true  that  courts  view  with  indulgence 
these  proceedings  by  motion  upon  notice,  but 
this  liberality  has  not  gone  to  the  extent  of 
dispensing  with  the  necessity  for  fixing  a 
definite  and  certain  day  when  the  defendant 
can  answer  the  demand  for  a  Judgment 
against  him.  The  names  of  the  parties,  the 
amount  for  which  judgment  will  be  aslced, 
and  the  time  and  place  at  which  the  motion 
will  be  made,  must  be  stated  in  clear  and 
unmistakable  terms. 

This  court  has  held  that  on  motion  for 
Judgment  for  money,  under  section  3211  of 
the  Code,  the  notice  takes  the  place  of  both 
the  writ  and  the  declaration.  Morotock  Ins. 
Co.  V.  Pankey,  91  Va.  259,  21  S.  E.  487; 
Grubbs  v.  National  Life  Ins.  Co.,  94  Va.  589, 
27  S.  E.  464.  As  the  notice  Is  In  lieu  of  the 
writ,  it  must,  like  the  writ,  summon  the 
party  upon  whom  it  is  served  to  a  fixed  and 
certain  day,  when  he  can  appear  and  make 
his  defense.  The  statute  declares  when  the 
terms  of  courts  shall  commence,  and  a  liti- 
gant has  a  right  to  assume  that  the  law  will 
be  complied  with,  and  should  not  suffer  loss 
from  acting  on  that  assumption. 

In  the  case  at  bar  the  defendant  In  error 
had  the  right  to  interpret  the  notice,  which 
Informed  him  that  judgment  would  be  asked 
against  him  on  the  first  day  of  the  next  term, 
to  mean  that  the  motion  would  be  made  on 
the  day  fixed  by  law  for  the  term  to  begin. 
In  short,  that  notice,  as  given,  was  equiva- 
lent to  saying  "on  the  first  day  of  the  next 
term,  that  being  the  27th  day  of  Octo- 
ber, 1900."  Indeed,  it  would  have  been  a 
violent  presumption  that  he  was  expected  to 
make  his  defense  on  some  other  day,  to  be 
determined  by  the  judge,  whose  mind  on  the 
subject  was  unknown  to  the  defendant  in 
error.  If  the  court  had  opened  on  the  first 
day  of  the  term  fixed  by  law,  it  cannot  be 
denied  that  the  notice  in  question  would  have 
been  insufficient,  and  no  Judgment  could 
have  been  had  upon  it.  The  mere  circum- 
stance that  the  court  did  not  open  for  several 
days  after  the  day  fixed  by  law  for  the  term 
to   begin  could  not  operate  to  revive  and 
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lengthen  a  notice  that  had  already  perished 
by  reason  of  the  inherent  infirmity  of  being 
too  short 

The  case  of  Skipwlth's  Bx*r  y.  Onnnlng- 
ham,  8  Leigh,  271,  31  Am.  Dec.  642,  is  not 
authority  for  the  position  taken  by  counsel 
for  plaintiff  in  error.  That  case  turned  upon 
the  question  whether  a  judgment  related 
back  to  the  first  day  of  the  term  appointed 
by  law,  or  to  the  first  day  of  the  term  on 
which  the  court  actually  commenced  its  ses- 
sion. It  was  held  that  the  judgment  related 
back  to  the  commencement  of  the  term,  that 
being  regarded  as  the  day  the  session  actual- 
ly begun,  and  did  not,  therefore,  have  prl* 
orlty  over  a  deed  of  trust  recorded  the  day 
appointed  by  law  for  the  court  to  begin.  In 
othOT  words,  the  decision  was  that  the  com- 
mencement of  the  term  was  the  first  day  on 
which  the  court  was  actually  in  session. 

The  question  in  the  case  at  bar  is  not 
when  the  term  actually  commenced,  but  when 
was  the  first  day  of  the  next  term  of  the 
circuit  court  for  the  county  of  Sussex,  in 
contemplation  of  the  notice  that  Judgment 
would  be  asked  on  that  day  against  the  de- 
fendant in  error.  The  statute  answered  that 
question  for  the  defendant  in  error  by  pro- 
viding October  27,  1900,  as  the  first  day  of 
the  term  in  question.  Under  the  notice,  that 
was  the  only  day  that  could  possibly  have 
been  known  to  the  defendant  in  error  upon 
which  he  could  have  appeared  to  defend. the 
motion. 

For  these  reasons,  the  judgment  of  the 
lower  court,  'quashing  the  notice  as  insuffi- 
cient and  dismissing  the  motion,  must  be 
affirmed. 

BUCHANAN,  J.,  absent 

(102  Va.  239) 

HANCOCK   T.    WHITE   HALL   TOBACCO 

WAKEHOU8B  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

14,  1004.) 

JUDOMENT—RES  JUDIGATA—ENTIRB  CONTRAOT 
—SEPARATE  ACTIONS  FOR  BREACH- 
DAMAGES   PROVABLE. 

1.  A  lessor  contracted  to  build  for  the  lessee 
a  factory  equipped  with  modem  appliances,  to 
be  ready  by  a  certain  date.  The  contract  ex- 
pressly stipulated  that  the  lessor  was  to  be  at 
no  charge  during  the  term,  except  for  insurance 
and  taxes.  It  failed  to  build  and  equip  the 
factory  by  the  date  specified,  and  the  lessee 
sued  to  recover  damages  for  a  breach  of  the 
contract.  Held,  that  the  contract  being  entire, 
and  the  breach  complete,  the  right  of  action 
at  once  accrued  to  recover  damages  for  the  en- 
tire contract,  and  the  lessee  could  not  recover 
any  further  damages  for  the  same  breach  in 
a  subsequent  action. 

2.  It  is  not  essentia]  that  all  the  injurious  ef- 
fects which  arise  from  a  breach  of  contract 
should  have  been  suffered  before  suit,  in  order 
to  enable  the  injured  party  to  recover  therefor; 
but  not  only  are  the  actual  effects  down  to  the 
time  of  trial  provable,  but  also  those  which  may 
ensue  cau  be  taken  into  account,  where  they 
are  imminent  and  reasonably  certain. 

t  >.  See  DamagM,  toL  U^  Cent.  Dig.  |  70. 


Error  to  Olrcnit  Conrt,  Buckingham  Ooonty. 

Action  by  the  White  Hall  Tobacco  Ware* 
bonse  Company  against  A.  J.  Hancock,  do- 
ing business  under  the  style  of  the  Lynch- 
burg Tobacco  Company.  There  was  Judg- 
ment for  plaintiff,  and  defendant  brings  arror. 
Affirmed. 

F.  C.  Moon*  for  plaintiff  in  error.  8.  8. 
P.  Patteson,  for  defendant  in  error. 

WHITTLE,  J.  This  controvert  arose  out 
of  a  contract  between  the  defendant  in  error, 
the  White  Hall  Tobacco  Warehouse  Company, 
and  the  plaintiff  in  error,  A.  J.  Hancock,  do- 
ing business  under  the  style  of  the  Lynch- 
burg Tobacco  Company,  whereby  the  defend- 
ant in  error  agreed  to  erect  and  have  ready 
for  occupancy  by  October  1,  1808,  a  tobaooo 
factory  for  the  use  of  philntlff  in  error.  The 
factory  was  to  be  built  according  to  sped- 
flcations,  and  "equipped  with  modem  appli- 
ances for  the  proper  steaming  and  handling 
of  tobacco."  Plaintiff  in  error  agreed  to 
lease  the  factory  for  a  term  of  two  years, 
with  the  privilege  of  extending  the  lease 
three  years  longer,  from  October  1«  1888,  at 
an  annual  rental  of  $450. 

The  defendant  in  error  failed  to  equip  the 
factory  with  modem  appliances,  agreeable 
to  contract;  and  in  September,  1900,  plaintiff 
in  error  brought  an  action  of  trespass  on  the 
case  against  it,  demanding  damages  to  the 
amount  of  $6,000  for  the  breach;  in  which 
action  she  recovered  a  verdict  and  Judgment 
for  (250. 

Prior  to  that  suit,  plaintiff  in  error  had 
elected  to  continue  the  lease  for  the  addition- 
al period  of  three  years,  and,  having  made 
default  in  the  payment  of  rent,  attachment 
proceedings  were  instituted  against  her  for 
its  collection.  In  those  proceedings  the  de- 
fendant tendered  a  special  plea  of  set-off,  un- 
der section  3299  of  the  Code  of  1887,  in  which 
$5,000  damages,  alleged  to  have  been  sus- 
tained by  reason  of  the  continuing  breach 
of  the  contract  on  the  part  of  the  plain- 
tiff with  respect  to  appliances  for  steaming 
and  handling  tobacco  since  the  first  suit, 
were  claimed.  The  trial  court  rejected  the 
plea,  and  rendered  Judgment  for  the  plain- 
tiff, which  ruling  constitutes  the  assignment 
of  error  relied  on  here. 

The  single  question  thus  presented  for  de- 
cision is  whether  the  verdict  and  Judgment 
in  the  former  action  conclude  the  plaintiff  in 
error,  and  bars  a  further  recovery  for  dam- 
ages alleged  to  have  been  subsequently  sus- 
tained by  the  original  breach  of  contract.  In 
that  connection  it  is  proper  to  observe  that 
there  is  nothing  in  the  pleadings  in  the  first 
suit  to  have  limited  the  recovery  to  damages 
accruing  prior  to  Its  institution,  and,  while 
the  record  does  not  disclose  the  range  taken 
by  the  testimony,  the  verdict  and  Judgment 
are  general  in  their  terms.  In  other  words, 
the  pleadings  are  sufficiently  broad  to  have 
entitled  the  plaintiff  to  recover  damages  for 
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the  whole  term  of  five  years,  and  there  Is 
nothing  in  the  record  to  show  that  the  re- 
covery was  for  a  less  period.  It  Is  an  an- 
cient and  firmly  established  rule  of  law 
that  only  one  action  can  be  maintained  for 
the  breach  of  an  entire  contract  2  Sedg.  on 
Dam.  (8th  Ed.)  |  642;  1  Sath.  on  Dam.  (2d 
Ed.)  §106. 

In  Clark  on  Oontracts,  at  page  705,  the  au- 
thor says:  "The  right  of  a  party  to  sue  for 
a  breach  of  contract  is  discharged  by  the  final 
judgment  of  a  court  of  competent  Jurisdic- 
tion, either  in  his  favor  or  against  him. 
In  the  former  case  the  cause  of  action  mer- 
ges in  the  Judgment,  while  in  the  latter  the 
Judgment  estops  him." 

The  same  author,  discussing  merger  and 
res  judicata,  at  page  71,  remarks:  "As  soon 
as  it  [the  Judgment]  is  created,  the  previously 
existing  rights  with  which  it  deals  merge 
or  are  extinguished  in  it  For  instance,  when 
a  person  sues  another  for  a  breach  of  con- 
tract or  for  a  civil  injury,  and  a  Judgment  is 
entered  either  by  consent  or  after  trial,  nei- 
ther party  has  any  further  rights  in  respect 
of  the  cause  of  action.  The  Judgment  con- 
clusively settles  their  rights,  and  the  matter 
is  said  to  be  res  Judicata.*' 

It  is  clear  that  the  contract  under  consid- 
eration is  entire,  and  not  severable.  By  it 
the  lessor  obligated  itself  to  build  a  factory, 
equipped  with  modem  appliances  for  steam- 
ing and  handling  tobacco,  by  October  1, 1898. 
It  was  under  no  oliligation  to  keep  the  ap- 
pliances in  repair,  but,  to  the  contrary,  the 
contract  expressly  stipulated  that  the  lessor 
was  to  be  at  no  charge  during  the  term,  ex- 
cept for  insurance  and  taxes.  So  that,  if  it 
had  built  and  equipped  the  factory  by  Octo- 
ber 1,  1898,  according  to  contract,  its  re- 
sponsibility in  respect  to  it  would  have  ter- 
minated. If,  on  the  other  hand,  there  was 
a  failure  to  comply  with  the  contract  in  the 
particular  complained  of,  the  breach  was 
complete,  and  a  right  of  action  at  once  ac- 
crued to  recover  damages  for  the  entire  term. 
The  stipulation  is  not  one  of  a  series  of  ob- 
ligations, but  an  entire  promise,  calling  for 
one  performance,  and  subjecting  the  lessor 
to  one  action  only  for  a  total  breach. 

It  is  not  essential  that  all  the  injurious  ef- 
fects which  arise  from  a  breach  of  contract 
shonld  have  been  manifested  and  suffered 
before  suit  The  actual  effects  down  to  the 
time  of  trial  are  provable,  and  those  which 
may  ensue  can  be  taken  into  account  where 
they  are  imminent  and  reasonably  certain. 
1  Sutb.  on  Dam.  {§  110,  113.  Thus  an  agree- 
ment to  support  one  during  life  was  held  to 
be  an  entire  contract,  and  upon  a  total  breach 
thereof  the  promisee  could  recover  full  and 
final  damages;  i.  e.,  not  only  the  expenses  of 
support  up  to  the  time  of  trial,  but  also  the 
prospective  expense  during  life.  Schell  t. 
Plumb,  55  N.  T.  592. 

"JSo  of  any  act  done  or  default  made  which 
is  a  breach  of  any  stipulation  in  a  contract 
It  is  a  single  and  entire  cause  of  action,  em- 
46  S.B.-19 


bracing  all  ensuing  consequences  for  which 
compensation  is  allowed;  and,  however  mul- 
tifarious may  be  the  stipulations  in  it,  any 
act  which  amounts  to  a  total  breach  consti- 
tutes but  a  single  cause  of  action,  unless, 
perhaps,  when  the  stipulations  are  so  distinct 
and  relate  to  subjects  so  disconnected  as  to 
have  no  relation  or  unity,  but  such  as  results 
from  being  made  at  the  same  time,  or  con- 
tained in  one  Instrument.  Nor  can  an  entire 
claim  be  severed  by  partial  assignments  so 
as  to  become  the  foundation  of  several  suits 
Instead  of  one."    1  Suth.  on  Dam.  §  113. 

It  results  from  the  foregoing  principles 
that  a  demand  arising  upon  an  entire  con- 
tract cannot  be  divided  and  made  the  sub- 
ject of  several  suits,  and,  if  several  suits  are 
brought  for  a  breach  of  such  a  contract,  a 
Judgment  upon  the  merits  of  either  will  bar 
a  recovery  in  the  others. 

For  these  reasons,  the  judgment  complain- 
ed of  is  without  error,  and  Is  affirmed. 

BUCHANAN,  J.,  absent 


(102  Va.  270) 
8LADOHTEB  t.  DANNER. 

(Supreme  Gonrt  of  Appeals  of  Virginia.    Jan. 
14, 1904.) 

FARTNBRSHIP~DUT7     OF     KEEPING     BOOKS— 

OHANCBRT  PRACTICB-ISSUB  OUT 

OF  CHANCERY. 

1.  One  partner,  in  a  suit  to  settle  a  partner- 
ship, hjEtying  failed  to  show  that  the  ezclaslre 
dul^  of  keeping  the  books  of  the  partnership 
rested  upon  the  other  partner,  cannot  recover 
where,  because  of  theur  confused  and  imper- 
fect condition,  a  commissioner  is  unable  to  make 
any  settlement. 

2.  Whether  or  not  au  issue  out  of  chancery 
is  desirable  rests  always  in  the  sound  discre- 
tion of  the  court;  it  shonld  not  be  directed  in 
a  settlement  of  partnership  accounts  where  the 
evidence  and  accounts  are  all  before  the  coart. 

Appeal  from  Law  and  Equity  Court  of  City 
of  Richmond. 

Bill  by  J.  Ik  Slaughter  against  F.  W.  Dan- 
ner.  Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

Isaac  Diggs  and  Hugh  A.  White,  for  appel- 
lant   M.  M.  Gilliam,  for  appellee. 

HARRISON,  J.  This  suit  was  brought  by 
the  appellant,  J.  L.  Slaughter,  for  a  settle- 
ment of  the  affairs  of  a  partnership  between 
himself  and  the  appellee,  F.  W.  Danner. 
This  partnership  was  formed  In  April,  1891, 
for  the  purpose  of  conducting  the  business 
of  merchants  and  manufacturers  of  lime, 
plaster,  and  cement,  in  the  county  of  Augus- 
ta. The  partnership  lasted  until  January, 
1894,  when  it  was  dissolved  by  mutual  con- 
sent 

The  appellant  claims  that  he  put  into  the 
concern  $3,040,  and  that  he  is  entitled  to  re- 
cover that  sum  from  his  copartner.  On  the 
other  hand,  the  appellee  claims  that  there 


IT  1  See  Jury.  yo\.  81.  Gent  Dig.  i  S9. 


290 


46  SOUTHEASTERN  REPORTER. 


fVa. 


were  no  assets  of  the  concern  with  which 
to  pay  Its  debts,  and  that  the  firm  was  in- 
debted to  him  In  about  twice  the  sum  claimed 
by  appellant,  on  account  of  debts  for  whtch 
he  had  become  personally  responsible. 

There  was  no  contract  reduced  to  writing 
setting  forth  the  terms  of  the  partnership 
agreement,  and  the  parties  are  utterly  at  vari- 
ance in  their  oral  statements  of  the  terms 
agreed  upon.  The  appellant  alleges  in  his 
bill  that  appellee  agreed  to  keep  all  the  books 
pertaining  to  the  business,  and  his  chief  con- 
tention Is  that  this  obligation  Imposed  upon 
appellee  the  duty  of  showing  the  results  of 
the  partnership  business  and  the  rights  of 
each  partner  with  respect  thereto,  and  that, 
having  failed  to  keep  proper  books,  he  is  lia- 
ble to  appellant  for  his  in-put 

The  appellee  In  his  answer  emphatically 
denies  the  allegation  that  he  was  to  keep  all 
of  the  books,  and  avers  that  the  appellant 
was  to  keep,  and  did  actually  keep,  at  the 
place  of  their  operations,  a  large  and  im- 
portant part  of  the  books  of  the  firm.  .  Cer- 
tainly, with  the  exception  of  the  larger  part 
of  the  first  year,  the  appellant,  durtog  the 
entire  period  of  the  partnership,  lived  In  Au- 
gusta, at  the  place  of  the  partnership  opera- 
tions, and  the  evidence  shows  that  he  there 
had  the  exclusive  management  of  the  busi- 
ness, and  undertook  to  keep  a  large  and  im- 
portant part  of  the  books.  The  appellant  to 
not,  therefore,  entitled  to  recover  upon  the 
ground  that  the  exclusive  duty  of  keeping  the 
books  rested  upon  the  appellee. 

The  commissioner  to  whom  the  cause  was 
referred  for  a  settlement  of  the  partnership 
accounts,  and  a  statement  showing  all  claims, 
debts,  and  demands  between  the  partners, 
filed  a  report,  together  with  a  large  mass  of 
evidence,  oral  and  otherwise,  produced  be- 
fore him.  This  report  discloses  the  fact 
that  a  commissioner  of  large  experience  was, 
on  account  of  the  hopeless  confusion  of  the 
books  and  papers  submitted  to  him,  utterly 
unable  to  make  any  settlement  between  the 
parties  that  would  approximate  reliability. 
He  says  that  the  only  possibility  of  finding 
anything  due  to  appellant  would  be  upon  the 
theory  that  appellee  was,  under  the  agree- 
ment, to  keep  the  books,  and  was  therefore 
responsible  for  their  confused  and  imperfect 
condition,  but  that  the  evidence  falls  to  prove 
that  appellee  was  charged  with  or  performed 
that  duty,  and  shows  the  contrary  to  be  the 
fact.  As  confirmation  of  the  condition  of  the 
books  and  papers  of  this  firm,  the  commis- 
sioner adverts  to  the  report  of  two  expert  ac- 
countants, filed  In  the  record.  These  experts 
say:  "We  have  made  a  careful  examination 
of  the  books  of  the  firm  of  Danner  &  Ck>.  and 
the  papers  in  the  case  of  'Slaughter  v.  Dan- 
ner,* and  find  them  in  such  shape  that  we 
cannot  possibly  make  up  a  statement  of  prof- 
it and  loss,  or  of  the  interest  of  each  partner 
in  the  business.  Furthermore,  we  believe 
that  any  statement  made  up  by  any  account- 
ant attempting  to  show  these  facts,  if  made 


up  from  the  books  and  papers  submitted  td 
us,  would  be  totally  unreliable." 

Our  examination  of  the  evidence  and  ac- 
counts has  resulted  in  no  greater  light  than 
was  shed  upon  those  who  have  previously 
dealt  with  the  subject  It  Is  Impossible  to 
say  that  the  appellee  to  Indebted  to  the  appel- 
lant  Such  a  conclusion  might  be  far  from 
correct.  The  appellant  having  inaugurated 
the  litigation,  and  it  appearing  that  he  was 
actively  engaged  in  the  management  of  the 
business  and  In  keeping  a  large  and  impor- 
tant part  of  the  books  of  the  firm,  the  bur- 
den was  upon  him  to  show  his  right  to  re- 
cover from  the  appellee.  This  he  has  wholly 
failed  to  do,  and  there  can  be  no  other  result 
than  that  reached  by  the  lower  court  in  dis- 
missing the  bill. 

Appellee  insists  that  the  lower  court  erred 
in  overruling  his  motion  for  an  tosue  out  of 
chancery.  The  object  of  an  issue  out  of 
chancery  to  to  aid  the  court  In  reaching  a 
conclusion.  Whether  or  not  an  issue  to  desir- 
able rests  always  in  the  sound  dtocretion  of 
the  court.  It  to  one  of  the  peculiar  functions 
of  a  court  of  equity  to  settle  partnership  ac- 
counts. In  the  case  at  bar  the  evidence  had 
all  been  taken,  and  the  accounts  were  all  be- 
fore the  court  It  to  not  perceived  that  a 
Jury,  In  the  condition  of  the  record,  could 
have  brought  to  the  court  any  aid  in  solving 
the  difficulties  presented.  It  was  a  case  that 
the  commissioner  and  the  court  could  deal 
with  far  more  intelligently  than  a  Jury. 

Upon  the  whole  case  we  are  of  opinion  that 
there  is  no  error  in  the  decree  appealed 
ftom,  and  it  must  be  affirmed. 

BUCHANAN,  J.,  absent 


(102  Va.  284) 
WHITE  HALL  CO.  v.  HALL. 
(Supreme  Court  of  Appeals  of  Virginia.    Dee. 
10,  1903.) 

HTOBAND  AND  WIPE-ACCOUNT  AGAINST  HUB- 

BANI>-EVIDENCE— ADMISSIONS    OF 

CORPORATION  AGENT. 

1.  The  evidence  held  insuffldent  to  establish 
that  a  running  account  against  the  husband  was 
to  be  applied  as  a  payment  upon  a  bond  due  to 
the  wife. 

2.  The  admissions  and  rei)reeentations  made 
an  agent  of  a   corporation,   acting  within 


&. 


e  scope  of  his  authorityi  and  concerning  mat- 
ters intrusted  to  him,  are  binding  upon  the  cor- 
poration. 

Appeal  from  Circuit  Court,  BuckinghaoEi 
County. 

Bill  by  Delto  M.  Hall  against  the  White 
Hall  Company.  Decree  for  plaintilf ,  and  de- 
fendant appeals,  and  plaintiff  assigns  cross- 
error.    Affirmed. 

8.  8.  P.  Patteson,  for  appellant  F.  C. 
Moon,  for  appellee. 

HARRISON,  J.  The  bill  In  this  cause  was 
filed  by  Delia  M.  Hall  to  enforce  the  satlsfac- 

t  2.  See  Corporations,  vol.  12,  Cent.  Dig.  |  168& 
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tion  of  three  claims  asserted  by  her  against 
the  appellant  company.  The  first  of  these  is 
a  bond  for  ?3,000,  dated  November  25,  1893, 
secured  by  deed  of  trust  from  the  appellant 
upon  certain  real  estate;  second,  flOO  and 
interest  from  December  7,  1895;  and,  third, 
$859.89  and  Interest  from  October  5,  1894. 
The  two  last-mentioned  claims  were  not  se- 
cured, and  are  eliminated  from  this  contro- 
versy by  the  plea  of  the  statute  of  limita- 
tions. 

In  its  answer  to  the  bill  the  appellant  com- 
pany sets  up  as  offset  to  the  first-mentioned 
claim  an  account  against  W.  K  Hall,  the 
husband  of  the  appellee,  Delia  M.  Hall,  of 
sufficient  magnitude  to  satisfy  the  plaintiff's 
demand. 

The  commissioner  to  whom  the  cause  was 
referred  to  asceitain  what  was  due  on  the 
deed  of  trust  claim  of  $3,000  and  interest  dis- 
allowed the  account  set  up  by  the  defendant 
company,  and  allowed  as  a  credit  an  account, 
consisting  Qt  two  items,  kept  by  the  company 
against  the  appellee,  Delia  M.  Hall,  amount* 
ing  to  $526,  and  reported  the  balance  due  on 
the  debt  to  be  $4,079  as  of  October  26,  1902. 
This  report  was  confirmed  by  the  decree  ap- 
pealed from,  which  we  are  asked  to  review. 

All  of  the  evidence  taken  Is  returned  by 
the  commissioner  with  his  report,  and  we  are 
of  opinion  that  it  fully  sustains  his  finding 
and  the  action  of  the  drcuit  .court  in  confirm- 
ing the  same.  That  the  appellee,  Delia  M. 
Hall,  loaned  the  appellant  $3,000  of  her  sepa- 
rate estate,  and  had  the  same  secured  by  the 
deed  of  trust  mentioned,  is  not  denied.  The 
offset  asserted  by  the  appellant  company  con- 
sists of  a  running  account  commenced  by  W. 
B.  Hall  with  the  company,  for  family  sup- 
plies, etc.,  some  time  prior  to  the  date  of  the 
loan  made  by  his  wife.  The  books  of  the 
company  show  that,  while  this  account  was 
being  kept  against  W.  B.  Hall,  a  separate  ac- 
count was  kept  against  the  appellee,  Delia  M. 
Hall,  and  it  is  to  be  presumed  that  she  would 
be  charged  on  her  own  account  with  all  that 
was  properly  chargeable  to  her.  It  further 
appears  that  on  two  occasions  the  company, 
through  its  agent,  H.  M.  White,  obtained 
Crom  the  appellee  this  bond  to  use  as  collat- 
eral security  in  borrowing  money  for  its  own 
purposes.  The  last  of  these  occasions  was  In 
August,  1898,  when  it  was  used  by  the  com- 
pany as  collateral  security  for  a  loan  of  $3,- 
000  obtained  by  it  from  the  Lynchburg  Per- 
petual Building  &  Loan  Company.  A  large 
part  of  this  debt  is  still  unpaid,  and  the  Delia 
M.  Hall  bond  is  sUll  held  by  the  building  and 
loan  company  as  collateral  security  therefor. 
At  the  time  this  loan  was  negotiated  by  the 
appellant  company,  its  books  showed  the  lar^ 
ger  part  of  the  account  now  asserted  as  an 
offset  to  be  outstanding,  and,  if  it  was  then 
understood  by  the  company  to  be  a  payment 
pro  tanto  on  the  bond  due  appellee,  the  use  of 
that  bond  without  credit  as  collateral  was, 
to  say  the  least  of  it,  singular  treatment  of 
the  building  and  loan  company. 


Although  the  account  in  question  had  been 
running  on  the  books  of  the  company  against 
W.  B.  Hall,  who  was  Its  vice  president,  and 
one  of  its  stockholders,  through  a  period  of 
nearly  10  years,  yet  no  hint  of  its  existence, 
or  that  it  was  intended  as  a  payment  on  her 
debt,  was  ever  at  any  time  communicated  to 
the  appellee,  she  having  heard  of  It  for  the 
first  time  after  it  was  filed  as  an  offset  in  this 
suit  That  the  account  was  never  chargeable 
to  Mrs.  Hall,  nor  intended  to  be  used  as  an 
offset  to  her  debt,  and  that  its  assertion  hi 
this  suit  is  an  afterthought,  is  further  con- 
clusively shown  by  the  following  correspond- 
ence. 

As  late  as  January,  1902,  when  the  whole 
account  against  W.  B.  Hall  was  on  the  books 
of  the  company,  the  appellee,  Delia  M.  Hall, 
addressed  H.  M.  White,  the  general  manager 
of  the  company,  the  following  letter:  *'Please 
let  me  know  by  return  mail  when  you  can 
pay  me  the  interest  on  my  $3,000.00  mort- 
gage. It  is  necessary  for  me  to  have  the 
money  at  once."  By  return  mail  she  receiv- 
ed from  H.  M.  White,  general  manager,  the 
following  reply:  "Dear  Mrs.  Hall:  Tour 
note  dropped  hi  the  post  ofiSce  was  duly  re> 
ceived.  Mr.  Silvey  has  arranged  to  finish 
paying  you  the  balance  on  the  $500.00  on  ac^ 
count  of  interest  on  your  $3,000.00  this  week. 
As  to  the  balance  of  the  interest,  we  are  in 
no  position  to  pay  this  in  a  lump,  and  cannot 
do  this  until  we  get  a  settlement  from  Brown- 
ing Bros.,  which  Mr.  H.  B.  Hanford,  as- 
signee, says  should  be  made  some  time  in 
April.  I  believe  we  can  borrow  enough  money 
after  the  Browning  matter  is  settled  to  pay 
any  balance  of  interest  due  you,  as  well  as 
the  $3,000.00  itself.  In  the  meantime,  I 
would  suggest  that  we  pay  you  the  first  of 
each  month,  commencing  February  1st,  fifty 
dollars  per  month  on  account  of  Interest,  and 
these  payments  to  continue  until  we  can  set- 
tle in  full.  If  draft  now  in  the  hands  of  the 
Building  and  Loan  Co.,  at  Lynchburg,  is  paid, 
we  will  only  owe  them  $1,430.00,  whereas 
we  owed  them  at  first  $3,900.00,  so  you  can 
see  your  loan  is  in  better  shape  than  for  the 
last  three  years.  If  draft  is  not  paid  we  owe 
them  $1,780.  I  am  doing  all  any  one  can  to 
pull  the  company  through,  and  nothing  can 
possibly  be  gained  but  a  great  deal  lost  by 
presshig  for  money  at  this  time.  Anything 
I  have  you  can  get  at  any  time." 

As  secretary  and  treasurer  of  the  company, 
the  author  of  this  letter  would  have  been 
fully  cognizant  of  any  payments  that  had 
been  made  on  the  debt  in  question,  and  yet 
the  letter  is  written  admitting  the  entire  debt 
except  the  $500  alluded  to  and  promising  its 
payment,  without  the  slightest  suggestion 
that  the  company  claimed  as  an  offset  the 
account  now  asserted,  or  any  part  of  it 
There  is  other  evidence,  record  as  well  as 
oral,  to  sustain  the  action  of  the  lower  court; 
but  the  solemn  and  unequivocal  admission 
contained  in  this  letter,  in  direct  response  to 
a  demand  for  the  interest  that  the  whole 
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principal  and  tbe  bulk  of  the  Interest  was 
unpaid,  would  seem  to  be  sufficient  without 
prolonging  this  opinion  by  a  further  review 
of  the  evidence. 

It  Is  contended  that  this  admission  cannot 
bind  the  company,  because  H.  M.  White,  the 
general  manager,  had  no  special  authority  to 
make  it  This  position  is  not  tenable.  A 
corporation  can  only  speak  through  Its  officers 
and  agents,  and  their  declarations,  made  In 
the  course  of  their  employment,  and  relating 
to  the  Immediate  transaction  in  which  they 
are  engaged,  are  always  competent  against 
'the  corporation.  The  admissions  and  repre- 
sentations made  by  an  agent  of  a  corpora- 
tion, acting  within  the  scope  of  his  authority, 
and  concerning  matters  Intrusted  to  him,  are 
binding  upon  the  corporation.  Cook  on  Cor- 
porations (4th  Ed.)  §  726. 

In  the  case  before  us  the  author  of  the  ad- 
mission contained  in  the  letter  mentioned 
had  been  from  its  inception  the  general  man- 
ager and  the  secretary  and  treasurer  of  the 
company.  He  was  one  of  Its  largest  stock- 
holders, and  the  record  shows  that  for  all 
practical  purposes  he  was  the  company.  Its 
books  were  kept  under  his  supervision  and 
control.  He  managed  Its  finances,  negotiated 
loans,  disbursed  its  money,  and  controlled  its 
afPalrs  generally.  The  letter  in  question  per- 
tained to  the  work  and  duty  that  its  author 
appears  to  have  been  charged  with  and  con- 
stantly performed.  That  one  exercising  the 
broad  powers  that  seem  to  have  been  con- 
fided to  this  general  manager,  secretary,  and 
treasurer  had  the  authority  to  write  the  letter 
and  make  the  admission  that  he  did  cannot 
be  doubted. 

The  appellee,  Delia  M.  Hall,  assigns  as 
cross-error  the  action  of  the  circuit  court  In 
allowing  appellant  credit  for  the  (500  al- 
luded to  in  the  letter  mentioned.  That  $500 
Is  one  of  the  two  items  mentioned  In  the  ac- 
count kept  by  the  company  against  the  ap- 
pellee. As  to  It,  the  evidence  is  conflicting, 
and  we  would  not  feel  warranted  in  disturb- 
ing the  finding  of  the  commissioner  with 
respect  thereto,  and  the  confirmation  of  that 
finding  by  the  circuit  court 

Upon  the  whole  case  we  are  of  opinion  that 
there  is  no  error  In  the  decree  complained 
of  to  the  prejudice  of  appellant;  and  it  must 
be  affirmed. 

BUCHANAN,  J.,  absent 


(102  Va.  253) 

RICHMOND  TRACTION  CO.  v.  WIL- 
LIAMS. 
(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
14,  1004.) 

STREETT  RAILWAYS  —  PASSENGERS  —  POINT  OF 
STOPPINO— CONTRIBUTORY   NEGLI- 
GENCE—INSTRUCTIONS. 

1.  It  is  the  duty  of  the  street  railway  to  use 
extraordinary  care  and  caution  to  see  that  pas- 
sengers are  not  injured  in  getting  on  or  oiz  its 
cars  when  stopped  at  a  regular  point  for  stop- 
ping. 


2.  If  plaintiff  undertook  to  get  off  a  street  car 
while  in  motion,  she  was  guilty  of  contributorr 
negligence;  but  If  she  retained  her  seat  until 
the  car  stopped,  and  reached  the  platform  be- 
fore it  started,  and  was  thrown,  while  alight- 
ing, by  the  sudden  starting  of  the  car,  she  was 
not  guilty  of  contributory  negligence. 

3.  It  is  not  error  to  refuse  Instructions  when 
the  propositions  of  law,  although  correctly  stat- 
ed therein,  are  sufficiently  coyered  by  other  in- 
structions which  are  granted. 

Error  to  Law  and  Bquity  Conrt  of  City 
of  Richmond. 

Action  by  S.  M.  Williams  against  the  Rich- 
mond Traction  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

William  L.  Royall,  for  plaintiff  in  errot. 
Bdgar  Allan,  Jr.,  for  defendant  In  error. 

CARDWELL,  J.  The  defendant  In  error, 
Mrs.  8.  M.  Williams,  brought  her  action  in 
the  law  and  equity  court  of  Richmond  City, 
and  recoyered  Judgment  against  the  plaintiff 
In  error,  the  Richmond  Traction  Company, 
for  the  sum  of  $600,  with  interest  from  the 
24tb  day  of  April,  1901,  as  damages  for  in- 
juries sustained  because  of  the  negligence  of 
the  defendant,  and  we  are  asked  to  reyerse 
this  Judgment  on  the  grounds  (1)  that  the 
conrt  below  misdirected  the  Jury  as  to  the 
law;  and  (2)  because  the  yerdlct  Is  contra- 
ry to  the  law  and  the  eyldence.  The  de- 
fendant below.  Plaintiff  In  error  here,  owns 
and  operates  an  electric  street  railway  In  the 
dty  of  Richmond,  and  one  of  Its  tracks  lies 
In  Cary  street,  running  east  and  west;  and 
it  crosses  at  right  angles  Belyldere  street,  on 
which  the  Richmond,  Fredericksburg  &  Po- 
tomac Steam  Railroad  has  a  track,  opon 
which  steam  cars  are  operated. 

An  ordinance  of  the  city  of  Richmond  rel- 
atiye  to  the  conduct  of  street  railways  oper- 
ated within  the  city  contains  the  proylsion 
that,  "at  eyery  point  of  intersection  of  either 
street  car  line  with  a  steam  railroad,  the 
street  car  company's  cars  shall  come  to  a 
full  stop  before  crossing  the  tracks  of  tbe 
steam  road,  and  the  steam  road  in  each  case 
shall  baye  the  right  of  way,"  etc.;  and  one 
of  the  printed  rules  of  the  plaintiff  in  error 
reads  as  follows:  ''(16)  Steam  Railroad 
Crossings.  Motormen  must  bring  their  can 
to  a  full  stop,  not  nearer  than  twenty-flye 
feet  to  the  nearest  track— meaning,  the  near- 
est track  of  the  steam  railroad.  Tbe  motor- 
man  must  not  proceed  with  his  car  until  the 
conductor  has  gone  ahead  onto  the  steam 
railroad  track  and  looked  both  ways  and  giv- 
en a  signal  to  start.  The  motorman  will  also 
observe  the  utmost  watchfulness  for  ap- 
proaching trains,  and  should,  in  his  Judg- 
ment, danger  be  Imminent  from  any  source  he 
will  refuse  to  start  his  car  until  the  cross- 
ing is  clear  and  free  from  all  danger.  When 
the  conductor  has  gone  ahead  of  car,  before 
starting,  tbe  motorman  will  look  ba6k  and 
see  that  there  is  no  one  getting  on  or  off 
the  car.   •    •    •"    Another  of  the  plaintiff  in 
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error's  niles.  provides:  "(39)  Approacbing 
Street  and  Railway  Crossings.  Approach  all 
street  and  railway  crossings  with  care,  and 
your  car  under  perfect  control;  cross  the 
street  before  stopping.** 

On  the  24th  day  of  April,  1901,  the  defend- 
ant in  error  was  a  passenger  on  one  of  the 
cars  of  the  plaintiff  in  error,  having  gotten 
on  the  car  at  First  and  Broad  streets,  and 
was  going  to  her  home,  on  Belvidere  street, 
near  Oary  street. '  When  the  car  reached  the 
east  side  of  Belvidere  street,  it  came  to  a  f  nil 
stop,  in  accordance  with  the  rales  of  the 
plaintiff  in  error,  and  the  conductor  went  for- 
ward to  view  the  steam  railroad  tracks,  to 
ascertain  whether  his  car  conid  proceed  fur- 
ther without  danger  of  collision  with  the 
steam  cars;  and,  observing  the  approach  of 
no  steam  cars,  he  signaled  the  motorman  to 
go  forward.  In  the  meantime  the  defendant 
in  error  had  left  her  seat  in  the  car,  and  was 
in  the  act  of  alighting  upon  the  street,  when 
the  car  was  suddenly  started  with  a  severe 
jerk,  throwing  her  upon  the  street,  causing 
her  the  injuries  for  which  this  suit  was 
brought.  Her  contention  at  the  trial  was 
that  by  custom  the  place  at  which  she  at- 
tempted to  leave  the  car  had  become  a  regu- 
lar stopping  place  for  passengers  to  alight, 
and  that  before  approaching  that  point  she 
signaled  to  the  conductor  with  her  hand  to 
stop  the  car  for  her  to  alight,  and  she  sup- 
posed he  understood  and  agreed  to  her  signal, 
whereupon  she  got  up  and  walked  out  upon 
the  back  platform,  supposing  that  the  con- 
ductor would  be  there  to  assist  her  off,  but 
when  she  got  upon  the  rear  platform  she 
found  that  the  conductor  had  gone  to  the 
steam  road,  and,  reaching  it,  and  without 
looking  back,  he  signaled  the  motorman  with 
his  hand  to  come  on,  and,  the  motorman  ap- 
plying the  electricity,  the  car  gave  a  sudden 
jerk,  that  threw  her  to  the  ground  and  in- 
jured her. 

On  the  other  hand,  the  theory  of  plaintiff 
in  error  was  that  the  defendant  in  error 
either  attempted  to  get  off  the  car  while  mov- 
ing, thereby  contributing  to  her  own  injuries, 
or  that,  after  reaching  the  rear  platform  at 
the  steps,  instead  of  getting  off  of  the  car, 
she  delayed,  and  thereby  lost  her  opportunity 
to  get  off  before  the  car  started.  In  other 
words,  the  contention  of  the  defendant  in 
error  was  that  she  received  her  injuries  by 
reason  of  the  neglect  of  the  plaintiff  in  error 
to  perform  its  duty  to  her,  under  the  law,  as 
a  passenger,  and  in  violation  of  its  own  rules 
and  regulations,  while  the  theory  of  the  plain- 
tiff in  error  was  that  the  defendant  in  error, 
by  her  own  negligence,  contributed  to  her  in- 
juries, whereby  she  was  barred  of  any  re- 
covery in  this  action. 

The  defendant  in  error  at  the  trial  asked 
for  two  instructions,  which  the  court  gave. 
The  second  relates  to  the  measure  of  dam- 
ages in  such  an  action,  and  is  free  from  ob- 
iection«  and  will  therefore  not  be  further 
noticed.    The  first  instraction  is  as  follows: 


'The  court  instructs  the  Jury  that  it  is  the 
duty  of  common  carriers,  such  as  street  rail- 
way companies,  to  use  extraordinary  care 
and  caution  to  see  that  passengers  are  not 
injured  in  getting  on  or  off  their  cars,  and 
that  it  was  the  duty  of  the  defendant  com- 
pany, their  servants  and  employes,  to  take 
due  and  proper  precaution  to  see  that  no  one 
was  in  the  act  of  alighting  before  moving 
their  car  ahead  after  the  same  had  been 
stopped  at  a  regular  point  for  stopping;  and 
if  the  jury  shall  b^eve  from  the  evidence 
that  the  plaintiff,  Mrs.  Williams,  without  neg- 
ligence on  her  part;  was  in  the  act  of  alight- 
ing from  said  car,  and  that  the  defendant 
company,  their  servants  or  employes,  failed 
to  perform  their  duty  in  this  behalf,  and  by 
reason  thereof  the  plaintiff  was  injured,  then 
the  jury  shall  find  for  the  plaintiff." 

This  instraction,  we  think,  was  clearly 
right  as  it  presented  the  rule  of  law  which 
this  court  has  frequentiy  laid  down  with  ref- 
erence to  the  liability  of  a  street  car  company 
to  use  the  utmost  care  and  diligence  for  the 
safety  of  passengers.  The  most  recent  case 
on  the  subject  is  that  of  N.  &  A.  Ter.  Co,  v. 
Morris'  Adm'x  (Va.)  44  S.  B.  719.  The  evi- 
dence tended  to  show  that  the  defendant  in 
error  in  this  case  was  seeking  to  leave  the 
car  at  a  point  which,  by  custom,  known  to 
the  plaintiff  in  error,  had  become  a  regular 
stopping  place  where  passengers  left  the  car» 
and  she  was  on  this  occasion,  as  she  had  fre- 
quently done  before,  alighting  from  the  car 
near  her  home. 

Plaintiff  in  error  asked  for  five  instruc- 
tions, marked  "A,"  •'B,"  "O,"  **D,"  and  "E," 
of  which  the  Court  refused  to  give  "D**  and 
"B,"  and  modified  "A,"  "B,"  and  "C";  the 
court  giving  the  instractions  as  modified  as 
its  own  instructions,  numbering  them  Noe. 
3,  4,  and  5.  Instraction  "A,"  modified,  was 
as  follows: 

"If  the  Jury  believe  from  the  evidence  that 
the  plaintiff  undertook  to  get  off  of  defend- 
ant's car  while  it  was  in  motion,  she  is  guilty 
of  contributory  negligence,  and  cannot  re- 
cover in  this  action.'* 

And  in  lieu  of  this  instraction  the  court 
gave  the  following: 

''If  the  jury  believe  from  the  evidence  that 
the  plaintiff  undertook  to  get  off  the  defend- 
•ant's  car  while  it  was  in  motion,  she  is  guilty 
of  contributory  negligence,  and  cannot  re- 
cover in  this  action;  but  if  the  jury  believe 
from  the  evidence  that  the  plaintiff  retained 
her  seat  until  the  car  had  fully  stopped,  and 
reached  the  platform  before  the  car  was  start- 
ed forward,  and  that  then,  while  she  was  in 
the  act  of  alighting,  by  the  sudden  starting 
of  the  car  she  was  thrown  to  the  ground  and 
injured,  her  conduct  cannot  be  considered  as 
constituting  contributory  negligence  on  her 
part" 

If  it  be  conceded  that  a  passenger  on  a 
street  car  is  guilty  of  negligence  by  leaving 
his  seat  while  the  car  is  in  motion,  as  to 
which  we  express  no  opinion,  instruction  "A" 
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contained  a  mere  abstract  proposition  of  law, 
wbich  was  calculated  to  mislead  the  jury  in 
this  case;  and  the  court  was  clearly  right  In 
qualifying  It  by  adding  thereto,  "but  if  the 
jury  believe  from  the  evidence  that  the  plain- 
tiff retained  her  seat  until  the  car  had  fully 
stopped,  and  reached  the  platform  before  the 
car  was  started  forward,  and  that  then,  while 
she  was  In  the  act  of  alighting,  by  the  sudden 
starting  of  the  car  she  was  thrown  to  the 
ground  and  injured,  her  conduct  cannot  be 
considered  as  constituting  contributory  neg- 
ligence on  her  part"  We  are  further  of 
opinion  that  this  instruction,  as  given  by  the 
court,  together  with  its  fourth  and  fifth  in- 
structions, sufficiently  covered  every  propo- 
sition of  law  contended  for  in  the  Instruc- 
tlons  asked  for  by '  the  plaintiff  in  error 
which  were  refused.  The  Instructions  as  giv- 
en submitted  more  clearly  to  the  jury  the 
issues  presented  by  the  testimony  in  the  case, 
and  it  Is  not  error  to  refuse  Instructions 
when  the  propositions  of  law,  although  cor- 
rectly stated  therein,  are  sufficiently  covered 
by  other  Instructions  which  are  granted.  N. 
&  W.  Ry.  Co.  V.  Tanner,  100  Va.  379,  41  S. 
B.  721. 

We  shall  not  attempt  to  review  in  detail 
the  evidence  in  the  case.  This  is  a  very  dif- 
ferent case  from  that  of  a  trespasser,  a 
licensee,  or  of  a  person  crossing  a  street,  with 
rights  only  equal  to  those  of  a  railroad  com- 
pany. Here  it  was  a  passenger  towards 
whom  the  railroad  owed  the  highest  dili- 
gence. While  the  defendant  In  error  may 
have  known  that  the  regular  stopping  point 
at  which  to  take  on  or  put  off  passengers 
was  on  the  opposite  side  of  Belvldere  street, 
the  evidence  was  ample  to  show  that  by  cus- 
tom, well  known  to  plaintiff  in  error,  its  cars 
bad  been  stopping  on  the  east  side  of  Belvl- 
dere street,  at  which  point  passengers  con- 
stantly got  off.  The  Jury,  therefore,  was  well 
warranted  in  finding  that  the  defendant  In 
error  was  not  guilty  of  negligence  merely  by 
the  fact  that  she  attempted  to  leave  the  car 
at  that  point  after  it  had  come  to  a  full 
stop.  It  was  the  duty  of  the  employes  of  the 
company  to  be  on  the  alert  to  see  that  pas- 
sengers seeking  to  alight  from  the  car  at 
that  point  were  not  put  in  peril  by  doing  so, 
when,  by  the  exercise  of  ordinary  care  on 
the  part  of  these  employes,  danger  to  them 
might  be  averted.  Whether  these  employes 
were  negligent  in  the  performance  of  these 
duties,  as  well  as  the  question  whether  or 
not  the  defendant  in  error  was  guilty  of  neg- 
ligence contributing  with  that  of  the  plaintiff 
in  error,  and  causing  her  injury,  was  a  ques- 
tion of  fact  for  the  jury;  and,  these  ques- 
tions having  been  submitted  fairly  to  them 
by  the  instructions  given  by  the  court,  we 
cannot  say  that  the  verdict  of  the  jury  is 
without  evidence  or  against  the  evidence. 

Upon  the  whole  case,  we  are  of  opinion  that 
the  judgment  should  be  affirmed. 

BUCHANAN,  J.,  absent 


.     a02  Va.  274) 
SAVINGS  BANK  OF  RICHMOND  T.  POW- 
HATAN CLAY  MFG.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
14,  19<H.) 

PLBADINO  —  DEMURRER  —  LIMITATIONS  —  ME- 
CHANIC'S LIEN-SUIT  TO  ENFORCE. 

1.  Where  a  demurrer  is  not  passed  upon  bj 
the  decree,  it  is  to  be  considered  as  having  been 
overruled. 

2.  Where  a  special  limitation  is  prescribed  bj 
a  statute  creating  a  new  right,  the  limltatioD 
may  be  taken  advantage  of  by  demurrer,  un- 
less the  complaint  shows  affirmatively  that  the 
prescribed  period  has  not  elapsed. 

3.  Under  section  2481,  Code  1887,  a  suit  to 
enforce  a  mechanic's  lien  must  be  brought  with- 
in six  months  after  the  whole  claim  has  be- 
come payable,  and  a  bill  will  be  demurrable 
which  does  not  allege  that  this  period  has  not 
elapsed. 

Appeal  from  Chancery  Court  of  Richmond. 

Bill  by  the  Powhatan  Clay  Manufactur- 
ing Company  against  the  Southern  Railway 
Company  and  others.  From  the  Judgment, 
the  Savings  Bank  of  Richmond  appefeils. 
Reversed. 

A.  W.  Patterson,  for  appellant  W.  O. 
Skelton,  Wyndham  R.  Meredith,  and  Wm. 
Crump   Tucker,   for  appellee. 

KEITH,  P.  The  Powhatan  Clay  Manufac- 
turing Company  filed  its  bill  in  the  chancery 
court  of  the  city  of  Richmond,  to  which  it 
made  the  Southern  Railway  Company,  the 
Savings  Bank  of  Richmond,  Chesterman,  and 
Powers  &  Bro.,  parties  defendant. 

The  Southern  Railway  Company  had  en- 
tered into  an  agreement  with  Chesterman, 
as  general  contractor,  to  build  for  it  a  brick 
depot  On  the  1st  of  October,  1899,  Powers 
&  Bro.,  as  subcontractors,  agreed  to  do  the 
brickwork  on  said  building,  and  the  Pow- 
hatan Clay  Manufacturing  Company  agreed 
to  furnish  bricks,  for  which  it  claims  there 
is  a  balance  due  to  it  of  $1,115.78.  The 
depot  was  completed  in  August,  1900,  and 
on  t)ie  29th  of  September,  1900,  the  Pow- 
hatan day  Manufacturing  Company  filed  its 
claim  in  the  clerk's  office  of  the  chancery 
court  of  the  city  6t  Richmond  against  the 
building  and  so  much  land  therewith  as  Is 
necessary  for  its  convenient  use  and  en- 
joyment—an  account  showing  the  amount 
and  character  of  the  material  furnished,  the 
price  charged,  and  the  balance  due,  verified 
by  aflSdavit— and  claimed  a  lien  under  chap- 
ter 110  of  the  Code  of  Virginia  of  1887,  and 
the  acts  amendatory  thereof.  This  state- 
ment is  sufiicient  to  bring  out  the  question 
to  be  discussed  in  this  opinion. 

The  Savings  Bank,  one  of  the  defendants, 
demurred  to  the  bill  because  "it  did  not 
show  when  the  amount  covered  by  plaintifTs 
alleged  lien  became  due  and  payable,  nor 
allege  that  the  suit  had  been  brought  with- 
in the  six-months  period  prescribed  by  stat- 

%  2.  See  LimltaUon  of  Actlona,  vol.  SS,  C«iit.  DIs. 
SS  670,  e7L 
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ute  for  filing  same."  The  decree  of  the 
chancery  court  does  not,  in  terms,  pass  up- 
on the  demurrer,  and  in  such  a  case  it  is  to 
be  considered  as  having  been  overruled. 
Miller  v.  Black  Rock  Springs,  99  Va.  747,  40 
&  E.  27,  86  Am.  St  Rep.  924. 

Section  2481  of  the  Code  of  1887  is  as  fol- 
lOTPs: 

"No  suit  to  enforce  aby  lien  perfected  un- 
der the  preceding  sections  of  this  chapter 
shall  be  brought  after  six  months  from  the 
time  when  the  whole  amount  covered  by 
such  lien  has  become  payable." 

The  lien  which  the  Powhatan  Clay  Man- 
ufacturing Company  sought  to  enforce  in 
this  suit  is  the  creature  of  statute.  It  had 
no  existence  at  common  law,  and  was  call- 
ed into  being  by  the  "preceding  sections"  re- 
ferred to  in  the  section  just  quoted. 

It  was  held  in  Hubble  v.  Poff,  98  Va.  046, 
37  S.  B.  277,  that  the  statute  of  limitations 
cannot  be  taken  advantage  of  in  a  court  of 
equity  by  a  demurrer  to  the  bill;  but  that 
case  dealt  with  a  pure  statute  of  limita- 
tions—one which  affected  the  remedy  only, 
and  which  did  not  touch  the  right  In  a 
note  to  that  case,  to  be  found  at  page  558, 
vol.  6»  of  the  Virginia  Law  Register,  the  dis- 
tinction and  the  reasons  for  it  are  pointed 
out;  and  it  is  said  that,  where  a  "special 
limitation  is  prescribed  by  a  statute  creat- 
ing a  new  right,  the  bill  would  seem  to  be 
demurrable,  not  only  where  it  shows  on  its 
face  the  expiration  of  the  prescribed  period, 
but  imless  it  shows  affirmatively  that  the 
prescribed  period  has  not  elapsed." 

In  McCartney  v.  Tyrer,  94  Va.  203,  26  S.  B. 
421,  the  court,  speaking  of  the  mechanic's 
lien,  says:  "If,  in  the  creation  of  the  lien, 
time  has  been  made  of  the  essence  of  the 
right,  and  a  condition  of  its  existence  and 
duration,  it  would  be  necessary  to  allege 
and  prove  that  the  suit  was  brought  within 
six  months  fipm  the  time  when  the  whole 
amount  covered  by  the  lien  became  payable. 
•  *  ♦  The  decision  of  this  particular 
question,  however,  is  unnecessary,  as  the 
defense  of  the  statute  of  limitations  has  been 
dlsiposed  of  on  other  principles."  See,  also, 
Manuel  v.  N.  &  W.  Ry.  Co.,  99  Va.  188,  37  S. 
B.  957.  The  great  weight  of  authority  seems 
to  sustain  this  position. 

In  Lambert  v.  Bnslgn  Mfg.  Co.,  26  S.  B. 
431,  the  Supreme  Court  of  West  Virginia 
says:  *'It  is  true  that  a  statute  of  limitations, 
pure  and  simple,  must  be  relied  upon  by  way 
of  plea,  because  it  is  personal,  and  may  be 
waived  or  its  effects  avoided  by  setting  up 
matters  in  confession  and  avoidance.  But,** 
continued  the  court,  "here  the  cause  of  ac- 
tion did  not  exist  at  common  law,  but  is  cre- 
ated by  statute.  The  bringing  of  the  suit 
within  two  years  from  the  death  of  the  per- 
son whose  death  has  been  caused  by  wrong- 
ful act  la  made  an  essential  element  of  the 


right  to  sue,  and  it  must  be  accepted  in  all 
respects  as  the  statute  gives  it  And  it  is 
made  absolute,  without  saving  or  qualifica- 
tion of  any  kind  whatever.  There  is  no  open- 
ing for  explanation  or  excuse.  Therefore, 
strictiy  speaking,  it  is  not  a  statute  of  limi- 
tation." This  case  is  full  authority  for  this. 
It  holds  that  the  question  may  be  raised  by 
demurrer  to  the  bill,  and  that  upon  demur- 
rer it  is  fatal. 

In  HUl  V.  Supervisors,  119  N.  Y.  347,  23  N. 
Bu  921,  the  court  uses  the  following  language: 
"It  must  be  evident  that  as  this  action  is 
brought  under  a  special  law,  and  is  maintain- 
able solely  by  its  authority,  the  limitation  of 
time  is  so  incorporated  with  the  remedy 
given  as  to  make  it  an  integral  part  of  it, 
and  the  condition  precedent  to  the  mainte- 
nance of  the  action  at  all.** 

In  Taylor  v.  Cranberry  Iron  &  Coal  Co., 
94  N.  a  526,  which  was  a  suit  brought  to  re- 
cover for  the  death  of  plaintiff's  intestate, 
caused  by  the  wrongful  act  of  another,  the 
court  said:  "This  is  not  strictiy  a  statute  of 
limitation.  It  gives  a  right  of  action  that 
would  not  otherwise  exist,  and  the  action  to 
enforce  it  must  be  brought  within  one  year 
after  the  death  of  the  testator  or  intestate, 
else  the  right  of  action  will  be  lost  It  must 
be  accepted  in  all  respects  as  the  statute 
gives  it" 

In  Finnell  v.  Southern  Kansas  Ry.  Co.  (C. 
C.)  33  Fed.  428,  the  court  said:  "There  la 
also  another  class  of  cases  in  which  a  cause 
of  action  which  does  not  exist  at  common  law 
is  created  by  the  laws  of  a  state.  Causes  of 
action  of  that  chajacter  only  exist  in  the 
manner  and  form  and  for  the  length  of  time 
prescribed  by  the  statutes  of  the  state  which 
created  them." 

In  The  Harrisburg,  119  U.  S.  199,  7  Sup. 
Ot  140,  80  L.  Ed.  358,  speaking  of  a  similar 
case,  the  court  said:  "The  right  must  be 
taken  subject  to  the  limitations  which  have 
been  made  a  part  of  its  existence.  It  mat- 
ters not  that  no  rights  of  innocent  parties 
have  attached  during  the  delay.  Time  has 
been  made  of  the  essence  of  the  right  and 
the  right  is  lost  if  the  time  is  disregarded. 
The  liability  and  the  remedy  are  created  by 
the  same  statutes,  and  the  limitations  of  the 
remedy,  therefore,  are  to  be  treated  as  lim- 
itations of  the  right" 

As  illustrating  various  aspects  of  the  same 
question,  see  Ashbey  v.  Ashbey,  41  La.  Ann. 
102,  5  South.  539;  Hudson  v.  Bishop  (C.  G.) 
85  Fed.  820;  Cochran  v.  Young,  104  Pa.  333; 
Bartlett  v.  Manor,  146  Ind.  627,  45  N.  E. 
1060;  Smith  v.  Tripp,  14  R.  I.  112;  Ander- 
son V.  Hygeia  Hotel  Co.,  92  Va.  687,  24  S.  B. 
269. 

We  are  of  opinion  that  the  demurrer  to  the 
bill  should  have  been  sustained. 

BUCHANAN,  J^  absent 
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(102  Va.  222) 

DOOLBY  ft  BAYLESS  t.  OITY  OF  BRIS- 
TOL. 

(Suiireme  Court  of  Appeals  of  VIrginU.    Jan* 

14,  1904.) 

UCBNSB— USB  OF  CITT  STRBBT8~N0NRXB- 
IDBNTS. 

1.  An  ordinance  of  a  city  provided  for  a  li- 
cense for  vehicles  carrying  freight  over  the 
dtv  streets,  and  a  section  of  the  ordinance  pro- 
vided that  any  person  carrying  on  a  business 
or  profession  for  which  a  license  is  required 
without  obtaining  it  should  be  fined.  HM  not 
to  apply  to  merchants  doing  business  out  of  the 
state,  out  delivering  merdBandise  in  teams  to 
their  customers  in  such  city,  and  delivering 
merchandise  sold  by  them  and  shipped  out  of 
the  city  to  the  railway  stations  located  in  such 
city. 

Error  to  Corporation  Court  of  Bristol. 

Dooley  &  Bayless  were  convicted  of  ylo- 
lating  an  ordinance  of  the  city  of  Bristol* 
and  bring  error.    Reversed. 

Peters  &  Lavinder,  for  plaintiffs  in  oror. 
8.  V.  Fulkerson,  for  defendant  in  error. 

BUCHANAN,  J.  The  plaintiffs  In  error 
were  arrested  and  fined  by  the  city  of  Brls- 
txA  for  running  a  vehicle  conveying  freight 
over  the  streets  of  the  dty  without  a  license. 

The  section  of  the  city  ordinance  reqtiiring 
such  license  is  as  follows: 

"Sec.  78.  The  license  tax  for  the  privilege 
of  mnning  vehicles  for  conveying  passengers 
or  freight  over  the  streets  of  Bristol  shall  be 
as  follows:  For  every  one-horse  buggy,  wag- 
on, dray,  cart,  or  hack,  except  such  buggies 
and  carriages  as  are  kept  for  pleasure  or 
family  use  and  are  not  for  hire,  the  license 
tax  shall  be  two  dollars;  for  every  two  horse 
vehicle  other  than  an  omnibus  three  dollars; 
for  every  two  horse  omnibus  or  hack  the  tax 
shall  be  four  dollars;  and  for  every  four 
horse  wagon  the  tax  shall  be  four  dollars.** 

The  section  relied  on  as  authorizing  a  fine 
for  its  violation  is  section  80,  which  provides 
that  "any  person  conducting  a  business,  occu- 
pation or  profession  for  the  conduct  of  which 
a  license  is  required  under  this  ordinance, 
without  first  obtaining  such  license,  shall  not 
be  fined  less  than  five  dollars  nor  more  than 
twenty-five  dollars  for  each  offense." 

Several  grounds  of  error  are  assigned  to 
the  Judgment  complained  of,  but  in  the  view 
we  take  of  the  case,  it  is  only  necessary  to 
consider  one  of  them,  as  the  decision  of  the 
other  assignments  of  error,  no  matter  how 
decided,  would  not  affect  the  result 

The  plaintiffs  In  error  are  furniture  mer- 
chants and  undertakers,  doing  business  In 
the  city  of  Bristol,  Tenn.,  and  are  nonresi- 
dents of  this  state.  In  conducting  their  busi- 
ness they  use  their  own  wagon  and  team  In 
delivering  merchandise  to  their  customers  In 
Bristol,  Va.,  and  In  delivering  merchandise 
sold  by  them  and  shipped  out  of  the  city  to 
the  railway  stations  located  in  the  dty  of 
Bristol,  Ya.  They  have  no  place  of  business 
in  this  state,  and  their  wagon  and  team  are 
kept  in  the  state  of  Tennessee,  except  when 


engaged  In  the  delivery  of  goods  as  above 
stated.  It  is  not  claimed  that  the  defendant 
in  error  had  imposed,  or  could  impose,  a  li- 
cense tax  upon  them  for  conducting  their 
business  as  furniture  merchants  and  under- 
takers in  the  state  of  Tennessee,  but  the  con- 
tention is  that  it  had  the  right  to  impose  a 
license  tax  upon  them  for  the  use  of  its 
streets  by  their  wagon  and  team  In  dellTering 
goods  sold  by  them. 

Conceding,  for  the  purposes  of  this  case, 
that  the  city  of  Bristol  is  authorized  by  its 
charter  to  impose  a  license  tax  upon  persons 
hauling  freight  or  passengers  over  its  streets, 
and  that  section  78  of  its  ordinance  does  im- 
pose such  tax,  no  penalty  is  provided  for  its 
▼iolation  unless  the  person  charged  with  such 
violation  is  engaged  in  some  business,  occu- 
pation, or  profession  for  the  conduct  of  which 
a  license  is  required  by  the  defendant  in  er- 
ror. The  plaintiffs  In  error,  not  being  en- 
gaged in  any  business  or  occupation  for  the 
conduct  of  which  the  defendant  in  error  has 
imposed  upon  them  a  license  tax,  do  not  come 
within  the  provisions  of  section  80;  and  as 
that  is  the  only  section  authorizing  a  fine  to 
be  imposed  upon  persons  using  the  streets  of 
the  defendant  dty  in  violation  of  the  provi- 
sions of  section  78,  the  Judgment  complain- 
ed of  was  unauthorised,  and  should  have  been 
set  aside  by  the  corporation  court  and  the 
warrant  dismissed. 

This  court  will  enter  such  Judgment  as  the 
corporation  court  ought  to  liave  entered. 


(102  Va.  279) 

WASSINGTON  NAT.  Bnil4DINa  ft  LOAN 

ASS'N  V.  WBNDLING. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

14,  1904.) 

USURT-^APPUCATION  OP  PATMBNT  TO  INTBB- 
KST—RBCOVERY. 

1.  Where  a  payment  by  the  borrower  is  ap- 
plied to  usurious  interest,  it  cannot  be  recover- 
ed after  the  expiration  of  one  year  from,  the 
date  of  the  payment 

Brror  to  Circuit  Court  of  City  of  Alexan- 
dria. 

Action  by  George  B.  Wendling  against  the 
Washington  National  Building  A  Loan  As- 
sociation. Judgment  for  plaintiff*  and  de- 
fendant brings  error.    Reversed. 

Norton  &  Boothe,  for  plaintiff  in  error. 
John  M.  Johnson,  for  defendant  in  error. 

HARRISON,  J.  In  January,  1894,  the  de- 
fendant in  error,  George  R.  Wendling,  bo^ 
rowed  from  the  plaintiff  in  error  building  as- 
sociation, the  sum  of  $3,000,  which  he  secur- 
ed by  the  surrender  of  80  shares  of  stock 
held  by  him  in  the  association,  and  by  ex- 
ecuting a  bond  in  the  penalty  of  $0,000,  con- 
ditioned to  pay  $48  per  month  on  such  loan, 
and  such  lines  as  might  be  imposed  upon  him 
in  accordance  with  the  by-laws  of  the  asso- 
ciation. The  $48  payable  monthly  was  com- 
posed of  $18  per  month  dues  and  $30  per 
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month  premlam.  These  monthly  install* 
mentis  were  to  be  paid  for  84  consecutiye 
months,  if  necessary  to  folly  pay  up  the  80 
shares  of  stock  that  had  been  redeemed,  bnt» 
if  not  paid  np  by  the  end  of  that  period*  no 
further  payment  on  account  of  stock  or  pre- 
miums was  to  be  exacted;  and  from  the 
termination  of  the  84  months  only  6  per  cent 
per  annum  on  the  original  amount  loaned 
was  to  be  paid  in  monthly  installments  until 
the  stock  was  matured. 

The  defendant  in  error  liyed  up  to  this 
contract,  and  paid  the  monthly  installments, 
of  $48  each,  regularly,  from  January  1,  1894, 
until  December  31,  1900.  These  payments 
were  credited  on  the  books  of  the  company, 
as  made,  in  accordance  with  the  charter  and 
by-laws  of  the  association,  which  formed  a 
part  of  the  agreement  of  the  parties.  The 
defendant  in  error,  desiring  to  withdraw  from 
the  association,  called  for  a  statement  of  the 
balance  due  from  him  on  account  of  his  $3,- 
000  loan,  and  on  June  3, 1901,  discharged  that 
balance,  which  appeared  from  the  statement 
made  by  the  association  to  be  $1,094.78.  Be- 
fore the  expiration  of  a  year  from  the  time 
of  its  payment,  the  defendant  in  error 
brought  an  action  at  law  to  recover  back  this 
$1,094.78,  upon  the  ground  that  the  transac- 
tion was  usurious. 

There  was  no  material  conflict  in  the  otI- 
dence,  and  the  usury  was  admitted.  The 
only  question  to  be  determined  was  the 
amount  of  recovery,  if  any,  the  defendant  in 
error  was  entitied  to. 

The  plaintiff  in  error  asked  for  three  In- 
structions, which  were  rejected,  and  in  lieu 
thereof  one  given  by  the  court  which  au- 
thorised a  restatement  of  accounts  between 
the  parties,  from  the  beginning  of  the  trans- 
action, and  a  recovery  by  the  defendant  in 
error  of  all  payments  in  excess  of  the  orig- 
inal loan  and  legal  interest  thereon.  Under 
this  instruction  the  Jury  returned  a  verdict 
for  $1,094.78,  the  whole  of  the  last  payment 
made,  which  the  lower  court  refused  to  set 
aside. 

The  statute  law  of  this  state  relating  to 
the  subject  of  usury,  and  the  decisions  bearing 
thereon,  have  been  fully  reviewed  and  con- 
sidered by  this  court  in  the  case  of  Munford 
V.  McVeigh,  92  Va.  446,  23  a  B.  857;  and  it  is 
there  held  that  "where  payments  have  been 
made  upon  a  debt  upon  which  a  greater  rate 
of  interest  than  that  allowed  by  law  is  re- 
served in  the  contract,  or  received  in  order 
to  sectire  the  forbearance  of  the  lender,  and 
the  borrower  himself  applies  the  payment  to 
the  interest,  or  the  lender  so  applies  it  with 
the  assent  of  the  borrower,  the  appropria- 
tion so  made  will  not  be  disturbed,  unless 
within  one  year  thereafter  a  suit  be  insti- 
tuted by  the  borrower  for  its  recovery,  or  a 
suit  be  brought  by  the  lender  within  that 
period,  in  which  case  the  borrower  may  set  it 
off  against  the  demand  for  which  he  is  sued.'* 
This  doctrine  is  again  reiterated,  as  the  set- 
tled law  of  this  state,  in  the  case  of  Orab- 


tree  v.  Building  Association,  95  Ya.  670,  29 
S.  B.  741,  64  Am.  St  Rep.  81&  This  last- 
mentioned  case  is  in  every  material  partic- 
ular like  that  under  consideration,  and  is  con- 
trolling authority  in  its  determination. 

Under  the  law  as  established  by  these  au- 
thorities, each  monthly  installment  paid  by 
the  defendant  in  error  must  be  dealt  with  as 
a  separate  and  independent  transaction.  If, 
after  the  first  installment  was  paid,  and  ap- 
plied in  accordance  with  the  agreement  of 
the  parties,  one  year  elapsed  without  its  le- 
gality being  attacked,  that  transaction  be- 
came final,  and  it  could  not  thereafter  be  dis- 
turbed. And  so  with  the  payment  of  each 
succeeding  installment  It  was  forever  at 
rest  whenever  the  one  year  had  passed  with- 
out its  legality  being  questioned.  All  of 
these  monthly  installments  having  been 
made  and  applied  in  accordance  with  the 
agreement  of  the  parties,  and  no  suit  having 
been  brought  until  after  the  expiration  of  one 
year  from  the  date  of  the  last  monthly  pay- 
ment those  transactions  were  finally  closed, 
and  could  not  be  disturbed.  The  only  open 
question  left  was  the  usury,  if  any,  in  the 
payment  of  the  $1,094.78  on  the  8d  day  of 
June,  1901. 

We  are  of  opinion  that  the  instruction  giv- 
en by  the  court  embodied  a  misapprehension 
of  the  law,  and  should  not  have  been  given. 
We  are  further  of  opinion  that  the  three  in- 
structions asked  for  by  the  plaintiff  in  er- 
ror correctiy  stated  the  law  of  the  case,  and 
should  have  been  given,  as  asked,  after  cor- 
recting the  typographical  error  in  the  last 
date  mentioned  in  instruction  No.  2. 

For  these  reasons,  the  Judgment  com- 
plained of  must  be  reversed,  the  verdict  set 
aside,  and  the  cause  remanded  for  a  new 
trial  in  accordance  with  this  opinion. 

BUCHANAN,  J.,  absent 


a02  Va.  290) 
WICKS  et  al.  v.  SCULL. 
(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
14,  1904.) 

JUDGMBNT8  —  DOCKBTINO  —  LAND  IN  8UBSB- 

QUBNTLT  INCORPORATED  CITY— 

QUIETING  TITLE. 

1.  Under  section  8570,  Code  1887,  if  a  Jndg^ 
ment  is  docketed  in  the  county  where  real  es- 
tate of  the  debtor  Is  situated  more  than  20 
days  after  Its  rendition,  and  such  real  estate 
is  included  in  the  corporate  limits  of  a  subse- 
quently incorporated  city,  in  order  to  be  a  lien 
as  against  a  purchaser  for  valuable  considera- 
tion without  notice,  the  Judgement  must  be 
docketed  in  the  clerk's  oflSce  of  the  corporation 
court  of  the  city  15  days  before  the  conveyance 
to  him. 

2.  A  judgment  the  validity  of  the  lien  of 
which  depends  upon  the  (question  of  actual  no- 
tice to  a  purchaser,  constitutes  a  cloud  on  his 
title,  for  the  removal  of  which  he  may  maintain 
a  bill  in  equity. 

Appeal  from  Corporation  Court  of  Newport 
News. 

T  t.  See  Quieting  TlUe,  vol.  41.  Cent  Dig.  H  If,  17. 
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BUI  by  Allan  Scnil  against  D.  R.  Wicks  and 
others.  Decree  for  plaintiff,  and  defendants 
appeal.    Affirmed. 

John  W.  Frifend  and  O.  Aylett  Ashby,  for 
appellants.  Jones  &  Woodward,  B.  S.  Rob- 
inson, and  A.  G.  Garrett,  for  appellee. 

KEITH,  P.  This  Is  a  snit  in  equity,  from 
the  record  in  which  it  appears  that  the  Old 
Dominion  Land  Company  conveyed  lot  64  in 
block  101  in  the  city  of  Newport  News  to 
Enoch  Clayton  by  deed  dated  March  29,  1899; 
that  Clayton  conveyed  the  same  lot  to  James 
and  Allan  Scull  by  deed  dated  April  6,  1899; 
and  that  on  the  18th  of  November,  1899, 
James  Scull  conveyed  his  Interest  In  this 
property,  by  deed,  to  Allan  Scull. 

On  the  2d  of  December,  1872,  D.  R.  Wicks 
recovered  In  the  circuit  court  of  the  city  of 
Richmond  a  Judgment  against  Enoch  Clayton 
for  11,000.  Upon  this  Judgment  executions 
were  issued  on  the  23d  day  of  April,  1873,  on 
the  15th  of  February,  1893,  May  9,  1893,  and 
April  3,  1894.  On  the  13th  of  March,  1892, 
this  Judgment  was  docketed  In  the  county 
court  of  Warwick  county. 

On  the  20th  of  May,  1901,  Allan  Scull  filed 
his  bill  In  the  corporation  court  of  Newport 
News,  to  which  he  makes  D.  R.  Wicks,  James 
C.  Scull  and  Prudence  Scull  (his  wife),  and 
Enoch  Clayton  parties  defendant,  and  In 
which  he  avers  that  the  Judgment  recovered 
against  Enoch  Clayton  constitutes  a  cloud 
upon  the  title  to  the  real  estate  which  he 
purchased  from  Clayton,  that  said  Judgment 
has  long  since  been  paid,  and  that  it  is  bar- 
red by  the  statute  of  limitations,  and  prays 
that  the  court  will  cause  said  Judgment  to  be 
marked  "Satisfied."  Wicks,  the  Judgment 
creditor,  filed  an  answer.  In  which  he  asserts 
that  his  Judgment  constitutes  a  Hen  upon  the 
real  estate  in  the  bill  mentioned;  prays  that 
his  answer  may  be  taken  as  a  cross-bill,  and 
that  the  Hen  of  his  Judgment  may  be  en- 
forced. Allan  ScuH,  In  his  answer  to  this 
cross-bill,  reiterates  his  pleas  of  payment  and 
the  statute  of  limitations;  claims  that  he 
was  a  purchaser  for  value,  and  without  no- 
tice of  the  Judgment  and  that  It  does  not 
constitute  a  lien  upon  his  real  estate. 

By  an  act  approved  January  16,  1896  (Acts 
1895-96,  p.  74,  c.  64),  the  city  of  Newport 
News  was  incorporated,  and  was  declared  to 
embrace  certain  territory  which  had  thereto- 
fore constituted  a  part  of  Warwick  county; 
and  It  further  appears  that  the  lot  in  con- 
troversy lies  within  the  corporate  limits  of 
the  city  of  Newport  News. 

On  the  9th  of  December,  1899,  Enoch  Clay- 
ton filed  a  petition  in  bankruptcy  in  the  Dis- 
trict Court  of  the  United  States  for  the  Bast- 
em  District  of  Virginia,  and,  from  the  sched- 
ule thereto  annexed,  it  appears  that  he  had 
at  that  time  no  property  of  any  kind,  and 
the  only  debt  which  he  reports  is  this  Judg- 
ment for  $1,000  recovered  against  him  in 
the  city  of  Richmond  by  D.  R.  Wicks. 


These  being  the  facts,  the  corporation 
court  of  the  city  of  Newport  News,  being  of 
opinion  that  the  Judgment  was  not  barred 
by  the  statute  of  limitations,  and  that  James 
and  Allan  Scull  were  purchasers  for  valua- 
ble consideration,  without  notice  of  the  said 
Judgment,  the  same  never  having  been  dock- 
eted in  the  clerk's  office  of  the  corporation 
court  of  the  corporation  wherein  the  land 
mentioned  was  at  the  time  of  its  purchase  by 
the  said  Allan  and  James  Scull,  decreed  that 
the  plaintiflT  In  the  original  bill  should  hold 
said  land  free  and  clear  from  said  Judgment 
In  this  decree  there  Is  no  error. 

The  Judgment  had  been  kept  alive  by  the 
executions  issued  upon  it  There  Is  no  satis- 
factory evidence  of  Its  payment,  and  the  peti- 
tion in  bankruptcy  filed  by  the  Judgment  debt- 
or Is  an  admission  that  It  had  never  been 
paid.'  There  Is  no  evidence  bringing  home  ac- 
tual notice  of  the  existence  of  this  Judgment 
to  Allan  Scull,  and  it  is  plain  that,  under  the 
circumstances  of  this  case,  this  Judgment 
rendered  in  1872  by  the  circuit  court  of  the 
city  of  Richmond,  and  docketed  In  Warwick 
county  in  1892,  does  not  operate  as  construc- 
tive notice  to  Allan  Scull,  who  purchased  the 
lot  In  question  In  1899.  The  city  of  Newport 
News,  within  the  limits  of  which  this  lot  is 
embraced,  was  Incorporated  In  January,  1896. 
Section  3570  of  the  Code  of  1887  Is  as  fol- 
lows: 

"No  Judgment  shall  be  a  Hen  on  real  es- 
tate as  against  a  purchaser  thereof  for  valu- 
able consideration  without  notice,  unless  It 
be  docketed  according  to  the  provisions  of 
this  chapter  In  the  county  or  corporation 
wherein  such  real  estate  Is,  either  within 
twenty  days  after  the  date  of  such  Judgment 
or  fifteen  days  before  the  conveyance  of  such 
real  estate  to  such  purchaser." 

Allan  Scull  was  a  purchaser  for  a  valuable 
consideration.  There  Is  no  evidence  of  ac- 
tual notice  to  him  of  the  existence  of  this 
Judgment  and  It  was  not  docketed  In  the  cor- 
poration of  Newport  News  within  20  days 
after  its  date,  nor  15  days  before  the  convey- 
ance to  him  of  the  real  estate  upon  which  it 
is  now  claimed  to  be  a  lien.  Between  Janu- 
ary 16,  1896,  when  the  city  of  Newport  News 
was  incorporated,  and  the  6th  day  of  April, 
1899,  when  this  lot  was  purchased  from  Clay- 
ton by  James  and  Allan  Scull,  D.  R.  Wicks, 
the  Judgment  creditor,  had  ample  time  with- 
in which  to  have  docketed  this  Judgment  in 
the  clerk's  office  of  the  corporation  court  of 
Newport  News. 

It  is  very  earnestly  insisted  by  counsel  for 
appellant  that  the  decree  Is  erroneous,  be- 
cause, if  the  Judgment  is  not  a  lien  upon  the 
property  of  Allan  Scull,  it  did  not  constitute 
a  cloud  upon  the  title,  and  the  equitable 
Jurisdiction  to  remove  that  cloud,  which  had 
been  Invoked  by  appellee,  did  not  exist 
Wicks  had  obtained  a  Judgment  in  the  cir- 
cuit court  of  the  city  of  Richmond,  which, 
until  it  was  paid,  or  barred  by  the  statute 
of  limitations,  or  had  in  some  way  lost  its 


va.) 


HOUSE  V.  HOUSE. 


299 


validity,  constituted  a  lien  upon  the  real  es- 
tate of  the  judgment  debtor.  It  was  always 
competent  to  show,  in  a  suit  upon  the  Judg- 
ment, that  It  had  been  paid,  or  that  it  was 
barred  by  the  statute  of  limitations,  or  that 
for  any  legal  cause  it  had  lost  its  force  as  a 
lien— as,  for  instance,  that  the  estate  of  the 
original  debtor  had  passed  into  the  hands 
of  a  purchaser  for  value  and  without  notice; 
but  in  all  these  cases  the  facts  relied  upon 
to  extinguish  the  Judgment,  or  to  exonerate 
the  property  from  the  operation  of  the  lien 
thereof,  might  be  matters  of  controversy. 
The  Judgment  would  serve,  therefore,  to  con- 
stitute a  cloud  upon  the  title,  which  might 
deter  purchasers  and  impair  the  market 
value  of  the  property.  Where  the  incum- 
brance or  defect  in  the  title  Is  real,  and  not 
merely  apparent,  It  camiot  be  removed,  ex- 
cept by  satisfying  the  incumbrance  or  sup- 
plying the  defect,  but  the  case  before  us  be- 
longs to  that  class  where  the  statute  gives 
to  the  Judgment  a  prima  facie  validity.  It 
cannot  be  said  that  the  claim  that  the  Judg- 
ment in  question  constituted  a  lien  upon  the 
land  was  on  Its  face  absolutely  without 
foundation,  and  that  no  extrinsic  evidence 
waa  necessary  to  show  its  invalidity,  or,  to 
speak  more  accurately,  that  extrinsic  evi- 
dence might  not  have  shown  its  validity  and 
binding  force.  On  the  contrary,  here  is  a 
Judgment  which  was  a  lien  upon  the  land  In 
the  hands  of  Allan  and  James  Scull,  if  they 
took  It  with  notice  of  the  existence  of  the 
Judgment;  that  is  to  say,  unless  they  were 
purchasers  for  value  and  without  notice.  Up- 
on the  proof  of  notice  by  extrinsic  testimony 
depended  the  entire  controversy.  If  the  party 
claiming  under  the  Judgment  could  have 
proved  notice  upon  them,  the  land  could  be 
subjected  in  their  hands;  and,  as  long  as 
such  an  issue  could  be  made,  the  result  of 
which  depended  upon  extrinsic  evidence,  so 
long  would  that  Judgment  constitute  a  cloud 
which  would  have  been  a  serious  injury  to 
plaintiff's  title,  and  greatly  depreciate  its  val- 
ue. See  3  Pomeroy's  Equity  (2d  Ed.)  |  1899. 
The  decree  is  affirmed. 

BUCHANAN,  J.,  absent 
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(Supreme  Court  of  Appeals  of  Yirglnla.    Jan. 

14,  1904.) 

DIVORCB—BVIDBNCB— CRUELTY  OP  WIFE. 

1.  In  an  action  for  divorce  brought  by  a  hus- 
band  on  the  ground  that  he  had   reasonable 

ground  to  fear  serious  bodily  hurt  from  tiie 
ands  of  his  wife,  evidence  of  witnesses  that, 
from  their  knowledge  of  the  character  of  the 
wife^  they  did  not  believe  the  husband  could 
safely  live  with  her,  was  inadmlasible,  as  opin- 
ion evidence. 

2.  Evidence  held  Insufficient  to  authorize  dl- 
Torce  of  husband  for  cruelty  of  the  wife. 

Appeal  from  Circuit  Oourt,  Russell  Coun- 
ty. 
Bill  by  one  House  against  one  House,  his 


wife,  for  divorce.  Decree  for  plaintiff  for 
divorce,  and  for  wife  for  alimony,  and  plain- 
tiff appeals  from  that  portion  of  the  decree 
granting  alimony.  Decree  reversed  and  bill 
dismissed. 

Finney  &  Gilmer  and  J.  a  Gent,  for  appel- 
lant   Routh  &  Routh,  for  appellee. 

BUCHANAN,  J.  The  appellant  filed  his 
bill  against  his  wife  (the  appellee)  to  obtain 
a  divorce  from  bed  and  board  upon  the 
ground  that  she  had  attempted  to  take  his 
life,  and  he  had  reasonable  ground  to  fear 
serious  bodily  hurt  His  wife  filed  an  an- 
i^wer,  in  which  she  denied  the  material  char- 
ges in  the  bill,  and  also  filed  her  cross-bill, 
in  which  she  charged  cruelty  and  abandon- 
ment on  the  part  of  her  husband,  and  prayed 
for  alimony.  The  appellant  answered  the 
cross-bill,  denying  its  allegations.  Proof  was 
taken  by  both  parties,  and  upon  a  hearing 
of  the  cause  the  court  was  of  opinion  that 
the  husband  had  shown  himself  entitled  to  a 
divorce  from  bed  and  board,  and  that  the 
wife  was  entitled  to  alimony,  and  so  decreed. 
From  that  decree  the  husband  obtained  this 
appeal  upon  the  ground  that  the  court  erred 
in  granting  alimony  to  the  wife,  and  seeks  to 
have  that  portion  of  the  decree  reversed. 

The  wife,  under  rule  9  (45  S.  E  vi),  as- 
signs as  cross-error  that  the  court  erred  in 
rendering  a  decree  of  separation  from  bed 
and  board,  and  asks  to  have  the  decree,  to 
that  extent  reversed. 

The  husband  attempted,  in  part  to  sus- 
tain the  allegations  of  his  bill  by  introducing 
witnesses  who  knew  littie  or  nothing  about 
the  conduct  of  the  parties  toward  each  oth- 
er. These  witnesses  testified,  from  their 
knowledge  of  the  character  or  reputation  of 
the  parties,  .that  they  did  not  believe  that 
the  husband  could  with  safety  cohabit  with 
his  wife. 

Such  evidence  Is  not  admissible.  The  gen- 
eral rule  Is  that  witnesses  must  state  facts, 
not  opinions.  In  order  to  entitie  the  hus- 
band to  a  divorce,  it  was  necessary  for  him 
to  prove  f^cts  from  which  the  court  could 
determine  or  legally  infer  that  the  fact  in 
issue  had  been  established.  Whether  or  not 
the  husband  was  in  danger  of  bodily  injury 
from  his  wife  was  a  question  for  the  court, 
upon  all  the  facts  proved.  2  Bish.  on  M.  & 
D.  S  769;  Richards  v.  Richards,  37  Pa.  225. 

The  evidence  Introduced  by  both  parties 
is  of  the  most  unsatisfactory  character.  The 
witnesses  who  lived  in  the  home,  and  had 
the  best  opportunities  to  know  how  the  hus- 
band and  wife  conducted  themselves  toward 
each  other,  appear  from  their  own  testimony 
and  from  that  of  other  witnesses  to  be  enti- 
tled to  littie  credence.'  The  other  witnesses 
testify  to  little  that  is  material  to  the  issues 
involved.  No  good  purpose  could  be  sub- 
served by  discussing  the  evidence  at  length. 

It  appears  that  the  parties,  who  had  been 
married  for  ten  years  or  more,  had  for  two 
or  three  years  before  the  institution  of  this 
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suit  lived  very  unhappily.  Both  parties,  as 
one  of  the  husband's  witnesses  testifies,  and 
as  is  apparent  from  the  record,  were  in  fault 
—the  wife,  however,  much  more  than  the  hus- 
band. The  evidence  shows  that  she  is  a 
woman  of  violent  temper  and  quarrelsome 
disposition;  that  occasionally,  in  fits  of  pas- 
sion, she  had  threatened  to  take  the  hus- 
band's life,  and  had  once  or  twice  slapped 
him  in  the  face  with  her  hand.  But  it  does 
not  show  satisfactorily  that  she  had  attempt- 
ed or  really  intended  to  do  her  husband  bod- 
ily harm,  or  that  he  had  reasonable  ground 
to  apprehend  danger  of  life,  limb,  or  health. 
Though  the  complaint  of  cruelty  or  fear  of 
bodily  harm  usually  comes  from  the  wife,  yet 
the  husband  is  entitled  to  protection  if  he 
really  needs  it  2  Minor's  Insts.  281,  282, 
and  cases  cited.  But  in  elthe^  case  the  charge 
should  be  clearly  proved,  for  marriage  is  a 
contract  formed  with  a  view  not  only  to  the 
benefit  of  the  parties  themselves,  but  for 
the  benefit  of  their  offspring  and  the  moral 
order  of  society,  and  should  not  be  dissolved 
in  whole  or  in  part  unless  the  ground  for  it 
is  satisfactorily  made  out  2  Blsh.  M.  &  D. 
§702. 

Neither  does  the  evidence  sustain  the  wife's 
claim  for  alimony.  She  was  more  to  blame 
than  the  husband  for  the  unhappy  manner 
in  which  they  lived.  She  provoked  by  her 
misconduct  the  alleged  mistreatment  upon 
which  she  relies  for  alimony.  To  give  her 
alimony  under  the  facts  of  this  case  would 
be  to  reward  her  for  her  own  wrongdoing. 
It  may  be  that  the  parties  cannot  live  hap- 
pily together,  but  that  is  no  sufllcient  reason 
for  granting  to  either  the  relief  sought 

"The  law,"  as  was  said  by  Sir  William 
Scott  in  Evans  v.  Evans,  1  Hagg.  Cons.  B. 
85,  and  quoted  with  approval  in  Latham  t. 
Latham,  30  Grat  307,  321,  328,  **has  said  that 
married  persons  shall  not  be  legally  separat- 
ed upon  the  mere  disinclination  of  one  or 
both  to  cohabit  together.  When  people  un- 
derstand that  they  must  live  together,  ex- 
cept for  a  few  reasons  known  to  the  law, 
they  leam  to  soften  by  mutual  accommoda- 
tion that  yoke  which  they  know  they  can- 
not shake  off.  They  become  good  husbands 
and  good  wives  from  the  necessity  of  re- 
maining husbands  and  wives,  for  necessity  is 
a  powerful  master  in  teaching  duties  which 
it  imposes."  Again  he  says  the  suffering 
party  "must  bear  in  some  degree  the  con- 
sequences of  an  injudicious  connection;  must 
subdue  by  decent  resistance  or  prudent  con- 
ciliation; and,  if  this  cannot  be  done,  must 
suffer  in  silence.  And  if  it  is  complained 
that  by  this  inactivity  of  the  courts  much 
injustice  may  be  suffered  and  much  misery 
produced,  the  answer  is  that  courts  of  Justice 
do  not  pretend  to  furnish  cures  for  all  the 
miseries  of  human  life." 

We  are  of  opinion  that  neither  party  is  en- 
titled to  the  relief  sought,  and  that  the  de- 
cree complained  of  must  be  reversed  and  the 
bill  dismissed. 


(lOt  Va.  219) 

TOMPEINS  T.  DYERLD  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.     Itn. 

14,  1904.) 

JUDICIAIi  SALES-APPLICATION  OP  PURCHAflB 
MONET— RBSALB>~BOND  OF  COMMISSIONER. 

1.  The  purchaser  of  land  at  a  Judicial  sale 
made  by  a  special  commlBsioner  Is,  under  the 
direct  provisions  of  sections  3398-3402  of  Code 
of  1887  protected  in  making  payment  to  such 
special  commissioner  if  the  latter  has  actually 
sJven  the  bond  required  by  law,  or  has  ap- 
pended to  his  advertisement  of  sale  the  clerk's 
certificate  that  such  bond  has  been  given.  If 
this  certificate  is  not  appended,  he  is  put  upon 
inquiry  as  to  the  authority  of  the  special  com- 
missioner. 

2.  A  special  commissioner  to  sell  lands  does 
not  have  a  right  to  resell  the  land  without 
giving  bond  to  cover  such  resale,  unless  his 
first  bond  was  sufficiently  broad  for  that  pur- 
pose. 

Cardwell  and  Harrison,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Montgomery 
County. 

Action  by  one  Tompkins,  receiver,  against 
A.  J.  Dyerle  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Reversed. 

A.  A.  Phlegar,  for  appellant  B.  EL  Scott 
and  W<  W.  Moffett,  for  appellees. 

BUCHANAN,  J.  At  the  May  term,  1884, 
of  the  circuit  court  for  Montgomery  county, 
a  decree  was  entered  in  the  case  of  North- 
cross  V.  Davis*  Heirs,  directing  James  C. 
Taylor  and  George  G.  Junkin,  who  were  ap- 
pointed commissioners  for  the  purpose,  to 
sell  certain  real  estate,  and  providing  that 
either  or  both  of  them  might  act,  but  before 
doing  so  they  should  execute  bond  in  the  pen- 
alty of  $500,  conditioned  as  the  law  directs. 
They  advertised  the  land  directed  to  be  sold, 
appending  to  their  advertisement  of  sale  the 
clerk's  certificate  that  the  bond  required  had 
been  given.  One  parcel  of  the  land  was  pur- 
chased by  George  T.  Gross,  who  paid  the 
cash  payment  required  and  executed  bonds 
for  the  deferred  payments,  with  A.  T.  Gross 
and  A.  J.  Dyerle  as  his  sureties.  This  sale, 
wltti  another  made  under  that  advertisement, 
was  reported  to  and  confirmed  by  the  court 
at  its  November  term,  1884.  At  the  same 
term  of  the  court  George  G.  Junkin,  one  of 
the  commissioners  to  sell,  was  appointed  re- 
ceiver to  collect  all  sale  and  rent  bonds  due 
under  the  proceedings  in  that  cause,  and  was 
required  to  give  bond  in  the  penalty  of  $10,- 
000.    The  receiver  failed  to  give  bond. 

At  the  May  term,  1887,  of  the  court,  the 
receiver  reported  to  the  court  that  Gross  was 
in  default  in  the  payment  of  the  purchase 
money  due  from  him,  and  that  notices  had 
been  served  upon  him  and  his  sureties  for  a 
resale  of  the  land  purchased  by  him.  At  the 
same  term  of  the  court  a  decree  was  entered^ 
directing  George  G.  Junkin,  as  commissioner, 
to  resell  the  Gross  land  at  the  risk  and  char- 
ges of  Gross  and  his  sureties,  on  the  terms  of 
one-fourth  cash  and  the  residue  on  a  credit 
of  6,  12,  and  18  months,  after  advertising  aa 
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required  ty  the  original  decree  for  sale.  That 
decree  did  not  require  Junkin  to  give  bond 
before  selliiig. 

The  land  was  advertised  and  sold  by  Jun* 
kin,  as  commissioner,  and  A.  J.  Dyerle,  one 
of  the  sureties  on  Gross'  purchase-money 
bonds,  and  John  EL  Northcross,  became  the 
purchasers,  paid  the  cash  payment,  and  for 
the  residue  executed  bonds  with  sureties. 
This  sale  was  reported  to  the  court,  and  con- 
firmed at  its  November  term,  1887.  No  or- 
der was  made  for  the  collection  of  those 
bonds  until  the  May  term,  1895,  of  the  court, 
when  the  appellant  was  appointed  receiver 
and  directed  to  collect  them.  It  subsequent- 
ly appeared  that  the  said  Junkin  had,  before 
the  appellant's  appointment  as  receiver,  col- 
lected from  Dyerle  and  Northcross  the  whole 
of  the  purchase  money  due  from  them,  and 
had  failed  to  account  for  a  large  part  there- 
of to  the  parties  entitled. 

After  various  proceedings  had,  which  it  is 
unnecessary  here  to  stat&,  the  court  held  that 
the  payments  made  by  Dyerle  and  Northcross 
to  Junkin  were  valid  payments,  and  dischar- 
ged them  and  the  land  purchased  by  them 
from  further  liability  to  the  extent  of  such 
payments.  From  that  decree  this  appeal  was 
granted  upon  the  petition  of  the  receiver. 

Two  errors  are  assigned,  but  they  both 
raise  the  same  question,  and  that  is  the  pro- 
priety of  the  court's  action  in  holding  that 
the  payments  to  Junkin  by  Dyerle  and  North- 
cross  were  valid  payments. 

Unless  the  appellees  come  withhi  the  pro- 
visions of  the  act  of  February  25,  1884  (Acts 
ISSa-^,  pp  213,  214,  c.  164),  now  found  in 
chapter  167  of  the  Code  of  1887  (sections  3398 
to  34(^,  inclusive),  their  payments  to  Junkin, 
who  had  no  authority,  either  as  commissioner 
or  as  receiver,  to  collect  the  purchase-money 
bonds  due  from  them,  were  clearly  invalid. 
That  act  was  construed  in  part  by  this  court 
Sn  Pulliam  v.  Tompkins,  99  Va.  602,  604,  605, 
39  S.  E.  221-~a  controversy  growing  out  of 
the  same  case  as  does  this  appeal.  The  first 
section  of  the  act  provides  that  no  special 
commissioner  appointed  by  a  court  to  make 
sale  of  land  shalt  execute  the  decree  until  be 
shall  have  given  bond  in  such  penalty  as  the 
court  shall  fix,  with  security  to  be  approved 
by  the  court  or  clerk  thereof;  and  that  no 
such  commissioner  shall  advertise  the  sale  of 
land  without  first  obtaining  from  said  clerk 
a  certificate  that  the  bond  required  by  law 
or  by  the  decree  has  been  executed,  and  ap- 
pending such  certificate  or  a  copy  thereof  to 
the  advertisement  The  second  section  pro- 
vides that  when  such  certificate  has  been  pub- 
lished with  an  advertisement  of  sale,  any  per- 
son purchasing  such  land  in  pursuance  of 
such  advertisememt  shall  be  relieved  from  all 
liability  for  the  purchase  money,  or  any  part 
thereof,  which  he  may  pay  to  any  special 
commissioner,  as  to  whom  proper  certificate 
shall  have  been  appended  to  such  advertise- 
ment The  fifth  section  provides  that  the 
eommissioner  or  commissioners  appointed  to 


make  the  sale  shall  receive  and  collect  all 
the  purchase  money  unless  by  decree  of  court 
some  other  person  is  appointed  to  collect  the 
same,  In  which  event  the  clerk  is  required 
to  issue  notice  of  such  appointment  to  the 
purchaser,  to  be  served  as  other  notices  are 
served,  provided  that,  if  any  payment  is  made 
to  a  special  commissioner  making  the  sale 
before  the  purchaser  has  notice  of  the  ap- 
pointment of  another  person,  such  special 
commissioner  and  his  sureties  shall  be  respon- 
sible for  the  money  so  paid  and  the  purchaser 
shall  not  be  responsible  therefor. 

In  order  for  a  purchaser  of  land  sold  by  a 
commissioner  of  court  under  a  decree  which 
directed  the  sale  to  be  advertised  to  bring 
himself  within  the  provisions  of  that  act  so 
as  to  be  protected  from  paying  a  second  time 
where  he  has  paid  his  purchase  money  to  a 
person  not  empowered  to  receive  it,  and  who 
has  failed  properly  to  account  for  It,  he  must 
show  that  there  was  appended  to  iixe  adver- 
tisement of  the  sale  at  which  he  purchased 
the  certificate  of  the  clerk  showing  that  the 
bond  required  by  law  or  the  decree  of  the 
court  had  been  given.  No  bond  was  required 
by  the  decree  dhrecting  the  resale.  Whether 
this  was  because  the  court  was  of  opinion 
that  the  bond  required  by  the  decree  of  the 
May  term,  1884,  appointing  Taylor  and  Jun- 
kin or  either  of  them  to  sell,  was  sufiSicient 
to  authorize  a  resale  by  Junkin,  commission- 
er, or  that  the  bond  he  was  required  to  give 
as  receiver  to  collect  would  protect  all  parties 
on  the  resale,  or  the  not  requiring  a  bond 
was  a  mere  oversight  of  the  court,  is  not  ma- 
terial. The  fact  that  no  certificate  was  ap- 
pended to  the  advertisement  of  the  sale  at 
which  Dyerle  and  Northcross  purchased 
ought  to  have,  and  In  contemplation  of  law 
did,  put  them  on  inquiry  as  to  the  authority 
of  Junkin  to  collect  the  purchase-money 
bonds  executed  by  them.  The  act  of  Febru- 
ary 25,  1884,  was  not  Intended  to  protect,  and 
does  not  protect,  purchasers  of  lands  at  Judi- 
cial sales  in  their  payments  of  purchase  mon- 
ey to  persons  not  authorised  to  receive  it, 
and  who  fail  properly  to  account  for  it,  unless 
the  facts  exist  upon  which  this  protection  is 
by  the  act  made  to  depend. 

The  fact  that  the  sale  at  which  Dyerle  and 
Northcross  purchased  was  a  resale  does  not 
protect  them.  The  language  of  the  act  ap- 
plies to  all  judicial  sales  made  by  special 
commissioners  appointed  by  decree  or  order 
of  court  to  sell  land.  It  is  Just  as  important 
that  the  parties  In  Interest  should  be  protect- 
ed by  a  proper  bond  on  a  resale  as  on  aq  orig- 
inal sale.  In  saying  this,  however,  it  is  not 
to  be  understood  that  the  court  may  not  re- 
quire the  special  commissioner  appointed  to 
make  the  original'  sale  to  give  bond  sufli- 
dently  broad  to  cover  not  only  the  original 
sale  but  any  resale  made  by  him.  This  is  the 
practice  in  some  of  the  circuits  of  the  state. 
If  such  bond  be  required  and  given  under  the 
original  decree  of  sale,  there  would  be  no  dif- 
ficulty in  the  clerk  making  the  required  cer- 
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tlflcate  and  In  the  special  commlasioner  ap- 
pending It  to  his  advertisement  of  resale. 

The  appellees'  counsel  Insist  that,  if  Dyerle 
had  paid  the  purchase-money  bonds  of  Gross, 
upon  which  he  was  surety,  to  Junkln,  com- 
missioner, without  a  resale  of  the  land,  the 
payment  would  have  been  valid,  under  the 
decision  in  Pulliam  v.  Tompkins,  Receiver, 
supra,  and  that,  as  the  resale  at  which  the  ap- 
pellees purchased  was  to  collect  the  same 
debt,  its  payment  after  the  resale  must  also 
be  valid,  since  the  said  commissioner  was 
expressly  authorized  to  "receive  and  collect." 

Conceding  that,  if  Dyerle  had  paid  his  prin- 
cipars  debt  to  Junkin,  commissioner,  without 
a  resale,  his  payment  would  have  been  val- 
id, it  by  no  means  follows  that  a  payment  of 
the  resale  purchase-money  bonds  by  the  ap- 
pellees to  Junkin,  commissioner,  was  valid. 
One  of  the  vices  of  the  appellees'  contention 
is  that  Junkln,  commissioner,  was  authorized 
to  ••receive  and  collect"  purchase-money 
bonds  given  by  Gross,  and  upon  which  Dyerle 
was  surety<  Junkin  was  not  authorized  to  re- 
ceive and  collect  either  the  purchase-money 
bonds  given  at  the  original  sale  or  those  giv- 
en at  the  resale.  By  the  terms  of  section  5 
of  the  act  of  February  25,  1884,  the  commis- 
sioner to  sell  is  authorized  to  receive  and  col- 
lect all  the  purchase  money,  unless  by  decree 
or  order  some  other  person  be  appointed  to 
collect  the  same,  in  which  case  the  court  shall 
require  of  such  person  bond  in  such  penalty 
as  it  may  see  fit  In  this  case  Taylor  and 
Junkin,  commissioners,  had  no  authority  to 
"receive  and  collect"  the  purchase-money 
bonds  for  the  land  sold  by  them,  because  the 
court  at  the  very  term  at  which  it  confirmed 
the  sales  made  by  them  appointed  Junkln 
receiver  to  collect  those  bonds.  After  the  de- 
cree was  entered  appointing  Junkln  receiver, 
neither  Taylor  and  Junkin,  as  commission- 
ers, nor  either  of  them,  had  any  authority  as 
Ruch  to  receive  and  collect  said  bonds.  The 
f^ecislon  In  Pulliam  v.  Tompkins,  receiver, 
was  not  based  upon  the  ground  that  Junkln, 
commissioner,  had  any  authority  or  right  to 
collect  the  Barnett  bonds,  but  upon  the 
grounds  that  the  certificate  of  the  clerk  that 
bond  had  been  given  as  required  by  law  was 
appended  to  the  advertisement  of  the  sale  at 
which  Barnett,  Pulliam's  vendor,  had  purchas- 
ed, that  the  purchase  price  was  paid  to  one  of 
the  special  commissioners  who  made  the  sale, 
and  that  neither  Barnett  nor  Pulliam  had  no- 
tice that  Junkin  had  been  appointed  receiver 
to  collect  the  purchase  money.  The  purchas- 
er of  land  at  a  Judicial  sale  made  by  a  special 
commissioner,  whether  It  be  an  original  sale 
or  a  resale,  must  ascertain,  before  paying 
the  purchase  money  to  such  special  commis- 
sioner, either  that  the  special  commissioner 
has  actually  given  the  bond  required  by  law 
or  that  he  appended  to  his  advertisement  of 
sale  the  clerk's  certificate  that  such  bond 
bad  been  given.  If  the  purchaser  can  show 
that  either  of  these  facts  exist  then  he  is  ful- 
ly protected  In  paying  to  such  special  com- 
missioner until  he  has  notice  that  some  oth- 


er person  has  been  appointed  to  collect  on 
the  same. 

Again,  this  contention  proves  too  much. 
If  it  were  true  that  a  special  commissioner 
to  sell  has  the  right  to  resell  the  land  without 
giving  bond  to  cover  such  resale,  because  he 
has  authority  to  "receive  and  collect"  the 
original  purchase  price,  it  would  follow  that 
if  at  the  resale  the  land  did  not  bring  a  sufiS- 
dent  sum  to  pay  the  original  purchase  price, 
and  it  became  necessary  to  get  judgment  for 
the  deficiency,  and  to  sell  other  lands  of  the 
purchaser  or  his  sureties  to  pay  such  de- 
ficiency, the  special  commissioner  could  sell 
that  land  and  collect  the  purchase  price  with- 
out giving  a  new  bond,  and  thus  bind  his 
sureties  on  the  original  bond  for  any  default 
which  he  might  make.  In  addition,  notwith- 
standing Dyerle's  denial  that  he  had  notice 
that  Junkin  had  been  appointed  receiver,  it 
quite  clearly  appears  from  the  record  that  he 
must  have  known  that  Junkin,  commission- 
er, was  not  authorized  £o  receive  and  col- 
lect the  money  due  from  him,  either  as 
surety  for  Gross  or  as  purchaser  of  the  land 
whe^  resold.  The  decree  which  appointed 
Junkin  receiver  removed  Dyerle  as  receiver 
In  the  cause,  gave  a  personal  judgment  in  fa- 
vor of  Junkin,  the  new  receiver,  against  Dy- 
erle, and  directed  him  to  turn  over  all  rent 
bonds  in  his  hands,  or  proceeds  thereof,  to 
Junkin,  the  new  receiver.  By  the  report  of 
Commissioner  Harless  settling  the  account 
of  Junkin  as  commissioner  and  receiver  It 
appears  that  Dyerle,  receiver,  obtained  cred- 
it as  of  May  11,  1886,  for  $128.04  paid  or 
turned  over  to  Junkin,  receiver,  under  the 
decree  removing  the  one  and  appointing  the 
other  receiver.  But  whether  he  had  notice 
or  not  neither  he  nor  his  co-purchaser.  North- 
cross,  was  justified  in  paying  their  purchase- 
money  bonds  to  the  said  Junkin,  nor  are  they 
entitled  to  credit  therefor  on  the  purchase 
price  of  their  land,  further  than  the  money 
80  paid  was  properly  accounted  for  by  him. 

The  decree  appealed  from  must  therefore 
be  reversed,  and  the  cause  remanded  to  the 
circuit  court  for  further  proceedings  to  be 
had  in  accordance  with  law,  and  not  in  con- 
flict with  this  opinion* 


GARDWELL,  J.  I  cannot  concur  In  the 
conclusion  reached  by  a  majority  of  the  court 
in  this  case.  From  my  understanding  of  the 
record  the  learned  judge  who  entered  the  de- 
cree under  review  was  plainly  right  In  the 
view  stated  in  bis  written  opinion,  made  a 
part  of  the  record,  that  the  fact  that  Dyerle, 
who  was  a  surety  for  Gross,  paid  the 
amounts  that  he  paid  after  a  resale  of  tho 
land  instead  of  before  did  not  exclude  him 
from  the  benefit  of  the  principle  announced 
by  this  court  in  Pulliam  v.  Tompkins,  Re- 
ceiver, 90  Va.  602,  89  S.  B.  221. 

The  bond  executed  by  Taylor  and  Junkin, 
commissioners,  pursuant  to  the  decree  of  the 
Hay  term,  1884,  authorizing  either  of  them 
to  act  upon  the  giving  of  the  bond,  omitting 
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the  formal  part  and  tbe  signatures  and  seals 
tbereto,  is  as  follows: 

"Tbe  condition  of  tbe  above  obligation  is, 
wbereas  tbe  above  bound  James  0.  Taylor 
and  Geo.  G.  Junkin,  batb  been  appointed 
commissioners  of  Montgomery  Circuit  Court* 
to  sell  land  in  suit  of  B.  P.  Nortbcross  v«  W. 
H.  Davis'  belrs: 

"Now,  if  the  said  J.  C.  Taylor  and  Geo.  G. 
^nkln  shall  faithfully  discharge  the  duties 
of  their  office  or  trust  as  commissioners  as 
aforesaid,  then  the  above  obligation  is  to  be 
void,  else  to  remain  in  full  force  and  virtue.*' 

Upon  the  execution  of  the  bond  and  the 
attachment  to  their  advertisement  of  the 
sale  of  the  land  the  required  certificate  of  the 
clerk  that  the  bond  had  been  given,  Taylor 
and  Junkln,  or  either  of  them,  were  author- 
ized to  receive  all  the  purchase  money*  for 
tbe  land  sold  until  by  decree  in  the  cause 
some  other  person  was  appointed  to  collect 
the  same,  and  notice  of  such  appointment 
served  upon  the  purchaser  as  required  by  the 
statute;  the  statute  expressly  providing  that, 
if  any  payment  be  made  to  a  special  commis- 
sioner making  the  sale  before  the  purchaser 
has  notice  of  the  appointment  of  another  per- 
son to  collect  it,  such  special  commissioner 
and  his  sureties  shall  be  responsible  for  the 
money  so  paid,  and  the  purchaser  shall  not 
be  responsible  therefor.  Acts  1883-S4,  p.  213, 
c.  164. 

At  the  sale  by  Taylor  and  Junkln,  comihis- 
sioners,  pursuant  to  the  decree  of  the  May 
term,  1884,  one  of  the  parcels  of  land  sold 
was  purchased  by  J.  W.  Barnett,  who  made 
his  cash  payment  and  executed  his  bond  for 
the  three  deferred  payments.  The  decree  of 
the  May  term,  1887,  recognized  P.  B.  Pul- 
liam  as  substituted  purchaser  of  part  of  the 
land  bought  by  Barnett,  and  directed  Junkin, 
as  commissioner,  to  unite  with  Barnett  and 
wife  in  a  deed  to  Pulliam.  Pursuant  to  this 
decree,  Junkin,  commissioner,  and  Barnett 
and  wife  conveyed  the  land  to  Pulliam,  re- 
serving to  Junkin,  as  receiver,  a  vendor's  lien 
for  unpaid  purchase  money.  The  entire  pur- 
chase price  of  the  land  was  r^^d  by  Barnett 
and  Pulliam,' the  cash  payment  to  Taylor  and 
Junkin  and  the  deferred  payments  to  Junkln. 

In  Pulliam  v.  Tompkins,  Receiver,  supra, 
in  which  it  was  sought  to  have  Pulliam  re- 
pay so  much  of  the  purchase  money  for  the 
land  he  bought  through  Barnett  as  was  nec- 
essary to  make  up  for  the  default  of  Junkin 
in  not  accounting  for  the  money  received  of 
Pulliam  and  others,  the  court,  reviewing  th^ 
act  of  February  25,  1884  (Acts  1883-84,  p. 
213,  c  164),  entitled  "An  act  to  provide  for 
the  protection  of  purchasers  at,  and  other 
persons  in,  judicial  sales,"  held  that,  as 
the  sale  by  Taylor  and  Junkln,  commission- 
ers, under  the  decree  of  the  May  term,  1884, 
was  after  the  passage  of  the  act  of  February 
25,  1884,  supra,  and  the  required  copy  of  the 
certificate  from  the  clerk  appended  to  and 
published  with  the  advertisement  of  their 
sale  of  the  lands,  and  the  purchase  price  of 
the  land  bought  by  Barnett,  subsequeutiy 


t^nsf erred  to  Pulliam,  having  been  paid  In 
full  by  Barnett  and  Pulliam  to  one  of  the 
special  commissioners  who  liad  made  the 
sale,  and  the  payments  made  without  notice 
of  another  person  having  been  appointed  to 
collect  them,  Pulliam  was  relieved  from  all 
liability;  ''otherwise,"  says  the  opinion,  "the 
law  which  was  intended  for  his  protection 
would  be  converted  into  a  trap  for  his  de- 
struction." In  other  words,  the  opinion  in 
that  case,  after  reviewing  the  statute,  holds 
that  Commissioners  Taylor  and  Junkin,  hav- 
ing complied  with  the  statute  as  to  the  bond 
required  of  them,  and  appended  to  their  ad- 
vertisement of  the  sale  of  the  land  by  thend 
a  copy  of  the  certificate  of  the  clerk  that 
the  bond  had  been  given,  they  were  author- 
ized to  receive  the  whole  purchase  money 
until  the  purchaser  was  notified,  as  the  stat- 
ute required,  that  some  other  person  had 
been  appointed  by  the  court  to  collect  it; 
and  that  a  payment  to  these  commissioners, 
or  either  of  them,  by  a  purchaser,  without 
such  notice,  was  a  valid  payment,  and  ab- 
solved him  from  further  liability  therefor. 

It  will  be  observed,  therefore,  that  the  only 
features  in  the  case  at  bar  differentiating  it, 
if  at  all,  from  that  just  quoted  from,  are  (1) 
the  decree  of  the  resale  of  the  Gross  land  as 
a  means  of  collecting  the  purchase  money 
due  by  Gross  and  his  sureties  therefor,  re- 
maining unpaid,,  one  of  the  sureties  being 
Dyerle,  appellee  here;  and  (2)  the  provisioii 
In  the  decree  of  the  November  term,  1884, 
removing  Dyerle  as  receiver  in  the  cause, 
charged  only  with  the  duty  of  collecting  cer- 
tain rents,  and  requiring  him  to  turn  over 
to  Junkin,  appointed  receiver  to  collect  both 
rent  and  purchase-money  bonds,  the  rent  and 
money  bonds  then  in  the  hands  of  Dyerle. 

The  statute,  now  section  3398  of  the  Code 
of  1887,  is:  "No  special  commissioner  ap- 
pointed by  decree  or  order  of  court,  or  of  a 
Judge  In  vacation,  to  sell  or  rent  any  prop- 
erty, shall  advertise  the  property  for  sale  or 
renting,  or  sell  or  rent  the  same,  until  he 
has  given  bond,"  etc.;  and  the  decree  of  the 
May  term,  1887,  does  not  appoint  a  special 
commissioner  to  sell  the  Gross  land,  but 
merely  directs  Junkin,  as  commissioner  ap- 
pointed by  the  decree  of  the  May  term,  1884, 
and  authorized  to  collect  all  of  the  purchase 
money  for  lands  sold  under  that  decree  imtil 
some  one  else  was  appointed  to  collect  it 
and  notice  of  the  appointment  of  such  person 
served  on  the  purchasers,  to  resell  the  Gross 
land  for  the  unpaid  purchase  money  due  for 
it,  and  "at  the  risk  and  charges  of  Gross  and 
his  sureties,"  who  were  liable  for  the  unpaid 
purchase-money  bonds  given  for  the  deferred 
payments  at  the  original  sale.  The  payment 
of  the  purchase  money  at  this  resale,  evi- 
denced as  to  the  deferred  payments  by  three 
bonds,  not  payable  to  Junkin  as  receiver,  but 
as  "commissioner  of  the  circuit  court  of 
Montgomery  county  in  the  suit  of  Nortbcross 
V.  Davis*  Heirs,"  was  but  a  payment  of  the 
purchase-money  bonds  due  on  the  original 
sale  of  this  land,  which  Junkin,  commission- 
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er,  was  nndoubtedly  authorized  to  collect;  It 
not  being  pretended  that  Dyerle*  who  was 
bound  as  surety  therefor,  had  been  served 
with  the  required  notice  of  the  appointment 
of  Junkln  as  receiver  in  the  cause.  As  said 
by  the  learned  Judge  below,  if  Dyerle  had 
paid  the  bonds  to  Junkln,  upon  which  he  was 
bound  as  surety  for  Gross,  before  the  resale, 
Buch  payment  would  have  been  good.  Pnl- 
liam  V.  Tompkins,  Receiver,  supra. 

It  lias  not  been  the  practice  In  this  state, 
so  far  as  I  am  advised,  to  require  a  commis- 
sioner already  appointed  and  qualified  to 
receive  the  whole  of  the  purchase  money  for 
land  sold  in  a  cause,  to  give  a  bond  before 
proceeding  to  execute  a  decree  merely  direct- 
ing him  to  resell  the  land  for  the  unpaid  pur- 
chase money  due  therefor,  and  only  as  a 
means  of  collecting  It  The  learned  judge 
who  entered  the  decree  of  the  May  term,  1887, 
of  long  experience  on  the  bench,  considered 
it  unnecessary  to  require  a  new  bond  of  Com- 
missioner Junkln,  who  was  thereby  directed 
to  resell  the  Gross  land. 

How  it  can  be  said  In  the  opinion  of  the 
court  that  payments  made  to  Junkln,  com- 
missioner, by  Dyerle,  before  notice  to  him, 
as  required  by  the  statute,  of  Junkln's  ap- 
pointment as  receiver  In  the  cause,  were  not 
valid  payments  absolving  Dyerle  from  fm> 
ther  liability  therefor,  when  payments  made 
to  Junktn  by  Pulllam  under  the  same  circum- 
stances were  held  in  PuIIiam  v.  Tompkins, 
Receiver,  supra,  to  be  valid,  payments  absolv- 
ing Pulllam  from  further  liability  therefor, 
I  am  wholly  unable  to  comprehend.  Nor  can 
I  agree  that  because  the  decree  of  the  No- 
vember term,  188*,.  appointing  Junkln  re- 
ceiver to  "collect  all  rent  and  sale  bonds  due 
under  the  proceedings  in  this  coiurt,"  remov- 
ed Dyerle  as  receiver  to  collect  the  rents 
only  from  the  lands  under  the  control  of  the 
court  before  their  sale,  and  required  him  to 
turn  over  to  Junkln  the  rent  and  rent  bonds 
then  in  his  hands,  this  case  is  differentiated 
from  that  of  Pulllam  v.  Tompkins,  Receiver, 
Rupra,  when  in  the  last-named  case  the  deed 
to  Pulllam  from  Junkln  and  others,  as  we 
have  seen,  reserved  to  Junkln,  as  receiver, 
a  vendor's  Hen  on  the  land  conveyed  for  un- 
paid purchase  money,  which  was  afterwards 
paid  to  Junkln  as  commissioner,  and  held  by 
this  court  to  be  valid  payments,  notwith- 
standing Junkln  never  gave  the  bond  required 
of  him  as  receiver;  the  decision  absolving 
Pulllam  from  liability  to  repay  the  same  rest- 
ing on  the  ground  that  Pulllam  was  protect- 
ed by  the  provisions  of  the  statute  of  Feb- 
ruary 25,  1884,  supra. 

The  object  of  the  statute  was  to  protect 
purchasers  at  Judicial  sales  from  the  hardship 
to  which  they  had  been  so  often  subjected  of 
having  to  pay  their  purchase  money  twice. 
It  was  the  purpose  of  the  Legislature,  clearly 
expressed  In  the  statute,  to  avoid  such  In* 
Justice  by  laying  down  the  only  terms  upon 
which  a  purchaser  should  be  held  to  pay 
again  his  purchase  money.  If  the  express 
provisions  of  the  statute  may  be  avoided,  be- 


cause of  a  decree  of  resale  of  land  as  a 
means  of  collecting  unpaid  purchase  money 
due  therefor,  or  because  of  Inferences  drawn 
from  an  old  decree  in  the  case,  that  Dyerle, 
who  was  a  surety  for  the  unpaid  purchase 
money  for  the  land  resold,  must  have  known 
that  Junkin  had  been  appointed  a  receiver  to 
collect  the  unpaid  purchase  money  for  the 
lands  sold  under  the  decree  of  the  May  term, 
1884,  and  required  to  give  a  bond  as  such 
receiver,  or  because  Commissioner  Junkln 
gave  no  bond  as  the  commissioner  to  resell 
the  Gross  land,  none  being  required  of  him 
by  the  decree  of  resale,  then  the  door  is 
thrown  <^en,  and  not  only  the  letter,  but 
the  entire  spirit,  of  the  statute  may  be 
rendered  nugatory;  and  it  would  be  better 
for  the  purchaser  if  the  statute  had  not  been 
enacted,  for  it  is  thus  made  to  operate  as  a 
snare,  rendering  It  necessary  for  the  pur- 
chasers to  examine  records  and  decrees  (as  of 
old),  and  determine  for  themselV'es,  at  their 
peril,  whether  or  not  they  can  safely  pay. 

HARRISON,  J.,  concurs, 

(102  Va.  244) 
OARSON   LIME   CO.   t.   BUTHBRFORD'S 
ADM'R. 

(Supreme  Court  of  Appeals  sf  Virginia.    Jan. 
14,  1904.) 

NBOLIOBNCB— PRIYATB  BRIDGB— UNSAFH  CON- 
DITION—INVITATION TO  USB. 
L  Defendant  erected  a  private  bridge  on  its 
own  land  for  its  own  use,  placed  gates  at  ei- 
ther end,  and  posted  a  notice  forbiddingper- 
sons  to  enter  thereon  without  permission,  when 
these  gates  were  broken  open  or  the  sign  torn 
down,  defendant  replaced  them.  For  18  months 
prior  to  the  collapse  of  the  bridge,  it  had 
been  disused,  except  for  foot  passengers  and 
empty  vehicles,  ana  then  only  used  by  defend- 
ant's employ^  Defendant,  having  sold  some 
foods,  arranged  with  its  vendee  to  have  them 
auled  by  another  route,  and  the  vendee's  team- 
sters were  so  instructed  botii  by  the  vendee 
and  by  defendant's  manager.  There  was  evi- 
dence that  an  employ^  of  defendant,  who  had 
no  authority  in  the  premises,  had  failed  to  ob- 
ject when  told  that  the  teamsters  were  about 
to  use  the  bridge,  but  this  he  denied.  After  the 
teams  had  entered  on  the  bridge,'  it  collapsed, 
and  one  teamster,  a  youth  of  15.  was  killed. 
Held,  that  defendant  was  not  liable;  there  be- 
ing no  invitation,  express  or  implied,  to  the 
teamster  to  use  the  bridge. 

Error  to  Circuit  (^urt,  Warren  CJounty, 
Action  by  James  Rutherford,  as  adminis- 
trator of  the  estate  of  Joseph  Rutherford, 
deceased,  against  the  Carson  Lime  Compa- 
ny. Judgment  for  plaintifT,  and  defendant 
brings  error.    Reversed. 

B.  B.  Byrd  and  C.  W.  Forsyth,  for  plaintiff 
In  error.  Downing  &  Richards,  for  def aid- 
ant in  error. 

OARDWELL,  J.  This  action  was  brought 
by  James  Rutherford,  personal  representa- 
tive of  his  son  Joseph  Rutherford,  deceased. 
against  the  Oarson'  Lime  Company,  a  cor- 
poration, to  recover  damages  for  the  death 
of  the  deceased,  caused,  as  alleged*  by  the 
negligence  of  the  defendant  company.  There 
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was  a  verdict  in  the  lower  court  in  favor  of 
the  plaintiff  for  |1,750,  and  a  Judgment  there- 
on, to  which  judgment  a  writ  of  error  was 
awarded  by  a  Judge  of  this  court 

The  demurrer  to  the  declaration  was  not 
insisted  on  in  the  argument  here,  and  the 
error  assigned  to  the  ruling  of  the  court  in 
refusing  to  set  aside  the  verdict  and  grant 
a  new  trial  because  of  the  insufficiency  of 
the  evidence  to  establish  negligence  on  the 
part  of  the  defendant  company  is  mainly 
relied  upon  for  a  reversal  of  the  Judgment. 

In  our  view  of  the  case,  that  is  the  only 
question  that  requires  oonsideration.  The 
Oarson  lime  Company,  plaintiff  in  error,  was 
at  the  time  of  the  accident  engaged  at  Siv- 
erton,  Warren  county,  in  the  manufacture  of 
and  sale  of  lime  for  building  and  agricul* 
toral  purposes.  For  many  years  the  entire 
works  of  the  company  were  situated  on  the 
northern  bank  of  the  Shenandoah  river,  and 
some  years  ago  the  company  bought  a  tract 
of  land,  known  as  the  "Marshall  Tract^ 
which  is  opposite  and  across  the  Shenandoah 
river  from  the  main  works,  and  on  the  south 
side  of  the  river.  Upon  this  tract  the  plain- 
tiff in  error  erected  a  stavemill,  and  Utter  a 
kiln;  and,  as  a  means  of  approach  to  these 
premises,  it  constructed  a  private  road*  lead- 
ing from  the  Southern  Bailway  at  Blverton 
Junction,  to  the  stavemill  and  limekiln*  or 
near  thereto,  and  at  a  point  where  this  road 
crossed  Happy  creek,  which  flows  between 
the  kiln  and  the  stavemill  and  the  tracks  of 
the  Southern  Railway,  and,  as  a  part  of  this 
private  road,  built  over  the  creek  a  wooden 
bridge  169  feet  in  length,  and  about  the 
height  of  85  feet  from  the  bed  of  the  stream. 
There  was  also  a  switch  connecting  the  rail- 
road  track  with  the  stavemill  and  kiln. 
The  bridge  was  wholly  upon  the  property 
of  plaintiff  in  error;  and  was  closed  at 
both  ends  by  gates,  and  there  was  also  a 
sign  thereon,  certainly. up  to  within  a  few 
months  before  this  accident,  which  prohib- 
ited the  use  of  the  bridge,  except  by  permis* 
slon  from  the  office  of  the  plaintiff  in  error. 
It  had  never  been  dedicated  to  the. public, 
nor  had  the  public  been  expressly  or  implied- 
ly invited  to  use  it  This  private  road,  of 
which  the  bridge  was  a  part,  was  primarily 
built  for  the  purpose  of  egress  and  ingress 
from  and  to  the  stavemill  on  the  Marshall 
tract,  the  kiln  thereon  not  having  been  built 
till  1898;  and  the  stavemill  was  totally  aban- 
doned in  December,  1898,  nearly  two  years 
before  the  accident.  In  the  years  1899  and 
1900  no  building  lime  was  burned  at  all  at 
the  kiln  on  the  Marshall  tract,  and  the  kiln 
was  only  operated  for  about  two  months  in 
each  year,  burning  lime  suitable  only  for 
agricultural  purposes,  and  it  had  not  been 
in  operation  for  ten  months  before  the  ac- 
cident The  only  business,  therefore,  of  any 
sort  carried  on  by  the  plaintiff  in  error  on 
the  Marshall  tract  for  more  than  a  year 
prior  to  the  accident,  was  crushing  rock, 
which  was  furnished  for  ballast  to  the  South- 
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ern  Railway  Company,  and  all  this  rock  was 
hauled  over  the  switch  by  the  railroad  com- 
pany; and  all  the  agricultural  lime  whlcb 
was  burned  on  the  infrequent  occasions  men- 
tioned, and  which  plaintiff  in  error  sold,  with 
perhaps  the  exception  of  a  few  lots  hauled 
from  the  kiln  by  wagons  in  1899,  was  also 
hauled  over  this  switch  by  the  railroad, 
wherefore,  at  the  time  of  the  accident,  and 
for  some  time  prior,  there  was  no  business  of 
any  sort  conducted  on  the  Marshall  tract 
which  required  the  use  of  the  bridge  by  the 
public,  nor  was  there  any  Inducement  to  the 
public  or  to  any  customer  of  the  plaintiff  in 
error  to  use  it,  and  plaintiff  in  error  was  pur- 
chasing nothing  on  the  opposite  side  of  Hap- 
py creek  from  its  main  works,  and  was  sell- 
ing nothing  which  required  the  use  of  the 
bridge  by  its  customers. 

In  the  early  part  of  the  year  1900,  W.  B. 
Carson,  the  general  manager  for  plaintiff  in 
error,  discovered  that  the  bridge  was  unsafe 
for  heavy  loads,  but  safe  for  light  loads  and 
foot  passengers;  and  the  only  use  made  of 
it  thereafter  by  plaintiff  in  error  was  by  the 
men  who  worked  at  the  crush^  on  the  Mar- 
shall tract  walking  over  it  to  and  from  their 
work,  or  to  cross  over  with  light  loads  or 
empty  vehicles.  As  before  stated,  the  bridge 
was  Inclosed  by  gates,  one  at  its  northern 
and  one  at  its  southern  extremity;  and  the 
gate  on  the  tauride  of  the  bridge  was  laced 
jwitfa  iron,  which  swung  to  a  post,  and  was 
caught  with  a  hasp  to  keep  it  closed;  a 
weight  being  affixed  thereto,  so  that  it  con- 
tinually pulled  the  gate  closed.  On  the  south- 
em  side,  towards  the  railroad,  there  was  a 
double  gate,  to  which  was  fixed  a  hasp  to 
close  it  and  a  place  at  the  bottom  with  a 
bolt  to  keep  it  dosed.  In  addition  to  the  sign 
on  the  bridge,  the  plaintiff  in  error,  up  to 
within  a  few  months,  at  least,  of  the  acci- 
dent kept  the  gates  locked,  and  on  innumera- 
ble occasions  the  locks  were  replaced  when 
broken  by  persons  in  the  effort  to  use  the 
bridge  without  plaintiff  In  error's  consent 
The  sign  had  been  broken  down  on  several 
occasions,  but  was  replaced,  and  there  Is  evi- 
dence that  it  probably  went  down  with  the 
bridge  when  it  fell  in.  At  the  side  of  the 
limekiln  on  the  Marshall  tract  a  quantity  of 
refuse  Ume  had  been  thrown,  and  had  laid 
there  for  some  time,  and  was  useful  only 
for  agricultural  purposes.  Bir.  Henry  Down- 
ing, of  Warren  county,  owned  a  farm  south- 
east of  the  Marshall  tract,  and  only  separated 
therefrom  by  the  land  of  Mr.  Bush  Maddox; 
and  on  several  occasions  Carson,  the  gen- 
eral manager  of  plaintiff  in  error,  suggested 
to  Mr.  Downing  the  purchase  of  this  refuse 
lime  for  use  on  his  farm.  In  these  negotia- 
tions, which  begun  some  time  in  1899,  and 
resulted  in  the  sale  of  the  lime  in  August, 
1900,  It  was  understood  that  the  lime  was  to 
be  hauled  by  a  route  ovei'  the  Maddox  land, 
which  was  by  far  the  shortest  route  to  Mr. 
Downing's  farm,  and  the  latter  co-operated 
with  Carson  in  obtaining  the  consent  of  Mad- 
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dox  that  the  lime  might  be  hauled  over  his 
land.  The  agreement  or  understanding  be- 
tween Mr.  Downing  and  Carson  as  to  the 
route  by  which  the  lime  was  to  be  hauled 
was  renewed  on  August  12,  1900,  when  Mr. 
Downing  announced  that  he  was  ready  to 
take  the  lUne,  and  would  begin  hauling  it  the 
next  day,  at  which  time  Carson  was  to  send 
some  of  his  men  to  aid  In  making  any  needed 
repairs  to  the  road  over  which  the  hauling 
was  to  be  done.  On  the  next  day  (Monday, 
August  18,  1900)  Carson  went  to  the  Marsliall 
tract,  and  found  Mr.  Downing's  two  teams 
there,  ready  to  begin  hauling  the  lime.  The 
men  in  charge  of  the  teams  stated  to  him 
that  they  had  come  by  the  Maddoz  route,  and 
that,  while  the  road  was  rough,  it  was  all 
right,  except  there  were  some  weeds  In  it. 
Thereupon  Carson,  Instead  of  sending  men 
to  work  the  road,  or  to  help  to  work  it,  as 
be  had  agreed  to  do,  put  two  of  his  men  to 
help  load  the  lime  on  the  wagons;  telling  the 
teamsters,  of  whom  defendant  In  error's  In- 
testate was  one,  that  they  were  to  haul  by 
the  Maddoz  route,  which  Instruction  was  but 
a  repetition  of  the  order  which  Mr.  Downing 
himself  had  already  given  his  teamsters. 
After  fio  Instructing  the  teamsters,  Carson 
left  the  limekiln,  and,  when  the  wagons  were 
loaded.  Instead  of  returning  by  the  Maddox 
route,  the  teams  returned  to  Mr.  Downing's 
farm  by  the  route  which  carried  them  over 
the  bridge  across  Happy  creek;  but  there  Is 
no  proof  that  plaintiff  in  error  assented  to 
this,  or  knew  of  it  The  second  load  made  on 
Monday  and  the  first  load  made  on  Tuesday 
following  were  carried  by  the  Maddoz  route, 
but  when  the  second  load,  which  was  the 
fourth,  was  gotten  on  Tuesday,  August  14th, 
the  teamsters  determined  to  go  again  by  the 
route  over  the  bridge;  and  upon  approaching 
the  bridge  they  found  the  gates  closed,  but 
not  locked,  and  one  of  the  men  with  the 
teams  opened  the  gate  at  the  entrance,  where- 
upon the  two  teams— the  one  right  after  the 
other— were  driven  upon  the  bridge;  the  first 
team,  of  four  mules,  being  driven  by  defend- 
ant in  error's  intestate,  who  was  upon  the 
saddle  mule,  followed  immediately  by  a  team 
of  two  horses  driven  by  another  of  the  crew; 
the  result  being  that  a  span  of  the  bridge 
gave  way  under  the  front  team,  precipitating 
It  and  the  defendant  in  error's  Intestate  Into 
the  creek  below,  causing  him  injuries  from 
which  he  died  several  days  thereafter. 

The  first  question  presented  upon  this  state 
of  facts  Is,  was  plaintiff  In  error  guilty  of 
any  negligence  which  rendered  It  liable  In 
damages  to  the  defendant  in  error;  in  other 
words,  were  the  injuries  to  the  deceased  the 
result  of  a  failure  to  perform  a  duty  which 
the  plaintiff  in  error  owed  to  the  deceased? 
The  only  duty  suggested  as  owing  from  the 
plaintiff  In  error  to  the  deceased  was  that  it 
should  have  kept  the  bridge  in  good  and  safe 
repair;  that  is,  In  good  and  safe  repair  for 
use  by  loaded  wagons.  Such  a  duty  might 
have  rested  upon  the  plaintiff  In  error,  if  an 


invitation,  expressed  or  implied,  had  been 
given  the  injured  man  to  cross  the  bridge 
.with  loaded  wagons;  but  obviously  there  was 
no  express  invitation,  since  It  is  conceded 
that  It  was  understood  between  Mr.  Down- 
ing, whose  servant  the  injured  man  was,  and 
the  general  manager  for  plaintiff  tn  error, 
that  the  lime  should  be  l^auled  over  the  Mad- 
dox route.  In  addition,  the  deceased,  as 
well  as  all  others  In  charge  of  the  teams  with 
which  the  lime  was  being  hauled,  was  In- 
structed, not  only  by  his  employer,  but  by 
the  general  manager  of  plaintiff  In  error,  be- 
fore any  of  the  lime  had  been  moved,  that 
it  was  to  be  hauled  over  the  Maddox  route. 
It  is  equally  clear,  we  think,  that  there 
was  no  Implied  or  general  invitation  to  the 
deceased  or  to  the  public  to  haul  with  loaded 
wagons  over  the  bridge.  The  bridge  was  on 
the  private  property  of  the  plaintiff  In  error, 
and  for  months  prior  to  this  accident  every 
effort  had  been  made  by  it  to  prevent  its  use 
by  the  public.  It  had  made  persistent  efforts 
to  keep  the  gates  locked,  and  the  public  was 
notified  by  a  sign,  easily  to  be  read,  posted 
on  the  bridge,  not  to  cross  the  bridge,  except 
by  permission  from  the  ofllce  of  plaintiff  in 
error.  For  18  months  before  the  accident  the 
public  had  done  no  hauling  over  the  bridge— 
certainly  not  with  loaded  wagons;  and  plain- 
tiff in  error's  business  was  transacted  with 
the  general  public  on  the  north  side  of  the 
Shenandoah  river  alone,  where  its  main 
works  were  located.  We  see  nothing  what- 
ever in  the  evidence  showing  that  the  plain- 
tiff in  error  had  reason  to  expect  that  the 
deceased  would  attempt  to  cross  the  bridge 
with  wagons  heavily  loaded  with  lime.  In 
violation  of  the  express  Instructions  clearly 
appearing  to  have  been  given  him  by  his 
employer,  and  which  had  been  repeated  in 
his  presence  by  Carson  before  any  of  the 
lime  had  been  moved.  The  deceased  was 
nearly  15  years  of  age,  and  is  shown  to  have 
been  a  young  man  of  at  least  ordinary  In- 
telligence, and  there  appears  no  reason  why 
plaintiff  in  error  should  have  been  on  Its 
guard  lest  he  would  violate  the  instructions 
which  had  been  given  him  as  to  the  route  by 
which  the  lime  was  to  be  hauled;  and  hence 
the  plaintiff  in  error  was  without  reason  to 
consider  It  necessary  for  it  to  take  any  fur- 
ther precaution  against  the  use  of  the  bridge 
by  Mr.  Downing's  teamsters  in  hauling  the 
lime.  One  of  the  witnesses  for  defendant  in 
error,  who  was  among  the  teamsters  with 
Mr.  Downing's  wagons  on  the  day  of  the 
accident,  but  not  on  the  day  before,  testifies 
that  one  St  John,  an  employ^  of  the  plaintiff 
In  error,  was  present  at  the  limekiln  when 
the  teams  were  about  to  start  by  the  route 
over  the  bridge  just  before  the  accident  oc- 
curred, and  that  witness  said  to  St  John 
that  they  were  going  by  the  bridge,  as  the 
road  over  the  Maddoz  route  was  such  they 
could  not  go  that  way,  etc.,  to  which  St.  John 
made  no  response;  but  St  John  denies  that 
any  such  statement  was  made  tn  his  presence. 
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and  there  Is  not  the  slightest  evidence  that 
he  had  any  authority  whatever  to  authorize 
a  disregard  of  the  understanding  between 
plaintiff  in  error's  general  manager  and  Mr. 
Downing  that  the  lime  was  to  be  hauled  over 
the  Maddox  route,  or  to  give  the  assent  of  the 
plaintiff  in  error  that  the  teams  might  pass 
over  the  bridge.  His  uncontradicted  state- 
ment, in  substance,  is  that  his  employment 
with  plaintiff  in  error  was  as  foreman  at  the 
rock  crusher,  with  oilly  the  additional  duty 
of  looking  after  the  limekiln  when  in  opera- 
tion, to  keep  an  account  of  the  loads  of  lime 
carried  from  the  kiln,  and  to  make  report  to 
the  office;  that  he  was  at  the  limekiln  on 
this  occasion  with  the  view  of  performing  the 
latter  duty;  and  that  he  had  no  connection 
or  concern  with  the  other  works  or  business 
of  the  plaintiff  In  error  at  that  time  or  at 
any  time  theretofore. 

Whether  the  understanding  between  Mr. 
Downing  and  General  Manager  Carson  that 
the  lime  was  to  be  hauled  by  the  Maddox 
roate  was  due  wholly,  as  Is  contended,  to  the 
consideration  that  the  Maddox  route  was 
much  shorter  than  the  other,  or  to  the  unsafe 
condition  of  the  bridge,  does  not  alter  the 
case.  With  that  understanding,  the  lime  was 
sold  to  Mr.  Downing,  and  plaintiff  in  error 
had  every  reason  to  expect  that  It  would  be 
carried  out;  and  there  Is  not  the  slightest 
testimony  that  the  plaintiff  in  error  had  no- 
tice of  any  purpose  on  the  part  of  those 
in  charge  of  Mr.  Downlng's  teams  to  violate 
that  understanding.  As  to  whether  Mr. 
Downlng's  teamsters  were  warned  of  the  un- 
safe condition  of  the  bridge,  according  to  the 
testimony  of  Carson  and  another  witness  for 
plaintiff  in  error,  there  is  conflict  of  evidence, 
but  that  there  was  the  understanding  between 
Mr.  Downing  and  Carson  as  to  the  route  by 
which  the  lime  was  to  be  hauled  is  not  con- 
troverted; nor  is  It  controverted  that  both  In- 
atmcted  the  teamsters  that  they  were  to  haul 
by  the  route  agreed  on,  and  before  any  of 
the  lime  had  been  moved. 

"An  essential  ingredient  to  any  conception 
of  negligence  is  that  It  involves  the  violation 
of  a  legal  duty  which  one  person  owes  to  an- 
other—the duty  to  take  care  for  the  safety  of 
the  person  or  the  property  of  the  other;  and 
the  converse  proposition  is  that,  where  there 
is  no  legal  duty  to  exercise  care,  there  can 
he  no  actionable  negligence.  Therefore  it  is 
reaaoned  that  a  plaintiff  who  grounds  his 
action  upon  the  negligence  of  the  defendant 
most  show  not  only  that  the  conduct  of  the 
defendant  was  negligent,  but  also  that  it  was 
a  violation  of  some  duty  which  the  defendant 
owed  to  him."  Thompson's  Com.  on  L.  of 
Neg.  (2d  Ed.)  fi§  3,  045;  Bishop's  Noncon.  L. 
f  446. 

The  party  who  affirms  negligence  must 
establish  it,  and  this  rule  is  never  to  be  lost 
Bight  of.    Bailey  on  P.  I.  S  1674. 

In  our  view  of  the  case  at  bar,  it  never  got 
to  the  point  where  the  contributory  negli- 
gence of  the  deceased  became  a  matter  for 


consideration,  as  the  evidence  of  the  defend- 
ant in  error  fails  to  establish  any  negligence 
on  the  part  of  the  plaintiff  in  error  rendering 
it  liable  in  damages  in  this  action. 

It  is  therefore  wholly  unnecessary  for  us 
to  discuss  other  questions  presented  in  the 
record,  and  the  Judgment  of  the  circuit  court 
complained  of  must  be  reversed,  the  verdict 
of  the  jury  set  aside,  and  the  cause  remanded 
for  a  new  trial. 

BUCHANAN,  J.,  absent 


(102  Va.  295) 
FIDELITY  ft  DEPOSIT  CO.  t.  BEALB, 

Judge. 

(Supreme  Court  of  Appeals  of  Ylrginia.    Jan. 

14,  1904.) 

COUNTIES— DBPAULTINO  DEPUTY  TREASURER 
—MOTION  FOR  JUDGMENT  ON  BOND—JURIS- 
DICTION OF  COUNTY  gOURT. 

1.  Code  1887,  S  910,  provides  that,  if  the  dep- 
uty of  any  officer  commit  any  default  or  mis- 
conduct in  office  for  which  his  principal  Is  lia- 
ble, such  principal,  on  motion,  may  obtain  a 
judgment  against  the  deputy  and  his  sureties 
^'for  the  full  amount  for  which  such  principal 
•  •  •  may  be  so  liable."  Section  912  pro- 
Tides  that  such  a  motion  may  be  made  in  the 
county  court.  In  other  instances  the  jurisdic- 
tion of  the  county  court  is  limited  to  |100. 
Held,  that  such  court  had  jurisdiction  of  such 
a  motion  by  a  county  treasurer  for  judgment 
for  |1,800  on  the  bond  of  his  deputy,  though 
it  only  covered  embezzlements  and  larcenies, 
and  though  the  deputy  might  have  been  liable 
for  other  delinquencies,  so  that  there  might  be 
one  measure  of  recovery  against  the  deputy, 
and  another  against  the  sureties. 

Error  to  Circuit  Court,  Westmoreland 
County. 

Petition  for  a  writ  of  prohibition  by  the 
Fidelity  &  Deposit  Company  against  Judge 
Beale,  to  restrain  the  county  court  of  West- 
moreland county  from  taking  further  jiurls- 
diction  in  proceedings  by  R.  H.  Stuart  against 
A.  C.  Brown  and  the  petitioner.  Judgment 
denying  the  writ,  and  the  petitioner  brings  er- 
ror.   Affirmed. 

Leake  &  Carter  and  B.  C.  Mayo,  for  plain- 
tiff in  error.  J.  W.  Chinn,  Jr.,  and  T.  J. 
Downing,  for  defendant  in  error. 

KEITH,  P.  R.  H.  Stuart  was  the  treasur- 
er of  Westmoreland  county.  A.  C.  Brown 
was  his  deputy,  who  gave  a  bond,  with  the 
Fidelity  &  Deposit  Company  as  his  surety, 
conditioned  to  reimburse  the  principal,  to  the 
extent  of  ^,000,  such  pecuniary  loss  as  he 
might  sustain  by  any  act  of  larceny  or  em- 
bezzlement upon  the  part  of  A.  C.  Brown  in 
the  performance  of  his  duties  as  deputy  treas- 
urer of  R.  H.  Stuart,  treasurer  of  Westmore- 
land county,  for  the  year  beginning  October 
22,  1900,  and  ending  October  22,  1901.  On 
the  13th  of  November,  1902,  R.  H.  Stuart 
caused  a  notice  to  be  served  upon  his  deputy, 
A.  C.  Brovra,  that  he  would  move  the  county 
court  of  Westmoreland  county  to  give  judg- 
ment against  him  and  the  surety  for  a  sum 
not  exceeding  |1,800,  for  wliich  Brown  had 
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failed  to  accountt  being  part  of  the  taxes  for 
the  year  1900.  The  Fidelity  &  Deposit  Com- 
pany having  accepted  service  of  the  notice 
of  this  motion,  certain  proceedings  were  had, 
which  need  not  now  be  considered.  Thereaf  tr 
er  the  Fidelity  &  Deposit  Company  gave  no- 
tice to  A.  0.  Brown  and  R.  EL  Stuart  that 
it  would  on  the  23d  day  of  January,  1903,  ap- 
ply to  the  Judge  of  the  circuit  court  of  West- 
moreland county  for  a  writ  to  prohibit  and 
restrain  the  county  court  of  Westmoreland 
county  and  the  parties  to  the  proceeding 
from  taking  further  Jurisdiction  over  the  Fi- 
delity &  Deposit  Company  in  the  motion 
pending  in  said  court  under  the  style  of  B.  H. 
Stuart  V.  A.  0.  Brown  and  the  Fidelity  & 
Deposit  Company.  In  pursuance  of  this  no- 
tice, a  formal  petition,  praying  that  the  writ 
of  prohibition  issue,  was  filed.  B.  H.  Stuart 
appeared,  demurred,  and  answered,  and  up- 
on these  pleadings  the  Judge  of  the  circuit 
court,  in  vacation,  denied  the  writ;  and  to 
that  order  a  writ  of*  error  was  awarded  by 
one  of  the  Judges  of  this  court 

It  is  claimed  upon  the  part  of  the  Fidelity 
&  Deposit  Company  that,  inasmuch  as  Judg- 
ment is  asked  for  more  than  $100,  the  county 
court  has  no  Jurisdiction  to  entertain  the  mo- 
tion, while  defendant  in  terror  relies  upon  sec- 
tions 910  and  912  of  the  Code  of  1887,  which 
are  as  follows: 

"If  any  deputy  of  a  sheriff,  sergeant,  or 
other  officer  commit  any  default  or  miscon- 
duct in  office,  for  which  his  principal  or  the 
personal  representative  of  such  principal  is 
liable,  or  for  which  a  Judgment  or  decree 
shall  be  recovered  against  either,  such  princi- 
pal or  his  personal  representative  may,  on 
motion,  obtain  a  Judgment  against  such  depu- 
ty and  his  sureties,  and  their  personal  r^;h 
resentatives,  for  the  full  amount  for  which 
such  principal  or  his  personal  representative 
may  be  so  liable,  or  for  which  such  Judgment 
or  decree  may  have  been  rendered.  But  no 
Judgment  shall  be  rendered  by  virtue  of  this 
section  for  money  for  which  any  other  Judg- 
ment or  decree  has  been  previously  rendered 
against  such  deputy  or  his  BuretleB  or  their 
personal  representatives." 

"Any  motion  under  either  of  the  two  pre- 
ceding sections  may  be  made  in  the  court  of 
the  county  or  corporation,  or  in  the  circuit 
court  of  the  county  or  corporation.  In  which 
the  default  or  misconduct  of  the  deputy  oc- 
curred or  was  committed.*' 

The  office  of  the  writ  of  prohibition  is  not 
to  correct  error,  but  the  sole  question  is 
whether  the  proceeding  sought  to  be  pro- 
hibited is  in  excess  of  the  Jurisdiction  of  tho 
court  or  Judge  to  whom  it  is  directed.  Ho- 
gan  V.  Guigon,  29  Grat  706. 

If  the  county  court  had  Jurisdiction  to 
enter  any  Judgment  upon  the  notice  presented 
for  its  consideration  by  R.  H.  Stuart,  the  peti- 
tion for  a  writ  of  prohibition  was  properly 
rejected. 

Counsel  for  plaintiff  in  error  relies  upon 
that  clause  in  section  910  of  the  Code  which 


says  that,  in  case  of  default  of  the  deputy, 
the  principal  may  obtain  a  Judgment  against 
him  and  his  sureties  "for  the  full  amount 
for  which  such  principal  or  his  personal  rep- 
resentative may  be  so  liable,*'  and  points  out 
that  the  contract  of  indemnity  in  this  case 
is  not  for  the  faithful  performance  of  duty 
by  A.  C.  Brown  as  deputy  treasurer  of  West- 
moreland County,  but  that  the  guaranty  com- 
pany only  undertakes  to  provide  indemnity 
for  the  principal  for  dots  of  larceny  or  em- 
bezzlement upon  the  part  of  the  employ^  in 
the  performance  of  his  duties  as  deputy 
treasurer.  It  is  true  that  the  surety  or 
guarantor  can  only  be  held  by  the  express 
terms  of  his  contract,  and  it  may  be  that 
there  would  be  one  measure  of  recovery 
against  the  principal  under  this  notice,  and 
another  measure  of  recovery  against  the 
guarantor  or  surety.  Derelictions  of  duty  on 
the  part  of  the  deputy  which  could  not  be 
classified  as  acts  of  larceny  or  embeszlement 
would  not  be  within  the  undertaking  on  the 
part  of  the  Fidelity  &  Deposit  Company,  but 
this  consideration  is  wholly  Independent  of 
the  general  Jurisdiction  of  the  tribunal  in 
which  the  principal,  B.  H.  Stuart,  seeks  re- 
dress for  the  default  of  his  deputy.  It  grows 
out  of  the  contract  between  the  parties.  The 
law  did  not  require  Stuart  to  take  any  bond 
from  his  deputy.  In  his  effort  to  protect 
himself  against  the  delinquencies  of  his  dep- 
uty, he  was  at  liberty  to  take  a  bond  with 
such  conditions  as  to  him  seemed  best  He 
could  have  required  the  surety  to  Indemnify 
him  against  all  default  in  the  performance  of 
his  duties,  but  he  contented  himself  with  tak- 
ing indemnity  only  against  his  acts  of  lar- 
ceny and  embezzlement.  It  is  not  perceived 
that  this  can  affect  the  Jurisdiction  of  the 
tribunal  in  which  he  seeks  to  secure  such 
indemnity  as  he  is  entitled  to  demand  by 
virtue  of  his  contract  If  the  county  court 
has  Jurisdiction  over  the  subject,  it  would 
proceed  in  the  same  manner,  be  controlled 
by  the  same  mode  of  procedure,  be  governed 
by  the  same  law,  in  ascertaining  the  rights 
of  the  parties,  and  enter  the  same  Judgment 
as  would  under  like  conditions  have  been 
rendered  in  the  circuit  court  Section  912 
expressly  provides  that  any  motion  under 
section  010  or  section  911  may  be  made  in 
the  county  court  of  the  county  or  corporation, 
or  in  the  circuit  court  of  the  county  or  cor- 
poration, in  which  the  default  or  misconduct 
of  the  deputy  occurs  or  was  committed.  That 
section  has  been  construed  by  this  court  in 
Hall  V.  Ratliff,  98  Va.  827,  24  a  E.  1011.  in 
wlilch  the  Jurisdiction  of  a  county  court  over 
a  motion  by  a  county  treasurer  against  his 
deputy  and  sureties  is  fully  sustained. 
"Whether  or  not  the  deputy  has  ccHumitted 
any  default  or  misconduct  In  office,  and  to 
what  extent  if  any,  his  sureties  are  liable 
to  the  principal,"  are  questions  which,  as 
counsel  for  defendant  in  error  has  well  said, 
"can  only  be  determined  by  the  evidence  in- 
troduced on  the  trial  of  the  motion,  of  which 
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the  bond  upon  which  It  Is  sought  to  hold 
the  surety  Uable  would  torm  a  part" 

The  genera]  Jurisdiction  of  county  courts 
in  respect  to  pecuniary  matters  is  limited  to 
$100.  When,  therefore,  it  was  determined  to 
glTe  those  courts  Jurisdiction  over  contro- 
versies between  sheriffs,  sergeants,  or  other 
officers,  and  their  deputies^  on  account  of 
their  default  or  mi8c<mduct  in  c^ce,  it  was 
provided  that  the  Judgment  might  be  "for  the 
full  amount"  in  controversy.  It  seems  plain 
that  this  language  was  used,  not  as  a  limita- 
tion upon  the  Jurisdiction  of  the  county 
courts,  and  as  operating  to  confine  their  Ju- 
risdiction within  a  class  of  cases  in  which  the 
liability  of  the  deputy  and  his  sureties  would 
be  coextensive,  but  was  necessary  and  prop- 
er by  reason  of  the  fact  that  under  the  gen- 
eral law  the  Jurisdiction  of  cotmty  courts 
with  respect  to  matters  merely  pecuniary 
was  limited  to  sums  not  greater  than  $100, 
whereas,  with  respect  to  matters  embraced 
In  section  910,  it  was  the  purpose  of  the  Leg- 
islature that  the  county  courts  should  have 
Jurisdiction  over  them  without  respect  to 
the  amount  involved. 

There  is  no  error  in  the  Judgment  of  the 
drcnit  court,  and  it  is  affirmed. 

BUCHANAN,  J.,  absent 


(lOS  Va.  tU) 

FtJLKERSON  et  al.  v.  TAYLOR  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
14,  1904.) 

VENDOR  AND  PURCHASER— DEFECT  IN  TITLE— 
CONSTRVCTIVB  NOTICE  —  CORPORATIONS  — 
RAILROADS-JUDGMENT— DOCKBTINO— INDEX 
—LIEN— EXECUTION— COLLATERAL    ATTACK. 

1.  Under  Oode  1887,  §  8661,  requiring  every 
judgment  to  be  indexed  in  the  judgment  docket 
in  the  name  of  each  defendant,  the  watd 
"Same,"  occurring  immediately  below  the  name 
of  a  judgment  debtor  on  the  index,  constitntes 
a  sufficient  index  of  the  judgment  next  listed 
against  him. 

2.  An  execntion  which  is  voidable  but  not 
void,  cannot  be  attacked  in  another  case  in 
which  the  judgment  on  which  it  is  based  is 
sought  to  be  enforced. 

3.  Where  one  purchases  land  by  parol,  and 
is  put  in  possession,  he  is  not  protected,  to  ^e 
extent  of  the  purchase  price  paid,  as  to  judg- 
ments against  the  vendor,  until  he  has  acquir- 
ed a  perfect  e<;[uitable  title  by  paying  the  en- 
tire J^ice. 

4.  Where  an  examination  of  the  records  would 
have  shown  an  infirmity  in  the  title  to  a  right 
of  way  granted  to  a  railway  company,  it  is 
bound  by  notice  of  the  defect. 

5.  In  view  of  Code  1887.  §§  1079,  1083,  pro- 
viding how  a  railroad  corporation  may  acquire 
perfect  title  to  land  needed  for  its  purposes, 
U  is,  in  the  absence  of  charter  provisions  to 
the  contrary,  subject  to  the  same  rules  in  ac- 
quiring title  to  land  and  making  improvements 
thereon  as  private  individuals. 

6.  Where  a  railway  company  haa  acquired  a 
portion  of  its  right  of  way  by  a  defective  title, 
of  which  it  had  constructive  notice,  a  court 
may  decree  that  the  land  be  sold,  with  the 
portion  of  the  roadbed  thereon,  to  satisfy  a 
judgment  against  the  company's  vendor. 

t  &  See  Bzocution,  toI.  21.  Cent  Dig.  S  206. 


Appeal  from  Circuit  Court,  Lee  County. 

Suit  by  Eliza  A.  Taylor  and  others  against 
L.  D.  Fulkeraon  and  others.  From  a  decree 
in  favor  of  plaintiffs,  defendants  appeal.  Re- 
versed in  part 

'C.  T.  Duncan  and  H.  B,  Sewell,  for  appel- 
lants. R.  T.  Irvine  and  L.  T.  Hyatt,  for  ap- 
pellees. 

BUCHANAN,  J.  This  case  has  been  ap- 
pealed twice.  The  decision  of  the  court  in 
the  former  appeal  is  reported  tn  100  Va.  426- 
487,  41  S.  B.  868,  and  the  proceedings  had  in 
the  case  prior  to  that  time  are  set  out  in 
the  opinion  of  the  court 

The  first  assignment  of  error  upon  this  ap- 
peal is  that  the  court  erred  in  holding  that 
J.  M.  Wheeler,  Sr.,  at  the  time  he  purcliased 
and  paid  for  the  113.80  and  61  acre  tracts  of 
land  in  the  proceedings  mentioned,  had  ac- 
tual DOtlce  of  the  judgment  of  C.  B.  Baylor 
against  L.  D.  Fulkerson. 

The  appellees  assign  as  cross-error,  under 
rule  9  (45  S.  B3.  vi),  that  the  court  erred  in 
not  holding  tliat  Wheeler  had  constructive 
notice,  even  if  he  did  not  have  actual  notice^ 
of  that  judgment  If  this  be  true,  it  will  be 
unnecessary  to  consider  the  question  of  ac- 
tual notice. 

Upon  the  former  appeal,  it  appeared  that 
the  judgment  had  been  properly  docketed  up- 
on the  judgment  Hen  docket,  as  provided  by 
section  3560  of  the  Code  of  1887,  but  it  did 
not  appear  that  the  docketbig  had  been  tn- 
dezed  as  required  by  section  8561.  The  case 
was  remanded  to  the  circuit  court  without 
passing  upon  tliat  question.  After  the  case 
went  back,  the  deposition  of  the  clerk  of  the 
county  court  of  Lee  county  was  taken,  and 
with  his  deposition  was  filed  extracts  from 
the  index  of  the  judgment  lien  docket  One 
of  these  extracts  is  as  follows: 

*'Fulkerson  L.  D.  Cur.  &  et  al.  ads.  Emma 
Harber,  p.  168. 

*'Same  ads.  A.  L.  Pridemore,  p.  168. 

"Same  ads.  Rosetta  Harber,  p.  168. 

"Same  ads.  Bays  Children,  p.  168. 

"Same  ads.  Chas.  B.  Baylor,  p.  168.** 

The  circuit  court  was  of  opinion  that  the 
use  of  the  word  "Same"  in  the  index  in  the 
place  of  the  full  name  of  the  judgment  debt- 
or was  not  a  compliance  with  the  provisions 
of  section  3561  of  the  Code  of  1887,  which  re- 
quires that  every  judgment  shall  be,  as  soon 
as  it  is  docketed,  indexed  by  the  clerk  in 
the  name  of  each  defendant,  and  shall  not 
be  regarded  as  docketed  as  to  any  defendant 
in  whose  name  it  is  not  so  indexed. 

It  is  true,  as  contended,  that  the  name  uf 
L.  D.  Fulkerson,  the  judgment  debtor,  is  n«t 
written  out  in  the  index  to  the  docket  id 
which  the  Baylor  judgment  is  docketed,  yet 
the  word  "Same"  follows  the  name  of  L.  D. 
Fulkerson  in  such  connection  that  it  could 
refer  to  and  mean  nothing  else  than  "Lr.  D. 
Fulkerson."  If  it  does  not  mean  that,  it  is 
without  any  signification  whatever.  "Same" 
is  no  one's  name.     If  not  the  usual.  It  Is 
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a  very  common,  method  of  indexing  both  re- 
corded deeds  and  docketed  Judgments.  To 
hold  that  such  a  mode  of  Indexing  is  invalid 
would  unsettle  many  titles,  and  might  result 
in  much  injustice.  The  object  of  the  provi- 
sion of  the  Code  for  docketing  and  indexing 
abstracts  of  Judgments  is  to  apprise  third 
persons— as,  for  instance,  intending  purchas- 
ers—of the  existence  and  character  of  the 
Judgment  if  they  exercise  ordinary  care  and 
Intelligence.  Cooke  v.  Avery,  147  U.  S.  377, 
13  Sup.  Gt  346,  37  L.  Ed.  200.  In  the  case 
cited,  which  involved  the  construction  of  a 
statute  similar  to  theone  under  consideration, 
the  Supreme  Court  of  the  United  States  said: 
"The  only  ground  upon  which  this  abstract 
and  index  could  be  held  insufficient  was  that 
the  names  of  the  plaintiffs  were  not  given  in 
full  in  either  abstract  or  index.  Was  this 
omission  fatal  to  the  lien?  The  circuit  court 
did  not  think  so,  and  we  concur  In  that  view. 
Willis  V.  Smith,  66  Tex.  81  [17  S.  W.*  247]. 
*The  object  of  the  statute  is  not  to  incumber 
the  register  with  full  information,  but  to  ex- 
cite inquiry  and  indicate  the  source  of  full 
information.*  It  appears  to  us  that  the 
source  of  full  information  was  so  indicated 
in  this  Instance  that  no  reasonably  prudent 
or  cautious  inquirer  could  go  astray.*'  To 
hold  that  the  Index  to  the  docketed  Judg- 
ment in  this  case  is  sufficient,  it  is  not  nec- 
essary for  U8  to  go  as  far  as  did  the  Supreme 
Court  in  the  case  cited.  It  is  always  safest, 
however,  for  clerks,  in  the  performance  of 
their  duties  in  Indexing  recorded  writings 
and  docketed  Judgments,  to  comply  with  the 
letter  of  the  statute  Imposing  such  duties  up- 
on them. 

The  refusal  of  the  court  to  quash  the  ex* 
ecution  which  had  been  issued  upon  the  Bay- 
lor judgment  In  violation  of  the  agreement 
of  the  parties  is  assigned  as  error. 

The  administratrix  of  L.  D.  Fulkerson,  In 
an  answer  filed  on  the  8th  day  of  June,  1001, 
set  up  the  plea  of  the  statute  of  limitations 
to  the  judgment  of  Baylor,  upon  the  ground 
that  more  than  10  years  had  elapsed  between 
the  date  of  its  rendition  and  the  institution 
of  this  suit,  and  that  no  valid  execution  had 
ever  Issued  thereon.  She  filed  with  her  an- 
swer a  notice  served  upon  the  personal  rep- 
resentative of  the  judgment  creditor,  that  she 
would  on  the  7th  day  of  that  month  move 
the  chrcuit  court  to  quash  the  execution  in 
question  upon  the  ground  that  It  was  pre- 
maturely Issued.  Upon  the  same  day  upon 
which  the  answer  was  filed,  a  decree  was 
entered  In  this  cause  overruling  a  motion 
made  by  the  administrator  of  U  D.  Fulker- 
son. What  that  motion  was  is  not  disclosed 
by  the  record.  If  it  was  the  motion  to  quash 
.the  execution,  it  does  not  appear  to  have 
been  made  on  the  day  named  iti  the  notice, 
and,  besides,  could  not  have  been  legally 
made  in  this  case. 

Conceding  that  the  execution  was  improp- 
erly Issued,  It  was  not  void,  but  only  void- 
able.   Until  it  is  avoided  It  must  be  regarded 


as  a  valid  execution,  and  could  not  be  avoid- 
ed by  plea  or  proof  in  this,  a  collateral  suit 
Fulkerson  v.  Taylor,  supra. 

In  Beale*s  Adm*r  v.  Botetourt  Justices,  10 
Grat.  278,  the  execution  issued  more  than  a 
year  and  a  day  from  the  date  of  the  decree, 
without  any  proceeding  by  way  of  scire 
facias  or  otherwise  to  authorize  the  same. 
In  that  case  it  was  held— though  the  conclu- 
sion may  not  have  been  necessary  to  a  deci- 
sion of  the  case— that  the  validity  of  the  ex- 
ecution could  not  be  attacked  in  that,  a  col- 
lateral proceeding.  The  reasoning,  howev- 
er, of  Judge  Moncure  in  that  case,  and  the 
authorities  cited  by  him,  sustain  the  doctrine 
that  an  execution  issued  improperly,  which  is 
voidable,  but  not  void,  upon  a  judgment  or 
decree  rendered  in  one  case,  cannot  be  at- 
tacked In  another  case  in  which  such  judg- 
ment is  sought  to  be  enforced,  but  that,  if 
such  execution  is  to  be  avoided,  it  must  be 
done  in  some  independent  proceeding  insti- 
tuted for  that  purpose. 

The  appellees  also  assign  as  cross-error 
that  the  circuit  court  erred  in  decreeing  that 
the  sum  paid  by  J.  M.  Wheeler  on  the  pur- 
chase price  of  the  113  and  51  acre  tracts  of 
land  prior  to  the  rendition  of  the  Baylor 
judgment  should  be  a  lien  on  these  tracts  of 
land  prior  to  the  Baylor  judgment 

If  it  be  true,  as  insisted  by  counsel  for 
Wheeler's  heirs,  that  his  contract  of  pur- 
chase from  Fulkerson  was  in  parol;  that 
Wheeler  had  been  put  in  possession  under 
it,  and  paid  part  of  the  purchase  price  before 
the  Baylor  judgment  was  rendered  and  dock- 
eted—It does  not  to  the  extent  of  such  pay- 
ment give  them  priority  over  the  lien  of  the 
Baylor  Judgment  In  order  for  a  purchaser, 
under  a  contract  which  Is  not  required  to  be 
recorded,  to  be  protected  as  to  subsequent 
judgments  against  his  vendor,  he  must,  be- 
fore the  date  of  such  judgment,  have  become 
Invested  with  a  perfect  equitable  titie.  With- 
ers V.  Carter,  4  Grat  407,  412,  50  Am.  Dec. 
78;  Floyd,  etc.,  v.  Harding,  28  Grat  401,- 414, 
416;  March,  Price  &  Oo.  v.  Chambers,  80 
Grat,  at  page  303;  Long  v.  Hagerstown  Agri- 
cultural Co.,  30  Grat.  665;  Brown  v.  Butier, 
87  Va.  621,  13  S.  E.  71;  Powell  v.  Bell's 
Adm'r,  81  Va.  222.  Wheeler  did  not  have  at 
that  time  a  perfect  equitable  title,  as  be  had 
only  paid  a  part  of  the  purchase  price. 

Prior  to  the  Code  of  1887,  a  subsequent 
purchaser  under  a  contract  not  required  to 
be  recorded  was  not  protected  against  a 
prior  unrecorded  conveyance  unless  he  had 
paid  the  whole  purchase  price  before  he  re- 
ceived notice  of  the  unrecorded  conveyance. 
4  Minor's  Inst  968,  and  cases  there  cited. 
Now,  under  section  2472  of  that  Code,  such  a 
purchaser  is  protected  to  the  extent  of  the 
payments  made  when  he  receives  notice  of 
the  prior  unrecorded  deed  or  writing,  and 
has  a  lien  on  the  property  purchased  for  so 
much  of  the  purchase  money  as  he  had  paid 
before  notice.  But  this  highly  equitable  pro- 
vision has  no  application  to  judgment  cred- 
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Itors.  The  word  "writing,"  in  that  section, 
refers  to  contracts  In  writing  by  which  a 
party  acquires  some  interest  in,  not  to  judg- 
ments by  which  a  party  acquires  a  mere  lien 
upon,  land. 

The  action  of  the  court  in  decreeing  a  sale 
of  the  improvements  made  by  the  LoulSYlUe 
&  Nashville  Railroad  Company  on  the  Vauoy 
Railroad  strip,  and  especially  without  com- 
pensating the  railroad  company  for  said  im- 
provements, is  assigned  as  error. 

The  Vanoy  strip  of  land  conveyed  to  the 
railroad  company,  and  upon  which  it  had  con- 
structed its  improvements,  it  Is  conceded  by 
the  assignment  of  error,  was  liable  for  the 
liens  for  which  it  was  decreed  to  be  sold, 
but  the  contention  is  that  the  improvements 
placed  thereon  by  the  railroad  company  are 
not  liable.  This  contention  is  based  upon 
two  grounds:  First,  that  the  railroad  com- 
pany made  its  improvements  in  good  faith, 
believing  that  It  had  good  title  to  the  strip 
of  land;  second,  that  the  same  principles  of 
law  do  not  apply  to  allowances  for  improve- 
ments when  made  by  a  public  improvement 
company  or  corporation  like  a  railroad  as  ap- 
ply when  made  by  private  individuals. 

Am  to  the  first  ground,  that  the  railroad 
company  made  Its  improvements  in  good 
faith,  believing  that  it  had  good  title  to  the 
land:  This  contention  is  not  sustained  by 
the  facts.  The  railroad  company,  when  it 
purchased  the  land  and  made  its  improve- 
ments thereon,  knew,  or  ought  to  have 
known,  that  it  was  not  acquiring  a  good  title. 
An  examination  of  the  records  would  have 
shown  this,  and  that  judgments  against  Ful- 
kerson,  theretofore  or  thereafter  rendered,  In 
the  then  condition  of  the  title,  would  bind 
the  land  in  its  hands.  Under  these  circum- 
stances, it  is  Immaterial  whether  or  not  it 
bad  actual  notice  of  the  infirmity  of  the  title. 
It  had  the  means  of  knowledge,  and  means 
of  knowledge  with  the  duty  of  using  them 
is  equivalent  to  knowledge  itself.  Jameson 
V.  Rixey,  94  Va.  342-348,  26  S.  B.  861,  64  Am. 
St.  Rep.  726,  and  cases  cited. 

As  to  the  second  ground,  that  a  railroad 
or  other  quasi  public  corporation  Is  not  gov- 
erned by  the  same  principles  as  are  private 
individuals,  in  claiming  for  comi>ensation  for 
the  value  of  Improvements:  Code  1887,  SS 
1079,  1083,  provide  how  such  corporations 
may  acquire  perfect  title  to  lands  needed  for 
their  purposes,  and  transfer  any  controversy 
as  to  the  title  to  the  lands,  or  as  to  incum- 
brances upon  them,  to  the  damages  assessed 
in  the  condemnation  proceedings.  G.  &  W. 
Railroad  Co.  v.  W.  C.  &  St.  L.  Ry.  Co.,  09 
Va.  715,  723,  40  S.  E.  20.  Where  such  a  cor- 
X»oration  attempts  to  acquire  title  to  lands 
by  purchase  from  the  occupant  or  supposed 
owner,  we  know  of  no  rule  of  law  which  ex- 
empts it  from  the  ordinary  principles  of  law 
applicable  to  private  individuals  purchasing 
under  like  circumstances.  A  corporation,  ex- 
cept where  it  is  otherwise  provided  in  its 
charter,  expressly  or  by  clear  implication,  in 


the  acquisition  and  use  of  its  property,  the 
exercise  of  its  powers,  and  the  transaction 
of  its  business,  stands  upon  the  same  toot- 
ing as  private  individuals.  See  R.  &  F.  R. 
Co.  V.  City  of  Richmond,  26  Grat  83;  Bank 
V.  Billings,  4  Pet.  514,  7  L.  Ed.  939;  Hope  v. 
N.  &  W.  R.  Co.,  79  Va.  283. 

It  is  further  insisted  that,  even  if  the  rail- 
road company  Is  not  entitled  to  compensation 
for  the  value  of  the  improvements  it  placed 
upon  the  land,  the  court  erred  in  decreeing  a 
sale  of  the  strip  of  land  with  the  Improve- 
ments thereon.  A  number  of  cases  are  cited 
to  sustain  this  contention.  Conceding  that 
it  is  true,  as  these  cases,  or  some  of  them, 
at  least,  hold,  that  detached  portions  of  the 
roadbed  of  a  railroad  cannot  be  sold  to  sat- 
isfy judgment  or  other  liens  upon  its  prop- 
erty for  debts  of  the  company,  it  does  not 
follow  that,  where  a  railroad  company  has 
constructed  a  part  of  its  roadbed  upon  lands 
which  are  subject  to  liens  of  judgments 
against  the  persons  trom  whom  it  acquired 
the  lands,  such  lands  cannot  be  sold  to  sat- 
isfy such  liens.  The  lien  creditor  has  no 
claim  against  the  railroad  company.  It  can 
pay  the  debt,  if  it  chooses,  and  relieve  the 
property  of  the  lien,  but  the  creditor  cannot 
compel  it  to  do  so.  Where  a  railroad  is  In 
the  hands  of  a  receiver  of  the  court,  as  was 
the  case  of  Wheeling  Bridge  &  Terminal  Ry. 
Co.  V.  Reymann  Brewing  Co.,  90  Fed.  189, 
32  0.  C.  A.  671,  cited  and  much  relied  on  by 
appellants'  counsel,  the  court  might,  as  was 
suggested  in  that  case,  direct  the  liens  to  be 
paid  out  of  the  earnings  of  the  railroad,  or 
it  might,  if  the  railroad  was  insolvent,  direct 
a  sale  of  the  entire  property  of  the  railroad 
company,  and  a  satisfaction  of  the  liens 
out  of  the  proceeds  of  sale.  But  where  the 
railroad  company  is  solvent  and  not  in  the 
hands  of  a  receiver,  as  in  the*  case  at  bar, 
how  can  the  court  control  its  earnings,  or  or- 
der a  sale  of  its  entire  property  to  satisfy 
a  debt  which  it  does  not  owe? 

In  the  case  of  Hope  v.  N.  &  W.  R.  Co.) 
supra,  where  the  same  arguments  of  public 
policy  and  inconvenience  were  urged  as  in 
this  case  against  interference  with  the  opera- 
tions of  a  railroad  company  by  depriving  it  of 
a  part  of  its  roadbed,  it  was  said  by  Judge 
Lewis,  in  delivering  the  opinion  of  the  court, 
*that  questions  of  Inconvenience  discussed  by 
counsel  cannot  be  considered  by  the  court 
The  fact  is  that  the  defendant  unlawfully 
withholds  possession  of  the  plaintiff's  prop- 
erty, to  which  it  has  acquired  no  title,  and 
for  which  he  has  received  no  compensation. 
It  is  competent,  however,  for  the  company,  if 
it  cannot  acquire  the  land  by  private  agree- 
ment, to  condemn  it;  and  thus  it  is  hardly 
probable  that  public  inconvenience  will  re- 
sult from  a  reversal  of  the  judgment  com- 
plained of.  But  be  that  as  it  may,  the  plain- 
tiff has  not  shown  himself  entitled  to  recover, 
and  the  judgment  must  be  reversed."  If  a 
plaintiff  In  an  action  of  unlawful  detainer 
is  entitled  to  a  writ  of  possession,  as  was  ad- 
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judged  In  that  case,  for  a  detached  portion 
ot  the  bed  of  the  railroad,  clearly  the  judg- 
ment lien  creditor  in  this  case  can  subject 
the  detached  portion  of  the  railroad  upon 
which  he  has  a  lien  to  Its  payment  by  a  sale 
thereof. 

We  are  of  opinion  that  the  circuit  court  did 
not  err  in  decreeing  a  sale  of  said  strip  of 
land,  including  the  improvements  thereon. 
The  Baylor  judgment,  haying,  as  we  have 
seen,  been  properly  docketed,  is  a  prior  lien 
upon  all  the  lands  directed  to  be  sold  by  the 
decree  appealed  from,  including  said  railroad 
strip,  and  is  also  a  lien  upon  the  strip  of  land 
purchased  by  the  said  railroad  company  from 
J.  M.  Wheeler,  together  with  its  improye- 
ments,  and  the  circuit  court  erred  in  not  so 
holding. 

The  decree  appealed  from  must  be  reversed 
In  so  far  as  it  is  in  conflict  with  the  views 
expressed  in  this  opinion,  and  afllrmed  in 
other  respects,  and  the  cause  will  be  remand- 
ed to  the  circuit  court  for  further  proceedings 
to  be  had  in  accordance  with  law*  and  not  in 
conflict  with  this  opinion. 
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FLANABY  et  al.  v.  KANE  et  aL 

(Supreme  Gonrt  of  Appeals  of  Virginia.    Jan. 
14. 1904.) 

LUBNS-JUDOMBNT  CREDITORS— DEBD-NOTIOB 
TO  QRANTHB-CONSTRUCTION  — UMITATI0N8 
—STATUTES— RAILROADS— RIGHT  OF  WAY- 
IMPROVEMENTS— SALE-PUBLIC  POLICY— EQ. 
UITY— MAXIM-JUDICIAL  SALBt-^JAVBAT  EMP- 
TOR—APPEAL  AND  ERROR-SUPREME  COURT 
-JURISDICTION-CONSTITUTIONAL  LAW. 

1.  One  paying  the  purchase  price  of  land  un- 
der contract  with  the  grantor,  but  having  the 
coDTeyance  made  to  a  third  person,  is  the  eq- 
nitable  owner  of  the  land  at  the  time  conyeyed. 

2.  Facts  disclosed  by  a  deed,  which  is  a  link 
In  the  chain  of  title  under  which  right  to  pos- 
session is  claimed,  are  binding  on  one  assert- 
ing title  by  reason  of  such  de^. 

3.  Where  there  is  no  exception  to  the  report 
Df  a  commissioner  on  a  question  of  fact,  ob- 
jection cannot  be  made  for  the  first  time  on 
appeal. 

4.  Where  a  deed  conveyed  a  right  of  way  to 
lands  ''lying  in  the  county  of  Wise''  the  convey- 
ance will  be  limited  to  his  lands  in  Wise  coun- 
ty, though  the  grantor  owns  lands  in  other 
counties,  title  to  right  of  way  throngh  which, 
under  the  terms  of  the  deed,  without  the  lim- 
itation, would  pass  to  the  grantee. 

5.  Code  188t,  i  2915,  limiting  the  time  with- 
in which  suit  may  be  brought  to  recover  land, 
has  no  application  to  the  suit  of  a  judgment 
creditor  to  enforce  bis  lien  against  the  land. 

6.  Code  1887,  S  3573,  providing  that  no  suit 
shall  be  brought  to  enforce  the  hen  of  a  judg- 
ment on  which  the  right  to  issue  an  execution 
or  bring  a  scire  facias  or  action  is  barred  un- 
der other  sections  of  the  Code,  does  not  affect 
the  validity  of  a  decree  of  sale  of  lands  by  a 
court  of  equity  in  a  proceeding  brought  within 
the  time  for  issuance  of  execution  or  bringing 
a  scire  facias  or  action. 

7.  It  is  not  against  public  policy  to  decree  a 
sale  of  a  portion  of  a  roadbed  of  a  railroad  to 
satisfy  prior  liens  on  the  land. 

8.  Enforcement  of  judgment  lien  against 
grantees  of  judgment  debtor  does  not  involve 
the  equity  maxim  that  he  who  comes  into  eq- 
uity must  do  equity. 


9.  The  rule  of  caveat  emptor  applies  to  ju- 
dicial sales. 

10.  After  a  judgment  creditor  has  docketed  his 
judgment,  grantees  of  the  judgment  debtor  put 
improvements  on  the  lands  at  their  peril. 

11.  Const,  f  88,  providing  that  the  Supreme 
Court  of  Appeals  may  have  jurisdiction  in  dvil 
cases  involvmg  not  less  than  $300,  does  not 
proprio  vigore  confer  that  jurisdiction. 

Appeal  tt(mx  Circuit  Court,  Lee  County. 

Suit  by  L  P.  Kane  and  others,  as  creditors 
of  James  P.  Barron,  to  subject  land  owned 
by  the  latter  or  conveyed  to  others  by  him  to 
the  payment  of  Judgments.  From  a  decree 
in  favor  of  plaintiffs,  C.  B.  Flanary  and  oth- 
ers, grantees  of  Barron,  appeal.  Modified 
and  affirmed. 

Bullitt  &  Kelly  and  Duncan  &  Sewell,  for 
appellants.    B.  T*  Irvine,  for  appellees. 


BUCHANAN,  J.  This  is  a  creditors'  suit 
to  subject  the  lands  now  owned  by  Jamee  P. 
Barron  and  certain  lands  formerly  owned  or 
claimed  to  have  been  owned,  by  him  to  the 
payment  of  the  Judgments  asserted  in  this 
case. 

C.  B.  Flanary,  one  of  the  petitioners  for 
appeal,  assigns  as  error  the  action  of  the 
court  in  holding  the  Hall  tract  of  land,  now 
owned  by  him,  liable  to  said  Judgments. 

The  ground  of  his  contention  is  that  Bar^ 
ron  never  had  any  such  interest  in  the  Hall 
land  as  could  be  subjected  to  his  debts,  or, 
if  he  did,  that  he  (Flanary)  was  a  bona  fide 
purchaser  for  value,  without  notice  of  such 
interest 

Flanary  claims  that  about  the  2d  of  De- 
cember, 1891,  Barron  offered  to  sell  the  Cove 
HiU  tract  of  land  to  J.  A.  G.  Hyatt  at  the 
price  of  $7,000,  who  declined  at  first  to  pur- 
chase it,  but  afterwards  purposed  to  do  so  if 
Barron  would  accept  in  payment  thereof  cer- 
tain property,  among  which  was  the  Hall 
tract  of  land,  valued  at  $2,000.  Barron  de- 
clined Hyatt's  proposition,  but  afterwards 
returned  to  Hyatt's  house  and  accepted  it 
On  both  occasions  when  Barron  was  nego- 
tiating with  Hyatt  he  was  accompanied  by 
W.  N.  G.  Slemp,  from  whom  Barron  was  en- 
deavoring to  purchase  the  tract  of  land 
known  as  the  "Bruce  Tract"  After  the  first 
interview  between  Barron  and  Hyatt,  Slemp 
proposed  to  Barron  that,  if  he  and  Hyatt 
traded,  he  would  take  the  Hall  tract  of  land 
in  part  payment  of  the  purchase  price  of  the 
Bruce  tract,  and  with  this  understanding 
Barron  returned  to  Hyatf  s,  and  accepted  his 
proposition,  and  also  entered  into  a  contract 
with  Slemp  for  the  purchase  of  the  Bruce 
land.  Barron  executed  a  title  bond  to  Hyatt, 
by  which  he  sold  and  agreed  to  convey  to 
him  the  Cove  Hill  tract  of  land  upon  the 
payment  of  the  consideration  stated  above. 
In  that  tiUe  bond  it  is  provided  that  "the 
said  Hyatt  is  then  to  convey  said  Barron  at 
the  price  of  $2,000  the  HaU  tract  of  landL" 
At  the  same  time  Barron  executed  a  title 
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bond,  by  which  he  sold  the  Hall  tract  ot 
land  to  Slemp  at  the  price  of  $2»000,  and 
bonnd  himself  to  make  or  cause  to  be  made 
a  good  title  thereto.  It  was  then  agreed  that 
deeds  should  be  prepared— one  by  which  Bar- 
ron and  his  mother  shonld  convey  the  Ck>Te 
Hill  land  to  Hyatt,  another  by  which  Slemp 
and  wife  should  convey  the  Bruce  land  to 
Barron,  and  a  third  by  which  Hyatt  and 
wife  should  convey  the  Hall  tract  to  Slemp. 
Hyatt  prepared  all  the  deeds,  and  on  or  about 
the  11th  of  that  month  they  were  executed. 
There  was  no  tripartite  agreement  between 
Hyatt,  Barron,  and  Slemp,  as  Mr.  Flanary 
inrists,  by  which  Slemp  purchased  the  land 
from  Hyatt  or  Hyatt  sold  it  to  Barron  for 
Slemp.  Slemp  was  no  party  to  the  agree- 
ment between  Barron  and  Hyatt  Hyatt  was 
not  a  party  to  the  agreement  between  Bar- 
ron and  Slemp.  Barron  paid  Hyatt  the  con- 
sideration for  the  Hall  land,  and  by  his  di- 
rection Hyatt  conveyed  it  directly  to  Slemp. 
Barron  was  clearly  the  equitable  owner  of 
the  Hall  tract  of  land  when,  by  his  direction, 
it  was  conveyed  to  Slemp.  Mr.  Flanary  in- 
sists tliat,  even  if  this  be  so,  he  had  no  no- 
tice of  it  when  he  purchased  and  paid  for  the 
Hall  land,  and  that  he  is  entitled  to  protect 
tion  as  a  bona  fide  purchaser  for  value,  and 
without  notice.  There  is  no  evidence  that 
Mr.  Flanary  had  actual  notice  that  Barron 
was  ever  the  equitable  owner  of  the  Hall 
tract  of  land,  but  the  recorded  deed  from 
Hyatt  to  Slemp  of  December  11,  1891,  con- 
tains a  statement  which  shows  that  Barron 
had  an  interest  in  the  land.-  That  statement 
is  as  follows:  '*Witnesseth,  that  the  parties 
of  the  first  part,  for  and  in  consideration  of 
a  deed  executed  by  James  P.  Barron  and 
Louisa  J.  Barron  for  200  acres  of  land  on 
Gove  Hill,  being  lots  Nos;  4,  5,  6  and  7  as 
partitioned  among  B.  F  Harber's  heir%  to 
the  parties  of  the  first  part,  in  which  the 
following  conveyance  was  taken  and  is  con- 
sidered at  the  price  of  two  thousand  dol- 
lars, the  parties  of  the  first  part  doth  by 
these  presents  grant,  bargain,  sell  and  con- 
vey unto  the  said  W.  N.  G.  Slemp,  at  the  in- 
stance of  the  said  James  P.  Barron,  the  fol- 
lowing described  tract  or  parcel  of  land,  be- 
ing the  lot  deeded  to  Joannah  Hall  and  her 
husband,  John  Hall,  by  the  heirs  of  John  W. 
Slemp,  and  by  them  deeded  to  said  J.  A.  G. 
Hyatt;  which  tract  of  land  is  bounded  as 
follows."  Then  follows  a  description  of  the 
land  by  metes  and  bounds.  This  deed  was  a 
link  in  the  chain  of  title  under  which  Flan- 
ary claimed.  It  was  his  duty  to  examine  it 
before  purchasing.  Means  of  knowledge, 
with  the  duty  oT  using  it,  is  equivalent  to 
knowledge  itself.  Jameson  v.  Rixey  et  al., 
04  Ya.  342,  26  S.  E.  861,  64  Am.  St  Rep. 
726,  and  cases  cited;  Fulkerson  v.  Taylor 
(decided  at  this  term  of  court)  46  8.  B.  809. 

The  second  error  assigned  by  C.  E.  Flan- 
ary is  that  the  court  erred  when  it  decreed 
Bald  land  (Hall  tract)  to  be  sold,  in  not  sub- 


stituting or  subrogating  W.  N.  G.  Slemp  to 
the  sum  of  $2,000,  which  was  the  purchase 
price  of  said  land,  and  which  he  had  paid  to 
Barron  for  Hyatt,  and  which  Hyatt  had  held 
for  Barron  towards  the  purchase  price  of  the 
Bruce  land.  This  assignment  of  error  seems 
to  be  based  upon  the  view  that  Slemp  was 
a  party  to  the  agreement  by  which  Barron 
purchased  the  Hall  land  from  Hyatt  As 
we  have  before  seen  in  discussing  the  first 
assignment  of  error,  Slemp  was  no  party  to 
the  agreement  between  Barron  and  Hyatt  of 
December  2,  1891.  He  did  not  pay  Hyatt 
$2,000,  the  purchase  price  of  the  Hall  land, 
for  Barron.  Barron  paid  the  purchase  price 
thereof  himself,  and  had  the  land  conveyed 
directly  to  Slemp  In  part  payment  of  the 
purchase  price  of  the  Bruce  land. 

The  third  and  last  assignment  of  error 
made  by  0.  B.  Flanary  is  that,  if  he  is 
wrong  in  the  first  and  second  assignments  of 
error,  then  he  is  advised  the  court  erred  in 
decreeing  a  sale  of  the  entire  Hall  tract,  but 
should  only  have  decreed  the  sale  of  one- 
half  thereof. 

It  is  true  that  the  mother  of  J  P.  Barron 
united  with  him  in  his  deed  to  Hyatt  con- 
veying the  Gove  Hill  land,  and  that  said  land 
was  paid  for  in  part  by  the  Hall  land;  but 
there  is  nothing  in  the  record  to  show  that 
she  claimed  any  interest  in  the  Hall  land 
Flanary,  in  his  answer,  does  not  raise  this 
question.  The  commissioner,  in  his  report 
of  liens  and  of  the  lands  which  are  liable 
to  their  payment,  reports  that  the  Hall  land 
is  liable  to  the  payment  of  all  the  liens  in 
Statement  G,  except  as  to  certain  named 
Judgments.  There  was  no  exception  to  this 
report  upon  the  ground  that  Mrs.  Barron,  the 
mother,  owned  any  Interest  in  the  land. 
That  question  was  not  raised  in  the  circuit 
court,  and  it  is  too  late  now  to  raise  it 
here  after  the  report  of  the  commissioner 
that  the  entire  tract  was  liable  to  the  judg- 
ments was  confirmed  without  exception  on 
that  ground. 

The  Virginia  &  Southwestern  Railway 
Company,  ^B.  S.  Olarke,  and  Thomas  Clyde 
assign  as^error  the  action  of  the  court  in 
holding  that  certain  judgments  against  James 
P.  Barron  were  liens  upon  the  right  of  way 
of  said  railroad  company,  with  the  improve- 
ments thereon,  through  lots  Nos.  21  and  22 
of  the  W.  N.  G.  Barron,  Sr.,  land,  lying  in 
Lee  county. 

Whether  or  not  the  said  strip  of  land  is 
subject  to  the  Judgments  for  the  payment  of 
which  the  court  decreed  its  sale  depends  up- 
on the  construction  of  a  deed  executed  by 
W.  N.  G.  Barron,  Sr.,  and  wife  to  the  Bristol 
Coal  &  Iron  Narrow  Gauge  Railroad  Com- 
pany on  the  6th  day  of  January,  1881.  The 
deed  describes  the  land  conveyed  as  lying 
in  Wise  county.  This  description,  it  is  con- 
tended by  appellants.  Is  a  false  description, 
and  will  be  regarded  as  mere  surplusage, 
since  the  deed  as  a  whole  shows  that  a  right 
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of  way  was  intended  to  be  conveyed  through 
Barron's  whole  farm,  which  was  located  in 
both  Lee  and  Wise  counties. 

The  motives  of  the  parties  in  entering  into 
the  contract  evidenced  by  the  deed,  as  set 
out  therein,  and  the  description  of  the  land 
affected  by  it  are  as  follows: 

"Whereas,  it  is  proposed  by  the  Bristol 
Coal  and  Iron  Narrow  Gauge  Railroad  Com- 
pany to  lay  out  and  construct  and  to  oper- 
ate their  road  from  Bristol-Goodson,  in 
Washington  county,  through  and  across  the 
lands  of  W.  N.  G.  Barron  and  Anna  Barron, 
of  the  county  of  Wise  and  Lee,  and  state  of 
Virginia,  by  way  of  Estillville  and  Spears 
Perry,  in  Scott  county,  to  a  point  at  or  near 
Big  Stone  Gap,  in  Wise  county,  Virginia,  and 
to  extend  its  line  from  any  point  on  the 
same  to  Cumberland  Gap,  at  any  time  when 
a  majority  of  the  stockholders  shall  deem  It 
to  the  interest  of  said  company  to  do  so. 

"And,  whereas,  for  these  purposes,  the  said 
railroad  company  propose  and  desire  to  pur- 
chase of  the  said  Barron  and  wife  a  belt  of 
land  fifty  (50)  feet  in  width  along,  and  lying 
equally  on  either  side  of,  the  center  line  of 
their  railway  track,  as  the  same  may  be 
finally  located  and  established,  with  the  priv- 
ilege of  any  increase  of  such  width  at  any 
point  of  the  line  as  may  be  required  to  em- 
brace deep  cuts  and  fills,  waste  and  borrow- 
ing pits,  as  needed  in  the  construction  of  the 
said  railway  through  his  said  land. 

"And,  whereas,  the  said  W.  N.  G.  Barron 
and  wife  believe  an  appreciation  in  the  value 
of  his  property  will  arise  by  the  construc- 
tion of  the  said  road,  and  his  estate  so  mate- 
rially benefited  by  the  same,  now,  therefore, 

"This  indenture,  made  this  6th  day  of  Jan., 
1881,  between  the  said  Wm.  N.  G.  Barron 
and  Anna  Barron,  his  wife,  and  the  Bristol 
Goal  and  Iron  Narrow  Gauge  Railroad  Com- 
pany, 

"Witnesseth,  that  the  said  Wm.  N.  Q.  Bar- 
ron and  Anna  Barron,  his  wife,  for  and  in 
consideration  of  one  dollar  ($1.00)  to  them 
in  band  paid  by  the  said  Bristol  Coal  and 
Iron  Narrow  Gauge  Railroad  Company,  the 
receipt  of  which  is  hereby  acknowledged, 
have  given,  granted,  bargained  and  sold,  and 
by  these  presents  do  give,  grant,  bargain,  sell 
and  convey,  in  fee  simple,  and  with  general 
warranty,  to  the  said  Bristol  Coal  and  Iron 
Narrow  Gauge  Railroad  Company,  all  right, 
title,  interest  and  estate  in  and  to  a  piece  or 
lot  of  land  fifty  (50)  feet  in  width,  along  the 
line  of  said  company's  railroad,  as  the  same 
may  be  finally  located  and  established,  meas- 
uring twenty-five  (25)  feet  at  right  angles 
from  the  center  line  of  the  same  on  either 
side,  and  extending  for  the  entire  length  of 
the  said  railroad  through  the  land  and  prem- 
ises of  the  said  Wm.  N.  G.  Barron;  the  same 
lying  in  the  county  of  Wise;  and  also  such 
additional  width  of  land  on  each  side  of  the 
said  twenty-five  (25)  feet  as  may  be  required 
to  construct  any  deep  cut  or  filling  found 
necessary  in  the  grading  of  th^  said  road. 


and  such  land  as  may  be  necessary  for  waste 
and  borrowing  pits,  and  any  other  purpose 
necessary,  and  also  sufficient  timber  for  cross- 
ties,  stringers,  and  for  other  purposes  as  the 
same  may  be  needed  in  the  construction  of 
the  said  railroad  through  his  said  land.'* 

It  is  well  settled  tliat  where  the  subject- 
matter  of  a  deed  or  will  is  sufficiently  and 
clearly  ascertained,  though  there  be  added 
particulars  of  description  which  are  found  to 
be  false  or  mistaken,  effect  will  be  given  to 
the  grant  or  devise  notwithstanding,  and 
these  false  or  mistaken  particulars  of  de- 
scription will  be  rejected.  In  such  a  case  the 
maxim,  "falsa  demonstratio  non  nocet  cum 
de  corpore  constat,"  applies.  Wootton  v. 
Redd's  Ez'r,  12  Grat  196,  208;  State  Savings 
Bank,  etc.,  v.  Stewart,  93  Va.  447,  451,  25  S. 
E.  543.  But,  in  order  to  bring  a  case  within 
the  infiuence  of  the  principle  invoked,  it 
must  appear  that  the  other  words  of  the  g^rant 
or  devise  give  a  clear,  certain,  and  unam- 
biguous description  of  the  subject  granted  or 
devised,  and  that  the  particulars  given  are 
but  words  of  suggestion  and  affirmation  su- 
peradded as  further  description  of  a  subject 
otherwise  and  sufficiently  described.  If,  on 
the  other  hand,  such  particulars  are  restrict- 
ive in  their  character,  if  they  serve  to  nar- 
row and  limit  the  extent  of  the  subject  point- 
ed out  by  the  other  words,  they  can  never 
be  rejected.  Wootton  v.  Redd's  Ex'r,  12  Grat 
211;  State  Sav.  Bank  v.  Stewart,  93  Va.  451, 
452,  25  S.  E.  543;  2  Minor's  Inst  (4th  Ed.) 
1063-1065. 

Applying  these  principles  of  construction  to 
the  deed  under  consideration,  it  seems  to  os 
clear  that  the  words  of  the  deed  describing 
the  land  conveyed  as  "lying  in  the  county  of 
Wise"  cannot  be  treated  or  rejected  as  super- 
fluous. The  other  parts  of  the  deed  are  very 
general.  The  railroad  had  not  then  been  lo- 
cated, and  was  not  located  until  several  years 
afterwards.  Where  it  would  run  was  not 
known.  The  grantor  owned  lands,  as  appears 
from  the  record,  in  the  counties  of  Soott, 
Lee,  and  Wise.  Without  the  words  describ- 
ing the  land  as  "lying  in  the  county  of  Wise," 
the  language  of  the  deed  was  sufficiently 
broad  to  cover  any  tract  of  land  of  the  grmn- 
tor  through  which  the  railroad  company  or  its 
successors  might  locate  the  road.  The  super- 
added words  cannot  be  regarded  as  merely 
words  descriptive  of  a  subject  already  suffi- 
ciently described,  but  must  be  regarded  as 
words  of  restriction.  To  reject  them  would 
be  to  construe  the  deed  as  conveying  the  Lee 
county  land  as  well  as  the  Wise  county  land. 
**If  the  words,"  as  was  said  by  Judge  Lee  in 
Wootton  V.  Redd's  Ex'r,  supra,  **be  restrict- 
ive, they  can  never  be  rejected;  and  it  must 
be  equally  clear  that  they  cannot  be  rejected 
if  it  be  doubtful,  as  they  stand,  whether  they 
are  descriptive  merely  or  descriptive  and  re- 
strictive. For  while  there  is  such  doubt  it 
can  never  be  said  that  the  subject  is  clearly 
and  sufficiently  described.  Nor,  in  such  a 
case,  will  the  law  intend  error  or  falsehood.** 
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To  reject  them  would  violate  another  well- 
settled  rule  of  construction  that  every  part 
of  a  writing  must  be  so  construed,  If  possible, 
as  to  take  effect  By  holding  that  the  deed 
only  conveyed  a  right  of  way  through  such 
part  of  the  grantor's  land  as  lies  in  Wise 
county,  we  give  some  effect  to  every  part  of 
the  deed. 

The  railroad  company,  Clarke,  and  Clyde 
assign  as  error  the  court's  action  in  decree- 
ing a  sale  of  the  said  right  of  way,  because 
the  railroad  company  and  those  under  whom 
it  claims  have  had  the  actual  adverse  posses- 
sion of  the  property  for  more  than  10  years 
prior  to  the  commencement  of  this  suit. 

The  statute  of  limitations  invoked  has  no 
application  to  this  case.  This  is  clear  from 
the  language  of  that  statute  (section  2915  of 
the  Code  of  1887)  and  of  the  statute  (section 
3573)  which  limits  the  time  within  which 
Judgment  liens  may  be  enforced  In  equity. 
.  Section  2915  applies  only  to  the  right  to 
make  an  entry  or  to  bring  an  action  to  re- 
cover land.  The  suit  of  a  Judgment  creditor 
to  enforce  his  lien  against  land  is  not  a  suit 
to  recover  it.  He  has  no  right  to  the  pos- 
session of  the  land.  "The  principle  on  which 
the  statute  of  limitations  is  founded,"  as  was 
said  by  Mr.  Justice  Miller,  speaking  for  the 
Supreme  Court  of  the  United  States,  in  Pratt 
V.  Pratt,  96  U.  S.  704,  24  L.  Ed.  805,  "is  the 
laches  of  the  plaintiff  in  neglecting  to  assert 
hlB  right  If,  having  the  right  of  entry  or 
the  right  of  action,  he  fails  to  exercise  it 
within  the  reasonable  time  fixed  by  the  stat- 
ute, he  shall  be  barred  forever.  But  this 
necessarily  presupposes  the  right  of  entry  or 
the  right  to  bring  suit  There  can  be  no 
laches  in  failing  to  bring  an  action  when  no 
right  of  action  exists." 

Section  3573  provides  that  no  suit  shall  be 
brought  to  enforce  the  lien  of  a  Judgment 
upon  which  the  right  to  issue  an  execution 
or  bring  a  scire  facias  or  action  is  barred  by 
sections  3577  and  3578.  This  implies,  as  has 
been  frequently  decided,  that  as  long  as  the 
right  to  issue  an  execution  or  bring  a  scire 
facias  or  action  thereon  exists,  the  lien  may 
be  enforced  in  equity,  and  this  Is  so  not  only 
when  the  lands  subject  to  the  lien  of  the 
Judgment  are  in  the  hands  of  the  Judgment 
debtor,  but  also  in  the  hands  of  subsequent 
purchasers,  whether  they  had  actual  notice 
or  not,  if  the  Judgment  was  duly  docketed. 
Taylor  v.  Spindle,  2  Grat  44;  Leake  v.  Fer- 
guson, IdL  419;  Borst  v.  Nalle,  etc.,  28  Grat 
428;  Hutcheson  v.  Grubbs,  SO  Va.  251;  4 
Minor's  Inst  (4th  Ed.)  314,  and  eases  cited. 

They  also  claim  that,  although  the  strip 
of  land  in  question  was  subject  to  the  Judg- 
ment liens,  as  the  court  held,  it  erred  in  de- 
creeing a  sale  of  the  strip,  because  a  railroad 
company  is  a  quasi  public  corporation,  and 
it  is  against  public  policy  to  sell  a  portion 
of  a  railroad  track.  This  question  was  con- 
sidered and  passed  upon  In  the  case  of  Ful- 
kerson,  etc.,  v.  Taylor,  etc.  (decided  at  this 
term  of  the  court)  46  S.  B.  309,  and  a  con- 


trary conclusion  reached.  It  is  unnecessary, 
therefore,  to  do  more  than  to  refer  to  the 
opinion  in  that  case  for  the  reasons  which 
induced  us  to  reach  a  conclusion  adverse 
to  the  contention  of  the  appellants. 

They  further  assign  as  error  the  action  of 
the  court  in  holding  that  the  improvements 
on  the  land,  as  well  as  the  land  itself,  are 
liable  to  the  lien  of  the  Judgments. 

It  is  conceded,  and  properly  so,  that  the 
provisions  in  chapter  124  and  chapter  125  of 
the  Code  on  the  subject  of  improvements, 
have  no  application  to  a  Judgment  creditor 
seeking  to  enforce  his  lien  upon  the  land, 
upon  which  improvements  have  been  made. 
The  language  of  the  statutes  referred  to,  when 
considered  as  a  whole,  clearly  shows  that 
their  provisions  for  allowing  compensation 
for  improvements  only  apply  to  actions  of 
ejectment  or  to  cases  in  which  a  decree  or 
Judgment  is  rendered  against  a  defendant  for 
land.  This  was  the  construction  placed  up- 
on them  by  President  Moncure,  if  not  by 
the  whole  court  in  Graeme  v.  Cullen,  23 
Grat  266-295;  by  Judge  Staples  in  Wood, 
etc.,  V.  Krebbs,  33  Grat  685-691;  and  by 
Judge  Lewis  in  Efllnger  v.  Hall,  81  Ya.  94- 
107. 

The  contention  of  appellants  is  that  where 
a  purchaser,  without  knowledge  of  a  de- 
fect in  his  title  to  land,  puts  improvements 
thereon,  a  creditor  who  afterwards  comes  in- 
to a  court  of  chancery  to  enforce  his  Judg- 
ment will  be  required  to  allow  for  the  im- 
provements put  upon  the  property,  upon  the 
principle  that  he  who  asks  equity  must  do 
equity.  The  maxim  that  he  who  asks  eq- 
uity must  do  equity  only  applies,  says  Mr. 
Pomeroy  (volume  1,  S  386),  where  a  party  is 
appealing  as  actor  to  a  court  of  equity  in 
order  to  obtain  some  equitable  relief. 

In  Wood  V.  Krebbs,  supra,  at  page  689, 
Judge  Staples  says  it  seems  to  be  well  set- 
tled that  where  the  l^;al  title  is  in  one  per- 
son, who  has  made  improvements  in  good 
faith,  and  the  equitable  title  is  in  another, 
who  la  compelled  to  resort  to  a  court  of  eq- 
uity In  support  of  his  equitable  claim,  that 
court  acting  upon  the  principle  that  he  who 
seeks  equity  must  himself  do  what  is  eq- 
tdtable,  will  require  as  a  condition  of  such 
relief  that  the  true  owner  shall  make  com- 
pensation for  such  improvements.  See 
Graeme  v.  Cullen,  supra,  at  pages  296  to  301; 
Bfflnger  v.  Hall,  81  Va.  103,  104. 

A  Judgment  creditor,  who  comes  into  a 
court  of  equity  to  enforce  his  lien  upon  land, 
is  not  asserting  an  equitable  right  or  seeking 
equitable  relief.  His  Judgment  is  a  legal 
Uen. 

In  Gordon,  etc,  v.  Rixey,  etc.,  76  Va.  704, 
Judge  Staples,  speaking  for  the  court,  said: 
"In  Borst  v.  Nalle,  28  Grat  430,  and  in  Price 
y.  Thrash,  80  Grat  515,  it  was  held  that  the 
lien  of  a  Judgment  is  an  express  absolute 
statutory  lien  on  the  debtor's  real  estate,  and 
the  right  to  resort  to  the  courts  to  enforce 
it  Is  a  legal  right  without  terms  and  condi- 
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tions  imposed/*  Leake  t.  Ferguson,  2  Grat 
419;  2  Minor's  Inst  314,  315. 

The  riglit  of  the  Judgment  creditors  to  su1> 
Ject  the  strip  of  land  held  hy  the  railroad 
company  to  the  lien  of  their  judgments  recov- 
ered after  the  Judgment  debtor  had  parted 
with  his  Interest  therein  results  from  the 
failure  of  his  vendee  to  comply  with  the  reg- 
istry acts,  which  provide  that  every  contract 
in  writing  made  for  the  conveyance  or  sale 
of  real  estate  for  a  term  of  more  than  five 
years,  and  any  deed  conveying  any  such  es- 
tate or  term,  shall  be  void  as  to  subsequent 
purchasers  for  valuable  consideration  with- 
out notice  and  creditors  until  and  except  from 
the  time  that  i^  is  duly  admitted  to  record 
In  the  county  or  corporation  wherein  the 
property  embraced  tn  such  contract  or  deed 
may  be.  Code  1887,  S§  2463,  2465;  March, 
Price  h  Co.  y.  Chambers,  80  Grat  299,  303, 
804. 

As  against  the  creditors  of  the  Judgment 
debtor,  such  writing  is  a  mere  nullity.  As  to 
them  It  has  no  existence  in  contemplation  of 
law,  and  their  rights  must  be  determined  as 
If  it  had  never  been  executed.  Bankers',  etc., 
V.  Blair,  99  Va.  606,  610,  39  S.  E.  231,  86  Am. 
St  Rep.  914.  The  strip  of  land  in  question 
must  therefore,  as  to  such  appellee  creditors, 
be  treated  as  If  James  P.  Barron  were  still 
the  owner  of  it  If  be  be  still  the  owner  of 
the  land  in  contemplation  of  law,  he  Is  own- 
er of  the  improvements  also,  for  It  is  a  gen- 
eral rule  of  the  common  law,  subject  to  some 
exceptions— as  in  the  case  of  fixtures— that 
everything  annexed  to  the  freehold  becomes 
a  part  thereof.  Graeme  v.  Cullen,  23  Grat 
287:  Bffinger  v.  Hall,  81  Va.  103.  If  the 
creditors  have  the  right  by  virtue  of  the 
registry  laws,  to  subject  the  land,  of  which 
the  improvements  are  a  part  to  the  payment 
of  their  Judgments,  how  can  a  court  of  equi- 
ty, fai  enforcing  their  legal  rights,  compel  the 
creditors  to  account  to  the  railroad  company 
for  the  value  of  the  Improvements,  by  char- 
ging the  same  upon  the  land  as  a  prior  lien 
to  their  Judgments?  Counsel  have  not  cited 
us  to  a  case,  nor  have  we  found  one  tn  our 
own  researches,  which.  In  the  absence  of  stat- 
ute, holds  that  a  creditor,  In  enforcing  the 
lien  of  his  Judgment  must  account  for  the 
Improvements  placed  upon  the  land  by  an 
alienee  who  acquired  his  Interest  by  a  writ- 
ing which  Is  void  under  the  registry  laws. 

As  to  the  suggestion  made  by  the  appel- 
lants that  they  are  protected  because  they 
derive  title  through  a  Judicial  sale,  it  is  suffi- 
cient to  say  that  the  rule  of  caveat  emptor 
applies  to  Judicial  sales,  and  that  they  only 
acquired  such  title  as  the  parties  had  who 
were  before  the  court  The  Judgment  credit- 
ors are  not  shown  to  have  been  parties  to  that 
suit  and  their  rights  are  not  impaired  by 
said  sale.  March,  Price  &  Co.  v.  Chambers, 
80  Grat  305. 

As  to  the  contention  that  the  Judgment 
creditors  were  guilty  of  laches  in  asserting 
their  claims,  it  Is  only  necessary  to  say  that 


a  Judgment  creditor's  right  to  enforce  his 
lien  under  the  registry  acts  is  not  affected  by 
his  knowledge  of  the  fact  that  the  property 
has  been  aliened  and  that  the  alienee  is  mak- 
ing Improvements  thereon.  When  he  dockets 
his  Judgment  as  provided  by  statute,  he  has 
done  all  he  Is  bound  to  do,  and  parties  dealing 
with  the  property  do  so  at  their  peril,  and  in 
complete  subjection  to  the  lien.  Graeme  v. 
Cullen,  23  Grat  266,  307;  Wood  t.  Krebbs, 
83  Grat  685,  692. 

As  to  the  assignment  of  errors  by  the  ap- 
pellant John  GlUy: 

He  Insists  that  the  court  erred  In  holding 
that  his  34%-acre  tract  of  land  was  liable  to 
the  lien  of  the  Judgments,  for  whose  pay- 
ments it  was  decreed  to  be  sold— First  be- 
cause the  evidence  does  not  show  that  James 
P.  Barron  ever  had  any  interest  in  that  land; 
and,  second,  because,  if  Barron  ever  owned 
it  the  record  does  not  show  tliat  appellant 
had  actual  notice  of  it 

The  commissioner  found  upon  the  evidence, 
which  was  confiicting,  that  the  84^fracre  par^ 
eel  of  land  was  assigned  in  the  partition  of 
the  real  estate  of  W.  N.  G.  Barron,  Sr.,  to  the 
heirs  of  Joseph  Barron,  one  of  whom  was  the 
wife  of  W.  N.  G.  Slemp;  that  Slemp  became 
the  purchaser  and  liad  conveyed  to  him  all 
the  land  except  the  Interest  of  his  wife,  who 
died  Intestate,  leaving  five  children,  all  in- 
fants, for  all  of  whom  their  father  was  ap- 
pointed guardian;  that  some  time  prior  to 
August  1888,  Slemp  sold  the  land  to  the 
mother  of  James  P.  Barron,  and  executed  to 
her  a  title  bond,  which  was  never  recorded; 
that  Slemp,  as  guardian  of  his  children,  by 
suit  had  the  sale  made  by  him  confirmed  by 
the  circuit  court  for  Lee  county,  and  a  com- 
missioner appointed  to  convey  the  interest 
of  the  said  children  in  the  land  to  Barron  and 
his  mother;  that  the  conveyance  was  made 
September  30,  1892,  and  recorded  June  3, 
1895;  that  on  September  14,  1888,  Slemp  and 
wife  and  James  P.  Barron  executed  a  deed  of 
trust  upon  the  land  to  secure  to  J.  M.  Flan- 
ary  the  payment  of  the  sum  of  $1,000,  which 
was  admitted  to  record  October  2,  1888;  that 
on  June  14,  1890,  J.  P.  Barron  resold  his  in- 
terest in  the  land  to  Slemp  by  agreement 
which  was  not  properly  recorded;  that  by 
deed  dated  December  1, 1^891,  Slemp  and  wife 
conveyed  the  land  to  the  appellant  GiUy; 
that  James  P.  Barron's  mother  either  pur- 
chased the  land  for  her  son,  or  he  took 
the  purchase  off  her  hands  and  paid  all  the 
purchase  money;  that  the  appellant  GlUy, 
from  the  facts  and  circumstances  proved, 
must  have  known  of  Barron's  former  inter- 
est in  the  land  when  he  purchased  it  from 
Slemp.  The  court  approved  the  commission- 
er's finding  upon  this  question,  confirmed  his 
report  and  held  that  the  land  was  subject 
to  certain  Judgments  against  James  P.  Bar- 
ron. In  this  there  was  no  error,  as  the  com- 
missioner's conclusion  is  fully  sustained  by 
the  evidence. 

Judgments  numbered  4^  6^  ?»  and  8,  held  to 
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be  liens  upon  the  34^-aore  tract  of  land,  had 
been  assigned  to  W.  N.  Q.  Slemp,  the  grantor 
of  Gllly,  who  had  conveyed  the  land  with 
covenants  of  general  wananty.  The  court 
held  that  so  much  of  the  proceeds  of  sale 
of  that  tract  of  land  as  was  applicable  to 
the  payment  of  said  Judgments  4,  6^  7,  and  8 
should  be  paid  to  Gllly.  GUly  Insists  that 
the  court  should  have  gone  further,  and  de- 
creed that  BO  much  of  the  proceeds  of  the 
Hall  land,  which  was  liable  before  the  34^ 
acre  tract;  as  was  applicable  to  the  payment 
of  the  judgments  4,  6,  7,  and  8,  should  be 
paid  to  him  (Gllly)  instead  of  to  G.  B.  Flan- 
ary,  the  purchaser  of  the  Hall  tract  from  W. 
N.  G.  Slemp,  who  had  also  warranted  gen- 
erally the  title  to  the  Hal!  land.  This  conten- 
tion cannot  be  sustained.  Gllly  has  no  right 
to  any  part  of  the  judgments  assigned  Slemp, 
except  to  the  extent  that  the  proceeds  of  the 
sale  of  his  land  are  applicable  to  their  pay- 
ment. There  was  no  error  In  the  court's  de- 
cree holding  that  Flanary  and  Gllly  should 
each  receive  the  proceeds  arising  from  the 
sales  of  their  respective  lands  so  far  as  ap- 
plicable to  the  payment  of  the  Judgments  as- 
signed Slemp,  except  that  the  sums  so  re- 
ceived should  not  exceed  the  contract  price 
when  they  respectively  purchased  from 
Slemp. 

The  appellees  assign  as  cross-error,  under 
rule  9,  the  action  of  the  court  in  not  thus 
limiting  the  amount  to  be  paid  to  0.  B.  Flan 
ary  out  of  the  proceeds  of  the  Hall  land  to 
John  Gllly  out  of  the  proceeds  of  the  84^ 
acre  tract,  and  out  of  the  proceeds  of  the  8- 
acre  tract  known  as  "Lot  No.  10,"  and  also 
to  Kallssa  B.  Slemp  out  of  the  proceeds  of 
the  4-acre  tract  known  as  **Lot  No.  14."  This 
cross-assignment  of  error  must  be  sustained, 
and  the  decree  corrected  In  that  respect 

John  Gllly  also  assigns  as  error  the  action 
of  the  court  In  directing  the  sale  of  the  Big 
Stone  Gap  lot,  purchased  by  him,  and  in  re- 
fusing to  allow  him  the  benefit  of  the  im- 
provements thereon. 

The  judgments  for  whose  payment  the 
court  directed  this  lot  to  be  sold  were  prop- 
erly docketed  before  Gllly  purchased  it  and 
made  his  improvements.  His  contention  Is 
without  the  least  merit,  as  he  bought  the 
k)t  and  made  his  Improvements  with  notice 
of  the  liens  thereon. 

Sallle  R.  Flanary  and  Robert  W.  Flanary 
assign  as  error  the  refusal  of  the  court  to  al- 
low them  the  sum  of  $133.33  and  interest, 
the  amount  paid  by  them  for  James  P.  Bar- 
ron on  the  purchase  price  of  the  Big  Stone 
Gap  lot.  This  assignment  of  error  i»  based 
upon  a  mistake  of  fact.  The  court  did  allow 
that  debt  as  a  prior  lien  upon  Barron's  inter- 
est in  the  lot,  and  the  sum  of  $150,  which 
the  court  decreed  to  be  paid  Mrs.  Flanary, 
Is  the  sum  named  in  the  assignment  of  error, 
with  Its  Interest.  This  is  clearly  shown  by 
the  deposition  of  R.  W.  Flanary  and  the  ex- 
hibits filed  therewith. 

They  also  assign  as  error  the  refusal  of 


the  court  to  allow  compensation  for  the  im- 
provements made  upon  the  lot  by  them. 

W.  T.  Goodloe  conveyed  the  lot  to  R.  W. 
Flanary  and  James  P.  Barron  February  15, 
1890,  by  deed  which  was  recorded  May  17, 
1890.  Barron  conveyed  his  undivided  one- 
half  Interest  In  the  lot  to  B.  F.  Taylor  by 
deed  dated  September  5,  1890,  and  recorded 
June  12,  1893.  Taylor  and  wife  conveyed 
their  interest  to  R.  W.  Flanary  by  deed  dat- 
ed July  1,  1891.  Flanary  put  the  improve- 
ments on  the  lot  in  the  years  1893-1894,  and 
he  and  his  wife  conveyed  the  lot  to  Taylor 
by  deed  dated  November  12,  1895,  who,  with 
his  wife,  conveyed  the  lot  to  Mrs.  Sallle  R. 
Flanary,  wife  of  R.  W.  Flanary,  on  the  day 
following.  Two  of  the  judgments  for  whose 
payment  the  Barron  Interest  in  said  lot  was 
directed  to  be  sold  were  obtained  at  the  Sep- 
tember term,  1891,  and  the  other  at  the  Sep- 
tember term,  1892,  of  the  circuit  court  for 
Wi^  county,  and  all  docketed  before  the 
deed  from  Barron  to  Taylor  was  recorded. 
In  the  former  part  of  this  opinion  It  has  been 
held  that  such  a  purchaser  is  not  entitled  to 
compensation  for  Improvements  as  against 
such  Judgment  creditors.  But  the  appellants 
Flanary  and  wife  insist  that,  even  if  this 
be  BO,  they,  or  rather  the  wife,  as  tenant  in 
common  with  Barron,  had  the  right  to  put 
improvements  upon  the  lot,  and  In  a  partition 
thereof  is  entitled  to  have  assigned  her  that 
portion  of  the  lot  upon  which  the  improve- 
ments are,  or  in  case  of  sale  to  be  allowed 
the  value  of  the  improvements  out  of  the  pro- 
ceeds. 

This  contention  is  also  based  upon  a  mis- 
take of  fact  At  the  time  the  improvements 
were  placed  upon  the  land  by  R.  W.  Flanary, 
he,  as  between  himself  and  Barron,  was  the 
sole  owner  of  the  lot  The  half  Interest  ac- 
quired from  Barron  through  Taylor  was  sub- 
ject, of  course,  to  the  lien  of  said  judgments. 
No  tenancy  in  common  has  existed  in  the 
land  since  July  1,  1891,  when  Taylor  con- 
veyed the  Barron  Interest  to  R.  W.  Flanary. 

R.  B.  Bratton  assigns  as  error  the  disal- 
lowance of  his  judgment  as  a  lien  because 
the  docketing  of  his  judgment  was  not  index- 
ed as  required  by  law. 

As  the  amount  Involved  is  less  than  $500, 
this  court  had  no  jurisdiction  at  the  time  the 
case  was  submitted  for  decision.  Section  88 
of  the  Constitution,  which  provides  that  this 
court  shall  not  have  jurisdiction  in  civil  .cases 
where  the  matter  in  controversy,  exclusive 
of  costs  and  Interest  accrued  since  the  judg- 
ment in  the  court  below,  is  of  less  value  than 
$800,  except  in  certain  classes  of  cases  nam- 
ed, does  not  proprio  vigore  confer  jurisdic- 
tion upon  this  court  Under  the  Oonstltution 
(section  88)  this  court  had  the  capacity  to 
receive  jurisdiction  in  cases  involving  not 
less  than  $300,  but,  until  the  Legislature  saw 
fit  to  confer  it,  this  court  could  not  exercise 
such  jurisdiction.  Prison  Association,  etc., 
V.  Ashby,  93  Va.  667,  671,  25  S.  E.  893,  and 
cases  cited. 
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The  decree  appealed  from  must  be  affirm- 
ed after  amending  it  so  as  to  provide  that  no 
greater  amount  shall  be  paid  to  G.  E.  Flan- 
ary,  John  Gllly,  and  Mallssa  E.  Slemp,  re- 
spectively, on  account  of  the  judgments  as- 
signed to  W.  N.  G.  Slemp,  than  the  purchase 
price  which  they  respectively  paid  Slemp  for 
the  land  purchased  by  each. 


(102  Va.  824) 

TURNER  et  al.  y.  BARRAUD  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
14. 1904.) 

INFANTS-GUARDIAN  AD  LITBM-APPOINTMENT 
—DECREE— RECOGNITION  BY  COURT— JURIS- 
DICTION —  RECORD  —  RECITALS  —  PRESUMP. 
TION— PARTITION— LIFE  TENANTS  AND  R»- 
MAINDBRMBN. 

1.  When  the  record  states  the  evidence  or 
makes  an  averment  with  reference  to  a  ju- 
risdictional fact,  it  will  not  be  presamed  that 
there  was  other  or  different  evidence  respect- 
ing the  fact,  or  that  the  fact  was  otherwise 
than  as  averred. 

2.  An  appointment  of  a  guardian  ad  litem  "to 
infant  defendants"  by  the  clerk  of  the  court 
has  reference  to  the  infant  defendants  named 
in  the  memorandum  of  suit,  and  not  to  those 
named  in  the  bill. 

3.  Where  one  has  never  been  appointed  a 
guardian  ad  litem  for  an  infant  defendant,  so 
far  as  the  record  shows,  his  assuming  to  act  as 
such  in  his  answer  in  the  suit  cannot  make  him 
guardian  ad  litem  unless  the  court  afterwards 
treats  him  as  such. 

4.  Where  the  only  mention  of  B.,  an  Infant 
defendant,  as  shown  by  the  record,  is  in  the 
bill  and  in  the  caption  of  the  answer  of  a 
guardian  ad  litem  appointed  for  other  infant 
defendants,  whose  interests  are  adverse  to  B.'s, 
the  use  by  the  court  of  the  phrase  'infant  de- 
fendants" in  its  decrees  is  not  a  recognition  or 
treatment  of  B.  by  the  court  as  a  party  to  the 
suit 

6.  There  can  be  no  partition  between  life 
tenants  and  remaindermen. 

6.  Where  the  scope  of  the  pleadings  in  an 
action  did  not  involve  the  interests  of  remain- 
dermen, a  decree  of  sale  of  the  remainder  is  be- 
yond the  jurisdiction  of  the  court,  and  there- 
fore a  nullity. 

Appeal  frooa  Circuit  Court,  Norfolk 
County. 

Action  by  Henry  L.  Turner  and  others 
against  P.  St  Geo.  Barraud  and  others. 
From  a  decree  for  defendants,  plaintiffs  ap- 
peal.   Affirmed. 

Heath  &  Heath  and  W.  W.  Old,  for  appel- 
lants. W.  L.  Williams,  A.  0.  Braxton,  and 
F.  H.  Busbee,  for  appellees. 


EURRISON,  J.  D.  C.  Barraud,  Sr.,  of  the 
city  of  Norfolk,  died  in  1867,  leaving  a  will, 
by  which  he  gave  to  his  grandson,  D.  G.  Bar- 
raud, Jr.,  a  life  estate  in  the  Barrons  farm 
in  Norfolk  county,  with  remainder  to  his  law- 
ful issue,  if  he  should  die  leaving  any,  and, 
if  he  should  die  without  lawful  issue,  then 
such  remainder  to  pass,  under  the  residuary 
clause  of  the  will,  to  the  persons  there  named. 
In  addition  to  this  specific  bequest,  the  tes- 

S  S.  See  ParUtlon,  toI.  88,  Cent  Dig.  B  47. 


tator  gave  to  this  grandson  an  undivided  in 
terest  in  the  estate  passing  under  the  residu- 
ary clause  of  his  will. 

Upon  the  death  of  the  testator,  the  life  ten- 
ant took  possession  of  the  Barrons  farm.  He 
rapidly  exhausted  his  interests  under  the  will 
of  his  grandfather,  and  soon  had  those  in- 
terests, which  were  chiefly  In  lands,  includ- 
ing his  life  estate  In  the  Barrons  farm,  heav- 
ily incumbered  by  deeds  of  trust  and  Judg- 
ments taken  against  him. 

In  1874,  D.  C.  Barraud,  Jr.,  and  others 
united  as  plaintiffs  In  a  chancery  suit  against 
R.  C.  Marshall  and  others  to  subject  his  in- 
terests in  his  grandfather's  estate  to  the  sat- 
isfaction of  his  debts.  The  object  of  this 
.  suit  Is  stated  In  the  bill  filed  as  follows: 
"The  object  and  Intent  of  this  bill  Is  to  con- 
strue the  said  will,  to  fix  and  determine  the 
rights  and  Interests  of  the  various  parties  In- 
terested therein,  to  protect  and  provide  for 
the  annuities,  and  to  make  partition  in  kind 
of  the  said  real  estate  so  devised  by  the  said 
D.  C.  Barraud,  deceased,  to  and  among  the 
parties  entitled  thereto,  according  to  their  re- 
spective shares  and  interests,  so  that  the  part 
or  share  of  your  orator,  the  said  D.  C.  Bar- 
raud, therein,  may  be  set  apart  in  kind.  If 
practicable,  or  so  far  as  practicable,  and  sold 
for  the  benefit  of  the  creditors  under  the  said 
deeds  of  trust  and  the  Judgment  creditors 
aforesaid."  In  May,  1875,  a  decree  was  en- 
tered in  this  cause  directing  a  sale  of  the  en- 
tire fee  In  the  Barrons  farm  (remainder  as 
well  as  life  estate).  November  26,  1878,  a 
consent  decree  was  entered,  confirming  a 
private  sale  of  this  farm  to  William  H.  Tur- 
ner at  the  price  of  $5,900.  This  decree  ascer- 
tained the  remainder  Interest  in  the  proceeds 
of  sale  to  be  $1,150.10,  and  directed  the  same 
to  be  deposited  In  bank  to  await  the  death 
of  the  life  tenant  Three  days  later,  on  No- 
vember 29,  1878,  a  final  decree  was  entered, 
confirming  an  account  of  disbursements,  and 
striking  the  case  of  Barraud,  etc.,  against 
Marshall,  etc.,  from  the  docket. 

William  H.  Turner,  the  purchaser  at  the 
sale  mentioned,  died  In  1885,  and  the  present 
suit  was  instituted  In  February,  1901,  by  his 
son,  Henry  L.  Turner,  In  his  own  right  and 
as  next  friend  of  two  Infant  grandchildren 
of  William  H.  Turner,  against  P.  St  Geo. 
Barraud  and  his  four  brothers  and  sisters, 
the  children  of  D.  G.  Barraud,  Jr.,  seeking  a 
decree  quieting  their  title  to  a  portion  of  the 
Barrons  farni  claimed  by  them  under  the  will 
of  their  ancestor. 

This  bill  reviews  the  proceedings  in  the 
suit  of  •Barraud,  etc.,  against  Marshall,  etc., 
and  alleges  that  under  those  proceedings  Wil- 
liam H.  Turner,  the  ancestor  of  complain- 
ants, acquired  a  perfect  fee-simple  title  to  the 
Barrons  farm,  and  that  they  have^  therefore, 
a  fee-simple  title  to  that  portion  of  the  same 
involved  in  this  suit;  that  the  defendants 
deny  their  title,  and  claim  that  they  own  the 
Barrons  farm  under  the  will  of  their  grand- 
father, D.  C.  Barraud,  Sr.,  subject  to  the  life 
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estate  tDerein  of  tbeir  father,  D.  G.  Barraud, 
Jr.,  and  insist  that  William  H.  Turner  only 
acquired  title  in  the  suit  of  Barraud  against 
Marshall  to  the  life  estate  of  their  father. 
Complainants  further  allege  that  they  desire 
to  sell  the  land  In  question,  and  that  the 
claim  of  defendants  is  a  cloud  upon  their  title, 
seriously  Impairing  its  value,  which  a  court 
of  equity  will  remove. 

To  this  bill  the  five  Barraud  defendants- 
three  adults,  and  two  infants  by  their  guar- 
dian ad  litem— file  answers.  These  answers 
deny  the  material  allegations  of  the  bill,  and 
fully  set  out  the  case  of  the  defendants,  and 
exhibit  as  a  part  thereof  the  entire  record 
of  the  suit  of  Barraud  against  Marshall.  The 
defendants  deny  that  the  complainants  own 
title  to  the  land  in  fee,  but  aver  that  they 
only  own  the  life  estate  therein  of  their  fa- 
ther, D.  G.  Barraud;  that  under  the  pleadings 
In  the  suit  of  Barraud  against  Marshall  the 
court  had  no  power  to  sell  the  remainder  in 
fee,  to  which  they  were  entitled  under  the 
will  of  their  ancestor,  the  elder  Barraud; 
tliat  the  defendant  P.  St  Geo.  Barraud,  who 
alone  of  the  appellees  was  in  esse  at  the  time 
of  the  institution  of  the  suit  of  Barraud 
against  Marshall,  was  never  in  any  way 
known  to  the  law  made  a  party  to  the  suit 
of  Barraud  against  Marshall,  and  that  no  one 
of  the  five  children  of  D.  G.  Barraud  were 
ever  before  the  court  in  that  case,  and  could 
not,  therefore,  be  bound  by  the  decrees  there- 
in. The  defendants  ask  that  their  answers 
be  treated  as  cross-bills,  and  pray  that  all  of 
the  proceedings  in  Barraud  against  Marshall, 
in  80  far  as  such  proceedings  affect  their 
rights  as  owners  of  a  contingent  remainder 
in  fee  in  and  to  the  tract  of  land  known  as 
"Barrens  Farm,"  be  declared  to  be  void  ab 
initio;  that  the  title  held  or  claimed  by  the 
complainants  be  declared  to  be  a  title  during 
the  life  of  D.  G.  Barraud,  and  no  longer,  with 
remainder  in  fee  to  the  defendants,  or  such 
of  them  as  shall  survive  their  father,  D.  G. 
Barraud,  who  is  now  living. 

This  cause  was  regularly  matured  upon  the 
original  bill  and  the  cross-bills,  and,  in  Sep- 
tember, 1902,  the  circuit  court  for  Norfolk 
county  rendered  the  decree  appealed  from, 
holding,  among  other  things,  that  P.  St  Geo. 
Barraud  was  never  made  a  party  defendant 
to  the  suit  of  Barraud  against  Marshall;  that 
no  guardian  ad  litem  was  appointed  for  him; 
that  no  jurisdiction  was  ever  acquired  over 
him  in  that  suit;  and  that  all  the  decrees 
therein,  so  faij  as  they  purport  to  affect  P.  St 
Geo.  Barraud  and  those  claimed  to  be  rep- 
resented by  him,  were  null  and  void. 

It  is  apparent  that  the  case  now  before  us 
involves  a  collateral  attack  by  the  appellees 
upon  the  decrees  in  the  suit  of  Barraud 
against  Marshall  in  so  far  as  those  decrees 
undertake  to  bind  or  affect  them.  The  rec- 
ord in  the  case  of  Barraud  against  Marshall 
Is  replete  with  errors  and  irregularities,  but 
for  such  errors  and  irregularities  the  proceed- 
ings therein  cannot  be  successfully  attacked 


collaterally.  It  is  an  established  rule,  found- 
ed in  wisdom,  and  necessary  to  the  repose 
and  well-being  of  society,  that  "a  superior 
court  of  general  jurisdiction,  proceeding  with- 
in the  general  scope  of  its  powers,  is  presum- 
ed to  act  rightly.  All  intendments  of  law  in 
such  cases  are  in  favor  of  its  acts.  It  is  pre- 
sumed to  have  jurisdiction  to  give  the  Judg- 
mentis  it  renders  until  the  contrary  appears. 
And  this  presumption  embraces  jurisdiction 
not  only  of  the  cause  or  subject-matter  of  the 
action  in  which  the  judgment  is  given,  but  of 
the  parties  also.  The  former  will  generally 
appear  from  the  character  of  the  judgment, 
and  will  be  determined  by  the  law  creating 
the  court  or  prescribing  Its  general  powers. 
The  latter  should  regularly  appear  by  evi- 
dence in  the  record  of  service  of  process  upon 
the  defendant  or  his  appearance  in  the  ac- 
tion. But  when  the  former  exists  the  latter 
will  be  presumed.  This  is  familiar  law,  and 
is  asserted  by  all  of  the  adjudged  cases." 
Parker  v.  McCoy,  10  Grat  594;  Pennybacker 
V.  Switzer,  75  Va.  671;  Smith  v.  Henkel,  81 
Va.  524;  Lemmon  v.  Herbert,  92  Va.  653,  24 
S.  E.  249;  Galpin  v.  Page,  18  Wall.  350,  21 
L.  Ed.  959.  In  the  last-mentioned  case,  from 
which  the  foregoing  statement  of  the  law  is 
taken,  Mr.  Justice  Field  further  says:  "But 
the  presumptions  which  the  law  implies  In 
support  of  the  judgments  of  superior  courts 
of  general  jurisdiction  only  arise  with  respect 
to  jurisdictional  facts  concerning  which  the 
record  is  silent  Presumptions  are  only  in- 
dulged to  supply  the  absence  of  evidence  or 
averments  respecting  the  facts  presumed. 
They  have  no  place  for  consideration  when 
the  evidence  is  disclosed  or  the  averment  is 
made.  When,  therefore,  the  record  states  the 
evidence  or  makes  an  averment  with  refer- 
ence to  a  jurisdictional  fact,  it  will  be  under- 
stood to  speak  the  truth  on  that  point,  and  it 
will  not  be  presumed  that  there  was  other  or 
different  evidence  respecting  the  fact,  or  that 
the  fact  was  otherwise  than  as  averred.  If, 
for  example,  it  appears  from  the  return  of 
the  officer  or  the  proof  of  service  contained 
tn  the  record  that  the  summons  was  served 
at  a  particular  place,  and  there  is  no  aver- 
ment of  any  other  service,  it  will  not  be  pre- 
sumed that  service  was  also  made  at  another 
and  different  place;  or  If  it  appears  in  like 
manner  that  the  service  was  made  upon  a 
person  other  than  the  defendant,  it  will  not 
be  presumed,  in  the  silence  of  the  record, 
that  it  was  made  upon  the  defendant  .also. 
Were  not  this  so,  it  would  never  be  possible 
to  attack  collaterally  the  judgment  of  a  su- 
perior court,  although  a  want  of  jurisdiction 
might  be  apparent  upon  its  face.  The  an- 
swer to  the  attack  would  always  be  that,  not- 
withstanding the  evidence  or  the  averment, 
the  necessary  facts  to  support  the  judgment 
are  presumed." 

While  these  salutary  principles  should  not 
be  lost  sight  of,  it  must  also  be  remembered 
that  no  judicial  proceeding  can  deprive  a  man 
of  any  part  of  his  property  without  giving 
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blm  an  opportunity  to  be  heard,  and,  if  judg- 
ment is  rendered  against  him  without  such 
opportunity  to  be  heard,  it  is  absolutely  void. 

In  the  case  of  Underwood  v.  McVeigh,  23 
Grat  409,  Judge  Christian  says:  'The  au- 
thorities on  this  point  are  overwhelming,  and 
the  decisions  of  all  the  tribunals  of  every 
country  where  an  enlightened  jurisprudence 
prevails  are  all  one  way.  It  lies  at  the  very 
foundation  of  justice  that  every  person  who 
is  to  be  affected  by  an  adjudication  should 
have  the  opportunity  of  being  heard  in  de- 
fense, both  in  repelling  the  allegations  of  fact 
and  upon  the  matter  of  law;  and  no  sen- 
tence of  any  court  Is  entitled  to  the  least  re- 
spect in  any  other  court  or  elsewhere  when 
it  has  been  pronounced  ex  parte,  and  without 
opportunity  of  defense.'* 

The  only  method  known  to  our  law  for 
bringing  an  infant  before  a  court  is  by  guard- 
ian ad  litem,  who  is  appointed  to  conduct  the 
defense  of  the  infant,  who  has  no  discretion 
to  select  an  attorney  to  represent  him.  '*So 
necessary  is  the  appointment  of  a  guardian 
ad  litem  esteemed,  that,  although  the  process 
against  an  Infant  is  issued  and  executed 
against  him  just  as  against  an  adult,  and  the 
declaration  or  bill  setting  forth  the  complaint 
is  framed  and  filed  in  like  manner,  yet,  after 
the  declaration  or  bill  is  filed,  no  rule  or  any 
proceeding  whatever  can  be  bad  lawfully  un- 
til a  guardian  is  designated;  and  any  step 
that  Is  taken  will  be  void  as  to  the  infant'* 
Minor's  Inst  (2d  Ed.)  vol.  1,  p.  432. 

In  the  interest  of  the  infant  It  is  provided 
by  statute  that  no  "judgment  or  decree  shall 
be  stayed  or  reversed  for  the  appearance  of 
either  party,  being  under  the  age  of  twenty- 
one  years,  by  attorney,  if  the  verdict  (when 
there  is  one),  or  the  judgment  or  decree,  be 
for  him  and  not  to  his  prejudice.*'  Code 
1878,  c.  177.  §  3. 

The  question  now  to  be  determined  is: 
Did  the  court  in  the  case  of  Barraud  against 
Blarshall  obtain  jurisdiction  over  the  appel- 
lees, or  any  of  them,  by  the  appointment  of  a 
guardian  ad  litem? 

At  the  time  of  the  institution  of  that  suit 
the  appellee  P.  St  Geo.  Barraud  was  four 
years  old,  and  was  the  only  child  of  D.  O. 
Barraud  then  living.  In  1878,  when  the  sale 
of  their  interest  in  the  Barrons  tarm  was 
made  to  William  H.  Turner,  the  appellees 
St  Julian  Barraud  and  Myra  Rosa  Barraud 
were  also  in  esse,  the  former  being  then 
three  years  old  and  the  latter  six  months 
old.  The  two  remaining  appellees  were  bom 
subsequently  to  the  proceedings  we  are  now 
considering.  It  is  conceded  that  the  appel- 
lees were  not  before  the  court  by  the  "vir- 
tual representation"  of  their  father,  the  life 
tenant  In  the  nature  of  things,  they  could 
not  be,  as  his  interest  was  hostile  to  theirs, 
as  shown  by  the  bill.  Nor  is  it  contended 
that  a  guardian  ad  litem  was  ever  appointed 
for  any  of  these  infants  except  P.  St  Geo. 
Barraud.  It  is,  however,  insisted  that  he 
"virtually  represented"  his  brothers  and  sis- 


ters. Without  stopping  to  consider  whether 
or  not,  under  the  doctrine  of  "virtual  rep- 
resentation," P.  St  Geo.  Barraud  could  he 
said  to  represent  his  brother  and  sister,  who 
were  in  being  when  the  sale  was  made,  we 
will  proceed  at  once  to  the  inquiry  whether 
or  not  a  guardian  ad  litem  for  P.  St  Geo. 
Barraud  was  ever  appointed  or  recognized 
by  the  court 

The  bill  in  the  cause  of  Barraud  against 
Marshall  in  its  recital  states  that  P.  St  Gea 
Barraud  is  the  only  child  of  the  complainant, 
D.  0.  Barraud,  and  in  its  prayer  asks  that 
he  be  made  a  party  defendant  The  prayer 
of  the  bill  also  asks  that  Myra  W.  Barraud, 
an  infant  cousin  of  the  appellees,  and  four 
infant  Hanson  children,  be  made  parties  de- 
fendant (these  five  last-named  infants  will, 
for  brevity,  be  hereinafter  referred  to  as  the 
"Hanson  children"),  and  asks  that  a  guard- 
ian ad  litem  may  be  appointed  to  defend  the 
infants  named. 

The  first  step  taken  in  the  cause  of  Baz^ 
raud  against  Marshall  was  the  written  mem- 
orandum of  suit  made  by  the  plaintiffs'  coun- 
sel, in  which  all  the  names  of  the  plaintiffs 
and  defendants  are  set  forth,  including  the 
five  infant  Hanson  children;  but  in  this 
memorandum  of  suit  the  name  of  P.  St  Geo. 
Barraud  does  not  appear.  To  this  memoran- 
dum of  suit  is  appended  this  further  memo- 
randum by  plaintiffs'  counsel:  "Appoint  W. 
A.  Todd  guardian  ad  litem  for  the  infant  de- 
fendants." The  five  Hanson  children  being 
the  only  infant  defendants  mentioned  in  con- 
nection with  the  suit  up  to  tliat  time,  they 
were  the  only  "infant  defendants"  who  could 
possibly  have  been  refetrred  to  In  the  memo- 
randum directing  the  appointment  of  a 
guardian  ad  litem.  The  memorandum  of 
suit  is  the  chart  by  wliich  the  clerk  is  to  be 
guided  in  maturing  the  cause  for  hearing,  so 
far  as  parties  are  concerned.  Accordingly, 
the  subpcena,  following  the  memorandum  of 
suit,  was  issued  against  all  the  defendants 
by  name,  including  the  five  infant  Hanson 
children,  and  the  name  of  P.  St  Geo.  Bar- 
raud does  not  appear  therein.  In  the  entry 
by  the  clerk  of  the  case  on  the  rule  docket 
he  set  forth  the  names  of  all  the  plaintifto 
and  each  of  the  defendants,  which  was  nec- 
essary in  order  that  he  might  take  the  rules 
against  and  mature  the  case  as  to  each  de- 
fendant The  defendants  so  set  forth  on  the 
rule  docket  included  the  five  infant  Hanson 
children,  but  did  not  mention  the  name  of 
P.  St  Geo.  Barraud.  The  next  step  taken 
was  the  filing  of  the  bill  at  the  August  rules, 
in  which  the  name  of  P.  St.  Greo.  Barraud  ap- 
pears in  the  cause  for  the  first  time,  he  being 
named  therein,  as  already  seen,  as  a  party  de- 
fendant The  filing  of  the  bill  was  noted  on 
the  rule  docket  and  at  the  same  rules  the 
docket  shows  the  following  entry:  "W.  A. 
Todd  appointed  guardian  ad  litem  to  infant 
defendants."  Appellants  contend  that  the 
words  "infant  defendants"  here  used  refer 
to  the  infant  defendants  named  in  the  bill^ 
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and  not  those  named  In  the  memorandum 
for  suit.  In  the  subpoena,  and  on  the  rule 
docket;  that*  Inasmuch  as  It  is  necessary  for 
one  to  be  made  a  defendant  by  the  bill  in  or- 
der to  be  a  party  to  the  suit.  It  Is  to  be  pre- 
sumed that  the  clerk  looked  at  the  bill  to  as- 
certain T7ho  the  infant  defendants  were,  and 
that  in  appointing  "W.  A.  Todd  guardian  ad 
litem  to  infant  defendants*'  he  had  in  mind 
those  named  in  the  bill.  This  contention  is 
not  tenable.  It  is  not  the  duty  of  the  clerk 
to  read  the  bill.  That  pleading  is  addressed 
to  the  judge,  and  not  to  the  clerk.  As  al- 
ready seen,  the  clerk's  chart  is  the  memoran- 
dum of  suit  made  by  coimsel  for  the  plaintiff, 
and  it  is  his  duty  in  issuing  processes,  ap- 
pointing guardians  ad  litem,  and  maturing 
cases,  to  follow  the  written  instructions  of 
the  plaintiff's  counsel  In  the  memorandum 
for  suit,  and  not  to  be  attempting  to  recon- 
cile differences  between  the  bill  and  those 
Instructions.  Any  such  differences  would  be 
the  fault  of  the  plaintiff,  and  not  that  of  the 
clerk.  It  cannot  be  presumed  that  the  clerk 
read  the  bill  when  it  was  not  his  duty  to  do 
so,  but  it  must  be  presumed  that  he  perform- 
ed his  duty,  and  that  in  appointing  *'W.  A. 
Todd  guardian  ad  litem  to  Infant  defend- 
ants" he  had  reference  alone  to  those  infant 
defendants  named  in  the  memorandum  for 
suit,  in  the  subpoena  issued  by  him,  and  en- 
tered by  him  as  defendants  on  the  rule  dock- 
et in  his  office.  These  are  official  records, 
and  are  presumed  to  show  accurately  what 
the  clerk  has  done  in  the  matter  of  maturing 
the  case  as  to  parties.  Galpin  v.  Page,  18 
Wall.  366,  21  L.  Bd.  959. 

The  answer  filed,  a  formal  paper  of  a  few 
lines,  purports  to  be  the  answer  of  the  five 
infant  Hanson  children  and  of  the  Infant 
P.  St  Geo.  Barraud,  by  Westwood  A.  Todd, 
their  guardian  ad  litem.  It  has  l)een  shown 
that  W.  A.  Todd  had  never  been  appointed, 
so  far  as  appears  from  the  record,  guardian 
ad  litem  for  P.  St.  Geo.  Barraud,  and  his  as- 
suming in  this  answer  to  act  as  such  cannot 
make  him  so  unless  the  court  afterwards 
recognized  and  treated  him  as  such. 

The  first  decree  in  the  cause  of  Barraud 
against  Marshall  is  dated  October  7,  1894. 
It  brings  the  cause  on  to  be  heard  upon  the 
bill  taken  for  confessed  as  to  some  of  the 
defendants,  upon  the  answers  of  others,  and 
upon  the  answer  of  the  infant  defendants 
by  their  guardian  ad  litem,  with  general  rep- 
lication to  the  answers,  and  upon  the  ex- 
hibits filed.  As  already  seen,  no  guardian  ad 
litem  had  been  appointed  for  P.  St  G^.  Bar- 
raud, and  the  case  at  the  time  of  this  decree, 
so  far  as  infants  were  concerned,  had  only 
been  matured  as  to  the  five  infant  Hanson 
children  who  were  named  in  the  memoran- 
dum for  suit,  in  the  subpoena,  and  upon  the 
cterk^B  rule  docket.  P.  St.  Geo.  Barraud  not 
having  been  at  this  time  made  a  party,  it 
cannot  be  affirmed  or  presumed  that  the 
court,  by  the  use  of  the  words  "infant  de- 
fendants," meant  any  other  infant  defend- 
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ants  than  those  named  in  the  subpOBna  and 
upon  the  rule  docket  as  to  whom  the  cause 
was  then  matured,  or  intended  its  action  in 
that  regard  as  a  recognition  by  it  of  the  an- 
swer in  question  as  the  answer  of  any  other 
person  than  parties  to  the  suit.  Galpin  v. 
Page,  supra. 

The  view  that  the  court  did  not  intend 
to  include  In  the  expression  "infant  defend- 
ants" P.  St  Geo.  Barraud,  who  was  not  then 
a  party  to  the  suit  is  greatly  strengthened, 
if  not  concluded,  by  the  pregnant  fact  that 
in  the  caption  to  tills  first  decree,  which  is 
as  much  a  part  of  the  decree  as  any  other 
part  of  it  the  name  of  each  plaintiff  and  de- 
fendant is  set -forth  in  extenso  by  the  court 
and  the  names  of  the  defendants  so  set  forth 
correspond  with  those  named  in  the  mem- 
orandum for  suit,  in  the  subpoena,  and  in  the 
rule  docket  The  Infant  defendants  thus 
named  and  set  forth  in  the  caption  of  its  de- 
cree are  the  five  infant  Hanson  children,  the 
name  of  P.  St.  Geo.  Barraud  not  being  men- 
tioned either  in  the  caption  or  in  the  body  of 
the  decree..  It  further  appears  that  the 
names  of  each  plaintiff  and  each  defendant 
as  disclosed  by  the  memorandum  for  suit,  the 
subpoena,  and  the  rule  docket,  are  set  forth 
at  length  in  every  subsequent  decree  in  the 
cause,  except  four  unimportant  ones;  and 
that  in  each  instance  the  five  infant  Hanson 
children  are  named  as  the  infant  defendants, 
and  the  name  of  P.  St.  Geo.  Barraud  does  not 
once  appear  in  the  caption  or  the  body  of  a 
single  decree. 

Under  these  circumstances  it  cannot  be 
doubted  that  when  the  court  referred  In  its 
decrees  to  "Infant  defendants"  It  had  ref- 
erence to  and  intended  only  to  include  the 
five  infant  Hanson  children  immediately  be- 
fore set  forth  by  name  in  the  caption  of  its 
decree,  who  had  been  named  in  the  mem- 
orandum for  suit,  the  subpoena,  and  in  the 
rule  docket  as  to  whom  the  cause  had  then 
been  properly  matured,  and  did  not  intend 
to  enlarge  or  extend  the  operation  of  those 
records  by  including  another  infant  who  was 
not  then  a  party  to  the  suit.  Nowhere  in  the 
record  do  we  find  that  W.  A.  Todd  was  ever 
recognized  or  treated  by  the  court  as  the 
guardian  ad  litem  of  P.  St.  Geo.  Barraud. 
On  the  contrary,  any  such  recognition  is  ex- 
cluded by  the  facts  appearing  of  record. 
Myers  v.  Myers,  6  W.  Va.  369.  The  only 
mention  of  the  name  of  P.  St.  Geo.  Barraud 
in  the  entire  record  is,  as  we  have  seen,  in 
the  bill  and  in  the  caption  of  the  answer  of 
a  guardian  ad  litem  appointed,  as  shown, 
for  the  five  Infant  Hanson  children,  whoso 
interests  were,^  as  appears  from  the  record, 
antagonistic  to  those  of  P.  St  Geo.  Barraud. 

It  is  contended  by  the  appellants  that  one 
cannot  be  a  party  to  a  suit  unless  named  in 
the  bill.  Moseley  v.  Cocke,  7  Leigh,  224. 
This  is  true,  but  for  much  stronger  reasons, 
merely  naming  him  as  defendant  in  the  bill 
is  not  sufficient.  As  already  pointed  out,  he 
must  be  brought  within  the  Jurisdiction  of 
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the  court  by  citation,  voluntary  appearance, 
legal  representation,  or  by  some  means  rec- 
ognized by  the  law  as  sufficient  He  must 
have  the  opportunity  of  being  heard.  Under- 
wood V.  McVeigh,  supra;  De  Wolf  v.  Mal- 
letrs  Adm'r,  3  Dana,  214;  Bstiirs  Heirs  v. 
Clay,  2  A.  K.  Marsh.  497.  lt\  however,  it 
were  conceded  that  P.  St  Geo.  Barraud  had 
been  made  a  party,  by  guardian  ad  litem,  to 
the  cause  of  Barraud  against  Marshall,  the 
result  would  still  be  the  same,  because  under 
the  pleadings  therein  a  sale  of  the  remain- 
der interest  in  the  Barrons  farm  was  for- 
eign to  the  object  of  that  suit.  The  suit  was 
not  as  suggested,  for  the  partition  of  the 
Barrons  farm.  Under  the  will  of  the  elder 
Barraud  the  Barrons  farm  was  made  the 
subject  of  a  specific  devise,  the  life  estate 
tlierein  being  given  to  D.  G.  Barraud,  Jr., 
and*  the  remainder  to  the  issue  of  the  life 
tenant.  There  could  be  no  partition  be- 
tween the  life  tenant  and  the  remaindermen. 
Each  owned  a  separate  estate,  wholly  inde- 
pendent of  the  other,  and  neither  had  any 
interest  in  the  estate  of  the  other.  D.  G. 
Barraud,  Jr.,  owned  a  joint  estate  with  oth- 
ers in  the  large  residuum  of  his  grandfa- 
ther's estate,  and  it  was  this  interest  that 
he  sought  to.  subject  to  the  payment  of  his 
debts  by  a  partition  thereof  between  "himself 
and  the  joint  owners  with  him.  There  was 
nothing  to  prevent  the  creditors  of  D.  G. 
Barraud,  Jr.,  from  subjecting  his  life  estate 
In  the  Barrons  farm  to  the  satisfaction  of 
their  liens.  The  object  of  the  suit  was  to 
reach  his  undivided  interest  in  the  residuum 
of  his  grandfather's  estate.  One  difficulty 
in  the  way  of  this  consummation  was  the  life 
estate  therein  of  the  widow  of  the  elder  Bar- 
raud. She,  however,  united  in  the  suit  In  or- 
der to  signify  thereby  her  consent  to  a  par- 
tition of  the  residuum  forthwith  among  those 
entitled  thereto,  regardless  of  her  life  es- 
tate therein.  The  bill  in  the  suit  of  Bar- 
raud against  Marshall  sets  forth  that  the 
plaintiff  D.  G.  Barraud,  Jr.,  claimed  the  en- 
tire fee  in  the  Barrons  farm,  to  the  exclusion 
of  the  remaindermen,  and  prays  for  a  con- 
struction of  the  will  in  that  respect;  but 
there  is  no  other  prayer  .therein  which  re- 
motely affects  the  Interests  of  the  remain- 
dermen. The  bill  does  not  contain  the  slight- 
est suggestion  that  the  Interest  of  the  re- 
maindermen in  the  Barrons  farm  was  sub- 
ject to  any  charge,  nor  does  it  contain  the 
slightest  hint  that  a  sale  of  such  interest 
was  contemplated.  So  far  as  the  pleadings 
show,  the  interest  of  appellees,  as  remain- 
dermen, in  the  Barrons  farm,  was  in  no  way 
involved.  There  was  nothing  in  the  bill  to 
which  they  could  have  responded,  except  the 
charge  that  they  did  not  have  a  remainder 
In  the  Barrons  farm.  This  charge  was  bo 
gipundless,  in  view  of  the  plain  language  of 
the  will,  that  its  decision  could  have  been 


safely  left  to  the  court  without  answer.  The 
court  however,  expressly  declined  to  pass 
upon  that  question,  went  beyond  any  matter 
submitted  to  it  by  the  pleadings,  and  decreed 
a  sale  of  the  remainder  in  the  Barrons  farm, 
together  with  the  life  estate.  By  this  action 
it  exceeded  its  jurisdiction.  It  is  elementary 
that  no  court  can  travel  outside  the  contro- 
versy presented  to  it  to  touch  other  rights 
or  relations  not  involved.  1  Black  on  Judg- 
ments, §  1,  p.  2.  At  section  242  et  seq.,  the 
same  author  says:  "Besides  jurisdictioii  of 
the  person  of  the  defendant  and  of  the  gen- 
eral subject-matter  of  the  action,  it  is  neces- 
sary to  the  validity  of  a  judgment  that  the 
court  'Should  have  had  jurisdiction  of  the 
precise  question  which  its  judgment  assumes 
to  decide^  or  \>t  the  particular  remedy  or 
relief  which  it  assumes  to  grant  In  other 
words,  a  judgment  which  passes  upon  mat- 
ters entirely  outside  of  the  issue  raised  in 
the  record  is,  so  far,  invalid.  Jurisdiction 
may  be  defined  to  be  the  right  to  adjudicate 
concerning  the  subject-matter  In  a  given 
case.  To  constitute  this,  there  sltb  three  es- 
sentials: First  the  court  must  have  cogni- 
zance of  the  class  of  cases  to  which  the  one 
to  be  adjudged  belongs;  second,  the  proper 
parties  must  be  present;  and,  third,  the  point 
decided  must  be,  in  substance  and  effect 
within  the  issue." 

In  view  of  these  well-settled  principles, 
the  action  of  the  court  in  selling,  under  the 
circumstances  disclosed  by  the  record,  the 
remainder  estate  of  the  appellees  in  the  Bar- 
rons farm,  was  in  excess  of  its  jurisdiction, 
and  contrary  to  the  established  law.  Mose- 
ley  V.  Oocke,  7  Leigh,  224-226;  Wade  v. 
Hancock,  76  Va.  626;  Seamster  v.  Black- 
stock,  83  Va.  232-234,  2  8.  E.  36^  5  Am.  St. 
Rep.  262;  Anthony  v.  Kasey,  83  Va.  838,  5 
S.  B.  176,  5  Am.  St  Rep.  277;  Bigelow  ▼. 
Forrest  9  Wall.  351,  19  L.  Ed.  696;  Windsor 
V.  McVeigh,  93  U.  S.  282-283,  23  U  Ed. 
914. 

In  conclusion,  we  are  of  opinion  that  no 
guardian  ad  litem  was  appointed,  or  recog- 
nized by  the  court  as  such,  for  P.  St  Geo. 
Barraud  In  the  case  of  Barraud  against  Mar- 
shall; that  not  one  of  the  appellees  has  ever 
had  the  opportunity  to  be  heard  in  that  case; 
that  the  action  of  the  court  in  selling  the 
remainder  interest  of  appellees  in  the  Bar- 
rons farm  was  beyond  the  scope  of  the 
pleadings,  and  hence  in  excess  of  its  jurisdic- 
tion; and  therefore  that  the  decrees  and  oth- 
er proceedings  in  the  cause  of  Barraud 
against  Marshall,  so  far  as  they  affect  the 
rights  of  the  appellees  in  and  to  the  land 
in  controversy,  are  null  and  void. 

For  these  reasons  the  decree  appealed  from 
must  be  affirmed. 

BUGHANAN,  J^  absent    KEITH,  P^  not 

participating* 
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MILLER  T.  ARTHUR  et  al. 

(Supreme  Court  of  Appeals  of  Virs^nia.     Jan. 

21,  1904.) 

DOWER— JUDICIAL  SALE  —  DECREE— DETERMI- 
NATION OP  DOWER-CONSTRUCTION  OP  DE- 
CREE—LIENS— PAYMENT  BY  ONE  LIABLE- 
TAKING  OP  ASSIGNMENT— BXTINQUISHMBNT 
OF  LIEN. 

1.  A  wife  purchased  at  judicial  sale  lands  of 
her  husband  subject  to  certain  liens.  The  de- 
cree confirming  the  sale  recited,  in  setting  forth 
the  terms:  "For  the  sum  of  $12,000  subject 
to  dower,  and  $15,000  without  dower.  This 
last  price  to  apply  to  thosQ  creditors  who  are 
entitled  to  the  sale  without  dower;"  and  the 
deed  to  the  wife  recited  that  the  sale  was  so 
made  to  fix  dower.  The  wife  failed  to  pay  her 
purchase  money.  HMf  in  a  controyersy  as  to 
the  balance  due  from  her,  that  her  dower  in  the 
equity  of  redemption  should  be  determined  by 
deducting  from  $15,000  the  paramount  liens 
and  taking  one-fifth  of  the  residue. 

2.  Subsequent  to  an  assignment  fw  the  bene- 
fit of  creditors,  the  assignor  borrowed  money 
from  a  bank,  and  thereafter  his  wife  made  pay- 
ments to  the  bank  on  the  Interest  due  the  bank 
on  notes  given  by  a  third  person  as  surety  for 
the, loan  to  the  husband.  The  bank  at  that 
time  held  certain  bonds  of  the  wife  which 
were  a  part  of  the  trust  estate  under  the  as-, 
signment.  In  a  suit  by  the  assignee  against 
the  wife  she  claimed  that  it  was  agreed  be- 
tween her  and  the  surety  that  her  payments 
should  be  credited  on  her  bonds.  Hetdj  that 
the  credit  could  not  be  allowed,  as  the  matter 
was  one  in  which  the  creditors  of  the  trust 
fond  had  no  interest. 

8.  The  owner  of  land  subject  to  liens  could 
not,  by  taking  receipts  in  his  wife's  name,  on 
payment  of  the  Hens  by  him  from  his  own  es- 
tate, keep  them  alive  in  her  favor. 

Appeal  from  drctilt  Court,  Shenandoah 
Coimty. 

Suit  by  one  Arthur  and  others  against  Sal- 
lie  M.  Miller.  From  decrees  in  favor  of 
plalntiffB,   defendant  appeals.    AArmed. 

John  £1  Roller  and  Winfleld  Liggett,  for 
appellant.  Walton  &  Walton  and  Conrad  & 
Conrad,  for  appelleea 

HARRISON,  J.  J.  W.  MiUer  and  D.  F. 
Kagey  were  partners  conducting  a  banking 
bnainess  at  Lnray,  Ya.,  under  the  firm  name 
and  style  of  D.  F.  Kagey  &  Co.,  and  also 
conducting  a  mercantile  business  at  Mt 
Jackson,  Va.,  under  the  firm  name  and 
style  of  J.  W.  Miller  &  Co.  Having  failed 
for  a  very  large  amount^  these  two  firms,  on 
December  22,  1890,  united  in  a  deed  of  as- 
signment, conveying  all  their  social  and  in- 
dlTldnal  assets  to  trustees  to  secure  numer- 
ous creditors^  whose  aggregate  claims 
amounted  to  over  $200,000.  A  protracted 
and  complicated  litigation  followed  upon  this 
assignment,  involving  a  number  of  suits, 
which  have  been  heard  together,  volumes  of 
evidence,  oral  and  documentary,  and  nu- 
merous reports  of  commissioners  settling 
accounts  and  undertaking  to  bring  order  out 
of  the  general  confusion. 

Prior  to  the  date  of  the  assignment  men- 
tioned, J.  W.  Miller,  one  of  the  grantors, 
bad  purchased  under  the  decree  in  the  cause 
of  the  Cecil  National  Bank  against  J.  W.  B* 


Moore  a  tract  of  land  In  Shenandoah  coun- 
ty, known  as  the  '*Moore  Fann."  Among 
the  assets  dedicated  to  creditors,  this  Moore 
farm  was  conveyed,  subject  to  the  unpaid 
purchase  money  due  thereon.  Shortly  after 
the  date  of  the  assignment  an  account  was 
taken  in  the  cause  of  Cecil  National  Bank 
against  Moore,  showing  that  J.  W.  Miller 
still  owed  4n  this  Moore  farm  $8,212.89  as  of 
January  1,  1890. 

On  the  81st  day  of  August,  1894,  the  trus- 
tees In  the  general  deed  of  trust  sold  to  Sal- 
lie  M.  Miller,  the  appellant,  the  Moore  farm. 
This  sale  was  confirmed  by  decree  of  Sep- 
tember 10, 1894,  and  a  deed  was  made  to  the 
purchaser.  Appellant  having  failed  to  pay 
her  purchase  money,  the  farm  was  resold, 
and  bought  by  O.  W.  Lantz  at  the  price  of 
$18,000.  The  balance  due  from  the  appel- 
lant on  account  of  her  purchase  is  the  sub- 
ject of  the  present  controversy. 

The  commissioner  to  whom  the  cause  was 
referred  ascertained  that,  after  allowing  all 
proper  credits,  including  the  proceeds  of  the 
sale  to  Lantz,  there  was  a  balance  due  from 
the  appellant  on  account  of  her  purchase  of 
$1,852.44  as  of  February  1,  1899.  This  re- 
I)ort  was  confirmed  by  one  of  the  decrees  ap- 
pealed from. 

The  first  assignment  of  error  involves  s 
construction  of  the  terms  of  appellant's  pur- 
chase. The  contention  is  that,  instead  of 
being  charged  with  $15,000  as  the  price 
agreed  to  be  paid  by  her  for  the  farm,  she 
should  only  be  charged  with  $12,000  as  the 
purchase  price,  and  with  the  further  sum  of 
$897.48  as  the  value  of  her  contingent  dow- 
er in  the  equity  of  redemption. 

The  decree  confirming  the  sale  of  the 
Moore  farm  to  the  appellant  uses  the  fol- 
lowing language  in  setting  forth  the  terms 
of  her  purchase:  'Tor  the  sum  of  $12,000 
subject  to  dower,  and  for  the  price  of  $15,- 
000  without  dower.  This  last  sale  or  price 
is  to  apply  to  those  creditors  who  are  enti- 
tled to  the  sale  of  the  farm  without  dow- 
er." The  deed  to  the  appellant,  which  was 
also  confirmed,  is  to  this  effect:  "At  the 
price  of  $15,000  without  dower,  and  the  price 
of  $12,000  with  dower;  the  sale  being  made 
in  this  way  to  fix  the  dower  in  said  lands." 
In  an  elaborate  opinion,  which  is  made  a 
part  of  the  record,  the  learned  Judge  of  the 
circuit  court,  after  setting  forth  the  terms  of 
the  purchase,  as  shown  by  the  decree  and 
the  deed  mentioned,  proceeds  as  follows: 
"Her  dower  right  Is  not,  therefore,  to  be  as- 
bertained  according  to  the  usual  method,  but 
It  is  made  part  of  the  terms  of  her  contract 
of  purchase.  The  only  question  to  be  con- 
sidered is  the  proper  Interpretation  of  her 
contract  I  adopt  the  construction  that  $3,- 
000  is  fixed  as  the  value  of  the  dower  in  the 
whole  farm,  which  is  valued  at  $15,000,  and 
that  her  dower  In  the  equity  of  redemption 
is  proportionately  less.  As  her  dower  right  Is 
fixed  at  one-fifth  of  the  whole,  her  dower 
in  the  equity,  after  the  payment  of  the  par- 
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amount  Hens,  would  be  one-flftli  of  its  value. 
To  ascertain  the  value,  deduct  from  the  $15,- 
000  the  paramount  liens,  and  take  one-fifth 
of  the  residue."  This  construction  ia  not  only 
reasonable,  but  it  is  the  only  construction 
that  can  be  fairiy  given  to  the  language  em- 
ployed to  express  the  terms  of  the  pur- 
chase by  appellant  The  commissioner,  fol- 
lowing, it  is  presumed,  tills  const^ction,  as- 
certained the  value  of  the  dower  to  be  $2,- 
093.29.  The  account  stated,  by  which  this 
sum  was  arrived  at,  is  not  in  the  record, 
and  this  court  cannot,  in  its  absence,  hold 
that  the  conclusion  is  erroneous,  in  opposi- 
tion to  the  finding  of  the  commissioner  and 
the  approval  of  that  finding  by  the  Court 
The  commissioner  properly  found,  as  shown 
by  the  extract  from  his.  report,  which  is  in 
the  record,  that  the  |2,093.29  belonged  to  the 
National  Bank  of  Baltimore,  under  a  deed  of 
assignment  of  this  dower  right  by  Mrs.  Mil- 
ler to  the  bank  for  the  indemnity  of  T.  W. 
Allen.  The  bank  is  not  here  complaining 
of  the  amount  ascertained  to  be  due  on  ac- 
count of  dower,  and  it  is  not  perceived  that 
appellant  has  any  interest  In  that  subject, 
as  the  proceeds  of  the  dower  belong  to  the 
bank,  and  can  In  no  event  reduce  the 
amount  due  from  her  on  account  of  purchase 
money. 

The  second  ground  of  error  assigned  Is 
that  the  court  refused  to  allow  appellant 
credit  for.  three  payments  of  $450  each  claim- 
ed to  have  been  made  by  her  to  the  National 
Bank  of  Baltimore. 

It  appears  that  in  the  spring  of  1893  Kagey 
and  Miller  borrowed  a  large  sum  of  money 
from  the  National  Bank  of  Baltimore,  with 
a  view  to  buying  up  their  indebtedness  at  a 
heavy  discount  T.  W.  Allen  became  surety 
for  this  debt,  and  on  the  7th  of  April,  1S93, 
Mrs.  Sallie  M.  Miller,  the  appellant,  convey- 
ed to  the  National  Bank  of  Baltimore,  among 
other  claims,  her  dower  interest  in  all  of  her 
husband's  real  estate,  and  particularly  her 
dower  rights  in  the  Moore  farm,  to  indemnify 
and  save  harmless  T.  W.  Allen,  who  had  be- 
come security  for  the  large  sum  borrowed  by 
her  husband  and  D.  F.  Kagey.  In  May, 
1894,  when  this  indebtedness  was  reduced 
to  $15,000,  Allen  was  compelled  to  give  his 
three  notes  of  $5,000  each  therefor,  and  to 
secure  the  same  on  a  valuable  farm  owned 
by  him,  which  was  subsequently  sold  to  sat- 
isfy the  same.  It  satisfactorily  appears  from 
the  evidence  that  the  three  payments  of  $460 
each  which  appellant  now  insists  should  be 
credited  upon  her  purchase  money,  which  be-  • 
longs  to  the  creditors  in  this  case,  were  the 
proceeds  of  notes  discounted  for  the  purpose 
of  paying  the  National  Bank  of  Baltimore 
the  semianual  interest  due  to  It  on  the  Al- 
len notes,  amounting  to  $15,000;  that  the  re> 
mittances  were  directly  to  the  bank,  and  ap- 
plied at  the  time  in  the  manner  indicated. 
This  transaction  by  Kagey  and  Miller  with 
the  National  Bank  of  Baltimore  was  an  out- 
tide  matter  with  which  the  creditors  of  the 


trust  fund  had  no  connection,  and  in  which 
they  had  no  interest  These  payments  con- 
tributed nothing  to  the  tru^t  fund  to  Which 
appellant's  purchase  money  belonged,  and 
they  should  not  be  permitted  to  diminish  it 
The  learned  judge  of  thie  circuit  court  in  dis- 
posing of  this  question,  says:  ^'It  is  insisted 
by  Mrs.  Miller  that  it  was  agreed  between 
Allen  and  herself  that  she  was  to  have  credit 
on  h^  bonds,  which  were  held  by  the  bank 
as  collateral  for  this  loan.  I  have  refused 
to  sanction  this  transfer  of  these  bonds  in 
the  nature  of  a  cqllateral,  and  I  cannot  see 
how  the  court  can  in  any  way  recognize  the 
loan  on  which  Allen  was  security.  It  is  not 
pretended  that  the  bank  was  any  party  to 
the  agreement  alleged  between  Mrs.  Miller 
and  Allen.  On  the  contrary,  it  clearly  ap- 
pears that  under  the  direction  and  with  the 
knowledge  of  all  concerned  the  bank  applied 
the  payments  to  the  discount  due  on  the  Al- 
len notes.  The  money  was  paid  to  the  bank 
for  that  purpose,  and  I  must  hold  that  the 
alleged  understanding  between  Mrs.  MUler 
and  Allen  is  not  a  proper  subject  of  inquiry 
in  this  litigation."  The  bonds  of  Mrs.  MUler 
constituted  part  of  a  trust  estate  to  which 
the  creditors  of  Kugey  and  Miller  were  en- 
titled. The  debt  to  which  the  payments  in 
question  were  applied  was  an  outside  trans- 
action, contracted  in  the  name  of  Allen  sub- 
sequent to  the  date  of  the  deed  of  trust  and 
not  one  of  the  debts  entitled  to  participate 
in  the  trust  assets.  These  payments  thus 
made  and  applied  to  the  accruing  Interest 
on  the  Allen  notes  were  properly  rejected  as 
credits  upon  the  purchase  money  due  the 
trust  creditors  from  the  appellant 

The  third  and  last  ground  of  error  sug- 
gested is  that  appellant  was  not  allowed 
credit  upon  her  purchase  money  for  certain 
liens  against  the  Moore  fiarm,  alleged  to  have 
been  acquired  by  her. 

These  claims  constituted  part  of  the  para- 
mount liens  which  existed  upon  the  Moore 
farm  at  the  time  of  its  purchase  by  J.  W. 
Miller,  and  were  paid  by  him  during  the  time 
that  he  was  in  the  possession,  use,  and  en- 
joyment of  the  farm.  J.  W.  Miller  was  au- 
thorized by  decree  to  pay  these  liens  directly 
to  the  parties  entitled  thereto,  and  the  evi- 
dence is  conclusive  that  he  paid  the  claims 
in  question  from  the  proceeds  of  the  farm 
while  he  owned  it,  and  from  the  proceeds  of 
his  business,  as  agent  for  the  sale  of  fei^ 
tilizer.  The  record  shows  that  at  the  time 
these  claims  were  paid  the  aiH[>eIIant  owned 
no  separate  estate  which  could  have  been 
applied  to  their  payment  There  is  no  con- 
tention that  she  owned  any  estate  until  her 
purchase  of  this  tarm,  which  was  after  the 
claims  had  been  paid.  The  evidence  of  the 
appellant  shows  that* J.  W.  Miller  made  the 
money  and  paid  the  liens;  and  further  shows 
that  at  the  time  of  her  purchase  of  the  farm 
she  was  not  aware  that  her  husband  pre- 
tended to  have  bought  for  her  any  claims 
against  it     When  J.  W.   Bliller  paid  the 
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clalmB  in  Question,  he  took  receipts  in  bia 
wife's  name,  and  it  Is  contended  tliat  he 
could  thus  keep  them  alive  as  liens  upon  the 
farm  for  her  benefit  This  position  is  not 
tenable.  ''It  is  a  well-settled  principle  that 
payment  by  one  who  is  primarily  liable  to 
one  entitled  to  collect  the  debt  is  an  extin- 
guishment of  the  debt  and  all  liability  there- 
under. However  held,  or  however  transfer^ 
red  or  assigned,  it  is  ever  afterwards  a  mere 
nulUty."  Smith  v.  Waugh,  Si  Va.  800,  6  S. 
£.  132;  Citizens'  Bank  v.  Lay,  80  Ya.  436; 
Daniel  on  Neg.  Instruments,  H  1221,  1222. 

In  the  case  at  bar  the  one  who  owed  these 
claims  paid  them  with  his  own  means  direct- 
ly to  the  several  parties  entitled  to  collect, 
and  It  is  clear  from  all  the  evidence  bearing 
upon  the  subject  that  the  appellant  is  not  en- 
titled to  credit  upon  her  purchase  money  due 
the  creditors  to  this  case  for  the  claims  un- 
der consideration. 

Upon  the  whole  case  we  are  of  opinion  that 
there  is  no  error  in  the  decrees  appealed 
from,  and  they  must  be  a^Srmed. 

KEITH,  P.,  and  CARDWELL,  J.,  absent 


(102  Va.  350) 

PBRSIKOER'S  ADM'X   v.  ALLBQHANY 
ORB  &  IRON  CO. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 
21,  1904.) 

MASTBR   AND   SBRVANT-INJURIBS-NEiaLI-     • 
GBNCS-ANTIGIPATED  DANGERS. 

1.  A  contrivance  for  washing  ore  consisted 
of  a  large  box  containing  machinery,  and  there 
onnecessarilv  projected  into  the  box  the  end  of 
an  engine  Bhaft  on  the  end  of  which  was  a 
small  "jagger,"  or  point  of  iron  about  an 
eighth  of  an  inch  by  three-sixteenths  of  an  inch 
in  size.  A  servant,  who  had  been  in  the  box 
repairing  some  of  the  machinery,  was  leaving 
the  box,  when  his  clothing  caught  on  the  "jag- 
ger/'.and.  the  shaft  being  in  motion,  he  was 
kiHed.  The  point  where  the  repairs  were  being 
made  was  32  inches  from  the  end  of  the  shaft, 
and  the  space  between  the  side  of  the  box  and 
end  of  the  shaft,  which  space  he  had  to  pass 
throni^  on  leaving  the  box.  was  3^  feet.  HekE, 
that  the  master  was  not  liable,  as  the  accident 
was  not  a  probable  consequence  of  the  condi- 
tions. 

Error  to  Circuit  Court,  Botetourt  County. 

Action  by  the  administratrix  of  W.  D.  Per- 
Binger  against  the  Alleghany  Ore  &  Iron 
Company.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiff  brings  error.    Afltoned. 

Benjamin  Haden,  for  plaintifl  in  error.  A. 
A.  Phlegar  and  P.  H«  0.  Cabell,  for  defend- 
ant in  error. 

BUCHANAN,  J.  This  is  an  action  to  re- 
cover damages  for  the  killing  of  William  D. 
Persinger,  caused,  as  his  administratrix 
claims,  by  the  defendant  company's  negli- 
gence. 

Upon  the  trial  of  the  cause  in  the  circuit 
court  the  defendant,  without  introducing  any 
testimony,  demurred  to  the  plaintUT's  evi- 
dence.    The  court  sustained  the  demurrer. 


and  rendered  Judgment  for  the  defendant 
To  that  Judgment  this  writ  of  error  was 
awarded* 

The  material  facts  are  the  following:  The 
defendant  owns  and  operates^  among  other 
things,  machinery  for  washing  ore,  and  Mr. 
Persinger  was  employed  by  the  defendant  to 
oil  the  machinery  and  to  do  such  other  work 
as  he  might  be  directed  to  perform.  The 
part  of  the  washer  in  which  Mr.  Persinger 
was  killed  was  at  least  6  feet  wide  and  about 
30  feet  long,  as  counsel  seem  to  agree.  The 
depth  of  the  box  does  not  appear  from  the 
record.  Extending  through  this  box  length- 
wise were  two  logs,  parallel  to  each  other, 
1  foot  each  in  diameter,  and  about  30  inches 
apart  To  these  logs  were  attached  spiral 
flanges  or  paddles  about  8  inches  long.  The . 
logs  ran  east  and  west  and  to  the  west  end 
of  each  log  was  attached  an  iron  gudgeon, 
I  which  rested  on  the  end  of  the  box.  Upon 
I  these  gudgeons  were  fixed  gear  wheels,  which 
!  were  driven  by  means  of  a  main  bhaft  by  a 
I  steam  engine  located  on  the  south  side  of  the 
box.  The  ore  as  it  came  from  the  mines 
was  dumped  into  the  box,  through  which 
flowed  a  stream  of  water.  The  logs  revolved 
in  opposite  directions.  The  paddles  on  them 
stirred  up  the  ore,  and  by  reason  of  their 
spiral  arrangement  forced  the  ore  to  one  end 
of  the  box,  the  water  carrying  off  the  dirt 
to  the  other  end.  On  the  south  side  of  the 
box,  and  32  inches  from  the  west  end  of  it 
was  a  pulley  on  the  engine  shaft  over  which 
was  a  band  which  operated  the  washer. 
This  shaft  from  the  engine  projected  into 
the  box,  unnecessarily,  28  inches,  the  end  of 
It  reaching  an  inch  or  two  beyond  the  north 
side  of  the  nearest  log.  In  the  end  of  the 
shaft  was  a  key  set  or  groove  for  fastening 
the  pulley  or  wheel  which  might  be  placed 
thereon.  On  one  of  the  comers  of  the  key 
set  and  on  the  inner  side  thereof,  was  a  little 
*'Jagger,"  or  point  of  iron,  about  one-eighth 
of  an  inch  by  three-sixteenths  of  an  inch  in 
size,  and  made  apparently  by  a  blow  from  a 
hammer  on  the  end  of  the  shaft  From  the 
end  of  the  shaft  to  the  north  side  of  the  box 
was  about  3^  feet 

On  the  day  of  the  accident  one  of  thes(e 
logs  broke,  and  Mr.  Persinger  was  ordered  to 
aid  other  employes  in  removing  the  logs  from 
the  bed  when  not  engaged  in  oiling  the  ma- 
chinery of  the  washer,  which  continued  its 
work  except  in  that  bed.  In  order  to  remove 
these  logs,  it  was  necessary  to  take  the  gear 
wheel  off  the  west  end  of  the  log,  over  which 
the  engine  shaft  projected.  There  was  some 
diflElculty  in  getting  the  key  out  which  held 
the  wheel  in  its  place.  Three  other  men,  at 
least  had  attempted  to  get  it  out  Two  of 
them  had  gone  out  of  the  bed  to  get  a  more 
suitable  implement  to  work  with.  The  oth- 
er employ^.  Rock,  and  Mr.  Persinger  at- 
tempted to  get  the  key  out,  and  were  unable 
to  do  so  with  the  key  drift  which  they  had. 
They  determined  to  go  out  of  the  box  also, 
and  get  a  more  suitable  key  drift  Bock  leav- 
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ing  first  Am  Mr.  Perslnger  was  going  out, 
bia  overall  Jacket  caught  upon  tbe  "jagger'* 
on  the  end  of  the  main  shaft,  which  was 
making  from  75  to  100  revolutions  per  min- 
ute, and  was  wrapped  around  it,  and  he  was 
dragged  or  whirled  around  the  shaft  and 
killed. 

Tbe  plaintiff  chai^ges  that  the  defendant 
was  negligent  in  unnecessarily  and  improper- 
ly allowing  the  main  shaft  to  extend  into  the 
bed  where  the  accident  occurred,  and  in  per- 
mitting the  "jagger*'  to  remain  on  the  end 
thereof,  and  in  operating  the  shaft  while  its 
employes  were  removing  the  logs  and  repair- 
ing the  bed  in  which  they  were. 

The  rule  is  well  settled  that  it  is  tbe  duty 
of  the  master  to  exercise  ordinary  care  in 
.providing  a  reasonably  safe  place  in  which 
his  servants  are  to  work.  Bobinson's  Adm*r 
V.  Dinlnny,  86  Va.  41,  42,  30  S.  E.  442;  Mc- 
Donald's Adm'r  v.  N.  &  W.  B.  B.  Co.,  95  Va. 
98, 105,  27  S.  E.  821;  Bertha  Zinc  Co.  v.  Mar- 
tin's Adm'r,  93  Va.  791,  22  S.  B.  809;  N.  &  P. 
B.  B.  Co.  v.  Ormsby,  27  Grat  455. 

Ordinary  care  depends  upon  the  circum- 
stances of  the  particular  case,  and  is  such 
care  as  persons  of  ordinary  prudence  would, 
under  the  circumstances,  have  exercised.  N. 
&  W.  By.  Co.  V.  Cromer's  Adm'r,  99  Va. 
763,  764,  40  S.  B.  54;  Bertha  Zinc  Co.  v.  Mar- 
tin's Adm'r,  98  Va.  791,  22  S.  E.  869;  N.  & 
P.  B.  B.  Co.  V.  Ormsby,  27  Grat  455. 

If  tbe  accident  which  occurred  was  one  at 
all  likely  to  happen— if  it  was  a  probable 
consequence  that  an  employ^  working  In  the 
bed  would  be  injured  or  killed  by  having  his 
clothing  caught  upon  the  little  "Jagger"  on 
the  end  of  the  revolving  shaft  as  was  the 
plaintiff's  intestate— the  trial  court  erred  in 
sustaining  the  defendant's  demurrer  to  the 
evidence.  But  can  the  accident  be  said  to 
be  one  which  ordinarily  prudent  men  would 
have  been  likely  to  anticipate? 

The  revolving  shaft  which  extended  into 
the  bed  further  than  was  necessary,  was 
fully  exposed  to  sight  The  "Jagger"  on 
which  the  clothing  of  the  deceased  caught 
was  in  size  not  over  one-eighth  of  an  inch 
by  three-sixteenths  of  an  inch,  was  on  the 
inner  side  of  the  key  set  and  so  small  that 
you  had  to  look  closely  to  see  it  The  gear 
wheel  which  Mr.  Perslnger  and  other  em- 
ployes were  trying  to  remove  from  the  log 
was  32  inches  from  the  end  of  the  shaft,  and 
the  space  through  which  he  had  to  pass  in 
going  out  of  the  box  north  of  the  end  of  the 
shaft  was  3^  feet  It  is  insisted  by  counsel 
for  tlie  plaintiff  that  the  box  was  only  some 
40  inches  deep,  and  that  the  cover  or  floor 
on  top  of  it  made  it  necessary  for  the  em- 
ployes working  in  it  to  move  about  in  a 
stooping  position,  and  prevented  them  from 
going  out  of  the  box  except  through  the  space 
between  the  ends  of  the  paddles  upon  the 
logs,  which  was  only  about  14  inches  wide 
and  very  near  the  end  of  the  shaft 

The  evidence  does  not  sustain  this  conten- 
tion.   It  is  apparent  from  the  questions  ask- 


ed the  witnesses,  as  well  as  ttom  their  an- 
swers, that  the  top  or  floor  over  the  box  did 
not  in  its  then  condition*  interfere  with  the 
employes  in  doing  their  work,  or  in  going 
in  or  out  of  the  box. 

One  of  the  witnesses— and  the  only  one 
who  testifies  upon  the  point— states  that  he 
had  been  foreman  of  the  washer  for  about 
15  months,  and  that  he  would  not  have 
thought  that  Jagger  would  catch  clottiing,  or 
that  it  was  likely  to  do  so,  but  for  the  fiict 
that  it  had  done  so,  and  but  for  the  accident 
he  would  not  have  thought  that  it  was  neces- 
sary to  have  boxed  the  end  of  the  shaft  to 
have  avoided  any  probability  of  harm.  After 
the  accident  happened,  it  could  be  readily 
seen  how  the  accident  could  have  been  avoid- 
ed by  boxing  the  end  of  the  shaft;  and  that 
was  done.  But,  as  was  said  by  Judge  Cooley 
in  Sjogren  v.  Hall,  53  Mich.  274,  278,  18  N. 
W.  812,  814:  'The  fact  that  it  [the  accident 
he  was  considering]  was  avoidable  does  not 
prove  that  there  was  fault  in  not  antidpat- 
inj?  and  providing  against  it  If  a  farm  la- 
borer falls  from  the  haymow,  the  fall  does 
not  demonstrate  that  the  farmer  was  culpa- 
ble for  not  railing  the  mow  in.  A  man 
stumbling  in  a  blacksmith  shop  might  have 
his  hand,  or  even  his  head,  thrown  under  the 
triphammer;  but  it  would  not  follow  that 
there  had  been  any  neglect  of  duty  on  tbe 
part  of  the  blacksmith  in  leaving  the  ham- 
mer exposed.  So  far  as  there  is  a  duty  rest- 
ing upon  the  proprietor  in  any  of  these  cases, 
it  is  a  duty  to  guard  against  probable  dan- 
gers; and  it  does  not  go  to  the  extent  of 
requiring  him  to  render  accidental  injury 
impossible.  •  ♦  •  If  the  fact  that  pre- 
vention was  possible  is  to  render  the  em- 
ployer liable,  then  he  may  as  well  be  made 
an  insurer  of  the  safety  of  those  in  his  serv- 
ice in  express  terms,  for  to  all  intents  and 
purposes  he  would  in  law  be  insurer,  whether 
nominally  so  or  not" 

It  is  right  that  the  master  should  be  re- 
quired to  anticipate  and  guard  against  con- 
sequences that  may  reasonably  be  expected 
to  occur,  but  it  would  violate  every  principle 
of  Justice  or  law  if  he  should  be  compelled 
to  foresee  and  provide  against  that  which 
reasonable  and  prudent  men  would  not  ex- 
pect to  happen. 

We  are  of  opinion  that  the  evidence  does 
not  show  that  the  death  of  the  plaintilTs  in- 
testate was  the  result  of  the  defendant's  neg- 
ligence. The  Judgment  of  the  circuit  court 
must  therefore  be  afiirmed. 

KEITH,  P.,  and  CABDWBLL,  J^  absent 

(102  Va.  280) 
SMITH  et  al.  v.  MOOBB. 
(Supreme  Court  of  Appeals  of  Virginia.     Jan. 
14,  1904.) 

APPEAL     AND      ERROR  —  AMOUNT  —  DECREE 
AQAINST  DISTRIBUTEES— WILLS-CHARGE 

ON   LAND— LIMITATIONS. 
1.  A  decree  against  distributees  for  a  debt  of 

their  decedent  is  substantially  a  decree  against 
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the  decedent's  estate,  and,  where  the  aggregate 
amoant  exceeds  the  minlmam  jurisdictional 
sum,  an  appeal  lies  on  behalf  of  the  distribu* 
tees. 

2.  A  charge  by  a  testator  of  his  debts  on  his 
lands  creates  an  equitable  lien  for  their  pay- 
ment, to  which  there  is  no  statutory  bar. 

3.  The  statute  of  limitations  does  not  begin 
to  run  in  favor  of  a  personal  representative 
against  the  distributees  until  an  order  of  a 
court  having  jurisdiction  directing  a  delivery  of 
the  estate  to  the  distributees. 

Appeal  from  Circuit  Court,  Clarke  County. 

Suit  by  Annie  M.  Smith  and  others  against 
A.  Moore,  Jr.  Decree  for  defendant,  and 
plaintiffs  appeal.    Affirmed. 

F.  B.  Whiting,  Blackburn  Smith,  and  M. 
McCormick,  for  appellants.  A.  Moore,  Jr^  in 
pro.  per. 


CARDWELL,  J.  William  A.  Castleman 
qualified  on  January  23,  1854,  In  the  county 
court  of  Clarke  county,. as  executor  of  the 
will  of  Jacob  Isler,  deceased;  giving  bond  for 
$50,000,  with  six  sureties,  including  Tread- 
well  Smith.  In  1873  Champ  Shepherd  and 
others,  legatees  and  devisees,  or  otherwise 
interested,  under  the  will  of  Jacob  Isler,  filed 
tl.eir  bill  in  the  county  court  of  Clarke  county 
against  Castleman,  executor  of  Jacob  Isler, 
such  of  his  sureties  on  his  executorial  bond 
as  were  then  living,  the  personal  representa- 
tives of  such  as  were  dead,  including  R.  R. 
Smith  and  Charles  H.  Smith,  executors  of 
Treadwell  Smith,  who  had  died  leaving  a 
will  charging  his  real  estate  with  the  pay- 
ment of  his  debts,  the  object  of  which  suit 
was  to  have  a  settlement  and  distribution  of 
Jacob  Isler's  estate.  At  the  August  term, 
1873,  of  the  county  court  of  Clarke  county, 
the  cause  was  by  decree  removed  to  the  cir- 
cuit court  of  that  county;  and  at  the  Febru- 
ary term,  1874,  of  the  circuit  court,  it  was 
referred  to  Commissioner  Louthan  to  state, 
among  other  tilings,  the  executorial  accounts 
of  Castleman,  executor,  etc.,  so  as  toi  show 
what  amount  was  in  his  hands,  due  to  his 
testator's  estate;  and  Commissioner  Louthan 
having  filed  his  report,  to  which  there  were 
no  exceptions,  ascertaining  that  Castleman, 
as  executor,  was  largely  indebted  to  his  tes- 
tator's estate,  a  decree  was  entered  on  No- 
vember 27, 1874,  against  him  and  his  sureties, 
or  their  personal  representatives,  for  sundry 
sums  of  money  in  favor  of  Jacob  Isler's  lega- 
tees or  their  assigns,  including  A.  Moore,  Jr., 
who,  as  substituted  trustee  in  the  place  of 
R.  E.  Byrd,  recovered  $1,060.16,  with  inter- 
est on  $596.98  from  June  1,  1874,  by  yirtue 
of  a  deed  of  trust  executed  on  April  2,  1860, 
by  G.  H.  Isler,  a  son  of  Jacob  Isler,  deceased, 
eonveylng  to  R.  B.  Byrd,  trustee,  his  interest 
in  his  father's  estate,  for  the  purpose  of  se- 
curing the  payment  of  certain  debts  named 
in  the  deed.  At  the  February  term,  1877,  of 
the  said  court,  this  decree,  as  to  A.  Moore, 
Jr.,  substituted  trustee,  was  revived  against 
Castleman,  executor,  and  his  sureties;    and 


on  March  6,  1877,  an  execution  of  fi.  fa.  was 
issued  against  them,  which  was  returned, 
"No  property  found." 

In  1878  Annie  M.  Smith,  one  of  the  devisees 
of  Treadwell  Smith,  deceased,  filed  her  bill 
in  the  cause  out  of  which  this  appeal  arises, 
asking,  among  other  things,  that  the  debts  of 
Treadwell  Smith  be  ascertained;  that  they 
be  held  a  charge  under  his  will  on  his  lands 
in  the  hands  of  each  devisee,  according  to 
such  devisee's  interest  therein,  these  devisees 
having  in  1874  made  partition  of  the  lands 
among  themselves,  and  each  one  having  tak- 
en possession  of  the  part  assigned  him.  This 
cause  was  by  decree  of  February  6,  1883, 
referred  to  one  of  the  commissioners  of  the 
court,  who  was  directed  to  ascertain  and  re- 
port, among  other  things,  the  indebtedness 
of  the  estate  of  Treadwell  Smith,  deceased; 
and,  while  the  cause  was  pending  before  the 
commissioner,  David  Craufurd's  administra- 
tor presented  a  large  claim  against  the  es- 
tate, which  was  earnestly  contested  by  tbe 
executors  and  devisees  of  Treadwell  Smith, 
the  litigation  over  it  continuing  until  October 
1,  1896,  when  it  was  finally  ended  by  the 
decision  of  this  court  in  Craufurd's  Adm'r 
V.  Smith's  Ex'r,  93  Ya.  623,  23  S.  E.  235,  25 
S.  B.  657. 

By  a  decree  entered  October  30,  1875,  in 
this  caui^e  (Annie  M.  Smith  y.  Treadwell 
Smith's  Ex'r,  etc.),  reciting  that  there  had 
been  no  convention  of  tbe  creditors  of  Tread- 
well Smith,  deceased,  and  no  settlement,  ex- 
cept ex  parte,  of  the  accounts  of  his  execu- 
tors, the  cause  was  again  referred  to  a  com- 
missioner to  state  and  report  (1)  the  accounts 
of  Treadwell  Smith's  executors;  (2)  an  ac- 
count of  the  debts  against  his  estate  remain- 
ing unpaid,  to  whom  due,  etc.,  and  the  prior- 
ity of  any  liens  on  the  estate;  and  (3)  what, 
real  estate  of  which  Treadwell  Smith  died 
seised  is  subject  to  tpe  payment  of  his  debts, 
and,  if  the  land  of  which  he  died  seised  had 
been  partitioned  among  his  devisees,  how 
much  of  the  unpaid  debts  was  chargeable  to 
each  share. 

Responding  to  this  decree.  Commissioner 
Kownslar  filed  his  report  on  May  22,  1897, 
setting  forth  that  one  of  the  executors  of 
Treadwell  Smith  had  informed  him  that  the 
executors  had  received  no  funds  since  their 
previous  settlement,  and  reporting  certain 
debts  outstanding  against  Treadwell  Smith's 
estate,  including  the  debt  asserted  by  A. 
Moore,  Jr.,  substituted  trustee,  stating  that 
this  debt  as  reported  was  in  .any  event  due 
from  Smith's  estate,  but,  as  he  was  a  co- 
surety, in  case  the  amount  due  by  any  one  or 
more  of  the  other  sureties  was  not  paid  the 
liability  of  Smith's  estate  would  be  increas- 
ed, as  it  was  ultimately  liable  for  the  whole 
debt  He  further  reported  that,  by  his  will, 
Treadwell  Smith  charged  his  real  estate  with 
the  payment  of  his  debts,  and  that  the  whole 
of  the  estate  had  been  divided  among  bis 
devisees;  setting  forth  the  quantity  and  de- 


328 


46  SOUTHEASTERN  REPOETEB. 


(Va- 


scription  of  the  real  estate  received  by  each 
devisee  in  this  division.  The  report  of  Com- 
missioner Kownslar  was  several  times  re- 
committed to  him  because  of  exceptions  there- 
to filed  by  Treadwell  Smith's  executors  and 
devisees  or  others— among  other  things,  to 
take  such  evidence  as  might  be  adduced  be- 
fore him  in  support  of  and  against  the  claim 
of  Jacob  Isler's  legatees,  and  make  report 
upon  the  evidence  taken;  the  claim  referred 
to  being  the  c^aim  here  under  investigation, 
and  asserted  by  A.  Moore,  Jr.,  substituted 
trustee,  against  Treadwell  Smith's  devisees. 
In  obedience  to  this  direction  of  the  court, 
Commissioner  Kownslar  filed  his  report  of 
May  7,  1899,  in  which  he  restated  the  debt 
in  question,  and  returned  with  his  report  all 
the  evidence  adduced  for  and  against  the 
claim,  consisting  of  exhibits,  depositions,  and 
agreements  of  counsel;  and  by  decree  of  No- 
vember 17,  1898,  the  cause  was  again  re- 
committed to  Commissioner  Kownslar,  with 
the  direction,  among  others,  to  take  such 
further  evidence  as  the  parties  interested 
might  lay  before  him  in  support  of  or  against 
this  claim.  Responding  to  this  decree,  the 
commissioner  filed  his  report,  again  restat- 
ing the  debt,  and  returning  therewith  the 
further  evidence  adduced  before  him  by  the 
parties  interested;  and  upon  a  final  hearing 
of  the  cause  the  decree  appealed  from  to  this 
court  was  entered,  by  which  it  was  adjudged 
that  A.  Moore,  Jr.,  substituted  trustee,  do 
recover  of  the  devisees  of  Treadwell  Smith 
("there  being  no  personal  estate  out  of  which 
the  amounts  hereby  decreed  can  be  paid") 
the  sum  of  $952.58,  with  interest  on  $596.98 
from  December  1,  1898,  to  be  paid  one-fifth 
by  Ohas.  H.  Smith,  one-fifth  by  Annie  M. 
Smith,  one-fifth  by  Ohas.  H.  Smith,  admin- 
istrator of  Emily  Smith,  one-fifth  out  of  the 
proceeds  of  the  sale  of  the  land  of  R.  R. 
Smith,  one-tenth  by  Sarah  J.  Crown,  and  one- 
tenth  by  J.  Rice  Smith. 

It  is  contended  by  appellee  that  the  appeal 
should  be  dismissed  as  improvidently  award- 
ed, because  the  amount  decreed  to  be  paid 
by  each  of  the  devisees  is  below  the  minimum 
Jurisdictional  limit  of  appeals  to  this  court 
Were  not  the  executors  of  Treadwell  Smith, 
as  well  as  his  devisees,  appealing,  this  con- 
tention could  not  be  sustained.  **Where  for 
a  debt  of  a  decedent  there  is  no  decree  in 
solido  against  his  personal  representative, 
but  severally  against  each  distributee  for  his 
proportion  of  the  debt  which  exceeds  $500, 
substantially  it  is  a  decree  against  the  de- 
cedent's estate;  and,  as  it  exceeds  in  the 
aggregate  the  minimum  Jurisdictional  sum. 
an  appeal  lies  from  the  decree  on  behalf  of 
the  distributees."  Updike's  Adm'r  v.  Lane, 
78  Va.  132. 

The  opinion  in  that  case  with  reference  to 
the  motion  to  dismiss  the  appeal  because  the 
amount  decreed  against  each  of  the  dis- 
tributees was  less  than  $500  disposes  of  the 
question  as  follows.    **As  to  the  point  raised. 


it  is  sufiiclent  to  say,  though  there  is  not  a 
decree  against  the  administrator  in  form,  yet 
in  substance  it  is  as  much  a  decree  against 
the  decedent's  estate,  and  for  the  full  amount 
of  $768.67  then  due  on  his  bond,  as  if  the 
decree  had  been  for  that  sima  in  solido;  the 
apportionment  being  specified  in  the  decree 
for  mere  convenience."  See,  also,  Ryan's 
Adm'r  v.  McLeod,  32  Grat  367,  where  the 
opinion  by  Stables,  J.,  aays  that,  "upon  a 
principle  universally  conceded  and  repeated- 
ly acted  upon  by  this  court,  lands  of  all  the 
devisees  should  bear  their  ratable  propor- 
tion of  the  debts  in  the  first  instance,  instead 
of  decreeing  against  one,  and  turning  him 
aroimd  upon  the  others  for  contribution." 

It  is  clear  from  these  authorities  that  it 
is  well  settied  that  where  there  are  no  assets 
in  the  hands  of  the  personal  representatiTes 
of  the  debtor,  out  of  which  a  debt  asserted 
against  a  decedent's  estate  may  be  satisfied, 
as  is  the  case  at  bar,  it  is  proper  to  decree 
against  each  of  the  distributees  or  devisees 
for  his  proportion  of  the  debt,  which  is  sub- 
stantially a  decree  against  the  decedent's  es- 
tate, and,  the  debt  in  the  aggregate  exceed- 
ing the  minimum  Jurisdictional  sum,  an  ap- 
peal lies  from  the  decree  to  this  court  in  be- 
half of  the  distributees  or  devisees. 

Appellants'  1st,  2d,  and  0th  assignments  of 
error  raise  the  question  whether  or  not  their 
pleas  of  payment,  laches,  and  the  statute 
of  limitations  filed  before  Commissioner 
Kownslar,  and  overruled  by  the  court  below, 
should  have  been  sustained. 

As  to  the  plea  of  payment,  the  only  evi- 
dence in  support  of  it  is  the  deposition  of  R. 
R.  Smith,  one  of  the  executors  of  Treadwell 
Smith;  and  he  does  not  pretend  to  claim 
that  the  debt  has  been  paid,  or  state  any  cir- 
cumstances from  which  the  presumption  of 
payment  could  be  drawn.  When  asked  if  he 
had  in  his  possession  receipts  for  all  money 
paid  out  by  him  as  one  of  Treadwell  Smith's 
executors,  and,  if  not,  what  became  of  them, 
his  answer  was:  "I  don't  know  of  any  re- 
ceipts that  I  have.  I  lost  some  of  my  papers, 
and  may  have  lost  some  receipts  amonsr 
them."  And  upon  cross-examination  he  was 
asked  if  he  had  ever  made  a  settiement  of 
his  accounts  as  executor  of  Treadwell  Smith, 
to  which  he  replied:  "I  put  all  my  accounts 
in  the  hands  of  Capt  Nelson  for  settlement; 
and  suppose  It  was  done."  This  settlement 
by  Capt.  Nelson,  commissioner  of  accomits 
for  Clarke  cotmty,  appears  in  the  record,  and 
shows  that  no  credit  was  given  on  account 
of  any  payment  to  appellee  or  on  his  claim. 
There  appears  in  the  record  a  list  of  the 
debts,  and  the  order  of  their  priority,  to  be 
paid  out  of  the  funds  to  which  appellee  ^was 
making  claim;  and,  because  it  further  ap- 
pears that  he  has  paid  one  or  more  of  the 
debts  out  of  thehr  order  of  priority,  it  is  con- 
tended that  all  other  debts  having  priority 
over  those  paid  by  appellee  must  be  presum- 
ed to  have  been  paid. 
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r  In  answer  to  this  contention.  It  is  sufficient 
to  say  that,  U  appellee  has  misapplied  the 
funds  that  may  have  come  to  his  hands.  It 
is  a  matter  between  him  and  those  whose 
tunds  have  been  so  misapplied^  and  does  not 
concern  appellants,  or  affect  their  liability  for 
the  debt  in  questicm. 

With  reference  to  the  question  of  laches, 
the  most  that  can  be  said  is  that  there  is  ap- 
parent tardiness  in  the  prosecution  of  the 
claim;  but,  in  view  of  the  circumstances  sur- 
rounding the  settlement  of  Treadwell  Smith's 
estate,  the  number  and  character  of  the  debts 
asserted  against  it;  and  the  long  drawn  out 
litigation  oyer  one  of  them,  at  least— tha^  of 
David  Crawford's  administrator— it  cannot  be 
said  that  this  apparent  tardiness  on  the  part 
of  appellee  amounts  to  inexcusable  delay,  or 
has  placed  appellants  in  such  a  position  that 
a  court  of  equity  should  relieve  them  tcom 
the  payment  of  his  claim. 

As  has  been  observed,  the  will  of  Tread- 
well  Smith  charged  his  real  estate  with  the 
payment  of  his  debts,  and  this  charge  con- 
stitutes an  equitable  lien  on  the  lands  now  in 
the  possession  of  appellants,  his  devisees,  to 
which  lien  there  is  no  statutory  bar,  unless 
the  debt  is  barred  as  against  the  estate  of 
Treadwell  Smith.  It  is  true  that  the  lia- 
bility of  Treadwell  Smith  for  the  debt  here 
in  question  originated  as  far  back  as  1854, 
when  he  became  one  of  the  sureties  of  Oas- 
tleman  as  executor  of  Jacob  Isler;  but  as 
there  appears  no  order  by  a  court  having  ju- 
risdiction of  the  accounts  of  the  executor,  act- 
ing upon  a  settlement  of  his  accounts,  and 
directing  a  delivery  of  the  estate  to  the  dis< 
tributees  of  Jacob  Isler,  deceased  (section 
2921  of  the  Oode  of  1887),  no  cause  of  action 
against  Treadwell  Smith's  estate  or  his  dev- 
isees arose  until  the  decree  of  November  27, 
1874,  in  Champ  Shepherd,  etc,  v.  Jacob 
Isler's,  Bx'r,  etc.,  supra,  whereby  it  was  as- 
certained that  Oastleman,  as  executor,  was 
largely  indebted  to  his  testator's  estate,  and 
a  liability  fixed  upon  the  sureties  on  his  of- 
ficial bond,  including  Treadwell  Smith,  for 
the  debt  now  asserted  by  appellee.  This  de- 
cree was  conclusive  of  the  question  whether 
or  not  the  debt  was  barred  by  the  statute  as 
against  Treadwell  Smith's  estate,  and  deteiv 
mine  that  it  was  not. 

In  Craufurd's  Adm'r  v.  Smith's  Bx'r,  su- 
pra, it  was  held  that  the  suit,  if  not  when 
brought  a  creditors'  suit,  became  such  by 
the  entry  of  the  decree  therein  of  February 
6,  1883,  supra,  and  the  statute  of  limitations 
then  ceased  to  run  against  the  creditors  of 
Treadwell  Smith's  estate.  From,  some  cause, 
undisclosed  by  the  record,  unless  it  was  by 
reason  of  the  litigation  over  the  large  claim 
of  David  Craufurd's  administrator,  asserted 
against  Treadwell  Smith's  estate,  above  re- 
ferred to,  the  decree  of  reference  of  Febru- 
ary 6,  1883,  was  not  executed;  and  another 
decree  was  made  in  October,  1895,  to  con- 


vene the  creditors  of  Treadwell  Smith's  es- 
tate^ during  the  pendency  of  which  before 
Commissioner  Kown^lar  appellee  appeared 
and  asserted  his  claim.  It  was  then,  for  the 
reasons  stated,  not  barred  by  the  statute  of 
limitations,  and  therefore  appellants'  plea  of 
the  statute  was  rightly  overruled. 

Of  the  remaining  assignments  of  error,  a 
number  of  them  relate  to  the  action  of  the 
circuit  court  in  recommitting  the  report  of 
Commissioner  Kownslar  for  further  proof 
of  appellee's  claim,  but,  beside  the  fact  that 
appellants  excepted  to  the  reports  of  the 
commissioner,  demanding  further  proof  of 
the  claim,  they  were  in  no  way  prejudiced 
by  the  cautious  action  of  the  court  in  allow- 
ing the  fullest  opportunity  for  proof  in  sup- 
port of  and  against  the  claim. 

Appellants  further  contend  that  the  circuit 
court  erred  in  considering  the  decree  of  No- 
vember, 1874,  in  Champ  Shepherd  and  others 
V.  Castleman,  Bx'r,  etc.,  supra,  as  evidence 
against  them;  but,  as  has  been  observed,  un- 
der the  will  of  Treadwell  Smith  the  lands  in 
the  possession  of  his  devisees  stand  charged 
with  the  payment  of  his  debts,  which  con- 
stitutes an  equitable  lien  on  the  lands,  to 
which  there  is  no  statutory  bar;  the  debt  not 
being  barred  as  against  the  estate  of  the  tes- 
tator, and  the  suit  in  which  the  decree  was 
entered  being  for  a  settlement  of  the  accounts 
of  Castleman  as  executor  of  Jacob  Isler,  in 
which  it  was  proper  to  decree  against  him 
in  favor  of  those  entitled  to  his  estate;  nnd 
the  claim  asserted  by  appellee  being  founded 
upon  a  decree  therein  In  favor  of  G.  H.  Isler, 
one  of  the  distributees  of  Jacob  Isler,  un- 
der whom  appellee  claims,  so  long  as  the 
decree  remained  unreversed  it  had  full  force 
and  effect,  as  well  against  Treadwell  Smith, 
the  surety,  as  against  Castleman,  the  execu- 
tor. Franklin's  Adm'r  v.  Deprlest,  13  Grat 
257;  Crawford  v,  Turk,  24  Grat  176;  Su- 
pervisors, etc.,  V.  Dunn,  27  Grat  608;  Carr 
et  al.  V.  Meade's  Ex'x,  77  Va.  142. 

The  remaining  assignment  of  error  requir- 
ing consideration  is  on  the  ground  that  ap- 
pellee has  failed  to  show  that  all  parties 
interested  under  the  deed  of  trust  from  G. 
H.  Isler  to  R.  B.  Bjrrd,  trustee,  were  before 
the  court  when  he  was  substituted  in  the 
place  of  Byrd  as  trustee.  As  has  been  point- 
ed out,  the  substitution  of  appellee  as  trus- 
tee in  the  place  of  Byrd  was  in  the  suit  of 
Champ  Shepherd  and  others  v.  Jacob  Isler's 
Bx'r  and  others,  supra,  to  which  Treadwell 
Smith's  executors  were  parties;  and  the  de- 
cree is  to  be  given  full  force  and  effect,  it 
not  having  been  reversed.  It  cannot  be  at- 
tacked by  the  appellants  collaterally.  Frank- 
lin's Adm'r  v.  Deprlest,  supra. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  decree  appealed  from  must  be  af- 
firmed. 

BUCHANAN,  J.,  absent 


830 


46  SOUTHEASTERN  REPORTER. 


(Va. 


(102  Va.  889) 

WEST  V.  RICHMOND  RY.  ft  ELECTRIC 
CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
21,  1904.) 

APPBAIi  AND  ERROR  —  CERTIORARI  —  DIMINU- 
TION OF  RBCORD-BILL  OF  EXCEP- 
TIONS-NECBSSITT. 

1.  A  writ  Of  certiorari  can  issue  only  when 
diminution  of  the  record  is  suggested. 

2.  The  eyidence  Is  not  a  part  of  the  record 
unless  made  so  by  bill  of  exceptions. 

3.  Unless  a  proper  bill  of  exceptions  is  taken, 
setting  forth  specifically  and  definitely  the  al- 
legation of  error  relied  on  and  so  much  of  the 
evidence  as  is  necessary  to  enable  the  appel- 
late court  to  pass  inteihgently  upon  the  ques- 
tion raised,  tne  judgment  ot  the  trial  court 
must  be  sustained. 

Error  to  Circuit  Court,  Henrico  County. 

Action  by  West  against  the  Richmond  Rail- 
way ft  Electric  Company.  Judgment  for  de- 
fendant   Plaintiff  brings  error.    Affirmed. 

H.  R.  Pollard  and  E.  M.  Long,  for  plaintiff 
in  error.  Christian  ft  Christian  and  M.  M. 
Martin,  for  defendant  in  error. 

WHITTLE,  J.  This  is  the  second  appeal 
in  this  case.  Upon  the  first  trial  there  was 
a  yerdict  and  Judgment  for  the  plaintiff  in 
error,  who  was  the  plaintiff  in  the  court  be- 
low, which  Judgment  was  reversed  by  this 
court  on  the  ground  of  a  material  departure 
in  the  testimony  from  the  case  made  by  the 
declaration.  The  case  was  remanded  to  the 
circuit  court  for  a  new  trial,  with  leave  to 
the  plaintiff,  If  so  adyi8ed>  to  file  an  amended 
declaration.  Richmond  Railway  ft  Elec.  Co. 
▼.  West,  100  Va.  184,  40  S.  E.  648. 

At  the  new  trial,  upon  an  amended  declara- 
tion, the  Jury  returned  a  verdict  in  favor  of 
the  defendant,  upon  which  the  Judgment  now 
under  review  was  rendered.  Upon  that  trial 
the  circuit  court  excluded  all  the  testimony 
adduced  by  the  plaintiff,  or  rather  Instructed 
the  Jury  to  disregard  the  testimony  of  the 
plaintiff,  because  the  amended  declaration 
charged  one  act  of  negligence,  while  the  evi- 
dence tended  to  prove  another.  In  other 
words,  in  the  opinion  of  the  circuit  court 
there  was  on  the  second  trial,  as  on  the  first, 
a  fatal  variance  between  the  allegations  of 
the  declaration  and  the  evidence  relied  on  to 
support  them.  The  plaintiff  excepted  to  the 
ruling  of  the  court,  and  doubtless  intended 
to  embody  the  testimony  in  the  bill  of  excep- 
tions; but  the  record,  as  copied  and  certified 
by  the  clerk,  contains  no  part  of  the  evidence. 
It  is  true  there  is  printed  in  the  same  pam- 
phlet with  and  immediately  following  the 
transcript  of  the  record  certified  by  the  clerk 
what  purports  to  be  a  stenographic  report 
of  the  evidence  at  the  trial,  and  it  Is  insisted 
here  that  there  was  an  agreement  between 
counsel  in  the  lower  court  that  the  report  so 
produced  might  be  treated  as  part  of  the  rec- 
ord, as  if  the  same  had  been  regularly  made 
a  part  thereof.    That  statement,  however,  is 
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controverted,  and  an  issue  is  thus  raised  the 
merits  of  which  this  court  cannot  undertake 
to  determine.  In  this  connection  it  appears 
that  the  stenographic  report  of  the  evidence 
in  question  was  not  lodged  with  the  d^k  of 
the  circuit  court  until  months  after  he  had 
made  out  and  certified  a  copy  of  the  record 
and  the  case  was  on  the  argument  docket  of 
this  court  It  is  also  insisted  that  upon  the 
foregoing  facts  this  court  ought  to  award  a 
writ  of  certiorari  to  compel  the  clerk  of  the 
circuit  court  to  certify  the  report  of  the  evi- 
dence produced  as  part  of  the  record.  But 
the  facts  relied  on  to  warrant  the  issuance  of 
a  writ  of  certiorari  not  only  do  not  suggest 
a  diminution  of  the  record,  but,  to  the  con- 
trary, show  afilrmatlvely  that  the  report  of 
the  evidence  constitutes  no  part  of  the  rec- 
ord. It  is  apparent,  therefore,  that  this  court 
has  no  power  to  relieve  existing  conditions, 
either,  by  certiorari  or  otherwise.  It  is  set- 
tled practice  that  the  evidence  is  not  a  part 
of  the  record,  unless  made  so  by  bill  of  excep- 
tions, and,  if  copied  into  the  record  by  the 
clerk,  it  cannot  be  considered  by  this  court. 

In  Cunningham  v.  Mitchell,  4  Rand.  189, 
Judge  Green  says:  "The  certificate  of  the 
clerk  that  these  papers  were  the  evidence 
upon  which  the  Judgment  was  founded  can- 
not be  received  as  part  of  the  record.  His 
certificate  to  that  effect  can  have  no  more  ef- 
fect than  that  of  any  other  individual.  He 
can  certify  that  such  records  exist  in  his  of- 
fice, but  not  what  use  was  made  of  them. 
That  ought  to  have  been  shown  by  the  rec- 
ord, and  it  was  the  duty  of  the  party  wishing 
to  avail  himself  of  the  fact  to  have  made  it  a 
part  of  the  record."  Preston  v.  The  Auditor, 
1  Call,  471;  Bowyer  v.  Chesnut,  4  Leigh,  1; 
Roanoke  Land  &  Improvement  Co.  v.  Kam 
&  Hlckson,  80  Va.  689;  Johnston  v.  Norton 
Land  &  Improvement  Co.,  90  Va.  267, 18  S.  E. 
86. 

All  presumptions  are  in  favor  of  the  cor- 
rectness of  the  Judgment  of  the  court  below 
and  against  the  exceptor,  and,  unless  a  prop- 
er bill  of  exceptions  is  taken,  setting  forth 
specifically  and  definitely  the  allegation  of 
error  relied  on  and  so  much  of  the  evidence 
as  Is  necessary  to  enable  the  appellate  court 
to  pass  intelligently  upon  the  Question  raised, 
the  Judgment  of  the  trial  court  must  be  sus- 
tained. The  philntiff  hi  error  having  failed  to 
observe  that  requirement  by  having  the  evi- 
dence at  the  trial  incorporated  in  the  record, 
this  court  has  nothing  before  it  upon  which 
to  base  an  opinion  with  respect  to  the  ruling 
of  the  court  in  the  particular  complained  of. 
Fitahugh  V.  Fitzhugh,  11  Grat  300;  Washing- 
ton &  New  Orleans  Tel.  Co.  v.  Hobson,  15 
Grat  122;  Powell  v.  Tarry.  77  Va.  250;  Pry 
V.  Leslie.  87  Va.  269.  274.  276.  12  S.  B.  671: 
Ferguson  v.  Wills,  88  Va.  136,  140.  13  S.  B. 
392;  Trumbo*s  Adm'r  v.  Street  Car  Co.,  89 
Va.  780,  17  S.  B.  124;  Holleran  v.  Mlesel,  91 
Va.  143,  21  S.  B.  658;  Ampey's  Case,  93  Va. 
108.  25  S.  B.  22G;  Longley  v.  Commonwealth, 
99  Va.  807,  813,  37  S.  B.  339. 
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With  respect  to  the  suggested  hardship  of 
disposing  of  the  case  in  the  absence  of  the 
evidence,  It  may  be  remarked  that  the  court 
is  not  responsible  for  the  omission  and  is 
powerless  to  supply  the  deflciency.  In  the 
practical  administration  of  justice,  courts 
must  be  satisfied  to  enforce  the  law  as  they 
tind  it.  They  cannot  undertake  to  prevent 
Hardship  In  particular  cases  by  a  departure 
from  established  principles. 

It  follows  from  what  has  been  said  that  the 
Judgment  of  the  circuit  court  must  be  affirm^ 
ed. 

GABDWELL.  J.,  absent 


DOS  Va.  S43) 

RHUL.B  T.  SEABOARD  AIR  LINE  RT.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 
21,  1904.) 

BJBCTMBNT— TITLS  OF  PLAINTIFF— INTRUDER 
—DESCRIPTION    OF   PREMISES— DEMUR- 
RER TO  EVIDENCE— APPEAL. 

1.  The  general  rule  is  that  the  right  of  a 
plaintiff  to  recover  in  ejectment  rests  on  the 
strength  of  his  own  title.  However,  as  against 
an  intrusion'  by  a  stranger  without  title  on  a 
peaceable  possession,  such  possession  alone  is 
sufficient  to  maintain  the  action. 

2.  Under  section  2729  of  the  Ck)de  of  1887,  the 
description  of  the  premises  in  a  declaration  in 
ejectment  is  sufficient  if  the  premises  are  de- 
scribed with  such  convenient  certain^  as  that, 
from  such  description,  possession  thereof  may 
be  delivered. 

8.  All  objections  to  the  verdict  on  demurrer 
to  the  evidence  upon  the  ground  of  excessive 
damages  must  be  presented  to  the  trial  court 
by  a  motion  for  a  new  trial,  or  to  require  the 
party  in  whose  favor  the  verdict  was  rendered 
to  remit  part  of  the  damages  awarded  by  the 
jury.  The  objection  cannot  be  made  for  the 
first  time  in  the  appellate  court 

Error  to  Circuit  Court,  Henrico  County. 

Action  by  Mrs.  Rhule  against  the  Seaboard 
Air  Line  Railway  Company.  Judgment  for 
defendant,  and  plaintifiT  brings  error.  Be* 
versed. 

Saml.  A.  Anderson  and  P.  A.  L.  Smith,  for 
plaintur  in  error.  Munford,  Hunton,  Wil- 
liams &  Anderson,  for  defendant  in  error. 


KEITH,  P.  This  la  an  action  of  eject- 
ment, brought  in  the  circuit  court  of  Hen- 
rico county  by  Mrs.  Rhule  against  the  Sea- 
board Air  Line  Railway,  to  recover  a  piece 
of  land«  There  was  a  demurrer  to  the  decla- 
ration upon  the  grounds:  First,  that  it  fails 
to  show  the  legal  title  to  the  property  to  be 
in  the  plaintiff;  and,  secondly,  that  it  does 
not  sufficiently  describe  the  property  in  ques- 
tion. 

The  plaintiff  introduced  her  evidence,  and, 
the  defendant  having  demurred,  the  Jury 
found  a  verdict  in  favor  of  the  plaintiff,  sub- 
ject to  the  demurrer  to  the  evidence,  for  the 
premises  depanded,  and  assessed  the  dam- 
ages at  $900.    Upon  this  verdict  the  circuit 
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court  entered  the  Judgment  which  is  now 
before  us  for  review. 

We  deem  it  unnecessary  to  discuss  the 
plaintiff's  title.  The  general  rule  is  that  the 
right  of  a  plaintiff  to  recover  in  ejectment 
rests  on  the  strength  of  his  own  title,  and 
is  not  established  by  the  exhibition  of  de- 
fects in  that  of  the  defendant,  who  may 
maintain  his  defense  by  simply  showing 
that  the  title  is  not  in  the  plaintiff,  but  in 
some  one  else.  **The  rule  is  thus  broadly 
stated  by  the  authorities  without  qualifica- 
tion, but  there  are  exceptions  to  the  rule 
thus  announced  as  well  established  as  the 
rule  Itself.  Whether  the  case  of  an  intrusion 
by  a  stranger  without  title,  on  a  peaceable 
possession,  is  not  one  to  meet  the  exigencies 
of  which  the  courts  will  recognize  a  still  fur- 
ther qualification  or  explanation  of  the  rule 
allowing  the  plaintiff  to  recover  only  on  the 
strength  of  his  own  title  is  a  question  which, 
I  believe,  has  not  as  yet  been  decided  by  this 
court"  This  statement  of  the  law  with  ref- 
erence to  the  rule  and  its  exceptions  is  taken 
from  the  opinion  of  Judge  Daniel  in  Tapscott 
V.  Cobbs,  11  Grat  172— a  case  which  was 
decided  in  1854,  has  been  frequently  relied 
upon  since  that  time,  and  the  correctness  of 
which,  so  far  as  we  have  been  able  to  dis- 
cover, has  never  been  called  in  question. 
Olinger  v.  Shepherd,  12  Grat  462;  Atkins  y. 
Lewis,  14  Grat  80;  Miller  y.  WilUams,  15 
Grat  213. 

The  Supreme  Court  of  the  United  States 
enunciates  the  same  doctrine  in  Christy  v. 
Scott,  14  How.  282,  14  L.  Ed.  422,  where  it 
is  said  that  ''a  mere  intruder  cannot  enter 
on  a  person  actually  seized  and  eject  him, 
and  then  question  his  title.  The  maxim  that 
the  plaintiff  must  recover  on  the  strength  of 
his  own  title,  and  not  on  the  weakness  of 
the  defendant's,  is  applicable  to  all  actions 
for  the  recovery  of  property.  But  if  the 
plaintiff  had  actual  possession  of  the  land, 
this  is  strong  enough  to  enable  him  to  re- 
cover it  from  a  mere  trespass^  who  entered 
without  any  title." 

These  authorities  seem  quite  sufficient  to 
maintain  a  doctrine  so  consonant  to  reason 
and  so  necessary  to  the  peace  and  order  of 
society. 

It  appears  from  the  evidence  that  the  plain- 
tiff in  error  was  at  the  time  of  the  institu- 
tion of  this  suit,  and  for  a  number  of  years 
prior  thereto  had  been,  in  the  peaceful  and 
undisturbed  possession  of  the  premises  In 
question.  The  record  fails  to  show  a  shadow 
of  right  in  the  defendant  in  error  to  disturb 
that  possession.  The  Jury,  upon  a  demurrer 
to  the  evidence,  had  a  right  to  deem  the  de- 
fendant in  error  not  only  a  naked  trespasser, 
but  one  who  had  acted  in  a  harsh  and  ar- 
bitrary manner.  This  being  so,  the  case  of 
the  plaintiff  in  error  is  plainly  within  the 
Influence  of  the  exception,  which  the  authori- 
ties above  quoted  show  is  as  well  established 
as  the  zxile,  and  that,  as  against  an  Intrusion 
by  a  stranger  without  title  on  a  peaceable 
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possession,  such  ];K>8ses8ion  alone  is  sufficient 
to  maintain  the  action  of  ejectment 

Coming  now  to  the  description  of  the  prop- 
erty, it  must  be  conceded  that  in  this  respect 
the  declaration  is  not  all  that  could  be  de- 
sired; but  we  do  not  feel  warranted  in  hold- 
ing that  the  premises  claimed  are  not  de- 
scribed with  such  conyenient  certainty  as 
that,  from  such  description,  possession  there- 
of may  not  be  delivered.  Code  1887,  §  2729. 
The  statute  obviously  does  not  mean  to  re- 
quire any  great  nicety  or  exactness,  and  the 
authorities  are  to  the  same  effect.  To  discuss 
in  detail  the  cases  which  illustrate  the  de- 
gree of  certainty  required  In  describing  the 
premises  demanded  in  ejectment  would  be 
profitless,  as  they  leave  each  case  to  be  ad- 
judicated upon  its  individual  merits. 

It  Is  earnestly  Insisted  by  counsel  for  de- 
fendant in  error  that  the  damages  are  ex- 
cessive, and  that,  although  the  court  may  be 
of  opinion  that  the  plaintiff  in  error  was  en- 
titled to  a  Judgment  for  the  premises  in  con- 
troversy, it  ought  not  to  enter  a  final  Judg- 
ment in  favor  of  the  plaintiff  in  error,  but 
should  remand  the  case  for  a  new  trial. 
.  There  was  no  motion  made  in  the  circuit 
court  for  a  new  trial.  There  was  no  objection 
in  that  court  to  the  damages  awarded,  and 
it  cannot  be  made  for  the  first  time  in  this 
court. 

In  Humphrey's  Adm'rs  v.  Wesf  s  Adm'rs, 
3  Rand.,  at  page  518,  this  court  said  that  *'the 
only  question  for  the  consideration  of  the 
court  on  a  demurrer  to  evidence  is  whether 
the  evidence  supports  the  Issue,  or  not,  and 
the  Judgment  is  that  it  does  or  does  not  sup- 
port it  After  the  demurrer  is  Joined,  the 
Jury  may  either  be  discharged,  and,  if  the 
Judgment  be  that  the  evidence  does  support 
the  issue,  a  writ  of  inquiry  of  damages  is 
awarded,  or  the  Jury  then  impaneled  may  go 
on  to  assess  conditional  damages. 

"But  in  either  case  the  question  la  with 
the  Jury,  not  with  the  court,  as  to  the  ques- 
tion of  damages,  subject  aa  in  all  other  cas- 
es, to  the  superintending  control  of  the  court 
to  grant  a  new  trial  in  case  the  damages  are 
excessive.  That  however,  rests  with  the 
court  before  whom  the  trial  was  had,  and 
that  too,  upon  a  motion  to  that  court  for  a 
new  trial;  there  being  no  case  in  which  that 
court  is  bound,  ex  mero  motu,  and  without 
motion,  to  grant  a  new  trial,  and  subject 
the  defendant,  without  his  consent  to  great- 
er damages.  The  appellate  court  cannot 
grant  such  new  trial,  for  that  would  be  to 
reverse  the  Judgment  of  an  inferior  court  on 
a  motion  for  a  new  trial  here,  which  was  not 
made  to  that  court  and  of  course  on  a  mat- 
ter in  which  that  court  committed  no  error." 
See,  also,  Newberry  v.  Williams,  89  Va.  298, 
15  S.  B.  865,  and  N.  &  W.  B.  B.  v.  Dunna- 
way,  93  Va.,  at  page  33,  24  S.  B.  698. 

In  the  last  case  cited  many  authorities 
were  reviewed,  and  the  conclusion  was 
reached  that  it  is  not  necessary  for  a  -motion 
for  a  new  trial  to  be  made  in  the  trial  court 


in  order  to  have  the  Judgment  on  demurrer  to 
the  evidence  reviewed  in  the  appellate  court 
but  that  it  would  not  be  proper  to  consider 
the  quantum  of  damages  as  being  too  great 
or  too  small,  unless  objection  to  the  verdict 
upon  that  ground  was  presented  in  the  trial 
court  Had  that  question  been  presented*  the 
circuit  court  might  have  required  the  plain- 
tiff to  remit  a  part  of  the  damages,  or  if,  in 
a  proper  case,  the  defendant  had  asked  the 
court  to  require  the  plaintiff  to  remit  a  part 
of  the  damages  awarded  by  the  Jury,  and 
the  court  had  declined  to  do  so,  the  question 
would  then  have  been  properly  before  this 
court  for  consideration;  but  as  presented  to 
us,  it  is  controlled  by  Humphrey's  Adm'rs  v. 
West's  Adm*rs,  supra,  which  has  long  been 
the  unquestioned  law  of  this  forum. 

The  Judgment  of  the  circuit  court  must  be 
reversed*  and  this  court  will  enter  a  judg- 
ment in  accordance  with  the  verdict  of  the 
Jury. 

CABDWELL^  J.,  absent 
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SMITH  V.  LAFAB,  Chief  ConsUUe. 

(Supreme  Court  of  South  Carolina.    Nov.  27, 
1903.) 

DISPENSARY  CONSTABLE  —  ILLEGAL   SEIZURE 
OF  WHISKY— ACTION  FOR  DAM- 
AGES—EVIDENCE. 

1.  In  a  suit  against  a  dispensary  constable 
for  the  malidons  and  unlawful  seizure  from 
an  express  company  of  whisky  in  transit  to 
plaintiff,  where  defendant  pleads  a  general  de- 
nlal  he  may  prove  that  plaintiff  was  engaged 
in  the  illegal  sale  of  whisky,  and  had  such  a 
reputation  in  the  community  in  which  he  lived, 
and  allegation  of  such  facts  In  the  answer  will 
not  be  stricken  out 

2.  Whero  a  dispensary  constable  seizes  liq- 
uors shipped  from  one  state  to  another  by  ex- 
press while  in  the  possession  of  the  express 
company,  an  action  lies  against  him  if  the  liq- 
uor was  shipped  for  personal  use;  and  Cr. 
Code  1902,  §  600.  providing  that  chapter  1, 
tit.  7,  Code  Civ.  Froc,  relating  to  provisional 
remedies,  shall  not  apply  to  an  officer  having 
duties  to  perform,  and  that  in  no  case  shall  an 
action  lie  against  such  an  officer  for  damage  to 
person  or  property,  does  not  prohibit  such  ac- 
tion, chapter  1.  tit  7,  of  such  Code,  relating  to 
arrest  and  bail. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  Watts,  Judge. 

Action  by  Oalvin  Smith  against  S.  G.  La- 
far,  chief  state  constable.  From  order  dis- 
missing the  complaint  the  plaintiff  appeals. 
Reversed. 

Oscar  K.  Mauldin  and  Oscar  Hodges,  for 
appellant  Heyward,  Deane  &  Earle,  for  re- 
spondent 

WOODS,  J.  The  plaintiff  in  his  complaint 
alleges  the  shipment  by  express  to  him  from 
Statesville,  N.  a,  to  Greenville,  S.  C,  of 
one  gallon  of  corn  whisky,  purchased  in 
Statesville  exclusively  for  hia  own  personal 
use,  and  the  malicious,  willful,  and  unlaw- 
ful seizure  from  the  express  company  of  the 
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whisky  by  the  defendant,  a  dispensary  con- 
stable; tbat  be  gave  the  defendant  full  no- 
tice before  the  seizure  that  the  whisky  had 
been  purchased  in  Statesville,  N.  a,  and 
was  intended  for  his  own  personal  use;  that 
he  was  damaged  by  said  seizure  to  the 
amount  of  $500.  The  answer  denies  the 
whisky  was  purchased  in  StatesviUe,  or  ship- 
ped therefi*om,  or  that  it  was  intended  for 
personal  use,  or  that  plaintiff  notified  him 
that  it  was  so  Intended,  and  that  it  had  been 
purchased  in  Statesville  or  shipped  there- 
from, or  that  the  plaintiff  had  been  dam- 
aged. The  denial  of  the  eighth  paragraph 
of  the  complaint,  alleging  the  notice  aboye* 
referred  to,  is  somewhat  Irregular  in  form, 
but  its  sufficiehcy  is  not  now  before  the 
court.  No  direct  reference  is  made  in  the 
answer  to  the  seyenth  paragraph  of  the  com- 
plaint. In  which  defendant  is  charged  with 
willful,  malicious,  and  unlawful  seizure;  but 
the  third  paragraph  of  the  answer  contains 
the  following:  •'Further  answering,  defend- 
ant alleges  that,  if  liquor  was  seized  in  trans- 
It  to  plaintiff,  such  seizure  was  legal  and 
proper,  the  said  plaintiff  having  the  reputa- 
tion of  a  liquor  dealer,  and  having  been  con- 
victed of  selling  liquor  in  violation  of  law, 
and  at  the  times  alleged  in  his  complaint 
herein,  as  defendant  is  Informed  and  be- 
lieves, the  said  plaintiff  was  maintaining  in 
the  city  of  Greenville  a  place  where  per- 
sons were  allowed  to  resort  for  the  purpose 
of  drinking  liquor,  and  where  it  was  bar- 
gained or  sold  or  given  away  in  violation 
of  law.**  The  plaintiff  moved  to  strike  out 
this  second  defense  on  the  ground  that  -it  is 
irrelevant,  immaterial,  redundant,  argumen- 
tative, and  does  not  state  facts  sufficient  to 
constitute  a  defense.  The  motion  was  de- 
nied, and  the  first  exception  draws  in  ques- 
tion the  correctness  of  the  deoisioji. 

It  Is  the  duty  of  dispensary  constables  to 
seize  contraband  liquor  as  directed  by  the 
statute  law  of  the  state.  If,  however,  they 
seize  liquor  not  contraband,  they  go  beyond 
the  law,  and  violate  individual  right.  If 
this  is  done  willfully  and  maliciously,  they 
are  liable  for  punitive  damages.  Liquor 
purchased  in  another  state  and  shipped  to 
the  purchaser  in  this  state  10  not  contraband, 
being  protected  as  an  article  of  interstate 
commerce  until  it  is  delivered  to  the  pur- 
chaser. Rhodes  v.  Iowa,  170  U.  S.  412,  18 
Sup.  Ct.  664,  42  L.  Ed.  1088;  State  v.  Holley- 
man,  55  S.  G.  244,  31  S.  B.  622,  83  S.  E.  866, 
45  L.  R.  A.  667.  The  fact  that  the  pur- 
chaser to  whom  it  is  consigned  is  engaged 
in  the  illicit  sale  of  liquor,  and  purchases  it 
for  the  purpose  of  resale,  can  make  no  dif- 
ference. The  liquor  is  none  the  less  an  ar- 
ticle of  interstate  commerce,  and  cannot  be 
legally  seized  until  it  is  delivered  to  the 
consignee.  For  these  reasons,  taking  this 
language  of  the  answer  alone  without  con- 
necting it  with  what  had  been  already  said 
in  the  answer,  it  would  not  be  a  defense,  for 
It  would  amount  to  nothing  more  than  lay- 


ing, although  the  liquor  might  have  been  in 
transit  from  the  seller  in  North  Carolina  to 
the  purchaser  in  South  Carolina,  and  there- 
fore exempt  from  seizure,  yet,  as  it  was  in 
transit  to  one  who  had  the  reputation  of 
dealing  in  contraband  liquor,  and  who  was 
actually  engaged  in  that  unlawful  pursuit, 
its  seizure  was  lawful.  Under  the  authori- 
ties above  cited  it  is  manifest  this  would 
be  no  defense,  if  the  defendant  seized  the 
liquor  knowing  it  was  exempt  by  reason  of 
being  in  transit  from  the  seller  in  North  Car- 
olina. We  find,  however,  the  defendant  had 
before  in  the  answer  denied  the  liquor  was 
in  transit,  or  that  he  had  received  any  no- 
tice from  the  plaintiff  to  that  effect  This 
is  not  an  action  to  recover  the  value  of  the 
whisky,  but  for  punitive  damages  ifor  seiz- 
ing liquor  not  contraband,  willfully  and  ma- 
liciously. The  issue  therefore  is  whether 
there  was  a  willful  and  malicious  violation 
of  the  plaintiff's  rights-4in  intentional  abuse 
of  official  power,  and  malicious  purpose  to 
oppress. 

Even  if  the  liquor  was  exempt,  the  ma- 
terial inquiry  in  a  case  of  this  kind  is 
whether  the  constable  knew,  or  ought  to 
have  known,  it  was  exempt,  or  was  he  en- 
deavoring with  due  caution  to  honestly  exer- 
cise the  duties  of  bis  office  in  making  the 
seizure?  In  meeting  this  issue  the  fact  that 
the  plaintiff  had  the  reputation  of  being  a 
liquor  dealer,  and  had  been  convicted  of  sell- 
ing liquor  contrary  to  law,  and  that  he  habit- 
ually kept  liquor  for  sale  in  violation  of  the 
law  the  constable  was  required  to  enforce, 
would  be  a  very  cogent  defense.  Those  who 
habitually  engage  in  the  illicit  sale  of  liquor 
are  professional  criminals,  and  it  would  be, 
indeed,  singular  that  a  constable  charged 
with  unlawfully,  willfully,  and  maliciously 
seizing  the  kind  of  property  with  which  they 
ply  their  trade  should  not  be  allowed,  after 
denying  the  notice  of  the  exemption  imputed 
to  him  by  the  plaintiff,  to  allege  and  prove 
the  reputation  of  the  defendant  as  an  illicit 
liquor  dealer,  and  the  fact  that  he  was  ac- 
tually engaged  in  selling  contraband  liquor, 
in  rebuttal  of  the  charge  of  willful  and  ma- 
licious seizure  of  exempt  liquor.  It  is  possi- 
ble for  a  burglar  to  have  shipped  to  him  a 
kit  of  tools,  intending  to  use  them  for  the 
exclusive  purpose  of  opening  his  own  safe, 
but  it  would  be  a  very  effective  defense  for 
a  police  officer,  charged  with  willful  and 
malicious  tort  in  seizing  the  tools,  to  allege 
and  prove  their  owner  was  known  as  a  pro- 
fessional cracksman,  and  was  actually  en- 
gaged in  plying  his  trade  with  other  tools 
when  the  tools  intended  for  a  lawful  purpose 
were  seized.  It  is  true,  as  a  general  rule, 
reputation,  good  or  bad,  may  not  be  pleaded 
or  proved  as  a  defense  in  a  civil  action.  Ex- 
ceptions to  this  rule  embrace  actions  for 
breach  of  promise,  seduction,  malicious  pros- 
ecution, libel  and  slander,  assault  and  bat- 
tery. As  another  exception^  **in  actions  bf 
tort,  wherever  the  defendant  itf  charged  with 
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fraud  from  mere  circumstances,  evidence  of 
his  general  good  character  is  admissible  to 
repel  it."  Greenleaf  on  Evidence,  54;  Daw- 
kins  V.  Gault,  5  Rich.  Law,  153;  Werts  v. 
Spearman,  22  S.  G.  219.  We  have  no  hesi- 
tation in  making  a  case  of  this  kind  an  ex- 
ception. The  dispensary  law  requires  of  dis- 
pensary constables  delicate  and  responsible 
duties,  the  vigilant  discharge  of  which  is  of 
great  importance  to  the  public.  When,  a 
person  whose  liquor  is  seized  seeks  to  punish 
such  an  officer  by  recovering  from  him  dam- 
ages for  intentional  violation  of  his  duty, 
it  would  be  beyond  all  reason  to  deny  to  the 
officer  the  right  to  plead  and  prove  on  the 
issue  of  willfulness  and  malice  that  such 
person  was  known  as  a  professional  dealer 
in  illicit  liquors.  For  these  reasons  it  seems 
clear  the  allegations  are  not  immaterial  nor 
irrelevant  An  allegation  is  irrelevant  when 
the  issue  framed  by  its  denial  can  have  no 
connection  with  nor  effect  upon  the  ckuse  of 
action.  Pomeroy  on  Remedies,  §  551;  Smith 
V.  Smith,  50  S.  0.  54,  27  S.  B.  546. 

Proof  of  the  facts  alleged  here  might  be 
made  under  the  general  denial  of  willfulness 
and  malice,  and  a  general  denial  would  have 
been  more  in  accordance  with  the  best  rules 
of  pleading.  But  it  does  not  follow  the  al- 
legation should  be  stricken  out  as  redundant 
and  argumentative.  "If  a  complaint  or  pe- 
tition should,  in  violation  of  the  principles 
established  by  the  reformed  procedure,  al- 
lege the  evidence  of  some  issuable  or  ma- 
terial fact  instead  of  the  fact  itself,  or  should 
state  a  conclusion  of  law  in  place  of  the 
proper  tact  or  facts  which  support  it,  these 
averments  would  be  irregular,  imperfect.  In- 
sufficient, and  liable  to  correction  by  a  mo- 
tion; but  they  might  not  be  necessarily  re- 
dundant If  the  pleading  was  not  reformed, 
and  if  the  defect  was  not  so  serious  as  to 
render  it  demurrable,  it  would  be  treated  on 
the  trial  as  sufficient;  and  the  statement  of 
probative  matter  or  of  legal  conclusions 
would  take  the  place  of  the  issuable  or  ma- 
terial facts  which  ought  to  have  been  aver- 
red, and  would  thus  become  material.*' 
Pomeroy  on  Remedies,  I  551.  The  first  ex- 
ertion is  overruled. 

The  circuit  Judge  sustained  the  demurrer 
iiyterposed  by  defendant  to  the  complaint  on 
the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  in  that 
suit  could  not  be  brought  against  the  defend- 
ant individually,  but  must  be  brought  upon 
his  official  bond.  Since  the  decision  of  Scott 
V.  Donald.  165  U.  S.  59,  17  Sup.  Ct  265,  41 
L.  Ed.  632,  it  is  not  to  be  doubted  that  indi- 
viduals have  the  right  under  the  Constitution 
of  the  United  States  to  import  liquor  into 
this  state  for  their  own  personal  use.  It  is 
equally  well  settled  by  the  cases  of  Bhodes 
V.  Iowa  and  State  v.  Holleyman,  supra,  that 
liquor  purchased  out  of  this  state  and  ship- 
ped into  the  state  does  not  become  subject  to 
the  dispensary  law  until  delivered  to  the  con- 
signee.   Scott  T.  Donald  was  an  action  for 


$6,000  damages  for  the  willful  and  malicious 
seizure  of  liquor  from  the  railroad  company 
by  a  state  constable.  It  was  therefore  pre- 
cisely like  the  case  now  under  consideration. 
At  the  time  that  case  arose  the  dispensary 
law  provided:  "No  suit  shall  lie  for  dam- 
ages alleged  to  arise  by  seizure  and  deten- 
tion of  liquors  under  this  act"  Act  1895,  8 
22  (21  St  at  Large,  p.  737).  The  constitu- 
tional right  to  import  implies  that  the  appro- 
priate remedy  for  the  violation  of  the  right 
cannot  be  denied  by  the  state.  Upon  this 
principle  the  Supreme  Court  of  the  United 
States  disregarded  the  statutory  prohibition 
above  quoted.  The  same  prohibition  is  to  be 
found  in  the  present  dispensary  law  (Gr. 
Gode,  §  578).  Under  the  authority  of  Scott 
V.  Donald  we  are  obliged  to  hold  it  is  with- 
out effect  in  cases  of  this  kind,  and  that  a 
suit  for  damages  may  be  maintained  against 
a  dispensary  constable  for  illegal  seizure  of 
liquor  imported  for  personal  use  or  in  transit 
from  another  state,  unless  the  General  As- 
sembly has  provided  another  remedy,  which 
was  intended  to  be  exclusive,  and  which  sub- 
stantially supplies  its  place. 

In  1900  the  General  Assembly  passed  an 
act  amending  the  dispensary  law,  and  the 
portion  of  the  amendment  which  is  now  un- 
der consideration  appears  in  the  Civil  Code, 
in  section  661:  "Such  constables  shall,  be- 
fore entering  upon  the  duties  of  their  office, 
each  give  bond  to  the  state  in  the  sum  of 
five  hundred  dollars,  with  surety  or  sureties 
to  be  approved  by  the  attorney  general,  con- 
ditioned for  the  falthfiil  performance  of  the 
duties  of  his  office;  and  in  case  of  the  breach 
of  said  bond,  suit  may  be  brought  thereon 
by  any  person  aggrieved  thereby,  either  in 
the  county  where  any  of  the  obligors  reside 
or  in  any  county  where  said  breach  may  have 
occurred."  The  question  is  whether  suit  on 
the  bond  of  the  constable  was  Intended  to  be 
the  exclusive  remedy  of  the  owner  where 
liquors  in  transit  from  another  state  or  im- 
ported for  personal  use  are  willfully,  mali- 
ciously, and  unlawfully  seized.  In  consider- 
ing whether  the  remedy  was  intended  to  be 
exclusive,  it  must  be  remembered  the  Gen- 
eral Assembly  had  before  it  the  principles 
laid  down  by  the  cases  above  referred  to. 
There  are  no  words  in  the  statute  indicating 
the  exclusion  of  other  remedies;  but,  as  was 
held  in  Moore  v.  Ewbanks,  66  S.  C.  376,  44 
S.  E.  971:  "Where  a  statute  authorizes  the 
taking  or  damaging  of  property  for  public 
purposes,  and  provides  a  remedy  by  which 
compensation  may  be  obtained,  such  remedy 
is  not  cumulative,  but  conclusive."  If,  bow- 
ever,  the  statute,  as  in  this  instance,  merely 
gives  permission  to  use  the  new  remedy,  and 
the  new  remedy  is  inadequate  to  take  the 
place  of  the  old,  it  will  not  be  regarded  as 
exclusive,  because  the  courts  will  not  in  the 
absence  of  express  words  in  the  enactment 
to  that  effect  impute  to  the  Legislature  an 
intention  to  destroy  an  old  remedy  without 
supplying  a  new  one  sufficient  to  protect  and 
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enforce  the  right  The  bond  is  limited  to 
$500.  It  is  manifest  this  Trould  be  quite  in- 
adequate where  the  damages  sought  are  over 
$oOO  in  one  suit,  or  an  aggregate  of  more 
than  $500  in  several  suits.  Suits  are  allowed 
at  the  instance  of  private  persons  on  all 
official  bonds,  but  the  bond  required  by  the 
state  of  an  officer  to  secure  the  faithful  dis- 
charge of  his  duty  is  not  the  measure  of  his 
liability.  If  the  sheriff  should,  while  acting 
officially,  do  willful  and  malicious  injury  to 
the  amount  of  $20,000,  it  cannot  be  doubted 
the  party  injured  could  maintain  a  suit 
against  him  for  the  entire  amount,  although 
his  bond  might  be  for  only  $10,000.  We  think 
it  clear  the  remedy  of  suit  on  the  bond  was 
not  intended  to  be  exclusive. 

Section  600,  Cr.  Code,  provides:  "Chapter 
I,  title  VII,  of  the  Code  of  CivU  Procedure 
of  this  state,  entitled  'Of  Provisional  Reme- 
dies in  Civil  Actions,'  shall  not  apply  to  any 
officer  or  person  having  duties  to  perform  un- 
der this  chapter,  and  in  no  case  shall  an  ac- 
tion lie  against  any  such  officer  or  person 
for  damages  to  person  or  property,  as  pro- 
vided in  said  chapter.*'  Title  7  of  chapter  1 
of  the  Code  of  Civil  Procedure  relates  to  ar- 
rest and  bail,  and  hence  the  position  of  de- 
fendant that  it  prohibits  an  action  of  this 
kind  cannot  be  sustained. 

For  the  reasons  above  stated,  the  second 
exception  is  sustained. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  dismissing  the 
complaint  be  reversed. 


(67  S.  C.  499) 

MATTHEWS  v,   SEABOARD  AIR  LINE 
RY.  et  al. 

(Supreme  Court  of  South  Carolina.     Nov.  27» 
1903.) 

RAIUtOAD^-INJITRT  TO  LICENSEE— USB  OF 
RIGHT  OP  WAY— EVIDENCE. 

1.  Where  a  railroad  company  has  acquiesced 
for  a  long  time  in  the  use  of  a  path  by  pedes* 
trians  over  a  right  of  wav,  one  usinj?  it  be- 
comes a  licensee,  and,  if  ne  knows  tne  dan- 
gers of  the  path,  he  uses  it  at  his  own  risk; 
but  the  company  is  liable  to  one  injured  there- 
on in  ignorance  of  the  dangers,  where  there 
are  no  guards  and  no  notice  thereof. 

2.  Defendant  railroad  company  dug  an  ex- 
cavation under  the  tracks  of  two  parallel  roads 
between  which  was  a  path  customarilv  used 
by  pedestrians.  A  bridge  had  been  built  over 
such  excavation,  but  it  had  become  decayed, 
and  the  public  were  accustomed  at  such  place 
to  cross  a  bridse  used  on  one  of  the  parallel 
roads.  Held,  that  all  the  railroad  companies 
were  liable  as  joint  tort  feasors  where  a  per- 
son was  injured  by  falling  into  the  excavation 
at  night,  he  being  ignorant  of  the  fact  that  the 
bridge  had  been  taken  away,  and  that  pedes- 
trians were  accustomed  to  cross  over  one  of  the 
railroad  bridges. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;  McCullough,  Special 
Judge. 

Action  by  a  P.  Matthews,  administrator 
of  John  B.  Partlow,  against  the  Seaboard 
A  Roanoke  Railroad  Company  and  the  Ral- 


eigh &  Gaston  Railroad  Company,  operating 
the  system  known  as  the  Seaboard  Air  Line 
Railroad,  as  lessees  of  the  Georgia,  Carolina  & 
Northern  Railway,  the  Southern  Railway, 
the  Charleston  &  Western  Carolina  Railway 
Company,  and  town  of  Greenwood.  AH  de- 
fendants appeal  except  the  latter.  Affirm- 
ed. 

S.  J.  Simpson  and  F.  Barron  Grier,  for  ap- 
pellant Charleston  &  W.  C.  Ry.  Co.  T.  P. 
Cothran,  for  appellant  Southern  Railroad.  J. 
li.  Glenn,  for  appellant  Seaboard  &  R.  R.  Co. 
Graydon  &  Giles  and  Wm.  N.  Graydon,  for 
respondent . 

WOOliS,  J.  The  plaintiff,  as  administrator 
of  John  B.  Partlow,  instituted  this  suit  for 
damages,  alleging  his  intestate  was  killed 
by  falling  into  a  railroad  cut  in  the  town  of 
Greenwood,  and  that  the  accident  was  due 
to  the  joint  negligence  of  the  defendants. 
The  defendants  demurred  on  the  ground  that 
the  complaint  fails  to  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demur- 
rer of  the  town  of  Greenwood  was  sustain- 
ed, and  the  plaintiff  did  not  appeal.  The 
separate  demurrers  of  the  three  railroad  com- 
panies were  overruled,  and  they  have  all 
appealed. 

The  appeal  involves  no  question  concern- 
ing the  incorporation,  sales,  and  leases  of 
the  several  railroads,  which  are  set  out  in 
the  complaint,  and  no  reference  need  be 
made  to  them.  The  following  statement 
contains  all  the  allegations  of  the  complaint 
necessary  to  the  discussion  of  the  questions 
involved: 

The  Columbia  &  Greenville  Railroad  was 
built  in  1852  from  Columbia  to  Greenville, 
and  is  owned  and  operated  by  defendant 
Southern  Railway  Company.  The  Charles- 
ton &  Western  Carolina  Railroad  was  built 
in  1882  from  Augusta,,  Ga.,  to  Spartanburg. 
The  Georgia,  Carolina  A  Northern  Railroad, 
known  as  part  of  the  Seaboard  system,  was 
built  in  1890,  and  at  Greenwood  passes  un- 
der the  Southern  Railway  and  the  Charles- 
ton &  Western  Carolina,  at  right  angles, 
through  a  cut  about  30  feet  deep  and  18  feet 
wide.  The  Southern  Railway  and  the 
Charleston  &  Western  Carolina  Railway,  for 
about  200  yards  above  the  crossing  toward 
Greenville  and  about  500  yards  below  the 
crossing  toward  Columbia,  run  parallel  to 
each  other  and  about  10  or  12  feet  apart. 
The  sides  of  the  cut  for  a  distance  of  about 
60  feet  are  held  secure  by  granite  walls,  and 
the  crossing  fs  made  by  Iron  girders  resting 
on  the  sides  of  these  walls.  The  walls  are 
entirely  within  the  limits  of  the  rights  of 
way  of  the  two  roads  by  which  they  are 
crossed.  The  Southern  Railway  has  a  side 
track  running  across  the  cut  parallel  with  its 
main  line,  on  the  side  opposite  to  the  track 
of  the  Charleston  &  Western  Carolina  Rail- 
way, and  has  always  maintained  a  bridge 
across  the  cut  between  its  main  line  and 
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side  track.  Negligence  is  charged  against 
all  the  defendants  in  that  they  allowed  the 
cut  to  remain  open  and  unprotected,  and  fail- 
ed to  ke^  a  light  burning  at  the  cut,  or  to 
give  any  notice  or  warning  of  its  danger,  al- 
though it  was  in  the  corporate  limits  of  the 
town,  within  200  yards  of  the  public  square, 
and  crossed  one  of  the  main  th(»:oughfares; 
the  defendants,  well  knowing  the  danger  of 
leaving  it  thus  unprotected,  their  attention 
having  been  called  to  it,  several  persons  hav- 
ing fallen  into  it,  and  at  least  one  having 
been  killed  by  the  fall. 

It  is  further  alleged  '"that  at  least  twenty 
years  before  the  building  of  the  said  Georgia, 
Carolina  &  Northern  Bailroad  there  was  a 
well-beaten  pathr-a  regular  traveled  place- 
over  which  the  public  had  acquired  a  pre- 
scriptive right  to  travel,  and  used  by  the 
public  at  their  will  and  pleasure,  along  the 
space  now  between  the  track  of  the  said 
Columbia  &  Greenville  Bailroad  and  the 
Charleston  &  Western  Carolina  Railroad, 
both  above  and  below  the  said  cut,  which 
path  or  traveled  way  the  public  have  con- 
tinued to  use  up  to  the  present  time."  Neg- 
ligence is  charged  against  the  Georgia,  Caro- 
lina &  Northern  Railway  Company  in  not 
building  a  bridge  across  the  cut  it  had  made, 
thus  leaving  it  open  and  exposed,  and  in  a 
dangerous  condition.  After  the  cut  was 
made,  the  path  was  deflected  from  its  orig- 
inal course,  about  six  feet  from  the  cut, 
across  the  main  track  of  the  Southern  Rail- 
way, and.  then  led  over  the  cut  en  the  bridge 
built  by  the  Southern  Railway  between  its 
side  track  and  main  line.  It  is  alleged  the 
defendants  all  well  knew  the  public  were 
using  the  path  as  a  passageway  or  sidewalk 
for  pedestrians,  with  a  right  to  do  sa;  but 
none  of  them  gave  any  notice  or  warning  to 
the  public  not  to  so  use  it,  but,  on  the  con- 
trary, such  use  was  "with  the  knowledge,  ac- 
quiescence, and  consent  of  them  all."  The 
complaint  then  gives  the  following  account 
of  the  accident:  "That  <»i  the  night  of 
March  18,  1899,  John  B.  Partlow,  who  was  a 
citizen  of  Greenwood  county,  but  not  a  resi- 
dent of  the  town  of  Greenwood,  and  not  ac- 
quainted with  the  cut  and  its  surroundings, 
left  the  home  of  his  daughter,  Mrs.  Bessie 
P.  Andrews,  in  said  town,  to  go  down  to  the 
public  square  of  said  town  on  some  matter 
of  business  or  pleasure,  walked  along  the 
said  path,  and  on  account  of  said  cut  being 
open  and  unprotected,  his  ignorance  of  its 
presence,  and  his  being  unable  to  see  it  in 
the  darkness  of  the  night,  fell  into  the  same, 
without  fault  or  negligence  on  his  part,  and 
was  so  bruised  and  hurt  by  the  said  fall  that 
he  died  from  his  injuries  on  the  2d  day  of 
April,  A.  D.  1899." 

Responsibility  is  thus  charged  on  the  de- 
fendants, as  a  conclusion  from  the  allegation 
above  set  forth:  **That  the  direct  and  proxi- 
mate cause  of  the  death  of  the  said  John  E. 
Partlow  was  the  gross  and  concurring  negli- 
gence of  the  said  defendants  in  constructing 


said  cut,  and  in  allowing  it  to  remain  open 
and  unprotected  in  the  manner  aforesaid, 
although  they  each  and  all  well  knew  the 
danger  of  allowing  it  so  to  remain,  and  al- 
though it  was  the  duty  of  each  and  all  of 
them  to  cover  or  guard  the  same." 

Since  the  accident,  the  town  of  Greenwood 
has  bridged  over  the  cut  with  strong  and 
heavy  timbers,  and  erected  a  fence  at  each 
end  of  the  bridge;  and  the  Southern  Railway 
Company  has  erected  a  fence  as  a  guard  on 
the  outside  of  the  upper  or  northern  granite 
wall,  between  its  main  track  and  the  track 
of  the  Charleston  &  Western  Carolina  Rail- 
way Company,  where  the  town  had  previous- 
ly had  a  fence,  which  had  fallen  into  decay. 

In  the  foregoing  synopsis  of  the  complaint 
no  reference  is  made  to  allegations  concern- 
ing the  duty  and  neglect  of  the  town  of 
Greenwood,  for  when  its  demurrer  was  sus- 
tained without  appeal  its  alleged  liability  was 
eliminated  from  consideration. 

The  first  question  made  by  the  demurrers 
is  whether  the  plaintifTs  intestate  was  using 
a  way  over  which  the  public  had  by  prescrip- 
tion a  right  to  travel.  There  are  some  au- 
thorities which  hold  a  railroad  company  may 
release  or  convey  a  portion  of  its  right  of 
way,  and  hence  that  individuals  may  acquire 
a  private  right  of  way,  or  the  public  a  high- 
way, over  the  company's  right  of  way  by 
continuous,  open,  and  adverse  use  for  20 
years.  Gay  v.  R.  R.  Co.  (Mass.)  6  N.  E.  236; 
Turner  v.  Ry.  Co.  (Mass.)  14  N.  B.  627;  Blu- 
menthal  v.  State  (Ind.  App.)  51  N.  E.  496; 
Ry.  Co.  V.  Crownpoint  (Ind.  Sup.)  50  N.  E. 
741;  People  v.  Ry.  Co.  (Cal.)  33  Pac.  728;  22 
Am.  &  Eng.  Ency.  Law,  1220;  Elliott  on 
Railroads,  8  425.  The  si^bject  is  referred  to 
in  Boggero  v.  Ry.  Co.,  64  S.  C.  104,  41  S.  E. 
819;  Jones  v.  Ry.  C3o.,  6J  S.  C.  560.  39  S.  B. 
768;  Haltlwanger  v.  R.  R.  Co.,  64  S.  C.  7,  41 
S.  E.  810;  Hankinson  ^.  R.  R.  Co.,  41  S.  C. 
1,  19  S.  E.  206;  and  Ringstaff  v.  Ry.  Co.,  64 
8.  C.  546,  43  S.  E.  22;  but  the  question  here 
made  was  not  decided  or  involved  In  any  of 
these  cases.  The  doctrine  above  stated,  un- 
der our  statutes  and  the  general  principles 
of  law,  should  be  received,  we  think,  with 
an  important  limitation.  Railroad  companies 
are  allowed  to  acquire  rights  of  way  by  con- 
demnation because  of  the  interest  the  public 
has  in  the  construction  and  operation  of  their 
roads  as  highways,  and  hence  a  right  of  way 
so  acquired  Is  burdened  with  duties  to  the 
public.  Therefore  it  may  be  stated  as  a 
general  proposition,  while  the  railroad  com- 
pany may  deal  with  the  right  of  way  so  ac- 
quired as  its  own  in  the  conduct  of  its  busi- 
ness as  a  carrier,  it  cannot  dispose  of  it  or 
use  it  so  as  to  destroy  or  Impair  Its  ability 
to  serve  the  public.  5  Thompson  on  Corpora- 
tions, §§  5878,  6137;  Thomas  v.  R.  R.  Co., 
101  U.  S.  87,  25  L.  Ed.  950;  Ry.  Co.  v.  Hy- 
att (Cal.)  64  Pac.  272,  54  L.  R.  A.  522;  Col- 
lett  V.  Com'rs  (Ind.  Sup.)  21  N.  E.  329,  4  L. 
R.  A.  321;  R.  R.  Co.  v.  Spokane,  64  Fed.  606, 
12  C.  C.  A.  246.    Our  statute  under  which 
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the  light  or  way  te  acquired  prorldea  that 
nothing  therein  contained  ''ahall  be  construed 
to  confer  upon  such  person  or  corporation 
any  right  In  or  power  over  the  lands  so  con* 
demned,  other  than  such  as  may  be  within 
the  particular  purpose  tor  which  such  lands 
were  condemned.'!  Oiv.  Code  190%  I  2104. 
Nevertheless,  it  is'  absolutely  necessary  that 
there  should  be  many  crossings  tor  the  use 
of  those  passing  from  one  side  of  railroads 
to  the  other  for  business  and  social  purposes, 
and  it  is  sometimes  essential  that  a  public 
road  or  another  raUroad  should  run  parallel 
with  a  railroad  already  constructed  within 
the  limits  of  its  right  of  way.  In  recognition 
of  this  public  necessity  the  law  allows  con- 
demnation of  a  way  for  such  purpose  over 
lands  already  acquired  for  a  railroad  right 
of  way,  "proTlded,  that  in  the  construction 
of  such  other  highway  there  be  no  hindrance 
to  the  use  and  enjoyment  of  the  highway  for 
which  such  lands  or  right  of  way  were  pre- 
viously procured."    Civ.  Code  1902,  §  2196. 

When  conditions  arise  that  would  Justlty 
the  condemnation  of  a  way  over  a  raiUroad 
right  of  way,  the  railroad  company  no  doubt 
could,  without  violating  its  duty  to  the  pub- 
lic waive  condemnation,  and  allow  the  ease- 
ment over  its  own  right  of  way,  subject  to 
the  condition  indicated  by  the  statute  that 
the  new  highway  should  be  so  constructed 
as  not  to  interfere  with  its  own  use  to  such 
an  extent  as  to  impair  its  ability  to  perform 
its  public  duties.  Prescription  can  only  arise 
from  presumption  of  a  grant  or  dedication. 
Under  our  own  statute  the  railroad  company 
has  no  power  over  a  right  of  way  acquired  by 
condemnation  except  to  use  it  for  railroad 
purposes,  and  it  therefore  cannot  grant  it 
to  another  for  other  uses.  The  statute  fur- 
ther forbids  any  portion  of  the  right  of  way 
being  taken  under  the  state's  right  of  emi- 
nent domain  for  another  public  highway,  ex- 
cept with  the  provision  that  such  other  high- 
way shall  be  so  constructed  as  not  to  inter- 
fere with  the  first  public  purpose  for  which 
the  land  was  set  apart.  The  public  may  no 
doubt  acquire  a  right  to  use  a  particular  way 
over  lands  set  apart  for  a  railroad  right  of 
way  by  use  clearly  shown  to  be  adverse  for 
20  years,  in  the  sense  that  after  that  lapse 
of  time  the  railroad  authorities  cannot  arbi- 
trarily forbid  the  use  of  such  way  for  any 
reason  not  connected  with  the  operation  of 
the  railroad;  but,  since  the  company  cannot 
grant  its  right  of  way  so  as  to  defeat  the 
purpose  for  which  it  was  acquired,  and  it 
cannot  be  condemned  for  another  highway  so 
as  to  hinder  these  uses,  it  cannot  be  pre- 
sumed that  there  ever  was  any  grant  or  dedi- 
cation to  a  public  use  Inconsistent  with  the 
purpose  for  which  the  property  was  acquired 
by  state  authority.  The  use  made  of  the  right 
of  way  by  others,  with  or  without  the  consent 
or  acquiescence  of  the  company,  must  be  re- 
garded subject  to  the  right  to  use  the  property 
for  the  conduct  of  the  railroad's  business  as  a 
carrier  for  the  public. 
46  S.B.-22 


Besides,  the  width  of  the  strip  of  land  nee- 
easary  for  railroad  purposes  is  fixed  under 
the  authority  of  the  state,  and  this  fact  ere* 
ates  a  strong  presumption  that  the  whole  of 
it  should  be  preserved  as  necessary  for  the 
purpose  for  which  It  is  set  apart,  except 
when  burdened  with  condemnation  for  an- 
other highway;  and  the  mere  use  for  pur- 
poses of  travel  of  a  portion  of  the  right  of 
way,  however  long  and  notorious,  should  be 
regarded  not  adverse,  but  subject  to  yield  to 
the  end  the  state  has  in  view  in  exercising 
its  power  of  eminent  domain  in  setting  it 
apart  and  fixing  its  limits.  The  case  under 
consideration  atfords  a  striking  example  not 
only  of  the  reasonableness,  but  of  the  necea- 
slty,  of  this  rule.  Two  of  the  great  rail- 
road systems  have  acquired  rights  of  way 
and  are  running  their  main  lines  through  the 
town  of  Greenwood  10  or  12  feet  apart  If 
the  people  of  that  vicinity  are  held  by  the 
use  here  alleged  to  have  acquired  a  right; 
not  aubject  to  railroad  purposes,  to  the  space 
not  actually  occupied  by  the  railroad  tracks, 
it  would  inevitably  interfere  with  the  con- 
struction of  side  trades  or  double  tracks, 
which  the  development  of  the  country  may 
render  essential  to  the  public  convenience 
and  welfare,  but  also  with  the  present  opera- 
tion of  trains.  The  rule  founded  on  legal 
principles  and  demanded  by  public  necessity 
is  thus  stated  in  Jones  on  Easements,  I  281: 
"A  prescriptive  right  to  a  passageway  along 
the  track  or  right  of  way  of  a  railroad  can- 
not be  acquired  by  the  public  or  by  individu- 
als while  the  railroad  company  has  constant- 
ly  used  a  single  track  over  such  right  of  way. 
The  construction  and  operaticm  of  one  track 
upon  its  location  is  an  assertion  of  right  to 
the  entire  width  of  its  right  of 'way.  The 
presence  of  a  track  constantly  in  use  is  a  de- 
fiant badge  of  ownership,  and  the  only  prac- 
tical assertion  of  title  that  can  be  made.  If 
the  public  has  used  paths  by  the  side  o(  the 
railroad  track  for  any  length  of  time^  the 
use  must  be  considered  as  permissive,  and 
not  adverse.  An  injunction  will  be  Issued 
in  behalf  of  the  railroad  company  to  restrain 
any  interference  with  the  laying  of  a  second 
track  over  such  part  of  its  way  as  has  been 
used  by  the  public  as  a  footway  for  more 
than  twenty-one  years."  B.  B.  Co.  v.  Pree- 
port  (Pa.)  20  Atl.  940. 

The  complaint  alleges  this  narrow  strip 
had  been  used  by  the  public  for  more  than  20 
years  before  the  accident  occurred,  but  it 
does  not  allege  it  was  not  used  by  the  rail- 
roads for  the  purposes  for  which  a  right  of 
way  is  acquired,  or  that  it  was  not  neces- 
sary for  those  purposes,  or  that  the  foot 
travel  over  it  was  inconsistent  with  railroad 
uses,  or  in  any  way  hostile  or  adverse.  The 
bald  statement  that  *'the  public  had  acquired 
a  prescriptive  right  to  travel"  on  this  strip 
is  a  mere  legal  conclusion,  which,  so  far 
from  being  supported  by  the  allegation  of 
fact,  is  negatived  by  the  statement  that  the 
public  use  was  "with  the  knowledge,  ac- 
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quiescence,  and  consent"  of  the  defendants. 
Bailey  ▼.  Gray,  63  B.  O.  514,  81  S.  B.  854. 
Under  the  allegaticmB  of  the  complaint,  we 
conclude  there  was  no  public  right  of  pas- 
sage acquired  by  prescription  between  the 
tracks  of  the  Southern  Railway  and  the 
Charleston  &  Western  Carolina  Railway. 

It  should  be  observed,  the  conclusion  that 
the  public  cannot  acquire  a  way  on  a  rail- 
road right  of  way  by  prescription  which  1b 
founded  on  the  presumption  of  a  deed  does 
not  imply  that  title  to  portions  of  the  right 
of  way  may  not  be  acquired  by  adverse  pos^ 
seftsion  which  is  founded  on  possession  hos- 
tile to  the  true  owner.  Neither  adverse  pos- 
session nor  the  doctrine  of  equitable  estoppel, 
referred  to  in  Crocker  v.  Collins,  37  S.  (X 
333,  15  S.  B.  951,  84  Am.  St  Rep.  752,  is  in- 
volved in  this  case.  While  a  railroad  com- 
pany cannot  lose  its  right  of  way  by  aliena- 
tion or  prescription,  because  of  the  public's 
Interest  in  its  holding  it  for  public  purposes, 
it  may  impose  upon  itself  as  a  private  corpo- 
ration duties  and  obligations  to  the  publie 
or  to  individuals  by  inviting  the  use  of  the 
right  of  way,  or  indicating  its  willingness 
that  it  should  be  used  by  the  public  or  par- 
ticular individuals.  In  such  circumstances 
the  duty  devolves  bn  the  railroad  company 
to  exercise  ordinary  care  to  avc^d  injury  to 
those  so  using  the  right  of  way.  This  rule 
is  not  peculiar  to  railroads,  but  is  of  general 
application.  The  invitation  need  not  be  ex- 
pressed in  words,  but  may  be  implied  in  a 
number  of  ways;  such,  for  instance,  as  the 
actual  construction  or  repairing  by  the  rail- 
road company  of  a  road  or  a  bridge  along 
the  right  of  way,  which  would  not  be  suggest 
tive  of  any  other  use  except  travel  on  foot 
or  in  the  otdinary  vehicles  of  the  country. 
The  allegation  here  is  that  the  defendants 
acquiesced  and  consented  for  many  ^ears  to 
the  use  by  the  public  of  a  "well-beaten  path, 
a  regular  traveled  place,'*  along  the  right  of 
way  of  the  Southern  and  the  Charleston  & 
Western  Carolina  Railroads,  and  at  right 
angles  to  the  track  of  the  Georgia,  Carolina 
&  Northern  Railroad.  "Acquiescence  and 
consent"  convey  the  meaning,  not  only  of 
knowledge  and  recognition  on  the  part  of  the 
defendants  of  the  alleged  use  of  the  right  of 
way,  but  actual  concurrence  In  such  use. 
The  complaint  does  not  allege  that  the  ac- 
quiescence and  consent  on  which  plaintiff's 
intestate  would  have  been  authorized  by  law 
to  rely  in  undertaking  to  travel  the  path 
was  evidenced  only  by  the  fact  that  there 
was  "a  well-beaten  path,  a  regular  traveled 
place,"  but,  assuming  this  to  be  plaintiflTs 
position,  the  complaint  still  states  a  cause 
of  action.  It  is  true  that  a  railroad  track 
is  itself  a  danger  signal  to  pedestrians.  All 
persons  in  possession  of  reason  must  be  held 
to  know  that,  so  far  from  a  railroad  com- 
pany being  able  to  construct  its  road  with 
regard  to  the  safety  of  those  who  walk  on  It, 
it  must  have  numerous  dangerous  cattle 
guards,  cuts,  and  trestles,  and  that  no  ade- 


quate speed  of  trains  could  be  maintained  if 
those  in  charge  of  them  had  to  have  con- 
cern for  persons  who  take  the  risk,  unbid- 
den, of  walking  on  the  track  or  right  of  way. 
Heiice,  ordinarily,  those  who  walk  along 
or  across  railroads,  however  general  the  prac- 
tice may  be,  are  trespa»iers,  taking  upon 
themselves  all  the  risks;  and  the  railroad 
company  owes  them  no  duty  except  not  to 
harm  them  willfully  or  wantonly.  Jones  v. 
Ry.  Co.,  61  9.  C.  56D,  39  S.  E.  758;  Smalley 
V.  Ry.  Co.,  57  S.  C.  243,  85  S.  E.  489.  But 
where  a  railroad  company  allows  the  public 
to  use  its  right  of  way  for  a  long  time  at 
a  particular  place  in  a  large  town  so  continu- 
ously and  frequently  that  it  becomes  a  well- 
beaten  or  clearly  defined  path,  plain  and 
open,  a  reasonable  man  may  well  infer  that 
he  will  not  encounter  unguarded  cuts  and  the 
other  dangers  of  the  ordinary  path  along  the 
track.  In  such  a  case  the  owner  of  the  prop- 
erty knows  and  acquiesces  in  the  use,  and 
by  his  acquiescence  those  wishing  to  go  in 
that  direction  are  lured  into  a  sense  of  safety 
in  following  the  course  obviously  taken  by 
those  who  have  preceded  them.  If  the  own- 
ers, or  those  in  control  of  the  property,  fail 
to  observe  ordinary  care  in  avoiding  injury 
to  persons  who  travel  the  path,  relying  oh 
the  safety  suggested  by  the  implied  invita- 
tion, they  must  be  held  responsible. 

A  contrary  view  Is  taken  in  some  cases  of 
very  high  authority.  Redigan  v.  R.  R.  Co., 
155  Mass.  44,  28  N.  E.  1133,  14  L.  R.  A.  276, 
31  Am.  St.  Rep.  520;  R.  B.  Co.  v.  Amola 
(Miss.)  29  South.  768,  84  Am.  St  Rep.  645; 
Devoe  V.  R.  R.  Co.  (N.  J.  Err.  &  App.)  43 
Atl.  899;  Griswold  v.  R.  R.  Co.  (Mass.)  67 
N.  E.  364;  Ry.  Co.  v.  Martin,  14  Neb.  295, 
15  N.  W.  696;  Ry.  Co.  v.  Griffin  (Ind.  Sup.) 
50  Am.  Rep.  783;  Lingenfelter  v.  R.  (3o. 
(Ini  Sup.)  55  N.  B.  1021;  3  Elliott  on  Rail- 
roads, §  1154.  The  general  rule,  in  which  all 
the  courts  agree,  however,  is  that  the  owner 
of  property  is  held  to  ordinary  care  to  avoid 
injury  to  one  who  enters  his  premises  by  in- 
vitation, express  or  implied;  but  the  variance 
is  as  to  what  facts  imply  an  invitation.  In 
the  cases  above  mentioned  it  is  held  that  ac- 
quiescence in  the  use  of  the  right  of  way  for 
a  long  time,  indicated  by  a  plain,  well-de- 
flned  road  or  path  at  a  particular  point,  mani- 
festly differing  from  the  ordinary  path  along 
the  track,  does  not  imply  invitation  or  sug- 
gestion to  the  public  to  use  the  path,  except 
where  the  path  is  used  as  an  approach  to 
the  company's  place  of  business  by  those 
having  occasion  to  transact  business  with 
the  company. 

The  rule  as  we  have  stated  it,  which  is 
contrary  to  the  doctrine  laid  down  in  the 
above  cases,  seems  to  require  nothing  more 
than  ordinary  good  conduct  on  the  part  of 
the  owner  in  the  use  of  his  property,  to  the 
end  that  injury  to  his  neighbor  may  be 
avoided;  and  we  think  it  is  supported  by  the 
current  of  judicial  opinion.  Jones  v.  Ry.  Co., 
61  S.  C.  560.  39  S.  E.  758;    Hansen  v.  So. 
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Pac  Co.  (OaL)  38  Pac.  957;  Tayl<w  v.  Canal 
Co.  <Pa.)  57  Am.  Rep.  446;  Burton  ▼.  R.  R. 
Co.  (Ga.)  26  S.  B.  736;  Ry.  Co.  v.  Potter 
(Kan.)  67  Pac  534,  56  L.  R.  A.  575;  Davis 
V.  Ry.  Co.  (Wis.)  17  N.  W.  406,  46  Am.  Rep. 
667;  Barry  y.  R  R.  Ca  (N.  Y.)  44  Am.  Rep. 
377;  Swift  V.  Ry.  Ck).,  123  N.  Y.  645.  25  N. 
B.  378;  Felton  v.  Aubrey,  74  Fed.  850,  20  C. 
G.  A.  436;  Harrlman  v.  Ry.  Co.  (Ohio)  12  N. 
E.  451,  4  Am.  St  Rep.  507;  Ry^  Ck>.  y.  Mc- 
Donald, 152  U.  S.  262,  14  Sup.  Ct  619,  38  L. 
Kd.  434;  Bennett  y.  R.  R.  Co.,  102  U.  S.  577, 
26  L.  Ed.  235;  Lepnick  v.  Gaddis  (Miss.)  16 
South.  218,  26  L.  R.  A.  686,  48  Am.  St  Rep. 
547;  note,  26  L.  R.  A.  688;  23  A.  &  E.  Ency. 
Law,  732.  The  English  cases  are  to  the  same 
eltect  It  is,  of  course,  always  a  question 
for  the  lury  to  determine  whether  the  way 
was  so  plain  and  so  constantly  used,  with  the 
acquiescence  and  consent  of  the  owner,  as 
to  imply  an  invitation  to  the  public  to  enter. 

It  is  noteworthy  that  while  in  the  case  of 
Redigan  v.  R.  R.  Co.,  supra,  the  Supreme  Ju- 
dicial Court  of  Massachusetts  seemed  to  take 
very,  advanced  ground  against  the  doctrine 
that  invitation  may  be  implied  from  such 
conditions  as  are  above  stated,  yet  in  the 
case  of  (^enery  y.  R.  R  Ck).,  35  N.  E  554, 
22  L.  R.  A.  575,  it  holds,  while  long  use  by 
the  public  of  a  well-defined  path  across  a 
railroad  track  does  not,  as  a  matter  of  law, 
import  a  license,  still  it  presents  a  question 
of  fact  for  the  jury  as  to  whether  a  license 
is  to  be  implied,  which  would  subject  the 
railroad  to  liability  for  negligence. 

The  New  York  Court  of  Appeals  and  the 
cotuts  of  some  other  states  hold  that,  where 
injury  results  from  mere  passive  omission  of 
the  railroad  company  to  guard  or  give  notice 
of  a  dangerbus  place  on  its  right  of  way, 
where  the  public  has  been  accustomed  to  use 
it  in  the  manner  Indicated  above,  no  liabil- 
ity will  be  incurred  for  resulting  accident, 
but  that  the  company  will  be  liable  for  in- 
jury resulting  from  its  active  negligence  at 
such  place;  as,  for  instance,  in  running  its 
trains  without  looking  out  for  the  safety  of 
travelers,  or  digging  a  pit,  or  placing  ex- 
plosives, without  adequate  notice,  at  a  place 
where  it  has  acquiesced  in  the  general  and 
frequent  use  by  the  public  of  its  railroad 
track.  Barry  y.  R.  R.  Co.  (N.  Y.)  44  Am. 
Rep.  377;  Byrne  v.  R.  R.  Co.  (N.  Y.)  10  N.  B. 
539,  58  Am.  Rep.  512;  Felton  v.  Aubrey,  74 
Fed.  360,  20  C.  C.  A.  436.  This  distinction 
may  fairly  be  supported  on  the  ground  that 
the  people  at  large  may  well  be  held  to  have 
notice  of  the  dangers  already  existing  along 
the  path  they  are  accustomed  to  travel,  and 
the  owner  may  properly  assume  that  they  en- 
ter the  premises  in  full  contemplation  of  the 
danger,  and  of  their  own  volition  assume  the 
risk;  but  they  do  not  assume  the  risk  of  dan- 
gers brought  upon  them  unexpectedly  by  the 
owner  of  the  property.  The  distinction 
should  not  apply  to  that  portion  of  the  pub- 
lic who  are  not  familiar  with  the  dangers  of 


the  way,  but  enter  it  with  sufficient  reason 
to  infer  it  has  been  used  by  the  public  with 
safety.  Applying  this  view  to  the  allegations 
of  the  complaint  in  this  case  will,  we  think, 
make  its  reasonableness  obvious.  Those  who 
walked  in  the  path  here  described  entered 
not  a  public  highway,  but  the  property  of 
the  railroad  companies  as  licensees;  and, 
even  if  they  did  so  In  pursuance  of  an  invi- 
tation, express  or  implied,  but  knew  of  the 
existence  of  the  cut  and  its  dangerous  con- 
dition, they  accepted  the  invitation  in  full 
view  of  the  danger,  and  for  their  own  con- 
venience voluntarily  assumed  it  In  such  case, 
.it  seems  clear  the  railroad  companies  would 
not  be  responsible  for  resulting  Injuries.  But, 
if  the  jury  should  find  the  path  is  of  the  kind 
to  invite  entrance  and  suggest  safety,  one 
who  enters,  relying  upon  this  invitation,  in 
ignorance  of  danger,  and  falls  into  a  deep,  un- 
guarded cut,  at  right  angles  to  the  path,  may 
hold  the  railroad  companies  responsible,  in 
the  absence  of  contributory  negligence,  if 
they  had  reason  to  expect  such  persons  to  en- 
ter. The  allegation  here  is  that  the  plaintiff's 
intestate  did  not  know  of  the  cut  or  sur- 
roundings, and  could  not  see  it  on  account  of 
darkness.  We  venture  to  suggest  that  if  this 
distinction  between  those  who  know  the  dan- 
ger and  those  who  do  not  is  borne  in  mind 
it  will  reconcile  In  some  measure  the  appar- 
ent conflict  of  authority  on  this  subject. 

Before  leaving  this  branch  of  the  case,  it 
may  be  well  to  observe  there  is  an  obvious 
difference  between  a  case  like' this,  where 
there  are  allegations  of  such  apparent  use  by 
the  pubUc  as  to  suggest  safety  and  Invite  en- 
trance, and  the  turn-table  and  other  cases 
of  that  nature,  such  as  Bridger  v.  R.  R  Co., 
25  S.  a  24;  Ry.  Co.  v.  Beavers  (Ga.)  39  S.  E. 
82,  54  L.  R.  A.  314^  and  Ryan  v.  Towar 
(Mich.)  87  N.  W.  644,  55  L.  R.  A.  810,  92  Am. 
St  Rep.  481,  where  there  Is  no  indication 
of  invitation,  or  even  willingness,  that  the 
person  injured  should  enter,  the  entry  being 
merely  a  trespass  to  gratify  curiosity,  or  to 
attain  some  other  end  peculiar  to  the  partic- 
ular individual. 

The  appellants  insist,  however,  that  the  at- 
tempt of  plaintiff's  intestate  to  use  a  path 
between  two  railroad  tracks,  with  which  he 
was  unacquainted,  in  tiie  darkness  of  night, 
was  itself  such  carelessness  on  his  part  as  to 
warrant  the  court  in  dismissing  the  com- 
plaint on  the  ground  of  contributory  negli- 
gence. Whether  there  was  contributory  neg- 
ligence by  Partlow  in  this  respect,  which  was 
the  proximate  cause  of  his  death,  depends 
on  the  charsLCter  of  the  path,  and  possibly  on 
many  other  circumstances,  which  are  for  the 
consideration  of  the  jury.  The  case  of  Jar- 
rell  V.  R.  R.  Co.,  68  S.  C.  491,  86  S.  B.  910, 
therefore  does  not  apply,  for  the  reason  that 
we  cannot  say,  as  a  matter  of  law,  that  no 
other  conclusion  could  be  drawn  than  that 
plaintiff's  Intestate  was  guilty  of  contribu- 
tory negligence,  which  was  the  proximate 
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cause  of  bis  deatlL  No  detailed  dlscnsslon 
of  this  point  iB  attempted,  because  the  case  1b 
to  be  beard  by  a  Jury. 

HaTtng  reached  the  conclusion  tbat  the 
complaint  states  a  cause  of  action,  the  re- 
maining question  is  whether  the  defendants 
can  be  held  Jointly  liable.  It  will  be  ob- 
served there  is  no  allegation  that  any  one 
of  the  three  companies  had  improperly  con- 
structed its  road.  The  charge  is  not  that 
the  cut  which  made  the  danger  and  into 
which  Partlow  fell  was  improperly  constructed 
and  located,  but  that,  owing  to  the  kind  of 
path  that  led  to  it  over  the  right  of  way  of 
the  Southern  Railway  and  the  Charleston 
&  Western  Oarolina  Railway,  these  defend- 
ants, after  the  cut  was  made,  owed  the  duty 
to  Partlow,  entering  it  as  one  of  the  public, 
either  to  properly  notify  the  public  not  to 
use  the  path,  or  to  guard  or  warn  by  ob- 
structions or  lights.  The  wrong,  if  any,  was 
in  Inylting  Partlow  Into  a  place  of  danger, 
known  to  them,  but  not  to  him,  without 
warning  or  safeguard;  and  it  was  of  no 
consequence  that  the  danger  was  not  cre- 
ated by  these  companies,  but  by  the  right- 
ful action  of  another  railroad  in  making  the 
cut.  If,  under  such  circumstances,  he  was 
Injured  without  fault  on  his  part,  they  should 
be  held  liable.  On  the  other  hand,  the 
lessees  of  the  Georgia,  Carolina  &  Northern 
Railway  cannot  avoid  liability  on  the  grouifd 
that  it  had  no  part  In  allowing  the  use  of 
the  path,  and  had  never  in  any  way  con- 
sented to  such  an  approach  to  its  cut  It  Is 
alleged  the  Georgia,  Carolina  &  Northern 
Railway  Company  knew  of  the  existence  and 
nature  of  the  path  when  it  made  the  cut, 
which  was  dangerous  to  pedestrians  be- 
cause of  its  being  across  the  path  at  right 
angles.  It  will  hardly  be  disputed  that  one 
who  rightfully  makes  a  ditch  or  cut,  danger- 
ous to  travelers,  across  a  well-defined  way, 
with  knowledge  that  it  has  for  a  long  time 
been  used  as  a  public  way,  and  gives  no 
warning  and  places  no  safeguard,  will  be 
liable  to  those  who,  without  fault  of  their 
own,  are  injured  thereby.  If  there  was  any 
duty  to  safeguard  the  cut,  it  seems  dear  that 
It  was  a  duty  which  devolved  upon  each  of  the 
defendants.  From  this  conclusion  It  results 
that  the  defendants  were  properly  sued  Joint- 
ly. '*If  two  or  more  persons  owe  to  an- 
other the  same  duty,-  and  by  their  common 
neglect  of  that  du^  he  is  Injured,  doubt- 
less the  tort  is  Joint,  and  upon  well-settled 
principles  each,  any,  or  all  of  the  tort  feasors 
may  be  held.  But  when  each  of  two  or  more 
persons  owe  to  another  a  separate.duty,  which 
each  wrongfully  neglects  to  perform,  then, 
although  the  duties  were  diverse  and  dis- 
connected, and  the  neglect  of  each  was  with- 
out concert,  if  such  several  neglects  con- 
curred and  united  together  in  causing  In- 
Jury,  the  tort  Is  equally  Joint,  and  the  tort 
feasors  are  subject  to  a  like  liability."  Mat- 
thews V.  R.  R.  Co.  (N.  J.  Sup.)  27  Atl.  919,  22 
L.  R.  A.  262.    See,  also,  Peoria  t.  Simpson 


(111.)  51  Am.  Rep.  683.  The  allegations  of 
this  complaint  would  bring  the  case  even 
within  the  Pennsylvania  rule,  which  is  much 
stricter  as  to  Joint  liability  than  that  above 
stated.  Klauder  t.  McGrath  (Pa.)  78  Am. 
Dec  829.  The  cases  of  LAnghome  v.  Ry. 
Co.  (Va.)  22  S.  BL  159,  and  Howard  v.  Union 
Traction  Co.,  195  Pa.  891,  45  Atl.  1076,  on 
which  appellants  rely,  may  be  readily  dis- 
tinguished .from  this  case. 

It  Is  quite  obyious  the  allegations  of  this 
complamt  are  very  different  from  those 
which  were  held  insufficient  in  Dom  ▼.  Ry. 
Co.,  58  a  a  364,  S6  S.  B.  654. 

The  exceptions  are  overruled,  and  the 
Judgment  of  the  circuit  court  is  affirmed. 

QART,  A.  J.9  concurs  In  the  resulL 


(67  8.  C.  616) 
SOUTH  BOUND  R.  R.  v.  BURTON.  BAMB 
V.  TAYLOR.  SAME  v.  HIGBRB.  SAMB 
V.  DAY.  SAME  v.  PIBRCTB.  SAMB  v. 
FINLEY.  SAMB  v.  GRBBR.  SAME  t. 
HOLMES. 

(Supreme  Court  of  South  Carolina,    Nov.  28» 
1903.) 

RAILROADB-USB  OF  CITY  STREET— RIGHT  OV 

ABUTTING  OWNERS— ELEMENTS  OF 

DAMAGE— ESTOPPEL. 

1.  Under  the  act  of  1786  (4  St.  at  Large,  p. 
751)  under  which  the  city  of  Colombia  was 
founded,  the  state  owns,  the  fee  of  the  streets. 
In  1871  the  Legislature  empowered  the  council 
to  lay  out  new  streets  and  to  widen  or  other- 
wise alter  those  then  in  use,  subject  to  the  con- 
ttltntional  provision  against  taking  private 
property  witnout  compensation,  and  the  statu- 
tory provision  as  to  the  method  of  acquiring 
property  for  street  purposes.  Held  that,  if  the 
city  council  authorized  the  operation  of  a  rail- 
road in  a  street,  an  abutting  owner  was  entitled 
to  damages  for  the  substantial  depreciation  of 
the  value  of  his  lot 

2.  The  measure  of  damages  for  the  use  of  a 
street  by  a  railroad  company  is  the  decline  in 
the  value  of  the  property  because  of  the  noise^ 
smoke,  loss  of  light  and  air,  Increased  risk  of 
fire,  and  material  interference  with  ingrees  and 
egress,  so  far  as  they  depredated  the  value  of 
the  lots. 

8.  Possession  by  a  railway  company  of  a  por- 
tion of  a  street,  without  interference  on  the 
part  of  the  public,  may  afford  ground  to  eetop 
the  public  from  questioning  the  title  of  suca 
company. 

Appeal  from  Common  Pleas  Ctrciiit  Court 
of  Richland  County;  Dantzler,  Judge; 

Bight  actions  by  the  South  Bound  Bailioad 
Company  against  Eliza  Burton,  against  Maria 
L.  Taylor,  against  Mary  B.  Hlgbee,  against 
Margaret  Day,  against  Bmma  L.  Pierce, 
against  John  N.  Flnley,  against  Aaron  Oreer, 
and  against  Martha  Holmes.  From  decrees 
for  defendants,  plaintiff  appeals.    Modified. 

Wm.  H.  Lyies  and  D.  W.  Robinson,  for  ap- 
pellant Melton  &  Belser  and  P.  H.  Nelson, 
for  respondents  Taylor,  Higbee,  Day,  Pferce, 
Flnley,  and  Greer.    R.  W.  Shand,  for  respond- 

T  2.  8m  Eminent  Domain,  voL  U;  Cent.  Dtg.  H 
US,  i78,  279,  288,  878. 


s.a) 
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ent  Burton.    J.  T.  Setbelt,  for  x«9ondttit 
Holmes. 

WOODS,  J.  The  South  Bound  BaUway 
Company  brought  these  separate  actlODS 
against  the  several  defendants  to  oijoln  them 
from  prosecuting  statutory  proceedings  insti- 
tuted to  obtain  compensation  for  depredatkm 
of  their  property  In  the  dty  of  Columbia,  re- 
sulting from  the  construction  and  operation  of 
the  plaintiff's  ralhroad  through  Lincoln  street 
All  of  the  lots  abut  on  Lhicoln  street,  except 
lot  No.  2  of  the  defendants,  Bllza  Burton 
and  her  co-tenants,  which  Is  contiguous  to 
their  lot  No.  1  on  that  street  The  drcnit 
judge,  upon  trial  of  the  case,  dissolved  the 
temporary  Injunctions,  holding  that  all  the  de- 
fendants were  ^itltled  to  have  their  damages 
assessed  undar  the  condemnation  statute.  The 
act  of  1786  (4  Stat  Large, p. 751), under  which 
the  dty  of  Columbia  was  founded,  provided 
that  the  land  acquired  by  the  commissioners 
for  that  purpose  should  be  held  by  them  "for 
the  use  of  this  state,"  but  it  dhrects  them  to 
lay  off  lots  and  streets  of  prescribed  dimen- 
slans.  In  1871  the  Legislature  empowered 
the  city  council  to  "lay  out  new  streets,  dose 
up,  widen  or  otherwise  alter  those  now  in 
use,"  subject  to  the  constitutional  prohibition 
against  taking  private  property  without  com- 
pensation, and  the  statutory  provisions  as  to 
the  method  of  acquiring  property  for  street 
purposes  and  assesstog  damages.  Under  this 
authority  the  dty  council,  on  September  26, 
1899,  authorized  the  South  Bound  Railroad 
Company  to  build  its  road  through  Lincoln 
street 

The  appellant  takes  the  position  that  the 
state,  under  the  act  of  1786,  remains  the  ab- 
solute owner  of  all  streets  of  the  dty,  that 
abutting  owners  can  acquire  no  rights  therein 
against  it  snd,  since  it  enjoins  the  dty  conn- 
dl  to  dose  up  or  alter  the  streets,  the  au* 
thnrisatlon  by  the  coundl  to  use  Lincoln 
street  was  equivalent  to  direct  authority  to 
the  railroad  from  the  state.  We  incline  to 
think  the  appellant's  view  is  correct,  that  the 
rights  acquired  by  the  state  in  the  lands 
upon  which  the  dty  of  Columbia  was  laid 
off  are  similar  to  those  of  the  United  States 
In  the  lands  upon  which  the  national  capital 
is  built  In  both  Instances  the  streets  were 
laid  off  under  public  authority,  and  commis- 
sioners dhrected  to  sell  lots  with  reference 
to  those  streets;  and  under  sudi  circumstan- 
ces the  public  faith  is  pledged  not  to  destroy 
or  materially  interfere  with  the  street  priv- 
ilege, which  It  created  as  an  inducement  to 
purchasenL  This  prlndple  was  not  Involved 
In  Van  Ness  v.  Mayor,  4  Pet  282,  7  L.  E)d. 
842,  or  Potomac  Steamboat  Co.  v.  Upper  Po- 
tomac Steamboat  Co.,  109  U.  S.  672^  8  Sup. 
Ct  446,  27  L.  Bd.  1070«:  relied  on  by  appellant 
Ckmveyance  to  the  purdiaser  of  lots  abutting 
on  a  street  carries  with  it  the  property  rights 
to  the  reasonable  use  of  the  street  of  whidi 
he  cannot  be  deprived  for  even  a  public  pur- 
pose without  compensation.    Hot  Springs  R 


R.  Co.  V.  Williamson,  84  L.  Bd.  866,  note; 
Railroad  Co.  v.  Applegate  (Ky.)  88  Am.  Dec 
497;  Haynes  v.  Thomas,  7  Ind.  ^;  Lewis  on 
Eminent  Domain,  §  114.  But  whatever  may 
be  the  rights  of  the  state  in  this  regard,  it 
is  dear  that  the  Legislature  did  not  by  the 
act  of  1871  intend  to  confer  on  the  dty  coun- 
cil the  absolute  power  over  the  streets  which 
aK)ellant  attributes  to  the  state.  Fair  inter- 
pretation of  the  act  leads  to  the  conclusion 
that  it  only  gives  such  control  of  streets  as 
is  usually  exercised  by  such  officers,  which  Is 
subject  to  the  constitutional  burden  of  mak- 
ing compensation  for  the  taking  of  private 
property.  It  may  be  true  that,  where  the 
state  by  charter  authorizes  the  construction 
of  a  railroad  on  a  definite  line,  the  right  is 
Implied  to  enter  and  cross  the  land  of  the 
state  on  that  line;  but  this  implication  does 
not  extend  to  the  destruction  or  impairment 
of  private  property  rights  which  others  have 
acquired  with  respect  to  such  land  in  conse- 
quence of  an  antecedent  contract  with  the 
stata  It  is  manifest,  theref ore»  the  respond- 
ents having  acquired  property  rights  in  Lin- 
coln street  by  reason  of  the  state's  sale  of  the 
abutting  lots  to  thdr  grantors,  with  an  im- 
plied contract  that  the  purchasers  should  have 
the  usual  benefits  and  privileges  of  abutting 
owners,  the  state  could  not  though  the  owner 
of  the  street  authorize  the  taking  away  of 
such  benefits  and  privileges  without  compen- 
sation. 

The  vital  question,  therefore,  1b  whether 
the  construction  of  a  railroad  through  lincoln 
street  Is  such  curtailment  of  the  usual  street 
privileges  as  entitles  an  owner  of  abutting 
lots  to  compensation  for  the  depredation  In 
value  of  Ms  property  arising  from  the  rail- 
road use.  It  is  insisted  such  depreciation  does 
not  amount  to  taking  property,  but  only  dam- 
aging It  and  hence  cannot  form  the  basis 
of  a  proceeding  under  our  Constitution  and 
statute,  which  only  provide  compensation  for 
'^king.*'  It  is  not  to  be  doubted,  as  said  in 
Transportation  Co.  v.  Chicago,  09  U.  S.  636, 
25  L.  Bd.  336,  *'The  state,  and  the  dty  council 
as  its  agents,  had  full  power  over  the  high- 
ways of  the  dty  to  Improve  them  for  the 
uses  for  whldi  they  were  made  highways." 
Those  who  purchase  dty  lots,  in  the  absence 
of  statutory  protection,  take  them  subject  to 
the  exerdse  of  the  discretion  of  the  city  au- 
thorities to  improve  the  streets  for  the  uses 
for  which  they  were  made  highways.  It  Is 
true,  in  Qarraux  v.  Greenville,  53  S.  C.  577, 
31  S.  B.  687,  the  court  said:  "The  great 
weight  of  authority  is  to  the  df  ect  that  a 
change  in  the  grade  of  a  street  which  dimin- 
ishes the  value  of  the  adjacent  property  is 
not  a  taking  of  property,  within  the  constl- 
tutional  provision  al)Ove  quoted."  Similar  ex- 
pressions are  used  in  Water  Co.  v.  Greenville, 
63  S.  C.  88,  80  8.  B.  680.  These  are  correct 
statements  of  the  law  applicable  to  those  (As- 
es,  both  of  which  Involved  claims  for  dam- 
ages arising  from  a  change  of  grade  made 
in  Improving  a  street;  for  the  dalmants  thtfe 
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held  their  property  subject  to  the  right  of 
the  dty  council  to  improve  the  street  by 
changing  the  grade,  and  hence  such  altera- 
tion could  not  involve  the  taking  of  a  prop- 
erty right,  for  none  existed  as  against  the 
discretion  of  the  council  to  change  and  im- 
prove the  street  2  Dillon  on  Municipal  Cot- 
porations,  §  990.  The  depreciation  of  value 
produced  by  building  an  ordinary  railroad 
through  a  street  presents  a  very  different 
question.  The  operation  of  a  railroad  run- 
ning to  distant  points  is  not  a  street  purpose. 
It  is  not  ordinarily  used  to  transport  either 
freight  or  passengers  from  one  part  of  a  city 
to  another,  and  has  no  direct  connection  with 
a  city's  internal  traffic  or  travel,  which  are 
the  distinctive  uses  of  its  streets.  Hence  the 
building  and  operation  of  a  railroad  through 
a  street  cannot  be  regarded  such  a  street  use 
as  to  require  the  abutting  landowper  to  sub- 
mit to  the  total  w  partial  obstruction  of  the 
value  of  his  property  without  compensation. 
Causing  such  depreciation  is  clearly  destroy- 
ing or  taking  property.  Property  is  not  only 
ownership  of  particular  lands  or  chattels,  but 
it  embraces  the  value  they  have  by  reason  of 
theh*  legal  relations  to  all  other  things.  All 
rights  in  a  street  which  the  residents  of  a 
city  have  in  common  are  administered,  un- 
der legislative  authority,  by  the  dty  council 
as  trustees  for- all  its  citizens,  and  hence  the 
councirs  consent  to  the  use  of  the  street  by 
the  railroad  company  is  binding  on  the  dty 
at  large  (Cherry  v.  Rock  Hill,  48  S.  0.  660, 
26  S.  E.  796);  but  an  abutting  landowner  has 
a  special  property  in  the  benefits  derived  from 
the  street  on  which  his  land  is  situated,  by 
reason  of  its  relation  to  the  street,  which 
differs  in  kind  and  degree  from  the  interest 
of  the  municipal  public,  and  the  destruction 
or  any  Impahment  of  these  benefits  for  other 
than  street  purposes,  which  materially  lessen 
its  value,  is  taking  private  property.  This 
view  seems  dearly  correct  in  principle,  and 
we  think  it  is  supported  by  the  great  weight 
of  authority  even  in  those  states  where,  as 
in  this  state,  the  constitutional  and  statute 
law  do  not  provide  for  compensation  for  dam- 
age to  property  when  taken  for  a  public  pur- 
pose. Wilklns  V.  Gaffney,  54  S.  G.  199,  32 
S.  E.  299;  Abendroth  v.  Raihroad  Co.  (N.  Y.) 
25  N.  E.  496,  11  L.  R.  A.  634,  19  Am.  St 
Rep.  461;  Story  v.  Raihroad  Co.,  90  N.  Y. 
122,  43  Am.  Rep.  146;  White  v.  Railroad  (N. 
C.)  18  S.  E.  330,  22  L.  R.  A.  627,  37  Am.  St 
Rep.  639;  Railroad  Go.  v.  Stelner,  44  Ga. 
546;  Elliott  on  Roads  &  Streets,  528;  1  Lewis 
on  Eminent  Domain,  240.  As  was  intimated 
in  Ross  V.  Ry.  Co.,  83  S.  C.  483,  12  S.  B. 
101,  and  Leitssey  v.  Water  Power  Co.,  47  S. 
G.  464,  25  S.  E.  744,  34  L.  R.  A.  215,  it  would 
be  a  very  narrow  and  technical  construction 
not  to  hold  that  the  term  "lands,"  used  in 
the  condemnation  statute,  embraces  "all  rights 
and  easements  growing  thereout"  The  case 
of  McLauchlbi  v.  Ry.  Co.,  5  Rich.  Law,  696* 
was  dedded  under  constitutional  and  statute 
law  essentially  different  from  those  now  in 


force;  but  even  if  this  was  not  the  case, 
we  should  be  forced  to  overrule  it  on  this 
point  on  prindple  as  well  as  under  the  au- 
thorities above  dted. 

The  great  majority  of  the  older  authori- 
ties sustain  appellant's  view  that  the  doctrine 
above  stated  applies  only  where  the  owner 
of  the  abutting  property  also  owns  the  fee 
in  the  street  but  not  where  he  has  only  an 
easement  the  fee  being  in  the  state  or  the 
city.  A  careful  collation  of  the  cases  sup- 
porting this  position  is  found  in  2  Dillon  on 
Mun.  Corp.  §  702,  note.  But  this  doctrine  is 
now  completely  overturned.  2  Dillon  on  Mo- 
nica Corp.  §§  704,  723c;  Story  v.  RaUroad  Ca, 
supra;  Lahr  v.  Railroad  Co.,  104. N.  Y.  268, 
10  N.  E.  528;  White  v.  Railroad,  supra; 
Theobold  V.  Railway  Go.  (Hiss.)  6  South.  230, 
4  L.  R.  A.  735,  14  Am.  St  Rep.  564;  Mc- 
Quald  V.  Railway  Go.  (Or.)  22  Pac.  899;  Kauf- 
man V.  Railroad  Co.  (Wash.)  40  Pac.  137; 
Adams  v.  Railroad  Go.  (Minn.)  89  N.  W.  629, 
1  L.  R.  A.  493,  12  Am.  St  Rep.  644.  It  is 
difficult  to  imagine  a  right  more  empty  and 
theoretical  than  private  ownership  of  the  fee 
in  the  street  of  an  established  city.  The  pos- 
sibility of  regaining  possession  of  the  property 
by  abandonment  of  the  street  is  so  remote 
that  it  may  ordinarily  be  regarded  a  negligi- 
ble factor.  The  adjacent  owner  has  no  pres- 
ent beneficial  use  differing  in  the  riightest 
degree  from  that  which  is  acquired  by  a  pur- 
chaser, for  himself  and  his  assigns,  who  buys 
a  lot  abutting  on  a  street  laid  out  by  the 
state  or  the  city  on  its  own  land.  In  the 
one  case  in  his  dedication  he  retains,  and  in 
the  other,  by  the  staters  or  the  dty*s  dedica- 
tion, he  acquires,  certain  street  privileges 
which  constitute  property. 

But  it  is  not  the  mere  laying  of  a  railroad 
track  and  the  operation  of  a  railroad  in  a 
street  that  would  entitle  abutting  landowners 
.to.  compensation,  when,  as  in  these  cases,  they 
have  not  the  fee  In  the  street  and  have,  there- 
fore, not  even  a  technical  interest  in  it  be- 
yond the  right  to  use  it  for  street  purposes. 
Hence  it  is  only  the  substantial  depreciation 
of  the  value  of  the  abutting  lots  that  can  be 
assessed  in  their  favor,  and  the  measure  of 
the  assessment  is  the  dedlne  in  the  value  of 
the  property  consequent  upon  the  use  of  the 
street  by  the  railroad.  The  difference  in  val- 
ue should  be  substantial,  and  not  fanciful  or 
conjectural,  for  the  advance  of  sodety  imports 
increased  friction  among  its  members;  and, 
if  the  law  sanctioned  the  holding  up  for  oom- 
pensation  of  public  and  private  enterprises 
on  account  of  mere  inconvenience  or  annoy- 
ance, it  would  impede  rather  than  promote 
the  public  welfare.  We  shall  not  attempt  to 
add  anything  to  the  very  clear  statement  of 
the  hiw  on  this  subject  made  by  Mr.  Justice 
Jones  in  Allen  v.  Union  Oil  Co.,  59  8.  G. 
578,  38  S.  E.  274.  It  is  there  held  that  there 
must  be  some  substantial  physical  injury  to 
the  real  estate,  not  merely  discomfort  incon- 
venience, or  bodily  Injury  to  the  person  of 
the   owner.    The    Jarring   of    the    building. 
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noise,  smoke,  Tspon,  loas  of  light  and  air, 
increased  risk  of  fire  from  sparks,  material 
interference  with  ingress  and  egress,  set  forth, 
in  each  of  the  answers,  are  all  items  which 
may  enter  into  the  estimate,  bat  only  so  far 
as  they  depreciate  the  value  of  the  lots. 
Bowen  v.  Railroad  Co.,  17  S.  O.  579;  Board 
of  Trade  v.  Darst,  85  Am.  St  Rn^.  S09,  note; 
Egerer  y.  Ralhroad  Co.  (N.  Y.)  14  L.  B.  A. 
381,  note;  Case  t.  Minot  (Mass.)  22  L.  R.  A. 
543,  note.  The  loss  of  light  and  air  cannot 
be  excluded  from  consideration,  as  appellant 
contends,  nndar  the  authority  of  Bailey  y. 
Grey.  53  B.  C.  515,  31  S.  E.  354,  and  Napier 
T.  Bullwinkle,  5  Rich.  301,  for  these  cases 
only  hold  that  the  right  to  light  and  ahr  can- 
not be  acquired  by  prescription,  and  do  not 
touch  this  question.  The  case  of  Manson  v. 
Raihroad  Co.,  64  8.  a  121,  41  S.  B.  832,  does 
not  apply,  because  in  that  case  the  court  held 
those  claiming  damages  had  no  legal  interest 
in  Sydney  Park,  near  which  their  lands  were 
situated,  differing  in  kind  from  that  of  other 
residents  of  the  dty  of  Columbia. 

We  proceed  to  the  consideration  of  the  sev- 
eral cases,  in  view  of  the  legal  conclusion 
above  stated.  The  Jury  determines  the 
amount  of  the  assessment;  the  court  can  only 
fix  the  principles  on  which  it  should  be  made. 
If  the  foregoing  statement  of  the  law  is  cor* 
red,  It  will  not  be  denied  that  the  injunc- 
tion in  the  case  of  Martha  Holmes  must  be 
dissolved.  Maria  L.  Taylor,  Eliza  Burton  and 
her  co-tenants,  Mary  B.  Higbee,  John  N.  Fin- 
ley,  and  Aaron  Greer  have  comer  lots,  and 
hence  have  access  from  another  street  This 
fact  may  lessen  the  depredation,  but  it  does 
not  destroy  their  right  to  have  the  loss  of 
value  assessed. 

It  is  alleged  that  Bmma  Ia  Fierce,  Margaret 
Day,  John  N.  Finley,  Mary  E.  Higbee,  and 
Eliza  Burton  and  her  co-tenants  have  en- 
croached on  Lincoln  street,  and  it  is  contend- 
ed that,  in  so  far  as  the  injury  to  the  lots 
of  these  parties  arises  from,  or  is  increased 
by,  such  encroachment,  they  can  make  no 
claim  against  the  railroad  company.  The  ap- 
pellant  has  attacked  with  great  force  the  con- 
clusion reached  by  the  court  in  Crocker  v. 
Collins,  37  S.  C.  334,  15  S.  E..  053,  34  Am. 
Rep.  752:  "We  think,  therefore,  that  mere 
adverse  possession,  for  the  statutory  period, 
of  a  street  or  alley  in  a  town,  which  is  a  pub- 
lic highway,  cannot  confer  a  title.  But  where 
such  possession  is  accompanied  with  other 
circumstances  which  would  render  it  inequi- 
table that  the  public  should  assert  its  rights 
to  regain  possession,  then,  upon  the  principle 
of  estoppel,  a  party  may  be  protected  against 
the  assertion  of  right  by  the  public,  in  or- 
der to  prevent  manifest  wrong  and  injustice. 
For  example,  when  a  party,  under  an  honest 
conviction  of  right,  has  taken  possession  of 
a  portion  of  one  of  the  streets  or  alleys  of  a 
town,  and  expended  his  money  In  erecting 
buildings  thereon,  without  interference  on  the 
port  of  the  public,  these,  or  perhaps  other 
circumstances  connected  with  adverse  posses- 


sion for  the  statutory  period,  may  afford  good 
ground  for  estoppeL**  This  doctrine  has  been 
repudiated  by  courts  of  high  authority,  but 
it  has  mndi  to  conmiend  it  Certainly  the 
argument  against  it  Is  not  sufficiently  strong 
to  warrant  the  court  in  overruling  the  case. 
We  think  there  is  sufficient  evidence  to  sus- 
tain the  conclusion  of  the  drcuit  Judge  that 
these  cases  fell  within  the  rule  stated  in  that 
case.  Lot  Na  2,  of  Eliza  Burton  and  her  co- 
tenants,  does  not  abut  on  lincoln  street,  and 
they  have  not,  by  virtue  of  such  ownership, 
any  property  rights  In  its  street  privileges 
differing  from  those  of  the  general  public. 
For  this  reason,  the  injunction  in  their  case 
must  be  made  permanent  as  to  this  lot  Gh^- 
ry  V.  Rock  Hill,  supra;  Manson'  v.  Bailroad 
Co.,  supra;  Aldrlch  v.  Railroad  Co.  (111.)  63 
N.  B.  155,  57  L.  a  A.  237. 

With  the  modification  indicated  above,  the 
Judgment  of  the  drcuit  court  is  affirmed. 


(87  8.  C.  626) 

DICKSON  V.  BIJRCKMYEB  et  aL  (two 

cases). 

(Supreme  Court  of  South  Carolina.    Nov.  28. 
1903.) 

COUNTY  TAXBS-LBVY-SCHOOL  TAX— POWER ' 
OP  COUNTY  BOARD  —  COMPUTATION  —  HARM- 
LESS ERROR  —  SALE-TITLE  DEED  —  SEIZURE 
BY  SHERIFF— EXCESSIVE  LEVY— ASSIGNMENT 
OF  BID-RIGHTS  OP  LANDOWNER. 

1.  A  levy  of  county  tax  by  the  Legislature 
without  levy  by  coun^  authorities  is  valid. 

2.  Under  28  St  at  Larse,  p.  157,  S  13,  pro- 
viding that  county  conmnssioners  shall  levy  a 
tax  in  their  respective  counties  for  the  support 
of  public  schools,  the  county  board  has  no  pow- 
er to  do  anything  other  than  see  that  the  school 
tax  is  entered  for  collection,  and  entry  of  the 
tax  without  action  by  the  county  commission- 
ers does  not  affect  its  validity. 

3.  Const,  art.  11,  §  0»  providing  that  county 
boards  shall  levy  an  annual  tax  on  all  the 
property  in  their  respective  counties,  to  be  col- 
lected at  the  same  time  and  by  the  same  offi- 
cers as  other  taxes,  confers  only  administrative 
power  on  the  board  of  county  commissioners  as 
to  the  school  tax. 

4.  Under  Code  1002,  §  355,  where  the  sum  re-^ 
suiting  from  the  computation  of  the  tax  on  any 
particular  parcel  of  property  requires  for  its 
exact  expression  any  fraction  less  than  a  half 
mill,  such  fraction  should  be  dropped. 

5.  An  error  in  taxes  collected  by  execution  of 
$1  is  too  small  to  render  the  sale  invalid  where 
it  is  not  shown  to  have  interfered  with  payment 
by  the  owner,  or  causes  a  sale  of  a  larger  piece 
of  property  than  otherwise  would  have  oeen 
sold. 

a  Code  1902,  §  421,  requires  the  auditor  to 
issue  tax  executions  to  the  sheriff  in  duplicate, 
and  prescribes  the  form  in  which  the  execution 
shall  run;  and  the  sheriff  is  directed,  on  sale, 
to  attach  the  duplicate  to  the  title  deed.  Held, 
that  the  fact  that  the  sheriff  attached  the  orig- 
inal, instead  of  the  duplicate,  to  the  deed,  Is 
immaterial. 

7.  Under  Code  1902,  §  423,  a  sheriff,  under  a 
tax  execution,  must  "seize  and  take  exclusive 
possession  of  so  much  of  the  defaulting  taxpay- 
er's estate'*  as  is  necessary  to  raise  the  amount 
of  the  tax. 

8.  Whether  a  sheriff  made  an  excessive  levy 
of  tax  is  an  issue  for  the  jury,  and  the  fact  that 
the  land  sold  for  10  times  as  much  as  the 

I  amount  of  the  taxes  is  not  condnsive. 
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9.  A  bid  at  tax  nle  miay  be  assigned  bj  the 
purchaser. 

10.  An  objection  that  the  tax  execntion  did 
not  specify  the  amount  of  taxes  to  each  fund 
Is  not  well  founded. 

11.  A  sale  of  real  estate  for  taxes  not  made  for 
cash  is  invalid. 

12.  Failure  of  owner  of  land  to  have  the  tax 
sale  thereof  suspended,  under  ^  St.  at  Large, 
p.  52,  §  3,  is  not  a  bar  to  an  action  aeainst  the 
purchaser  at  tax  sale  for  possession  of  the  land 
within  two  years. 

Appeal  from  Oommon  Pleas  Circuit  Court 
of  Beaufort  County;  Klugb,  Judge. 

AetioDB  by  Eliza  0.  Dickson,  by  J.  IL  Dick- 
son, guardian  ad  litem,  againat  0<Mmellu8 
Burckmyer  and  otiiera,  and  by  Marion  Rush 
Dickson,  by  J.  M.  Dickson,  guardian  ad 
litem,  againbt  same  defendants.  From  an 
order  oyermllng  demurrer,  both  parties  ap- 
peal.   Affirmed. 

The  plaintiffs  allege  that  the  tax  deed  In 
question  was  invalid  for  the  following  rea* 
sons: 

"(1)  The  fiscal  authorities  of  the  county  of 
Beaufort  failed  and  neglected  to  levy  a  tax 
for  county  purposes  for  the  county  of  Beau- 
fort for  the  fiscal  year  beginning  January  1, 
1899,  upon  all  the  taxable  property  in  said 
county,  or  upon  any  part  thereof,  as  required 
by  article  10,  §  13,  of  the  Constitution. 

*'(2)  The  county  board  of  commissioners  of 
the  county  of  Beaufort  failed  and  neglected 
to  levy  a  tax  of  three  mills  on  the  dollar  up- 
on all  the  taxable  property  in  said  county,  or 
upon  any  part  of  It,  for  the  public  schools  for 
the  county  of  Beaufort  for  the  fiscal  year 
beginning  January  1,  1899,  as  required  by 
article  11,  9  6,  of  the  Constitution. 

"(3)  There  has  been  no  valid  levy  for 
county  or  school  taxes  for  the  county  of 
Beaufort  for  the  fiscal  year  beginning  Jan- 
uary 1,  1899,  as  required  by  law,  and  the 
execution  issued  to  enforce  the  payment  x>f 
such  taxes  is  void. 

"(4)  The  auditor  of  the  county  of  Beau- 
fort entered  upon  the  tax  duplicate  for  the 
fiscal  year  beginning  January  i,  1899,  the 
sum  to  be  levied  upon  the  real  estate  of  W. 
F.  Proctor  for  county  and  school  purposes, 
without  having  received  from  the  officers  or 
authorities  legally  empowered  to  determine 
the  rate  or  amount  of  taxes  to  be  levied  for 
school  and  county  purposes  statements  of  the 
rates  and  sums  to  be  levied  for  the  current 
year,  as  required  by  section  287,  ReT.  St  8. 
C.  1893. 

"(5)  The  real  estate  listed  in  the  name  of 
William  F.  Proctor  (975  acres)  consisted  of 
two  separate  tracts,  to  wit,  the  Cotton  Hall 
Farm,  containing  600  acres,  and  the  Win- 
terdale  Place,  containing  875  acres;  and  the 
said  auditor  failed  and  neglected  to  enter 
either  upon  his  own  duplicate,  or  upon  the 
duplicate  for  the  county  treasurer,  for  said 
fiscal  year,  the  taxes  upon  each  of  said  par- 
cels of  land,  as  required  by  sections  287  and 
289,  Rev.  St  1893. 

**{Q)  The  said  county  auditor  for  said  fiscal 
year  assessed  against  the  said  property,  list* 


ed  in  the  name  of  W.  ^.  Proctor,  for  aU  pur- 
poses added  together,  a  rate  of  taxation  (14% 
mills)  resulting  la  a  fraction  less  than  one- 
half  mill,  and  failed  to  drop  said  fraction  of 
one-fourth  of  one  mill,  as  required  by  section 
288,  Rev.  Bt  1898. 

"(7)  The  said  county  auditor  for  said  fiscal 
year  entered  upon  his  own  duplicate,  and 
upon  the  duplicate  for  the  county  treasurer, 
against  the  said  property  listed  in  the  name 
of  W.  F.  Proctor,  taxes  for  all  purposes 
amounting  to  $84.49.  Said  property  assessed 
at  $2,850  would  have  been  chargeable  at  the 
rate  of  14%  mills  for  all  purposes,  with  taxes 
(If  otherwise  legal)  to  the  amount  of  133.4875. 
Said  auditor  has  therefore  overtaxed  said 
property  to  the  amount  of  one  dollar  and  one- 
fourth  of  one  cent  for  which  excessive  and 
illegal  amount  the  tax  execution  also  called. 

"(8)  That  the  county  auditor  of  Beaufort 
county,  upon  the  expiration  of  the  time  al- 
lowed by  law  for  the  payment  of  the  taxes 
for  said  fiscal  year,  failed,  as  required  by 
section  847,  Rev.  St  1898,  to  issue  a  warrant 
or  execution  in  duplicate  against  William 
F.  Proctor,  the  alleged  defaulting  taxpayer, 
but  on  the  contrary,  partially  filled  out  an 
original  and  duplicate  tax  execution,  and  de- 
livered the  original  to  the  said  sheriff,  re- 
taining the  duplicate  in  his  office,  attached  to 
the  stub  of  his  tax  execution  book.  That 
the  duplicate  so  retained  as  aforesaid  by  the 
treasurer  is  illegal  and  fatally  defective,  in 
that  the  portion  of  the  same  beginning  with 
the  words,  *These  are,  therefore'  (as  shown 
in  the  form  set  out  in  the  above  section  of 
the  Revised  Statutes),  is  blank,  with  nothing 
thereafter  except  the  signature  of  the  treas- 
urer and  the  name  of  the  county;  and  the 
original,  wrongfully  attached  to  the  deed 
delivered  to  defendants  by  the  said  sheriff, 
is  similarly  and  in  other  respects  defective 
and  illegal. 

*'(9)  That  the  said  sheriff  annexed  to  the 
deed  executed  by  him  to  the  defendants  as 
aforesaid  the  original  tax  execution,  and  not 
the  duplicate,  as  required  by  section  349, 
Rev.  St  1893. 

"(10)  That  the  said  sheriff  has  not  levied, 
seized,  or  taken  exclusive  possession  of  the 
whole  or  of  any  part  of  the  real  estate  here- 
inbefore referred  to.  That  upon  receipt  of 
the  tax  execution  hereinbefore  refored  to 
from  the  county  treasurer,  the  said  sheriff 
sent  the  same,  with  a  hirge  batch  of  other 
executions,  to  "Roger  Pinckney,  a  magistrate 
of  Beaufort  county,  for  collection.  That  said 
Roger  Pinckney  intrusted  the  same  to  his 
constable  for  collection,  who  reported  to  hkn 
that  he  could  not  collect  it  That  said  Roger 
Pinckney  so  reported  to  the  sheriff,  and  re- 
turned the  execution.  That  the  said  sheriff 
took  no  further  legal  steps  in  the  matter,  ex- 
cept to  advertise  and  sell  the  land.  That  he 
never  went  upon  the  premises  either  in  per- 
son or  by  deputy. 

*'(11)  That  the  taxes  claimed  to  be  due  up- 
on the  entire  975  acres  above  described  were 
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only  $34.49;  tbe  penalty  of  15  per  cent 
amounted  to  96*17;  making  a  total  of  139.66. 
On  Marcb  16,  1900,  Jamee  M.  Dickeon,  fa- 
ther of  this  plaintiff*  sent,  for  the  purpose  of 
paying  the  taxes  upon  tbe  said  975  acres,  to 
the  county  treasure,  a  check  for  984.49, 
which  tile  treasurer  had  in  his  hands  at  the 
time  the  said  execution  was  issued*  leaving 
a  balance  of  the  penalty  only  95.17.  That 
said  sheriff  was  informed  of 'said  payment; 
but,  notwithstanding,  attempted  to  levy  and 
•ell  the  entire  real  estate  of  975  acres  for  tbe 
payment  of  the  amount  alleged  to  be  due, 
938.66^  and  costs  of  levy,  advertisement,  and 
sale.  That  said  attempted  levy  and  sale 
were  in  direct  violation  of  section  849,  Bev. 
St.  1893,  which  directs  the  sheriff  to  selie 
and  take  exclusive  possession  of  only  'so 
much  of  the  defaulting  taxpayer's  estate, 
real  or  personal,  as  may  be  necessary  to  raise 
tbe  sum  of  money  named  therein.'  That  the 
said  check  was  not  returned  by  the  treas- 
urer to  said  J.  M.  Dickson  until  June  18, 
1900,  after  the  alleged  sale  on  June  5,  1900. 

'(12)  That  on  June  7,  1900,  the  said  sheriff 
notified  the  said  J.  M.  Dickson  that  upon  pay- 
ment by  him  of  913.45,  the  balance  claimed 
to  be  due,  he  (the  sheriff)  would  withdraw 
the  sale,  and  forward  receipt  That  there- 
upon the  said  J.  M.  Dickson  forwarded  to 
tbe  sheriff  the  said  amount  which,  however, 
was  returned  by  the  sheriff,  with  the  state- 
ment that  the  land  had  been  sold,  and  that 
the  purchasers  demanded  a  deed  for  the 
same. 

"(13)  That  said  attempted  levy  and  sale 
were  excessive,  contrary  to  the  spirit  and 
letter  of  the  law,  and  null  and  void. 

''(14)  That  at  said  alleged  sale  the  said 
real  estate  was  bid  off  by  one  C.  L.  Paul, 
Jr.,  at  the  price  of  9435.  That  be  did  not 
comply  with  the  terms  of  sale. 

"(15)  That  the  deed  from  the  sheriff  to  the 
defendants  Cornelius  Burckmyer  and  H.  Q. 
Burckmyer  is  witnessed  by  C.  Li  Paul,  Jr., 
who  has  an  Interest  in  said  real  estate.  Said 
deed  is  therefore  void. 

"(16)  That  the  alleged  execution  fails  to 
state  the  amount  of  taxes  to  each  fund)  as 
required  by  section  347,  Rev.  St  1898,  and 
directs  the  sheriff  to  collect  more,  by  91.0026, 
tban  the  entire  property  was  liable  for,  as 
shown  in  7,  supra. 

"(17)  That  the  sale  of  said  real  estate  was 
not  advertised  according  to  law,  and  was  not 
made  for  cash. 

"(18)  That  the  titie  to  said  real  estate  was 
In  the  plaintiff  at  the  time  the  taxes  were  or 
ought  to  have  been  levied,  and  at  the  time 
tbe  alleged  execution  was  issued." 

T.  P.  Oothran,  for  plaintiffs.  Wm.  Elliott 
Jr.,  for  defendants. 

WOODS,  J.  The  plaintiffb  in  these  two 
eases  sue  separately  to  recover  different  par- 
cels of  land,  but  the  actions,  in  other  respects 
being  based  on  the  same  allegations  of  fact 


and  involving  the  same  legal  questions,  were 
heard  together  by  consent  in  the  circuit  court 
and  in  this  court  The  defendants  demur- 
red to  each  of  the  complaints  on  the  ground 
that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  In  overruling  the 
demurrers,  the  circuit  Judge  decided  a  num- 
ber of  interesting  questions,  and  both  sides 
have  appealed. 

It  appears  from  the  complaints  that  one 
Wm.  F.  Proctor  was  the  owner  of  two  tracts 
of  land  in  Beaufort  county,  known  as  "Opt- 
ton  Hall  Farm"  and  "Winterdale  Place,"  con- 
taining, respectively,  600  acres  and  375  acres, 
and  that  on  November  15,  1898,  he  conveyed 
CX>tton  Hall  Farm  to  the  plaintiff  Marion 
Rush  Dickson,  and  Winterdale  Place  to  th^ 
plaintiff  Bliza  De  0.  Dickson.  Under  his 
conveyances  they  seek  to  recover  in  these 
actions  the  lands  from  the  defendants,  Oor- 
nelius  Burckmyer  and  H.  6.  Burckmyer, 
who,  as  the  complaints  allege,  claim  titie 
by  virtue  of  a  purchase  of  both  tracts  to- 
gether as  one  tract  at  a  sale  made  by  the 
sheriff  of  Beaufort  county  under  a  tax  ex- 
ecution against  W.  F.  Proctor,  issued  for 
taxes  claimed  to  be  due  foi^  the  fiscal  year 
beginning  January  1, 1899;  the  sheriff's  deed 
therefor  having  been  executed  on  or  about 
June  18, 1900. 

The  plaintiffs,  under  18  different  heads, 
allege  facts  concerning  the  levy  and  assess- 
ment of  the  taxes  and  the  sale  by  the  sheriff 
which  they  Insist  make  the  sale  illegal  and 
void.  The  demurrers  raise  the  question 
whether,  assuming  these  allegations  to  be 
true,  the  defendants'  titie  would  be  defeat- 
ed by  any  or  all  of  them.  The  grounds  up- 
on which  the  tax  title  is  assailed,  as  stated 
by  the  plaintiffs,  will  be  printed  in  the  re- 
port of  the  cases,  and  we  proceed  to  their 
consideration  without  quoting  the  complaint 
or  the  exceptions.  In  considering  these 
grounds,  it  should  be  borne  in  mind  that  the 
right  to  tax  property,  so  essential  to  the  very 
existence  of  government  under  the  laws  of 
this  state,  can  be  enforced  only  by  subject- 
ing property  to  sale  for  nonpaym^it  of  tax- 
es assessed  against  it  To  hold  tax  sales 
Invalid  for  slight  and  technical  irregulari- 
ties' would  therefore  be  to  unreasonably  em- 
barrass the  state  in  the  collection  of  its  rev- 
enue. The  sound  view  is  that  all  require- 
ments of  the  law  leading  up  to  tax  sales 
which  are  intended  for  the  protection  of  the 
taxpayer  against  surprise  or  the  sacrifice  of 
his  property  are  to  be  regarded  mandatory, 
and  are  to  be  strictiy  enforced.  On  the  oth- 
er hand,  those  provisions  of  the  statute  de- 
signed merely  for  the  guidance  of  the  offi- 
cer, in  order  to  secure  the  due  and  orderly 
conduct  of  the  public  business,  concern  the 
state  only,  and,  as  to  the  individual  tax- 
payer, are  to  be  regarded  directory;  and  tbe 
courts  will  not  in  bis  behalf,  declare  a  tax 
sale  void  for  failure  by  the  officer  to  follow 
the  strict  letter  of  such  provisions  of  law. 
(}ooley  on  Taxation,  471;  French  v.  Edwards, 
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80  U.  8.  610,  20  L.  Bd.  702.  The  qaeetioiifl 
here  Involyed  ehoold  he  considered  In  view 
of  this  general  principle. 

The  plaintiffs'  first  position  Is  that,  al« 
though  the  tax  levy  for  connty  purposes  for 
the  year  1889  was  fixed  by  the  General  As- 
sembly, the  tax  sale  was  of  no  effect,  he- 
cause  the  fiscal  authorities  of  Beaufort  coun- 
ty failed  to  levy  this  tax,  as  provided  by  ar- 
ticle 10,  §  13,  of  the  Constitution  of  the 
state.  We  agree  with  the  circuit  judge,  that 
the  case  of  Railway  Go.  v.  Kay,  62  S.  O.  28, 
39  S.  B.  785,  is  directly  opposed  to  the  plain- 
tiffs* view. 

The  next  question  is  whether  there  was  a 
valid  levy  of  the  three-mills  school  tax  pro- 
vided by  article  11,  $  6,  of  the  Constitution, 
m  these  words:  "The  existing  county  boards 
of  commissioners  of  the  several  counties,  or 
such  officer  or  officers  as  may  hereafter  be 
vested  with  the  same  or  similar  powers  and 
duties,  shall  levy  an  annual  tax  of  three 
mills  on  the. dollar  upon  all  taxable  property 
in  their  respective  counties,  which  tax  shall 
be  collected  at  the  same  time  and  by  the  same 
officers  as  the  other  taxes  for  the  same  year." 
♦  •  •  Section  13  of  "An  act  to  raise  sup- 
plies," etc.,  for  the  fiscal  year  commencing 
January  1,  1899  (23  St  at  Large,  p.  157),  Is 
as  follows:  "That  the  county  board  of  com- 
missioners in  each  of  the  several  counties 
of  this  state  shall  levy  a  tax  of  three  (3) 
mills  on  the  dollar  upon  all  taxable  property 
dt  their  respective  counties,  for  the  support  of 
public  schools  in  their  respective  counties, 
which  shall  be  collected  at  the  same  time  and 
by  the  same  officer  as  the  other  taxes  for  this 
year,  and  shall  be  held  in  the  county  treas- 
uries of  the  respective  counties  and  paid  out 
exclusively  for  the  support  of  public  schools, 
as  provided  by  law."  This  school  tax  was 
charged  against  the  land  in  dispute  by  the 
county  auditor,  but  the  complaint  alleges  no 
levy  was  made  by  the  county  board  of  com- 
missioners. 

Whether  this  was  a  legal  tax,  depends 
upon  the  meaning  to  be  given  to  the  word 
"levy,"  as  used  in  the  sections  of  the  Con- 
stitution and  of  the  statute  above  quoted. 
Does  it  import  that  some  distinct  official  ac- 
tion by  the  county  board  of  commissioners 
was  necessary  before  the  tax  could  be  en- 
tered for  collection?  It  will  be  observed 
that  the  Ck)Dstitution  Is  mandatory  in  re- 
quiring the  levy  to  be  made  by  the  county 
board  of  commissioners,  and  leaves  no  dis- 
cretion of  any  kind  to  that  board.  After 
much  consideration,  the  constitutional  con- 
vention of  1895  rejected  a  proposition  to  re- 
quire the  General  Assembly  at  each  regular 
session  '^  empower  and  authorize"  the 
county  board  of  commissioners  to  levy  an 
annual  tax  **not  exceeding  three  mills."  In 
the  most  explicit  language,  the  Constitution 
has  thus  made  the  three-mill  school  tax  a 
permanent  charge  on  all  property,  not  to  be 
lessened  by  any  official  action  short  of  con- 
stitutional amendment.    Fixing  the  rate  of 


taxation,  and  ordering  that  It  shall  be  levied, 
is  the  creation  of  the  tax.  This  excludes 
from  the  act  of  levying,  which  is  required 
of  the  county  board  of  commissioners,  any 
signification  of  creation.  The  duty  to  levy 
imposed  on  the  board  is  therefore  purely 
ministerial,  and  only  imports  that  it  should 
take  such  action  as  would  result  in  the  tax 
being  placed  on  the  auditor's  books.  This 
could  be  done' by  serving  on  the  auditor  a 
resolution  directing  him  to  enter  the  tax,  or 
In  any  other  appropriate  method.  In  other 
words,  the  ministerial  action  required  of  the 
board  is  to  aid  in  the  collection  of  the  tax 
by  taking  steps  to  have  the  tax  entered  on 
the  books  containing  the  tax  levy.  The  coun- 
ty boards  of  commissioners  have  no  power  to 
do  anything  more  or  less  than  require  that 
the  tax  be  entered,  and,  if  it  is  entered  with- 
out the  formality  of  the  requiremoit,  it 
seems  quite  manifest  that  their  formal  man- 
date becomes  unnecessary,  and  its  absence 
does  not  affect  the  legality  of  the  entry. 

This  conception  of  the  meaning  of  the 
word  "levy,"  as  here  used,  is  supported  by 
the  following  very  clear  statement  of  the 
distinction  by  Associate  Justice  Gary  In  the 
case  of  Railway  Co.  v.  Kay,  supra:  "The 
word  'levy,'  as  hereinbefore  shown,  is  fre- 
quentiy  used  in  more  than  one  sense,  and  its 
meaning  in  a  particular  instance  Is  to  be 
determined  by  resort  to  the  context  It  is 
sometimes  used  for  the  purpose  of  confer- 
ring all  the  powers  incident  to  the  creation 
and  collection  of  a  tax,  as  when  'corporate 
authorities  are  vested  with  power  to  assess 
and  collect  taxes  for  corporate  purposes,* 
while  again  It  Is  only  intended  to  confer  ad- 
ministrative powers  in  the  collection  of  the 
tax,  without  reference  to  its  creation,  and 
this  is  the  sense  In  which  it  is  used  in  the 
thirteenth  section.  By  this  construction 
alone  can  force  and  effect  be  given  to  all  the 
foregoing  provisions  of  the  Constitution.  It 
will  be  observed  that  the  thirteenth  section 
makes  no  reference  to  the  creation  of  the 
tax,  which  only  could  be  done  by  the  Gen- 
eral Assembly,  or  by  the  county  after  fhe 
General  Assembly  had  'vested  it  with  power 
to  assess  and  collect  taxes  for  corporate 
purposes.'  The  Intention  was  that  the  taxes 
for  the  subdivisions  of  the  state  should  be 
collected  by  the  respective  fiscal  authorities 
thereof,  whether  Imposed  by  the  General  As- 
sembly or  the  corporate  authorities  of  coun- 
ties, etc.,  when  vested  by  the  General  As- 
sembly with  power  to  assess  and  collect  tax- 
es for  corporate  purposes."  See,  also.  Coo- 
ley  on  Taxation,  325,  note. 

For  these  reasons,  we  think  the  first,  sec- 
ond, third,  and  fourth  grounds  assigned  by 
the  plaintiffs  for  alleging  the  tax  titie  in* 
valid  are  unsound. 

The  plaintiffs'  fifth  position  is  that  the  land 
which  was  sold  as  the  property  of  Wm.  F. 
Proctor  consisted  of  two  tracts,  and  the 
county  auditor  entered  them  for  taxation  as 
one   tract,    and   not   separately.    The   com- 
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plaint  failB  to  allege  that  tbey  were  returA- 
ed  for  taxation  as  separate  tracts,  or  that 
they  were  not  contigaoua,  or  tliat  they  were 
separate  from  each  other  In  any  respect  ex- 
cept In  the  names  by  wliich  they  were  call- 
ed. There  Is  no  sufficient  allegation  that  the 
auditor  entered  two  distinct  parcels  of  real 
property  as  one,  in  violation  of  section  289 
of  the  Revised  Statutes  of  1893  (Code  1902, 
I  356). 

The  sixth  allegation  against  the  tax  title 
is  that  the  aggregate  per  cent  of  taxation 
was  14^  mills,  and  the  auditor,  under  sec- 
tion 288  (Code  1902,  §  356)  of  the  Revised 
Statutes  of  1893,  should  have  disregarded  the 
fraction  of  one-fourth  of  a  mill  in  his  com- 
putation. This  construction  of  the  statute 
Is  obviously  erroneous.  The  meaning  of  the 
law  is  that,  where  the  sum  resulting  from 
the  computation  of  the*tax  on  any  particular 
parcel  of  property  requires  for  its  exact  ex- 
pression any  fraction  less  than  a  half  mill, 
such  fraction  shall  be  dropped. 

The  plaintiffs,  in  their  seventh  objection, 
allege  the  assessment  of  the  property  to  have 
been  $2,350,  upon  which  the  tax  should  have 
been  computed  at  14^  mills,  making  |33.- 
4875,  whereas  the  sum  of  |34.49  was  char- 
ged, and  execution  issued  therefor.  There 
is  no  allegation  that  Proctor,  the  owner,  was 
exempt  from  poll  tax,  and  the  |1  excess  may 
be  referred  to  this  liability.  Cooley  on  Tax- 
ation, 498,  note.  The  case  of  Wilson  v.  Can- 
trell,  40  S.  C.  131,  18  S.  B.  517,  holds  the 
poll  tax  is  properly  included  in  the  execution 
against  property.  Taxes  cannot,  however, 
be  held  to  constitute  a  lien  on  property  with- 
out statutory  authority.  Barker  v.  Smith, 
10  S.  O.  228.  The  statute  does  not  expressly 
or  by  implication  make  the  poll  tax  a  lien 
on  the  property  of  the  taxpayer.  The  land 
in  this  case  had  been  conveyed  away  be- 
fore any  attempt  to  levy  under  the  execu- 
tion was  made,  and  it  would  have  been  il- 
legal to  levy  on  and  sell  the  land  to  enforce 
the  collection  of  the  execution  if  it  had  been 
based  on  the  grantor's  poll  tax  alone.  If,  on 
the  other  hand,  the  alleged  excess  arose 
from  an  error  in  calculation,  we  are  not  pre- 
pared to  say  an  excess  of  $1  in  an  aggregate 
tax  of  $33.49  1b  sufficient  to  invalidate  the 
sale.  It  is  true,  the  sheriff  is  required  to 
levy  on  as  much  property  as  may  be  suffi- 
cient to  satisfy  the  taxes,  and,  if  the  taxes 
are  Increased  by  illegal  additions,  the  tax- 
payer suffers  Injury  by  reason  of  the  greater 
quantity  of  property  it  becomes  necessary  to 
seize  and  sell  in  order  to  satisfy  the  execu- 
tion. State  V.  Hodges,  14  Rich.  Law,  256; 
Cooley  on  Taxation,  429;  25  Am.  &  Eng. 
Ency.  Law  (1st  Ed.)  387.  But  the  error 
here  was  too  small  for  the  court  to  suppose 
it  would  have  interfered  with  payment  by 
the  owner  and  recovery  of  the  excess,  un- 
der section  349  of  Revised  Statutes  of  1893, 
or  that  it  led  to  the  sale  of  any  more  proper- 
ty than  would  have  been  sold  if  the  execu- 
tion had  been  issued  for  the  true  amount 


The  allegations  of  the  phdntiffs  in  the  sev' 
enth  ground  of  their  attack,  if  established, 
would  not  defeat  the  tax  title. 

Section  847,  Rev.  St  1893  (Oode  1902,  § 
421),  requires  the  auditor  to  issue  tax  execu- 
tions to  the  sheriff  in  duplicate,  and  provides 
that  the  executions  shall  "run  substantiaily" 
in  the  form  therein  prescribed.  In  case  of 
sale,  the  sheriff  is  directed  to  attach  the  du- 
plicate to  the  title.  It  is  alleged  here  that 
only  the  original  was  given  to  the  sheriff, 
and  he  attached  this,  instead  of  the  dupli- 
cate to  the  deed.  This  was  a  mere  irregular- 
ity, which  could  not  possibly  be  prejudi- 
cial to  the  taxpayer.  The  law  in  this  re- 
gard was  Intended  to  provide  proper  evi- 
dence of  the  sale,  in  the  interest  of  the  state 
and  of  the  purchaser.  In  no  case*  could  it 
be  of  consequence  to  the  taxpayer  whether 
the  original  or  the  duplicate  was  attached 
to  the,  deed. 

It  is  also  alleged  the  original  and  dupli- 
cate forms  of  execution  were  only  partially 
ffiled  out  the  name  of  the  'defaulting  tax- 
payer and  the  amount  of  the  tax  not  being 
inserted  in  the  printed  form  of  the  mandate. 
It  is  true  that  an  execution  without  a  man- 
date la  usually  regarded  void.  Freeman  on 
Executions,  38.  In  this  case  the  execution 
stated  the  tax,  and  the  name  of  the  person 
who  had  made  default  We  do  not  think  the 
mere  omission  to  repeat  the  amoimt  and  the 
name,  in  commanding  the  sheriff  to  levy, 
would  invalidate  the  execution.  In  King- 
man V.  Qlover,  3  Rich.  Law,  27,  45  Am.  Dec 
756,  the  court  says:  *'If  the  process  which 
the  tax  collectors  are  authorized  to  issue 
does,  in  substance  and  effect,  comply  with 
the  provisions  of  law,  and  afford  to  the  own- 
er of  property  the  notice  which  may  be  nec- 
essary for  its  protection,  formal  and  tech- 
nical exceptions  may,  without  inconvenience 
or  danger,  be  disregarded." 

We  think,  therefore,  the  execution  was 
valid,  notwithstanding  these  alleged  irregu- 
larities, and  the  eighth  and  ninth  objections 
to  the  tax  title  are  not  well  founded. 

The  next  allegation  is  that  the  sheriff 
failed  to  "seize  and  take  exclusive  posses- 
sion*' of  the  land.  The  general  rule  is  that 
actual  seizure  of  possession  by  the  officer 
is  not  necessary  to  a  levy  where  the  debt 
which  is  the  basis  of  the  execution  is  a  lien 
on  the  property.  Freeman  on  Executions,  $ 
280.  In  this  state  the  entry  of  the  levy  on 
an  execution  issued  on  a  judgment  has  been 
held  sufficient  on  the  ground  that  no  statute 
requires  actual  entry  and  possession  of  the 
land.  Martin  v.  Bowie,  37  S.  O.  115,  15  S. 
B.  736.  A  tax  execution  stands  upon  an 
entirely  different  footing,  because  the  statute 
explicitly  requires  the  sheriff  to  "seize  and 
take  exclusive  possession"  under  such  an 
execution.  "Under  and  by  virtue  of  said 
warrant  or  execution,  the  sheriff  shall  seize 
and  take  exclusive  possession  of  so  much  of 
the  defaulting  taxpayer's  estate,  real  or  per- 
sonal, or  both,  as  may  be  necessary  to  raise 
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the  sam  of  money  namod  therein  and  said 
ebarges  thereon,  and,  after  due  adyertLae- 
ment,  aell  the  same."  etc  Rev.  St  1893,  I 
349  (Code  1902,  §  423).  The  requirement  Is 
one  which  greatly  concerns  the  defaulting 
owner  of  the  land,  for  the  seizure  and  taking 
possession  by  the  sherUf  is  a  notorious  act, 
which  tends  to  give  the  defaulter  and  the 
.  community  notice  of  the  intended  sale,  and 
thus  prevent  a  sacrifice  of  the  property.  We 
think  the  tenth  objection  to  the  title  is  well 
founded. 

The  eleventh,  twelfth,  fifteenth,  and  eight- 
eenth objections  were  not  sustained  by  the 
circuit  Judge,  and  the  plaintiffs  vary  prop- 
erly acquiesced  in  his  conclusion  as  to  them. 

The  thirteenth  position  taken  is  that  the 
levy  for  a  tax  of  133.4875  on  975  acres  of 
land,  which  sold  for  $435,  was  an  excessiye 
levy.  The  sheriff  cannot  be  expected  to 
know  in  advance  exactly  how  much  land  It 
will  be  necessary  to  sell  to  collect  the  amount 
due  on  process  in  his  hands.  It  does  not 
follow,  as  a  matter  of  law,  that  the  levy  was 
excessive  because  the  land  sold  for  even  10 
times  the  amount  of  the  debt,  for  land  some- 
times sells  for  much  more  than  even  the 
best  Judges  expect  The  sheriff  is  required 
to  seize  sufficient  property,  and  It  is. a  ques- 
tion of  fact  whether  he  has  exercised  a  rea- 
sonable discretion.  The  title  of  a  purchaser 
who  has  bought  in  good  faith  at  a  tax  sale 
should  not  be  disturbed  because  the  sheriff 
levied  on  more  property  than  was  necessary, 
unless  the  levy  was  so  excessive  as  to  indi- 
cate oppression,  arising  from  design  or  In- 
excusable ignorance.  Freeman  on  Execu- 
tions, 253.  The  plaintiffs  are  entitled  to 
have  this  issue  submitted  to  the  Jury. 

As  we  understand,  the  plaintiffs  take  the 
position  in  their  fourteenth  objection  to  the 
tax  title,  that  C.  L.  Paul,  Jr.,  who  bid  off 
the  land,  could  not  make  a  legal  assignment 
of  his  bid  to  the  defendants  to  whom  the 
sheriff  made  title.  There  are  authorities 
sustaining  this  position,  where  the  assign- 
ment of  the  bid  was  made  before  the  time 
for  redemption  by  the  owner  had  elapsed,  on 
the  ground  that,  until  the  owner  had  lost 
his  right  of  redemption,  the  purchaser  had 
only  a  contingent  right  to  the  title,  which  in 
law  is  not  assignable.  In  this  state  there  is 
no  right  of  redemption  after  sale,  and  the 
purchaser  has  a  right  tO  demand  the  title 
as  soon  as  his  bid  is  entered  and  complied 
with.  There  is  therefore  no  reason  why  he 
may  not  assign  his  bid  as  in  other  sales* 
Blackwell  on  Tax  Titles,  374. 

The  sixteenth  ground  of  attack,  tha't  the 
tax  execution  did  not  specify  the  "amount 
of  taxes  to  each  fund,"  as  required  by  the 
statute,  must  be  held  not  well  founded,  on 
the  authority  of  Association  ▼.  Waters,  50 
S.  0.  466,  27  S.  B.  94a 

The  plaintiffs'  seventeenth  objection  la 
thus  stated:  "That  the  sale  of  said  real  es- 
tate was  not  advertised  according  to  law, 
and  was  not  made  for  cash."    The  allega- 


tion as  to  the  advertisement  Is  a  metB  con- 
clusion of  law,  without  a  statement  ef  the 
facts  upon  which  it  is  founded;  but  the  di- 
rect allegation  that  the  sale  was  not  made 
for  cash,  if  established,  would  be  fatal  ta 
the  validity  of  the  sale,  and  Is  not  demurra- 
ble. 

The  position  taken  by  the  defendants,  that 
the  failure  of  the  plaintiffs  to  have  the  sale 
suspended  under  section  8  of  the  act  of  188S 
(20  St  at  Large,  p.  52)  is  a  bar  to  these  ac- 
tions to  recover  possession  of  the  lands,  ig 
disposed  of  by  the  case  of  Bull  t.  Kirk,  37 
8.  a  400,  16  8.  B.  151. 

For  the  reasons  above  stated,  all  the  plain- 
tiffs' exceptions,  and  the  defendants'  Stli, 
12th,  and  15th  exceptions,  are  overruled;  and 
the  defendants'  1st,  2d,  3d,  4th, '5th,  6tb,  and 
7th  exceptions  are  sustained.  The  defend- 
ants' 9th  and  10th  exceptions  are  disposed 
of  in  the  discussion  of  the  plaintiffs'  5th  and 
13th  objections  to  the  tax  title.  As  to  the 
13th  exception  of  the  defendants,  it  la  sufii- 
dent  to  say  that  the  presiding  Judge  did 
not  hold  that  the  sherilTs  deed  was  not 
prima  fade  evidence  of  good  title  in  the 
holder;  but,  inasmuch  as  specific  irregular- 
Itlee  were  pointed  out  In  the  complaint,  it 
became  necessary  for  him  to  consider  their 
effect  on  the  title.  Defendants'  14th  excep- 
tion and  the  several  subdivisions  of  their 
11th  exception  are  substantially  covered  by 
their  other  exceptions,  and  are  embraced  In 
tJie  foregoing  discussion  and  adjudication. 
The  result  Is  that  the  Judgment  of  the  cir- 
cuit court  overruling  the  demurrers  is  affirm- 
ed, and  the  cause  remanded  to  the  circuit 
court  for  triaL 


(S4  W.  Va.  493) 

RULEY  V.  FOLEY  et  aL 

(8upreme  Court  of  Appeals  of  West  Virginia. 

.      Dec.  16.  1908.) 

BILL  OP  RBVIBW— LIMITATIONS-COMPUTA- 
TION OP  TIME— APPEAL. 

1.  The  time  of  the  pendency  of  an  appeal  from 
a  decree  is  not  to  be  excluded  in  computing  the 
period  of  limitation  to  a  bill  of  review  based 
on  newly  discovered  evidence. 

2.  In  excluding  the  time  of  the  pendency  of 
an  appeal  in  computing  time  limiting  a  bill  of 
review  for  error  of  law,  does  the  exclusion  begin 
at  the  allowance  of  the  appeal,  or  the  date  of 
the  bond  required  to  perfect  it? 

(Syllabus  fay  the  Court.) 

Appeal  from  Circuit  Court,  Doddridge  Comi- 
ty; Warren  Miller,  Judge. 

Suit  by  B.  J.  Ruley,  surviving  partner,  etc, 
against  B.  W.  Foley  and  othera  Decree  for 
defendants,  and  plaintifT  appeals.    Affirmed. 

J.  W.  Vandervort,  Caldwell  &  Watson,  V. 
B.  Archer,  and  Wm.  Beard,  for  appellant  M. 
F.  Snider,  R.  F.  Fleming,  W.  8.  Stewart,  and 
J.  V.  Bair,  for  appellees. 

BRANNON,  J.  Foley  brought  a  suit  tn 
equity  in  the  circuit  court  of  Doddridge  ooun- 
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ty,  tar  Umtelf  and  otber  Iton  creditori»  acalnat 
F.  J.  Bnley  &  Bro^  to  enf  oroo  his  own  and 
other  liens  against  lands  of  Boley  &  Bro.; 
and  on  6th  September,  1894,  a  decree  waa 
made  fixing  liens  on  the  lands,  and  directing 
a  sale  for  their  payment  An  appeal  to  this 
court  was  allowed  25th  October,  18&4,  and  the 
decree  was  by  this  court  affirmed  28th  April, 
1897,  as  appears  In  43  W.  Ya*  613, 27  S.  B.  268. 
On  26th  April,  1900,  the  drcnit  court  allowed 
a  bill  of  review  to  be  filed,  seeking  to  reverse 
said  decree  on  newly  discovered  evidence* 
later  the  court  allowed  an  amended  bill  of 
review  to  be  filed.  On  17th  July,  1902,  Buley 
&  Bro.  asked  leave  to  file  an  amended  and 
sixpplemental  bill  of  review,  making  a  new 
party,  bnt  upon  objection  the  court  refused  to 
alloyv  it  to  be  filed;  and,  from  the  decree  re- 
jecting it,  Buley.  &  Bro.  appeal. 

The  decree  of  the  circuit  court  was  an  ap- 
pealable  final  decree,  from  which  a  bill  of  re- 
view for  either  error  of  law  or  new  evidence 
would  lie.    Lehman  v.  Hinton,  44  W.  Va.  1, 

29  S.  E.  984;  Core  v.  Strickler,  24  W.  Va. 
689;  Hogg's  Eq.  Procedure,  §  568a.  The  lim- 
itation  for  a  bill  of  review  is  three  years  from 
the  decree.    Dunfee  v.  Ghilds,  45  W.  Va.  155, 

30  S.  E.  102.  The  appellants  seek  to  save 
their  bill  of  review  by  excluding  the  time,  not 
merely  from  the  allowance  of  the.  appeal,  but 
from  the  decree  to  the  decision  by  the  Su- 
preme Covat  Plainly,  the  way  was  open  for 
a  bill  of  review  at  once  upon  the  decree,  and 
the  limitation  started  at  its  date.  Even  if  we 
exclude  time  from  the  allowance  to  the  de- 
claion  of  the  appeal,  the  right  to  file  a  bill  of 
review  was  barred  when  the  original  bill  of 
review  was  filed.  But  can  we  exclude  any 
time?  If  there  l>e  an  appeal,  and  it  ends 
without  decision,  and  then  a  bill  of  review  is 
filed  for  error  of  law,  the  time  of  the  pendency 
of  the  appeal  is  excluded,  because  there  can 
be  no  bill  of  review  for  error  of  law  pending 
an  appeal,  since  the  appeal  carries  the  case 
to  the  higher  court,  and  while  there  the  lower 
court  can  make  no  change  in  it  for  any  matter 
of  law  involved  in  the  record.  Ensminger  v. 
Powers,  108  U.  S.  292,  2  Sup.  Ct  643,  27  L. 
Ed.  732;  Beach,  Mod.  Eq.  Prac.  $  863;  Dun- 
bar V.  Dunbar,  5  W.  Va.  567;  2  Ency.  Pi.  & 
Pr.  327;  2  Gyc.  967.  But  though  an  appeal 
is  pending,  it  does  not  prevent  a  bill  of  review 
in  the  lower  court  on  new  evidence,  because 
it  rests  on  matter  not  in  the  record  hitherto, 
and  thus  does  not  involve  the  same  matter  in- 
volved In  the  appeal.  On  this  principle,  we 
hold  that  an  appeal  may  go  on  in  the  Supreme 
Ck)urt,  and  a  bill  of  review  on  new  evidence 
in  the  circuit  court,  at  the  same  time.  Gil- 
leq>ie  v.  Allen,  37  W.  Va.  675,  17  S.  E.  184. 
Otherwise  if  the  bill  of  review  is  for  error  of 
law.  Maxwell  v.  Martin,  35  W.  Va.  384,  14 
S.  B.  7.  In  Wethered  v.  Elliott,  45  W.  Va. 
437,  92  8.  B.  209,  it  was  held  that  when  a 
bill  of  review  is  predicated  on  new  evidence, 
and  during  its  pendency  more  than  two  years 
elapse,  its  pendency  does  not  save  an  appeal 
from  being  barred.     They  involve  different 


things.    These  cases  show  that  there  is  no 
reason  why  time  during  an  appeal  should  be 
excluded  in  computing  time  agf^nst  a  bill  of 
review  on  new  evidence,  for,  if  there  can  be 
an  appeal  pending  bill  of  review  on  new  evi- 
dence, so  there  can  l>e  a  bill  of  review  on  new 
evidence  pending  an   appeal.     Gounsel  cites 
Ensminger  v.  Powers,  106  U.  S.  292,  2  Sup. 
Gt   643,   27  L.   Ed.   732,  and   Beach,   Mod. 
Eq.  Prac  §  865,  to  sustain  his  point  that  the 
time  while  the  appeal  pended  must  be  counted 
out;  .but  these  authorities  apply  only  where 
the  bill  of  review  is  for  error  of  law.    As  the 
bill  of  review  was  barred,  we  see  no  error  in 
refusing  to  allow  the  amended  bill  of  review. 
Whether,  when  time  is  to  be  excluded  during 
i  the  pendency  of  appeal,  we  begin  at  the  al- 
I  lowance  of  the  appeal,  oc  from  the  bond  which 
i  consummates  it,  under  section  14,  c.  135,  Gode 
i  1899,  it  is  not  necessary  to  say.    In  Ensminger 
I  V.  Powers,  108  U.  S.  302,  2  Sup.  Gt  643,  27 
I  L.  Ed.  732,  it  is  said  to  begin  with  the  bond. 
,  Dunbar  v.  Dunbar,  supra;  2  Gyc.  965.    Aspen 
j  Co.  V.  Billings,  150  U.  S.  31,  14  Sup.  Gt  4, 
I  37  li.  Ed.  986,  leads  to  this  conclusion. 
Decree  afi^med. 


(54  W.  Va.   495) 

MAXWELL  V.  WILSON  et  al. 

(Supreme  Gourt  of  Appeals  of  West  Virginia. 

Dec.  16,  1903.) 

DEEDS-COVENANTS  —  QBNBRAL  WARRANTY  r- 
DEFICIENCY  IN  QUANTITY— REMEDY  AT  LAW 
—LIMITATIONS-EQUITY. 

1.  A  covenant  of  general  warranty  in  a  deed 
for  land  relates  to  title,  not  quantity,  and  does 
not  warrant  qnanti^.  Burbridge  v.  Sadler,  32 
S,  E.  1028,  46  W.  Va.  39  (Syl.,  point  6). 

2.  A  claim  for  compensation  for  deficiency  in 
quantity  of  land  conveyed  by  deed,  where  the 
purchase  money  has  been  paid,  is  a  mere  per- 
sonal demand,  not  cognizable  only  in  equity,  but 
in  law,  and  is  subject  to  the  statute  of  limita- 
tionfe.  Burbridge  v.  Sadler,  32  S.  E.  1028,  46 
W.  Va.  39  (Syl.,  point  4). 

3.  In  a  chancery  cause  for  the  enforcement 
of  a  legal  claim,  where  a  court  of  law  and  a 
court  of  equity  have  concurrent  jurisdiction,  the 
statute  of  limitations  will  be  given  effect  upon 
demurrer  when  it  plainly  appears  on  the  face  of 
the  bill  that  the  statute  applies  in  the  case. 

(Syllabus  by  the  Gourt.) 

Appeal  from  Gircnit  Oonrt,  Randolph  Goun- 
ty;  John  Homer  Holt,  Judge. 

Bill  by  W.  B.  MaxweU  against  Allen  L. 
Wilson  and  others.  Decree  for  plaintiff,  and 
defendant  Allen  L.  Wilson  appeals.  Re- 
versed. 

Harding  &  Harding,  for  appellant  Strad- 
er  &  Strader  and  E.  D.  Talbott,  for  appellee. 

McWHORTER,  P.  By  deed  dated  the  22d 
day  of  May,  1889,  Allen  L.  Wilson  and 
Emma  J.,  his  wife,  "In  consideration  of  eight 
dollars  per  acre  for  the  land  hereinafter  de- 
scribed amounting  to  the  sum  of  $1,952,  paid 
and  to  be  paid  as  follows:**  One-third  cash, 
and  the  residue  In  two  equal  payments  at 

%  8.  Bee  LImltetlon  of  AeUons,  ToL  SS,  Cent  Dig. 
tt  170,  671,  672. 
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one  and  two  yean,  with  interest  from  date, 
secured  by  vendor's  lien— conyeyed  to  W.  B. 
Maxwell  a  tract  of  land  lying  in  Randolph 
county,  described  by  metes  and  bounds,  and 
as  containing  244  acres,  with  covenants  of 
general  warranty.  The  deferred  payments 
of  purchase  money  were  paid  by  the  vendee 
as  they  fell  due;  the  last  payment  being 
made  about  the  22d  of  May,  1891.  On  the 
13th  day  of  October,  1898,  W.  B.  Maxwell 
sued  out  of  the  clerk*s  office  of  the  circuit 
court  of  Randolph  county  his  subpoena  in 
chancery,  and  at  the  November  rules,  1898, 
filed  his  bill  in  equity  against  Allen  L.  WUson, 
W.  A.  Wilson,  and  the  United  States  Goal, 
Iron  &  Manufacturing  Company,  alleging  the 
purchase  by  plaintiff  from  the  defendant  Al- 
len L.  Wilson  of  the  said  tract  of  244  acres  of 
land  at  the  price  of  $8  per  acre,  exhibiting 
a  copy  of  the  deed  with  |i1b  bill;  that  after 
the  purchase  plaintiff  took  possession  of  the 
land,  and  had  had  possession  of  it  ever  since; 
that  plaintiff  relied  with  absolute  confidence 
upon  the  representations  of  Wilson  as  to  the 
quantity  of  land  in  said  tract,  and  did  not 
incur  the  expense  of  having  the  same  survey- 
ed; that,  at  the  time  of  purchasing,  the  land 
had  a  large  prospective  value  on  account  of 
the  coal,  building  stone,  ballast  stone,  and 
timber  thereon,  if  a  railroad  should  be  built 
upon  or  near  the  same,  and  plaintiff  had  con- 
fidence that  such  road  would  be  built  soon 
thereafter,  and  that  such  had  been  built 
through  the  land^  realizing  what  the  plaintiff 
believed  was  its  prospective  value,  and  it  had 
become  fairly  of  the  value  of  $30  per  acre; 
that  about  the  22d  of  January,  1896,  plaintiff 
sold  the  timber  on  said  land  at  the  price  of 
$1,000,  but  the  purchaser  of  the  timber  dis- 
covered a  large  deficiency  in  the  acreage  of 
said  tract,  and  refused  to  pay  the  whole  of 
the  purchase  money  for  the  timber,  and  plain- 
tiff, by  the  advice  of  counsel,  gave  to  the 
purchaser  a  large  abatement  upon  the  price 
of  the  contract  to  be  paid,  and  incurred  a 
large  amount  of  costs  and  expenses  in  vindi- 
cating his  title,  in  which  ways  he  suffered 
in  the  aggregate  a  loss  of  about  $200,  all  of 
which  was  incurred  by  reason  of  the  false 
and  fraudulent  misrepresentations  of  said 
Wilson  as  to  the  quantity  of  said  land;  that 
afterward,  at  a  large  expense,  plaintiff  caus- 
ed Charles  M.  Marstiller,  the  surveyor  of 
Randolph  county,  to  go  upon  the  land  and 
make  an  accurate  survey  thereof,  when  It 
was  found  to  contain  but  177^  acres,  being  a 
shortage  of  66%  acres,  making  an  aggregate 
of  $532,  exclusive  of  Interest,  overpaid  for 
the  land  by  plaintiff;  that,  before  plaintiff 
knew  there  was  a  shortage  in  the  land,  he 
had  sold  a  large  amount  of  building  rock 
therefrom,  and  all  the  timber  and  a  right  of 
way  for  a  railroad  through  the  land,  so  that 
he  was  in  no  position  to  insist  upon  or  con- 
sent to  a  rescission  of  his  contract;    that 

he  had  discovered  some  time  about  the 

day  of ,  1897,  that  there  was  probably  a 

shortage  in  the  acreage  of  said  land,  and 


did  not  even  have  an  intimation  before  that 
time  that  there  was  a  shortage;  that,  as  soon 
as  he  ascertained  it,  he  called  the  attention 
of  Wilson  to  the  fact,  but  he  failed  and  re- 
fused to  reimburse  him  for  his  loss;  that 
Wilson  was  the  owner  of  another  tract  of  186 
acres,  in  the  same  district  in  Randolph  coun- 
ty, and  on  the  9th  of  February,  1896,  said 
Wilson,  for  the  purpose  of  hindering,  delay- 
ing, and  defraudhig  his  creditors,  and  espe- 
cially the  plaintiff,  pretended  to  sell  and  con- 
vey the  185  acres  to  the  defendant  W.  A. 
Wilson  for  the*  pretended  consideration  of 
$6,500  in. cash;  that  W.  A.  Wilson  was  a 
very  young  man,  and  never  had  any  such 
amount  of  money,  or  means  of  any  consider- 
able amount;  that  he  was  the  nephew  of 
said  Allen  L.  Wilson,  and  had  full  notice  and 
knowledge  of  the  fraudulent  Intent  and  pur- 
pose of  said  Allen  L.  Wilson  w;hen  he  accept- 
ed such  deed,  and  did  not  pay  any  fair  con- 
sideration for  said  land,  and  participated 
with  his  grantor  in  his  fraudulent  design  and 
purpose;  that  Allen  L.  Wilson  was  not  the 
owner  of  any  other  real  estate,  and  had  prac- 
tically no  personal  property,  so  that  plaintiff 
was  remediless  to  recover  the  amount  justly 
due  him  upon  the  breach  of  warranty  of  said 
Allen  L.  Wilson,  except  out  of  the  proceeds 
of  the  sale  of  the  said  185-acre  tract;  that 
while  Archibald  Wilson  was  the  owner  of 
said  185  acres,  on  or  about  the  19th  of  No- 
vember, 1872,  he  leased  and  sold  the  coal 
thereon,  and  the  right  to  remove  it,  at  a 
royalty  of  10  cents  per  ton,  to  one  Isaac  Car- 
penter; that  by  successive  alienations  there- 
of the  said  lease  passed  into  the  hands  of 
the  defendant  United  States  Coal,  Iron  & 
Manufacturing  Company,  which  was  the 
owner  of  the  same,  but  had  not  mined  and 
removed  any  of  the  coal,  and  was  entitled 
to  do.  so;  that  the  said  185  acres  would  not 
rent  for  enough  in  five  years  to  satisfy  plain- 
tiff*s  claim,  and  that  no  part  of  the  claim  had 
ever  been  paid;  and  prayed  that  the  amount 
legally  and  Justly  due  him  from  said  Allen 
L.  Wilson  be  ascertained,  and  that  the  said 
deed  to  W.  A.  Wilson  be  set  aside  and  can- 
celed as  having  i)een  executed  for  the  pur- 
pose of  delaying,  hindering,  and  defrauding 
plaintiff,  and  the  185  acres  be  sold,  and  the 
proceeds  applied  to  the  payment  and  satls- 
fbction  of  the  amount  due  plaintiff,  and  for 
general  and  special  relief.  The  bill  also  ex- 
hibits, as  a  part  thereof,  the  deed  for  the 
185  acres  to  W.  A.  Wilson,  and  the  contract 
of  lease  or  sale  of  the  coal  therein.  The  de- 
fendant Allen  L.  Wilson  filed  his  demurrer 
to  plaintiff*s  bill,  and  says  that  the  bill  shows 
upon  its  face  no  grounds  for  equitable  relief; 
that  the  bUl  is  multifarious;  that  the  bUl 
and  exhibits  filed  therewith  show  that  the 
plaintiff  has  been  guilty  of  such  laches  as 
will  defeat  his  claims  of  relief;  and.  "be- 
cause the  plaintiff's  demand  is  purely  legal, 
and  was  barred  by  the  statute  of  limitations 
at  the  time  of  the  bringing  of  this  suit;  and 
said  defendant  now  here  gives  the  plaintiff 
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notice  tliat  he  will  rely  on  said  statute  to 
defeat  his  demand  as  fully  as  though  he  had 
especially  pleaded  it  in  this  cause."  The  said 
Allen  L.  Wilson  and  W.  A.  Wilson  died  their 
several  and  separate  answers  to  the  bill,  to 
which  plaintiff  replied  generally.  The  an- 
swers denied  all  fraud  or  intention  to  de- 
fraud. Allen  L.  Wilson  also  denied  all  ma- 
terial allegations  of  the  bill.  Depositions 
were  taken  and  filed  by  both  plaintiff  and 
defendants.  The  cause  came  on  to  be  heard 
on  the  17th  of  October,  1902,  and  the  court 
held  that  the  deed  of  conveyance  made  the 
9th  of  February,  189S,  from  Allen  L.  Wil- 
son to  defendant  W.  A.  Wilson  for  the  185 
acres  was  made  for  the  purpose  of  hindering, 
delaying,  and  defrauding  the  plaintiff  in  the 
enforcement  of  his  claim,  and  set  aside,  an- 
nulled, and  canceled  said  deed,  and  held 
that  the  plaintiff  was  entitled  to  recover 
from  the  defendant  Allen  L.  Wilson  the  value 
of  the  deficiency,  65^  acres,  at  $8  per  acre, 
or  such  deficiency  with  interest  thereon  from 
the  time  it  was  paid  for,  and  the  costs  and 
expenses  plaintiff  was  compelled  to  pay  in 
vindicating  his  title  to  the  land,  if  he  paid 
such  costs  or  incurred  any  such  expenses, 
and  referred  the  cause  to  one  of  the  commis- 
sioners of  the  court  to  ascertain  and  report 
the  amount  plaintiff  was  entitled  to  recover, 
and  also  to  ascertain  and  report  the  liens 
upon  the  185  acres  of  land,  and  amounts  and 
priorities  thereof,  and  the  state  and  condition 
of  the  title  to  said  185  acres.  On  the  20th 
of  October  the  court  made  an  order  setting 
forth  that  on  a  former  day  of  the  same  term 
the  court  had  entered  the  demurrer  of  Allen 
L.  Wilson  to  plaintlff*8  bill,  and  had  overrul- 
ed the  same.  The  commissioner  filed  his  re- 
port, ascertaining  the  amount  to  be  due  from 
defendant  Allen  L.  Wilson  to  the  plaintiff, 
$1,064.96,  and  that  the  same  was  a  lien  upon 
the  185  acres  of  land,  and  reported  that  no 
other  liens  had  been  presented  to  him.  The 
defendant  Allen  L.  WUson  excepted  to  the 
report  because  "it  reports  that  there  is  due 
from  him  to  the  plaintiff  on  account  of  a 
deficiency  in  the  acreage  of  the  land,  and 
proceedings  thereabout,  the  sum  of  $1,064.96, 
or  any  part  thereof,  or  any  other  sum,  be- 
canse  he  owes  said  plaintiff  nothing  by  rea- 
son of  the  premises."  And  defendant  W.  A. 
Wilson  excepted  because  it  reported  said  sum 
as  a  lien  upon  his  land.  The  cause  was 
finally  heard  on  the  6th  day  of  May,  190S, 
when  the  court  overruled  the  exceptions  to 
the  commissioner's  report,  and  confirmed  the 
report,  and  decreed  the  sale  by  commission- 
ers of  said  185  acres  of  land  to  pay  said 
daim.  Defendant  Allen  L.  Wilson  appealed 
from  said  decrees  of  October  17,  1902,  and 
May  6,  1903. 

The  first  and  second  assignments  of  error 
are  that  the  court  erred  in  not  sustaining  de- 
fendants' demurrer  to  plaintiff's  bill,  and  also 
In  not  dismissing  said  bill  upon  the  pleadings* 
proofs,  and  the  hearing  thereof.  I  deem  It 
annecessary  to  take  any  account  of  the  re- 


maining assignments  of  error  that  the  court 
erred  in  decreeing  to  plaintiff  the  sum  decreed 
on  account  of  the  supposed  deficiency  In  the 
said  land,  and  in  not  sustaining  defendants' 
exceptions  to  the  commissioner's  report— as,  in 
my  view  of  the  case,  the  cause  1b  disposed  of 
upon  the  demurrer.  It  is  well  settled  that 
the  statute  of  limitations  will  be  given  effect 
upon  demurrer  when  it  plainly  appears  upon 
the  face  of  the  bill  that  the  statute  may  be 
applied  in  the  case.  The  deed  from  Wilson 
to  plaintiff  dates  May  22, 1889.  The  last  pay- 
ment of  purchase  money  was  made  two  years 
thereafter.  May,  1891.  This  suit  was  brought 
to  recover  for  the  alleged  deficiency  October 
13,  1898,  more  than  seven  years  after  the 
date  of  the  deed.  In  Burbridge  v.  Sadler,  46 
W.  Va.  39,  32  S.  B.  1028  (Syl.  point  6),  it  is 
held;  "A  covenant  of  general  warrant  in  a 
deed  for  land  relates  to  title,  not  quantity, 
and  does  not  warrant  quantity."  'It  has  been 
conclusively  settled  that  covenants  for  title  do 
not  extend  to  the  quantity  of  land  conveyed 
unless  such  clearly  appears  to  be  the  inten- 
tion." Rawle  on  Gov.  289.  And  in  section 
297:  "And  where  land  1b  conveyed  by  a  par- 
ticular descrQ;)tlon,  and  with  an  enumeration 
of  the  quantity  of  acres,  the  latter  is  held  to 
be  matter  of  description,  merely,  and  cannot 
be  deemed  an  implied  covenant  for  quantity. 
As,  therefore,  the  descriptive  boundaries  cur- 
tail the  quantity,  it  has  been  repeatedly  held 
that  the  covenants  for  title  apply  to  the  prem- 
ises contained  within  those  boundaries,  and 
not  to  any  enumeration  of  acres.  Perkins  v. 
Webster,  2  N.  H.  287;  Large  v.  Penn,  6  Serg. 
&  R.  488;  Snow  v.  Chapman,  1  Root,  528, 
and  many  other  cases  there  cited.  It  is  fur- 
ther said  in  the  same  last-mentioned  section: 
"Of  course,  however,  this  rule  will  not  apply 
where  on  the  face  of  the  instrument  it  ap- 
pears that  the  covenants  were  directly  intend- 
ed to  assure  a  particular  quantity  to  the  pur- 
chaser." As  in  a  late  case  decided  by  this 
court  (Sibley  v.  Stacey,  44  8.  B.  420),  where 
the  deed  conveyed  certain  trees,  describing 
them  as  to  kind,  number,  size,  etc,  "marked 
thus,  'K,'  now  sound  and  growing  upon  the 
lands  of  the  grantor,"  etc.,  it  was  held  to  im- 
port a  covenant  or  warranty  that  such  trees 
existed,  of  the  kind  and  character  named,  as 
the  language  used  was  not  a  mere  descriptive 
recital,  but  was  the  essence  of  the  convey- 
ance, and  that  on  such  covenant  or  warranty 
a  suit  might  be  maintained  for  a  deficiency 
in  the  number  of  trees  conveyed  within  ten 
years  from  the  date  of  the  conveyance.  Here 
the  definite  number  of  each  and  every  kind 
of  tree,  by  actual  count,  was  given— nothing 
contingent  on  calculation,  but  the  trees  count- 
ed and  designated  by  a  peculiar  mark  for 
identification;  and  the  deed  contained  a  fur- 
ther covenant  that  the  vendor  would  '^protect 
and  take  care  of  said  timber  as  long  as  it 
may  remain  upon  said  premises,"  and,  as 
stated  in  the  opinion,  "thus  virtually  retain- 
ing dominion  over  the  property  until  posses- 
sion thereof  is  taken  by  the  grantee."    This 
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•  was  properly  hdd  to  be  a  warranty,  by  im- 
plicatton,  of  the  number  of  trees,  as  well  em 
the  title  thereto.  In  Rickets  v.  Dlskens  (N. 
O.)  4  Am.  Dec  665,  It  is  held  that  "the  words 
of  a  deed  describing  the  length  of  lines  and 
bomidarles,  etc.,  and  oonclading  with  the 
words  'containing  so  many  acres/  do  not  im- 
port a  warranty  of  quantity.*'  In  section  1044, 
2  Dot.  on  Deeds,  it  is  said:  "In  the  descrip- 
tion of  land  it  is  usual,  after  the  description 
by  metes  and  bounds  or  subdivisions,  to  add 
a  clause  stating  that  the  land  described  con- 
tains so  many  acres.  But  unless  there  is  an 
express  covenant  that  there  is  the  quantity 
of  land  mentioned,  the  clause  as  to  quantity 
Is  considered  simply  as  a  part  of  the  descrip- 
tion, and  will  be  rejected  if  it  is  inconsistent 
with  tlie  actual  area,  when  the  same  is  capa- 
ble of  being  ascertained  by  monuments  and 
boundaries.  The  mention  of  the  quantity  of 
land  conveyed  may  aid  in  defining  the  prem- 
ises, but  it  cannot  control  the  rest  of  the  de- 
scription." In  Pecare  v.  Chouteau's  Adm'r,  13 
Mo.  628,  it  is  said  in  the  opinion:  "The  cases 
in  which  quantity  has  been  held  were  matter 
of  description  are  cases  where  the  specific 
tract  conveyed  was  fixed  by  metes  and  bounds 
or  by  numbers,  or  in  some  other  way  so  de- 
termined as  to  place  beyond  doubt  what  tract 
was  conveyed."  In  Crlslip  v.  Gain,  19.  W. 
Va.  488  (Syl.,  point  18),  it  is  held:  "The  speci- 
fication [in  a  written  contract  to  convey  or 
in  a  deed  conveying]  of  the  quantity  exactly, 
without  the  addition  of  the  words  *more  or 
less,'  or  any  other  qualifying  words,  readers 
the  deed  or  contract  ambiguous  as  to  whether 
the  parties  did  or  did  not  intend  that  the 
vendor,  by  such  positive  afOrmation  of  quan- 
tity, should  be  regarded  as  making  a  war- 
ranty that  there  was  this  quantity."  In  Bur- 
bridge  V.  Sadler,  46  W.  Va.  89,  32  S.  B.  1029 
(Syl.,  point  4),  it  is  held:  "A  claim  for  com- 
pensation for  deficiency  in  quantity  of  land 
conveyed  by  deed,  where  the  purchase  money 
has  been  paid,  is  a  mere  personal  demand,  not 
cognizable  only  in  equity,  but  at  law,  and  Is 
subject  to  the  statute  of  limitations."  And  in 
Sibley  v.  Stacey  (W.  Va.)  44  S.  E.  420  (Syl., 
point  1),  it  is  held:  "A  legal  demand  sued 
on  in  equity  is  subject  to  the  statute  of  lim- 
itations, and  not  laches."  The  demurrer  to 
the  bill  should  have  been  sustained. 

The  decree  is  reversed,  the  demurrer  to  the 
bill  sustained^  and  the  bill  dismissed. 
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(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  14,  1908.) 

RES  JUDICATA— OBJECTION  TO  JURISDICTION— 
— APPBARANCI^ANSWER. 
1.  L.  instituted  his  chancery  suit  in  the  circuit 
court  of  Harrison  county  (the  county  in  which 
the  alleged  cause  of  action  arose)  against  S.; 
but  the  writ  commencing  the  same  was  directed 
to  the  sheriff  of,  and  served  on  S.  in,  the  county 
of  Jefferson,  where  he  then  resided.  L.  filed 
^U  bwl,  asd  took  depositions.    8.  appeared  and 


objected  to  the  taking  thereof  because  no  issue 
had  been  made  on  the  Mil  by  plea  or  answer 
thereto  by  defendant;  but  S.  cross-examined 
plaintiff's  witnesses,  reserving  his  right  to  object 
to  the  jurisdiction  of  the  court  in  said  suit  be- 
cause the  writ  was  directed  and  served  as  afore- 
said. The  court  afterwards  refused  the  motion 
of  S.  to  quash  said  writ  and  dismiss  the  bilL 
S.  afterwards  took  and  filed  depositions,  and 
also  filed  his  answer  to  the  bill,  whereupon  the 
court  heard  the  cause  upon  the  Ull  and  exhibitSt 
answer  of  defendant,  and  replication  thereto, 
and  depositions,  and  bv  its  decree  dismissed  said 
bill  at  the  costs  of  plaintiff,  which  decree  has 
not  been  appealed  from,  but  is  In  full  force  and 
effect  Held,  that  said  decree  is  not  void,  but 
may  be  relied  upon  by  S.  as  a  bar  to  a  sub- 
sequent suit  brought  by  h,  against  him  upon 
the  same  cause  of  action. 

2.  Point  1  of  syllabus  in  Matheney  v.  Sand- 
ford,  26  W.  Va.  386,  approved  and  api^ied. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Oourt;  Jefferson  Ctoun- 
ty;  S.  Boyd  Faulkner,  Judge. 

Suit  by  Dabney  C.  I^ee  against  Crugor  W. 
Smith.  Decree  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

D.  B.  Lucas  and  D.  O,  Lee,  for  appellant. 
John  Bassel,  for  appellee, 

MILLBR,  J.  On  the  9th  day  of  February, 
1886,  appellant  borrowed  from  appellee  $2,- 
200,  for  which  he  executed  to  appellee  his 
obligation  under  seal,  bearing  the  date  afore- 
said, payable  tliree  years  after  its  date,  with 
interest  from  the  20th  day  of  August,  1887; 
interest  having  been  paid  thereon  to  that 
date.  To  secure  the  payment  of  this  debt, 
with  its  interest,  as  aforesaid,  Lee,  on  the 
day  first  named,  executed  and  delivered  to 
Smith  a  deed  of  trust,  whereby  he  oonv^ed 
to  Thomas  W.  Harrison,  trustee,  certain 
property  situate  in  Harrison  county,  describ- 
ed as  a  certain  lot  of  ground,  and  the  build- 
ings and  appurtenances  thereto  belonging,  in 
the  town  of  Clarksburg,  and  the  interest  of 
said  Lee  in  a  tract  of  400  acres  of  land  lying 
on  New  creek,  of  wliich  George  H.  Lee,  his 
father,  had  died  seised,  and  which  liad  not 
then  been  partitioned  among  the  heirs  and 
others  entitled  thereto;  appellant  being  one 
of  the  heirs.  It  was  and  is  provided  in  the 
deed  of  trust  that,  if  the  party  of  the  first 
part  should  desire  to  dispose  of  his  interest 
in  said  New  Creek  lands  before  said  single 
bill  should  fall  due,  then,  upon  his  payment 
of  $300  as  a  credit  on  the  said  single  bill,  the 
trust  deed  should  be  released  by  said  Smitfa 
as  to  the  New  Creek  lands.  The  trust  f^ir- 
ther  provides  for  a  sale  by  the  trustee  of  the 
property  therein  conveyed  upon  deftinlt  of 
payment  of  the  single  bill.  Hie  debt  not  be> 
ing  paid  at  maturity,  Lee,  by  his  deed  bearing 
date  on  the  11th  day  of  March,  1809,  but  ae^ 
knowledged  and  delivered  by  him  on  tlie  dOtfa 
day  of  March,  1889,  in  considantlon  €t  the 
sum  of  12,404.96,  granted  unto  appellee. 
Smith,  in  fee  simple,  without  reservation  of 
any  kind,  and  with  covenant  of  general  war- 
ranty, the  said  property  theretofore  oonvey- 
ed  by  him  to  said  trustee  as  aforesaid,    ne 
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■aid  oonslderatloiii  |2,40iM»  was  and  la  the 
amount  of  money  then  dne  on  said  trust  debt 
On  the  day  last  named,  Smith  gave  to  Lee  an 
option,  in  writing,  authorizing  him  to  sell 
the  property  at  any  time  prior  to  January  1, 
1890,  for  any  amount  not  less  than  the  $2,- 
404.96,  with  interest  from  the  11th  day  of 
March,  1889,  and  also  agreed  therein  to  sell 
the  property  to  said  Lee  on  the  same  terms, 
and  further  agreed  to  make  a  proper  deed  ot 
deeds  of  conveyance  for  said  property.  If 
sold  or  purchased  by  Lee  according  to  the 
terms  of  the  option,  the  time  of  which  was 
afterwards  extended  by  Smith  until  July  1, 
1890.  No  part  of  the  property  was  either 
sold  or  purchased  by  appellant  under  the  op- 
tion. A  chancery  suit  was  afterwards  Instl- 
toted  in  the  circuit  court  of  Harrison  county 
by  some  of  the  heirs  of  said  George  H.  Lee, 
or  their  assigns,  for  partition  of  the  said 
New  Creek  lands.  Appellee  was  a  defendant 
therein.  Partition  was  made,  and  71%  acres 
of  the  lands,  by  metes  and  bounds,  were  al- 
lotted to  appellee  in  fee  and  in  severalty.  On 
the  18th  day  of  December,  1891,  appellee  and 
wife,  by  their  deed,  conveyed  the  said  house 
and  lot  tn  Olarksburg  to  Grace  D.  Lee,  a  sis- 
ter of  appellant,  for  the  consideration  of  |2,- 
000,  and  on  the  2d  day  of  September,  1891, 
by  their  deed,  conveyed  all  the  coal  under- 
lying  the  said  71%  acres  (described  in  their 
deed  as  76  acres)  to  Benjamin  Wilson  for 
$760.  On  the  8th  day  of  February,  1892,  ap- 
pellee and  wife,  by  their  deed,  conveyed  the 
surface  of  their  said  parcel  of  land  to  Mary 
A.  Smith  for  the  consideration  of  $760;  but 
in  the  last-mentioned  deed  the  coal,  oil,  and 
other  minerals  under  said  land  were  express- 
ly reserved  by  the  grantors.  By  thehr  agree- 
ment in  writing,  bearing  date  on  the  10th  day 
of  June,  1890,  appellee  and  wife  leased  said 
land  to  the  South  Penn  Oil  Company  for  oil 
and  gas  purposes. 

Appellant  afterwards  commenced  his  suit 
In  chancery  In  the  said  circuit  court  of  Har- 
rison county,  and  at  the  January  rules,  1895, 
filed  his  bill  against  appellee;  but  the  sum- 
mons to  the  defendant  was  directed  to  the 
sheriff  of  Jefferson  county,  where  the  de- 
fendant then  resided,  and  was  there  served 
upon  him.  In  his  bill  appellant  alleges,  in 
substance,  that  he  obtained  the  loan  from 
appellee  as  above  stated;  that  he  made  his 
single  bUl  for  the  same,  and  executed  the 
said  deed  of  trust,  conveyiug  the  property 
hereinbefore  described,  to  secure  the  pay- 
ment of  the  debt  at  maturity;  that,  when 
the  debt  became  due,  wishing  to  avoid  a  pub- 
lic sale  under  the  deed  of  trust,  he,  by  his 
deed  of  March  11,  1889,  granted  to  said  Cru- 
ger  W.  Smith,  in  fee  simple,  for  the  consid- 
eration of  the  amount  of  the  debt  due,  the 
property  conveyed  in  trust  to  secure  said 
debt;  that  said  Smith  delivered  to  him  an 
option  authorizing  him  to  sell  the  property; 
and  that  the  time  of  the  option  was  extended 
by  Smith  at  appellant's  request  Appellant 
sets  out  in  his  bill  the  sales  by  appellee  to 
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Grace  D.  Lee,  Benjamin  Wilson,  and  Mary 
A.  Smith,  and  chaiges  that  those  transactions 
were  fraudulent  on  the  part  of  appellee.  Ap- 
pellant further  charges  that  appellee  had 
committed  a  fraud  upon  him  in  the  purchase 
of  the  New  Greek  property,  by  representing 
to  appellant  that  said-  property  was  of  small 
value  and  not  easily  marketable;  that  said 
Smith  had  peculiar  technical  knowledge  to 
know,  and  did  know,  that  said  land  was  es- 
pecially valuable,  and  underlaid  with  rich 
veins  of  coal;  and  that  appellee,  by  reason 
of  his  superior  knowledge,  obtained  an  un- 
conscionable bargain  from  appellant,  and,  by 
said  deed  and  transaction,  acquired  from  ap- 
pellant valuable  property  for  a  grossly  inade- 
quate consideration.  The  bill  further  alleges 
that  said  three  purchasers,  Lee,  Wilson,  and 
Smith,  were  and  are  innocent  purchasers  for 
value,  without  notice  of  any  fraud  on  the  part 
of  appellee.  The  bill  then  prays  that  said 
Cruger  W.  Smith  be  adjudged  and  required 
to  pay  appellant  the  sum  of  $2,000,  with  in- 
terest thereon  from  April  1,  1889,  or  $2,700 
as  of  the  date  of  the  institution  of  the  suit, 
being  the  excess  of  the  value  of  the  property 
at  time  of  its  conveyance  to  Smith  &s  afore- 
said over  the  amount  due  him  from  appellant 
on  the  debt  The  bUl  is  verified  by  the  affi- 
davit of  the  plaintiff. 

Appellee  filed  his  answer,  denying  therein 
all  the  material  allegations  of  the  bill.  Dep- 
ositions were  taken  and  filed  by  both  appel- 
lant and  appellee.  At  the  September  term, 
1896,  the  cause  was  heard  by  the  circuit 
court  of  Harrison  county  upon  the  bill,  an- 
swer, general  replication  thereto^  exhibits, 
and  depositions;  and  thereupon  the  bill  was 
dismissed,  and  the  costs  were  decreed  against 
the  appellant  From  this  decree  no  appeal 
was  ever  allowed.  It  stands  unreversed,  and 
In  full  force  and  effect.  More  than  two 
yearc  having  elapsed  since  Its  rendition,  it 
is  now  final  and  conclusive. 

At  the  March  rules,  1900,  appellant  filed 
another  bill  in  the  circuit  court  of  Jefferson 
county  against  appellee,  in  which  he  sets  out 
substantially  as  he  did  in  his  first  bill  the 
said  loan  to  him  by  Smith;  the  making  of 
said  single  bill;  the  execution  of  the  deed  of 
trust;  the  making  and  delivery  of  said  deed 
conveying  to  said  Smith  the  said  property 
In  fee  simple;  the  execution  by  Smith  of 
said  option  to  him,  and  the  extension  of  the 
time  thereof;  the  partition  of  the  New  Creek 
lands,  and  the  allotment  to  Smith  of  the  por- 
tion conveyed  to  him  by  appellant  as  afore- 
said; the  sales  to  Grace  D.  Lee,  Wilson  and 
Mary  A.  Smith,  and  the  lease  to  the  South 
Penn  Oil  Company;  that  the  oil  company 
has  extracted  large  quantities  of  oil  from 
the  New  Creek  lands,  and  that  silid  Smith 
has  been  offered  a  large  sum  for  bis  royalty 
reserved  In  the  lease.  The  charges  against 
Smith  of  fraud  and  unfair  dealing  are  sub- 
stantially reiterated.  Appellant  further  al- 
leges "that  the  uuderstandlng  between  him- 
self and  the  said  Smith  at  the  time  of  the 
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said  transaction  was  tbat  the  said  convey- 
ance to  said  Smith  was  to  be  regarded  by 
them»  and  was  in  fact»  an  equitable  mort- 
gage to  more  fully  secure  the  payment  of  the 
debt,  with  its  accrued  interest,  at  a  later 
period."  The  bill  prays  that  the  said  Cruger 
W.  Smith  be  required*  to  transfer  and  con- 
vey to  appellant  the  oil  or  petroleum,  gas, 
and  other  valuable  minerals  under  the  New 
Greek  lands  reserved  by  appellee,  or  pay 
to  appellant  the  value  of  the  same.  To  this 
bill  appellee  tendered  and  filed  his  plea  of 
former  adjudication,  verified  by  his  affidavit, 
accompanied  by  a  certified  transcript  of  the 
record  of  the  first-mentioned  chancery  cause. 

Appellant  then  presented  in  court,  and 
asked  leave  to  file,  an -amended  and  supple- 
mental bill  in  the  cause,  alleging,  among 
other  things,  that  said  Smith,  instead  of  hav- 
ing the  trustee  to  execute  said  trust,  under- 
took its  execution  himself,  by  taking  said 
deed  to  himself,  thus  leaving  the  legal  title 
to  said  property  outstanding  in  the  trustee, 
where  it  still  is;  tliat,  at  the  date  of  the 
deed  to  Smith,  plaintiff  had  nothing  but  the 
equity  of  redemption,  and  could  convey  no 
more  than  he  had,  and  that  said  Smith,  liav- 
ing  himself  undertaken  to  execute  the  trust, 
should  have  sold  only  so  much  of  said  prop- 
erty as  was  sufficient  to  pay  the  debt,  which 
Smith  at  once  proceeded  to  do,  and  did  do, 
to  the  amount  of  $3,520,  leaving  outstanding 
in  the  hands  of  the  trustee  a  valuable  deposit 
of  oil,  the  existence  of  which  was  not  known 
to  plaintiff,  but  known  and  relied  upon  by 
Smith,  though  not  disclosed  by  him  to  the 
plaintiff;  and  that  the  sale  of  said  oil  and 
gas  was  never  intended  or  contemplated  by 
any  of  the  parties.  This  amended  bill  then 
prayed  that  said  Cruger  W.  Smith  and  Flora 
McD.  Smith,  his  wife,  the  South  Penn  Oil 
Company,  the  Eureka  Pipe  Line  Company, 
and  Thomas  W.  Harrison,  trustee,  be  made 
parties  defendant  thereto,  and  be  required  to 
answer  the  same;  that  the  whole  transac- 
tion be  considered  as  a  mortgage;  that  an 
account  be  taken,  and  a  receiver  appointed; 
and  that  Smith  and  wife  be  compelled  to 
convey  to  plaintiff  the  gas  and  oil  underlying 
said  71%  acres  of  land. 

To  the  filing  of  said  amended  bill,  the 
defendant  objected,  and  moved  the  court  to 
reject  the  same,  which  was  done..  Appel- 
lant then  replied  to  the  said  plea  nul  tlel  rec- 
ord, and  the  cause  came  on  to  be  heard  upon 
the  bill,  exhibits  therewith,  said  plea,  the 
transcript  of  the  record,  and  upon  the  gener- 
al replication  to  said  plea,  as  well  as  the 
replication  of  nul  tiel  record;  and  the  court 
being  of  opinion  that  the  matters  averred  in 
said  plea  were  true,  and  constituted  a  de- 
fense to  the  matters  alleged  in  plaintifTs  bill, 
it  was  decreed  that  the  said  bill  be  dismiss- 
ed, and  that  plaintiff  should  pay  to  the  de- 
fendant his  costs  in  said  suit  by  him  expend- 
ed. From  this  decree  the  appellant  obtained 
an  appeal,  and  complains  that  the  circuit 
court  erred  in  rejecting  his  said  amended 


bill,  and  in  sustaining  said  plea  of  former 
adjudication.  He  contends  that  the  circuit 
court  of  Harrison  county  had  no  jurisdictioD 
to  make  its  decree  dismissing  his  first  bill; 
that  said  decree  was  and  is  therefore  a  nulli- 
ty; that  the  said  deed  of  March  11,  1899,  was 
and  is  a  mortgage,  and  should  be  so  treated; 
and  that  the  court  erred  in  rejecting  said 
amended  and  supplemental  bill. 

The  process  commencing  the  first  suit  was 
issued  from  the  office  of  the  clerk  of  the 
circuit  court  of  Harrison  county,  the  county 
wherein  the  cause  of  action,  if  any,  arose; 
but  it  was  directed  to  the  sheriff  of,  and  serv- 
ed on  Smith,  the  defendant,  in,  Jefferson  coun- 
ty, where  he  then  resided.  Section  2  of 
chapter  124  of  the  Code  of  1899  provides: 
••Process  from  any  court,  whether  original, 
mesne  or  final,  may  be  directed  to  the  sheriff 
of  any  county,  except  that  process  against 
a  defendant  (unless  a  railroad,  canal,  turn- 
pike, telegraph,  or  insurance  company  be  de- 
fendant) to  answer  in  any  action  brought  un- 
der the  second  section  of  chapter  one  hun 
dred  and  twenty-three  of  this  Code,  shall  not 
be  directed  to  any  officer  of  any  other  county 
than  that  wherein  the  action  is  brought.*' 
The  process  under  consideration  does  not 
come  within  any  of  the  exceptions  contained 
in  the  section  cited.  The  statute  is  manda- 
tory where  applicable.  In  Warren  v.  Saun- 
dera,  27  Grat  259  (an  action  of  assumpsit), 
it  was  held  that  process  issued  in  a  county 
where  the  cause  of  action  arose,  but  direct- 
ed to  another,  was  void.  And  in  Coda  v. 
Thompson,  39  W.  Ya.  69,  19  S.  B.  548  (also 
an  action  of  assumpsit),  this  court  says  that 
••such  seems  to  be  law  as  generally  held.'* 
i  22  Am.  &.  Eng.  Bnc.  Law  (2d  Ed.)  190.  But 
I  we  do  not  pass  upon  that  question  in  the 
I  case  before  us. 

But  on  the  10th  day  of  April,  1895,  at  the 
time  and  place  where  depositions  were  be- 
ing taken  in  the  first-mentioned  cause  on 
behalf  of  the  plaintiff,  defendant,  Smith,  by 
his  counsel,  John  Bassel,  Esq.,  excepted  to 
the  taking  of  any  depositions  in  the  cause 
in  advance  of  appearance  by  demurrer,  plea, 
or  answer  to  the  bill  by  defendant,  and  also 
reserved  the  right  to  thereafter  file  a  plea 
to  the  jurisdiction  of  the  court  in  said  cause. 
Appellee,  by  counsel,  on  that  and  subsequent 
days,  attended  the  taking  of  plaintifTs  dep- 
ositions, and  cross-examined  the  witnesses. 
He  afterwards  filed  exceptions  to  the  deposi- 
tions taken  by  plaintiff,  because,  as  he  al- 
leged, the  court  had  no  jurisdiction  of  the 
suit,  and  because  no  answer  had  been  filed, 
and  no  issue  had  been  in  any  way  made 
between  plaintiff  and  defendant  in  the  cause. 
Appellee  also  filed  his  affidavit  showing  ttiat 
the  writ  commencing  said  suit  against  him 
was  issued  from  the  office  of  the  clerk  of  the 
circuit  court  of  Harrison  county,  but  direct- 
ed to  the  sheriff  of  Jefferson,  in  which  county 
the  defendant  then  resided,  and  there  served 
upon  blm.  On  the  30th  day  of  May,  1S95, 
the  court  made  the  following  order:  "This  day 
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came  the  defendant,  Cruger  W.  Smith,  and 
moved  the  court  to  qnash  the  writ  of  sum- 
mons herein,  and  ahate  or  dismiss  this  cause, 
upon  the  ground  that  at  the  time  of  the  in- 
stitution of  this  suit  he  was  a  resident  of 
the  county  of  Jefferson,  in  this  state,  and 
still  is  a  resident  of  that  county,  and  that  the 
writ  of  summons  in  this  cause  was  directed 
to  the  sheriff  of  said  county,  and  was  served 
upon  the  defendant  in  said  county,  and  in 
support  of  said  motion  filed  his  afiidavit  here- 
in, and  thereupon  the  plaintiff,  in  opposition 
to  said  motion,  together  with  the  notice  to 
take  the  same,  and  return  therein  the  caption 
and  certificate  thereto  attached,  offered  to 
read  the  depositions  taken  by  him  in  this 
cause,  to  the  reading  of  which  defendant  ob- 
jected, but  the  court  permitted  said  deposi- 
tions, notice,  return,  caption,  and  certificate 
to  be  read  as  affidavits,  merely;  and  there- 
upon the  defendant  excepted  to  said  deposi- 
tions, and  moved  to  suppress  the  same,  upon 
the  grounds,  first,  because  the  court  has  no 
Jurisdiction  in  this  cause;  and,  second,  be- 
cause the  depositions  were  improperly  tak- 
en, no  answer  having  been  filed  by  the  de- 
fendants herein,  and  no  issue  having  in  any 
way  been  made  up  herein-^which  exceptions 
to  said  depositions,  and  motion  to  suppress 
the  same,  were  denied,  and  the  court  over- 
ruled defendant's  motion  to  quash  the  writ  of 
summons  in  this  cause  and  dismiss  the  suit, 
upon  the  ground  that  said  defendant  had 
personally  appeared  in  pursuance  of  said  no- 
tice, and  had  cross-examined  divers  wit- 
nesses adduced  by  the  plaintiff.*'  After- 
wards, on  the  14th  day  of  September,  1895, 
the  defendant.  Smith,  filed  his  answer  to  the 
plalntifTs  bill,  to  which  the  plaintiff  replied 
generally,  whereupon  the  final  decree  was 
made  as  aforesaid. 

Whether  the  court  erred  to  the  prejudice 
of  appellee  in  refusing  to  quash  the  writ  and 
abate  said  cause  is  not  now  a  question  before 
us.  Appellee  does  not  complain  of  that  or  any 
other  decree  or  order  of  the  court.  Certainly 
appellant  cannot  be  heard  to  complain  for 
him.  In  Brlgbtwell  v.  Bare  et  al..  52  W. 
Ya.  380,  44  S.  E.  162,  the  court  says:  "At 
all  events,  it  is  a  well-established  principle 
that  an  appellant  must  show  by  the  record  not 
only  that  there  is  error  in  the  Judgment  of 
the  circuit  court,  but  that  he  himself  has  been 
thereby  injured."  Appellant  had  invoked  the 
Jurisdiction  of  the  court  He  had  caused  the 
writ  to  be  issued,  directed  to  the  sheriff  of 
Jefferson  county,  where  the  defendant  then 
resided,  and  served  upon  him.  He  is  a  lawyer 
of  ability,  learning,  and  research,  as  is  shown 
by  his  preparation  of  his  case.  He  should  not 
now  be  heard  to  complain  because  the  court 
took  and  retained  Jurisdiction  of  his  suit 
Whenever  a  party  seeks  the  aid  of  a  court  of 
justice  to  enforce  his  rights,  and  submits  his 
case  to  the  decision  of  the  court,  and  invites 
it  to  decide  upon  them,  and  makes  no  ob- 
jection to  the  Jurisdiction  until  after  the  court 
lias  heard  and  adjudicated,   he  is  estopped 


from  subsequently  objecting  to  its  decision, 
and  the  proceedings  taken  thereon.  Herman 
on  Est  &  Bes.  Ad.  S  389;  15  U  B.  A.  273, 
note. 

We  must  determine  from  the  record  wheth- 
er or  not  the  decree  of  September  18,  1896,  is 
void.  Works  on  Courts  &  Their  Jurisdiction, 
pp.  103,  104,  says:  "As  a  rule,  the  failure  to 
object  to  the  Jurisdiction  of  the  person  at  the 
proper  time,  where  the  party  appears,  is  a 
submission  to  the  Jurisdiction  of  the  court, 
and  waives  the  right'  to  contest  such  Juris- 
diction at  any  subsequent  time.  Therefore,  if 
a  defendant  believes  that  the  court  has  not 
for  any  reason,  obtained  Jurisdiction  of  his 
person,  he  should,  if  he  appears  at  all,  enter 
his  appearance  for  the  special  purpose  of  ob- 
jecting to  the  Jurisdiction,  and  at  once  enter 
such  objection.  But  if  he  is  satisfied  that 
the  court  has  not  Jurisdiction  of  his  person, 
and  that  Jurisdiction  will  not  be  presumed,  he 
need  not  appear  at  all;  and  any  Judgment 
rendered  against  him  without  Jurisdiction  is 
void,  the  same  as  if  the  court  were  without 
Jurisdiction  of  the  subject-matter.  The  effect 
of  a  general  appearance,  after  having  appear- 
ed specially  and  made  objection,  which  has 
been  overruled,  is  the  same  as  if  no  objection 
had  been  made.  By  appearing  afterward  and 
contesting  the  case  on  the  merits,  a  defendant 
loses  his  right  to  contest  the  ruling  of  the 
court  below  on  his  objection  to  the  Jurisdiction 
on  appeal.  If  a  party  wishes  to  insist  upon 
the  objection  that  he  is  not  in  court,  he  must 
keep  out  for  all  purposes  except  to  make  that 
objection."  In  this  case  the  court  had  Juris- 
diction of  the  subject-matter.  Works,  on  page 
36,  further  says:  "As  has  been  shown.  Juris- 
diction of  the  subject-matter  cannot  be  con- 
ferred upon  a  court  by  the  consent  of  the  par- 
ties. It  is  otherwise  as  to  the  Jurisdiction  of 
the  person.  If  a  court  has  Jurisdiction  of  the 
subject-matter,  a  party  may  voluntarily  sub- 
mit himseif  to  such  Jurisdiction,  or  may,  by 
failure  to  object  thereto  at  the  proper  time, 
waive  his  right  to  contest  such  Jurisdiction." 
The  defendant  did  object  to  the  Jurisdiction 
of  the  court  over  him  for  the  reason  stated 
in  the  decree  hereinbefore  set  out  but,  upon 
consideration  of  all  the  fbctB,  the  court  de- 
clined to  abate  the  suit  The  defendant  then, 
without  further  objection,  filed  his  answer  to 
the  bill,  and  took  and  filed  the  depositions  of 
himself  and  other  witnesses  in  his  own  be- 
half; and  upon  the  whole  case,  as  made  by 
both  plaintiff  and  defendant  the  cause  was 
decided,  and  plaintiff's  bill  was  dismissed.  It 
was  the  province  of  the  court  to  pass  upon 
the  question  of  its  Jurisdiction,  and,  having 
done  so,  the  decree  is  not  void  for  any  error 
which  the  court  may  have  committed.  **Where 
the  court  has  Jurisdiction  of  the  parties  and 
the  subject-matter  in  the  particular  case,  its 
Judgment,  unless  reversed  or  annulled  in  some 
proper  proceeding,  is  not  open  to  attack  or  im- 
peachment by  parties  or  privies  In  any  col- 
lateral action  or  proceeding  whatever."  Black 
on  Judg.  §  245.    Therefore  the  said  decree  of 
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the  circuit  court  of  Harrison  county  made  and 
entered  on  the  18th  day  of  September,  1896, 
is  pot  void. 

Appellant  also  contends  that  he  is  preju- 
diced by  the  rejection  of  his  amended  and 
supplemental  bill.  It  is  in  irreconcilable  con- 
flict with  the  original  bills  in  both  causes. 
Plaintiff  alleges  in  each  original  bill  that  he 
conveyed  said  property  to  appellee  in  fee  sim- 
ple. If  he  did  so,  the  title  to  the  oil  and  gas 
thereunder  passed  to  appellee  by  the  deed. 
In  Wilson  v.  Youst  et  al.,  43  W.  Va.  826,  28 
S.  E.  781,  39  L.  R.  A.  292,  it  is  held  that 
"petroleum  oil,  as  it  is  found  in  the  cavities 
of  the  rock,  is  part  of  the  realty,  and  em- 
braced in  the  comprehensive  idea  which  the 
law  attaches  to  the  word  *Iand.*  "  The  amend- 
ed and  supplemental  bill  was  properly  reject- 
ed. Hogg's  Equity  Procedure,  §  171,  and 
cases  there  cited;  also  Hanby's  Adm'r  v. 
Henritze's  Adm'r,  85  Va.  177,  7  S.  B.  204. 

The  contention  of  appellant  that  his  deed 
to  Smith,  of  the  11th  day  of  March,  1899,  was 
and  is  in  fact  an  equitable  mortgage  to  more 
fully  secure  the  payment  of  the  said  debt, 
with  its  accrued  interest,  at  a  later  period,  is 
unreasonable  and  untenable,  and  is  not  sus- 
tained by  the  record. 

The  appellee  is  also  a  lawyer,  and  is  pre- 
sumed to  have  known  his  rights  in  the  prem- 
ises, as  well  as  the  legal  consequences  of  the 
transaction.  It  appears  that  he  drafted  the 
deeds  and  other  papers  connected  with  the 
loan.  Having  a  valid  lien  on  the  property  by 
reason  of  his  deed  of  trust,  which  he  could 
enforce  at  any  time  after  the  debt  became 
due,  by  notice  and  sale,  it  Is  not  probable  that 
he  took  the  last  deed,  absolute  on  its  face, 
with  the  understanding  that  it  should  be  in 
fact  a  mortgage,  requiring  for  its  enforcement 
a  suit  in  equity. 

The  case  at  bar  is  very  similar  in  all  re- 
spects to  Matheney  v.  Sandford,  26  W.  Va. 
386,  401.  In  that  case  the  court  says:  "If 
it  is  claimed  that  a  deed  conveying  a  tract 
of  laud  in  consideration  of  a  debt  due  from 
the  grantor  to  the  grantee  was,  though  abso- 
lute in  its  form,  a  mortgage  on  this  tract  of 
land  to  secure  this  debt,  the  circumstance 
that  this  debt  was  already  secured  by  a  deed 
of  trust  executed  by  the  grantor  to  a  trus- 
tee conveying  this  identical  tract  of  land  to 
secure  this  debt,  and  nothing  else,  is  a  cir- 
cumstance so  strongly  indicating  that  the 
transaction  was  what  it  purported  to  be— a 
sale  of  the  land,  and  an  absolute  convey- 
ance of  it,  and  not  a  mortgage  to  secure  this 
debt— that  it  would  take  very  strong  parol 
evidence  and  strong  circumstances  to  Justify 
a  court  in  regarding  it  as  a  mortgage;  and 
in  such  a  case  as  this  the  circumstance  that 
the  grantor  was  hard  pressed  for  money,  and 
the  grantee  was  a  known  money  lender,  or 
that  this  debt  [the  price  paid  for  the  land] 
was  considerably  less  than  the  value  of  the 
tract  of  land,  and  that  the  possession  of  the 
land  remained  with  the  grantor  for  several 
months  after  without  any  rent  paid  therefor, 


or  any  even  professedly  reserved,  would  be 
entitled  to  but  little  weight  to  show  that  this 
deed  absolute  on  its  face  was  a  mortgage, 
as  against  the  circumstance  that  the  parties 
could  not  have  thought  of  the  transaction  as 
the  giving  of  a  lien  of  mortgage  on  this  tract 
of  land  for  this  debt,  as  a  lien  on  this  land 
to  secure  this  debt  already  existed." 

The  disposition  of  this  case  does  not  nec^ 
essartly  require  a  decision  upon  the  question 
last  above  discussed.    It  is,  however,  plain 
that  said  conveyance  of  March  11,  1899,  is  a 
deed  absolute,  and  not  a  mortgage.    There 
is,  in  substance,  very  little  difference,  if  any, 
between   the    claims    set   up   by    appellant 
against  appellee  in  the  first  and  second  suits. 
In  the  first  bill  the  plaintiff  prays  that  the 
defendant  be  decreed  to  pay  him  ?2,700,  as 
a  Just  restitution  on  a  part  of  the  value  of 
the  property  inequitably  obtained  by  Smith 
from  him  In  excess  of  the  amount  due  on 
the  debt    In  the  second  suit,  plaintiff  claims 
that  there  is  a  valuable  deposit  of  oil  and 
gas  underlying  the  New  Creek  lands,   the 
sale  of  which  to  the  defendant  was  never  in- 
tended or  contemplated  by  any  of  the  par- 
ties; and  he  prays  in  his  second  bill  that  the 
said  Smith  be  required  to  transfer  and  convey 
to  him  the  oil,  gas,  and  other  valuable  min- 
erals under  said  tract  of  land.    In  the  first 
suit,  plaintiff  demands  a  part  of  the  value 
of  the  property;    in  the  second,  he  asks  a 
part  of  the  land.    Wilson  v.  Youst,  supra.     In 
Southern  Pacific  R.  Co.  v.  United  States,  168 
U.  S.  1,  18  Sup.  Ct  18.  42  L.  Ed.  355,  Mr.  Jus- 
tice Harlan,  speaking  for  the  court,   says: 
"The  general  principle  announced  in  numer- 
ous cases  is  that  a  right,  question,  or  fact  dis- 
tinctly put  in  issue  and  directly  determined 
by  a  court  of  competent  Jurisdiction  as  a 
ground  of  recovery  cannot  be  disputed  in  a 
subsequent  suit  between  the  same  parties  or 
their  privies;  and,  even  if  the  second  suit  is 
for  a  different  cause  of  action,  the  right,  ques- 
tion, or  fact  once  determined  must,  as  be- 
tween the  same  parties  of.  their  privies,  be 
taken  as  conclusively  established,  so  lon^^  as 
the  judgment  in  the  first  suit  remains   un- 
modified.   This  general  rule  is  demanded  by 
the  very  object  for  which  civil  courts  have 
been  established,  which  is,  of  course,   the 
peace  and  repose  of  society  by  the  settlement 
of  matters  capable  of  Judicial  determination. 
Its  enforcement  is  essential  to  the  mainte- 
nance of  social  order,  for  the  aid  of  Judicial 
tribunals  would  not  be  invoked  for  the  vin- 
dication of  rights  of  person  and  property  if, 
as  between  parties  and  their  privies,  conclu- 
siveness did  not  attend  the  Judgments   of 
such  tribunals  in  respect  of  all  matters  prop- 
erly put  in  issue  and  actually  determined  by 
them."    In  Rogers  v.  Rogers,  37  W.  Va.  407, 
16  S.  E.  633,  the  court  thus  states  the  rule: 
"An  adjudication  by  a  court  having  Jurisdic- 
tion of  the  subject-matter  and  the  parties  is 
final  and  conclusive,  not  only  as  to  the.  mat- 
ters actually  determined,  but  as  to  every  oth- 
er matter  which  the  parties  might  have  Uti- 
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gated  as  Incident  thereto,  and  coming  wltli- 
In  the  legitimate  purview  of  the  subject-mat- 
ter of  the  action.  It  Is  not  essential  that 
the  matter  should  have  been  formally  put  In 
Issue  In  a  former  suit,  but  It  Is  sufficient  that 
the  status  of  the  suit  vras  such  that  the  par- 
ties might  have  had  the  matter  disposed  of 
on  Its  merits.  An  erroneous  ruling  of  the 
pourt  will  not  prevent  the  matter  from  be- 
ing res  adjudlcata.*'  Oorrothers  v.  Sargent, 
20  W.  Va.  851;  Tracey  v.  Shumate,  22  W. 
Va.  475;  Say  re's  Adm'r  v.  Harpold,  83  W.  Va. 
553,  11  S.  B.  16. 

Ai^lylng  the  law  thus  annunciated  to  the 
case  before  us,  we  conclude  that  all  material 
matters  In  controversy  therein  were  adjudi- 
cated and  determined  In  the  former  suit  be- 
tween the  same  parties,  and  are  therefore 
now  res  Judicata. 

For  the  foregoing  reasons,  there  Is  no  er- 
ror In  the  decree  complained  of.  It  must  be 
affirmed. 


(M  W.  Va.  885) 

WHEELING  CREEK  GAS,  COAL  ft  COKB 

CO.  V.  ELDER  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  5,  1903.) 

VKNDOR  AND  PURCHASER— CONTRACT— BfUTU- 
AL  COVBNANTS— WAIVER  OF  PBRFORMANCB 
—SPECIFIC  PERFORMANCE. 

1.  Though  in  a  contract  for  the  sale  of  land 
a  proyisioii  for  payment  on  a  day  be  made  of 
the  essence  of  the  contract,  yet,  if  the  yendor 
Is  not  then  able  to  pass  good  title,  equity  will 
relieve  against  a  failure  to  pay  on  the  day,  and 
enforce  perf ormaoce  at  the  mstance  of  the  yen- 
dee. 

2.  Where  a  contract  for  the  sale  of  land 
makes  payment  on  a  day  of  the  essence  of  the 
contract,  bnt  also  requires  the  vendor  to  mske  a 
deed  simultaneously  with  payment,  the  cove- 
nant for  payment  and  that  to  maice  a  deed  are 
mntual  and  dependent;  and  if  the  vendor  do  not 
malce,  or  offer  to  maice,  a  deed  on  the  day, 
equity  will  disregard  the  failure  to  pay  on  the 
day,  and  enforce  the  contract  at  the  mstance  of 
the  vendee. 

3.  Though  a  contract  for  sale  of  land  make 
payment  on  a  dav  of  its  essence,  yet  the  vendor 
may  waive  compliance  with  it,  or,  after  failure 
to  pay  ou  the  day,  continued  recognition  by  him 
of  the  contract  as  still  binding  is  a  waiver  of 
strict  compliance. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Marshall  Conn- 
ty;  Thayer  Melvln,  Judge. 

Bill  by  the  Wheeling  Creek  Gas,  Coal  ft 
Coke  Company  against  Thomas  B.  Elder  and 
others.  Decree  for  defendants,  and  plaintiff 
appeals.    Reversed. 

Melghen  ft  Cldham,  for  appelhint  Blley 
ft  Blta;  for  appellees. 

BRANNON,  J.  The  Wheeling  Creek  Gas, 
Coal  &  Coke  Company  brought  suit  in  the 
circuit  oonrt  of  Marshall  county  against 
Thomas  B.  Elder,  the  bill  In  which  states 
that  Elder  agreed  with  H.  C.  Staggers  to  sell 
to  Staggers  the  coal  In  two  tracts  of  land  by 
two  written  agreements.  These  agreements 
contained  this  language: 


rrhls  agreement  wltnesseth,  that  T.  B.  El- 
der and  Rosana,  his  wife,  parties  of  the  first 
part,  hereby  agree  to  sell  and  convey  to  H. 
C.  Staggers,  party  of  the  second  part  his 
heirs  and  assigns,  all  the  coal  of  the  Pitts- 
burg or  river  vein,  In  and  under  that  certain 
tract  of  Uind,  •  •  •  for  which  the  party 
of  the  second  part,  heirs  or  assigns,  shall  pay 
six  dollars  per  acre,  for  each  and  every  acre, 
as  follows:  One-third  when  deed  is  signed, 
sealed  and  delivered,  the  remainder  In  two 
equal  annual  Installments  thereafter,  with  In- 
terest at  5  per  cent  on  deferred  payments. 
Second  party  reserves  the  right  to  pay  the 
whole  amount  when  deed  Is  delivered. 

**A  general  warranty  deed,  clear  of  all  en- 
cnmbrances,  to  be  made  to  the  said  party  of 
the  second  part  his  heirs  and  assigns,  when 
the  first  payment  Is  made  (party  of  the  first 
part  to  furnish  complete  abstract  of  title). 
and  others  are  secured  by  deed  of  trust  on 
the  said  property  hereby  sold. 

*'It  is  expressly  understood  and  agreed  that 
if  the  first  payment  aforesaid  Is  not  made  on 
the  30th  day  of  November,  A.  D.  1899,  or  as 
soon  thereafter  as  the  title  shf^ll  be  exam- 
ined and  accepted  by  the  party  of  the  sec- 
ond part  or  his  heirs  or  assigns,  this  agree- 
ment shall  be  considered  as  rescinded,  and 
neither  party  shall  be  bound  thereby. 

"Witness  my  hand  and  seal  this  17th  day 
of  August,  A.  D.  1899.    T.  B.  Elder.     [Seal.]" 

The  bill  states  that  Staggers,  by  writing, 
224th  October,  1899,  assigned  his  right  under 
said  contract  to  D.  H.  and  S.  H.  Pearsall. 
The  bin  states  that  at  the  time  of  the  as- 
signment by  Staggers  to  the  Pearsalls  of  said 
contracts,  the  Pearsalls  had  been  commis- 
sioned by  certain  named  persons  to  purchase 
a  coal  field,  and  such  assignments  were  tak- 
en for  the  benefit  of  themselves  and  asso- 
ciates; that  said  Pearsalls  and  those  asso- 
ciates on  7th  November  met  and  ratified  such 
assignments,  and  organized  themselves  Into 
a  company  or  association  by  the  name  of  the 
Wheeling  Creek  Gas,  Ooal  ft  Coke  Company, 
agreeing  to  become  Incorporated  under  that 
name,  and  In  the  meantime  to  act  under  that 
name  with  relation  to  such  coal  purchase; 
that  Samuel  H.  Pearsall  was  at  such  meeting 
elected  president  and  Daniel  H.  Pearsall 
treasurer;  that  said  company  was  Incorporat- 
ed under  the  laws  of  West  Virginia  21st  De- 
cember, 1900;  and  that  on  25th  April,  1901, 
the  Pearsalls  assigned  to  the  corporation  said 
agreements.  The  bill  states  that  on  22d  No- 
vember, 1899,  the  Pearsalls  signified  In  writ- 
ing to  EUder  that  the  association,  by  said  cor- 
porate name,  had  become  owner  of  said 
agreement  with  Staggers,  and  agreed  to  i>er- 
form  his  covenants,  and  take  and  pay  for 
the  coal  according  to  the  agreement  with 
Staggers,  and  the  treasurer  of  said  associa- 
tion did  pay  Elder  $20  as  part  of  the  pur- 
chase money  under  the  sale,  and  that  Elder, 
in  writing,  did  accept  notice  of  the  owner- 
ship of  said  company  under  said  agreement 
and  did  agree  to  the  substitution  pf  the  asso- 
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clatton,  acting  under  the  name  of  the  Wheel- 
ing Greek  Gas,  Goal  A  Coke  Ck>nipany,  in 
place  of  Staggers  In  said  agreements,  and 
thus  Elder  contracted  and  agreed  with  said 
company,  and  accepted  from  it  $20  under 
said  contracts  for  the  sale  of  the  coal.  The 
written  notice  of  acceptance  is  signed  by  D. 
H.  Pearsall  as  treasurer  of  said  association, 
and  its  acceptance  is  made  "subject  to  ex- 
amination and  approval  of  the  titles,  with 
complete  abstracts  of  title."  The  bill  fur- 
ther states  that  a  number  of  tracts  of  coal 
land  had  been  purchased  by  ^id  association 
—among  them,  the  Elder  tracts— and  that  El- 
der and  the  association  agreed  that  Elder 
would  Join  with  other  parties  who  had  sold 
coal  lands  in  the  block  purchased  for  the  as- 
sociation, and  employ  an  attorney  to  make 
abstracts  of  their  titles  and  prepare  deeds, 
and  that  the  certificate  of  such  attorney 
would  be  acceptable  to  the  association,  and 
title  would  be  taken  upon  his  certificate,  and 
would  be  paid  for  as  soon  as  he  should  pre- 
pare proper  papers,  and  that  under  this  agree- 
ment Elder  forthwith  employed  Meighen  & 
Oldham  as  attorneys  to  prepare  abstracts 
and  deeds,  and  that  it  was  understood  and 
agreed  between  Elder  and  the  association 
that  no  more  of  the  purchase  money  should 
be  due  or  payable  by  the  terms  of  said  con- 
tracts until  such  abstracts  of  title  should  be 
completed  and  the  titles  approved  by  said  at- 
torney, and  that  in  the  meantime  said  con- 
tract should  remain  in  full  force,  and  that 
Elder  gave  his  title  papers  to  said  attorneys, 
and  they  undertook  to  make  the  abstracts, 
and  were  from  time  to  time  assisted  therein 
by  Elder;  that  the  contract  made  with  the 
attorneys  was  that  they  should  complete  ab- 
stracts for  all  the  lands  in  said  block,  and, 
as  soon  as  completed,  said  company  was  to 
settle  for  the  same,  paying  one-third  of  the 
purchase  money  down,  as  per  the  contract. 
The  bill  further  states  that  said  attorneys 
found  that  the  title  of  Elder  was  not  good  and 
marketable,  as  the  title  to  87  acres  of  it  was 
held  by  a  deed  to  Elder  so  defectively  exe- 
cuted that  the  title  was  bad,  and  that  at 
Blder>  instance  the  attorneys  wrote*  a  new 
deed,  and  had  it  executed  by  the  proper  per- 
sons, and  thus  perfected  Elder's  title,  and 
that  said  attorneys  so  certified  to  the  asso- 
ciation, and  it  at  once  undertook  to  pay  El- 
der for  the  coal  and  get  his  deed.  The  bill 
also  states  that  until  late  In  the  autumn  of 
1900  Elder  made  no  objection  to  complying 
with  his  contract  as  soon  as  he  could  perfect 
his  title,  never  denying  his  liability  to  do 
so,  or  alleging  any  default  or  cause  for  re- 
scinding on  the  part  of  the  association,  but 
that  late  in  that  autumn  he  conceived  that 
he  could  sell  the  coal  for  greater  price,  and 
fraudulently  refused  to  meet  the  representa- 
tives of  said  association,  and  that  the  attor- 
neys prepared  a  deed  to  be  executed  by  El- 
der, dated  24th  October,  1900,  to  the  Pear- 
sails  and  other  parties  who  were  members  of 
said  association.    Elder  refused  to  execute  it, 


and  it  was  returned  to  Pearsall  with  the  dec- 
laration that  Elder  had  no  contract  with 
him  and  his  associates.  The  bill  then  says 
that  the  association  at  once  urged  Elder  to 
make  the  deed  and  receive  the  purchase  mon- 
ey, and  in  December,  1900,  Pearsall  and  Pat- 
ton  tendered  him  the  money  and  requested 
him  to  execute  the  deed,  and,  he  refusing, 
they  deposited  $700  in  bank  on  the  7th  of 
December,  1900,  and  notified  Elder  that  he* 
could  get  it  by  calling  on  B.  F.  Meighen  for 
a  check  payable  to  Elder,  and  left  in  Meigh- 
en's  hands,  to  be  delivered  upon  delivery  of 
the  deed.  The  bill  avers  the  continued  readi- 
ness of  the  plaintiff  to  perform  the  contract, 
and  brings  said  purchase  money  into  court 
Upon  demurrer  to  the  bill,  the  court  dismiss- 
ed it,  and  the  gas  company  appeals. 

In  a  brief  it  Is  claimed  that,  if  the  agree- 
ments are  to  be  regarded  as  options,  they  are 
of  no  force,  because  the  acceptance  of  them 
was  subject  to  examination  and  approval  of 
title,  with  complete  abstract,  whereas  accept- 
ance of  an  option  must  be  unconditional. 
Weaver  v.  Burr,  81  W.  Va.  736,  8  S.  B.  743, 
3  L.  B.  A.  94;  Watson  v.  Coast,  35  W.  Va. 
463,  14  S.  E.  249.  But  the  condition  in  the 
acceptance  was  nothing  more  than  the  condi- 
tion contained  in  the  option,  if  an  option,  and 
surely  an  acceptance  may  insert  a  condition 
consistent  with  the  option  itself.  If  this  con- 
dition had  been  left  out  of  the  acceptance, 
the  condition  would  have  been  spoken  by 
the  option.  The  acceptance  only  repeated 
unnecessarily  what  the  option  contained. 
But  I  regard  the  papers,  not  as  options,  but 
as  actual  sale;  and  the  presence  of  a  subse- 
quent condition  of  defeasance  does  not  make 
them  options,  or  any  the  less  contracts  of 
sale.  Monongah  v.  Fleming,  42  W.  Va.  538, 
26  S.  E.  201.  Viewed  as  such,  no  accept- 
ance was  necessary.  True,  as  the  papers 
say  that  Elder  '^agrees  to  sell"  and  make  no 
binding  obligations  on  either  party  till  pay- 
ment, we  might  regard  them  as  options.  But 
that  is  immaterial,  .for,  if  options,  acceptance 
made  them  ordinary  contracts,  governed  by 
their  terms.  Watson  v.  Coast,  35  W.  Va.  463> 
14  S.  B.  249.  The  papers  provide  that  deed 
shall  be  made  at  payment— both  at  same  mo- 
ment So  payment  was  not  the  act  of  ac- 
ceptance. 

Treating  the  papers  as  such  contracts,  the 
defense  says  that  failure  to  make  the  first 
payment  on  the  day  fixed  caused  the  con- 
tracts to  end— worked  their  rescission— be- 
cause time  is  made  by  them  the  essence  of 
the  contract  The  general  rule  is  that  time 
of  payment  is  not  of  the  essence  of  the  con- 
tract, as  the  purchase  money  is  a  simple  debt, 
and  interest  is  compensation  for  delay  of 
payment  Ballard  v.  Ballard,  25  W.  Va.  470. 
But  the  parties  may  lawfully  make  it  so,  and 
that  such  is  the  intent  in  this  case  is  mani- 
fest from  the  papers.  But  the  contracts  de- 
mand good  title,  and  Impose  upon  Elder  dnty 
to  exhibit  abstract  of  good  title  and  delivery 
of  deed  simultaneously  with  the  first  pay- 
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ment»  and  glre  Staggers  right  to  examine  ti- 
tle In  the  Tery  forfeiting  clause.  The  words 
requiring  payment  on  a  given  day  alone  do 
make  time  the  essence;  but  do  the  proyl- 
sions  that  Elder  Is  to  show  abstracts  of  title, 
make  a  deed,  and  allow  time  for  examina- 
tion of  title,  modify  this?  Staggers  is  requir- 
ed to  pay  on  a  day,  but  on  that  same  day,  at 
the  time  of  payment.  Elder  must  show  ab- 
stract of  title  and  have  a  deed  in  his  hand. 
These  are  dependent  covenants.  Staggers 
was  bound  to  offer  payment,  but  Elder  was 
bound  to  do  the  things  required  of  him,  and 
Staggers  was  not  bound  to  deliver  the  money 
until  Elder  was  ready  to  do  those  things 
resting  on  him.  Watson  v.  Coast,  35  W.  Va. 
463,  14  S.  E.  249;  Barrett  v.  McAllister,  33 
W.  Va.  738,  11  S.  B.  220.  Which  had  to 
perform,  or  offer  to  perform,  his  duty  first- 
Elder  or  Staggers?  Must  Staggers  seek  El- 
der and  offer  to  pay,  and  demand  title  ab- 
stract and  deed?  Or  must  Elder  seek  Stag- 
gers, and  offer  abstract  and  deed,  and  ask 
payment?  Here  we  cannot  say  that  the  duty 
is  first  on  either.  We  cannot  draw  so  nice  a 
distinction  when  duty  rests  on  both.  Wa- 
term.  Specif.  Perform.  §  444.  The  general 
rule  is  that  a  vendor  must  have  and  show 
good  title,  and  these  contracts  require  Elder 
to  show  title  and  make  a  deed  at  the  time 
of  first  payment  As  the  contracts  required 
him  to  have  In  his  hand  these  papers,  we 
may'fairly  say  that  it  was  his  duty  to  tender 
them.  He  did  not  do  this,  and  we  can  as 
fairly  ascribe  fault  In  him  in  this,  as  in  Stag- 
gers—perhaps more  so.  And  by  the  con- 
tracts. It  Staggers  had  offered  payment,  had 
declared  readiness  on  the  day,  Staggers  was 
to  have  tim^  to  examine  title. 

Was  payment  a  condition  precedent,  so 
that  without  it  no  right  In  equity  to  the 
land  vested  in  Staggers  by  the  contracts,  or 
did  the  contracts  vest  an  estate  subject  to 
be  defeated  by  noncompliance  with  the  sub- 
sequent condition  of  payment?  "When  a 
contract  depends  on  a  condition  precedent, 
or.  In  other  words,  where  the  Intention  of 
the  parties  is  that  no  right  shall  vest  until 
certain  prescribed  acts  are  done  or  omitted, 
or  unless  certain  prescribed  acts  are  done 
or  omitted  before  a  specified  time,  then  equi- 
ty will  not  relieve  against  a  breach  of  such 
precedent  condition,  for  no  court  has  power, 
to  make  a  new  contract  for  the  parties  which 
shall  confer  rights  where  no  rights  originally 
existed.  But  if  a  contract  contains  a  condi- 
tion subsequent,  or,  in  other  words.  If  the 
intention  of  the  parties  is  that  the  rights 
under  the  agreement  shall  vest  at  once  upon 
its  conclusion,  subject  to  be  defeated  or  end- 
ed upon  the  nonperformance  of  the  provision 
which  constitutes  the  subsequent  condition, 
or  its  nonperformance  at  or  before  a  specified 
day,  then  equity,  by  virtue  of  its  jurisdiction 
over  penalties  and  forfeitures,  has  power  to 
relieve  the  defaulting  party  from  the  loss  or 
forfeiture  caused  by  his  breach  of  this  sub- 
sequent   condition.     This    DOwer    of    relief 


would  even  more  certainly  exist  when  the 
breach  was  a  failure,  not  to  do  the  thing  at 
all,  but  merely  to  do  It  at  or  within  a  speci- 
fied time.  It  is  therefore  held  in  a  great 
number  of  cases  that  the  forfeiture  provided 
for  by  such  a  clause  as  the  one  described 
above,  on  failure  of  the  party  to  fulfill  at  the 
proper  time,  unless  such  failure  is  intention- 
al, or  causes  an  injury  to  the  other  party 
which  cannot  be  compensated,  will  be  disre- 
garded and  set  aside  in  equity;  and  the  de- 
faulting party,  performing,  or  being  ready 
and  willing  to  perform,  at  a  subsequent  time, 
will  be  allowed  to  enforce  the  contract  not- 
withstanding delay.  In  short,  the  general 
doctrine  Is  applied  In  the  face  of  such  ex- 
press provision  declaring  the  contract  ended 
in  case  of  nonfulfillment  of  its  terms  at  the 
appointed  day,  unless  the  agreement  is  so 
worded  that  a  compliance  with  these  terms 
at  the  prescribed  time  is  made  a  condition 
precedent  to  the  vesting  of  any  rights." 
**Where  the  clause  provides  for  a  forfeiture 
upon  the  nonpayment  of  the  purchase  price 
at  the  time  stipulated,  and  Is  therefore  In- 
tended to  secure  punctuality  in  payment,  it 
has  been  regarded  as  almost  a  matter  of 
course  for  equity  to  disregard  it  and  permit 
a  subsequent  payment,  since  Interest  is  treat- 
ed as  a  sufficient  compensation  for  delay. 
But  even  here  the  delay  must  not  be  willful, 
nor  the  delay  unreasonable."  Pomeroy,  Spe- 
cif. Perform.  §§  379,  380;  Waterman,  Specif. 
Perform.  §  437. 

I  hold  that  this  provision  for  a  payment 
Is  not  a  condition  precedent,  but  subsequent, 
and  that  an  estate  vested  subject  to  be  de- 
feated, under  circumstances,  by  nonpayment 
!  Under  these  principles,  equity  has  power  to 
disregard  this  forfeiture.  Especially  under 
the  circumstances  of  this  case,  as  stated  in 
the  bill,  which  circumstances  are  that  Elder 
did  not  furnish  abstract  of  title  or  a  deed, 
or  offer  to  do  so,  and  his  title  at  the  date  fix- 
ed for  payment  was  bad,  to  a  material  part 
of  the  land.  *'If  the  defendant's  delay  or  de- 
fault has  caused  the  plaintiff's  failure  to 
perform  in  time,  he  cannot  object  to.  such 
failure  as  a  defense,  however  plain  and  ex- 
plicit may  be  the  provision  of  the  contract 
requiring  punctuality.  A  vendor  who  can- 
not make  a  clear  title  In  time  cannot  set 
up  the  purchaser's  default  in  prompt  pay- 
ment of  price."  Pomeroy,  Specif.  Perform. 
§  381.  "But  if  a  party  who  insists  upon  ex- 
act time  has  himself  been  the  cause  of  de- 
lay, a  court  will  notwithstanding  decree  spe- 
cific performance.  The  vendor  Is  not  enti- 
tled to  forfeit  the  contract,  as  against  the 
vendee,  when  he  is  himself  in  no  condition 
to  perform,  even  though  by  the  terms  of  a 
contract  he  has  right  to  declare  it  forfeited, 
and  retain  what  has  been  paid,  if  the  ven- 
dee makes  the  default."  Waterman,  Specif. 
Perform.  §  436.  Suppose  Staggers  had  gone 
with  his  money  to  pay  Elder  on  the  day; 
he  would  have  found  title  defective,  and 
equity  will  not  require  him  to  do  a  useless 
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thing,  and  forfeit  bis  right  "A  tender  of 
performance  need  not  be  made  when  It 
would  be  wholly  nugatory,  as  where  the  ven- 
dor is  unable  to  carry  out  the  contract  by 
reason  of  liens."  Waterman,  Specif.  Per- 
form. 8  446. 

Here  is  another  reason  for  equity  to  relieve ' 
against  the  letter  of  the  contract  Accord- 
ing to  the  bill,  Elder,  after  the  day  for  pay- 
ment joined  with  others  who  had  sold  coal 
in  employing  lawyers  to  investigate  title, 
and  dispensed  with  payment  until  abstracts 
should  be  made,  and  agreed  that  the  con- 
tracts remain  in  force.  "Though  time  have 
been  expressly  made  of  the  essence  of  the 
contract  yet  the  benefit  of  such  an  agree- 
ment may  be  waived,  either  at  law  or  in 
equity."  2  Lomax,  Dig.  72.  "Specific  per^ 
formance  may  be  decreed  in  favor  of  a  par- 
ty who  has  failed  to  perform  his  part  of  the 
agreement  if  he  can  show  acquiescence  in 
the  delay  by  the  other  party,  or  acceptance  of 
a  substitute  for  literal  performance."  Waters 
man,  Specific  Perform.  S  478.  "A  party  may 
waive  a  condition,  or  treat  the  contract  after 
default  as  continuing  in  force,  in  which  case 
he  cannot  insist  on  a  forfeiture."  Water- 
man, Specif.  Perform.  §§  449,  480. 

It  is  said  that  waiving  strict  compliance, 
yet  the  11  months  between  the  day  of  pay- 
ment and  day  of  tender  is  too  great  a  delay. 
The  answer  is  that  the  chosen  attorneys  of 
Elder  were  in  the  work  of  examining  the 
titles  to  various  tracts— Elder's  among  them 
—and  he  agreed  to  await  their  report  It 
may  be  that  it  was  a  long  time  to  examine 
title;  but  the  bill  represents  that  Elder  aid- 
ed in  the  work,  employed  the  attorneys,  and 
did  not  insist  on  haste,  but  consented  to  such 
delay,  recognizing  right  to  complete  the  sale 
when  report  on  title  should  come. 

It  is  objected  that  the  gas  company  has 
no  right  to  sue  on  these  contracts,  because 
there  was  no  contract  by  Elder  with  it  and 
because  the  corporation  was  not  in  being  at 
its  date.  By  the  contracts  Staggers  acquired 
an  estate.  He  assigned  to  Pearsalls,  and 
they  purchased  in  trust  for  the  contemplated 
corporation,  or  Its  component  organizers. 
Pearsalls,  by  deed,  conveyed  their  estate  un- 
der the  contracts  to  the  corporation.  Now,  it 
does  seem  that  the  right  is  vested  in  the 
corporation,  if  these  tacts  are  true.  The  bill 
charges  that  Elder  recognized  the  coming 
corporation  as  owner  of  the  contracts.  The 
Pearsalls  held  as  trustees  for  it  and  they 
executed  the  trust  by  their  accepted  deed. 
Whatever  rights  were  under  the  contracts, 
they  came  to  It  We  held  in  Bank  v.  Lumber 
Ck>mpany,  S2  W.  Ya.  357,  9  S.  E.  243,  that  a 
deed  made  and  delivered  In  escrow  for  a  cor- 
poration not  yet  incorporated,  named  as  gran- 
tee, and  delivered  to  it  when  incorporated, 
was  valid.  Here  the  estate  was  held  by  in- 
dividuals as  trustees,  and  passed  to  the  cor- 
poration when  it  came  into  being.  It  is  not 
necessary  to  say  that  Elder  treated  with  the 
corporation,  as  he  contracted  with  a  natural 


person  an  estate  which  finally  went  to  the 
corporation,  and  this  makes  a  privity  be- 
tween it  and  Elder.  "As  a  corporation  may, 
In  most  states,  ratify  or  adopt  a  contract 
made  in  its  behalf  by  promoters  before  in- 
corporation, and  thus  become  liable  thereon, 
it  may  thus  also  acquire  the  right  to  en- 
force the  same.  By  such  ratification  or  adop- 
tion it  makes  such  contract  its  own,  and 
may  sue  thereon  in  its  name.  When  a  con- 
tract by  the  promoters  of  a  corporation  with 
the  owner  of  land,  under  which  the  latter 
agrees  to  sell  the  land  to  the  corporation 
when  organized,  is  adopted  by  the  coriMra- 
tlon,  it  may  sue  for  specific  performance." 
1  Cook  on  Ck)rp.  §  102.  We  are  not  in  a 
court  of  law,  but  in  equity,  which  looks  at 
substance,  and  will  not  allow  a  lawful  con- 
tract to  be  worthless  on  purely  technical 
ground.  The  corporation  accepted  the  deed 
from  Pearsalls. 

It  seems  to  me  that  Staggers,  the  Pear- 
salls, and  their  associates-  should  be  made 
parties.  This  was  not  assigned  as  ground  of 
demurrer.  It  may  be  thought  that  this  is 
ground  of  sustaining  the  decree  of  dismissal, 
but  I  do  not  think  so,  as  the  court  should 
have  required  them  to  be  made  parties,  un- 
der section  58^  c  125,  Code  1890. 

Our  conclusion  Is  to  reverse  the  decree, 
overrule  the  demurrer  to  the  second  amend- 
ed bill,  direct  the  plaintiff  to  amend  by  mak- 
ing the  persons  indicated  parties,  and  re- 
mand the  cause,  with  direction  that  a  rale 
be  given  the  defendants  to  answer,  and  for 
further  proceedings. 

(M  W.  Va.  250) 
CLIFTON  V.  TOWN  OP  WESTON. 
(Supreme  Court  of  Appeals  of  West  Yirginla. 
Nov.  28,  190a) 

AFFIRMATIVE  ALLEGATION  —  BURDEN  OF 
PROOF— LIMITATIONS  —  MANDATORY  INJUNO- 
TION— OBSTRUCTION  OF  HIGHWAY. 

1.  A  bill  alleges  that  certain  deeds  of  plaintiff 
cover  a  certain  strip  of  ground  claimed  bv  the 
defendant  as  part  of  a  pnblic  street,  which  is 
denied  by  the  answer.  The  burden  of  proof  Is 
on  the  plaintiff  to  establish  such  allegation. 

2.  The  bill  alleges  title  by  adverse  possession, 
which  is  denied  by  the  answer.  The  burden  of 
proof  is  on  the  plaintiff  to  show  that  such  pos- 
session for  the  period  of  10  years  has  been  con- 
tinuons,  actual,  hostile^  notorious,  and  exclusive. 

8.  The  syllabus  in  the  case  of  Ralston  v.  Wes- 
ton, 33  S.  E.  826,  46  W.  Ya.  554,  76  Am.  St. 
Rep.  834,  approved. 

4.  In  a  case  plainly  calling  for  It,  a  mandatory 
injunction  will  be  awarded  to  compel  a  nuis- 
ancer to  remove  obstructions  from  a  public  high- 
way. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Lewis  County; 
0.  C  Hlgglnbotbam,  Special  Judge. 

Bill  by  Ella  Clifton  against  the  town  of 
Weston.  From  a  decree  dissolving  an  in- 
junction, plaintiff  appeals.    Affirmed. 

W.  W.  Brannon  and  H.  M.  Russell,  for 
appellant    Edward  A.  Brannon,  for  appellee. 

f  4.  Sm  Highways,  vol.  25.  C«nt  Dig.  89  ttO.  431. 
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DBNT,  J.    Blla  Clifton  complains  of  a  de- 
cree of  the  drcnit  court  of  Lewia  county  dla- 
Bolying  an  Injunction  obtained  by  her  against 
the  town  of  Weston.    Deducting  from  the  bill 
and  answer  the  numerous,  cumbrous,  and  un- 
necessary allegations  contained  therein,  this 
controyersy  narrows  itself  to  the  right  of  the 
public  to  an  easement*  for  public  uses  in  a 
small  strip  of  ground  situated  within  or  ad- 
jacent to  Mulberry   street  in  the  town  of 
Weston.    Plaintiff  claims  this  strip,  first,  by 
virtue  of  her  title  papers  for  certain  lots  abut- 
ting on  Mulberry  street;   second,  by  virtue  of 
long  continuous  adverse  possession  thereto  un- 
der claim  or  color  of  title.     The  defendant 
positively  denies  both  of  these  claims.    This 
casts  on  the  plaintiff  the  burden  of  making 
good  such  claims  by  her  proof.     As  to  the 
first,  she  Introduces  no  evidence  to  establish 
it;  hence  we  may  juf^y  regard  it  as  abandon- 
ed.    As  to  the  second,  plaintiff  falls  to  show 
such  hostile,  actual,  notorious,  exclusive,  con- 
tiuuouff  possession  under  claim   of  title  aa 
would  destroy  the  public  easement    The  title 
to  the  land  is  not  involved.     Her  deeds  for 
her  lots  confer  on  plaintiff  the  title  to  the 
land  to  the  middle  of  Mulberry  street,  subject 
only  to  the  public  easement,  and  she  has  the 
right  to  the  possession  and  use  of  the  same 
so  long  as  she  does  not  interfere  with  such 
public  easement    Spencer  v.  Point  Pleasant 
R.  R.  Co.,  23  W.  Va.  406;  Ralston  v.  Weston, 
46  W.  Ve.  544,  38  S.  B.  328,  76  Am.  St  Rep. 
834.    Her  possession  and  indosure  thereof  is 
not  hostile  to  the  public  so  long  as  the  ease- 
ment is  not  needed  for  public  use.    It  will  be 
presumed  that  such  possession  is  in  subordi- 
nation to  the  rights  of  the  public  until  there 
Is  a  plain  and  positive  disclaimer  of  the  public 
rights,  the  assertion  of  adverse  title,  and  no- 
tice to  the  proper  legal  authorities.    Flynn  v. 
Lee,  81  W.  Va.  487,  7  S.  B.  430;   Hudson  v. 
Putney,  14  W.  Va.  661;    Clarke  v.  McClure, 
10  Grat  805;   Jarvis  v.  Orafton,  44  W.  Va. 
453,  30  S.  B.  178;   Taylor  v.  Phllippi,  35  W. 
Va.  554,  14  S.  B.  130.     Nor  will  her  posses- 
sion and  obstruction  thereof  by  fences  and 
buildings  be  deemed  a  public  nuisance,  but 
rather  a  permissible  use,  until  she  has  notice 
to   remove  such   obstructions.     So  that  her 
holding  could  not  be  deemed  adverse  until  she 
refused    to    remove    such    obstructions    and 
brought  home  notice  to  the  proper  authorities 
that  she  was  claiming  possession  not  in  sub- 
ordination to,  but  in  opposition  to,  the  public 
easement    While  she  holds  the  title  to  the 
land,  the  public  easement  therein  is  common 
property,  in  which  she  enjoys  the  right  of  user 
along  with  the  public  generally,  and  there  is 
no  good  reason  why  she  should  not  use  the 
whole  thereof,  and  the  public  easement  re- 
main in  abeyance,  until  such  time  as  the  pub- 
lic necessities  might  require  the  same.    The 
law  never  presumes  that  a  citizen,  whose  duty 
Js  to  preserve,  is  engaged  in  destroying,  public 
rights,  until  the  undutiful  intent  of  such  citi- 
zen is  established  by  her  own  evidence.    If  It 
was  her  original  purpose  to  defraud  the  pub- 


lic in  taldng  possession  of  the  street,  she 
should  now  be  able  to  establish  such  intention, 
with  notice  to  the  proper  legal  authorities. 
Failing  to  do  so,  the  presumption  must  be  in 
favor  of  the  integrity  of  her  citizenship  and 
the  legality  of  her  actions.  Foley  v.  County 
Court  (decided  at  this  term)  46  S.  B.  246; 
Commonwealth  v.  Moorehead,  118  Pa.  344,  12 
Atl.  424,  4  Am.  St  Rep.  5d9.  Bven  allowing 
the  statute  of  limitations  applicable  to  cases 
of  this  character,  under  the  decision  of  Wheel- 
hig  V.  Campbell,  12  W.  Va.  36,  plaintiff  has 
failed  to  establish  her  right  to  the  benefit 
thereof.  This  court,  however,  has  emphatical- 
ly and  advisedly  disapproved  of  the  doctrine 
sought  to  be  established  in  the  case  of  Wheel- 
ing V.  Campbell,  and  since  unwittingly  follow- 
ed in  some  subsequent  cases,  and  has  finally 
determined  that  such  doctrine  is  not  now,  and 
never  was,  the  law  of  this  state.  Ralston  v. 
Weston,  46  W.  Va.  644,  33  S.  B.  826,  76  Am. 
St  Rep.  834.  The  plaintiflF  insists  that  if  the 
law  is  adhered  to,  many  persons  In  Weston 
will  suffer  the  loss  of  valuable  property  they 
have  acquired  by  fencing  in  the  public  high- 
ways of  the  town.  If  such  be  true,  they 
ought  to  suffer.  Persons  who  are  so  indiffer- 
ent to  the  Golden  Rule  and  their  public  obliga- 
tions as  to  make  the  destruction  of  public  ease- 
ments the  source  of  private  gain  deserve  no 
commiseration  at  the  hands  of  violated  law. 
The  more  there  are  of  such' persons,  the  great- 
er the  need  of  those  sovereign  principles  that 
prevent  private  aggression  of  public  rights. 
The  mistaken  departure  from  these  principles 
In  the  case  of  Wheeling  v.  Campbell  has 
caused  endless  fictitious  claims  to  portions  of 
the  public  highways  to  q^rlng  up  all  over  the 
state,  to  be  bolstered  up  by  false  swearing 
and  manufactured  evidence,  to  the  great  detri- 
ment of  public  interests  and  private  morality. 
The  law  as  vindicated  will  put  a  stop  to  all 
such  claims,  restore  respect  for  public  rights, 
and  promote  the  welfare  and  peace  of  all  com- 
munities alike.  No  man  can  or  should  be 
permitted  to  acquire  in  any  manner  whatso- 
ever the  sovereign  rights  of  the  people  con- 
trary to  their  sovereign  will.  Opposition  to 
this  doctrine  tends  to  anarchy  pure  and  sim- 
ple. 

The  court  has  already  said  so  much  on  tbe 
subject  of  public  easements  heretofore  that  a 
continuance  thereof  has  become  nothing  more 
than  a  vain  repetition  and  a  waste  of  words. 
Foley  V.  County  Court  and  Ralston  v.  Wes- 
ton, cited;  McClellan  v.  Weston,  49  W.  Va. 
660,  39  S.  E.  670,  55  L.  R.  A.  898;  Weston 
V.  Ralston,  48  W.  Va.  170,  36  S.  E.  446.  The 
circuit  court  dismissed  the  plaintiff's  bill,  and 
wholly  ignored  the  defendant's  prayer  for  af- 
firmative relief.  The  dismissal  of  the  bill 
thus  carried  the  answer  with  It,  and  was 
equivalent  to  a  refusal  of  the  relief  prayed. 
By  the  dismissal  of  the  bill  the  matter  In 
controversy  was  determined  against  the  plain- 
tiff, and  became  res  adjudicata,  and,  having 
the  parties  before  It  the  court  should  have 
gone  on,  and  given  the  defendant  complete  re- 
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lief,  80  as  to  end  the  litigation  between  the 
parties  over  the  subject-matter  of  the  stdt 
The  dismissal  of  the  bill  carries  with  it  the 
general  replication,  and  leaves  the  answer,  In 
so  far  as  it  seeks  afflrmatlye  relief,  without 
replication.  Under  section  35,  c.  125,  Code 
1899,  its  affirmative  allegation  on  which  is 
founded  its  prayer  for  affirmative  relief  must 
be  taken  to  be  true.  The  only  real  question 
of  controversy  presented  by  both  bill  and  an- 
swer was  as  to  whether  the  survey  and  plat 
made  by  Peter  Flesher  of  Mulberry  streert: 
were  correct  The  plaintiff  alleged  they  were 
not,  but  failed  to  sustain  such  allegation  by 
proof,  and  her  bill  was  dismissed.  This  was 
an  adjudication  of  the  issue  in  favor  of  the 
defendant  From  the  proof  and  the  pleadings 
it  is  apparent  that  the  plaintiff  abandoned 
claim  to  the  controverted  strip  of  ground  un- 
der her  title  papers,  and  relied  wholly  on  her 
possession  under  the  statute  of  limitations  to 
destroy  the  public  easement  This  being  de- 
termined against  her,  she  was  without  a  case, 
and  presented  no  defense  to  the  affirmative 
allegations  and  prayer  of  the  answer.  Such 
being  the  state  of  the  pleadings,  the  court 
should  have  entered  a  decree  forever  settling 
the  controversy  between  the  parties  in  accord- 
ance with  the  prayer  of  the  answer,  and  thus 
put  an  end  to  further  litigation. 

The  decree  Is  amended  so  as  to  award  a 
mandatory  injunction  requiring  the  plaintiff  to 
remove  all  obstructions  placed  by  her  on  Mul- 
berry street  as  shown  by  the  survey  and  plat 
of  Peter  Flesher,  and,  as  so  amended.  Is  af- 
firmed, and  tbe  cause  is  remanded  to  the  cir- 
cuit court,  with  directions  to  enforce  the  per- 
formance of  such  mandatory  injunction. 

On  Petition  for  Rebearing. 

Plaintiff  Insists  that  the  affirmative  of  the 
issue  in  this  case  was  on  the  defendant 
The  only  issue  presented  by  the  bill  and  an- 
swer and  general  replication  was  as  to 
whether  the  plaintiff's  deeds  covered  the 
strip  of  land  In  controversy.  Plaintiff  alleg- 
ed that  they  did,  and  further  alleged  that 
the  survey  made  by  Peter  Flesher  was  In- 
correct, in  that  it  showed  that  plalntiiTs 
deeds  did  not  cover  the  strip  of  land  in  con- 
troversy. If  plaintiff's  deeds  did  cover  the 
strip  of  land  In  controversy,  then  the  Peter 
Flesher  survey  would  be  Incorrect,  but,  if 
the  plaintiff's  deeds  did  not  cover  the  strip 
of  land  in  controversy,  thai  the  Peter  Flesh- 
er survey  Is  correct.  The  whole  issue,  there- 
fore, depended  on  whether  the  plaintifTs 
deeds  covered  the  strip  of  land  In  controver- 
sy. Plaintiff,  to  sustain  her  equity,  alleged 
that  they  did.  This  defendant  denied. 
Hence  the  issue.  Without  such  affirmative 
allegation,  the  plalntUTs  bill  was  without  eq- 
uity. When  such  allegation  is  denied,  tbe 
equity  is  denied,  unless  sustained  by  proof. 
Not  only  had  plaintiff  the  affirmative  of  the 
issue,  but  It  entirely  depended  on  plaintiff's 
title  papers,  for  the  defendant  had  none.  Not 
only  had  plaintiff  the  affirmative  of  the  is- 


sue, but.  If  true,  the  proofs  thereof  were  en- 
tirely In  her  possession  and  under  her  con- 
trol. The  case  that  plaintiff  relief  upon  aa 
sustaining  the  proposition  that  the  burden 
of  proof  Is  on  tbe  defendant  is  the  case  of 
Mason  City  S.  &  M.  Go.  v.  Town  of  Mason, 
23  W.  Va.  211.  A  careful  comparison  be- 
tween the  cases  will  show  that  they  material- 
ly differ  with  each  other  in  every  respect 
In  the  former  case  the  dedication  of  the 
streets  sought  to  be  opened  was  denied,  and 
it  was  admitted  in  the  pleadings  that  plain- 
tiff's title  papers  covered  the  same.  On  page 
21S,  Judge  Woods  says:  "The  answer,  in 
general  terms,  denies  that  plaintiff  Is  seised 
in  fee  simple  of  the  lands  claimed  by  It,  but 
does  not  deny  that  the  plaintiff  claims  title 
through  the  several  conveyances  filed  with 
the  bill,  or  that  they  do  not  Include  the  land 
claimed  by  plaintiff,  or  that  the  deeds  do 
not  pass  the  title  to  said  lands,  or  that  the 
several  grantors  did  not  In  fact  execute  and 
deliver  said  conveyances  to  said  several  gran- 
tees, or  pretend  to  show  that  said  deeds  con- 
vey or  reserve  to  the  defendant  said  'Wide' 
alley  and  Alley  D." 

In  the  present  case  the  dedication  of  Mul- 
berry street  is  admitted  by  plaintiff's  title 
papers,  and  It  Is  positively  denied  that  such 
title  papers  cover  the  strip  of  ground  in  con- 
troversy, but  that,  to  the  contrary,  they  rec- 
ognize the  same  as  a  part  of  Mulberry  street 
In  the  former  case  the  statute  of  limitations 
was  Involved,  but  by  the  settled  decisions  of 
this  court  that  question  has  been  entirely 
eliminated  from  this  case.  Hence  such  for- 
mer case  is  no  authority  for  shifting  the  af- 
firmative of  the  issue  from  the  plaintiff  to 
the  defendant.  There  is  another  reason 
which  I  suggest  and  In  which  the  court  does 
not  unite,  that  must  have  some  force  In  the 
future  determination  of  similar  cases,  as 
bearing  on  the  burden  of  proof;  and  this  is 
that,  since  the  determination  of  the  case  be- 
fore referred  to,  the  Legislature  has  seen  fit 
to  recognize  town  councils  as  Inferior  Judi- 
cial tribunals  in  the  determination  of  ques- 
tions Involving  the  rights  of  individuals  and 
property,  and  has  made  their  decision  sub- 
ject to  review  by  the  higher  Judicial  tribu- 
nals of  the  state.  Section  2,  c.  110,  Ck>de 
1899.  It  has  thereby  rendered  unnecessary 
the  appeal  to  equity  In  such  cases  unless  Ir- 
reparable injury  is  threatened,  or  it  is  nec- 
essary to  preserve  the  property  In  statu  quo 
until  the  right  thereto  can  be  properly  deter- 
mined. In  the  present  case  the  only  reason 
for  an  appeal  to  equity  is  because  the  defend- 
ant has  notified  the  plaintiff  to  move  her 
fence  back  off  the  street  She  had  a  perfect 
right  without  coming  into  equity  to  present 
her  case  to  the  town  council,  and,  on  a  find- 
ing adverse  to  her,  to  have  the  matter  review- 
ed by  the  higher  Judicial  tribunals  of  the 
state.  If  the  survey  of  Peter  Flesher  was  in- 
correct, she  had  the  right  to  bring  the  mat- 
ter to  the  attention  of  the  town  council,  and, 
on  their  failure  to  correct  it,  to  have  sucb  cor- 
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rection  made  by  the  circuit  court  Hence, 
so  far  as  the  case  shows,  she  had  a  perfectly 
adequate  remedy  at  law,  as  there  Is  no  proof 
that  she  had  applied  to  the  town  council  and 
they  had  refused  her  relief,  or  that  it  was 
in  any  way  preventing  her  from  obtaining  a 
bearing  of  her  grleyances,,  or  was  going  to 
seize  her  property.  The  town  council  is  a 
local  tribunal  authorized  to  hear  and  deter- 
mine all  questions  of  nuisance  between  Its 
citizens  and  the  public,  and  its  final  orders 
and  Judgments  are  subject  to  control  and 
reriew  by  the  higher  Judicial  tribunals  of  the 
state;  and  there  is  no  good  reason  why  it 
should  not  be  appealed  to  in  the  first  in- 
stance, unless  irreparable  damage  Is  about 
to  be  done  by  the  taking  of  property  con- 
trary to  law,  whlch.lt  is  powerless  to  ot  re- 
fuses to  prevent,  and,  if  the  plaintiff  disre- 
gards such  an  available  remedy,  he  should 
assume  the  burden  of  proving  his  equity. 

It  is  the  duty  of  this  court  to  give  to,  and 
Insist  that  proper  respect  should  be  given  to, 
the  determinations  of  all  Inferior  tribunals, 
and  throw  around  them  the  presumption  that 
they  will  afford  all  applicants  speedy  redress 
of  their  grievances  in  accordance  with  law, 
especially  when  the  law  affords  a  prompt  and 
legal  mode  for  reviewing  their  final  decisions 
by  higher  tribunals,  and  in  no  case  should  a 
resort  to  equity  be  entertained  when  such 
mode  of  i^eview  exists  and  furnishes  adequate 
relief.  Board  of  Education  v.  Holt,  Judge, 
51  W.  Va.  435,  41  S.  BL  337. 

The  town  council  of  Weston  is  authorised 
by  law  to  superintend  the  public  highways 
within  Its  Jurisdiction,  and  keep  them  free 
from  nuisances.  As  incidental  thereto,  it  has 
the  right  to  determine  when  a  nuisance  exists, 
and.  If  It  makes  such  determination  Throng- 
fully,  its  action  may  be  reviewed  and  re- 
versed by  writ  of  certiorari.  The  council  in 
thie  present  case  made  a  prelhnlnary  survey 
of  its  streets  according  to  plaintlfTs  title  pa- 
pers, and  found  that  plaintlfTs  fence  encroach- 
ed upon  the  street  It  thereupon  notified  her 
to  remove  the  same.  She,  without  applying 
to  the  council  for  relief  as  to  the  survey,  im- 
mediately obtained  an  injunction,  claiming 
that  her  title  papers  covered  the  strip  of 
^ound  claimed  to  be  a  part  of  Mulberry 
street  The  council  had  already  determined 
this  question  to  the  contrary—ex  parte,  it  is 
true—but  she  had  the  right  to  apply  to  it  for 
a  review  of  such  ex  parte  determination,  and 
sbe  had  no  right  to  the  aid  of  a  court  of 
equity  unless  she  could  allege  and  prove  that 
slie  was  threatened  with  Irreparable  injury,  or 
at  least  that  the  council  was  about  to  take 
ber  land  without  condemnation.  In  short,  to 
sustain  her  injunction,  she  must  both  allege 
and  prove  that  it  was  her  land  the  council 
-WAS  about  to  take  from  her  by  illegal  meth- 
ods. The  town  not  only  denied  that  it  was 
lier  land,  but  demanded  that  she  be  required 
to  abate  the  nuisance  maintained  thereon  by 
lier.  She  having  failed  to  maintain  her  case, 
tbe  court  could  not  do  otherwise  than  require 


her  to  abate  the  nuisance,  that  the  litigation 
between  the  parties  might  be  finally  ended. 
She  alleges  in  her  bill  that  she  will  be  greatly 
injured  by  the  loss  of  this  strip  of  ground. 
This  Is  denied  in  the  answer,  and  there  is  no 
proof  of  such  Injury.  She  still  insists  that 
she  Is  greatly  injured  by  the  retroactive  effect 
of  the  decision  in  the  case  of  Ralston  v.  Town 
of  Weston,  46  W".  Va.  544,  33  S.  E.  326,  76 
Am.  St  Rep.  834,  because  it  takes  from  her 
a  strip  of  ground  to  which  she  has  shown  no 
title,  except  that  she  has  occupied  and  used 
it  for  more  than  10  years.  In  short,  because 
the  public  has  magnanimously  permitted  her 
to  occupy  and  use  a  portion  of  the  public  high- 
way  for  more  than  10  years,  that  the  public 
easement  therein  has  been  thereby  destroyed, 
and  cannot  be  reclaimed  by  the  public  except 
by  condemnation  and  payment  of  compensa- 
tion therefor.  She  occupies  and  uses  the  pub- 
lic land  without  rental,  and,  when  the  public 
would  reclaim  it  she  demands  payment  for 
restoring  It  and  clahns  that  otherwise  she 
will  be  greatly  injured.  She  gets  all.  The 
public  gets  nothing,  but  must  pay  her  for  its 
own.  She  failed  to  show  that  her  title  papers 
covered  the  land  in  controversy;  hence  she  has 
failed  to  show  that  she  had  a  claim  of  title 
thereto,  as  her  claim  of  title  was  asserted  un- 
der such  title  papers,  and  mere  occupancy 
without  claim  of  title  will  not  vest  title  in 
her.  Her  claim  of  title  did  not  cover  the 
land.  In  addition,  all  sovereignty  resides  in 
the  people  of  this  country,  all  sovereign  rights 
belong  to  them,  and  the  title  to  all  lands  are 
derived  from  them.  The  plaintiff  holds  title 
to  her  lots  by  authority  of  the  people  alone. 
She  cannot  acquire  any  rights  in  the  public 
highways  except  by  appointment  or  Consent 
of  the  people,  as  the  highways  appertain  to 
the  people's  sovereign  rights;  and  the  decision 
of  any  court  it  matters  not  how  long  or  how 
often  acquiesced  in,  that  attempts  to  deprive 
the  people  of  their  sovereign  rights  contrary 
to  their  will  and  appointment,  should  be  re- 
garded as  a  nullity,  and  as  furnishing  no  rule 
on  which  to  found  the  rights  of  private  prop- 
erty, but  subject  to  disapproval  whenever 
properly  brought  in  question.  Such  decisions 
are  violative  of  the  fundamental  principles  of 
popular  government,  and  It  is  the  duty  of 
every  participator  in  the  people's  sovereignty, 
who  enjoys  rights  and  protection  thereunder, 
to  repudiate  the  benefits  of  such  decisions,  and 
seek  to  blot  them  out  at  their  earliest  oppor- 
tunity. As  such  decisions  are  not  merely 
malum  prohlbita,  but  malum  in  se,  every  citi- 
zen must  take  notice  of  their  vicious  charac- 
ter; and  if,  moved  by  covetousness,  any  citi- 
zen attempts  to  take  advantage  thereof  to  his 
private  emolument,  in  total  disregard  of  his 
sovereign  duties,  he  has  no  reason  to  com- 
plain when  he  is  deprived  of  his  unlawful 
gains  by  the  restoration  of  the  people*s  sover- 
eign rights  according  to  their  will  and  ap- 
pointment. 

The  high  character  and  extensive  learning 
of  the  Judges  who  render  a  decision  subversive 
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of  the  80Y6relgn  rights  of  the  people  add  to 
such  decision  neither  strength  nor  potency,  but 
only  tend  to  show  the  Imperfection  of  the 
humaa  intellect,  and  that  wisdom  is  not  con- 
fined to  the  sages,  but  that  they  may  some- 
times be  led  to  their  advantage  by  a  "little 
child.- 

Upon  Application  for  Rehearing. 

BRANNON,  J.  It  was  claimed  in  oral  ar- 
gument that  the  bill  states  that  Ella  Olifton 
owns  the  disputed  strip  of  ground,  because 
included  in  her  deed,  and  that  it  is  not  a  part 
of  Mulberry  street,  and  that  the  answer  does 
not  deny  this,  and  that  the  bill  ought  to  be 
taken  for  true,  and  thus  establish  her  right 
to  the  ground  free  of  street  servitude.  This 
contention  cannot  be  sustained  by  bill  and 
answer.  The  bill  asserts  that  the  disputed 
strip  is  the  plaintiff's,  not  a  part  of  the 
street  The  answer  asserts  that  it  is  a  pari: 
of  the  street,  and  not  within  the  plaintiff's 
deed.  The  whole  drift  and  general  intent  of 
the  answer  is  in  denial  of  the  facts  alleged 
for  relief  in  the  bill.  It  fairly  denies  it  logic- 
ally. They  both  cannot  logically  coexist  in 
harmony.  If  the  one  is  true,  the  other  is  not 
An  answer  is  sufficient  if  it  substantially  de- 
nies the  bUl.  Mason  City  Salt  &  Mining  Co. 
V.  Town  of  Mason,  23  W.  Va.  211.  Such  is 
the  result  upon  a  general  construction  of  bill 
and  answer.  But  look  at  the  specific  allega- 
tions. The  bill  says  that  plaintiff  owns  the 
ground  which  the  town  is  about  to  take,  and 
it  is  not  a  part  of  Mulberry  street  The  an- 
swer pointedly  says  that  the  street  as  laid 
out  on  the  plan  of  Butcher's  Addition  was  50 
feet  in  width  in  front  of  the  Clifton  property, 
and  when  dedicated  and  accepted  had  that 
width,  but  that  ''said  street  has  been  en- 
croached upon  by  the  plaintiff  during  the 
time  of  her  ownership  of  the  property  adjoin- 
ing until  said  street  is  now  narrowed  to  the 
width  of  89  feet  at  its  widest  point,  and  37 
feet  at  its  narrowest  point."  It  charges  that 
the  plaintiff  has  deliberately  moved  out  her 
fencing  upon  said  Mulberry  street  to  the  ex- 
tent of  22  feet  as  a  part  of  her  property. 
Respondent  charges  that  no  part  of  said 
street  was  ever  conveyed  or  ever  purported 
to  be  conveyed  by  any  deed  to  the  plaintiff, 
but  that  she  "deliberately  moved  out  her 
fence  and  included  said  strip  within  her  prop- 
erty." It  again  asserts  that  she  claims 
ground  beyond  her  deeds,  and  adds:  *'He- 
spondent  charges  that  the  plaintiff  has  inclos- 
ed within  her  lot  ground  of  the  width  of  22 
feet  and  that  she  has  thus  100  feet  called 
for  in  her  title  papers,  exclusive  of  the  strip 
of  Mulberry  street  inclosed  by  her."  How 
can  it  be  said  that  the  answer  does  not  deny 
the  allegation  of  the  bill  that  the  plaintlfiTs 
deed  covers  the  disputed  strip,  and  that  she 
has  not  invaded  the  street  or  inclosed  any  of 
it?  In  other  clauses  the  answer  denies  this 
matter  of  the  bill. 

In  view  of  an  earnest  argument  on  a  peti- 
tion  for  rehearing  as  to  the  harden  of  proof, 


I  deem  It  proper  to  discuss  that  question. 
Upon  whom  rests  the  burden  of  proof  in  this 
case?  As  Just  stated,  the  bill  avers  that  the 
plaintiff's  deed  includes  the  strip  In  contro- 
versy. A  plaintiff  in  ejectment  or  trespass, 
or  in  chancery,  suing  to  recover  ground,  or 
damages  to  it  or  rights  in  it  must  lay  down 
his  deed  upon  the  ground,  to  see  whether  it 
covers  it  He  cannot  succeed  without  show- 
ing it  to  be  his  ground.  This  is  affirmative 
matter.  He  cannot  call  upon  the  defendant 
to  prove  that  he  is  in  the  right  and  the 
charge  against  him  false.  The  plaintiff  says 
her  deed  gives  her  lots  100  feet  in  length.  She 
admits  that  where  that  100  feet  ends  at  the 
west  end  of  her  lots  is  Mulberry  street  Is 
she  not  called  on  to  prove  Just  how  far  her 
100  feet  goes— where  her  deed  goes?  Or  la 
she  not  called  upon  to  show  the  line  of  the 
street— where  the  50  feet  goes?  When  she 
shows  one  or  both,  she  shows  the  true  loca- 
tion of  lot  and  street  and  shows  either  that 
she  does  or  does  not  Invade  the  street  This 
is  affirmative,  not  negative,  matter.  It  is 
capable  of  physical  proof.  Simply  because 
an  answer  asserts  affirmative  facts  by  way 
of  denial  of  affirmative  facts  of  a  bill  does 
not  put  the  burden  on  the  defendant  An 
answer  may  simply  deny  by  negative  words 
the  allegation  of  a  bill,  or  it  may  deny  the 
bill  by  asserting  facts  logically  denying  it- 
facts  which,  if  true,  render  it  false.  This  is 
not  confession  and  avoidance.  It  lacks  the 
element  of  confession.  It  is  traverse.  The 
facts  deny  the  truth  of  the  allegation,  by 
making  it  Impossible  for  that  allegation  to 
be  true.  "As  a  general  rule,  the  burden  of 
proof  rests  with  that  party  who  would  be 
defeated  if  no  evidence  at  all  were  offered." 

II  Amer.  &  Eng.  Ency.  L.  (2d  Ed.)  335.  Can 
it  be  thought  that  the  plaintiff  could  succeed 
without  proof?  The  plaintiff  says  that  the 
strip  In  dispute  is  not  a  part  of  the  street 
She  must  prove  it  It  cannot  be  thought 
that  because  this  assertion  is  in  negative 
form,  the  plaintiff  is  excused  from  proving 
it  and  the  defendant  must  prove  that  it  is 
a  part  of  the  street  "It  is  well  settled  that 
whoever  asserts  a  claim  or  defense  which  de- 
pends upon  a  negative  must  as  in  other 
cases,  establish  the  truth  of  the  allegation.'* 
1  Jones  on  Ev.  §  178;  giving  the  instance 
where  a  party  asserts  that  another  did  not 
build  according  to  specifications,  that  proper 
care  had  not  been  used,  and  other  instances. 
'*The  burden  of  proving  any  given  claim  or 
defense  rests  upon  the  one  who  asserts  it 
Whoever  desires  any  court  to  give  Judgment 
as  to  any  legal  right  or  liability  dependent 
on  the  existence  or  nonexistence  of  facts 
which  he  asserts  or  denies  to  exist  must 
prove  that  those  facts  do  or  do  not  exist** 
Id.  **The  burden  is  upon  him  who  asserts 
the  affirmative  in  substance,  rather  than  ic 
mere  form."  Id.  We  find  ii  5  Eng.  &  Amer. 
Ency.  L.  28,  this,  after  statement  that  the 
form  of  allegation,  whether  negative  or  af- 
firmative, is  of  no  consequence:    ^'If,  regard- 
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leas  of  teniiB,  it  is  borne  in  mind  that  when 
the  issue  is  Joined  he  has.  the  burden  of 
proof  who  seeks  to  move  the  court  to  act  in 
his  favor,  the  question  of  whether  the 
grounds  of  his  claim  are  alleged  affirmative- 
ly or  negatively  is  really  of  no  consequence. 
And  if  the  term  'affirmative'  la  insisted  up- 
on as  being  inseparable  from  the  'burden 
of  proof/  it  must  be  remembered  that  the 
afiOrmative  of  the  issue  does  not  depend  up- 
on the  form  of  the  pleading,  but  the  rule  is 
concerned  with  the  substance  of  the  issue, 
and  that  only.  Therefore,  where  the  proof 
of  negative  matters  is  essential  to  the  main- 
tenance of  a  cause  of  action,  tliis  may  ne- 
cessitate a  negative  averment,  and  the  plain- 
tiff has  the  burden  of  proving  it,  because, 
Jooking  at  the  substance  of  the  issue  as  a 
whole,  he  must  be  regarded  as  asserting  the 
affirmative  thereof.''  Apply  this  law  in  this 
case.  To  succeed,  the  plaintiff  must,  as  she 
did,  assert  two  facts:  First,  that  her  deed 
covered  the  ground  in  dispute;  second,  that 
the  street  did  not  And  she  had  to  prove 
one  or  the  other,  and  thereby  prove  both. 
She  asserted  a  tort  by  the  town,  and  she 
must  prove  the  elements  going  to  constitute 
the  tort;  otherwise  she  would  faiL  The 
plaintiff  must  prove  a  tort 

But  it  is  contended  that  the  town  failed 
to  prove  that  Peter  Fiesher's  survey  and  plat 
show  the  true  location  of  the  street  To  this 
there  are  two  answers:  The  first  is  that  "it 
Is  incumbent  on  the  plaintiff  to  show  by  al- 
legations and  proof  his  right  to  a  decree  be- 
fore he  can  require  the  defendant  to  sus- 
tain the  affirmiitive  allegations  of  his  an- 
swer." Bryant  v.  Groves,  42  W.  Va.  10,  24 
S.  B.  e05.  Plaintiff  had  to  prove  that  her 
lots,  and  not  the  street,  covered  tliis  ground, 
before  demanding  proof  that  the  Flesher 
plat  is  correct  It  might  be  incorrect,  and 
yet  the  claim  of  the  plaintiff  wholly  or  par- 
tially incorrect  The  second  answer  is  that 
the  plaintiff  in  her  bill  first  presented  Flesh- 
er*s  survey  as  the  claim  of  the  town,  and 
affirmed  that  its  basis  was  an  old  line,  called 
the  "Banks  Ihie,"  and  that  that  line  had 
not  been  properly  located  by  Flesher,  and  his 
survey  was  not  correct  The.  answer  denied 
this  by  asserting  that  Flesher's  survey  was 
correct  The  town  did  not,  but  the  plaintiff 
did,  thus  assume  the  burden  of  proof  as  to 
this  survey.  Under  law  above  given,  she 
was  called  u^on,  not  to  prove  a  logical  neg- 
ative, but  to  show  where  the  Banks  line  is— 
where  the  street  is— and  thus  overthrow 
Flesher's  plat  She  must  herself  show  the 
true  physical  location  of  that  line,  and  de- 
feat that  plat  and  sustain  her  own  assertion. 
We  must  not  too  much  rely  on  the  rule  that 
a  negative  cannot  be  proven,  but  look  at  the 
substance  of  the  issue,  not  merely  the  form 
of  the  allegation. 

The  case  of  Mason  City  Salt  &  Mining  Oo. 
V.  Mason,  23  W.  Va.  211,  is  cited  as  pointed 
authority  to  sustain  the  appellant    It  can- 


not rule  this  pase.  There  the  bin  asserts 
title  in  the  plahitiff  by  deeds,  and  that  they 
covered  the  ground  which  the  town  proposed 
to  open  as  a  street;  also  that  the  plaintiff 
had  possession  for  a  time  sufficient  to  give 
title— and  thus  sets  up  two  reasons  showing 
title.  The  answer  denied  neither.  The  court 
said  that  the  answer  did  not  deny  that  the 
plaintiff  claimed  title  by  its  deeds;  did  not 
deny  that  Its  deeds  covered  the  disputed 
ground,  or  that  they  did  not  pass  title  to  it; 
and  did  not  deny  the  possession  alleged  by 
the  bill  as  giving  title.  How  could  the  plain- 
tiff be  asked  to  prove  those  matters,  when 
they  were  not  denied?  The  answer  was  held 
not  good  to  put  those  matters  in  issue.  Of 
course,  the  defendant  was  held  to  prove 
matter  not  denying  the  answer-^affirmative 
matter,  such  as  dedication.  The  syllabus 
shows,  if  there  had  been  a  proper  answer 
denying  that  the  plaintiff's  deeds  covered  the 
ground  in  dispute,  and  claiming  it  as  a  street 
and  denying  possession,  it  would  have  called 
upon  the  plaintiff  to  prove  those  matters. 
It  sustains  the  position  taken  in  this  case, 
when  properly  read.  Seim  v.  O'Grady,  42 
W.  Va.  77,  24  S.  E.  ©94,  is  a  case  where  a 
bill  was  filed  to  sell  a  curtesy  for  a  judg- 
ment in  land  bought  by  the  wife,  but  to 
whom  no  deed  was  made  in  her  lifetime,  but 
was  made  to  her  heirs  after  her  death,  which 
deed  acknowledged  payment  of  purchase 
money  by  her.  Defendants  set  up  that  she 
only  paid  part  of  it,  and  they  had  paid  the 
balance.  This  was  affirmative  matter,  which 
rested  on  the  defense  to  prove.  The  court 
said,  as  the  deed  acknowledged  payment  by 
her,  its  recital  was  evidence  against  the 
heirs,  and  made  a  prima  facie  case  of  pay- 
ment by  her,  which  the  defendant  must  meet. 
The  case  is  no  authority  in  this  case. 

As  to  the  contention  that  the  decision  in 
Wheeling  v.  Campbell,  12  W.  Va.  36,  that 
there  can  be  adverse  possession  to  bar  the 
public  right  in  a  street  vested  property,  and 
that  the  later  decisions  in  Ralston  v.  Town 
of  Weston,  46  W.  Va.  544,  33  S.  a  326,  76 
Am.  St.  Rep.  834,  and  other  later  cases  take 
away  vested  right  of  property  acquired  by 
such  possession  without  due  process  of  law, 
conti'ary  to  the  Constitution  of  the  United 
States  (amendment  14),  I  think  the  point  not 
well  taken.  I  will  simply  refer  to  what  is 
contained  in  an  opinion  in  Town  v.  Ralston, 
48  W.  Va.  170,  187,  36  S.  E.  446,  and  add  that 
Central  Land  Co.  v.  Laidley,  159  U.  S.  103, 
16  Sup.  Ct.  80,  40  L.  Ed.  91,  overrules  this 
contention  li\  the  syllabus,  reading  as  fol- 
lows: "When  the  parties  have  been  fully 
heard  in  the  regular  course  of  judicial  pro- 
ceedings, an  erroneous  decision  of  a  state 
court  does  not  deprive  the  unsuccessful  par- 
ty of  his  property  without  due  process  of 
law,  within  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States."  Mar- 
chant  V.  Pennsylvania  R.  Co.,  153  U.  S.  380, 
14  Sup.  Ct  894,  38  L.  Ed.  751,  holds  the  same. 
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SUMMONS  —  OYER  —  SUFFICIENCY  —  ACTION 
AGAINST  CORPORATION  —  NBGLIGENCE>-OAS 
WELI#— CONTRIBUTORY  NBGUGENCBJ— VBNUB 
—PLEA  IN  ABATEMENT. 

1.  The  summons  in  an  action  of  trespass  on 
the  case  is  not  a  part  of  the  record  until  made 
so  by  oyer. 

2.  Advantage  of  a  yariance  between  the  writ 
and  declaration  can  be  taken  by  plea  in  abate- 
ment only  and  after  oyer. 

3.  A  summons  setting  forth  the  full  corporate 
name  of  a  defendant  corporation,  without  recit- 
ing that  it  is  a  corporation,  is  sufficient. 

4.  The  owner  of  a  gas  well,  situated  near  a 
public  highway,  may  lawfully  open  it  for  the 
purpose  of  allowing  the  gas  to  blow  the  water 
out  of  it,  although  the  noise  thereby  made  is 
clearly  such  as  to  frighten  the  horses  of  per- 
sons riding  or  driving  along  the  highway;  but 
in  doing  so  he  must  exercise  care  not  thereby  to 
inflict  injury  upon  such  persons  or  thdr  prop- 
erty. 

5.  Persons  using  horses  on  the  highway  in 
close  proximity  to  such  well,  and  seeing  an 
agent  of  the  owner  at  or  near  it,  have  the  right 
to  presume  that  he  will  not  open  it  without 
warning,  or  first  looking  for  travelers  on  the 
road,  and  are  not  guilty  of  contributory  uegli- 

?;ence  in  failing  to  turn  and  fly  from  it,  or  in 
ailing  to  give  warning  of  their  presence. 

6.  When,  by  the  negligent  blowing  off  of  such 
wdl,  a  teamster's  horses  become  frightened,  and 
in  attempting  to  control  them  a  line  breaks, 
causing  him  to  fall  from  his  wagon,  whereby  he 
is  injured,  the  proximate  cause  of  the  injury  is 
the  blowing  off  of  th^  well,  although  the  line  is 
weak  and  wholly  insufficient  for  such  an  emer- 
gency. 

7.  In  such  action.  If  the  declaration  shows  the 
JurisdicUon  of  the  court,  and  no  plea  in  abate- 
ment has  been  filed,  the  judgment  will  not  be 
reversed  for  want  of  proof  of  the  venue  as  laid. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Wetzel  Goanty;  M. 
H.  Willis,  Judge. 

Action  by  Robert  Snyder  against  the  Phila- 
delphia Company.  Judgment  for  plaintiff, 
and  defendant  brings  error     Affirmed. 

Rucker,  Anderson  &  Hughes,  J.  W.  Mc- 
Intire,  and  E.  L.  Robinson,  for  plaintUF  in 
error.  John  A.  Howard,  for  defendant  in 
error. 

POFFENBARGER,  J.  As  the  defendant 
In  error,  Robert  Snyder,  driving  a  two-horse 
wagon  loaded  with  baled  hay  along  a  public 
road  in  Wetzel  county  approached  a  point  In 
the  road  from  which  a  gas  well  owned  by 
the  Philadelphia  Company  of  West  Virginia 
stood  about  50  feet  distant,  W.  W.  Little,  an 
agent  and  employ6  of  said  company,  opened 
the  valve  or  gate  of  the  pipe  in  which  the 
gas  was  confined  under  great  pressure,  and 
permitted  it  to  escape,  thereby  causing  a 
hissing  and  roaring  noise,  which  frightened 
plaintiff's  horses,  and  caused  him  to  be 
thrown  or  to  fall  from  the  top  of  the  load  of 
hay  to  the  ground,  where  the  wheels  of  the 
wagon  passed  over  his  leg,  badly  fracturing 
It,  and  inflicting,  as  is  claimed,  permanent  In- 
Jury.  In  an  action  against  the  company  he 
recovered  a  Judgment  for  the  sum  of  |2,500 


as  damages  for  the  injury  inflicted  by  the 
alleged  negligence  of  said  company.  Of  this 
Judgment  said  company  complains. 

The  first  assignment  of  error  is  predicated 
upon  the  action  of  the  court  in  overruling 
the  demurrer  to  the  declaration  and  each 
count  thereof.  Upon  the  demurrer  an  effort 
is  made  to  take  advantage  of  the  failure  of 
the  summons  to  say  or  recite  that  the  de- 
fendant company  is  a  corporation,  it  merely 
naming  the  defendant  as  the  "Philadelphia 
Company  of  West  Virginia."  An  objection 
of  this  kind  cannot  be  raised  by  demurrer. 
Advantage  of  it  can  be  taken  only  by  plea 
in  abatement  on  the  ground  of  a  variance  of 
the  declaration  from  the  writ  In  cases  oth- 
er than  misnomer  'the  defendant  on  whom 
the  process  summoning  him  to  answer  ap« 
pears  to  have  been  served  shall  not  take  ad- 
vantage of  any  defect  in  the  writ  or  return, 
or  any  variance  in  the  writ  from  the  declara- 
tion, unless  the  same  be  pleaded  in  abate- 
ment" Code  189Q,  c.  125,  §  15;  Hoffman  v. 
Birchefr,  22  W.  Va.  537;  Anderson  t.  Doolit- 
tle,  38  W.  Va.  629,  18  S.  B.  724.  The  omis- 
sion does  not  make  the  writ  void,  for  it  is 
mere  matter  of  description.  The  corporate 
name  is  fully  set  out,  and  the  alleged  de- 
fect is  mere  failure  to  describe  the  defend- 
ant as  a  corporation.  This  could  have  been 
cured  by  amendment,  and  said  section  15  per- 
mits the  amendment  to  be  made.  If  the  de- 
fect could  be  treated  as  a  misnomer,  the 
writ  is  amendable  on  mere  motion  accompa- 
nied by  an  affidavit  of  the  right  name,  under 
section  14  of  chapter  125.  .  Such  plea  could 
not  have  been  filed  without  having  first  made 
the  writ  a  part  of  the  record  by  demanding 
oyer  thereof.  4  Min.  Ins.  1266;  5  Rob.  Pr. 
98;  Hogg's  PI.  &  F.  166,  note  8;  Stephens  v. 
White,  2  Wash.  212;  Watson's  Bx'r  v.  Lyncdi's 
Heirs,  4  Munf.  94.  To  have  availed  Itself 
of  the  plea  in  abatement,  oyer  of  the  writ 
must  have  been  had,  and  the  plea  In  abate- 
ment filed  before  any  other  plea  was  put  in. 
A  plea  in  abatement  raises  the  question  of 
Jurisdiction,  and  after  a  general  appearance 
the  Jurisdiction  of  the  court  for  want  of  suf- 
ficient process  clinnot  ordinarily  be  raised. 
4  Min.  Ins.  1266.  Objections  which  do  not 
go  to  the  substance  of  an  action  are  treated 
as  waived  if  not  made  when  the  occasion  of 
them  arises.  '*It  is  a  well-established  rule 
that  by  appearing  and  pleading  to  the  action 
a  defendant  waives  all  defects  in  the  process 
or  the  service  thereof.  The  cases  go  further, 
and  imply  such  a  waiver  from  the  defend- 
ant's taking  or  consenting  to  a  continuance 
as  fully  as  they  do  from  his  pleading  to  the 
action.  The  object  of  the  writ  is  to  apprise 
the  defendant  of  the  nature  of  the  proceed- 
ing against  him.  The  fact  of  his  talcing  or 
agreeing  to  a  continuance  is  evidence  of  his 
having  made  himself  a  party  to  the  record, 
and  of  his  liaving  recognized  the  case  as  in 
court  It  is  too  late  for  him  afterwards  to 
say  that  he  has  not  been  regularly  brought  in- 
to court"     Harvey  ▼•  Skipwith,   16   Grat 
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410.  By  appearance  to  the  action  for  any 
other  purpose  than  to  take  advantage  of  the 
defective  execution  or  nonexecution  of  pro- 
cess, a  defendant  places  himself  expressly  in 
the  situation  in  which  he  would  be  if  pro- 
cess were  executed  upon  him.  Mahany  v. 
Kephart,  15  W.  Va.  609;  Bank  v.  Bank',  3 
W.  Va,  386;  Lumber  Co.  v.  Lance  &  Co.,  50 
W.  Va.  636,  41  S.  B.  128.  Had  aU  these  dil- 
atory steps  been  taken  by  the  defendant, 
they  might  have  been  unavailing  even  un- 
der adverse  rulings  of  the  courts,  for  many 
decisions  hold  that  it  is  unnecessary  to  ap- 
pend the  descriptive  words  "a  corporation." 
See  Gillett  v.  Stove  Co.,  29  Grat  565,  in 
which  both  writ  and  declaration  omitted  the 
words,  but  were  held  good;  Woolf  v.  Steam- 
boat Co.,  62  B.  C.  L.  103;  Norris  v.  Statts, 
Hob.  110;  Henriques  v.  West  India  Co.,  2 
Ld.  Raym.  1534;  Bees  v.  Bank,  5  Rand.  326^ 
16  Am.  Dec.  755;  Douglass  v.  Railroad  Co., 
44  W.  Va.  267,  28  S.  B.  705;  State  v.  Dry 
Fork  R.  R.  Co.,  50  W.  Va.  235,  40  S.  B.  447; 
Railroad  Co.  v.  Sherman's  Adm*x,  30  Orat. 
602.  In  Woolf  V.  Steamboat  Co.  and  Norris 
V.  Statts  it  was  said  that  the  name  argues  a 
corporation,  and  that  setting  it  forth  implied- 
ly amounts  to  an  allegation  that  the  defend- 
ants are  a  corporate  body.  The  view  has 
been  adopted  and  is  still  adhered  to  both  in 
Virginia  and  this  state.  Gillett  v.  Stove  Co. 
and  State  v.  Dry  Fork  R.  R.  Co.,  supra. 
It  is  inferred  from  the  absence  of  anything 
in  the  brief  in  support  of  this  assignment  of 
error  that  it  has  been  abandoned.  At  any 
rate,  it  is  clear  that  there  is  nothing  in  it. 

The  criticism  of  the  declaratiod  is  that  it 
fails  to  show  that  the  defendant  violated  any 
duty  which  the  company  owed  to  the  plainti£f. 
It  alleges  that  the  defendant  owned,  con- 
trolled, and  operated  a  gas  well  near  the  pub- 
lic highway,  and  that  it  was  its  duty  to  use 
due  care  in  managing  and  operating  said  gas 
well,  and  in  blowing  the  same  off,  so  as  not 
to  interfere  with  the  lawful  use  of  said  high- 
way by  persons  riding  and  driving  thereon; 
but  that  it  neglected  to  do  so.  It  also  avers 
that  the  plaintiff,  on  the  2Sth  day  of  April, 
1897,  was,  as  a  teamster,  driving  his  team 
upon  and  over  said  highway,  hauling  oil-well 
supplies,  merchandise,  hay,  etc.,  in  a  wagon 
drawn  by  two  horses  driven  by  him,  and 
when  he,  with  his  team,  came  to  a  point  on 
said  highway  near  to  the  said  gas  well  said 
defendant,  through  its  agents,  servants,  and 
employes  then  and  there  in  charge  of  said  gas 
well,  not  regarding  its  duty  in  the  premises, 
carelessly  and  negligently  managed  and  oper- 
ated said  gas  well,  and  so  carelessly  and  neg- 
ligently caused  and  permitted  the  gas  from 
said  well  to  be  discharged  and  escape  with 
great  force  and  in  large  quantities  into  the 
air.  making  a  loud,  hissing,  unusual,  and 
frightful  noise,  calculated  to  frighten  horses 
and  cause  them  to  run  away,  and  which  did 
then  and  there  frighten  said  horses  so  driven 
by  the  said  plaintiff,  and  caused  said  horses 
to    become    unmanageable    and    run    away, 


whereby  the  said  plaintiff  was  thrown,  etc. 
Although  the  well  was  owned  by  the  defend- 
ant company,  and  was  purely  private  prop- 
erty, the  use  of  that  property  by  the  defend- 
ant is  restricted  by  the  law  so  far  that  it 
cannot  be,  either  by  negligence  or  wantonness, 
so  operated  or  handled  as  to  Inflict  injury 
upon  persons  or  their  property.  The  opera- 
tion of  a  gas  well  is  in  no  sense  unlawful,  and 
as  it  is  necessary  to  relieve  the  well  of  the 
accumulation  of  water  by  opening  the  gate 
and  allowing  it  to  blow  out,  this  operation  is 
also  lawful,  and  cannot  be  regarded  as  a  nui- 
sance per  se.  B^t  it  is  well  settled  that  a 
business  or  transaction  which  is  in  itself  law- 
ful may  be  so  used  or  so  conducted  as  to  be- 
come a  nuisance  and  make  the  owner  liable 
for  injury  resulting  therefrom.  So  a  man  may 
make  lawful  use  of  his  property,  but  if  he  is 
so  negligent  and  careless  hi  the  use  thereof  as 
to  inflict  Injury  upon  others  he  must  an- 
swer in  damages.  It  is  a  principle  vital  and 
indispensable  in  organized  society  that  every 
one  must  so  use  his  property  as  not  to  in- 
jure others.  Although  he  has  the  right  to  the 
exclusive  dominion  and  enjoyment  of  his 
own  property,  and  may  do  with  it  as  he 
pleases,  he  must  respect  the  lives,  limbs, 
health,  and  property  of  others  to  the  extent 
of  exercising  at  le^st  ordinary  care  for  their 
safety  in  the  use  of  his  property.  Such  right 
of  dominion  and  enjoyment  in  him  is  met 
and  lindted  by  the  same  right  existing  in  oth- 
er people.  He  must  live  and  let  live.  He 
owes  a  duty  to  the  other,  and  he  must  so  use 
his  own  property  as  not  to  injure  him.  At 
least,  negligence  or  willful  misconduct  on 
the  part  of  the  one  in  the  use  of  his  own  prop- 
erty resulting  in  injury  to  the  other  makes 
him  liable.  Powell  v.  Furniture  Co.,  34  W. 
Va.  804,  12  S.  E.  1085,  12  L.  R.  A.  58;  Wil- 
son V.  Powder  Co.,  40  W.  Va.  41,3,  21  S.  E. 
1035,  52  Am.  St  Rep.  890;.  McGregor  v. 
Camden,  47  W.  Va.  103,  34  S.  B.  936.  The 
cases  of  Dlcken  v.  Salt  &  Coal  Co.,  41  W. 
Va.  511,  23  S.  E.  582,  Woolwlne's  Adm'r  v. 
Railway  Co.,  36  W.  Va.  329,  15  S.  B.  81,  16 
L.  R.  A.  271,  32  Am.  St.  Rep.  859,  and  Pol- 
ing V.  Railway  Co.,  38  W.  Va.  645,  18  S.  K 
782,  24  L.  R.  A.  215,  relied  upon  by  the  plain- 
tiff in  error,  do  not  support  its  contention. 
Thc^  language  quoted  from  the  first,  "A  party 
who  is  using  his  own  property  in  a  lawful 
way  cannot  be  guilty  of  a  breach  of  duty  to 
any  one,"  implies  that  he  has  not  been  guilty 
of  negligence  or  willful  misconduct  in  the 
use  thereof;  and  in  all  those  cases  it  was  de- 
termined by  the  processes  of  the  law  that 
there  had  been  no  negligence. 

This  principle  is  very  well  Illustrated  in  a 
line  of  decisions  which  hold  that,  although  it 
is  lawful  for  a  manufacturing  establishment 
to  maintain  a  steam  whistle,  that  whistle 
must  be  used  with  ordinary  care  and  due  re- 
gard for  the  rights  of  others,  and  if,  by  the 
negligent  use  thereof,  horses  are  frightened 
and  caused  to  run  away  and  inflict  injury, 
the  owner  of  the  plant  is  liable  for  the  result- 
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ant  damages.  Between  these  cases  and  tbe 
one  now  under  consideration  there  Is  a  very 
close  analogy.  The  principles  upon  which 
they  stand  are  well  established  by  courts  of 
high  standing,  as  well  as  supported  by  fun- 
damental principles  of  law,  and  their  appli- 
cation to  the  facts  of  this  case  as  set  forth  in 
the  declaration  makes  it  clearly  good.  "The 
use  of  a  steam  whistle  in  a  manufacturing 
establishment  la  not  a  nuisance  per  se^  but 
it  may  be  used  so  as  to  become  such.  It  has 
been  held  that  the  sounding  of  the  steam 
whistle  of  a  factory  fifteen  feet  from  the 
platform  on  which  a  team  Is  being  unloaded 
is  gross  negligence  which  will  render  the 
factory  owner  liable,  where  the  person  in 
charge  of  the  team  is  not  first  warned  by 
the  employ^  in  charge  of  the  whistle,  al- 
though the  whistle  is  in  plain  view  from  such 
platform,  and  the  owner  of  the  team,  while 
acquainted  with  its  operation,  fails  to  notify 
his  driver  thereof.  If  a  horse,  frightened  by 
such  whistle,  pulls  at  the  rope  by  which  he 
is  hitched,  and  is  thereby  killed,  the  pro- 
prietor of  the  establishment  using  the  whistle 
will  not  be  liable  to  pay  damages,  in  any 
event,  if  it  appear  that  the  accident  was 
the  combined  result  of  the  noise  of  the 
whistle  and  the  vicious  habit  of  the  horse." 
1  Thomp.  Neg.  I  1261.  In  Knight  v.  Mfg. 
Co.,  88  Conn.  438,  9  Am.  Rep.  406,  Butler,  0. 
J.,  said:  "Their  right  to  use  a  whistle  must 
be  conceded,  but  like  all  other  rights  it  must 
be  so  exercised  as.  not  to  endanger  and  in- 
jure others.  It  is  no  answer  to  say  that  they 
did  not  erect  or  blow  the  whistle  for  any  such 
purpose,  or  that  they  had  no  knowledge  that 
it  frightened  horses,  or  that  they  did  not 
suppose  it  was  calculated  to  frighten  them. 
These  facts,  if  they  existed,  they  were  bound 
to  know  or  anticipate." 

The  court  refused  to  give  an  instruction, 
asked  for  by  the  defendant,  telling  the  Jury 
that  if  the  plaintiflT,  knowing  the  danger  of 
approaching  the  gas  well,  and  having  reason 
to  anticipate  danger,  not  dependent  upon 
natural  causes,  but  likely  to  happen  by  rea- 
son of  the  defendant  operating  its  gas  well, 
and  having  knowledge  of  the  danger,  ap- 
proached the  well,  he  was  guilty  of  contribu- 
tory negligence,  and  could  not  recover  unless 
defendant's  agent  let  off  the  gas  with  intent 
to  frighten  the  horses.  It  is  insisted  that 
this  instruction  should  have  been  given.  As 
the  plaintiff  was  proceeding  along  the  public 
highway  where  he  had  the  right  to  be,  and 
the  gas  well  had  not  yet  been  opened,  he  was 
not  bound  to  assume  that  it  would  be  opened 
while  he  was  passing.  He  admits  in  his  tes- 
timony that  he  saw  Little  approaching  the 
derrick,  and  from  this  fact  it  might  have 
been  inferred  that  Little  intended  to  open 
the  well;  but  as  plaintiff  was  already  In  the 
occupancy  of  the  highway,  the  team  already 
in  close  proximity  to  the  well,  where  the 
noise,  which  the  witnesses  say  was  about 
five  or  six  times  as  great  as  that  of  an  ordi- 
nary locomotive  whistle,  was  likely  to  fright* 


en  his  horses,  he  was  not  bound  to  assume 
that  the  defendant's  agent  would  do  a  negli- 
gent and  reckless  act  He  had  the  right  to 
assume  that  the  agent  would  perform  his 
duty  and  obey  the  law,  by  waiting  until  after 
the.  team  had  passed.  All  the  evidence  bear- 
ing on  the  question  Is  to  the  ^ect  that  the 
plaintiff  was  so  near  the  well  when  he  saw 
Little  going  to  it  as  to  make  his  position  dan- 
gerous if  the  well  should  be  opened.  Can  It 
be  said  that  because  he  did  not  turn  back 
and  fly  from  the  mere  prospect  of  such  dan- 
ger he  was  guilty  of  contributory  negligence? 
The  groundlessness  of  this  contention  is  too 
apparent  to  require  the  citation  of  any  au- 
thority. 

On  the  motion  to  set  aside  the  verdict, 
which  the  court  overruled,  it  is  argued  that 
there  was  no  proof  of  the  ownership  of  the 
well  by  the  defendant  company.  Through- 
out the  entire  trial,  with  the  exception  of  a 
single  question  propounded  by  counsel  for 
the  defendant,  the  defendant  company  was 
never  referred  to  by  either  counsel  or  wit- 
nesses by  its  full  name.  For  the  most  part 
it  was  called  the  Philadelphia  Company. 
The  ownership  of  the  well  was  not  contro- 
verted, nor  was  there  even  a  suggestion  or 
intimation  throughout  the  whole  trial  that 
the  defendant  company  did  not  own  and 
operate  it  The  plausible  suggestion  that  the 
trial  proceeded  upon  the  tacit  admission  of 
the  defendant's  ownership  of  the  well  need 
not  be  adopted,  if  it  could  be.  There  seems 
to  be  enough  evidence  in  the  record  to  war- 
rant the  finding  of  the  jury  upon  that  point 
In  the  testimony  of  a  witness  for  the  de- 
fendant, the  following  is  found:  "Q.  Are 
you  acquainted  with  the  oil  well  on  what  Is 
called  the  Barr  farm  In  this  county,  belong- 
ing to  the  Philadelphia  Company  of  West  Vir- 
ginia, or  gas  well?  A.  Yes,  sir.  Q.  Do  you 
remember  the  time  that  Robert  Snyder  was 
injured  by  falling  off  of  a  wagon  near  that 
well?  A.  I  recollect  of  hearing  of  it  Q. 
Do  you  know  anything  about  th^  condition 
of  the  road,  as  to  bushes  along  the  edge  of  it 
at  that  time,  between  the  road  and  the  well? 
A.  Yes,  sir."  The  witness  then  proceeds  to 
describe  the  location.  Clearly,  he  testified 
to  that  well  as  belonging  to  the  defendant 
company,  and  identified  it  as  the  well  near 
which  the  plaintiff  was  hurt.  As  there  is  no 
evidence  to  the  contrary,  this  is  sufi^dent 
upon  which  to  rest  the  verdict  as  to  the 
ownership  of  the  well,  and  on  that  ground 
the  verdict  cannot  be  set  aside.  Had  there 
been  no  admission  of  ownership  by  the  de- 
fendant, or  proof  of  it  by  his  own  witnesses, 
and  no  proof  of  it  by  the  plaintiff,  the  vei> 
diet  would  have  to  stand  upon  the  tacit  ad- 
mission of  ownership,  or  else  be  set  aside, 
but  proof  of  it  by  the  defendant  relieves  the 
court  of  the  duty  of  saying  whether  it  can 
stand  upon  the  implied  admission. 

Further  argument  on  the  motion  to  set 
aside  the  verdict  is  based  upon  the  theory 
of  contributory  negligence  on  the  part  of  the 
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plaintiff.  It  being  eontended  that,  as  the 
plaintiff  knew  the  location  of  the  well,  and 
■aw  the  defendant's  agent  there,  and  con- 
tinued to  advance  to  a  point  wltMn  82  feet 
of  the  well,  without  warning  the  agent  not 
to  open  it,  and  without  doing  anything  else 
by  way  of  precaution  against  danger,  he 
took  upon  himself  the  risk  and  cannot  be 
heard  to  complain  of  the  result  This  prop- 
osition has  been  sufficiently  discussed  in 
passing  upon  the  Instruction.  The  testi- 
mony further  shows  that,  although  the 
horses  became  frightened  and  ran,  the  wagon 
was  not  overturned,  nor  the  load  thrown  off, 
and  that  shortly  after  It  had  started  one  of 
plaintiff's  lines  broke,  and  he  fell  from  the 
wagon.  Upon  these  facts  it  Is  insisted  that 
the  Injury  was  due  to  the  breaking  of  the 
Mne,  and  that  as  the  plaintiff,  in  his  business 
of  hauling,  was  accustomed  to  driving 
through  a  community  in  which  there  were 
numerous  gas  wells,  many  of  which  were 
often  opened  and  blown  out,  it  was  his  duty 
to  provide  himself  with  safe  and  sufficient 
lines  with  which  to  control  his  team.  This 
position  is  untenable,  for  the  reason  that  the 
weak  condition  of  the  line  cannot  be  regard- 
ed as  having  been  the  proximate  cause  of 
the  Injury,  ''Where  the  alleged  intervening 
cause  is  in  reality  only  a  condition  upon  or 
through  which  the  negligent  act  operated  to 
produce  the  injuries  complained  of,  the  de- 
fendant wU!  be  held  liable."  21  Am.  &  Eng. 
Enc.  Law,  494.  The  excitement  of  the 
horses  caused  by  the  blowing  off  of  the  gas 
well  must  be  regarded  as  the  cause  of  the 
Injury,  not  the  weak  condition  of  the  line 
through  which  that  cause  operated,  even  If 
It  be  conceded  that  the  fall  was  the  result 
of  the.  breaking  of  the  line,  and  not  of  the 
Jolting  or  toppling  of  the  wagon,  resulting 
from  the  running  of  the  horses.  The  Jury 
had  the  right  to  infer  that,  but  for  the  negli- 
gent act  of  the  defendant,  the  line,  although 
weak,  would  not  have  broken.  This  prin- 
ciple Is  Illustrated  in  1  Thomp.  Neg.  §  91,  as 
follows:  "A.  Is  passing  along  the  street  in 
his  chaise,  when  the  dog  of  B.  leaps  at  the 
horse.  The  horse  takes  fright,  and  becomes 
unoianageable.  In  endeavoring  to  restrain 
him,  a  rein  is  broken.  In  consequence  of 
this,  the  chaise  Is  dashed  against  a  post  and 
broken.  The  attack  of  the  dog,  and  not  the 
breaking  of  the  rein.  Is  the  proximate  cause 
of  the  Injury.  •  •  •  A  street  car  is  run- 
ning at  an  unlawful  rate  of  speed,  in  conse- 
quence of  which  It  strikes  a  dray,  breaks  its 
shaft,  and  causes  the  horse  to  run  away. 
The  driver,  while  endeavoring  to  secure  the 
horse,  is  struck  by  the  broken  shaft  and 
hurt.  The  unlawful  act  of  the  street  rail- 
way company  Is  the  proximate  cause  of  his 
Injury.  A  horse  is  allowed  to  run  at  large 
on  a  public  street,  in  violation  of  a  municipal 
ordinance.  A  man  is  driving  a  mare  along 
the  street  and  her  colt  is  running  along  by 
her  side.  The  horse  chases  the  colt  This 
frightens  the  mare  so  that  she  runs  away, 
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and  both  the  mare  and  colt  are  injured. 
The  owner  of  the  mare  and  colt  has  a  right 
of  action  against  the  owner  of  the  horse  for 
the  damage  thus  produced,"  The  proximate 
cause  is  not  always  that  which  is  nearest 
in  time  or  place  to  the  injury.  The  meaning 
of  the  maxim,  '^Gausa  proxlma,  non  remota, 
spectatur,"  is  that  the  true  cause  of  an  in- 
jury Is  that  which  brings  it  about  either  by 
direct  operation  or  by  setting  in  motion  oth- 
er causes  as  instruments  or  agents  operating 
under  its  dominant  influence.  The  proxi- 
mate cause  is  the  superior  or  controlling 
agency,  as  contradistlnguisbed  from  those 
causes  which  are  merely  Incidental  or  sub- 
sidiary to  such  controlling  or  principal  cause, 
PhUllps  on  Insurance,  §  1093,  says:  "If  two 
causes  conspire,  and  one  must  be  chosen, 
the  more  scientlflc  inquiry  seems  to  be  wheth- 
er one  is  not  the  efficient  cause  and  the  oth- 
er merely  Instrumental  or  merely  Incidental, 
and  not  which  is  nearer  in  place  or  time  to 
the  consummation  of  the  catastrophe."  At 
section  1132  the  same  work  says:  "In  case 
of  the  concurrence  of  different  causes,  to  one 
of  which  It  Is  necessary  to  attribute  the 
loss,  it  is  to  be  attributed  to  the  efficient 
predominating  peril,  whether  it  is  or  Is  not 
in  activity  at  the  consummation  of  the  dis- 
aster." In  Brady  v.  Insurance  Co.,  11  Mich. 
425,  Martin,  O.  J.,  said:  "That  which  Is  the 
actual  cause  of  the  loss,  whether  operating 
directly  or  by  putting  Intervening  agencies, 
the  operation  of  which  could  not  be  reason- 
ably avoided,  In  motion,  by  whldi  the  loss  is 
produced,  is  the  cause  to  which  such  loss 
should  be  attributed."  These  principles  are 
approved  In  Insurance  Oo.  v.  Boon,  95  U.  S. 
117,  24  L.  Ed.  396.  In  Insurance  Oo.  v. 
Tweed,  7  Wall.  44,  19  U  Ed.  66,  the  same 
principle  Is  applied  In  a  case  In  which  the 
propierty  insured  was  destroyed  by  fire 
which  originated  ftom  an  explosion  In  a 
building  other  than  that  in  which  the  In- 
sured property  was.  By  the  policy,  loss  by 
fire  which  might  happen  by  means  of  an 
explosion  was  excepted,  and  the  court  held 
that  the  Insurers  were  not  liable.  In  the 
opinion  Mr.  Justice  Miller  said:  "The  ex- 
plosion undoubtedly  produced  or  set  In  op- 
eration the  fire  which  burned  the  plaintiff's 
cotton.  The  fact  that  it  was  carried  to  the 
cotton  by  first  bumli^  another  building  sup- 
plies no  new  force  or  power  which  caused 
the  burning."  Though  these  principles  are 
announced  in  insurance  cases,  it  has  already 
been  shown  that  the  courts  apply  them  to 
negligence  cases  in  seeking  the  cause  of  an 
injury.  Whatever  the  form  of  action  or  re- 
lation of  the  parties,  may  be,  those  princi- 
ples remain  the  same.  An  additional  illus- 
tration is  a  negligence  case  found  In  Rail- 
way Q).  V.  Maddry,  57  Ark.  306,  21  S.  W. 
472,  where  a  person  almost  blind,  having  tak- 
en a  seat  in  a  passenger  car  which  had  been 
put  In  place  to  receive  passengers,  was  kill- 
ed on  the  platform  by  another  car  approach- 
ing from  the  rear,  in  attempting  to  escape, 
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while  other  passengers  succeeded  in  avoid- 
ing injury  by  getting  off.  The  court  held 
that  the  fact  that  the  intestate  was  almost 
biind  did  not  make  him  chargeable  with  con- 
tributory negligence  in  attempting  to  travel 
without  an  attendant,  even  If  sight  would 
have  enabled  him  to  escape  injury.  The  rea- 
son given  was  that  "liis  blindness  was  not 
the  Juridical  cause  of  his  Injury,  but  only 
a  condition  that  made  it  possible." 

Under  the  impression  that  such  an  objec- 
tion could  be  raised  by  motion  to  set  aside 
the  verdict  or  to.  arrest  the  Judgment,  It 
is  insisted  in  the  brief  that  there  is  no  proof 
that  the  well  is  located,  or  that  the  injury 
occurred,  in  Wetzel  county;  and,  further, 
that  it  l8  not  shown  in  what  district  or  par- 
ticular locality  the  cause  of  action  arose. 
The  exact  place  is  not  material  in  any  aspect 
of  the  case.  1  Chitty,  PI.  394.  It  need  not 
be  either  alleged  or  proved.  The  county  in 
which  it  occurred  is  material,  and  it  is  nec- 
essary to  allege  It  In  other  words,  the 
venue  must  be  laid  in  the  declaration.  But 
It  does  not  follow  that  the  Judgment  cannot 
stand  because  there  was  no  proof  that  the 
cause  of  action  arose  in  the  county  named  In 
the  declaration.  In  an  action  of  this  kind 
the  county  is  important  only  as  bearing  up- 
on the  question  of  Jurisdiction,  and  an  objec- 
tion to  the  Jurisdiction,  where  the  declara- 
tion shows  Jurisdiction  on  its  face,  cannot 
be  raised  by  mere  motion.  "Where  the  dec- 
laration or  bill  shows  on  its  face  proper  mat- 
ter for  the  Jurisdiction  of  the  court,  no  ex- 
ception for  the  want  of  such  Jurisdiction 
shall  be  allowed,  unless  it  be  taken  by  plea 
in  abatement."  Code  1899,  c.  125,  §  16.  The 
defendant  cannot  allow  the  actioiK  to.  proceed 
through  trial  and  verdict  to  Judgment,  and 
then  complain  that  the  cause  of  action  did 
not  arise  In  the  county  in  which  the  venue 
is  laid.  If  he  proposes  to  contest  the  Juris- 
diction of  the  court  on  that  ground,  he  must 
give  notice  of  it  by  plea  in  abatement.  In 
Osborne  v.  Taylor's  Adm'r,  12  Grat  120,  the 
Jurisdiction  depended  upon  a  question  of  fact 
to  be  decided  by  the  court,  namely,  whether 
certain  slaves,  necessary  parties  to  the  bill, 
had  been  emancipated.  No  plea  to  the  Juris- 
diction had  been  filed,  and  the  court  held  that 
the  statute  applied  and  prevented  the  mak- 
ing of  the  objection  to  the  Jurisdiction  for 
the  first  time  in  the  appellate  court.  In  Tel- 
egraph Co.  V.  Hobson  &  Co.,  15  Grat  122,  it 
appeared  on  the  trial  that  some  of  the  de- 
fendants resided  out  of  the  state,  and  it  was 
held,  under  the  statute,  that  even  if  this  were 
good  ground  for  objection  to  the  Jurisdiction 
of  the  court  it  was  na  excuse  for  arresting 
the  judgment  as,  to  be  available,  it  must 
have  been  set  up  by  plea  in  abatement  In 
Beckley  v.  Palmer,  11  Grat.  625,  and  Hudson 
V.  Kline,  9  Grat  385,  where  objections  to 
the  Jurisdiction  in  equity  were  sustained  at 
the  hearing,  the  reasoning  of  the  court  in- 
dicates that  they  were  sustained  simply  be- 
cause the  bills  on  their  faces  showed  want 


of  Jurisdiction.  Had  it  been  otherwise,  the 
statute  would  have  applied.  For  further  il- 
lustration of  the  application  of  the  statute  in 
analogous  cases,  see  Bank  v.  Gettinger,  3  W. 
Va.  309;  Middleton's  Bx'r  v.  White,  5  W. 
Va.  572;  Quarrler  v.  Insurance  Co.,  10  W. 
Ya.  507.  But  if  this  were  not  true,  there  is 
enough  evidence  to  warrant  the  finding,  as 
will  be  seen  by  reference  to  the  testimony 
quoted  concerning  ownership  of  the  well. 

Upon  the  whole  case,  the  conclusion  is 
that  there  was  no  error,  and  the  Judgment 
should  be  afilrmed. 

BBANNON,  J.  (dissenting).  What  duty  to 
the  plaintiff  did  defendant  break?  None. 
Therefore  there  can  be  no  recovery  by  law. 
The  defendant  did  only  a  lawful  act  in  its 
business.  The  accident  falls  within  the 
pale  of  inevitable  misfortune.  It  is  a  case 
of  damnum  absque  injuria.  No  negligence 
or  wrong  is  shown;  no  violation  of  duty. 
Taking  the  case  as  shown  by  the  plaintiff's 
evidence,  there  is  no  law  to  support  the  ver- 
diet  It  is  against  law.  Veith  v.  Salt  Co., 
51  W.  Va.  96,  41  S.  E.  187,  57  L.  R.  A.  410. 

On  Rehearing. 

POFFENBARGEll,  J.  In  disposing  of  the 
assignments  of  error  it  was  deemed  unnec- 
essary to  review  the  evidence,  which  is  con- 
flicting. In  the  petition  for  rehearing,  hick 
of  evidence  of  negligence  is  urged,  great 
stress  being  laid  upon  the  fact  that  Little, 
the  agent  of  the  company,  says  he  looked  for 
teams  and  persons  passing  upon  the  road 
before  he  opened  the  well,  but  saw  none. 
But  this  testimony  does  not  conclude  the 
question  whether  there  was  an  exerci.<3e  of 
due  care.  The  plaintiff  testifies  that  he  saw 
a  man  in  the  derrick,  and  that  he  was  on 
high  ground,  and  only  about  100  feet  dis- 
tant from  the  well  when  it  was  opened.  W. 
C.  Edwards,  a  disinterested  party,  says  Sny- 
der stopped  his  team  on  top  of  a  rise  in  the 
road  a  short  distance  from  the  well,  and 
that  Little  could  have  seen  him  if  he  had 
looked.  Being  further  questioned  on  this 
point  he  reasserted  his  positive  belief  that 
a  man  standing  in  the  derrick  could  have 
seen  Snyder's  team  at  the  point  at  which  the 
team  was  stopped  to  allow  the  witness  (Ed- 
wards) to  pass.  W.  O.  Gallaher,  who  was 
with  Edwards,  testified  as  a  witness  for  the 
defendant  that  Snyder's  team  stopped  at  a 
point  15  or  20  feet  from  the  top  of  the  rise 
in  the  road,  and  that  a  man  on  top  of  the  load 
could  see  the  derrick  from  that  point  and 
that  a  man  in  the  derrick  could,  in  his  opin- 
ion, have  seen  the  team,  if  he  had  looked 
carefully.  It  further  appears  from  the  evi- 
dence that  on  the  ground  between  the  well 
and  the  point  at  which  the  team  was  there 
was  some  growth  of  weeds  or  brush,  or 
of  both,  by  reason  of  which  the  view  may 
have  been  slightly  obstructed.  Iq  this  state 
of  the  evidence,  the  questions  whether  the 
agent  could  have  seen  the  team,  and  whether 
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he  performed  the  dnty  of  looking  for  pass- 
ing teams  before  opening  the  well,  were 
clearly  proper  for  the  jury,  and  snch  as  the 
court  cannot  pass  upon  without  improperly 
interfering  with  the  functions  of  the  Jury  in 
th%  trial  of  the  case. 


(54  W.  Va.  US) 

BUBROUGH  T.  ELY  et  tL 

(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 

Not.  14,  1903.) 

LIBN— WORK    AND    LABOR-PERSONAL    PROP- 

BRTT—BNFORCBMBNT— RIGHT 

OF  POSSESSION. 

1.A  common-law  lien  on  personal  property 
for  work  and  labor  performed  is  the  mere  ri^ht 
of  detention  of  sach  property  until  satisfaction 
of  debt,  and  is  not  the  sabject  of  equitable  jaris- 
dictioD  or  protection,  in  the  absence  of  statutory 
proyision  or  other  grounds  of  equitable  interfer- 
ence. 

2.  Such  lien  only  secures  to  the  lienor  the 
right  of  possession,  and  it  is  not  otherwise  en- 
forceable. A  sale  made  by  him  of  the  property 
would  be  wrongful.' 

3.  For  the  deprivation  of  such  possession  the 
lienor  may  maintain  detinue  or  trover,  or,  under 
execution  or  attachment  properly  obtained,  he 
may  have  sale  of  the  property. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Lewis  County; 
W.  G.  Bennett,  Judge. 

Bill  by  C.  B.  Burrough  against  Ralph  H. 
Bly  and  others.  Decree  for  defendants,  and 
plaintiff  appeals.    AfBrmed. 

Edward  A.  Brannon  and  C.  C.  Higginboth- 
am,  for  appellant  W.  W.  Brannon  and  W. 
B.  McGary,  for  appellees. 

DENT,  J.  0.  E.  Burrough  appeals  from 
the  decision  of  the  circuit  court  of  I^wis 
county  rendered  on  the  27th  day  of  March, 
1902,  dismissing  a  bill  in  chanceiy  filed  by 
him  against  Ralph  H.  Ely  and  others  for 
the  purpose  of  enforcing  a  common-law  lien 
claimed  by  the  plaintiff  on  a  certain  lot  of 
lumber  manufactured  by  him  for  the  de- 
fendant Bly. 

The  first  question  that  presents  itself  is 
as  to  whether  such  bill  is  maintainable.  If 
not,  the  plaintiff's  remedies  to  determine 
and  sustain  his  lien  must  be  found  in  a  court 
of  law.  The  nature  of  the  lien  is  only  the 
right,  of  possession  of  certain  personal  prop- 
erty on  which  work  and  labor  has  been  per- 
formed. Hence  there  is  no  right  of  sale  by 
reason  thereof,  either  at  law  or  in  equity. 
The  right  of  possession  is  all  that  such  lien 
secures,  which  may  be  maintained  by  proper 
suit  at  law  until  the  right  of  sale  has  been 
acquired  either  under  execution  or  attach- 
ment If  the  lienor  is  wrongfully  deprived 
of  liis  possession,  he  can  maintain  detinue 
for  the  goods,  or  trover  and  conversion  for 
their  value,  to  the  amount  of  his  claim.  2 
Tucker's  Com.  (8d  Ed.)  83;  13  Enc.  Plead.  & 
Prac.  126.  In  the  absence  of  statutory  pro- 
vision to  that  effect,  such  lien  does  not  au- 

f  1.  See  Liens,  vol.  32,  Cent  Dig.  |  4 


thorize  a  suit  in  equity  to  sell  the  property 
for  the  payment  of  the  debt  Retention  of 
possession  is  the  full  forte  of  such  lien,  and 
nothing  more.  To  this  extent  alone  It  is 
enforceable,  and  this  by  suit  at  law.  19 
Amer.  &  Eng.  Bnc.  Law  (2d  Ed.)  84;  13  Enc. 
Plead.  &  Prac.  123,  126. 
The  decree  is  afi3rmed« 


(64  W.  Va.  188) 
CRAIG  V.  CRAIG  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Not.  21,  1908.) 

BQUITT— FRAUD   OF   PLAINTIFF— DECRBBt-DB- 
MURRBRr-PRBSUMPTIONS. 

l.If  the  case  made  by  a  party  seeking  the 
aid  of  a  court  of  equity  is  tainted  with  fraud 
on  his  part.  It  will  not  aid  him. 

2.  where  a  decree  disposing  of  the  main  Issue 
of  the  cause  makes  no  mention  of  the  demurrer, 
the  demurrer  will  be  regarded  as  overruled. 

(Syllabus  by  the  Court) 

Appeal  from  Chrcuit  Court,  Preston  Coun- 
ty; John  Homer  Holt,  Judge. 

Bill  by  Chas.  C.  Cfralg  against  Elizabeth  C. 
Craig  and  Charles  M.  Bishop.  Decree  for  de- 
fendants, and  plaintiff  appeala    Affirmed. 

V.  B.  Archer,  J.  A.  Brown,  and  W.  Beard, 
for  appellant    R.  W.  Monroe,  for  appellees. 

McWHORTER,  P.  Charles  C.  Craig  on  the 
first  Monday  in  November,  1900,  filed  hfs  bill 
in  equity  in  the  circuit  court  of  Preston  coun- 
ty against  his  wife,  Elizabeth  C.  Craig,  and 
(Jharles  M.  Bishop,  wherein  he  alleged:  That 
about  40  years  before  the  filing  of  his  bill  he, 
in  connection  with  his  brother  John  Craig, 
purchased  a  farm  from  Thomas  Brown. 
That  he  afterwards  bought  his  brother's  in- 
terest in  said  farm,  and  undertook  to  pay 
Brown  for  the  farm.  That  he  worked  very 
hard  to  pay  for  it,  but  Brown  finally  died; 
plaintiff  having  kept  the  interest  paid,  which 
was  about  all  he  could  do,  and  clear  the  farm 
as  fast  as  he  could.  He  then  undertook  to 
pay  the  children  of  said  Brown  for  said 
farm,  which  he  had  about  accomplished 
when  he  became  involved  in  a  very  expen- 
sive litigation  about  a  worthless  threshing 
machine,  which  he  refused  to  pay  for,  as 
unjust  and  wrong,  but  was  defeated  in  the 
suit  and  was  subjected  to  very  heavy  costs, 
and  the  judgment  against  him  was  very 
large  for  a  man  of  his  means,  and  his  family 
was  large  and  expensive.  The  farm  was 
sold  to  pay  the  judgment,  and  he  bought  it 
again,  and  again  undertook  to  pay  for  it, 
and  engaged  in  the  lumber  business  in  the 
hope  of  making  the  balance  of  the  money 
still  owing  on  the  farm,  when  he  was  over- 
taken by  the  hard  times  of  1895,  1896,  and 
1897,  and  became  worse  embarrassed,  and  In 
an  evil  hour  he  made  an  assignment  to  Neil 
J.  Fortney,  trustee,  for  the  benefit  of  his 
creditors;    having  previously  given  the  do- 

2.  See  Appeal  and  Error,  voL  I,  Cent  Dig.  SI 
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fendant  Charles  M.  Bishop  a  trust  deed  on 
the  farm  to  secure  the  amount  he  owed  him. 
That,  as  the  panic  proceeded,  things  began 
to  ^row  dark  around  him  and  the  trustee, 
and  they  were  eventually  forced  to  surrender 
and  sell  and  sacrifice  plaintiff's  property  at 
nominal  prices,  which  was  almost  wholly  lost 
to  plaintiff,  except  the  farm,  which,  by  agree- 
ment by  the  plaintiff  and  defendant  Bishop, 
was  cried  off  in  the  name  of  Bishop,  and  by 
agreement  between  the  defendants.  Bishop 
and  Elizabeth  O.  Craig,  and  plaintiff,  the 
farm  was  placed  in  the  name  of  Elizabeth  G. 
Craig,  and  the  notes  executed  by  her  to 
Bishop  with  the  distinct  understanding  be- 
tween Elizabeth  and  the  plaintiff  that  the 
notes  were  to  be  paid  by  plaintiff.  But  his 
wife  and  plaintiff's  children  then  at  home,  it 
was  expected,  would  work  with  plaintiff, 
and  help  him  pay  for  the  farm;  and  he 
again,  for  the  fourth  time  In  his  life,  under- 
took to  pay  for  the  farm.  And  alleged  that 
defendant  Elizabeth  never  owned  a  cent  in 
the  said  farm;  neither  had  she  ever  paid 
said  Bishop  anything  on  it  On  the  contrary, 
plaintiff  had  bought  the  farm  more  than  once, 
and  q;)ent  his  life  trying  to  pay  for  It.  That 
he  had  always  owned  the  farm  since  he  pur- 
chased of  his  brother.  And  alleged  that  he 
purchased  the  said  farm  of  Bishop,  and  had 
the  same  placed  in  the  name  of  his  wife  by 
agreement  that  he  made  with  her  and  Bish- 
op; that  his  wife  never  owned  a  dollar's 
worth  of  property  in  her  life,  except  in  her 
marital  rights,  and  a  cow  and  a  bed,  up  to 
the  time  plaintiff  purchased  the  farm  from 
Bishop,  and  that  she  had  no  means,  or  fa- 
cility for  acquiring  any  means,  to  pay  on 
the  farm  since  plaintiff  purchased  from  Bish- 
op, and  that  she  had  never  paid  anything  on 
the  notes  signed  by  her  for  the  purchase  of 
the  farm;  that  plaintiff  thought  when  he 
purchased  from  Bishop  he  certainly  would  b^ 
able  to  pay  for  the  farm,  and  still  thought  so, 
if  his  farmily  would  be  loyal  to  him,  as  he 
expected  them  to  be,  but,  to  his  great  disap- 
pointment, they  had  deserted  him,  and  were 
antagonizing  him,  In  not  allowing  him  to 
manage  his  business,  and  would  not  allow 
him  to  operate  the  farm  and  use  the  proceeds 
to  pay  for  It,  which  was  done  by  the  ap- 
proval and  direction  of  his  wife,  the  defend- 
ant, she  and  her  eldest  son  having  forcibly 
taken  i>ossession  of  the  farm  and  about  ev- 
erything on  it  belonging  to  plaintiff,  and 
much  of  the  property  so  carried  away  they 
had  destroyed,  to  the  great  prejudice  and  in- 
jury of  plaintiff,  and  in  violation  of  the 
agreement  between  Bishop  and  said  Eliza- 
beth 0.  Craig  and  plaintiff;  that  in  pursu- 
ance of  his  purchase  for  which  Elizabeth  C. 
Craig  signed  the  notes  by  his  direction,  plain- 
tiff began  using  and  operating  the  farm,  and 
so  continued  to  do  until  the  spring  of  1900, 
during  which  time  he  faithfully  applied  all 
the  proceeds  thereof  paying  for  the  farm; 
that  be  paid  said  proceeds  of  the  farm  to 
Bishop  on  account  of  his  purchase,  and  that 


he  paid  Bishop  various  other  amounts;  that 
plaintiff  had  made  valuable  Improveinents  on 
said  farm,  and  that  by  virtue  of  the  positive 
agreement  by  the  said  Bishop  and  said  Eliza- 
beth C.  Craig  and  plaintiff,  the  said  Eliza- 
beth had  only  been  holding  the  farm  in  trust 
for  plaintiff  since  she  signed  the  notes.  And 
praying  that  the  said  Elizabeth  C.  Craig  be 
compelled  to  convey  back  the  farm  to  plain- 
tiff whenever  requested  thereto  by  plaintiff, 
which  she  refused  to  do,  and  asked  that  the 
deed  made  by  Bishop  to  the  defendant  Eliza- 
beth O.  Craig  be  set  aside  and  annulled,  and, 
representing  that  Bishop  had  obtained  a  de- 
cree for  part  of  the  purchase  money  coming 
to  him,  which  plaintiff  had  been  unable  to 
pay  on  account  of  his  family  acting  aa  it  bad« 
prayed  that  the  suit  in  favor  of  Bishop  be 
heard  in  connection  with  this  sul^  and  that 
If  Bishop  should  demand  that  said  farm  be 
sold  before  plaintiff  could  adjust  the  amount 
going  to  said  Bishop,  then  a  restraining  order 
be  entered  to  prevent  Hie  paying  over  to 
Elizabeth  O.  Craig  or  any  one  else  the  sur- 
plus arising  from  the  sale  of  the  farm  after 
satisfying  Bishop's  claim,  until  the  court 
should  ascertain  and  decide  to  whom  the  sur- 
plus belongs,  and  that  the  said  surplus  be  paid 
to  plaintiff,  and  for  general  relief. 

The  defendant  Elizabeth  C.  Craig  filed  her 
answer,  admitting  the  general  assignment 
made  by  plaintiff  of  all  his  property  for  the 
benefit  of  his  creditors,  and  the  deed  of  trust 
given  on  the  farm  to  secure  defendant  Bish- 
op, and  the  sale  of  the  property  under  the 
assignment  and  the  sale  of  the  farm,  under 
said  deed  of  trust  to  Bishop,  but  denied  that 
the  farm  was  purchased  by  the  plaintiff,  but 
alleged,  on  the  contrary,  that  C.  M.  Bishop 
was  the  purchaser,  and  that  plaintiff  bad 
nothing  whatever  to  do  with  the  purchase 
under  the  trust;  that,  a  few  days  after  said 
Bishop  purchased,  he  sold  the  farm  to  re- 
spondent but  not  until  after  he  had  posi- 
tively and  repeatedly  declined  to  sell  it  to 
plaintiff.  Averring  that  the  sale  was  made 
directly  to  respondent,  without  any  agree- 
ment understanding,  or  intention  that  it  was 
ever  to  be  turned  over  to  or  conveyed  to 
plaintiff  if  she  could  succeed  in  paying  for  it; 
that  it  was  true  respondent  had  not  the 
means  at  the  time  to  pay  for  the  farm,  but 
she  had  the  promise  of  her  three  sons  and  a 
daughter  that  they  would  assist  her  in  pay- 
ing for  it  that  the  home  might  be  saved  to 
her  in  her  old  age,  as  well  as  for  plaintiff, 
who  was  also  expected  to  assist  respondent 
as  was  his  duty  to  do  in  the  maintenance  and 
care  of  the  family,  but  respondent  and  all  of 
the  family  knew  that  it  would  be  utter  fool- 
ishness for  plaintiff  to  pretend  to  buy  the 
farm,  as  his  creditors  would  have  taken  all 
his  earnings  and  those  of  the  children  as 
fast  as  they  might  be  applied  as  payments 
on  said  land  under  such  an  arrangement; 
that  respondent  was  willing  for  plaintiff  to 
oversee  and  manage  the  affairs  about  the 
farm,  as  was  his  duty  to  do  when  well  and 
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able  to  work,  and  it  was  <mly  when  she 
found  that  he  was  not  doing  so  properly 
that  she  decided  to  take  the  management  oat 
of  his  hands;  that  respondent  liad  recently 
met  with  a  fortunate  sale  of  the  coal  under- 
lying her  said  land,  by  which  she  had  been 
able  to  discharge  the  entire  purchase  money 
lien  resting  on  it,  and  had  by  said  sale  a  fee- 
simple  title  to  the  surface  and  what  was 
known  as  the  three-feet  vein  of  coal,  and  a 
surplus  in  money  of  about  $700,  and  was 
situated  so  as  to  haye  a  comfortable  home 
and  living  for  herself  and  plaintiff  and  such 
of  her  children  as  might  choose  to  remain 
with  them,  if  plaintiff  would  do  right,  and  be 
content  to  share  the  home  with  them  in 
peace,  and  abandon  his  baseless  litigation,  or 
unnecessary  and  unjust  annoyance  to  her 
and  her  children. 

The  defendant  C.  M.  Bishop  filed  his  de- 
murrer and  answer,  arerring  that  he  pur- 
chased the  tract  of  land  from  Neil  J.  Fort- 
ney,  trustee,  as  alleged  in  the  bill,  but  said 
that,  if  there  was  any  sacrifice  in  the  trans- 
action, he  had  no  part  in  it,  as  respondent 
was  advised  that  plaintiff  had  voluntarily 
made  an  assignment  to  Neil  J.  Fortney  of  all 
his  property,  including  this  tract  upon  which 
respondent  already  had  a  deed  of  trust,  to 
secure  his  debt,  and  at  the  sale  respondent 
was  compelled  to  purchase  said  tract  of  land 
in  order  to  protect  himself  as  to  his  lieu; 
that  he  openly  bid  upon  the  said  sale  in  com- 
petition witlR  all  other  bidders,  and  placed 
the  highest  bid  thereon,  and,  after  it  was 
knocked  off  to  him  at  the  price  of  $1,545,  re> 
ceived  his  deed  therefor  from  said  trustee. 
Respondent  positively  denied  that  he  had  any 
understanding  or  agreement  with  said  G.  0. 
Craig  and  Elizabeth  C.  Craig  together,  or  ei- 
ther of  them  separately,  at  any  time  prior  to 
the  said  purchase,  at  the  time  thereof,  or  at 
any  other  time,  that  he  would  or  did  purchase 
or  had  purchased  the  farm  for  said  C.  C.  Craig 
or  Elizabeth  0.  Craig,  but  that  he  made  the 
purchase  from  said  trustee  in  good  faith  for 
himself,  and  took  his  deed  therefor,  and 
some  time  afterwards  sold  the  farm  to  said 
Elizabeth  C.  Craig  at  a  price  sufBdent  to 
cover  his  debt,  interest,  and  cost;  that  he 
would  not  have  sold  to  said  CL  0.  Craig  for 
the  reason  and  on  account  of  his  failure  and 
Inability  to  pay  off  the  debt  existing  at  the 
time  of  the  trustee's  sale,  and,  as  averred, 
that  a  sale  to  said  Craig  would  simply  put 
him  in  the  position  before  occupied,  and  he 
would  be  taking  the  risk  of  a  further  accu- 
mulation of  interest,  and  probably  cost  of 
a  suit  to  enforce  his  vendor's  lien,  running 
the  amount  beyond  the  value  of  the  land, 
but,  upon  representation  of  said  C.  C.  Craig 
and  EHizabetfa  C.  Craig  that  he  and  some  of 
his  sons  would  assist  the  said  Elizabeth  C. 
Craig  in  making  the  pasrments,  he  was  in- 
duced to,  and  did,  sell  it  to  her;  but  em- 
phatically denied  that  there  was  any  un- 
derstanding or  agreement  on  his  part  with 
said  O  C.  Craig  and  B.  a  Craig,  or  anyone 


else,  at  any  time,  that  said  sale  was  made  or 
intended  as  a  sale  to  said  (X  G.  Craig,  or  for 
him,  in  any  way. 

Some  280  pages  of  depositions  were  taken 
and  filed  in  the  cause,  including  the  deposi- 
tions of  the  plaintiff  hinfself,  Elizabeth  a 
Craig,  Neil  J.  Fortney,  and  Charles  M.  Bish- 
op, and  others,  in  which  depositions  there  is 
much  conflict 

The  cause  was  heard  on  the  18th  of  De- 
cember, 1901,  when  the  following  decree  was 
entered:  "This  cause  came  on  this  day  to 
be  finally  beard  upon  the  process  duly  serv- 
ed on  both  of  the  defendants,  bill  of  the 
plaintiff,  decree  nisi,  bill  taken  for  confess- 
ed, separate  answers  for  both  of  the  defend- 
ants, and  general  replications  to  each  of  said 
answers,  depositions  for  plaintiff  and  defend- 
ant lUizabeth  C.  Craig  taken  and  filed  here- 
in, cause  regularly  set  for  hearing,  and  was 
argued  by  counsel.  On  consideration  where- 
of, the  court  is  of  the  opinion  that,  upon  the 
pleadings  and  proofs  in  this  cause,  the  case 
is  for  the  defendantB.  It  is  therefore  ad- 
judged, ordered,  and  decreed  that  the  plain- 
tiff's bill  herein  be,  and  the  same  is  hereby, 
dismissed;  and  it  is  further  adjudged,  or- 
dered, and  decreed  that  the  plaintiff  pay  to 
the  defendants  their  costs  about  their  de- 
fense in  this  behalf  expended.  And  it  being 
made  known  to  the  court  that  a  certain 
portion  of  the  purchase  money  coming  from 
W.  P.  Hurst  to  defendant  Elizabeth  a  Craig 
on  her  coal  sale  to  said  Hurst,  to  wit,  $645.- 
82,  was  put  into  the  hands  of  Neil  J.  Fortney 
pending  the  determination  of  this  suit,  that 
the  said  Fortney  is  hereby  directed  to  pay 
the  said  sum  to  said  Elizabeth  0.  Craig  or 
her  attorney,  whose  receipt  shall  protect  said 
Fortney  in  the  payment  thereof."  From 
which  decree  the  plaintiff  appealed. 

This  is  a  suit  to  establish  a  trust  upon  an 
alleged  oral  agreement.  At  the  sale  by  the 
trustee,  Charles  M.  Bishop  had  purchased  the 
farm,  and  had  taken  a  deed  therefor  from 
the  trustee.  It  is  contended  by  .appellant 
that  it  is  admitted  in  the  answer  of  the  de- 
fendant Elizabeth  C.  Craig  that  the  farm 
was  purchased  from  Bishop  by  the  plaintiff, 
and  he  quotes  a  part  of  a  paragraph  from 
the  answer  claiming  that  It  contained  such 
admission.  On  the  contrary,  the  answer 
shows  that  the  defendant  denied  emphat- 
ically that  the  plaintiff  was  the  purchaser. 
This  emphatic  denial  is  followed  by  the  par- 
agraph which  is  only  partially  quoted  by 
counsel  for  plaintiff  in  their  brief,  which  par- 
agraph contains  facts  intended  to  show  that 
it  was  impossible  for  plaintiff  at  the  time  to 
have  purchased  the  property  with  any  hope 
or  show  of  ever  being  able  to  pay  for  it  or 
keep  it  In  the  paragraph  from  the  answer 
from  which  the  partial  quotation  is  made, 
after  stating  that  Bishop  had  sold  the  farm 
to  respondent,  **but  not  until  after  he  had 
positively  and  repeatedly  declined  to  sell  ft 
to  the  plaintiff,"  then  follows  what  respond- 
ent says,  to  show  the  utter  futiUty  of  plain- 
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tiffs  making  said  purchase  from  said  Bishop 
at  the  time  it  was  purchased  by  respondent; 
but  plaintiff's  counsel  does  not  give  the  whole 
residue  of  the  paragraph,  which  is  as  fol- 
lows: "Respondent,  not  desiring  to  go  into 
the  long  history  of  plaintlflPs  various  pur- 
chases of  said  farm,  and  his  failures  to  pay 
for  it,  as  set  out  in  his  said  bill,  admits  the 
truth  of  said  statement,  in  the  main,  and 
says  that,  of  all  the  purchases  so  alleged  to 
have  been  made,  in  the  case  of  no  one  of 
them  was  the  plaintiff  in  as  poor  a  situation, 
or  had  as  poor  a  prospect  of  paying  for  said 
farm,  as  at  the  time  of  his  last  alleged  pur- 
chase, when,  in  addition  to  his  advanced  age 
and  greatly  impaired  physical  condition,  he 
was  hopelessly  insolvent  He  had  given  up 
everything  he  possessed  in  the  way  of  per- 
sonal property,  except  the  pittance  allowed 
him  under  the  exemption  law,  the  proceeds 
of  which  paid  only  a  trifling  per  cent,  of  his 
indebtedness,  leaving  the  rest  hanging  over 
him,  without  any  abiUty  to  pay  it"  It  id 
hard  to  conceive.  Indeed,  how  this  can  be 
construed  into  an  admission  by  the  respond- 
ent of  plaintiff's  allegation  that  he  made  the 
purchase.  Bishop  had  purchased  the  farm 
at  a  public  sale,  had  the  deed  thereto  from 
the  trustee,  and  plaintiff  had  no  interest  In 
the  farm,  and  no  more  right  to  purchase  the 
same  than  the  defendant  or  any  other  per- 
son. Bishop  had  very  good  reasons  for  not 
desiring  to  sell  the  farm  to  the  plaintiff,  who 
had  failed  for  40  years  to  pay  for  the  same, 
and  was  even  at  that  time  embarrassed  with 
Indebtedness  far  beyond  the  value  of  the 
farm,  as  shown  by  the  allegations  of  his  bill, 
as  well  as  by  the  answer  of  Elizabeth  0, 
Craig.  It  is  claimed  by  counsel  for  plaintiff 
that  the  plaintiff,  Craig,  paid  down  to  Bish- 
op at  the  time  of  purchase  the  sum  of  $204 
on  said  purchase,  the  price  being  $2,050, 
agreed  upon  between  them,  which  $204  was 
paid  in  the  following  manner:  Craig  was 
indebted  to  Bishop  in  the  sum  of  $204,  which 
was  included  in  the  price  of  the  land,  $2,- 
050,  for  which  amount  the  defendant  E311za- 
beth  C.  Craig  gave  her  notes  to  Bishop.  The 
said  $204  being  included  in  the  notes,  and 
being  owed  to  Bishop  by  Craig,  plaintiff's 
counsel  claims  that  the  same  was  a  pay- 
ment of  $204  on  the  land.  Upon  this  the- 
ory, if  plaintiff  had  owed  Bishop  at  the  time 
an  additional  $1,846,  Ms  indebtedness  to  Bish- 
op would  have  just  amounted  to  enough  to 
pay  for  the  farm,  and  would  have  entitled 
him  to  a  deed  from  Bishop  therefor.  Plain- 
tiff claims  to  have  made  some  little  pay- 
ments to  Bishop,  derived  from  auctioneers' 
fees  and  from  hauling;  but  no  payments  of 
any  moment  were  made  until  the  sale  of  the 
coal,  when  the  whole  purchase  money  was 
paid  off,  leaving  a  surplus.  Counsel  for  plain- 
tiff, in  their  brief,  say,  "There  is  practically 
no  conflict  of  evidence  upon  the  main  question 
and  claim  of  the  plaintiff;"  that  the  land  was 
purchased  by  hhn,  and  paid  for  by  him,  as  far 
as  payments  were  made  outside  of  the  sale  of 


the  coal;  and  that  the  title  passed  to  the  de- 
fendant Elizabeth  C.  Craig  at  plaintHTs  re- 
quest There  is  as  direct  conflict  of  evidence 
on  the  main  question  as  there  could  well  be. 
The  testimony  of  C.  M.  Bishop  and  E.  O.  Craig 
is  as  positive  and  direct  that  the  sale  was 
made  by  Bishop  to  the  defendant  Elizabeth 
C.  Craig  as  it  is  found  in  their  answers.  Also 
the  evidence  of  the  trustee,  Fortney.  When 
Fortney  was  asked  whether  be  recollected 
of  anything  being  said,  when  they  were  pre- 
paring the  papers,  between  Bishop  and  Mrs. 
Oaig,  "about  preparing  a  contract  of  some 
kind  by  which  the  land  could  be  sold  to 
Charley  [meaning  plaintiff],  or  of  his  ask- 
ing you  if  you  could  prepare  such  a  paper," 
he  answered:  "No,  sir;  I  have  no  recollec- 
tion of  his  asking  it  On  the  contrary,  as 
stated,  the  idea  of  Mr.  Craig's  participation 
in  the  deed  was  tabooed  at  the  very  outset." 

In  Phelps  V.  Seely,  22  Grat  673,  it  Is 
held:  "A  resulting  trust  may  be  set  up  by 
parol  testimony  against  the  letter  of  a  deed, 
and  a  deed  absolute  on  Its  face  may,  by  like 
testimony,  be  proved  to  be  only  a  mortgage. 
But  the  testimony,  to  produce  these  results, 
must  In  each  case  be  clear  and  unquestion- 
able." And  in  Troll  v.  Carter,  16  W.  Va. 
667  (Syl.,  point  7):  "Whenever  the  courts 
permit  parol  evidence  to  be  received  to  es- 
tablish a  trust,  they  always  require  such  evi- 
dence to  be  clear  and  unquestionable,  to  pro- 
duce such  results."  To  establish  this  al- 
leged oral  agreement  between  himself  and 
Bishop  and  the  defendant  Elizabeth  C.  Craig, 
the  laboring  oar  is  with  the  plaintiff,  and  he 
must  establish  It  by  clear  and  unquestionable 
evidence.  The  attempt  to  establish  It  is 
principally  by  conversations  had  with  the 
defendants,  Elizabeth  0.  Craig  and  C  M. 
Bishop,  and  of  parts  of  such  conversations 
overheard.  Upon  the  evidence  submitted  in 
the  cause,  the  circuit  court  has  found  for  the 
defendants,  and  we  can  by  no  means  say 
that  his  flnding  is  so  manifestly  wrong  as  ta 
warrant  a  reversal  of  the  decree.  Indeed,  a 
strong  preponderance  of  the  evidence  sub- 
mitted in  the  case  supports  the  decree;  and, 
even  if  it  were  otherwise,  from  the  nature 
of  the  case,  the  appellate  court  would  have 
to  sustain  the  decree,  unless  the  evidence 
was  so  clearly  against  it  as  to  make  the 
flnding  of  the  court  manifestly  wrong.  Bren 
when  the  evidence  is  conflicting,  but  of  such 
a  character  as  to  make  it  doubtful  which  way 
It  preponderated,  in  a  cause  where  the  mere 
preponderance  of  the  weight  of  the  evidence 
controlled,  this  court  will  sustain  the  decree. 
Smith  V.  Yoke.  27  W.  Va.  639;  Doonan  v. 
Glynn,  28  W.  Va.  716;  Prichard  v.  Evans,  31 
W.  Va.  137.  6  S.  B.  461;  Frederick  v.  Fred- 
erick, 81  W.  Va.  666,  8  a  E.  295;  Richard- 
son V.  Ralphsnyder,  40  W.  Va.  16,  20  8.  B. 
854. 

Appellant  contended  that  the  court  de- 
cided the  case  and  dismissed  plaintiff's  bill 
on  the  idea  that  the  maxim,  "Where  both 
parties  are  equally  guilty  the  defendant  shall 
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prevail,*'  was  applicable,  but  that  it  could 
not  be  so  applicable,  from  the  fact  that  no 
pleading  in  the  case  made  it  relevant.  The 
allegations  of  the  bill  make  it  clear  that,  at 
the  time  of  the  purchase  of  the  farm,  plain- 
tiff was  deeply  involved  in  debt;  that  his 
property  had  been  sold  and  sacrificed  at  nom- 
inal prices,  and  was  almost  wholly  lost  to 
him.  And  according  to  the  theory  of  his 
t^ill,  he  was  purchasing  the  farm  for  his  own 
use,  and  had  the  same  conveyed  to  his  wife 
to  protect  the  title  against  his  creditors. 
His  wife,  being  cognizant  of  his  insolvency 
and  indebtedness,  accepting  the  deed  for  the 
purpose  of  holding  the  farm  in  trust  for  the 
plaintiff  against  the  rights  of  his  creditors, 
and  the  plaintiff  paying  for  the  farm,  would 
bring  them  both  clearly  within  the  maxim 
quoted;  and  the  plaintiff  would  be  guilty  of 
a  fraud  in  concealing  his  assets  from  his 
creditors,  and  the  defendant,  his  wife,  would 
be  a  party  thereto.  The  court  seems  to 
have  decided  the  cause  upon  its  merits,  and 
without  noticing  the  demurrer  of  defendant, 
which  is,  in  effect,  overruled  by  decreeing 
upon  the  merits.  MiUer  v.  Miller,  92  Va. 
196.  23  S.  B.  232  (Syl.,  point  2).  In  Horn  v. 
Star  Foundry,  23  W.  Va.  522,  at  page  543, 
in  rendering  the  opinion  of  the  court.  Judge 
Greene  says:  "I  need  not  take  time  to  look 
up  or  cite  authorities  to  show  that  this  con- 
tract was  fraudulent  and  contrary  to  public 
policy,  for  it  seems  to  me  to  be  so  obviously 
of  this  character  that  it  is  only  necessary 
for  any  lawyer  to  read  the  bill  at  once  to 
pronounce  it  unquestionably  of  this  charac- 
ter;" and  says  the  circuit  court  ought  to  have 
sustained  the  general  demurrer  to  the  bill, 
and  dismissed  the  same,  at  plaintiff's  costs. 
This  is  what  should  have  been  done  in  the 
case  at  bar,  upon  the  principle  of  the  maxim, 
"Nemo  allegans  suam  turpltudinem  est  audi- 
endus."  In  Evans  v.  Folsom,  5  Minn.  422 
(Gil.  342),  it  is  held:  "If  the  case  made  by  a 
party  seeking  the  aid  of  a  court  of  equity  is 
tainted  with  fraud  on  his  part,  it  will  not 
aid  him."  7  Waifs  Actions  &  Defenses,  p. 
55.  It  appears  from  exhibits  filed  with  depo- 
sitions taken  in  the  case  that  plaintiff  was 
discharged  in  bankruptcy  from  his  debts, 
and  bis  creditors  have  no  interest  in  the  is- 
sue of  this  case. 

The  said  decree  is  right,  and  must  be  af* 
firmed. 


(54  W.  Va.  82) 

BROWN  et  al.  v.  NUTTER  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  7,  1903.) 

BILL.  OF  REVIEW— EVIDBNCB  TO  SUSTAIN. 

1.  Newly  discovered  oral  evidence,  contradie- 
tory  or  cumulative  Id  Its  nature,  to  be  sufficient 
to  sustain  a  bill  of  review,  must,  like  written 
evidence,  be  so  indisputable  as  to  be  decisive 
of  the  case. 

2.  New!y  discovered  evidence  which"  is  of  such 
doubtful  character  as  only  to  open  up  the  case 

1  1   8e«  Equity.  Vol.  1»,  Cent  Dig.  ||  1091-1093. 


for  further  Utigation  will  not  sustain  a  bill  of  re- 
view. 
(Syllabus  by  the  Ck>nrt.) 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; John  W.  Mason,  Judge. 

Bill  by  Beeson  H.  Brown  and  others  against 
Cordelia  Nutter  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.    Affirmed. 

John  Bassel,  W.  Scott,  and  Davis  &  Davis, 
for  appellants.  Edward  G.  Smith,  M.  F.  Sni- 
der, and  Edward  A.  Brannon,  for  appellees. 

DENT,  J.  "This  is  an  appeal  by  Beeson 
H.  Brown,  Henry  R.  Smith,  Gertrude  Dun- 
can, and  George  L.  Duncan  from  fi  decree  of 
the  circuit  court  of  Harrison  county,  enter- 
ed February  2, 1903,  sustaining  a  demurrer  to 
the  bill  of  review  filed  by  leave  of  the  cir- 
cuit court,  to  review  upon  the  ground  of 
newly  discovered  evidence  the  decree  of  the 
appellate  court  entered  on  March  29,  1902, 
revising  a  decree  of  said  circuit  court  in  the 
cause  of  Cordelia  Nutter  against  Beeson  H. 
Brown  and  others,  entered  on  June  8,  1901, 
by  which  decree  of  the  appellate  court  the 
words  'natural  gas  and  oil'  were  dire<sted 
to  be  expunged  and  struck  out  of  the  deed 
made  to  said  Beeson  H.  Brown  by  Cordelia 
Nutter  and  her  former  husband,  William  L. 
Strother."  Nutter  v.  Brown,  51  W.  Va.  598, 
42  S.  E.  601.  The  newly  discovered  evidence 
relied  on  is  to  the  effect  that  Matilda  Flan- 
agan and  her  two  daughters,  Sallie  Johnson 
and  Jennie  Kerns,  will  testify  that  in  the 
year  1891  Cordelia  Nutter  stated  to  them,  or 
in  their  presence,  that  she  received  $1  more 
per  acre  than  Matilda  Flanagan  and  her  hus- 
band received  for  their  coal,  because  gas  and 
oil  was  included  in  her  conveyance.  This 
testimony  was  first  brought  to  the  attention 
of  appellants  by  virtue  of  the  following  note, 
written  by  one  of  the  proposed  witnesses,  as 
she  says,  in  the  idferest  of  justice,  to  wit: 

"No  8  1902 
**Adamston 

"W.  VA. 
*'Mp. 

"B  H  brown  Dear  Sir  if  you  want  any  Evi- 
dence at  coart  in  that  law  Suit  you  are 
Having  with  G  a  Garritt  and  Dr  arnett  Just 
call  on  me  1  velll  get  you  the  best  Evidents 
for  you  that  you  Ever  Had  yet 
••truly  yourS 

"Mrs  Sallie  JohnSon." 

The  law  governing  this  case  has  been  fully 
settled  by  a  former  decision  of  this  court 
In  the  case  of  the  Davis  Sewing  Machine  Co. 
v.  Dunbar,  32  W.  Va.  335,  9  S.  E.  237,  in 
part  second  of  the  syllabus,  the  rule  is  stat- 
ed thus:  **A  bill  of  review  for  newly  discov- 
ered evidence  will  not  lie  where  the  evidence 
is  simply  confirmatory  or  accumulative.  It 
must  be  decisive  in  its  character;  such  as 
ought,  if  true,  upon  rehearing  to  produce  a 
different  decree,  and  of  which  the  party  was 
ignorant  at  the  time  of  the  decree,  and  could 
not  have  learned  by  the  exercise  of  reason- 
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able  diligence.**  Nichols  t.  Nichols*  Heirs, 
8  W.  Va.  174;  Wethered  v.  EUlott,  45  W. 
Va.  436,  82  S.  K  209;  Douglass  y.  Stephen- 
son's Ex'r,  75  Va.  756.  To  sustain  a  bill  of 
review  for  newly  discovered  evidence,  the 
duty  devolves  upon  the  plaintiff,  first,  to 
produce  evidence  clearly  decisive  of  the  case; 
second,  to  show  that  such  evidence  could  not 
have  been  discovered  by  due  diligence.  It 
matters  not  whether  the  newly  discovered 
evidence  be  oral  or  written;  if  it  Is  decisive 
of  the  case.  It  will  be  admitted  for  the  pur- 
pose of  reversing  a  decree;  the  difference  be- 
tween oral  and  written  evidence  being  that 
written  evidence,  when  the  making  of  the 
writing  Is  admitted,  is  indisputable.  A  de- 
murrer to  a  bill  admits  the  indisputable  char- 
acter of  such  evidence.  •  On  the  other  hand, 
a  demurrer  to  a  bill  of  review  founded  on 
oral  testimony  alone  does  not  always  admit 
that  such  oral  testimony  is  true,  but  only 
that  the  witnesses  will  testify  according  to 
the  allegations  of  the  bill.  Oral  testimony 
therefore  is  nearly  always  open  to  dispute. 
To  overthrow  a  decree  of  this  character,  the 
evidence  must  be  indisputable.  It  must  be 
so  strong  that  on  a  review  it  will  be  decisive 
of  the  case,  and  not  merely  open  It  up  for 
further  litigation.  If  the  appellants  had  pro- 
duced a  writing  signed  by  Mrs.  Nutter, 
wherein  she  admitted  that  she  had  received 
|1  per  acre  more  for  her  oil  and  gas,  this 
would  be  decisive  of  the  case,  and  would 
have  Justified  a  review  thereof.  The  f&ct 
that  Mrs.  Flanagan  and  her  daughters  will 
testify  that  Mra.  Nutter  admitted  in  their 
presence  that  she  received  $1  per  acre  for 
her  oil  and  gas  is  not  at  all  decisive  of  the 
case,  for  the  reason  that  their  evidence  is 
open  to  dispute,  being  a  matter  of  memory 
alone;  by  their  own  cross-examination;  by 
other  facts  and  circumstances  and  by  other 
witnesses.  Hence  to  allow  a  review  on  their 
evidence  is  simply  to  thi%w  the  case  wide 
open  for  further  litigation^  and  would  be 
nothing  more  than  the  granting  of  a  new 
trial  without  sufficient  justification  thereof. 
To  set  aside  the  solemn  decrees  of  this  court 
on  evidence  so  frail  would  be  to  throw  wide 
open  the  door  of  equity  to  fraud  and  peijury, 
for  defeated  litigants  would  never  allow  a 
case  to  remain  settled  as  long  as  witnesses 
could  be  discovered  willing  to  testify  as  to 
admissions  made  by  the  successful  party. 
Equity  regards  all  such  attempts  with  a  crit- 
ical and  suspicious  eye  to  preserve  the  foun- 
tain of  justice  from  being  too  easily  polluted, 
and  rightly  requires  that  oral  evidence  to 
overthrow  a  decree  must  be  as  indisputable 
and  convincing  as  written  evidence.  The  en- 
forcement of  such  rule  may  operate  harshly 
sometimes,  but  it  is  far  better,  even  though  it 
does,  to  uphold,  rather  than  to  destroy,  such 
a  barrier  to  a  sea  of  unknown  troubles  and 
endless  litigation.  However  desirous  we  may 
be  to  defend  the  character  of  litigants  for 
whom  we  may  have  a  friendly  regard,  yet 
it  la  the  part  of  Justice  to  be  blind  to  mat- 


ters extraneous  to  the  record,  and  to  be 
governed  by  its  reveallngs  alone.  The  volun- 
tary note  written  by  one  of  the  proposed  wit- 
nesses, as  she  claims  in  the  Interest  of  Jus- 
tice, is  very  peculiar  indeed.  The  spelling 
and  composition  show  her  to  be  a  very  illit- 
erate woman,  and  yet  she  claims  the  ability 
to  get  for  Mr.  Brown  evidence,  the  best  he 
ever  had  in  his  suit'  Such  illiteracy,  knowl- 
edge of  a  suit,  and  the  weight  and  neces- 
sity of  evidence  coupled  with  so  highly  a  de- 
veloped sense  of  justice  at  so  opportune  a 
time.  Is  a  combination  seldom  found  in  wom- 
ankind, but  Is  so  rare  as  to  excite  suspicion 
of  its  slDcei'lty.  Voluntary  evidence  under 
such  circumstances  is  always  open  to  sus^ 
picion,  and  must  be.  regarded  as  of  little 
weight,  instead  of  beiag  decisive  in  its  char- 
acter, unless  it  be  clearly  indisputable.  In 
the  case  of  Reynolds  v.  Reynolds'  Bhc'r,  88 
Va.  162,  13  S.  E.  395,  598,  the  newly  discov- 
ered evidence,  though  oral,  was  above  sus- 
picion, indisputable,  and  decisive  of  the  con- 
troversy. In  this  case,  the  demurrer  being 
regarded  as  an  admission  of  what  the  newly 
discovered  witnesses  will  testify,  and  not  an 
admission  of  the  truth  of  such  evidence,  the 
same  must  be  regarded  as  disputable,  inde- 
cisive of  the  controversy,  and,  in  the  light  of 
facts,  circumstances,  and  evidence  disclosed 
by  and  contained  in  the  old  record,  subject 
to  suspicion  and  doubt  as  to  the  sincerity 
or  soundness  of  the  witnesses'  memories.  It 
is  therefore  wholly  insufficient  to  Justifiy  a 
review  of  such  decree. 

Nor  is  it  clear  that,  if  the  appellants  bad 
used  the  same  diligence  to  discover  the  new 
evidence  before  the  decree  that  they  did  aft* 
erwards,  they  would  not  have  Just  as  easily 
provided  it  then  as  now.  For  the  first  time 
the  appellants  claim,  in  effect,  in  their  bill, 
that  Beeson  H.  Brown  paid  Mrs.  Nutter  ^1 
per  acre  for  oil  and  gas.  This  is  stated  to  be 
a  fact  fully  known  to  Brown,  and  the  bill 
is  sworn  to  by  him.  In  the  former  suit  he 
filed  an  answer  under  oath«  in  which  be 
made  no  such  claim.  If  such  were  the  truth* 
and  he  had  set  the  same  up  as  a  defense, 
and  attempted  to  prove  it  on  cross-examina- 
tion of  his  agent  and  Mrs.  Nutter,  and  tes- 
tified in  contradiction  to  their  testimony  that 
such  was  his  understanding  of  his  purchase, 
the  result  might  have  been  entirely  different 
If  such  had  been  his  position,  and  he  had 
made  any  effort  to  obtain  the  evidence  to 
sustain  it,  there  can  be  no  doubt  that  he 
could  have  easily,  by  the  exercise  of  due  dili- 
gence, obtained  this  newly  discovered  evi- 
dence. He  made  no  such  defense,  and  there- 
fore made  no  effort  to  obtain  the  evidence  to 
sustain  it 

The  absence  of  such  defense  is  one  of  the 
prime  reasons  that  led  the  court  to  its  for- 
mer conclusions,  as  is  plainly  evident  from 
the  following  three  separate  quotations  from 
the  former  opinion,  to  wit:  **It  is  not  shown 
in  evidence  that  the  defendant  purchased  or 
paid  anything  for  the  oil  and  gas.    Ho  was 
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buying  the  coal,  and,  if  he  could  get  the  oil 
and  gas  thrown  in,  he  would  take  It  His 
sole  reliance  in  this  case  is  on  the  fact  that 
they  appear  in  the  papers  by  the  confessed 
mistakes  of  his  agent  He  does  not  claim 
that  he  bought  and  paid  for  them,,  but  that 
because  of  their  valueless  character  at  that 
time  the  plaintifl  was  willing  to  let  them  go 
to  secure  the  sale  of  her  coal."  *Thi8  un- 
denied  instruction  from  his  principal  shows 
that  he  was  not  bargaining  for  the  oil  and 
gas,  but  if  by  deceitful  means  or  otherwise, 
without  openly  purchasing  them,  he  could 
obtain  them,  he  was  willing  to  accept  them, 
without  regard  to  the  means  employed.  He 
does  not  as  a  witness  claim  that  he  pur- 
chased them,  or  that  he  is  out  anything  by 
reason  thereof."  "He  gave  nothing  for  the 
property,  and  is  in  statu  quo  without  being 
put  there."  These  quotations  all  show  that 
the  court  reached  Its  former  conclusion  from 
the  fact  that  appellant,  Brown,  neither  claim- 
ed nor  pretended  to  prove  that  he  actually 
purchased  the  oil  and  gas  at  $1  per  acre, 
or  that  he  was  out  anything  by  reason  there- 
of. If  he  did  purchase  the  oil  and  gas  and 
paid  $1  per  acre,  as  he  now  pretends  to  as- 
sert, he  should  hav«  set  up  the  same  in  his 
answer,  and  sustained  the  same  by  his  evi- 
dence. Having  failed  to  do  so  when  he  had 
the  opportunity,  and  having  thereby  misled 
the  court  Into  a  wrongful  decision,  he  is  for- 
ever precluded  from  asserting  the  same,  even 
though  it  were  the  truth.  It  has  passed  into 
the  domain  of  things  adjudicated,  and  there 
it  must  fwever  rest  Sayre's  Adm'r  t.  Har- 
pold,  33  W.  Va.  563,  11  a  B.  16.  This  newly 
discovered  evidence  would  have  been  admis- 
sible under  the  allegations  contained  in  the 
pleadings  of  the  former  suit  as  tending  to 
contradict  the  evidence  of  Mrs.  Nutter  and 
James  M.  Plaut  as  to  the  agreement  be- 
tween them  that  the  words  "oil  and  gas" 
were  to  be  stricken  out  of  the  deed,  but 
would  not  have  been  decisive  of  the  case, 
liecau^  not  indisputable^  as  aforesaid. 

A  bill  of  review  does  not  lie  to  adjudicate 
matters  already  adjudicated,  except  for  er- 
ror of  law  apparent  on  the  face  of  the  record, 
or  for  new  and  after-discovered  evidence  de- 
dsive  of  the  case.  It  does  not  lie  to  let  in 
evidence  that  might  have  had  some  weight, 
little  or  great  had  it  been  introduced  at  the 
proper  time,  but  only  such  as  is  of  such  force 
and  weight  as  will  forever  end  the  case. 
Appellant  Brown  was  negligent  in  not  set- 
ting up  and  claiming  that  he  had  purchased 
the  oil  and  gas  at  $1  per  acre,  and  this  fact 
if  true,  cannot  be  used  as  a  ground  to  sus- 
tain the  bill  of  review.  Tet  it  Is  a  potent 
fact  in  showing  that  he  did  not  use  due 
diligence  to  obtain  evidence  to  sustain  it  A 
litigant  seldom  uses  reasonable  diligence  to 
obtain  evidence  to  sustain  a  fact  on  which 
he  does  not  rely. 

The  main  question,  however,  for  determl- 
natlbn  is  as  to  whether  the  fact  that  Mrs. 
Flanagan  and  her  two  daughters  will  tes- 


tify that  Mrs.  Nutter  said  to  them,  or  in  their 
presence,  that  she  received  $1  per  acre  more 
for  her  coal  because  she  included  oil  and 
gas,  is  decisive  of  the  case,  or,  in  other 
words,  is  sutlicient  to  reverse  the  decree  at- 
tacked. The  answer  to  this  question  must 
be  in  the  negative  for  many  reasons.  First 
because  the  evidence  is  oral,  and  not  indis- 
putable, or  decisive  of  the  case;  second,  be- 
cause the  main  fact  which  it  seeks  to  estab- 
lish was  not  relied  on  by  the  appellants  ei- 
ther in  their  pleadings  or  evidence  in  the 
original  litigation,  but  has  all  the  marks  of 
an  afterthought  that  places  such  evidence 
under  grave  suspicion;  third,  because  it  is 
not  of  sufficient  weight  as  contradictory  evi- 
dence to  overcome  the  positive  statements 
of  Mrs.  Nutter  and  James  M.  Plant  that  there 
was  an  agreement  between  them  that  the 
oil  and  gas  was  not  to  be  retained  in  the 
deed,  but  was  to  be  stricken  therefrom,  sus- 
tained by  the  unexplained  silence  of  the  ap- 
pellant Brown,  for  whom  Plant  was  acting, 
and  by  oth»  evidence  and  circumstances  in 
and  surrounding  the  case.  Instead  of  this 
new  evidence  being  decisive  of  the  case,  the 
suspicions  against  it  are  equally  as  strong  as 
the  suspicions  it  seeks  to  raise. 

For  these  reasons  we  find  the  conclusions 
of  the  circuit  court  right,  and  affirm  the  de- 
cree. 

BRANNON,  J.  (concurring).  "Every  distinct 
averment  must  be  taken  as  true  upon  a  mere 
application  to  file  a  bill  of  review."  Davis 
Y.  Morris'  Ex'rs,  76  Va.  21.  In  this  case 
what  do  we  take  as  true?  Only  the  fact  that 
the  witnesses  will  state  what  the  bill  repre- 
sents they  will  state,  or  that  what  they  say 
is  true?  In  other  words,  simply  that  they 
will  state  as  the  bill  represents,  or  that  their 
evidence  is  true,  and  proves  that  Cordelia 
Nutter  made  the  admission  specified?  The 
case  of  Sewing  Machine  Co.  v.  Dunbar,  82 
W.  Va.  885,  9  S.  B.  237,  says  that  the  new 
evidence  must  be  such  as,  if  true,  ought  to 
reverse  the  decree.  If  what  is  true?  Why, 
the  new  evidence;  the  fact  it  goes  to  prove; 
that  is,  Cordelia  Nutter's  admission.  The 
new  evidence  to  sustain  a  bill  of  review  must 
be  '*materlal,  and  such  as,  if  unanswered,  in 
point  of  fact  would  clearly  entitle  the  party 
to  a  decree,  or  would  raise  a  question  of  so 
much  difficulty  as  to  be  the  fit  subject  of  a 
judgment  in  the  cause."  2  Beach,  Mod.  Eq. 
Prac  S  860.  I  conclude  that  on  the  demur- 
rer we  must  take  it  that  the  new  evidence 
is  true,  and  that  Cordelia  Nutter  made  the 
admissions,  not  simply  that  the  witnesses 
will  so  state.  Then  comes  the  question,  what 
is  the  force  of  that  admission  on  this  bill  of 
review?  Is  it  only  cumulative?  In  Grogan 
V.  Railroad,  89  W.  Va.  415,  19  S.  E.  563,  I 
endeavored  to  define  cumulative  evidence. 
On  the  former  hearing  the  question  was 
whether  Cordelia  Nutter  sold  to  Brown  oil 
and  gas  as  well  as  the  coal.  Brown  gave 
evidence  that  she  did;    she  gave  evidence 
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that  she  did  not.  Is  not  this  admission  only 
more  evidence  that  she  did?  Evidence  of 
admissions  is  weak  evidence,  but  at  present 
we  cannot  consider  this  argument  because 
that  rule  is  based  on  the  fact  that  evidence 
to  prove  admissions  is  weak,  not  that  the 
admission  Is  Itself  weak;  that  the  witnesses 
may  have  misunderstood  the  admission.  Up- 
on the  bill  of  review  we  are  assuming  that 
the  admission  was  made.  Then,  treating  It 
as  made,  what  is  Its  effect?  If  unanswered 
and  established,  does  it  call  for  reversal  of 
the  decree?  I  think  not,  because  it  Is  cumu- 
lative; more  evidence  to  show  that  oil  and 
gas  were  Included  In  the  sale.  True,  the  evi- 
dence goes  to  prove  a  new  Independent  fact 
not  before  In  issue— that  is,  the  admission; 
but  that  admission  is  only  more  evidence  on 
the  question  whether  oil  and  gas  were  In  fact 
sold  to  Brown.  I  do  not  say  that  In  all  cases 
cumulative  evidence  is  Inadmissible;  but  I 
say  that.  If  allowed,  it  must  be  so  forceful 
as  to  leave  no  question  of  Its  effect  to  reverse 
the  decree.  The  courts  say  It  must  be  re- 
ceived with  great  slowness  and  caution,  else 
there  would  be  no  end  to  a  case,  as  more 
evidence  bearing  on  the  same  issues  can  al- 
ways be  found.  This  admission  does  not, 
beyond  question,  call  for  a  reversal  of  the 
decree.    Bloss  v.  Hull,  27  W.  Va.  503. 
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FUNKHOUSBR  v.    SPAHR. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
14,  1904.) 

APFBAL    AND    ERROR— DIVIDED    COURT— CON- 
STITUTION—STATUTES— INTERPRETATION. 

1.  The  provision  of  section  88  of  article  6  of 
the  Constitution  that,  whenever  the  requisite 
majority  of  the  judges  of  the  Supreme  Court 
of  Appeals  sitting  are  unable  to  agree  upon  a 
decision,  the  case  shall  be  reheard  by  a  full 
bench,  applies  only  to  cases  involving  the  con- 
stitutionality of  laws,  and  does  not  prohibit 
the  decision  of  ordinary  cases  by  a  divided 
court. 

2.  It  is  an  established  canon  of  construction 
that  effect  shall  be  given  to  every  word  in  the 
instrument  to  be  construed,  whether  it  be  a 
will,  a  contract,  a  statute,  or  a  constitution. 

3.  The  only  proper  way  to  construe  a  legis- 
lative or  constitutional  enactment  is  from  the 
language  used  in  the  act,  and  upon  occa- 
sion by  a  resort  to  the  history  of  the  times 
when  it  was  passed.  Resort  cannot  be  had 
to  the  views  or  debates  of  the  tramers  of  the 
enactment. 

Action  between  one  Funkhouser  and  one 
Spahr.  From  the  Judgment  Funkhouser 
brings  error.  Affirmed  by  divided  court  with- 
out opinion.    Petition  to  rehear  denied. 

Elder  &  Blder,  for  petitioner. 

KEITH,  P.  Funkhouser,  who  was  plaintiff 
In  error  In  the  case  of  Funkhouser  v.  Spahr, 
asks  a  rehearing  of  the  judgment  rendered 
against  him  at  the  September  term  of  this 
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court.  In  pursuance  of  section  3485  of  the 
Code  of  1887,  which  is  as  follows: 

"The  appellate  court  shall  affirm  the  judg- 
ment, decree,  or  order,  If  there  be  no  error 
therein,  and  reverse  the  same,  in  whole  or 
In  part,  If  erroneous,  and  enter  such  judg- 
ment, decree  or  order,  as  the  court  whose 
error  is  sought  to  be  corrected  ought  to  have 
entered,  affirming  in  those  cases  where  the 
voices  on  both  sides  .are  equal:  provided 
however,  that  in  order  to  declare,  in  any  case, 
any  law  null  and  void  by  reason  of  its  re- 
pugnance to  the  Constitution  of  the  United 
States  or  the  Constitution  of  this  state,  it 
shall  be  necessary  that  a  majority  of  the 
judges  elected  to  the  Supreme  Court  of  Ap- 
peals shall  concur." 

The  contention  of  the  petitioner  is  that  the 
section  above  quoted  is  repugnant  to  the 
last  sentence  of  section  88,  art  6,  of  the  Con- 
stitution, which  is  as  follows: 

"Whenever  the  requisite  majority  of  the 
Judges  sitting  are  unable  to  agree  upon  a  de- 
cision, the  case  shall  be  reheard  by  a  full 
bench,  and  any  vacancy  caused  by  any  one 
or  more  of  the  judges  being  unable,  unwill- 
ing, or  disqualified  to  sit,  shall  be  tempo- 
rarily filled  in  a  manner -to  be  prescribed  by 
law." 

It  will  not  do  to  segregate  this  sentence 
from  its  context.  It  is  found  In  section  88 
of  article  6  of  the  Constitution,  which  deals 
with  the  organization  and  jurisdiction  of  this 
court  After  stating  with  precision  the  sub- 
jects over  which  this  jurisdiction  shall  ex- 
tend, it  proceeds  to  set  forth  the  manner  in 
which  that  jurisdiction  shall  In  certain  cases 
be  exercised,  and  declares  that:  "The  as- 
sent of  at  least  three  of  the  judges  shall  be 
required  for  the  court  to  determine  that  any 
law  is,  or  Is  not,  repugnant  to  the  Consti- 
tution of  this  state  or  of  the  United  States: 
and  if  in  a  case  involving  the  constitutional- 
ity of  any  such  law,  not  more  than  two  of 
the  judges  sitting  agree  in  opinion  on  the  con- 
stitutional question  involved,  and  the  case 
cannot  be  determined  without  passing  on 
such  question,  no  decision  shall  be  rendered 
therein,  but  the  case  shall  be  reheard  by  a 
full  court;  and  In  no  case  where  the  juris- 
diction of  the  court  depends  solely  upon  the 
fact  that  the  constitutionality  of  a  law  Is  In- 
volved, shall  the  court  decide  the  case  upon 
its  merits,  unless  the  contention  of  the  ap- 
pellant upon  the  constitutional  question  be 
sustained*  Whenever  the  requisite  major- 
ity of  the  judges  sitting  are  unable  to  agree 
upon  a  decision,  the  case  shall  be  reheard 
by  a  full  bench,  and  any  vacancy  caused  by 
,  any  one  or  more  of  the  judges  behig  unable, 
unwilling,  or  disqualified  to  sit,  shall  be 
temporarily  filled  In  a  nmnner  to  be  pre- 
scribed by  law." 

The  Constitution  which  preceded  that  now 
in  force  provided  that  "the  assent  of  a  ma- 
jority of  the  judges  elected  to  the  court,  shall 
be  required  In  order  to  declare  any  law  null 
and  void,  by  reason  of  its  repugnance  to  the 
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fedefBl  ConstltutioD,  or  to  the  Ck>nstitution 
of  this  state.*'  The  provision  of  the  former 
Constitution  upon  this  subject  was  deemed 
inadequate  by  the  convention  which  framed 
the  present  Constitution,  and  it  inserted  in 
lieu  of  it  the  provision  as  it  now  stands, 
which  declares  that  *'the  assent  of  at  least 
three  of  the  judges  shall  be  required  for  the 
court  to  determine  that  any  law  is  or  is  not 
repugnant  to  the  Constitution  of  this  state  or 
of  the  United  States.*'  Where  the  constitu- 
tionality of  a  law  is  drawn  in  question,  it 
is  plain,  therefore,  that  the  assent  of  three 
k  Judges  is  necessary  to  decide  the  case.  A 
less  number  cannot  hold  that  a  law  is  con- 
stitutional or  that  it  is  unconstitutional. 
The  assent  of  three  judges  is  essential  to  the 
judgment,  is  a  jurisdictional  necessity,  and 
less  than  that  number  is  incapable  of  pro- 
nouncing any  judgment  in  such  a  case.  The 
convention  was  impressed  with  the  delicacy 
and  importance  of  the  jurisdiction  exercised 
by  courts  in  passing  upon  the  constitutional- 
ity of  a  law.  It  felt  that  the  provision  up- 
on the  subject  in  the  former  Constitution, 
which  only  went  to  the  extent  of  holding  that 
a  law  could  not  be  declared  null  and  void,  as 
repugnant  to  the  Constitution  of  the  United 
States  or  of  the  state,  unless  three  of  the 
judges  of  the  court  concurred  in  that  conclu- 
sion, did  not  fully  meet  the  requirements  of 
the  situation,  for  under  the  law  as  it  then 
stood  an  unconstitutional  law  might,  in  a  par- 
ticular case,  be  binding  and  operative  upon 
the  parties  to  the  litigation  because  of  an 
equal  division  among  the  judges  composing 
the  court  It  considered  that  all  cases  In 
which  Ae  constitutionality  of  a  law  Is  In- 
volved are  of  first  importance;  that  no  stat- 
ute which  transcends  the  fundamental  law 
should  be  enforced  against  any  citizen;  and 
therefore  it  required  the  concurrence  of  three 
judges  for  the  disposition  of  the  questiCHi, 
and  prohibited  any  judgment  for  or  against 
the  validity  of  the  law  by  an  equally  divided, 
court  The  evil  which  the  convention  sought 
to  remedy  was  plain  and  obvious;  the  rem- 
edy which  it  applied  is  adequate  and  com- 
plete. 

In  the  concluding  sentence  of  the  section 
under  consideration,  separated  from  what  has 
been  quoted,  it  is  true,  by  a  period,  but  whol- 
ly germane  to  and  in  pari  materia  with  what 
has  gone  before,  and  with  the  manifest  pur- 
pose of  providing  the  means  for  carrying  out 
tlier  object  so  clearly  expressed  in  the  pre- 
ceding portion  of  this  section,  the  following 
language  is  used:  "Whenever  the  requisite 
majority  of  the  judges  sitting  are  unable  to 
agree  upon  a  decision,  the  case  shall  be  re- 
heard by  a  full  bench,  and  any  vacancy 
caused  by  any  one  or  more  of  the  judges  be- 
ing unable,  unwilling,  or  disqualified  to  sit, 
shall  be  temporarily  filled  in  a  manner  to  be 
prescribed  by  law."  Now,  if  the  purpose 
had  been  to  prohibit  the  decision  of  any  case 
by  a  divided  court,  we  presume  that  the  Con- 
stitution would  have  said  so.    The  end  could 


have  been  reached  by  simply  declaring  that 
in  every  case  a  majority  of  the  judges  sitting 
must  agree  upon  a  decision.  If  it  had  been 
intended  that  this  sentence  should  reach  a 
class  of  cases  not  embraced  in  that  which 
precedes  it,  the  convention  might,  with  great 
propriety,  have  made  it  an  Independent  para- 
graph; but,  if  that  be  not  so,  the  language 
employed  seems  to  be  conclusive  against  the 
construction  contended  for  by  the  petitioner. 
"Whenever  the  requisite  majority  of  the 
judges  sitting  are  unable  to  agree  upon  a  de- 
cision, the  case  shall  be  reheard  by  a  full 
bench."  "Whenever"  is  an  adverb  of  time. 
It  is  not  the  equivalent  of  "in  any  case."  Its 
meaning,  and  the  only  meaning  given  to  it 
by  lexicographers,  is  "at  whatever  time." 
This  sentence  is  not  to  be  read  as  though  the 
Constitution  had  said,  "In  any  case  in  which 
the  requisite  majority  of  the  judges  sitting 
are  unable  to  agree  upon  a  decision,  the  case 
shall  be  reheard  by  a  full  bench,"  but  "At 
whatever  time  it  may  happen  that  the  requi- 
site majority  of  the  judges  sitting  are  un- 
able to  agree  upon  a  decision,  the  case  shall 
be  reheard  by  a  full  bench**;  that  is 'to  say, 
the  "case**  and  the  "decision**  in  which  the 
constitutionality  of  a  law  shall  be  called  in 
question.  What  is  meant  by  "the  requisite 
majority**?  Obviously,  that  "the  assent  of 
at  least  three  of  the  judges  shall  be  required 
to  determine  that  any  law  is  or  is  not  re- 
pugnant to  the  Constitution  of  this  state  or 
of  the  United  States.*' 

If  the  sentence  now  being  considered  was 
meant  to  apply  to  cases  in  which  a  consti- 
tutional question  does  not  arise,  and  to  for- 
bid the  decision  of  such  cases  when  the 
"voices  on  both  sides  are  equal,"  in  the  lan- 
guage of  section  3485,  then  it  would  have 
been  enough  to  forbid  the  decision  of  any 
case  unless  a  majority  of  the  judges  sitting 
should  concur.  The  use  of  the  word  "requi- 
site** would  in  such  case  be  superfluous  and 
unnecessary.  The  Constitution,  however, 
uses  the  expression  "requisite  majority,**  and 
it  Is  our  duty  in  expounding  it  to  give  due 
effect  to  every  word.  We  can  reject  no  word 
as  superfluous,  unless  it  may  be  in  an  ex- 
treme case,  in  which  not  to  do  so  would  lead 
to  a  conclusion  absurd  in  itself  or  necessarily 
repugnant  to  the  plain  meaning  of  the  Con- 
stitution. "Requisite**  means  "essential,  in- 
dispensable,** and  "requisite  majority**  must 
of  necessity  refer  to  the  concurrence  of  three 
judges,  for  that  satisfies,  and  alone  satisfies, 
and  gives  force  and  effect  to  each  word  em- 
ployed. 

It  is  well  to  observe  the  precise  language 
employed  from  another  point  of  view.  "If  in 
a  case  involving  the  constitutionality  of  any 
such  law,  not  more  than  two  of  the  judges 
sitting  agree  in  opinion  on  the  constitutional 
question  involved,  and  the  case  cannot  be 
determined  without  passing  on  such  question, 
no  decision  shall  be  rendered  therein,  but  the 
case  shall  be  reheard  by  a  full  court;"  but 
no  provision  Is  made  for  the  contingency  of 
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one  of  the  judges  being  unable,  unwilling, 
or  disqualified  to  sit.  In  cases  Involring 
questions  of  the  gravest  Importance  it  may 
well  be  that  one  of  the  Judges,  for  some 
cause,  cannot  sit;  and  in  that  event,  if  the 
maining  four  are  equally  divided,  what  be- 
comes of  the  case?  It  can  only  be  decided 
by  a  "full  court,"  and  there  is  no  provision 
for  supplying  the  place  of  the  absent  judge, 
unless  recourse  be  had  to  the  concluding 
sentence  of  this  section,  or  a  special  court  of 
appeals  be  organized  under  the  succeeding 
section.  Here,  then,  is  a  reason— and  a  suffi- 
cient reason— for  the  addition  to  section  88 
of  the  sentence  under  discussion.  Again,  If 
that  sentence  applies  to  all  cases,  then  it 
follows  either  that  the  "requisite  majority" 
of  three  judges  Is  necessary  In  all  cases, 
which  would  render  by  far  the  greater  part 
of  the  careful  provision  with  respect  to  cases 
involving  constitutional  questions  meaning- 
less and  nugatory,  or,  if  it  be  contended  that 
a  court  of  three  may  hear  and  a  majority  of 
two  may  decide  a  case  not  involving  a  con- 
stitutional question,  then  the  adjective  "req- 
uisite,"'which  qualifies  "majority,"  and  lim- 
its its  meaning,  is  not  only  superfluous,  but 
misleading,  while  one  of  the  established  can- 
ons of  construction,  as  we  have  seen,  is  that 
effect  shall  be  given  to  every  word  in  the 
instrument  to  be  construed,  whether  It  be  a 
will,  a  contract,  a  statute,  or  a  constitution. 

Letters  from  eminent  members  of  the 
constitutional  convention  are  copied  into  the 
petition,  from  which  it  would  appear  that, 
in  their  opinion,  the  convention  intended  to 
accomplish  the  result  contended  for  by  the 
petitioner,  and  Its  purpose  was  to  prohibit 
the  decision  of  any  case  where  the  judges 
were  equally  divided. 

In  United  States  v.  Union  Pac.  R.  R.  Co., 
91  U.  S.  72,  23  L.  Ed.  224,  construing  an  act 
of  Oongresa,  the  court  said:  "We  are  not 
at  liberty  to  recur  to  the  views  of  Indi- 
vidual members  in  debate,  nor  to  consider 
the  motives  which  Influenced  them  to  vote 
for  or  against  its  passage.  The  act  Itself 
speaks  the  will  of  Congress,  and  this  is  to  be 
ascertained  from  the  language,  used.  But 
courts  may  with  propriety,  in  construing  a 
statute,  recur  to  the  history  of  the  times 
when  it  was  passed,  and  this  is  frequently 
necessary,  in  order  to  ascertain  the  reason 
as  well  as  the  meaning  of  particular  provi- 
sions in  it" 

In  United  States  v.  Trans-Missouri  Freight 
Ass'n,  166  U.  §.  818,  17  Sup.  Ct  550,  41  U 
Ed.  1007,  Justice  Peckham  uses  the  follow- 
ing language:  *There  is,  too,  a  general  ac- 
quiescence In  the  doctrine  that  debates  in 
Congress  are  not  appropriate  sources  of  in- 
formation from  which  to  discover  the  mean- 
ing of  the  language  of  a  statute  passed  by 
that  body.  The  reason  is  that  it  is  impossi- 
ble to  determine  with  certainty  what  con- 
struction was  put  upon  an  act  by  the  mem- 
bers of  a  legislative  body  that  passed  it  by 
resorting  to  the  speeches  of  individual  m^n- 


bers  thereof.  Those  who  did  not  speak  may 
not  have  agreed  with  those  who  did,  and 
those  who  q;K>ke  might  .differ  from  each 
other;  the  result  being  that  the  only  proper 
way  to  construe  a  legislative  act  is  from  toe 
language  used  in  the  act,  and,  upon  occa- 
sion, by  a  resort  to  the  history  of  the  times 
when  it  was  passed"— citing  a  great  niunber 
of  authorities. 

Hie  English  cases  are  to  tlie  same  effect 
In  The  Queen  v.  Hertford  College,  3  Queen's 
Bench  Div.,  at  page  707,  Lord  Chief  Justice 
Coleridge  says:  "We  are  not  concerned  with 
what  Parliament  intended,  but  simply  with 
what  it  has  said  in  the  statute.  The  statute 
is  clear,  and  the  parliamentary  history  of  a 
statute  is  wisely  inadmissible  to  explain  it. 
If  it  is  not" 

And  this  court,  in  Sherwood  ▼.  A.  ft  D. 
R.  R.  Co.,  94  Va.,  at  page  301,  26  &  O.  946, 
uses  the  following  language:  "It  is  the 
duty  of  the  court  to  ascertain  the  intention 
of  the  Legislature,  and,  when  ascertained,  to 
give  it  effect;  and  in  the  search  fdr  that  in- 
tent it  is  its  duty  to  consider  the  object  of 
the  statute  and  the  purpose  to  be  accom- 
plished. It  must  reach  the  intent  however, 
by  giving  to  the  words  used  their  (Mrdlnary  and 
usual  signification,  and  to  every  word  and 
every  part  of  the  statute,  if  possible,  its  due 
effect  and  meaning.  •  •  •  The  intent  of 
the  Legislature,  therefore,  is  always  to  be 
sought  for  by  giving  a  fair  construction  to 
the  language  used,  attributing  to  the  words 
their  ordinary  and  popular  meaning,  unless 
it  plainly  appears  that  they  were  osed  in 
some  other  sense." 

Our  consideration  of  the  case  leaflb  us  to 
the  conclusion  that  the  convention  did  not 
intend  to  forbid  the  decision  of  a  case  by 
this  court  where  the  voices  on  both  sides 
are  equal,  unless  there  is  drawn  in  qiiestion 
the  constitutionality  of  a  law. 

The  petition  to  rehear  Is  refused. 

BUCHANAN,  J.,  participating. 


(102  Va.  8S2) 
STBADMAN  v.  HANDY. 
(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
28,  1004.) 

DOWBR  —  CONTRACTS  —  SPBCIPIO    PERFORM- 
ANCB— PLEADING-ISSUB. 

1.  The  fact  that  the  outstanding  inchoate 
right  of  dower  cannot  be  extiuguished  consti- 
tutes no  defense  in  a  suit  for  specific  perform- 
ance by  the  vendee. 

2.  A  court  of  equity  can  only  decree  on  the 
ease  made  by  the  pleadings,  and  a  ground  of 
complaint  or  defense  not  set  up  by  the  plead- 
ings cannot  be  availed  of. 

3.  A  contract  for  the  sale  and  puidiase  of 
land  which  is  reasonable,  certain,  legal,  mutual, 
based  upon  a  valuable  consideration,  and  en- 
tered into  by  competent  parties,  will  be  specific- 
ally enforced  at  the  suit  of  the  vendee,  who 
has  been  at  all  times  ready  and  desirous  to  per- 
form. 

V  S.  Sm  SpeciflA  Performano^  voL  U,  0«nt  Die  | 
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Appeal  from  Circuit  Court,  Patrick  County. 

Bill  bj  M.  V.  Steadman  against  B.  A. 
Handy.  x>ecree  for  defendant,  and  plaintiff 
appeals.    Reversed. 

B.  J.  Harvey  and  John  W.  Carter,  for  ap- 
pellant   Hairston  &  Gravely,  for  appellee. 

HARRISON,  J.  The  bill  in  this  case  was 
filed  by  the  appellant,  M.  V.  Steadman,  seek^ 
Ing  to  enforce  spedflc  performance  of  the 
following  contract,  executed  by  the  appellee, 
B.  A.  Handy: 

"I  have  this  day  sold  to  M.  V.  Steadman 
my  house  and  lot  at  Stuart,  Va.,  for  $1,500.00, 
which  I  inherited  from  my  son,  W.  E.  Han- 
dy, known  as  the  Stonewall  property,  payable 
$500.00  cash,  payable  to  Peoples  Bank,  Stu- 
art, Va.,  $450.00  in  two  weeks  and  baU 
$550.00  in  thirty  days,  with  general  warranty 
of  title.    May  14,  1901." 

There  was  a  demurrer  to  the  bill,  in  sup» 
port  of  which  two  grounds  are  suggested  in 
argument:  (1)  That  the  wife  of  the  appellee 
should  have  been  made  a  party  defendant: 
that,  if  her  husband  should  convey,  she  woul<f 
be  deprived  of  her  right  of  dower  in  kind; 
and  that  her  interest,  though  inchoate,  and 
subject  to  be  defeated,  Is  vested.  (2)  That  to 
grant  specific  performance  of  the  contract,  as 
prayed  for,  would  leave  the  personal  repre- 
sentative of  the  appellee  liable  to  an  action 
at  law  in  the  future  should  his  wife  survive 
and  assert  her  dower  rights. 

The  wife  did  not  execute  the  contract,  and 
was  not  a  necessary  party.  The  contract  was 
executed  by  the  appellee  alone,  and  he  had 
a  right  to  sell  his  interest  in  the  property 
without  regard  to  whether  or  not  his  wife 
was  willing  to  part  with  her  contingent  dow- 
er right.  The  bill  expressly  alleges  that  the 
appellant  is  willing  to  take  such  title  as  the 
appellee  has  bound  himself  to  convey.  The 
right  of  appellant  to  have  specific  perform- 
ance of  the  contract  is  therefore  not  affected 
by  an  outstanding  inchoate  right  of  dower« 

A  sufficient  answer  to  the  second  ground  of 

demurrer  is  that  the  appellee  has  contracted 

to  make  a  deed  with  general  warranty  of 

title,  and  the  appellant  only  asks  that  the 

'  contract  as  written  be  enforced. 

The  answer  filed  by  the  appellee  sets  up 
the  following  defenses:  (1)  That,  while  ap- 
pellee admits  having  signed  a  written  agree- 
ment, he  denies  having  signed  the  agreement 
exhibited  with  the  bill.  (2)  That  the  $500 
cash  payment  was  to  be  deposited  to  the  cred- 
it of  appellee  in  the  People's  Bank,  instead  of 
being  applied  to  incumbrances  upon  the  proi>- 
erty  held  by  the  bank.  (3)  That  appellee  had 
discovered  that  there  was  a  vendor's  lien 
upon  the  property  for  more.tlian  $300,  and 
that  he  thought  the  property  was  bound  for 
this  lien,  and  that,  if  he  could  get  appellant 
to  pay  him  $1,500,  he  would  also  have  to 
pay  the  vendor's  lien,  thus  making  the  prop- 
erty cost  appellant  more  than  $1,800;  but 
that,  after  signing  the  contract  of  sale,  he 


discovered  that  appellant  was  himself  pri- 
marily liable  for  the  vendor's  lien,  and  had 
fraudulently  concealed  that  fact  from  him. 
(4)  That  appellant  had  falsely  represented  to 
him  that  the  building  on  the  property  was  in 
an  unsafe  condition.  (5)  That  the  contract 
was  executed  upon  condition  that  the  wife 
of  appellee  should  ratify  it 

Not  one  of  these  defenses  is  sustained  by 
the  evidence.  The  learned  Judge  of  the  cir- 
cuit court  has  filed,  as  part  of  the  record,  an 
opinion  in  writing,  from  which  it  appears 
tliat  the  defenses  set  up  by  the  answer  were 
discarded  as  unfounded,  and  the  conclusion 
that  appellant  was  not  entitled  to  have  spe- 
cific performance  of  the  alleged  contract  was 
rested  upon  the  sole  ground  that  appellant 
"was  asking  a  court  of  equity  to  effectuate 
a  transaction  which  he  was  seeking  to  carry 
through,  in  a  measure,  by  keeping  another 
buyer  out  of  the  field,  and  lulling  him  to  si- 
lence and  inaction  by  representing  to  him 
that  he  would  purchase  the  property  for 
him." 

We  are  of  opinion  that  the  evidence  relied 
on  for  this  conclusion  does  not  warrant  the 
construction  placed  upon  it  We  will  not, 
however,  enter  upon  a  discussion  of  this  evi- 
dence for  the  reason  that  it  presents  an  issue 
not  made  by  the  pleadings.  There  is  no  hint 
of  such  a  defense  in  the  answer,  and  there- 
fore it  cannot  be  made  a  ground  for  relief. 
The  law  is  well  settled  that  a  court  of  eq- 
uity can  only  decree  on  the  case  made  by  the 
pleadings.  Mundy  v.  -Yawter,  8  Grat.  518; 
Rorer  Iron  Co.  v.  Trout,  88  Va.  415,  2  S.  E. 
713,  5  Am.  St  Rep.  286;  Anderson  v.  Cres- 
ton  Land  Co.,  96  Va.  257,  81  S.  S.  82. 

The  allegations  of  the  bill  are  fully  sus- 
tained by  the  evidence.  The  contract  is  dis- 
tinctly proven.  Its  terms  are  clear.  It  is 
reasonable,  certain,  legal,  mutual,  based  upon 
a  valuable  consideration,  made  and  entered 
into  by  competent  parties,  and  the  party 
seeing  its  enforcement  has  been  at  all  times 
ready  and  desirous  to  perform.  Under  these 
circumstances  there  should  have  been  a  de- 
cree specifically  enforcing  the  contract  in 
accordance  with  the  prayer  of  the  bill. 

For  these  reasons  the  decree  appealed  from 
must  be  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordaoce  with 
the  views  expressed  in  this  opinion. 

CARDWBLL,  J.,  absent 


(102  Va.  368) 
FISHBR  V.  SEABOARD  AIR  LINE  RT.  00. 

(Supreme  Court  of  Appeals  of  Virgiula.    Jan. 
28,  1004.) 

RAIL.R0AOS— ADJOINING  PROPERTY  OWNERS- 
DESTRUCTION  OP  PROPERTY— OPERATION  OP 
RAILROAD  — NEGLIOENCE  — JOINDER  OP  AC- 
TIONS—PLEADING. 

1.  A  count  in  a  complaint  alle^ng  that  de- 
fendant acquired  a  house  adjoining  plaintifiTs 
tenement,  and,  contriTiug  to  disturb  and  injure 
plaintiff,    pulled   down   and   carried    away   the 
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building  on  Its  lot  in  such  a  manner  that  the 
partition  wall  separating  defendant's  property 
from  plaintiff's^  with  communicating  doors,  was 
left  unprotected,  exposed,  etc.,  by  reason  of 
which  plaintiff's  tenement  was  greatly  injured, 
was  demurrable,  since  defendant,  being  the  own- 
er, was  entitled  to  pull  down  its  property,  and, 
if  its  acts  were  negligently  done,  acts  of  negli- 
gence were  not  alleged. 

2.  Where  a  railroad  company,  under  its  char^ 
ter,  was  authoi-ized  to  maintain  and  operate  a 
railroad  adjoining  plaintiff's  property,  plaintiff 
was  not  entitled  to  recover  for  annoyance  con- 
sisting of  noise,  smoke,  etc.,  caused  by  the  opera- 
tion of  the  railroad,  unless  such  annoyance  was 
the  result  of  negligence  in  such  operation. 

8.  Where  plaintiff  '  claimed  damages  for  in- 
juries to  his  tenement  by  reason  of  the  negli- 
gence of  a  railroad  company  in  tearing  down  an 
adjoining  tenement  belonging  to  it,  to  make 
room  for  its  tracks,  and  for  injuries  by  reason 
of  smoke,  noise,  etc.,  resulting  from  the  negli- 
gent operation  of  the  railroad,  such  causes  of 
action  were  of  the  same  nature,  and  might 
properly  be  joined  in  the  same  declaration. 

Error  to  Law  and  Equity  CJourt  of  City  of 
Richmond. 

Action  by  Harris  Fisher,  as  trustee,  etc, 
against  the  Seaboard  Air  line  Railway  Com- 
pany.  From  a  judgment  sustaining  demur- 
rers to  the  declaration,  plaintiff  brings  error. 
Reversed. 

A.  W.  Patterson  and  John  H.  Ingram,  for 
plaintiff  in  error.  Munford.  Hunton,  Wil- 
liams &  Anderson,  for  defendant  in  error. 

KEITH,  P.  This  action  was  instituted  by 
Harris  Fisher,  trustee  for  his  wife,  Ester 
Fisher,  in  the  law  and  equity  court  of  the 
city  of  Richmond,  to  recover  damages  against 
the  defendant  company.  There  were  six 
counts  in  the  declaration,  and  the  defendant 
company  having  demurred  to  each  count,  and 
to  the  declaration  as  a  whole,  a  judgment 
was  entered  sustaining  the  demurrer  and  dis- 
missing the  case. 

It  is  conceded  by  counsel  for  defendant  in 
error  that  the  court  erred  in  its  judgment 
with  respect  to  the  first  and  second  counts. 
We  shall  therefore  limit  our  consideration  to 
the  third,  fourth,  fifth,  and  sixth  counts. 

The  third  count  is  as  follows: 

"And  for  this  also,  to  wit,  that  the  said 
plaintiff  being  the  owner  in  fee  simple  of 
a  certain  other  store  and  dwelling  house 
(fully  described  in  the  first  count,  above),  the 
said  defendant  afterwards,  to  wit,  on  the 
10th  day  of  July,  1890,  acquired  the  western 
tenement  of  said  mansion  house,  and,  well 
knowing  the  premises,  and  contriving  to  dis- 
turb and  injure  the  said  plaintiff  in  the  peace- 
able and  lawful  enjoyment  of  his  said  land 
with  its  appurtenances,  did  thereafter,  to  wit, 
on  the  1st  day  of  September,  1899,  pull  down 
and  carry  away  the  building  upon  its  lot  in 
such  manner  that  the  partition  wall,  with 
communicating  doors,  between  said  two 
houses,  was  left  unprotected,  exposed,  and 
in  a  most  unsightly  condition,  by  means 
whereof  the  plaintiff's  said  tenement  has  been 
greatly  Injured  and  depreciated  in  value." 

The  act  complained  of  in  this  count  is  one 


which  the  defendant  had  a  right  to  do.  It 
was  the  owner  of  the  building  which  it  pulled 
down,  and  its  liability,  if  any,  results  from  its 
doing  a  lawful  act  In  an  unlawful  or  negligent 
manner.  We  are  of  opinion  that  the  acts 
constituting  negligence  are  not  sufficiently 
stated  in  this  count,  and  that  the  demurrer 
to  it  was  properly  sustained. 

The  same  observations  will  hold  good  with 
respect  to  the  fifth  count  The  defendant 
had  the  right  to  run  its  trains,  but  if  it  ran 
them  so  unskillfully,  negligently^  or  careless- 
ly as  to  injure  the  plaintiff.  It  would  be  re- 
sponsible for  such  damages  as  might  ensue. 
But  the  acts  of  negligence  and  carelessness 
should  be  stated  with  such  reasonable  cer- 
tainty as  to  enable  the  defendant  to  make  de- 
fense thereto. 

The  chief  controversy  in  this  case  is  with 
respect  to  the  fourth  and  fifth  counts,  wliich 
are  as  follows: 

"And  for  this  also,  to  wit,  that  the  said 
plaintiff  being  the  owner  of  a  certain  other 
store  and  dwelling  house  (as  described  in 
first  count,  above)  of  great  value,  to  wit,  of 
the  value  of  $10,000,  the  defendant,  well 
knowing  the  premises,  but  contriving,  etc., 
thereafter,  to  wit,  on  the  Ist  day  of  Septem- 
ber, 1899,  erected  and  built  upon  its  said  lot, 
in  immediate  proximity  to  the  aforesaid 
store  and  dwelling  of  said  plaintiff,  to  wit, 
within  8  feet  thereof,  a  high  trestle,  to  wit,  of 
the  height  of  25  feet,  which,  approaching 
from  the  r)Bar,  curves  around  and  runs  along 
the  entire  length  of  the  plaintiff's  premises; 
and  the  said  plaintiff  further  says  that  after- 
wards, to  wit,  on  the  27th  day  of  May,  1900, 
the  said  defendant  began  running  cars, 
trucks,  trains,  and  locomotives  over  and  upon 
the  said  trestle,  and  that  the  running  of 
same  has  steadily  increased  and  continued 
from  thence  to  the  bringing  of  this  suit;  and 
he  avers  that  the  movement  of  these  trains 
and  locomotives  on  said  trestle  is  an  insuffer- 
able nuisance,  owing  to  the  many  horrible 
noises,  the  jarring  of  the  ground  and  shaking 
of  the  buildings,  and  the  volumes  ot  smoke 
and  dust  so  created  and  emitted,  whereby  the 
walls  of  said  building  have  been  cracked 
and  displaced,  the  air  in  and  about  the  said 
plaintiff's  premises  so  polluted  as  to  sensibly 
impair  the  enjoyment  thereof,  and  the  ordi- 
nary comfort  of  human  existence  therein  oth- 
erwise materially  interfered  with;  in  conse- 
quence of  all  which  the  said  plaintiff  says 
that  said  dwelling  house  has  been  entirely 
vacated,  and  the  tenant  of  his  store  has 
given  notice  of  a  like  intention  to  move  at 
tlie  expiration  of  his  lease;  that  said  proper- 
ty has  thus  been  greatly  injured,  and  is  now 
of  little  or  no  value  whatever  to  the  plaintiff. 

"And  for  this  also,  to  wit,  that  the  said 
plaintiff  being  so  seised  and  possessed  of  an- 
other store  and  dwelling  house  [fully  describ- 
ed in  the  first  count  of  this  declaration],  of 
great  value,  to  wit,  $10,000,  the  defendant, 
well  knowing  the  premises,  but  contriving  to 
injure  and  disturb  the  said  plaintiff  in  the 
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» peaceable  and  lawful  enjoyment  of  his  said 
property,  heretofore,  to  wit,  on  the  1st  day 
of  September,  1899,  and  on  divers  other  days 
between  that  date  and  the  bringing  of  this 
suit,  so  unsklllfnlly,  carelessly,  and  negligent- 
ly ran  its  trains  and  locomotives  along  and 
upon  the  trestle  of  defendant  adjacent  to 
said  plaintiffs  premises  aforesaid  that  the 
latter  were  and  are  greatly  injured  thereby, 
and  in  consequence  thereof  the  said  property 
has  become  and  is  of  little  or  no  value  to 
said  plaintiff." 

It  will  be  seen  that  the  defendant  is  not 
charged  with  having  taken  any  part  of  the 
plaintiff's  property.  It  appears  that  the  de- 
fendant in  error,  a  duly  chartered  and  incor- 
porated railway  company,  built  upon  its  own 
property,  within  8  feet  of  the  dwelling  of 
the  plaintiff,  a  trestle  25  feet  in  height, 
which,  approaching  from  the  rear,  curves 
around  and  runs  along  the  entire  length  of 
plaintiff's  premises;  that  upon  and  over  this 
trestle  the  cars  of  the  defendant,  drawn  by 
locomotives,  were  froih  and  after  the  27th 
day  of  May,  1900,  to  the  bringing  of  this 
suit,  continuously  and  with  increasing  fre- 
quency operated;  and  that  the  movement  of 
these  trains  and  locomotives  constituted  an 
Insufferable  nuisance,  owing  to  the  noise 
which  they  occasioned,  the  volumes  of  smoke 
and  dust  created  and  emitted,  polluting  the 
atmosphere,  and  the  jarring  of  the  ground 
and  shaking  of  the  buildings,  impairing  the 
enjoyment  thereof,  and  as  a  consequence  the 
tenant  had  given  notice  of  his  intention  to 
move  at  the  expiration  of  his  lease,  and  the 
property  has  been  so  injured  as  to  be  now  of 
little  or  no  value.  The  sixth  count  presents 
the  same  question. 

Pollock  on  Torts,  pp.  154-156,  treating  of 
this  subject,  says:  *****  A  man  cannot 
be  held  a  wrongdoer,  In  a  court  of  law,  for 
acting  in  conformity  with  direction  or  allow- 
ance of  the  supreme  legal  power  in  a  state. 
In  other  words,  *no  action  will  lie  for  doing 
that  which  the  Legislature  has  authorized. 
If  it  be  done  without  negligence,  although  it 
does  occasion  damage  to  any  one.'  The 
meaning  of  the  qualification  will  appear  im- 
mediately. Subject  thereto,  *the  remedy  of 
the  party  who  suffers  the  loss  is  confined  to 
recovering  such  compensation  (if  any)  as 
the  Legislature  has  thought  fit  to  give  him.' 

**•  •  •  Apart  from  the  question  of  stat- 
utory compensation,  it  is  settled  that  no  ac- 
tion can  be  maintained  for  loss  or  inconven- 
ience which  Is  the  necessary  consequence  of 
an  authorized  thing  being  done  in  an  author- 
ized manner.  A  person  dwelling  near  a  rail- 
way constructed,  under  authority  of  Parlia- 
ment, for  the  purpose  of  being  worked  by  lo- 
comotive engines,  cannot  complain  of  the 
noise  and  vibration  caused  by  trains  passing 
and  repassing  in  the  ordinary  course  of  traf- 
fic, however  unpleasant  he  may  find  it,  nor 
of  damage  caused  by  the  escape  of  sparks 
from  the  engines,  if  the  company  has  used 


due  caution  to  prevent  such  escape  as  far  as 
practicable." 

In  Vaughan  v.  Taff  Vale  Railway  Co.,  5 
H.  &  N.  679,  the  court  said:  "A  railway  com- 
pany authorized  by  the  Legislature  to  use 
locomotive  engines  is  not  responsible  for 
damage  from  fire  occasioned  by  sparks  emit- 
ted from  an  engine  traveling  on  their  railway, 
provided  they  have  .taken  every  precaution 
In  their  power  and  adopted  every  means 
which  science  can  suggest  to  prevent  injury 
from  fire,  and  are  not  guilty  of  negligence  in 
the  management  of  the  engine." 

And  Chief  Justice  Gockburn  uses  the  fol- 
lowing language:  **Yet,  when  the  Legislature 
has  sanctioned  and  authorized  the  use  of  a 
particular  thing,  and  it  is  used  for  the  pur- 
!  pose  for  which  it  was  authorized,  and  every 
!  precaution  has  been  observed  to  prevent  in- 
I  jury,  the  sanction  of  the  Legislature  carried 
with  it  this  consequence  that  if  damage  re- 
sults from  the  use  of  such  thing,  independent- 
ly of  negligence,  the  party  using  It  is  not  re- 
sponsible." 

This  case  was  approved  in  Hammersmith, 
etc,  Ry.  Co.  v.  Brand,  reported  in  4  English 
&  Irish  App.  Cases,  171,  where  Mr.  Justice 
Blackburn  says:  "I  think  it  is  agreed  on  ail 
hands  that  if  the  Legislature  authorizes  the 
doing  of  an  act  which,  If  unauthorized,  would 
be  wrong  and  a  cause  of  action,  no  action  can 
be  maintained  for  that  act,  on  the  plain 
ground  that  no  court  can  treat  that  as  a 
wrong  which  the  Legislature  has  authorized, 
and  consequently  the  person  who  has  suffered 
a  loss  by  the  doing  of  that  act  is  without 
remedy,  unless  in  so  far  as  the  Legislature 
has  thought  it  proper  to  provide  for  compen- 
sation to  him.  He  is,  in  fact.  In  the  same 
position  as  the  person  supposed  to  have  suf- 
fered from  the  noise  of  traffic  on  a  new  high- 
way Is  at  common  law,  and  subject  to  the 
same  hardship.  He  suffers  a  private  loss  for 
the  public  benefit." 

The  Supreme  Court  of  the  United  States  is 
to  the  same  effect.  In  Transportation  Co.  v. 
Chicago,  99  U.  S.  635,  25  L.  Ed.  336,  the  court 
said:  "That  cannot  be  a  nuisance,  such  as  to 
give  a  common-law  right  of  action,  which  the 
law  authorizes.  We  refer  to  an  action  at  com- 
mon law,  such  as  this.  A  Legislature  may, 
and  often  does,  authorize  and  even  direct  acts 
to  be  done  which  are  harmful  to  individuals, 
and  which,  without  the  authority,  would  be 
nuisances;  but  in  such  a  case,  if  the  statute 
be  such  as  the  Legislature  has  power  to  pass, 
the  acts  are  lawful,  and  are  not  nuisances, 
unless  the  power  has  been  exceeded.  In  such 
grants  of  power  a  right  to  compensation  for 
consequential  injuries  caused  by  the  author- 
ized erections  may  be  given  to  those  who  suf- 
fer, but  then  the  right  is  a  creature  of  the 
statute.  It  has  no  existence  without  It  If 
this  were  not  so,  the  suffering  party  would  be 
entitled  to  repeated  actions,  until  an  abate- 
ment of  the  erections  would  be  enforced,  or 
perhaps  he  might  restrain  them  by  injun/:- 
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tion.**  See»  also,  nUne  t.  N.  Y.  Gent  B.  Oo., 
101  N.  Y.  96,  4  N.  R  586,  54  Am.  Rep.  661; 
Sawyer  y.  Davis,  136  Mass.  229,  49  Am.  Rep. 
27;  Heiss  v.  Railroad  Co.  (Wis.)  84  N.  W. 
916;   Randle  y.  Pac.  R.  Ck>.,  65  Mo.  825. 

The  decisions  of  this  court  are  In  harmony 
with  these  cases.  In  James  River  A  Kana- 
wha Canal  Co.  v.  Anderson,  12  Leigh,  278,  the 
court  held  that  an  injiinctlon  would  not  lie 
at  the  instance  of  a  property  owner,  whose 
lands  did  not  abut  upon  the  street  at  the  point 
at  which  the  defendant  was  excavating,  to 
enjoin  the  prosecution  of  the  work.  Judge 
Allen,  at  page  305,  after  alluding  to  the  fact 
that  the  company  had  encroached  upon  the 
street,  said:  "Was  the  company  authorized 
by  its  charter  to  make  this  encroachment? 
For,  if  it  was,  then,  whatever  injury  may  en- 
sue to  the  property  holders  on  the  street,  an 
injunction  cannot  be  awarded.'* 

In  Richmond  Traction  Co.  v.  Murphy,  96 
Va.  104,  34  S.  B.  982,  the  tracks  of  the  rail- 
road company  were  laid  in  Broad  street.  In 
the  city  of  Richmond,  in  front  of  a  portion  of 
a  lot  owned  by  Murphy.  The  track,  as  it  left 
Murphy's  lot,  came  close  to  the  sidewalk,  ap- 
proaching the  property  line  of  the  property 
owners  abutting  on  the  street,  and  Imme- 
diately adjacent  to  the  property  of  E.  P. 
Murphy.  By  agreement,  condemnation  pro- 
ceedings were  had;  and  the  commissioners 
reported  that  for  the  taking  of  the  property 
of  Murphy,  and  for  damage  to  the  residue  of 
his  lot  by  reason  of  the  construction  of  the 
railroad  in  the  street  immediately  in  front  of 
his  property,  he  was  entitled  to  $1,000,  and 
further  reported  that,  if  he  was  entitled  to 
damages  by  reason  of  the  construction  of  the 
track  immediately  in  front  of  the  property  ad- 
jacent to  his  lot,  then  he  should  be  given  91«- 
000  additional.  But  the  court  said  he  was  en- 
titled to  the  sum  of  |1,000  for  the  taking  of 
his  property,  but  that  the  injury  done  to  his 
property  by  the  construction  of  the  railroad 
in  front  of  the  property  adjacent  to  his  lot 
was  damnum  absque  injuria,  and  therefore 
no  compensation  could  be  allowed  him. 

Upon  an  appeal  to  this  court.  Judge  Harri- 
son delivered  the  opinion,  saying:  "To  hold 
that  each  abutting  lot  was  impaired  in  value 
by  reason  of  the  location  of  the  road  beyond 
Its  limits,  and  that  the  owner  was  entitled  to 
receive  compensation  therefor,  would  so  mul- 
tiply the  damages  to  be  paid  as  to  amount  to 
a  denial  of  the  right  to  construct  the  road.** 
See,  also.  Smith  v.  City  Council  of  Alexandria, 
33  Grat.  208,  36  Am.  Rep.  788;  Home,  etc, 
Co.  V.  City  of  Roanoke,  91  Va.  52,  20  S.  B. 
895,  27  L.  a  A.  551. 

Meyer  v.  City  of  Richmond  was  a  suit 
brought  to  recover  damages  against  the 
Chesapeake  &  Ohio  Railway  Company  and 
the  city  of  Richmond  for  damages  caused  to 
the  property  of  the  plaintiff  by  the  obstruc- 
tion of  the  street  upon  which  plaintiff's  prop- 
erty abutted,  caused  by  tracks,  sheds,  and 
fences  of  the  railroad  company  built  under 
authority  of  its  charter,  and  with  the  assent 


of  the  dty  of  Bichmond,  by  whli^  travel. 
along  the  street  was  arrested,  and  the  prop- 
erty rights  of  petitioner  as  an  abutter  on  said 
street  were  practically  destroyed.  It  appears, 
however,  that  the  structures  complained  of 
did  not  touch  the  property  of  the  plaintiff. 
A  judgment  was  entered  in  the  law  and 
equity  court  of  the  city  of  Richmond  for  the 
defendant,  and  to  that  judgment  a  writ  of 
error  was  denied  .by  this  court  The  case 
was  afterwards  carried  to  the  Supreme  Court 
of  the  United  States  upon  the  ground  that 
Meyer  had  been  deprived  of  his  property 
without  due  process  of  law.  The  Supreme 
Court  took  jurisdiction  of  the  case,  hut  ul- 
timately affirmed  the  dedsion  of  this  court 
19  Sup.  Ct  106»  48  li.  Bd.  374.  In  the  course 
of  the  opinion  the  court  said:  "The  substan- 
tial thing  is  not  that  one  may  be  damaged 
by  an  obstruction  in  a  street— not  that  one 
may  be  specially  damaged  beyond  other»- 
but  is  such  damage  a  deprivation  of  prop- 
erty, -Within  the  meaning  of  the  constitutioii- 
al  provision?  According  to  the  Virginia  ca»- 
es,  an  additional  servitude  may  be  said  to  be 
another  physical  appropriation^  and  hence 
another  taking,  and  must  be  compensated. 
But  the  plaintiff's  case  is  not  within  this 
doctrine,  nor  is  there  anything  in  the  deci- 
sions of  Virginia  which  makes  consequential 
damages  to  property  a  taking,  within  the 
meaning  of  the  Constitution  or  that  state. 
Decisions  in  other  states  we  need  not  resort 
to  or  review." 

After  reviewing  a  large  number  of  cases 
from  this  and  other  states,  the  court  held 
that  consequential  damage  to  property  by 
an  obstruction  in  a  street  is  not  a  deprivation 
of  the  property,  within  the  constitutlona]  pro- 
vision against  depriving  a  person  of  property 
without  due  process  df  law. 

We  do  not  think  that  the  demurrer  should 
have  been  sustained  because  of  the  improp- 
er joinder  of  various  and  distinct  causes  of 
action  accruing  at  different  times,  and  result- 
ing in  different  species  of  alleged  injuries. 
Indeed,  this  ground  of  demurrer  was  not  Ixi- 
sisted.upon  in  the  argument  and  is  clearly 
not  well  taken.  "Wherever  causes  of  action 
are  of  the  same  nature,  and  the  same  judg- 
ment is  to  be  given  in  all,  they  may  be  join- 
ed in  one  declaration."  4  Minor's  Inst  (3d 
Bd.)  1160. 

We  are  of  opinion  that  the  third,  fourth, 
fifth,  and  sixth  counts  were  all  demurrable, 
for  the  roasons  assigned— with  respect  to  the 
third  and  fifth,  because  the  acts  of  negli- 
gence were  not  stated  with  reasonable  cer> 
talnty;  and  with  respect  to  the  fourth  and 
sixth,  because,  as  stated,  the  acts  charged 
upon  the  defendant  were  authorized  by  its 
charter.  But  in  order  to  secure  this  immu- 
nity, the  power  conferred  by  the  Legislature 
must  be  exercised  without  negligence*  with 
judgment  and  caution.  For  damage  wbi<di 
could  not  have  been  avoided  by  any  reason- 
able, practicable  care  on  the  part  of  those 
authorized  to  exercise  the  power,  there  Is  oo 
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rigbt  of  action;  bat  they  mnit  not  do  need- 
less harm,  and.  If  tbey  do.  It  to  a  wrong 
against  wbich  the  ordinary  remedies  >  are 
available.  **If  an  anthorlzed  railway  comes 
near  my  honse»  and  dlstorbs  me  by  the  noise 
and  Tlbratlons  of  the  trains,  It  may  be  a 
hardship  to  me,  but  It  Is  no  wrong.  For  the 
railway  was  avthorlsed  and  made  In  order 
that  trains  might  be  ran  upon  it;  and,  with- 
out noise  and  yibrations,  trains  cannot  be 
run  at  alL  But  If  the  company  makes  a  cut- 
ting, for  example,  so  as  to  put  my  house  in 
danger  of  falling,  I  shall  haye  my  action, 
for  they  need  not  bring  down  my  house  to 
make  their  cotttng.  They  can  provide  sup- 
port for  the  house,  or  otherwise  conduct 
their  works  more  carefully.  When  tbe  com- 
pany can  construct  its  works  without  injury 
to  private  rights,  it  is,  in  general,  bound  to 
do  so."  Pollock  on  Torts  (Webb's  Am.  Bd.) 
supra;  Steams  v.  Olty  of  Richmond,  88  Ya. 
992,  14  8.  B.  847,  29  Am.  St  Rep.  75& 

The  Judgment  of  the  law  and  equity  court 
is  therefore  reversed,  and  the  cause  remand- 
ed, with  leave  to  amend  the  declaration  In 
any  manner  that  the  plaintUf  may  be  advis- 
ed, not  inoonsi^ttent  with  the  foregoing  opin- 
ion. 

GARDWBIJi^  J.,  absent 
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MOSS  V.  HARWOOD. 

(Supreme  Court  of  Aj^peals  of  Yirgmia.    Feb.  4, 

19(M.) 

LIBBIr-ACTIONABLB  PUBLICATIONS-CHAROB 
OP  CRIMS-GHARGE  PROVOCATIVB  OF  VIO- 
LBNCB-OHARQB  INJURIOUS  TO  QOOD  NAMB- 
CONSTRUCTION  OV  LANOUAQB  BMPLOTBD- 
INNUBNDO— FSBS. 

1.  A  publication  stating  that  plaintiff,  a  chief 
of  police,  had  collected  certain  fines  of  an  offl- 
ctal,  which  fines  did  not  appear  by  the  records 
of  the  police  court  to  have  been  recorded,  did 
not  ch?irge  plaintiff  with  the  commission  of  the 
crime  of  embezzlement  or  larceny  which  is  a 
statutoiT  crime,  committed,  under  Code  1887,  S 
3716,  when  a  person  wrongfully  and  fraudulent- 
ly uses,  disposes  of,  conceals,  or  embezzles  any 
money,  etc.,  or  any  other  property,  which  he 
shall  have  received  for  another,  or  by  Tirtne  of 
his  office,  trust,  or  employment;  or  under  sec- 
tion 3717,  when  an  officer,  agent,  or  employe  of 
the  state,  or  of  any  city,  town,  or  county,  hav- 
ing the  custody  of  public  funds,  knowingly  mis- 
nses  or  misappropriates  the  same,  or  knowingly 
disposes  of  tnem  otherwise  than  in  accordance 
with  law. 

2.  Where  the  words  employed  in  an  alleged  li- 
bel, interpreted  In  their  usual  and  ordinary 
meaning,  do  not  impute  a  crime,  their  meaning 
cannot  be  enlarged  oy  an  innuendo  so  as  to  ac- 
complish that  purpose. 

3.  A  pobllcation  stating  that  plaintiff,  a  chief 
of  police,  had  collected  certain  fines  of  a  certain 
officer,  which  fines  did  not  appear  by  the  rec- 
ords of  the  police  court  to  have  been  recorded, 
is  not  libelous  under  Code  1887,  9  2897,  which 
provides  that  all  words  which,  in  their  unial 
construction  and  in  common  acceptance,  are 
construed  as  insults,  and  tend  to  violence  and 
breach  of  the  peace,  shall  be  actionable. 

4.  Where  the  words  employed  in  a  libel  tend 
to  injure  the  person  libeled  in  his  good  name, 
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fame,  and  credit,  and  to  bring  him  into  public 
scandal,  infamy,  and  disgrace,  they  are  action- 
able, althongh  not  imputing  an  indictable  of- 
fense. 

5.  As  it  is  the  duty  of  the  chief  of  police  to 
collect  and  report  fines,  to  say  of  him  that  he 
has  collected  nnes,  but  does  not  appear  to  have 
recorded  them,  while  falling  short  of  an  impu- 
tation of  crime,  and  not  in  express  terms  char- 
png  a  breach  of  ofiUdal  dut^,  yet,  when  aided 
by  a  proper  innuendo,  does  impute  to  him  con- 
duct tending  to  injure  his  reputation  In  the  com- 
mon estimation  of  good  citizens,  and  is  libelous. 

Brror  to  Circuit  Court,  Bllaabeth  City  Coun- 
ty. 

Actkxn  by  one  Harwood  against  A.  A*  Moss. 
From  a  Judgment  for  plaintiff,  defendant 
brings  error.    Reversed. 

C.  C.  Berkeley  and  J.  H.  Gilkeiaon,  fOr 
plaintiff  in  error.  B.  M.  Lett  and  O.  D. 
Batchelor,  for  defendant  in  ezior. 

KBITH,  P.  The  first  count  of  the  declara- 
tion In  this  ciEUie  charges  that  Harwood  was 
chief  of  police  of  the  city  of  Newport  News, 
and  that  on  the  23d  of  November,  1899,  in 
the  dty  of  Newport  News,  A.  A.  Moss,  the 
mayor  of  the  dty,  published  a  certain  false, 
malicious,  scandalous,  and  defamatory  libel 
oonceming  the  plaintiff,  as  follows:  ''Your 
complahiant  (meaning  the  said  defendant  A. 
A.  Moss)  charges  that  the  said  chief  of  po- 
lice (meaning  the  plaintiff,  Harwood)  has 
within  the  last  past  twelve  months  collected 
certain  fines  of  Ofilcer  Padgett,  which  fines 
do  not  appear  by  the  records  of  the  police 
court  to  have  been  reported'*->Mos8  meaning 
thereby  to  .insinuate  and  charge,  and  have  it 
understood,  that  the  plaintiff,  Harwood,  was 
guilty  of  the  crime  of  embezzlement  and  lar- 
ceny. 

The  second  count  of  the  declaration  charges 
that  the  defendant  composed  and  published 
concerning  the  plaintiff  a  certain  false^  scan- 
dalous, malicious,  and  defamatory  libel,  set- 
ting it  out  in  the  same  words  employed  in  the 
first  count,  and  charges  that  the  defendant 
knew  the  falsity  of  the  said  charge^  and  that 
by  means  of  the  publication  of  the  same 
the  plaintiff  has  been  greatiy  injured  In  his 
good  name,  fame,  and  credit  and  brought 
into  public  scandal,  infamy,  and  di^race 
with  and  amongst  all  of  his  neighbors  and 
other  good  and  worthy  citizens  of  the  com- 
monwealth, etc 

The  defendant  demurred  to  the  declara- 
tion,* and,  while  the  demurrer  does  not  state 
in  terms  that  it  is  to  the  declaration  and 
each  count  thereof,  we  thhik  the  language  In 
which  the  demurrer  is  couched  may  be  so 
considered.  The  circuit  court  overruled  the^ 
demurrer,  and  its  action  In  this  respect  con- 
stitutes the  first  assignment  of  error. 

The  language  of  the  Imputed  libel  is,  '*Your 
complainant  charges  that  the  chief  of  police 
has  within  the  last  past  twelve  months  col- 
lected certain  fines  of  Officer  Padgett,  wliich 
fines  do  not  appear  by  the  records  of  the  po- 
lice court  to  have  been  reported.** 

It  is  averred  that  the  purpose  of  the  de- 
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fendant  by  this  publication  was  to  charge  the 
plaintiff  with  being  guilty  of  embezsslement 

It  l8  well  settled  that:  "In  determining 
whether  or  not  the  language  does  impute  a 
criminal  offense  the  words  must  be  construed 
In  the  plain  and  popular  sense  in  which  the 
rest  of  the  world  would  naturally  understand 
them.  It  is  not  necessary  that  they  should 
make  the  charge  in  express  terms.  It  is  suf- 
ficient if  they  consist  of  a  statement  of  mat- 
ters which  would  naturally  and  presumably 
be  understood  by  those  who  heard  them  as 
charging  a  crime.''  Payne  y.  Tancll,  98  Ya. 
264,  85  S.  B.  725.  That  case,  It  is  true,  was 
an  action  for  a  slander,  but  in  this  respect 
there  seems  to  be  no  difference  between  writ- 
ten and  spoken  words. 

We  are  of  opinion  that,  construing  the  lan- 
guage employed  in  the  libel  in  accordance 
with  this  rule,  it  does  not  Justify  the  inter- 
pretation placed  upon  it  by  the  plaintiff. 

Embezzlement  is  a  statutory  crime.  "If 
any  person  wrongfully  and  fraudulently  use, 
dispose  of,  conceal,  or  embezzle  any  money, 
bill,  note,  check,  order,  draft,  bond,  receipt, 
bill  of  lading,  or  any  other  property  which 
he  shall  have  received  for  another,  or  for  his 
employer,  principal,  or  bailor,  or  by  Tirtue  of 
his  office,  trust,  or  employment,  or  which 
shall  have  been  entrusted  or  delivered  to 
him  by  another,  or  by  any  court,  corporation, 
or  company,  he  shall  be  deemed  guilty  of  lar- 
ceny thereof .''   CJode  1887,  5  3716. 

"If  any  officer,  agent,  or  employee  of  the 
state,  or  of  any  city,  town,  or  county,  having 
custody  of  public  funds,  knowingly  misuse  or 
misappropriate  the  same,  or  knowingly  dis- 
pose thereof  otherwise  than  in  accordance 
with  law,  he  shall  be  confined  in  the  peniten- 
tiary not  less  than  one  nor  more  than  ten 
years;  and  any  default  of  any  such  officer, 
agent  or  employee,  in  paying  over  said  funds 
to  the  proper  authorities  when  required  by 
law  to  do  so,  shall  be  deemed  prima  facie  evi- 
dence of  his  gifilf*    Id.  S  3717. 

A  comparison  of  the  language  employed  in 
the  libel  with  these  quotations  ftom  the  Code 
makes  it  obvious,  we  think,  that  the  innuendo 
cannot  be  sustained;  in  other  words,  that  the 
language  employed,  construed  in  its  plain  and 
popular  sense,  does  not  impute  the  crime  of 
larceny  or  embezElement  to  the  plaintiff. 

"The  office  of  an  innuendo  is  to  define  the 
defamatory  meaning  which  the  plaintiff 
seeks  to  put  upon  the  words  complained  of, 
to  show  how  they  come  to  have  the  defama- 
tory meaning  claimed  for  them,  and  also  to 
show  how  they  relate  to  the  plaintiff,  when- 
ever that  is  not  clear  upon  the  face  of  them. 
But  an  innuendo  must  not  introduce  new 
matter,  or  enlarge  the  natural  meaning  of 
words.  It  must  not  put  upon  them  a  con- 
struction which  they  will  not  bear.  It  can- 
not alter  or  octend  the  sense  of  the  defama- 
tory words,  or  make  that  certain  which  is  in 
(krct  uncertain."  Newell  on  Slander  &  Libel 
(2d  Ed.)  p.  619. 

The  same  author  (at  page  620)  says:  "The 


law  proceeds  on  the  hypothesis  that  what  is 
the  ordinary  meaning  and  nature  and  in- 
trinsic force  of  language  is  a  question  of  law. 
When,  therefore,  words  are  set  forth  as  hav- 
ing been  spoken  by  the  defendant  of  the 
plaintiff,  the  first  question  is  whether  they 
Impute  a  charge  of  felony  or  any  other  in- 
famous crime  punishable  by  law.  •  If  they 
do,  an  innuendo  undertaking  to  state  the 
same  in  other  words  is  useless  and  super- 
fiuoua;  if  they  do  not,  such  an  innuendo  can- 
not aid  it.  It  therefore  often  happens  that 
where  innuendoes  are  added  which  do  alter 
and  vary,  and  even  infiame  and  exaggerate, 
the  sense  of  the  words  much  beyond  their 
natural  force  and  meaning,  yet  such  innuen- 
does are  held  not  to  vitiate  the  declarattonr 
the  reason  of  which  I  take  to  be  this:  The 
words  themselves  imputing  an  infamous  of- 
fense, the  innuendo  may  be  rejected  as  sur- 
plusage; and,  as  the  plaintiff  is  not  allowed 
to  go  into  evidence  aliunde  to  show  that  the 
words  were  in  fact  used  in  the  sense  Im- 
puted by  the  innuendo,  they  can  have  no  in- 
fiuence  whatever.  But  if  the  words  do  not 
impute  such  infamous  crime  by  their  natural 
sense  and  meaning,  then,  as  a  general  rule, 
the  plaintiff  is  not  entitied  to  recover;  and, 
as  he  canuQt  enlarge  that  meaning  by  an 
innuendo  so  as  to  let  in  proof  of  extraneous 
facts,  his  action  must  falL"  To  the  same 
effect,  see  Payne^v.  Tancil,  supra,  and  Moee- 
ley  V.  Moss,  6  Grat.  534. 

If  the  words  employed  in  the  libel  had  im- 
puted the  crime  of  embezzlement  or  larceny, 
the  innuendo  would  have  been  unnecessary. 
As  the  words  employed,  interpreted  in  the 
usual  and  ordinary  acceptation  of  their  mean- 
ing, do  not  impute  a  crime,  their  meaning 
cannot  be  enlarged  by  an  Innuendo  so  as  to 
accomplish  that  purpose.  We  think  the  de- 
murrer to  the  first  count  should  have  been 
sustained. 

The  second  count  is  equally  insufficient, 
if  considered  as  charging  any  criminal  of- 
fense upon  the  defendant.  Nor  is  it  good  un- 
der section  2897  of  the  Code  of  1887,  which 
provides  that  all  words  which,  from  their 
usual  construction  and  common  acceptation, 
are  construed  as  insults,  and  tend  to  violence 
and  breach  of  the  peace,  shall  be  actionable. 

In  Hogan  v.  Wilmoth,  16  Grat  80,  It  is 
said  that.  If  a  proceeding  be  under  the  stat- 
ute, the  declaration  must  aver  that  the 
words,  from  their  usual  construction  and 
common  acceptation,  are  construed  as  in- 
sults, and  tend  to  violence  and  breach  of  the 
peace,  or  else  employ  some  other  equivalent 
averment  to  denote  that  the  words  are  ac- 
tionable under  the  statute.  Ohaflln  v.  Lynch, 
88  Va.  106^  1  8.  E.  803;  Payne  v.  TandU 
supra. 

The  count,  therefore,  is  not  good  as  char- 
ging an  indictable  offense,  nor  under  the  stat- 
ute as  for  insulting  words. 

If  the  words  employed  In  a  libel  tend  to 
injure  the  defendant  in  his  good  name,  fame, 
and  credit,   and  to   bring  him   into  public 
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Bcandal,  Infamj^  and  dlssraoe,  they  are  ac- 
tionable, atthongh  not  imputing  an  indicta- 
ble offenae. 

In  Adams  y.  Lawsont  17  Grat  250,  94  Am. 
Dec.  455,  it  l8  said:  "It  is  not  necessary,  to 
constitute  a  libel,  that  the  writing  should 
contain  the  imputation  of  an  oCFense  which 
may  be  indicted  and  punished.  It  is  suffi- 
cient if  the  language  tends  to  iqjure  the  rep- 
utation of  the  party,  to  throw  contumely  or 
to  reflect  shame  and  disgrace  upon  him,  or  to 
hold  him  up  as  an  object  of  scorn,  ridicule, 
or  contempt." 

And  Judge  Oboley,  in  his  work  on  Torts 
(2d  Ed.)  p.  240,  says:  **In  libel,'  as  in  slander, 
defamatory  publications  are  classlQed  as  pub- 
lications actionable  per  se,  and  publications 
actionable  on  averment  and  proof  of  special 
damage.  In  the  first  class  are  embraced  all 
cases  of  publications  which  would  be  ac- 
tionable per  se  if  made  orally.  These  cases, 
therefore,  require  no  further  attention.  It 
also  embraces  all  other  cases  where  the  ad- 
ditional gravity  imparted  to  the  charge  by 
the  publication  can  fairly  be  supposed  to 
make  it  damaging.  Thus,  to  say  of  a  man, 
*I  look  upon  him  as  a  rascal,'  is  no  slander, 
unless  shown  to  be  damaging;  but  if  it  be 
published  of  him  in  one  of  the  public  Jour- 
nals, the  presumption  that  injury  follows  is 
reasonable  and  legitimate.  So  to  call  a 
man  in  print  'an  imp  of  the  devil  and  cow- 
ardly snail*  Is  libelous,  though  an  oral  im- 
putation of  the  sort  would  be  presumably 
harmless.  So,  to  charge  a  teacher  with  false- 
hood in  a  report  made  to  the  official  board, 
and  with  general  untruthfulness,  is  libelous 
per  se.  The  general  rule  is  stated  thus:  Any 
false  and  malicious  writing  published  of 
another  is  libelous  per  se  when  its  tenden- 
cy is  to  render  him  contemptible  or  ridiculous 
in  public  estimation,  or  expose  him  to  pub- 
lic hatred  or  contempt,  or  to  hinder  virtuous 
men  from  associating  with  him."  And 
again  the  same  author  says:  "In  other 
words,  injury  is  presumed  to  follow  the  ap- 
parently deliberate  act  of  putting  the  charge 
in  writing  or  print,  or  of  suggesting  it  by 
means  of  picture  or  effigy,  where  mere  vocal 
utterance  to  the  same  effect  might  be  disre- 
garded as  possibly  harmless." 

The  law  is  thus  stated  in  Newell  on  Slan- 
der and  libel,  at  page  37:  ''In  conclusion  it 
may  be  said  that  any  publication,  expressed 
either  by  printing  or  writing,  or  by  signs, 
pictures,  or  effigies,  or  the  like,  which  tends 
to  injure  one's  reputation  in  the  common  es- 
timation of  mankind,  to  throw  contumely, 
Bliame,  or  disgrace  upon  him,  or  which  tends 
to  hold  him  up  to  scorn,  ridicule,  or  con- 
tempt, or  which  Is  calculated  to  render  him 
infamous,  odious,  or  ridiculous,  is  prima 
fade  a  libel,  and  implies  malice  in  its  pub- 
lication." 

It  appears  to  have  been  the  duty  of  the 
cblef  of  police  to  collect  and  report  fines. 
To  say  of  such  an  officer  that  he  has  col- 
lected fines,  but  does  not  appear  to  have 


reported  them,  while  falling  short  of  the 
imputation  of  a  crime,  while  not  in  ex- 
press terms  charging  a  breach  of  official  duty, 
yet,  when  aided  by  the ,  innuendo,  operating 
within  the  scope  of  its  legitimate  functions, 
does  impute  to  the  plaintiff  conduct  tending 
to  injure  his  reputation  in  the  common  esti- 
mation of  good  citizens.  We  are  of  opinion 
that  tne  demurrer  to  the  second  count  was 
properly  overruled* 

For  the  error  of  the  court  in  overruling  the 
demurrer  to  the  first  count,  the  Judgment 
must  be  reversed,  and  the  case  remanded 
for  a  new  triaL 

OARDWBLU  J.,  absent 
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BBBKBLET  ft  HABRISON  v.  GBBBN. 
(Supreme  Court  of  Appeals  of  l^rghiia.   Jan. 
28;  1904.) 

TRU8T&-A8SIONMBNT  FOR  BBNBFIT  OF  CRBI>- 
ITORS-OOUNSELr-FBES-CONTRACT. 

1.  A  trustee  in  a  deed  of  assignment  for  the 
benefit  of  creditors  may,  in  good  faith,  employ 
counsel,  and  pay  them  out  of  the  trust  fond  rea- 
sonable compensation  for  their  serrioes. 

2.  E}vldence  considered,  and  hM  that  an  ex- 
press contract  fixing  the  compeosatioD  of  at- 
torneys for  a  trustee  for  the  benefit  of  creditors 
is  established. 

Appeal  from  Oorporation  Oourt  of  Dan- 
ville. 

Action  by  Berkeley  ft  Harrison  against 
Berryman  Green,  trustee.  Decree  for  do- 
fendant,  and  plaintiffs  appeal.    Reversed. 

Berkeley  ft  Harrison,  Frank  W.  Christian, 
end  Thos.  Hamlin,  for  appellants.  Guthrie 
ft  Guthrie,  Peatross  ft  Harris,  Julian  Heade, 
Withers  ft  Green,  B.  B.  Bouldin,  O.  U.  Wil- 
liams, Cabell,  Cabell  ft  Custer,  and  Jas.  L. 
Tredway,  for  appellee, 

WHITTLB,  J.  The  controversy  on  tills 
appeal  is  between  appellants  and  creditors 
of  the  late  John  W.  Holland  with  respect 
to  a  fee  asserted  by  the  former,  as  counsel 
for  Berryman  Green,  trustee,  against  a  trust 
fund  under  the  control  of  the  court 

It  appears  that  John  W.  Holland,  who  had 
become  liable  as  indorser  for  his  brother 
0.  G.  Holland  in  the  sum  of  1156,235.10,  con- 
veyed a  large  amount  of  valuable  property, 
real  and  personal,  in  trust  to  secure  credit- 
ors holding  indorsed  notes,  and  other  credit- 
ors of  the  grantor.  The  deed  contains, 
among  other  stipulations,  the  following: 

"It  is  understood  and  agreed  that  in  the 
execution  of  his  duties  hereunder,  the  said 
Berryman  Green,  trustee,  shall  be  authorized 
and  empowered  to  employ  counsel  and  com- 
pensate them  for  their  services  out  of  the 
trust  funds.'' 

By  virtue  of  the  foregoing  provision,  which 
is  binding  upon  all  creditors  who  have  ac- 
cepted the  benefits  of  the  deed,  the  tmstee 

%1.  See  Assignments  for  Benefit  of  Creditor^  vol. 
4,  Cent  Die  i  Utf . 
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In  good  faith  engaged  appeUants  as  his 
counsel  to  aid  him  in  the  execution  of  the 
truBt  Thereupon  a  suit  was  instituted  by 
them»  in  the  name  of  the  trustee,  against  the 
beneflciariea,  to  construe  the  deed,  and  to 
obtain  the  guidance  and  assistance  of  the 
court  In  the  administration  of  the  trust 

At  the  time  of  their  retainer  the  amount 
of  appellants'  compensation  was  not  fixed, 
but  subsequently  it  was  agreed  between 
them  and  the  trustee  that  they  should  be 
allowed  a  fee  of  |1,000,  to  be  paid  out  of  the 
trust  fund.  In  pursuance  of  that  agreement 
the  trustee  paid  appellants  |500  on  account 
of  their  fee,  and  took  a  receipt  from  them 
to  that  effect  Afterward  other  trustees 
were  substituted  in  the  place  of  Berryman 
Green,  and  appellants  presented  a  petition 
setting  forth  their  contract  with  the  original 
trustee,  the  payment  made  in  accordance 
therewith,  and  praying  that  the  balance  of 
their  fee  might  be  audited  and  approved  by 
the  court,  and  decreed  to  be  paid  them  out 
of  the  trust  fund  under  its  control.  The 
court  directed  one  of  its  commissioners  in 
chancery  to  take  and  report  the  testimony 
bearing  upon  the  transaction,  and,  upon  a 
return  of  the  evidence,  entered  the  decree  ap- 
pealed from,  declaring  that  the  $500  already 
paid  was  a  reasonable  fee  for  the  services 
rendered  by  appellants  for  the  trustee,  and 
dismissed  their  petition. 

The  trial  court  obviously  disposed  of  the 
controversy  on  the  theory  that,  upon  a  quan- 
tum meruit,  appellants  had  already  been 
adequately  compensated  for  their  services. 
But  it  must  be  observed  that  no  such  Issue 
was  made  and  submitted  to  the  court  either 
by  the  pleadings  or  evidence.  Appellants  re- 
lied in  their  petition  upon  an  express  con- 
tract between  themselves  and  the  trustee 
that  they  should  receive  $1,000  for  their  serv- 
ices, and  that  allegation  is  fully  sustained 
by  the  evidence.  Indeed,  there  is  practically 
no  conflict  between  the  testimony  of  appel- 
lants and  that  of  the  trustee  with  respect 
to  the  terms  of  the  contract,  and  no  counter- 
vailing evidence  was  adduced. 

It  is  fair  to  presume  that,  if  appellants 
had  intended  to  rely  upon  an  implied  con- 
tract that  they  were  to  be  compensated  for 
their  services  upon  a  quantum  meruit,  they 
would  have  made  that  case  in  their  petition, 
and  have  undertaken  to  prove  the  services 
rendered,  and  what  such  services  w^re  rea- 
sonably worth.  Relying,  however,  as  they 
had  a  right  to  rely,  upon  an  express  con- 
tract, reasonable  In  its  terms,  which  the  trus- 
tee was  authorized  by  the  deed  to  make,  in 
the  absence  of  any  suggestion  of  collusion 
or  bad  faith,  there  was  no  necessity  for  ap> 
pellants  to  have  introduced  evidence  of  the 
value  of  their  services,  other  than  that  af- 
forded by  the  agreement  itself.  Bven  where 
a  deed  does  not  expressly  authorize  it  a 
trustee  may  In  good  faith  employ  counsel 
to  advise  and  assist  him  in  the  discharge 
of  his  duties,  and  may  pay  them  out  of  the 


trust  fund  reasonable  compensation  for  tfa^ 
services.  Cochran  ▼.  Rlctmiond,  ete.,  R.  Ck>.t 
91  Ya.  389,  21  S.  B.  604. 

The  administration  of  this  trust  necessitat- 
ed the  institution  and  prosecution  of  a  liti- 
gated chancery  cause,  and  involT^  debts 
and  assets  to  the  amount  of  several  hundred 
thousand  dollars.  The  trustee,  himself  a 
lawyer  of  exp^ence  and  ability,  was  of 
opinion  that  the  fee  agreed  upon  was  not 
unreasonable,  and  in  that  (pinion  this  court 
concurs. 

It  follows  from  the  foregoing  views  that 
the  decree  complained  of  Is  erroneous  and 
should  be  reversed,  and  this  court  will  enter 
such  decree  as  the  trial  court  ought  to  have 
entered,  sustaining  and  enforcing  the  con- 
tract of  the  parties. 

GARDWSIiI#.  Jn  absent 
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JOHNSTON  A  CHEEK  ▼.  GREEN. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

28,  1904.) 

BANKS-INSOLVENCT-PRBFBRRBD  CRBDIT0R9 

—DEPOSITS—APPROPRIATION— 

PAYMENTS— DATE. 

1.  An  Insolvent  at  the  time  of  his  assignment 
was  Indebted  to  certain  bantars,  and  their  daim 
was  given  a  preference  over  all  others.  The 
trustee  under  the  assignment  kept  an  active 
bank  account  with  such  bankers  until  the  final 
settlemeDt  of  his  accounts.  On  June  4,  1900, 
during  hia  administration,  he  collected  and  de- 
posited to  such  account  over  |16,000  under  a  de- 
cree which  directed  him  to  deduct  therefrom 
his  commissions,  reasonable  attorney's  fees,  and 
unpaid  costs  of  suit,  and  to  distribute  the  bal- 
ance to  creditors  according  to  their  priorities 
as  ascertained  by  the  report  of  a  commissioner, 
then  filed  and  confirmed.  Checks  were  drawn 
against  ttiis  deposit,  and  other  amounts  added 
thereto,  bat  the  larger  part  of  the  deposit  re- 
mained in  the  bank  until  January  13,  1902, 
when  the  trustee  gave  a  check  to  his  successors 
for  the  balance  standins  to  his  credit  in  the 
bank,  and  on  that  day  tne  substitnted  trostees 
paid  such  balance  to  the  bankers  on  their  pre- 
ferred claim.  Held  that,  though  the  bank  had 
the  use  of  the  money  during  the  time  it  was 
deposited,  they  had  no  authority  to  apply  it  to 
their  claim,  and  hence  it  should  be  treated  as 
having  been  paid  to  them  on  the  day  it  was 

Said  by  the  substituted  trustees,  and  not  on  the 
ay  it  was  deposited. 

Appeal  from  Corporation  Conrt  of  Danville. 

Action  between  Berryman  Qreen,  as  trus- 
tee of  the  insolvent  estate  of  John  W.  Hoi- 
land  and  Johnston  &  Cheek.  From  a  de- 
cree fixing  the  date  of  a  payment  to  John- 
ston &  Cheek  as  preferred  creditors,  they  ap- 
peaL    Reversed. 

A.  C.  Edmunds,  for  appellants,  Onthrte  & 
Guthrie,  Peatross  &  Harris,  Julian  Meade, 
Withers  &  Green,  B.  E.  Bouldin,  C.  U.  Wil- 
liams, Cabell,  Cabell  &  Custer,  Jas.  L.  Tred- 
way,  and  Berkeley  &  Harrison*  for  an^^lse. 

HARRISON,  J.  In  January,  1887,  John  W. 
Holland  conveyed  a  large  estate  to  Berrymaji 
Green,  trustee,  to  secure  numerous  credit- 
ors.   In  March  of  the  same  year  the  trustee 


Va.) 


JOHKSTOK  ft  CmcSK  ▼.  GREEN 


889 


illed  a  bill  aakliig  tlie  direction  of  the  court 
In  adminiatering  his  tniat  In  this  assign^ 
ment  Charles  L.  Holland,  doing  a  banking 
business  under  the  name  and  style  of  John- 
ston &  Cheek,  was  given  priority  over  all 
other  creditors  for  a  debt  of  $20,000,  which 
seems  not  to  have  been  questioned  by  any 
one. 

It  appears  that  the  trustee  kept  his  bank 
account  with  the  banking  house  of  Johnston 
&  Cheek  from  the  time  the  suit  was  insti- 
tuted until  the  final  settfement  of  his  ac- 
counts. On  Jtme  4, 1900,  the  trustee  collected 
and  deposited  to  his  credit  with  Johnston  & 
Cheek  $16,393.52  under  a  decree  which  di- 
rected him  to  deduct  therefrom  his  commis- 
sions, a  reasonable  fee  to  be  paid  his  attor- 
neys, the  unpaid  costs  of  the  suit,  and  to 
distribute  the  balance  to  the  creditors  ac- 
cording to  their  rights  and  priorities  as  as- 
certained by  the  report  of  the  commissioner 
then  filed  in  the  cause  and  confirmed.  Checks 
were  drawn  by  the  trustee  against  this  ac- 
cotmt,  and  other  deposits  added  thereto,  but 
the  larger  part  of  the  deposit  of  June  4,  1900, 
remained  in  the  bank  until  January  13,  1902, 
when  Green,  trustee  and  receiver  of  the 
court,  gave  to  Victor  &  Patterson,  substituted 
trustees,  his  check  for  $14,193.02,  the  balance 
then  standing  to  his  credit  in  the  bank,  and 
on  the  'same  day  the  substituted  trustees 
paid  this  sum  to  Johnston  &  Cheek  on  account 
of  their  preferred  debt  of  $20,000. 

The  contention  of  the  general  creditors  is 
that,  inasmuch  as  the  deposit  in  question  was 
made  in  the  bank  of  Johnston  &  Cheek,  and 
as  the  balance  of  such  deposit  would,  after 
the  payment  of  commissions,  reasonable  at- 
torney's fees,  and  unpaid  costs,  have  been 
payable  to  the  bank  as  the  preferred  cred- 
itor, therefore  such  balance  should  be  cred- 
ited upon  the  preferred  debt  due  to  the  bank 
as  of  June  4,  1900,  the  date  of  the  deposit, 
rather  than  as  of  January  18,  1902,  the  date 
of  the  formal  payment  by  the  substituted 
trustees  to  Johnston  &  Cheek;  that  the  trus- 
tee having  failed  to  distribute  the  deposit  as 
directed  by  the  decree,  and  allowed  the  same, 
or  the  greater  part  thereof,  to  remain  in 
bank  until  January,  1902,  the  bank  had  there- 
by derived  all  the  benefit  that  it  would  have 
received  had  the  balance  in  question  been 
promptly  and  formally  paid  over,  and  should 
therefore  be  required  to  account  for  such  bal- 
ance as  a  credit  upon  its  debt  as  of  the  date 
of  the  deposit 

We  are  of  opinion  that  the  lower  court 
erred  in  sustaining  this  contention.  The  rec- 
ord shows  that  the  account  kept  by  Green, 
trustee  and  receiver,  at  the  bank  of  Johnston 
&  Cheek,  .was  an  active  and  varying  one,  and 
was  subject  to  no  special  agreement,  but  was 
received  and  treated  as  the  accounts  of  all 
other  customers  of  the  bank  whose  deposits 
were  at  all  times  subject  to  <^eck.  The  de- 
cree relied  on  as  dedicating  the  deposit  of 
June  4,  1900,  to  the  payment  of  the  debt  due 
to  Johnston  A  Cheek  cannot  be  so  construed. 


The  decree  does  not  direct  any  certain  sum 
to  be  paid  to  the  creditors.  Indeed,  the  fund 
was  not  in  the  hands  of  the  trustee.  He  was 
directed  to  collect  certain  moneys  due  to  the 
fund  and  to  deduct  his  commissions,  pay  rea- 
sonable attorney's  fees,  pay  the  unpaid  costs 
of  suit,  and,  lastly,  to  distribute  the  balance 
to  the  creditors  according  to  their  rights  and 
priorities.  The  several  payments  to  be  made 
by  the  trustee  were  not  ascertained  by  the 
decree,  were  uncertain  in  amount,  and  some 
of  them  left  to  the  discretion  of  the  trustee 
by  the  direction  to  him  to  pay  reasonable 
attorney's  fees.  This  item  of  attorney's  fees 
has  since  been  the  subject  of  litigation,  and 
is  now  undetermined,  and  pending  on  appeal 
in  another  case  before  this  court.  46  S.  E. 
887.  The  disbursement  of  this  fund  was  a 
duty  imposed  by  the  trust  deed  and  the  de- 
cree of  the  court  upon  the  trustee,  and  the 
appellant  was  not  only  under  no  obligation  to 
assume  that  responsibility,  but  its  assump- 
tion would  have  been  an  unwarranted  inter- 
ference with  a  fund  under  the  exclusive  con- 
trol of  the  court  and  Its  officer.  The  deposit 
in  question  did  not  belong  to  Johnston  & 
Cheek.  Under  the  decree  no  part  of  it  was 
to  be  distributed  to  creditors  until  certain 
items  of  expense  and  costs  had  been  paid  by 
the  trustee.  This  officer  would  himself  doubt- 
less have  been  unable  to  determine  and  set- 
tle these  several  items  on  the  day  the  de- 
posit was  made;  and  yet  it  is  insisted  that 
the  bank,  ignoring  the  trustee  and  receiver, 
should  have  assumed  the  responsibility  of 
determining  these  several  matters,  and  should 
have  appropriated  a  part  of  this  trust  fund 
to  its  own  use  as  of  the  day  the  deposit  was 
made.  Johnston  &  Cheek  would  have  had  no 
right  to  app^  money  deposited  in  their  bank 
by  a  bonded  receiver  and  trustee  of  the 
court,  in  a  pending  suit,  to  the  payment  of  a 
debt  they  had  proved  in  that  suit.  Railroad 
Co.  V.  Smith,  50  Mich.  112,  15  N.  W.  39; 
Bank  v.  Evans  &  Dorsey,  9  W.  Va.  373;  Peo- 
ple V.  Remington,  59  Hun,  307, 12  N.  Y.  Supp. 
829. 

The  case  last  cited  is  very  much  in  point 
That  was  a  suit  to  liquidate  the  affairs  of  a 
firm,  among  whose  creditors  was  the  Illon 
Bank.  In  the  regular  course  of  the  liquida- 
tion, a  dividend  which  should  have  been  paid, 
to  the  bank,  amounting  to  nearly  $50,000, 
was  delayed  for  a  year  or  more,  and  during 
this  period  the  receiver  of  the  court  kept 
on  deposit  at  the  Illon  Bank  a  part  of  the 
trust  funds  largely  in  excess  of  the  dividend; 
and  it  was  there  contended  that  because  the 
bank  had  the  use  of  the  funds  it  was  not 
entitle^  to  interest  on  the  dividend,  but  the 
court  held  that  the  arrangement  between  the 
bank  and  the  receiver  was  one  of  mutual 
benefit  and  convenience,  and  whether  one 
received  more  benefit  than  the  other  could  not 
be  inquired  into;  that  it  was  in  the  n-tiire 
of  a  contract  between  the  parties  with  which 
the  court  had  no  right  to  interfere. 

In  the  case  at  bar  the  report  of  the  com- 
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mlssioner,  filed  September  24,  1902,  properly 
credited  the  debt  dne  appellant  with  the  pay- 
ment  In  question  as  of  January  13,  1902, 
the  day  it  was  actually  paid  by  the  substi- 
tuted trustees,  and  the  exceptions  taken  to 
that  finding  should  have  been  overruled,  and 
the  report  in  that  respect  confirmed. 

For  these  reasons  the  decree  appealed  from 
must  be  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with 
the  views  expressed  in  this  ox^ion. 

GARDWBLL^  J.,  absent 


(102  Va.  399) 

CONSUMERS'  BREWING  00.  ▼.  DOYLE'S 
ADM'X. 

(Supreme  Court  of  Appeals  of  Virginia.    Feb.  4, 
1904.) 

NBGLIQENCE-CONCURRBNT   NBOLIGENGB-AC- 

CIDBNT— ACTION  FOR  INJURIES— 

BURDBN  OF  PROOF. 

1.  In  an  action  for  personal  injuries,  negli- 

gence  of  defendant  must  be  established  by  af- 
rmative  evidence,  which,  while  it  need  not  be 
direct  and  positive,  by  some  one  who  witnessed 
the  occurrence  and  saw  how  it  happened,  yet 
must  show  more  than  a  probability  of  a  negli- 
gent act,  and  must  be  such  as  to  satisfy  reason- 
able and  well-balanced  minds  that  the  injury 
resulted  from  defendant's  negligence. 

2.  Plaintiff's  intestate  was  employed  by  a 
painter  to  paint  a  sign  over  the  front  of  de- 
fendant's building,  about  15  feet  from  the 
ground.  A  swingmg  stage  was  erected,  sup- 
ported by  ropes  fastened  to  the  top  of  the 
building,  and  which  were  allowed  to  bang  from 
the  ends  of  the  stage  .to  the  ground  below. 
While  plaintiff's  intestate  was  on  this  stage, 
engaged  in  painting  the  sign,  defendant's  wag- 
ons were  constantly  driving  up  to  the  front  door 
of  the  building,  which  was  under  the  stage,  for 
the  purpose  of  loading  and  unloading  boxes. 
One  wagon  stood  there  about  25  minutes,  and 
when  it  started  away,  one  of  the  ropes  became, 
or  had  already  become,  entangled  in  one  of  the 
wheels;  and,  as  the  wagon  moved  off,  the  stage 
received  a  jerk,  precipitating  plaintiff's  intestate 
to  the  ground.  Held  that,  if  there  was  any 
negligence  on  the  part  of  defendant  or  his  serv- 
ants, there  was  an  equal  degree  of  concurrent 
negligence  on  the  part  of  i>laintiff's  intestate,  in 
failing  to  guard  against  any  danger  rendered 
imminent  by  the  presence  of  the  wagon  and  its 
motions,  which  precluded  a  recovery. 

3.  Where  one  engaged  in  painting  a  sign  on 
the  side  of  a  building  about  15  feet  from  the 
ground  was  precipitated  from  the  staging  on 
which  he  was  working,  owiuK  to  the  ropes  sus- 
pending the  staging,  and  which  had  fallen  to 
the  ground,  becoming  entangled  with  the  wheels 
of  a  wagon,  which  had  stood  under  the  staging 
for  some  25  minutes,  there  being  nothing  to 
suggest  such  an  occurrence  to  either  the  painter 
or  the  driver  of  the  wagon,  and  it  being  a  mat- 
ter of  pure  speculation  as  to  how  or  when  the 
rope  became  entangled  with  the  wagon  wheel, 
the  consequent  injury  of  the  painter  must  be 
deemed  an  accident  for  which  there  could  be 
no  recovery. 

Brror  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  the  administratrix  of  Charles  H. 
Doyle  against  the  Consumers'  Brewing  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 


White,  Tunstall  &  Thorn,  P.  H.  &  H.  C.  Ca- 
bell, and  G.  M.  Dillard,  for  plaintiff  in  error. 
Thos.  H.  WUcox  and  Hubard  &  Hubard,  for 
defendant  in  error. 

HARRISON,  J.  This  action  was  brought 
by  the  administratrix  of  Charles  H.  Doyle  to 
recover  from  the  Consumers'  Brewing  Com- 
pany damages  for  the  alleged  negligent  kill- 
ing of  the  plaintifTs  intestate  by  the  serv- 
ants of  the  defendant  company. 

It  appears  that  the  brewing  company  em- 
ployed the  firm  of  Dalby  &  Butler  to  paint 
its  building,  and  to  paint  its  name  across 
the  front  of  said  building.  ThiB  firm  employ- 
ed the  plaintiff's  intestate,  Charles  H.  Doyle, 
to  paint  the  sign,  which  was  about  15  feet 
from  the  ground.  A  swinging  stage  was 
erected  by  these  painters,  from  which  the 
lettering  was  to  be  done.  This  stage  was 
supported  by  ropes  fastened  to  the  top  of  the 
building,  and  during  the  progress  of  the  work 
these  ropes  were  allowed  to  hang  from  the 
ends  of  the  stage  to  the  ground  below;  the 
northern  rope  being  coiled  on  the  groond 
near  the  large  front  door  of  the  building,  and 
the  southern  rope  fastened  around  a  knob 
that  came  out  of  the  building  near  a  small 
south  door. 

While  Doyle  was  on  this  stage,  engaged 
in  painting  the  sign,  the  wagons  of  the 
brewing  company  were  constantly  driving  up 
to  the  large  front  door  of  the  building,  which 
was  under  the  stage,  for  the  purpose  of 
loading  and  unloading  boxes  and  crates  of 
beer.  In  the  afternoon  of  the  day,  while 
Doyle  was  upon  the  stage,  a  covered  wagon 
of  the  defendant  company  drove  up  to  the 
building  to  unload  beer  crates.  This  con- 
sumed about  25  minutes,  when  the  driver 
came  out  of  the  building  and  got  upon  the 
wagon,  and  started  immediately  for  the  sta- 
ble. In  some  way,  not  explained,  the  rope 
which  lay  coiled  upon  the  ground,  near  the 
large  door,  became,  or  had  already  become, 
entangled  in  one  of  the  wheels;  and,  as  the 
wagon  moved  off,  the  stage  received  a  jerk, 
causing  Doyle  to  fall  to  the  ground,  prodn- 
dug  injuries  from  the  effects  of  which  he 
died  several  days  thereafter. 

The  essential  grievance  stated  in  the  dec- 
laration is  that  the  defendant  company,  re- 
gardless of  its  duty  in  the  premises,  had  so 
negligently  and  carelessly  governed,  con- 
trolled, managed,  and  driven  its  wagon  and 
horses  that  the  same  had  become  entangled  ' 
with  the  rope  attached  to  the  staging,  and 
had  torn  the  same  from  the  roof,  where  it 
was  securely  fastened,  thereby  throwing 
Doyle  violently  to  the  ground,  and  cauBlng 
the  injury  complained  of. 

The  Jury  found  a  verdict  for  the  plaintifE, 
and  assessed  the  damages  at  |6,500,  which 
was  distributed  by  the  v^dict,  in  equal  pro- 
portions, to  the  widow  and  children  of  tbe 
deceased. 

A  motion  for  a  new  trial  was  made  upon 
the  ground  that  the  verdict  was  contrary  to 
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tbe  law  and  the  eyldence,  and  for  otber  rea- 
sons; bnt  tbe  court  overmled  the  motion 
and  gave  judgment  for  the  plaintiff,  to  be 
distributed  as  directed  by  the  yerdlct»  and 
the  defendant  excepted. 

We  are  of  opinion  that  In  no  aspect  of  the 
case,  under  the  evidence  adduced,  was  the 
plaintiff  entitled  to  recover,  and  in  this  view 
it  is  unnecessary  to  consider  any  other  as^ 
signment  of  error  than  the  refusal  of  the 
court  to  set  the  verdict  aside  as  contrary  to 
the  law  and  the  evidence. 

It  is  an  established  fact  that  the  coming 
and  going  of  the  wagons  of  the  defendant  up 
to  and  from  the  door  over  which  the  de- 
ceased was  at  work  was  well  known  to  him, 
and  to  the  firm  of  painters  by  whom  he  was 
employed.  It  is  further  established  —  in- 
deed, it  is  not  contradicted— that,  when  the 
wagon  In  question  drove  up  to  the  door,  it 
assumed  a  position  of  absolute  safety,  so 
far  as  the  deceased  was.  concerned.  Doyle 
himself  says  that  he  looked,  and  the  ropes 
were  hanging  2%  or  3  feet  from  the  wheels 
of  the  wagon,  and  that  he  went  on  with  his 
work,  and  paid  no  further  attention  to  the 
wagon.  It  further  appears  that  the  wagon 
remained  unmoved  in  this  safe  position  for 
about  25  minutes,  when  the  driver  came  out 
and  started  for  the  stable;  the  horse  mov- 
ing off  as  he  was  stepping  to  his  seat  The 
last  seen  of  the  ropes  by  either  Doyle  or  tbe 
driver  was  when  the  wagon  was  left  stand- 
ing with  the  ropes  2%  or  8  feet  from  it 
There  is  no  evidence  which  shows  how  or 
when  the  rope  became  entangled  with  the 
wheel  of  the  wagon,  nor  is  there  any  evi- 
dence from  which  any  satisfactory  or  relia- 
ble inference  can  be  drawn  to  show  with 
any  certainty  when,  how,  or  by  whose  in- 
strumentality the  rope  and  the  wagon, 
which  were  from  2  to  3  feet  apart,  became 
entangled  with  each  other.  The  evidence 
leaves  this  important  question  in  the  region 
of  the  barest  conjecture.  Whether  the  rope 
became  entangled  with  the  wagon  while 
the  driver  was  in  the  bijllding,  or  after  he 
mounted  the  wagon  and  started  off,  or  by 
bis  driving  against  the  rope,  or  whether  the 
contact  was  the  result  of  the  stage  upon 
which  Doyle  was  working  shaking  or  mov- 
ing the  rope  so  as  to  bring  it  and  the  wagon 
together,  is  not  revealed  by  the  evidence. 
Any  one  of  these  conjectures  is  as  consist- 
ent with  the  testimony  as  the  other.  In- 
deed, other  theories  might  be  suggested  in 
explanation  of  the  accident,  but  in  such 
cases  we  are  not  permitted  to  indulge  in  con- 
jecture or  speculation.  The  burden  is  upon 
the  plaintiff  to  make  out  her  case,  which  is, 
in  the  first  Instance,  to  establish  the  negli- 
gence of  the  defendant  by  affirmative  evi- 
dence, which  must  show  more  than  a  proba- 
bility of  a  negligent  act.  The  proof  need 
not  be  direct  and  positive,  by  some  one  who 
witnessed  the  occurrence  and  saw  how  it 
happened,  but  it  must  be  such  as  to  satisfy 
reasonable  and  well-balanced  minds  that  it 


resulted  from  the  negligence  of  the  defend- 
ant Southern  Ry.  Co.  v.  Hall,  102  Va.  — p 
45  S.  B.  867;  N.  &  W.  Ry.  Co.  v.  Poole's 
Adm'r,  100  Va.  148,  40  S.  E.  627. 

In  the  case  last  dted.  Judge  Buchanan 
says:  "When  damages  are  claimed  for  in- 
juries which  may  have  resulted  from  one  of 
two  causes,  for  one  of  which  the  defendant 
is  responsible,  and  for  the  other  of  which  it 
is  not  responsible,  the  plaintiff  must  fail  if 
his  evidence  does  not  show  that  the  damage 
was  produced  by  the  former  cause.  And  he 
must  also  fail  if  it  is  just  as  probable  that 
the  damages  were  caused  by  the  one  as  by 
the  other,  since  the  plaintiff  is  bound  to 
make  out  hia  case  by  the  preponderance  of 
evidence." 

If,  however,  it  appeared  that  the  defend- 
ant's driver  was  guilty  of  negligence,  as 
alleged,  and,  as  contended,  guilty  of  negli- 
gence in  not  looking,  when  he  came  out  of 
the  building,  to  see  if  the  rope  was  in  or  near 
the  wheel,  the  plaintiff  would  not  be  entitled 
to  recover,  because  of  the  continuing  and 
concurrent  negligence  of  the  deceased. 
Doyle  was  in  full  view  of  the  wagon  and 
horse  from  the  time  it  stopped  until  the  mo- 
ment of  the  accident,  and  it  was  certainly 
as  Incumbent  ui>on  him  to  be  on  the  alert 
to  protect  himself,  as  it  was  obligatory  upon 
the  driver  to  be  on  the  lookout  for  his  pro- 
tection. If  the  driver  was  negligent  in  not 
seeing  the  danger  to  which  Doyle  was  ex- 
posed before  starting  the  wagon,  it  was 
equally  negligent  in  Doyle  not  to  have  seen 
and  guarded  against  such  danger.  If  tbe 
driver  was  negligent  in  handling  the  reins 
and  starting  the  horse,  Doyle  was  equally 
negligent  in  handling  the  rope,  which  was 
under  his  control.  There  is  no  testimony 
suggesting  negligence  on  the  part  of  the 
driver  that  does  not  convict  Doyle  of  an 
equal  or  greater  degree  of  negligence.  One 
had  no  better  opportunity  to  anticipate  the 
accident;  nor  any  better  means  of  preventing 
It,  than  the  other.  If,  therefore,  there  was 
negligence,  it  was  concurring  negligence, 
continuous  and  mutual  up  to  the  instant  of 
the  accident,  which  disentitles  the  plaintiff 
to  recover.  Richmond  Traction  Co.  v.  Mar- 
tin's Adm'x,  102  Va.  — ,  45  S.  B.  886. 

There  was  nothing  in  the  situation  to  sug- 
gest danger  to  either  party  ftom  the  time 
the  wagon  stopped  until  it  started  away. 
Doyle  says  that  he  regarded  the  situation  as 
a  safe  one,  and  paid  no  further  attention  to 
the  wagon  after  it  stopped.  If  the  accident 
had  been  anticipated,  it  could  have  been 
easily  avoided  by  either  party— on  Doyle's 
part,  by  drawing  the  rope  up  to  a  place  of 
safety  above  the  wagon,  and  on  the  driver's 
part  by  examining  to  see  that  the  rope  had 
not  come  In  contact  with  the  wagon  duidng 
his  absence.  Neither,  however,  anticipated 
trouble,  and  therefore  neither  took  precau- 
tions to  avoid  it  The  true  view  of  the  case 
presented  by  the  record  is  that  the  injury 
complained  of  was  the  result  of  an  accident 
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which  was  not  ezpecte<l»  and  could  not  have 
been  anticipated  by  a  person  of  ordinary 
prudence.  The  fact,  as  shown  In  the  outset, 
that  it  Is  a  matter  of  pure  speculation  how 
or  when  the  rope  became  entangled  with  the 
wagon  wheel,  greatly  strengthens  the  view 
that  the  case  must  be  referred  to  the  region 
of  pure  accident  It  would  violate  every 
principle  of  justice  or  law  If  the  defendant 
were  compelled  to  foresee  and  provide  against 
that  which  reasonable  and  prudent  men 
would  not  expect  to  happen.  Perslnger's 
Adm'z  V.  Alleghany  Ore  &  Iron  Co.,  102  Va. 
— ,  46  S.  B.  325. 

For  these  reasons,  we  are  of  opinion  that 
the  lower  court  erred  in  overruling  the  mo- 
tion of  the  defendant  to  set  aside  the  ver- 
dict, and  its  Judgment  must  therefore  be 
reversed,  and  the  case  remanded  for  a  new 
trial. 

OARDWBLL,  J^  absent 


(102   Va.   SM) 

SEABOARD  &  B.  R.  CO.  v.  HICKET. 
(Supreme  Court  of  Appeals  of  Virginia.    Feb. 
4,  1904.) 

RAIIrROADS-INJURIES     TO     CHILDRBN-JT7MP- 

INQ  ON  CARS-NEGLIQENCB— BVI- 

DBNCB-SUPPICIENCY. 

1.  Plaintiff,  a  boy  eight  years  old,  ran  out 
from  a  throng  of  people,  and  attempted  to  catch 
hold  of  a  cuff  or  socket  on  a  car  of  defendant's 
freight  train,  when  he  slipped  and  fell  be- 
tween the  two  rear  trucks  of  the  car.  and  was 
injured.  The  preponderance  of  evidence  was 
that  plaintiff  was  attempting  to  jamp  on  the 
car.  The  only  member  of  the  train's  crew  who 
saw  the  accident  was  a  brakeman  standing  on 
the  top  of  one  of  the  cars,  who  saw  plain- 
tiff jump,  and  attempt  to  clutch  the  cuff,  when 
he  lost  his  hold  and  fell,  and  who  thereupon  im- 
mediately signaled  the  engineer,  but  failed  to 
attract  his  attention,  fie/a,  that  there  was  no 
evidence  of  negligence  on  the  part  of  defendant 

Error  to  Hustings  Court  of  Portsmouth. 

Action  by  John  Hlckey  against  the  Sea- 
board &  Roanoke  Railroad  Company.  There 
was  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

G.  Hatton,  for  plaintiff  in  error.  Jeffries  ft 
Lawless,  for  defendant  in  error. 

WHITTLE,  J.  This  action  was  brought 
by  defendant  in  error  to  .recover  damages 
from  the  plaintiff  in  error,  who  was  the  de- 
fendant in  the  court  below,  for  personal  in- 
juries alleged  to  have  been  inflicted  upon 
him  by  the  negligence  of  the  defendant 

The  specific  allegation  of  the  amended 
declaration  is  that  during  a  carnival  in  the 
city  of  Portsmouth  the  defendant,  while 
running  a  freight  train  over  its  tracks  along 
on  9  of  the  streets  of  that  city,  negligently 
permitted  the  plaintiff,  a  boy  eight  years 
and  four  months  of  age,  to  attempt  to  climb 
and  ride  upon  one  of  its  cars;  that  while 
so  attempting  to  climb  upon  said  car,  and 
while  riding  thereon,  plaintiff  was  by  the 
default,  carelessness,  recklessness,  negligence, 


willfulness,  and  Improper  conduct  of  the 
defendant,  violently  thrown  to  the  ground 
and  under  the  cars,  by  means  whereof  his 
left  leg  was  so  fractured  and  injured  that  it 
had  to  be  amputated. 

The  Jury  found  a  verdict  for  the  plain- 
tur,  and  assessed  his  damages  at  |6,000, 
whereupon  the  defendant  submitted  a  mo- 
tion for  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  the  law  and  evi- 
dence, and  for  other  reasons;  but  the  court 
overruled  the  motion,  and  rendered  Judg- 
ment for  the  plaintiff,  and  the  defendant 
excepted. 

The  view  taken  by  this  court  is  that  there 
was  a  total  failure  on  the  part  of  the  plain- 
tiff to  trace  actionable  negligence  to  the  de- 
fendant, and  that  in  no  aspect  of  the  case 
was  he  entitled  to  a  verdict;  and  that  ren- 
ders a  detailed  notice  of  other  assignments 
of  error  unnecessary. 

All  the  instructions  given  by  the  court 
were,  in  one  form  or  another,  predicated 
upon  the  supposed  negligence  of  the  defend- 
ant, and,  as  there  was  no  evidence  tending 
to  establish  that  fact,  upon  familiar  princi- 
ples the  Instructions  ought  not  to  have  been 
given.  A  brief  statement  of  the  clrcmnstan- 
ces  and  uncontroverted  facts  bearing  upon 
the  casualty  will  show  the  utter  groundless- 
ness of  plaintiff's  demand. 

At  the  time  of  the  accident  a  freight  train 
of  the  defendant,  consisting  of  8  box  cars, 
attached  to  the  rear  end  of  the  train— 13 
flat  cars  and  an  engine— was  being  propelled 
along  Crawford  street  As  the  train  was 
passing  a  "baby  stand,*'  around  which  a 
crowd  had  assembled,  the  plaintiff  ran  out 
from  the  throng,  and  attempted  to  catch 
hold  of  a  cuff  or  socket  (intended  to  receive 
a  stanchion)  on  the  hindermost  flat  car,  when 
he  slipped  and  fell  between  the  two  rear 
trucks,  one  of  the  wheels  of  which  passed 
over  his  leg  and  inflicted  the  injury  com- 
plained of.  Fisher,  the  only  witness  for  the 
plaintiff  who  saw  the  accident  was  standing 
within  10  yards  of  him  when  he  fell.  His 
attention  was  flrst  directed  to  plaintiff  by 
observing  his  arm  raised  and  seeing  him 
fall  underneath  the  car.  Witness  ran  to 
him  at  once,  and  plaintiff  drew  up  the  in- 
jured leg,  and  was  in  the  act  of  stretching 
out  the  other  leg,  when  he  was  drawn  ftrom 
between  the  wheels.  While  Fisher's  testi- 
mony is  not  very  clear,  and  differs  from  that 
of  other  witnesses  in  that  he  eipressed  the 
opinion  that  plaintiff  was  not  attempting 
to  Jump  on  the  car  when  he  fell,  it  Involves 
no  question  of  veracity  between  them.  Oon* 
sidered  in  the  light  of  other  evidence  bear- 
ing directly  upon  the  accident,  it  would 
seem  that  Fisher  observed  the  plaintUf  for 
the  flrst  time  after  he  had  failed  to  grasp 
the  cuff  on  the  flat  car,  and  was  in  the  act 
of  falling.  However  that  may  be,  his  state- 
ment that  he  did  not  think  plaintiff  was 
endeavoring  to  Jump  on  the  car,  which  was 
but  the  expression  of  an  opinion,  is  opposed 
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to  the  allegation  oi  the  amended  declamtioiit 
the  oft-repeated  admissions  of  the  plaintiff, 
and  to  all  the  other  eridence  tn  the  case  up- 
on that  point  But,  if  his  version  of  the  oc- 
currence were  accepted,  it  would  not  aftect 
the  result,  because,  while  it  tends  to  exon- 
erate the  plaintiff  from  willful  misconduct, 
it  in  no  wise  imputes  negligence  to  the  de- 
fendant 

The  only  member  of  the  train's  crew  who- 
saw  the  accident  was  a  switchman  and 
brakeman,  who  was  standing  on  the  top  of 
the  middle  box  car.  He  testified  that  a 
number  of  boys  were  attempting  to  get  on 
the  train,  and  that,  while  a  policeman  was 
trying  to  keep  them  off  on  one  side,  he  was 
similarly  engaged  on  the  other.  He  saw 
the  plaintiff  Jump  and  attempt  to  clutch  the 
cuff  or  socket  on  the  flat  car,  when  he  lost 
his  hold  and  fell.  He  also  saw  some  one 
seize  him,  and  immediately  signal  the  en- 
gineer, but  failed  to  attract  his  attention. 
The  occurrence  was  instantaneous,  and,  aft- 
er plaintiff's  danger  became  known  to  the 
brakeman,  it  was  impossible  for  him  to  have 
averted  the  accident 

It  was  likewise  in  evidence  that  the  plain- 
tiff was  an  intelligent  boy,  that  he  lived  on 
a  street  along  which  the  railroad  was  lo- 
cated, and  was  accustomed  to  trains,  and 
knew  of  tlie  danger  he  incurred  In  attempt- 
ing to  ride  on  them.  He  had  received  re- 
peated warnings  on  the  subject,  and  been 
punished  for  disregarding  them.  A  year  or 
two  prior  to  the  accident  one  of  the  yard 
conductors,  who  lived  next  door  to  plaintiff, 
remonstrated  with  him  about  riding  on  these 
trains,  and  several  days*  after  the  accident 
plaintiff  remarked  to  the  physician  who  at- 
tended him  that  he  would  not  have  been 
hurt  if  he  had  heeded  the  conductor's  advice. 
He  had  been  ordered  off  another  train  of 
the  defendant  by  a  policeman  and  by  one 
of  his  own  witnesses  not  more  than  half  an 
hour  before  the  accident  Notwithstanding 
these  reiterated  admonitions,  while  the  train 
in  question  was  passing,  he  endeavored  to 
persuade  one  of  his  playmates  to  go  with  him 
ann  ride  on  the  cars,  and,  devlte  the  re- 
fusal and  expostulation  of  his  friend,  made 
the  attempt  which  terminated  so  disastrous- 
ly. 

It  cannot  be  affirmed  of  the  plaintiff  thai 
he  did  not  possess  sufficient  knowledge  and 
discretion  to  understand  the  nature  of  his 
act  and  the  peril  he  was  encountering.  But 
the  case  does  not  depend  upon  the  capacity 
or  incapacity  of  the  plaintiff  to  commit  neg- 
Jigrence.  The  primary  question  is,  has  the 
defendant  been  guilty  of  negligence?  And 
that  question,  upon  the  evidence,  admits  of 
bat  one  answer.  To  sustain  the  verdict  of 
tbe  Jury  in  this  case  would  present  the  anom- 
aly of  subjecting  a  defendant  wholly  free 
from  fault  to  the  payment  of  damages  by 
way  of  compensation  tot  an  injury  to  a 
plaintiff  which  was  the  direct  result  of  his 
own  gross  negligence  and  misconduct 


It  was  suggested  that  the  defendant  was 
negligent  with  respect  to  the  length  and 
q;>eed  of  the  train,  and  in  failing  to  ring  the 
bell.  Of  that  contention,  it  is  sufficient  to 
observe  that  no  such  grounds  of  negligence 
are  alleged  in  the  declaration,  and,  if  al- 
leged and  proved,  there  would  have  been  no 
causal  connection  whatever  between  them  and 
the  accident 

For  these  reasons  the  lower  court  enred  In 
overruling  the  motion  of  the  defendant  to 
set  aside  the  verdict,  and  for  that  error  its 
Judgment  must  be  reversed*  and  the  case 
remanded  for  a  new  trial. 

OABDWBIiL,  J.,  absent 


aoa  Va.  405) 

VIRGINIA   IRON,  COAL  ft  00KB  CO.  v. 

CRANB'S  NEST  COAL  ft  COKS  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Feb.  4, 

1904.) 

EJBOTMBNT*-BQUITABLB  TTTUB. 

1.  No  recovery  can  be  had  on  an  equitable 

tide  in  an  action  of  ejectment 

Error  to  Circuit  Court,  Wise  County. 

Action  by  the  Crane's  Nest  Coal  &  Coke 
Company  against  the  Virginia  Iron,  Coal  ft 
Coke  Company.  From  a  Judgment  for  plain- 
tiff, defendant  brings  error.    Reversed. 

D.  D.  Hull,  Jr.,  and  Bullitt  ft  Kelly,  for 
plaintiff  in  error.  J,  Norment  Powell,  for  de- 
fendant in  error. 

CARDWELL,  J.  This  is  an  action  of 
ejectment,  brought  by  the  Crane's  Nest  Coal 
ft  Ceke  Company,  defendant '  in  error, 
against  the  Virginia  Iron,  Coal  ft  Coke  Com- 
pany, plaintiff  in  error,  to  recover  possession 
of  the  coal,  with  the  right  to  mine  the  same, 
lying  upon  and  under  a  parcel  of  44  acres 
and  32  poles  of  land,  situated  in  Wise  coun- 
ty, Va. 

At  a  trial  of  the  cause,  upon  the  plea  of 
the  general  issue,  all  questions  of  law  and 
fact  were,  by  agreement  of  the  parties,  sub- 
mitted for  the  determination  of  the  judge 
of  the  circuit  court  without  a  Jury,  upon  an 
agreed  statement  of  facts;  the  right  of  either 
party  being  reserved  at  the  hearing  to  object 
and  have  the  court  pass  upon  the  admissi- 
bility, as  evidence,  of  any  of  the  facts  set 
out  In  the  agreement  etc.  The  judgment 
of  the  circuit  court  was  for  the  plaintiff, 
and  the  case  is  before  us  upon  a  writ  of 
error  awarded  the  defendant,  plaintiff  in  er- 
ror here. 

Both  the  plaintiff  in  error  and  the  de- 
fendant in  error  claim  titie  to  the  coal  in 
question  from  a  common  source  —  Samuel 
Horn.  About  the  year  1855,  Samuel  Horn, 
under  color  and  claim  of  titie,  entered  into 
the  possession  of  two  parcels  of  land  in  tbe 
county  of  Wise,  the  legal  title  to  which  he 
afterwards  acquired,  which  two  parcels  to 

f  L  See  Bieetment,  vol.  17,  Cent  Dig.  i  6$. 
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gether  conatitiited  his  "farm  on  Sandy 
Hidge»"  and  which  for  more  than  20  years 
prior  to  1886  bad  been  generally  known  and 
locally  designated  as  "Samnel  Horn's  Sandy 
Ridge  Tract"  The  coal  In  controversy  lies 
upon  and  under  one  of  these  parcels  of  land, 
the  title  to  which  was  conveyed  to  Samuel 
Horn  by  one  G.  W.  Kilgore,  as  commis- 
sioner. 

The  deed  from  Horn  to  Greenway  and 
Warner,  trustees,  under  which  plaintiff  in 
error  claims,  was  executed  and  delivered 
April  28,  1887»  and  recorded  August  25,  1887, 
while  the  deed  from  Horn  to  Clayton  Mead, 
under  which  the  defendant  in  error  claims, 
was  executed  and  delivered  May  21,  1887, 
and  not  recorded  until  April  19,  1889.  The 
former  deed  was  made  pursuant  to  contract 
dated  October  12,  1886,  and  the  latter  pur- 
suant to  contract  dated  April  6,  1886»  neither 
of  which  contracts  were  recorded. 

Mead's  contract  of  April  6,  1886,  is  as  fol- 
lows: 

"April  the  6,  1886. 

"Know  all  men  by  these  presents,  that  I, 
Samuel  Home,  sold  this  day  to  Clayton  Meed 
a  sertain  piece  or  tract  of  land,  lying  on 
Sandy  Ridge,  in  Wise  County,  Va.,  say  forty 
or  fifty  acres,  more  or  less,  for  wliich  I  re- 
ceived of  the  said  Meed  a  sertain  black  mair 
for  which  I  am  to  give  the  said  Mead  forty 
acres  of  land,  the  remainder  the  said  Mead 
is  to  pay  me  three  dollars  per  acre,  in  young 
cattle;  day  and  date  above  written. 

"Samuel  Home." 

The  deed  from  Hom  to  Mead,  with  cove- 
nant of  special  warranty,  contains  a  descrip- 
tion by  courses  and  distances  of  44  acres 
and  82  poles,  taken  from  an  ex  parte  survey 
caused  to  be  made  by  Horn  at  some  time 
between  the  date  of  his  above  contract  with 
Mead  and  the  date  of  his  deed  to  him'  of 
May  21,  1887. 

By  the  contract  of  October  12,  1886,  which 
was  an  "option  and  coal  sale"  obtained  from 
Samuel  Hom,  through  one  G.  W.  Bond,  to 
G.  V.  Litchfield,  Hom  agreed  to  grant,  bar- 
gain, and  sell  to  Litchfield,  his  heirs  and  as- 
signs, at  the  rate  of  50  cents  per  acre,  "all 
the  coal  lying  and  being  upon  and  under 
my  farms  or  tracts  of  land,  containing  twelve 
hundred  and  seven  acres,  and  situated  on 
Guest's  River  and  Sandy  Ridge,  in  the  Coun- 
ty of  Wise  and  State  of  Virginia,  being  my 
land  and  adjoining  the  lands  of  one  tract 
N.  J.  Hom,  Wm.  Hom  and  Samuel  Counts, 
one  tract  D.  S.  Hoge,  J.  B.  Miller  and  Widow 
Gray,  one  tract  N.  R.  Puller,  D.  K.  Banner, 
W.  V.  Kiser,  Hop  Richardson,  H.  G.  Kiser, 
and  L  B.  Dunn  with  the  right  of  the  said  G. 
V.  Litchfield,  his  heirs  and  assigns,  of  entry 
to  mine  the  said  coal  with  all  the  usual 
mining  privileges,  reserving  to  myself  the 
fee  simple  of  my  said  laud  and  the  right 
to  mine  coal  thereon  for  my  own  household 
use,  but  not  for  sale." 

This  contract  included  the  coal  on  three 
parcels  of  land,  being  the  Brace  tract  on 


Guest  river,  supposed  to  contain  107  acres^ 
and  the  two  tracts  designated  and  generally 
known  as  "Samuel  Hom's  Sandy  Ridge 
Tract,"  aggregating  a  supposed  area  of  1,250 
acres.  But  when,  in  pursuance  of  the  con- 
tract, Hom  and  wife  came  to  make  tlie  con- 
veyance of  April  28,  1887,  to  Greenway  and 
Wamer,  trustees.  It  being  found  that  he  did 
not  have  the  legal  title  to  the  Brace  tract 
of  107  acres,  that  tract  was  left  out,  and  his 
conveyance  with  general  warranty  of  title 
embraces  "all  the  coal  lying  upon  and  under 
our  farm,  containing  eleven  hundred  more 
or  less  acres  situated  on  north  side  of  Guest's 
River  and  Sandy  Ridge  on  the  waters  of 
Big  Tom's  Creek  and  the  waters  of  Caney 
Creek  in  the  County  of  Wise,  State  of  Vir^ 
ginia,  being  my  land  and  adjoining  the  lands 
of  on  the  1st  tract  Joins  N.  J.  Home,  Wm. 
Home,  Sam'l  Counts,  W.  H.  Nash,  the  Sandy 
Ridge  tract  Joins  N.  R.  Fuller,  D.  K.  Banner, 
W.  V.  Kiser,  H.  Richardson,  H.  G.  Kiser, 
and  I.  B.  Dunn,  with  the  right  of  the  said 
Jas.  C.  Greenway  and  Jas.  C.  Wamer,  Trus- 
tees, their  heirs  and  assigns,  of  entry  to 
mine  said  coal  with  all  the  usual  mining 
privileges;  reserving  to  ourselves  the  fee 
simple  of  the  surface  of  said  farm,  also  all 
timbers  and  all  other  minerals.  I  have  sold 
the  coal  only  and  nothing  more,"  etc.  The 
coal  in  question  underlies  the.  land  last  de- 
scribed as  the  "Sandy  Ridge  tract,"  adjoin- 
ing N.  R.  Fuller  and  others  named. 

It  is  conceded  that  the  contract  between 
Samuel  Hom  and  Clayton  Mead  of  April  0, 
1886,  is  void  for  uncertainty  in  the  descrip- 
tion of  the  land  referred  to,  and  it  must 
also  be  conceded  that,  if  the  deed  from 
Samuel  Hom  to  Greenway  and  Wamer, 
trustees,  of  April  23,  1887,  recorded  Au- 
gust 25,  1887,  was  sufficient  in  description 
to  include  the  coal  upon  and  under  the  44 
acres  and  82  poles  of  land  claimed  by  Clay- 
ton Mead,  the  legal  title  thereto  was  no 
longer  in  Samuel  Horn,  and  could  not  have 
been  acquired  by  Mead  by  his  deed  of  May 
21,  1887,  not  recorded  until  April  19,  1889. 
A  decision  of  the  case  must  therefore  tnm 
upon  whether  or  not  the  deed  to  Greenway 
and  Wamer,  trustees,  is  sufficiently  clear  in 
the  description  of  the  premises  conveyed  to 
embrace  the  coal  in  question. 

There  is  nothing  whatever  upon  the  face 
of  the  deed  to  Indicate  an  intention  on  the 
part  of  Samuel  Hom,  the  grantor,  to  ex- 
clude this  coal  from  the  operation  and  effect 
of  the  conveyance,  while  by  its  very  terms, 
as  we  have  seen,  it  conveys  with  general 
warranty  of  title  all  the  coal  lying  upon  and 
under  the  lands  of  the  grantor  known  as 
the  "Sandy  Ridge  Tract,*'  adjoining  N.  R. 
Fuller,  D.  K.  Banner,  W.  V.  Kiser,  H.  Rich- 
ardson, H.  G.  Kiser,  and  L  B.  Dunn,  with 
all  the  usual  mining  privileges,  reserving  to 
the  grantor  only  the  fee  simple  of  the  sur- 
face of  the  land  and  coal  for  home  use.  It 
is  trae  that  the  description  by  adjoining  own- 
ers is  not  a  complete  description  of  the  en- 
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tire  lands  upon  and  under  wlilch  the  grantor, 
Samuel  Horn,  conveys  the  coal,  wltb  the 
usual  mining  privileges  to  the  grantees, 
Greenway  and  Warner,  trustees,  but  from 
a  plat  of  the  "Properties  and  Leases  on 
Sandy  Ridge,''  TerUQed  by  the  signatures  of 
counsel  for  the  parties  to  this  suit,  made  a 
part  of  the  record,  the  description  by  ad- 
Joining  landowners  is  all-sufficient  to  include 
the  44  acres  and  82  poles  of  land  (the  Mead 
land),  under  which  lies  the  coal  In  question. 
This  land  adjoins,  as  the  plat  shows  and  as 
the  deed  states,  the  lands  of  H.  Richardson 
and  W.  V.  Kiser,  and  wliile,  if  it  be  ex- 
cluded, the  Sandy  Ridge  tract  would  still  ad- 
join these  parties,  it  is  the  more  rational 
view,  we  think,  that,  if  it  was  not  intended 
to  convey  the  coal  on  the  Mead  land,  he 
would  have  been  named  as  an  adjoining 
landowner,  as  well  as  H.  Richardson  and  W. 
Y.  Kiser.  A  grantor  in  a  deed  will  not  be 
allowed  to  change  the  effect  of  his  con- 
veyance by  a  statement  that  he  did  not  in- 
tend to  include  this  or  that  parcel  of  land  in 
his  conveyance,  which  Intention  on  his  part 
was  not  piade  known  to  his  grantee  at  the 
time  and  acquiesced  in  by  the  latter.  The 
conveyance  in  this  case  is  of  the  coal  up- 
on and  xmder  the  grantor's  lands'  in  Wise 
county,  known  generally  at  that  time  and 
for  20  years  prior  as  his  "Sandy  Ridge 
Tract,*'  the  boundaries  of  which,  so  far  as 
necessary  to  embrace  the  coal  upon  and 
under  the  44  acres  and  82  poles  of  the  Sandy 
Ridge  tract,  which  Clayton  Mead  claims  to 
have  purchased  of  the  same  grantor  under  a 
mere  parol  agreement  The  evidence  In  the 
case  sustains  unmistakably  this  construction 
of  the  conveyance.  2  Devlin  on  Deeds,  §  1012; 
Minor's  Insts.  vol.  2,  p.  1071. 

The  doctrine  laid  down  in  Chapman  v. 
Chapman,  91  Va.  401,  21  S.  E.  818,  50  Am. 
St  Rep.  846,  cannot  be  Invoked  by  the  de- 
fendant in  error,  as  the  facts  upon  which 
the  doctrine  that  "actual,  notorious,  and  ex- 
clusive possession  of  land  takes  the  place  of 
the  recordation  of  the  instrument  of  title*' 
was  vested  in  that  case  upon  a  very  differ- 
ent state  of  facts  from  the  case  here.  There 
the  possession  was  actual,  notorious,  exclu- 
sive, unambiguous,  and  unequivocal,  of  a 
deAnite  tract  of  land.  The  equitable  owner, 
though  he  had  received  no  deed,  had  paid  all 
the  purchase  money  and  been  In  the  pos- 
session of  a  definite  tract  of  land  for  more 
than  15  years,  and  the  trustees,  who  claimed 
to  be  bona  fide  purchasers  for  value,  without 
notice,  knew  of  said  possession,  and  one  of 
them  had  knowledge  of  the  interest  that  the 
party  in  possession  had  in  the  land.  Here 
Mead  had  not  paid  all  his  purchase  money. 
He  had  purchased  no  definite  boundary,  his 
contract  calling  for  "a  certain  piece  of  land 
lying  on  Sandy  Ridge,  in  Wise  county,  Vir- 
ginia, say  forty  or  fifty  acres,"  out  of  a 
boundary  generally  known  as  the  "Samuel 
Horn's  Sandy  Ridge  Farm"  of  a  thousand 
acres  or  more.    The  general  location  of  the 


land  referred  to  in  their  agreement  may  have 
been  understood  between  Horn  and  Mead, 
but  the  acreage  and  boundary  lines  thereof 
had  not  been  determined.  The  ex  parte 
survey,  heretofore  referred  to,  which  Horn 
had  made  in  1886,  was  not  accepted  by 
Mead,  so  far  as  the  record  shows,  until  his 
deed  of  May  21,  1887,  was  taken,  and  there 
is  not  the  slightest  proof  that  Greenway  and 
Warner,  trustees,  or  Q.  V.  Litchfield,  or  G. 
W.  Bond,  who  obtained  the  contract  from 
Samuel  Horn  of  October  12,  1886,  had  knowl- 
edge of  Mead's  purchase  or  possession  of 
any  part  of  Horn's  Sandy  Ridge  land.  Nor 
does  it  appear  that  either  of  these  parties 
had  such  knowledge  when  the  deed  from 
Samuel  Horn  to  Greenway  and  Warner,  trus- 
tees, of  April  23,  1887,  was  executed  and  de- 
livered; nor  does  it  appear  that  Mead's 
possession  was  in  any  sense  notorious,  but 
rather  the  contrary,  as  Q.  W.  Bond  and  W. 
A.  Carico.  who  for  years  had  lived  within 
2%  or  8  miles  of  Mead,  had  never  heard  of 
it  Prior  to  Mead's  contract  from  Horn  he 
lived  on  the  H.  Richardson  tract,  near  the 
dividing  line  between  Richardson  and  Horn, 
and  the  only  acts  of  ownership  done  by 
Mead  are  these:  During  the  spring  or  early 
summer  of  1886  he  cleared  about  one  acre 
on  the  Horn  land  within  25  yards  of  the 
cabin  in  which  he  lived  on  the  adjoining 
land  of  H.  Richardson,  at  a  point  that  years 
before  had  been  cleared,  but  which  had 
again  grown  up  in  brush  and  timber,  some 
of  the  trees  on  it  being  as  much  as  a  foot 
in  diameter.  In  July  or  August  of  1886  he 
planted  turnips  on  about  one-half  of  the 
land  thus  cleared,  and  between  the  Ist  and 
15th  of  July  of  the  same  year  he  rented 
the  remainder,  about  one-half  acre,  to  Frank- 
lin Horn  (son  of  Samuel  Horn),  who  plant- 
ed millet,  under  a  verbal  agreement  that 
Mead  was  to  have  one-third  of  the  crop  as 
rent  for  the  land,  but,  as  the  crop  failed, 
Mead  received  no  rent  Some  brush  from 
this  clearing  was  put  around  the  cleared 
ground  for  the  purpose  of  inclosing  it  and 
made  an  IndifTerent  fence.  Prior  to  Septem- 
ber 22,  1886,  Mead  made  a  further  clearing 
on  the  Horn  boundary  for  a  house  site,  and 
prior  to  that  date  felled  on  or  near  the  site 
some  house  logs  or  timber  for  building  a 
cabin,  which  logs  or  timber  remained  where 
felled  till  Mead's  one-room  log  cabin  was 
built,  the  building  of  which  did  not  begin 
till  after  October  12,  1886,  and  was  not 
nearly  enough  completed  for  him  to  move 
into  until  the  early  summer  of  1887,  sub- 
sequent to  the  deed  from  Horn  to  Greenway 
and  Warner,  trustees,  of  April  28,  1887. 

It  is  argued  that  W.  V.  Kiser,  who  lived 
on  adjoining^  land,  had  the  Impression  from 
the  clearing  of  this  house  site  and  the  felled 
timber  near  the  same,  independently  of  any 
other  information,  that  some  one  intended 
to  put  up  a  log  structure  of  some  kind  at  that 
place,  and  he  had  been  told  by  Mead,  in  ad- 
vance, of  the  purpose  for  which  the  timber 
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was  b^ng  felled;  but  it  the  agreed  state- 
ment as  to  what  Klser  would  have  stated  had 
he  been  formally  examined  as  a  witness  be 
given  the  broadest  interpretation,  it  would 
not  warrant  the  conclusion  that  the  acts  of 
Mead  upon  the  land  were  to  be  considered 
as  acts  of  ownership,  since  they  could  as  well 
have  been  regarded  as  the  acts  of  a  tenant 
or  lessee  of  the  land. 

If  it  were  conceded  that  It  was  competent 
for  Samuel  Horn  to  testify  as  to  how  he  ar- 
rived at  the  acreage  called  for  in  his  deed  to 
Greenway  and  Warner,  trustees,  and  that  he 
deducted  from  the  acreage  called  for  In  his 
title  papers  43  acres,  as  being  the  acre- 
age of  the  boundary  he  had  theretofore  sold 
to  Mead,  the  statement  would  be  entitled  to 
no  weight  in  tills  controversy,  as  Horn  knew 
at  the  time  that  the  Mead  land  contained  44 
acres  and  82  poles  by  his  ez  parte  survey, 
which  he  carefully  kept  from  the  knowledge 
of  Bond  when  he  contracted  with  him  to 
convey  .all  the  coal  on  his  Sandy  Ridge  tract 
to  Litchfield  or  his  assigns,  and  also  kept 
firom  Greenway  and  Warner,  trustees,  knowl- 
edge of  his  sale  to  Mead  when  he  made  the 
deed  to  them  pursuant  to  his  contract  with 
Litchfield.  He  admits  that  he  has  no  recollec- 
tion of  tellhig  Litchfield  about  the  deduction 
of  the  acreage  of  the  Mead  land,  and  the 
agreed  facts  are  conclusive  that  no  mention 
of  this  was  made  when  the  deed  to  Greenway 
and  Warner,  trustees,  was  executed  and  de- 
livered. Mead  admits  that  at  the  thne  he 
took  his  deed  he  had  heard  that  Horn  had 
sold  his  coal  under  his  Sandy  Ridge  lands  to 
the  interest  represented  by  G.  W.  Bond,  but 
did  not  know  the  names  In  which  the  con- 
tract and  deed  were  taken,  or  that  it  was 
claimed  that  the  deed  included  all  coal  under 
the  tract  he  himself  had  purchased.  Consid- 
ered in  connection  with  this  admission  of 
Mead,  and  the  further  fact  that  he  took  a 
deed  from  Horn  with  only  a  covenant  of  spe- 
cial warranty,  It  Is  quite  significant  that 
when  Mead  came  to  convey  the  coal  on  the 
land  claimed  by  him  to  Ross,  trustee,  through 
whom  defendant  In  error  claims,  he  also  con- 
veyed with  only  the  covenant  of  special  war- 
ranty. 

We  have  gone  thus  into  a  consideration  of 
the  material  facts  in  the  case,  not  In  rec- 
ognition of  the  doctrine  contended  for  that 
a  plaintiff  in  an  action  of  ejectment  may  re- 
cover upon  an  equitable  title  or  on  an  equita- 
ble estoppel  against  the  defendant,  but  to 
show  that,  if  the  doctrine  prevailed  in  this 
state,  the  evidence  of  the  delivery  of  the 
possession  to  Mead  of  the  land  upon  and 
under  which  the  coal  in  question  lies  and  of 
his  acts  of  ownership  thereon  is  not  sufii- 
cient  to  entitle  defendant  in  error  to  recover 
in  this  action,  since  it  could  not  be  deemed 
sufllcient  to  Induce  a  court  of  equity  to  de- 
cree specific  performance,  which  is  the  test 
in  those  Jurisdictions  In  wliich  the  doctrine 
is  recognized.  Whatever  may  .be  the  rights 
of  the  defendant  in  error  as  the  successor 


in  title  to  any  rights  Clayton  Mead  may  have 
had  under  his  contract  with  Samuel  Horn- 
as  tb  which  we  express  no  opinion— it  cannot 
recover  in  this  action  without  the  legal  title 
to  the  coal  in  question.  In  a  large  number, 
if  not  the  majority,  of  the  states  of  the  Union, 
and  in  all  of  them  where  not  changed  by 
statute^  the  rule,  subject  to  a  few  exceptions, 
is  that  a  plaintiff  cannot  recover  in  eject- 
ment without  the  legal  title.  The  principal 
exception  to  this  general  nUe  Is  where  the 
plaintiff  is  in  the  possession  of  the  land 
from  which  be  is  ousted  onder  circumstan- 
ces from  which  the  Jury  may  infer  a  con- 
veyance of  the  legal  title. 
In  a  note  to  Carter  y.  Ruddy  (166  U.  S. 

483,  17  Sup.  Gt  640,  41  L.  Ed.  1090)  4  Am. 
&  Eng.  Dec  Bq.  161,  It  is  said:  **The  action 
of  ejectment  being  parely  a  common-law 
remedy,  and  ejectment  on  an  equitable  title 
being  a  mere  substitute  for  a  bill  of  specific 
performance,  therefore  governed  by  equita- 
ble principles,  it  follows  that  in  such  an  ac- 
tion the  legal  title  must  prevail  wherever 
the  Incidents  of  the  action  remain  as  at  com- 
mon law;  and  consequently  no  recovery  can 
be  had  in  an  action  of  ejectment  on  a  purely 
equitable  title,  without  express  statutory  au- 
thority In  those  states  in  which  the  common- 
law  and  equity  systems  of  Jurisprudence  are 
kept  distinct" 

Among  the  numerous  authorities  dted  in 
the  note  are  Suttle  v.  R.  F.  &  P.  R.  R.  Co., 
76  Va.  284;  Nelson  t.  Trlplett,  81  Va.  236; 
and  Jennings  v.  Gravely,  92  Ya.  877,  23  S. 
E.  763.    See,  also,  Russell  y.  Allmond,  02  Va. 

484,  28  S.  E.  895. 

The  opinion  in  Carter  t.  Ruddy,  supra, 
citing  Langdon  v.  Sherwood,  124  U.  S.  74,  8 
Sup.  Ct.  429,  31  Tj.  Ed.  344^  and  Johnson  v. 
Christian,  128  U.  8.  874,  9  Sup.  Ct  87,  32 
L.  Ed.  412,  says:  "It  is  weU  settled  that  an 
action  of  ejectment  cannot  be  maintained  in 
the  courts  of  the  United  States  on  a  merely 
equitable  title." 

In  Jennings  ▼.  Gravely,  supra,  Keith,  P., 
reviews  section  2741  and  other  sections  of  the 
Code  of  1887,  as  well  as  the  decisions  by 
this  court  on  the  subject,  and  says:  "The 
plaintiff  may  come  into  court  upon  an  ab- 
solutely perfect  equitable  title,  but  will  lose 
his  case  if  the  defendant  can  show  an  out- 
standing legal  title  In  liimself  or  a  stranger, 
except  in  a  few  cases  dependent  upon  cer- 
tain technical  principles.'* 

In  that  case  the  defendant  sought  to  set 
up,  under  section  2741  of  the  Code  of  1887, 
an  equitable  title  in  defense  to  the  light  of 
the  plaintiffs,  shown  to  be  the  holders  of 
the  legal  title  to  the  land  In  qnestton.  And 
in  Suttle  T.  R.  F.  &  P.  R.  R.  Co.,  supra,  the 
plaintiff  came  into  a  court  of  law  in  an  ac- 
tion of  ejectment,  basing  his  right  of  re- 
covery upon  an  equitable  estoppel,  and  lost 
his  case  because  he  was  unable  to  show  a 
legal  title  In  himself,  and  a  present  right  of 
possession  under  it  at  the  time  of  the  com- 
meuc^nent  of  the  action.    In  Jennings  v. 
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Gravelj,  supra,  tlie  opinion  further  points 
out  clearly  that  the  enactment  of  the  stat- 
ute, now  section  2741  of  the  Code  of  1887, 
was  dictated  not  by  a  general,  but  by  a  re- 
Btrlctlve  policy,  and  could  not  be  availed  of, 
even  by  a  defendant  In  an  action  of  eject- 
ment, In  but  a  few  classes  of  cases,  which 
were  selected  and  confined  within  narrow  Urn- 
Its  tqr  careful  and  cautloua  provisions;  and 
quotes  from  the  opinion  of  Staples,  J.,  In 
Suttle  ▼.  R.  F.  &  P.  R.  R.  Co.,  supra,  as  fol- 
lows: 'rrhe  provisions  of  the  statute  •  •  • 
require  that  there  shall  be  written  evidence 
of  the  contract;  that  the  vendee  shall  have 
fully  compiled  with  all  of  its  terms,  so  that 
he  would  be  entitled  to  the  conveyance  of 
the  legal  title  without  any  condition  Imposed. 
*  *  *  If,  as  now  claimed,  the  holder  of 
an  equitable  title  may  maintain  or  defend  in 
ejectment;  If  a  party  in  that  action  may  rely 
upon  a  mere  equitable  estoppel  In  pals—the 
statutes  dted  are  altogether  unnecessary, 
and  this  court  has  utterly  misapprehended 
the  grounds  upon  which  they  were  enacted." 
We  are  of  opinion  that  all  evidence  con- 
sidered by  the  lower  court  relative  to  an  al- 
leged superior  equity  In  the  defendant  in 
error  as  the  successor  of  Clayton  Mead  in 
title  to  the  coal  in  question  was  irrelevant, 
and  should  have  been  excluded,  and  that  up- 
on the  relevant  testimony  contained  In  the 
agreed  statement  of  facts  and  the  exhibits 
therewith  the  case  is  clearly  with  the  plain- 
tiff in  error.  The  Judgment. of  the  circuit 
court  will  therefore  be  reversed  and  annulled, 
and  this  court  will  enter  such  Judgment  as 
that  court  should  have  entered. 

KEITH,  P^  absent 
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(Supreme  Court  of  Appeals  of  Virginia.    Feb.  4^ 

1904.) 

PLBADINQ-CONTRACT&-VARIANOB-TBIAL 

—OFFERS  TO  PROVEL 

!•  Where  a  plea  allegied  a  contract  between 
plaintiff  and  defendant  whereby  defendant  was 
to  bny  from  plaintiff  all  its  coal  for  one  year 
from  the  date  thereof,  and  by  the  terms  of 
which  plaintiff  was  to  furnish  defendant  two 
car  loads  of  coal  a  week  during  the  prescribed 
period,  which  defendant  was  to  pay  for  at  a  cer- 
tain rate,  a  contract  which  stipulated  that  plain- 
tiff was  to  ship  the  coal  in  such  quantities  and 
At  such  times  as  the  defendant  should  direct  va- 
ried materially  from  that  pleaded,  and  was 
properly  excluded  when  offered  in  evidence,  ir- 
respective of  any  question  as  to  its  validity  un- 
der the  statute  of  frauds. 

2.  Defendant  pleaded  a  contract  between  it- 
self and  plaintiff  whereby  plaintiff  was  to  de- 
liver coal  at  specified  times  and  for  a  certain 
rate,  and  offered  in  evidence  a  contract  varying 
Irom  that  pleaded  in  respect  to  the  times  of 
shipment  Its  admission  was  objected  to  by 
plaintiff  on  the  ground  of  variance  and  on  other 
grounds,  whereupon  defendant  stated  that  the 
eontract  offered  was  only  a  part  of  the  contract 
really  made  between  the  parties,  and  that  it 


was  incomplete  on  iti  face,  in  showing  a  want 
of  date,  and  offered  to  show  all  the  facts  which 
led  to  the  making  thereof,  in  order  that  the 
want  of  date  might  be  shown,  and  Its  true 
meaning  explained.  Held,  that  the  contract 
was  properly  excluded,  as  the  variance  between 
it  and  that  pleaded  was  not  as  to  its  date,  but 
as  to  other  matters,  and  the  admission  of  evi- 
dence showing  the  correct  date  of  the  writing 
would  not  obviate  the  objection  on  the  ground 
of  variance. 

Error  to  Corporation  Conrt  of  Manchester. 

Action  by  the  Chesterfield  Coal  Company 
against  the  Richmond  Standard  Steel  Spike 
&  Iron  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

William  L.  Royall,  for  plaintiff  In  error. 
Wm.  Crump  Tucker  and  Coke  &  Plckrell,  for 
defendant  in  error. 

BUCHANAN,  J.  The  Chesterfield  Coal 
Company  Instituted  Its  action  of  assumpsit 
to  recover  the  sum  of  1233.56  for  coal  sold 
and  delivered  to  the  Richmond  Standard 
Steel  Spike  &  Iron  Company.  The  defend- 
ant appeared,  and  issue  was  joined  upon  the 
plea  of  non  assumpsit,  and  a  special  plea 
filed  under  section  3299  of  the  Code  of  1887. 
Upon  the  trial  there  was  a  verdict  for  the 
plaintiff  for  the  amount  claimed  in  the  dec- 
laration, for  which  the  court  rendered  Judg- 
ment, after  overruling  the  defendant's  mo- 
tion to  set  aside  the  verdict  because  con- 
trary to  the  law  and  the  evidence. 

To  sustain  the  Issue  on  Its  part,  the  de- 
fendant offered  to  Introduce  In  evidence  a 
writing  which  it  stated  was  the  contract  re- 
lied on  in  its  pleading.  Objection  was  made 
to  Its  Introduction,  which  the  court  sustain- 
ed, and  refused  to  allow  It  to  go  in  evidence. 

The  writing,  the  circumstances  under 
which  It  was  offered,  the  objection  made  to 
its  Introduction  in  evidence,  appear  from 
bills  of  exception  numbered  1,  2,  and  8, 
which  are  as  follows: 

Bill  of  Exception  No.  L 

"Be  it  remembered  that  upon  the  trial  of 
this  cause,  and  after  defendant  had  Intro- 
duced as  witnesses  Meriwether  Jones,  who 
had  completed  his  testimony,  and  J.  T.  Jew- 
ett,  who  was  then  being  examined  In  chief, 
as  set  out  in  bill  of  exceptions  No.  10  here- 
in, which  is  hereby  referred  to  and  made  a 
part  hereof,  the  defendant,  after  asking  said 
witness  the  sixth  question  set  out  in  bill  of 
exception  No.  10,  offered  In  evidence  a  cer- 
tain letter  from  John  S.  Lear  &  Co.  to  J.  G. 
Dinlnny,  dated  November  6,  1901,  which  let- 
ter the  court  admitted  in  evidence,  with  the 
provision  that  if  the  agency  was  not  estab- 
lished the  jury  would  be  instructed  to  dis- 
regard it;  whereupon  the  plaintiff  moved  the 
court  to  exclude  said  letter  until  the  defend- 
ant had  introduced  In  evidence  the  contract 
on  which  it  relied*  whereupon .  defendant's 
cpunsel  offered  in  evidence  ..a  certain  con- 
tract, which  Is  in  the  words  and  figures  fol- 
lowing, to  wit: 
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« 'Contract  for  Fuel. 

**  'Ai^eement  entered  into  tbls  20th  day  of 
May,  1902,  by  and  between  the  Chesterfield 
Coal  Co.  of  New  York,  N.  Y.,  of  the  first  part, 
and  Richmond  Standard  Steel  Spike  &  Iron 
Co.,  of  Richmond,  Va.,  of  the  second  part. 
Wltnesseth: 

«•  *That  the  party  of  the  first  part  agrees 
and  binds  itself  to  furnish  and  deliver  to  the 
party  of  the  second  part,  on  board  cars  at 
Winterpock,  Va.,  all  of  the  Clover  Hill  R.  O. 
M.  coal,  s^me  quality  as  sample  sent  us,  they 
may  need  from  the  date  hereof  until  May 
SI,  1903,  approximating  a  quantity  of  2,500 
(more  or  less)  tons,  and  to  ship  the  same  in 
such  quantities  and  at  such  times  as  the  par- 
ty of  the  second  part  may,  from  time  to 
time,  direct,  during  the  continuation  of  this 
contract,  and  at  the  following  prices  per  ton, 
2,240  pounds,  viz.:  |2.00  f.  o.  b.  mines. 

"Two  dollars. 

"  'The  party  of  the  second  part  agrees  to 
buy  from  the  party  of  the  first  part  all  of 
the  Clover  HiU  R.  O.  M.  coal  it  may  need 
during  the  period  hereinbefore  specified,  and 
to  pay  therefor  to  the  party  of  the  first  part, 
at  the  price  set  forth  above,  on  or  before  the 
15th  day  of  each  calendar  month  for  all 
shipments  made  during  the  previous  month. 
All  settlements  to  be  made  on  railway  scale 
weights  as  ascertained  by  initial  lines  and 
as  shown  on  bills  to  be  rendered  by  the  par- 
ty of  the  first  part,  in  accordance  with  the 
usages  of  the  coal  trade. 

"  ^Deliveries  of  coal  under  this  contract 
are  subject  to  strikes,  accidents,  interrup- 
tions to  transportation,  and  other  causes  be- 
yond the  control  of  the  party  of  the  first 
part,  which  may  delay  or  prevent  shipment 

**  *When  such  interruptions  to  deliveries  oc- 
cur, no  deficit  shall  be  made  up  after  the 
time  limit  noted  above  in  this  agreement,  ex- 
cept it  be  mutually  agreed  so  to  do  by  both 
parties  to  this  agreement 

"  'In  witness  whereof,  the  parties  hereto 

have  set  their  hands  this day  of , 

190-.  Chesterfield  Coal  Co.  Richmond 
Standard  Steel  Spike  &  Iron  Co.,  by  Corbln 
Warwick,  Vice-Pres.  and  Gen.  Mgr.' 
—To  the  Introduction  of  which  said  contract 
the  plaintiff  objected,  and  moved  the  court 
to  exclude  the  same  under  the  circumstances 
and  for  the  reasons  appearing  in  the  tran- 
script of  the  evidence  set  out  in  bill  of  ex- 
ceptions No.  10,  which  motion  the  court  sus- 
tained, and  excluded  said  contract  from  the 
evidence  herein;  to  which  ruling  of  the 
court  sustaining  said  motion  and  excluding 
said  contract  the  defendant  by  counsel,  ex- 
cepted, and  tenders  to  the  court  this,  his  first 
bill  of  exception,  which  he  prays  may  be 
signed,  sealed,  and  made  a  part  of  the  rec- 
ord, which  is  accordingly  done.*' 

Bill  of  Exception  No.  2. 
"Be  it  remembered  that  upon  the  trial  of 
this  cause,  and  after  defendant  had  intro- 
duced as  witnesses  Meriwether  Jones  and 


J.  T.  Jewett,  and  while  J.  T.  Jewett  waa  be- 
ing examined  in  chief  as  set  out  in  bill  of 
exception  No.  10  herein,  which  is  hereby 
referred  to  and  made  a  part  hereof,  the  de- 
fendant by  counsel,  propounded  to  said  wit- 
ness a  certain  question,  numbered  86  in  his 
testimony  as  set  out  in  said  bill  of  excess 
tlons  No.  10,  as  follows: 

"  'Please  tell  me  what  Mr.  Warwick's  or- 
ders were? 

—Which  was  objected  to  by  plaintiff,  where- 
upon counsel  for  the  defendant  stated  to  the 
court  that  he  had  stated  all  along  that  the 
written  contract  which  he  showed  to  the 
court  was  only  a  part  of  the  contract  really 
made  between  the  parties;  that  that  con- 
tract was  on  its  face  incomplete,  in  showing 
the  want  of  a  date;  that  he  was  then  at- 
tempting to  show  all  the  facts  which  led  to 
the  making  of  the  agreement  of  which  the 
writing  is  only  a  part  evidence,  in  order 
that  its  want  of  a  date  may  be  shown,  and 
its  true  meaning  explained;  which  objection 
the  court  sustained,  and  refused  to  allow 
said  question  to  be  propounded  to  and  an- 
swered by  said  witness,  to  which  ruling  of 
the  court  the  defendant  excepted,  and  ten- 
ders to  the  court  this,  its  second  bill  of  ex- 
ceptions, which  it  prays  may  be  signed,  seal- 
ed, and  made  a  part  of  the  record,  which 
is  accordingly  done.** 

Bill  of  Exception  No.  8. 

''Be  it  remembered  that  upon  the  trial  of 
this  cause,  and  after  defendant  had  intro- 
duced as  witnesses  Meriwether  Jones,  who 
had  completed  his  testimony,  and  J.  T.  Jew- 
ett, who  was  then  being  examined  in  chiet 
as  set  out  in  bill  of  exception  No.  10  here- 
in, which  is  hereby  referred  to  and  made  a 
part  hereof,  the  defendant  by  counsel,  after 
asking  said  witness  the  forty-fifth  question, 
as  set  out  in  his  testimony  in  said  bill  of 
exception  No.  10,  to  which  witness  had  re- 
plied. The  Chesterfield  Coal  Company,*  of- 
fered in  evidence  a  certain  written  paper, 
dated  May  20,  1902,  signed  by  the  Rich- 
mond Standard  Steel  Spike  &  Iron  Com- 
pany, by  Corbin  Warwick,  vice  president  and 
general  manager,  and  which  is  the  same 
paper  set  out  at  large  in  bill  of  exception 
No.  1  herein;  to  the  Introduction  of  which 
said  written  paper  in  evidence  the  plaintiff 
objected,  which  objection  the  court  sustain- 
ed, and  refused  to  allow  said  written  paper 
to  be  introduced  in  evidence,  to  which  rul- 
ing of  the  court  the  defendant  excepted,  and 
tenders  to  the  court  this,  its  third  bill  of 
exception,  which  it  prays  may  be  signed, 
sealed,  and  made  a  part  of  the  record,  which 
is  accordingly  done.*' 

Bill  of  exception  No.  10,  to  which  the  fore- 
going bills  of  exception  refer,  contains  the 
following  questions,  answers,  and  objec- 
tions, which  throw  some  light  upon  the  cl^ 
cumstances  under  which  the  writing  was 
offered,  the  objections  to  its  introduction  is 
evidence,  and  the  rulings  of  the  court: 
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*'Mr.  Crnmp:  I  move  to  reject  that  letter 
and  all  testlmoDy  of  thla  character  until  the 
Standard  Steel  Spike  &  Iron  Company  have 
offered  to  prove  the  contract  on  which  It 
relies. 

''Mr.  Royall:  This  Is  the  beginning  of  n^ 
proof  now. 

''Mr.  Crump:  I  ask  the  court  to  ask  the 
witness,  or  the  counsel,  whether  that  con- 
tract is  not  In  writing;  and.  If  It  is,  I  object 
to  this  oral  testimony. 

"Mr.  Royall:  The  contract  Is  in  writing, 
but  I  want  to  proTO  that  the  witness  was 
the  agent  in  making  the  contract 

"Mr.  Crump:  I  object  to  any  oral  testi- 
mony until  that  contract  Is  tendered  in  evi- 
dence. In  order  that  It  may  be  Inspected  by 
the  court  and  counsel,  and  be  seen  if  oral  tes- 
timony is  admissible. 

"Mr.  Royall:  I  will  offer  In  evidence  the 
contract  relied  upon  In  the  pleading  In  this 
case. 

"Mr.  Crump:  I  object  to  It  for  three  rea- 
sons: First,  It  is  not  described  in  the  plead- 
ing. If  the  contract  is  the  paper  Intended 
to  be  relied  upon,  there  Is  a  variance  between 
the  pleading  and  the  proof.  In  the  next 
place.  It  Is  unquestionably  within  the  statute 
of  frauds— a  contract  for  one  year  and  nine 
days  on  its  face.  And  in  the  next  place^  be- 
cause It  is  a  contract  made  by  a  conporation 
that  had  no  right  to  make  it  or  tender  It 
•  •  •  •   '       •  • 

"35th  Q.  Now,  Blr.  Jewett  had  you,  prior 
to  writing  that  letter,  come  to  an  understand- 
ing with  Mr.  Warwick  about  his  (Warwick's) 
buying  coal  from  Mr.  Dininhy? 

"A.  Well,  I  had  taken  his  orders. 

"d6th  Q.  Please  tell  me  what  Mr.  War- 
wick's orders  were? 

"Mr.  Crump:  I  object  on  two  grounds: 
First  that  the  court  has  been  assured  by  the 
counsel  that  the  contract  which  was  describ- 
ed in  the  pleading,  and  which  was  the  basis 
of  this  action,  and  which  was  to  be  relied  on 
In  proof,  was  in  writing,  and  that  contract 
has  been  tendered  in  evidence  and  been  ex- 
hibited to  the  court  and  been  rejected,  be- 
cause of  the  contention  of  counsel  that  the 
written  contract  upon  which  the  defendant  at 
bar  stated  he  rested  his  case  was  not  proper- 
ly described  in  the  plea,  and  was,  moreover, 
on  its  face,  within  the  statute  of  frauds.  On 
that  ground  i  object  to  any  oral  testimony 
concerning  the  contract  mentioned  In  the  let- 
ter Just  read,  which  was  stated  before  at  the 
bar  of  the  court  by  counsel  for  defendant  to 
be  the  contract  which  he  has  tendered  in  evi- 
dence, and  which  has  been  rejected. 

"Mr.  Royall:  Defendant's  counsel  replies 
that  he  has  stated  all  along  to  the  court  that 
the  written  contract  which  he  showed  to  the 
court  is  only  a  part  of  the  contract  really 
made  be  ween  the  parties;  that  that  contract 
to  on  Its  f&ce  Incomplete,  In  showing  Its  want 
of  date:  and  defendant's  counsel  Is  now  un- 
dertaking to  show  all  of  the  facts  which  led 


to  the  making  of  the  agreement  between  the 
parties,  of  which  that  writing  is  only  a  part 
evidence,  in  order  that  the  want  of  date  may 
be  shown,  and  the  true  meaning  may  be  ex- 
plained. 

"The  Court:    I  shall  sustain  the  objection. 
You  will  have  to  stand  on  the  contract 
•  ••••• 

"88th  Q.  Did  you  put  any  agreement  be- 
tween you  and  Warwick  in  respect  to  the  sale 
by  you  of  the  Chesterfield  Goal  Company's 
coal,  and  the  purchase  by  Warwick  of  the 
Chesterfield  Coal  Company's  coal?  Did  you 
put  any  such  agreement  into  writing  and 
send  It  to  Warwick? 

"A.  There  was  no  correspondence  between 
Mr.  Warwick  and  ourselves  at  all. 

"S9th.  Q.  I  asked  you,  did  you  put  any  such 
agreement  into  writing,  and  send  It  to  him 
for  his  signature? 

"A.  Tes,  sir;  we  submitted  that  contract 
and  begged  him  to  slgn--sollclted  his  signa- 
ture, to  be  sent  on  to  New  York  for  the  ap- 
proval of  the  principal. 

"40th  Q.  Look  at  the  paper  I  now  hand 
you,  and  say  whether  that  Is  the  agreement 
which  you  sent  to  Warwick?  . 

"A.  This  Is  a  carbon  copy  of  the  contract 
submitted  to  Mr.  Warwick. 

m         0         •         0         0    '     m         0 

"By  Mr.  Royall:  I  now  offer  In  evidence 
a  paper  signed  by  the  Richmond  Standard 
Steel  Spike  ft  Iron  Company,  by  Corbin 
Warwick,  vice  president  and  general  man- 
ager, purporting  to  be  a  contract  between 
the  Chesterfield  Coal  Gomimny  and  the  Rich- 
mond Standard  Steel,  Spike  ft  Iron  Com- 
pany, described  In  its  beginning  as  an  'Agree- 
ment entered  Into  this  20th  day  of  May, 
1902,'  and  concluding  as  follows:  'In  testi- 
mony whereof,  the  parties  hereto  have  set 

their  hands  this  day  of  ,  10—;' 

the  same  being  an  agreement  by  which  the 
Chesterfield  Coal  Company  was  to  sell  the 
Standard  Steel  Spike  ft  Iron  Company  cer- 
tain coal,'  and  the  Standard  Steel  Spike  ft 
Iron  Company  was  to  purchase  same  from 
the  Chesterfield  Coal  Company,  and  being 
the  same  paper  referred  to  in  fortieth  ques- 
tion above. 

"The  Court:  The  court  rejects  the  paper, 
and  states  that  it  has  already  rejected  the 
paper  heretofore. 

'*By  Mr.  Crump:  Counsel  for  plaintiff 
moves  the  court  to  exclude  this  paper,  and 
not  admit  It  In  evidence,  on  the  ground  that  It 
is  obnoxious  to  the  statute  of  frauds;  and 
being  the  same  paper  as  to  which  counsel 
for  the  defendant  has  made  the  statement 
that  it  is  the  paper  described  in  the  plea,  and 
relied  upon  as  the  basis  for  this  suit.  It  con- 
stitutes a  variance  between  the  pleading 
and  proof.  And  defendant's  counsel  then 
and  there  excepted  to  said  ruling  and  action 
of  the  court" 

The  special  plea,  after  stating  the  circum- 
stances under  which  the  contract  was  en- 
tered Into,  sets  forth  Its  terms  as  follows: 
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"Aner  this,  plaintiff  resnmed  Its  soUcfta- 
tions  that  defendant  should  bay  Its  coal 
from  It;  and  defendant,  explaining  to  plain- 
tiff the  press  of  orders  In  Its  mill,  entered 
Into  a  contract  with  plaintiff  In  the  month  of 
May,  1902,  to  bny  from  plaintiff  all  of  the 
coal  for  one  year  from  the  date  of  said  con- 
tract that  It  should  use  In  said  year  In  Its 
said  furnaces,  which  Is  the  only  contract 
that  was  made  between  the  plaintiff  and  de- 
fendant, and  plaintiff's  claim  against  defend- 
ant grows  out  of  that  contract  By  the  terms 
of  this  contract;  plaintiff  was  to  furnish  de- 
fendant two  car  loads  of  Its  coal  each  week 
during  the  period  of  one  year  from  the  date 
of  the  same,  of  same  quality  as  that  sup- 
plied In  the  three  car  loads  a))oye  described 
that  defendant  had  used;  and  defendant  was 
to  pay  plaintiff  for  same  at  the  rate  of  $2 
per  ton  of  2,240  pounds,  free  on  board  of  cars 
at  the  mines;  and  plaintiff  was  to  send  to 
defendant  each  week  two  car  loads  of  said 
coal,  which  defendant  was  to  pay  for  at  said 
rate;  and  defendant  was  to  pay  the  freight 
on  same  from  said  mines  to  defendant's 
mill." 

The  court  refused  to  allow  the  contract 
set  out  In  the  writing  to  be  Introduced  In 
evidence  upon  two  grounds:  First,  because 
It  varied  materially  from  the  contract  set  up 
In  the  special  plea;  and,  second,  because  It 
was  an  agreement  not  to  be  performed  with- 
in a  year,  and  was  not  signed  by  the  party  to 
be  charged.    Code  1887,  ft  2840. 

If  there  was  a  variance  between  the  con- 
tract offered  in  evidence  and  that  set  up  In 
the  plea,  it  is  wholly  Immaterial  whether  or 
not  it  was  within  the  statute  of  frauds  (as  to 
which  we  express  no  opinion),  so  far  as  Its 
admissibility  In  evidence  was  concerned,  for 
neither  an  oral  nor  a  written  contract  Is 
admissible  In  evidence  when  there  Is  a  ma- 
terial variance  between  It  and  the  contract 
set  up  in  the  pleadings,  if  objected  to. 

That  there  Is  material  variance  between 
the  contract  set  up  In  the  plea  and  that 
which  was  sought  to  be  proved  at  the  trial 
by  the  Introduction  of  the  rejected  writing  Is 
clear.  This  we  do  not  understand  defend- 
ant's counsel  to  controvert,  but  his  conten- 
tion is  that  the  court  had  no  right  to  pass 
upon  the  question  of  variance  until  he  had 
Introduced  all  his  evidence,  since  he  was 
compelled  by  the  court,  at  the  instance  of  the 
plaintiff,  to  offer  the  writing  in  evidence 
when  he  did,  although  he  Insisted  at  that 
time  that  "it  is  an  incomplete  paper,  and  that 
it  will  be  necessary  for  the  court  to  consid- 
er much  other  matter  in  order  that  it  may 
find  out  from  it  all  what  the  contract  be- 
tween the  parties  Is." 

It  is  true,  the  defendant's  counsel  did  not 
offer  the  writing  in  evidence  until  obJec6on 
was  made  that,  if  the  contract  relied  on  was 
in  writing,  oral  evidence  as  to  the  contents 
was  not  admissible;  but,  as  soon  as  that 
objection  was  made,  counsel  for  defendant 
declared  that  the  contract  relied  on  in  the 


pleading  was  In  writing,  and  offered  the 
writing  in  evidence  of  his  own  motion* 
When  objection  was  made  to  a  question  ask- 
ed one  of  the  defendant's  witnesses  and  sus- 
tained by  the  court,  as  disclosed  by  bill 
of  exceptions  No.  S;  counsel  for  defendant 
stated  to  the  court  that  he  bad  stated  "all 
along  to  the  court  that  the  written  contract 
which  he  showed  to  the  court  Is  only  a  part 
of  the  contract  really  made  between  the  par- 
ties; that  that  contract  Is  on  its  face  incom- 
plete, in  showing  its  want  of  a  date;  and 
defendant's  counsel  is  now  undertaking  to 
show  all  of  the  facts  which  led  to  the  mak- 
ing of  the  agreement  between  the  parties, 
of  which  that  writing  la  only  a  part  evi- 
dence, in  order  that  the  want  of  date  may 
be  shown,  and  the  true  meaning  may  be 
explained."  In  that  statement  counsel  only 
claims  that  the  written  contract  offered  in 
evidence  was  incomplete  in  one  respect,  and 
that  was  as  to  its  date.  There  is  no  claim 
that  the  writing  offered  in  evidence  and  re- 
jected by  the  court  did  not  contain  the  terms 
of  the  contract  between  the  parties,  except 
ito  date.  The  variance  between  the  contract 
set  out  in  the  writing  and  the  contract  set 
up  In  the  plea  was  not  as  to  its  date,  but  as 
to  other  matters,  so  that,  if  the  court  had  al- 
lowed evidence  to  be  Introduced  to  show  that 
the  correct  date  of  the  writing  was  other 
than  that  which  It  bore,  it  would  not  have 
cured  the  objection  made  to  Its  admissibility 
by  reason  of  the  variance. 

When  the  court  held  that  there  was  a  ma- 
terial variance  between  the  contract  set  up 
in  the  plea  and  that  contained  in  the  writ- 
ing, the  defendant  might  have  asked  leave 
to  amend  his  plea,  under  section  3384  of  the 
Code  of  1887,  which  provides  that  if,  at  the 
trial  of  any  action,  there  appears  to  be  a 
variance  between  the  evidence  and  the  alle- 
gations or  recitals,  the  court,  If  it  consider 
that  substantial  Justice  will  be  promoted, 
and  that  the  opposite  party  cannot  be  prej- 
udiced thereby,  may  allow  the  pleadings  to 
be  amended  on  such  terms  as  to  the  pay- 
ment of  costs  or  postponement  of  the  trial, 
or  both,  as  it  may  deem  reasonable,  or,  in- 
stead of  the  pleadings  being  amended,  the 
court  may  direct  the  Jury  to  find  the  facts, 
and,  after  such  finding.  If  it  consider  the 
variance  such  as  could  not  have  prejudiced 
the  opposite  party,  shall  give  Judgment  ac> 
cording  to  the  right  of  the  case.  But  no 
such  motion  was  made  then  or  at  any  time 
during   the    triaL 

There  being  a  material  variance  between 
the  contract  sought  to  be  proved  and  that 
set  out  in  the  plea,  and  no  motion  being 
made  to  amend  the  plea  so  as  to  conform 
Its  averments  to  the  proof,  or  to  otherwise 
take  advantage  of  the  provisions  of  section 
3384  of  the  Code  of  1887,  the  court  did  not 
err  in  excluding  such  evidence. 

The  court  having  rightly  refused  to  al- 
low a  contract  to  be  proved  different  from 
that  set  up  in  the  plea,  there  was  no  error 
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in  its  other  rulings,  set  out  In  bills  of  «s- 
ceptlon  2,  4,  5,  6,  7,  8,  and  9,  refosing  to  al- 
low oTldence  to  be  Introdaced  tending  to 
prove  tbat  there  waa  such  a  contract  and 
the  damages  that  resulted  from  its  breach. 

Upon  the  evidence  before  the  Jnry,  which 
is  set  out  in  biU  of  exceptions  No.  10,  the 
verdict  is  clearly  right,  and  the  conrt  did 
not  err  in  refusing  to  set  it  aside  and  grant 
a  new  trial. 

We  are  of  opinion  that  the  Judgment  most 
be  affirmed* 

GABDWBLI4  J.,  absent 


(133  N.  a  721) 

8TATB  V.  BIOG8. 

(Soprtee  Coart  of  North  Carolina.    Dee.  18, 
1903.) 

PHYSICIANS  AND  SURGBONS-PRACTICB  WITH- 
OUT LICBINSB-CRIMB— STATUTE-CONSTITU- 
TIONAL LAW— POLICB  FOWER-MASSAGB  AMD 
PHYSICAL  CULTURB. 

1.  An  act  passed  in  the  supposed  interest  of 
a  state  medical  society,  limiting  the  practice  of 
medicine  and  swrgery,  will  be  constraed  most 
strongly  against  the  society. 

2.  Act  1908,  p.  1074,  c.  097,  amending  Code, 
I  3122,  designating  who  are  eligible  to  practice 
medicine  and  sorgery,  proyides  that,  zor  the 
purpose  of  the  act,  the  expression  "practice  of 
medicine  or  snrgery"  shall  be  held  to  mean  "the 
management  for  fee  or  reward  of  any  case  of 
disease,  physical  or  mental,  real  or  imaginary, 
with  or  without  drugs,  surgical  operation,  sur- 
gical or  mechanical  appliances,  or  by  any  oth- 
er method  whatsoever,"  and  excepts  only  mid- 
wives,  nurses,  and  persons  who  minister  to  or 
cure  the  sick  or  suffering  by  prayer.  Held,  that 
the  act  does  not  confer  and  is  not  intended  sole- 
ly to  confer  protection  on  the  public,  but  at- 
tempts to  confer  a  monopoly  on  the  method  of 
treatment  of  disease  by  doctors  of  medicine  or 
surgeons,  and  is  violative  of  Const  art.  1,  ft  31, 
prohibiting  monopolies. 

3.  Patients  have  a  right  to  use  methods  of 
treatment  requiring  less  skill  and  learning  on 
the  part  of  the  practitioner  than  is  requisite  to 
constitute  a  doctor  of  medicine  or  a  surgeon, 

■  and  a  legislative  act  which  attempts  to  deprive 
them  of  such  right  is  not  warranted  by  any 
legitimate  exercise  of  the  police  power. 

4.  Defendant  was  prosecuted  for  unlawfully 
practicing  medicine  and  surgery,  and  the 
branches  thereof,  for  fee  or  reward,  without  a 
license.  The  proof  showed  that  the  acts  he 
was  convicted  of  doing  were  administering  mas- 
sage baths,  physical  culture,  manipulating  mus- 
cles, bone,  spine,  and  solar  plexus,  and  advis- 
ing his  patients  as  to  diet  The  proof  also 
showed  that  he  did  all  those  things  without  pre- 
scriptions being  given  to  the  patients,  or  any 
drugs  or  surgery  used,  that  he  charged  and  re- 
ceived fees  therefor,  and  had  no  license.  Seld, 
that  there  is  nothing  in  such  treatment  that 
calls  for  the  exercise  of  the  police  power,  and 
defendant  could  not  be  punished  under  a  law, 
passed  by  virtue  of  the  police  power,  prohibit- 
ing such  treatment  by  unlicensed  persons. 

Appeal  from  Superior  Court,  Guilford  Coun- 
ty; W.  R.  Allen,  Judge. 

Andrew  C.  Biggs  was  convicted  of  unlaw* 
fully  practicing  medicine  and  surgery,  and  ap- 
peals.   Reversed. 

C.  M.  Stedman  and  B.  J.  Justice,  for  appel- 
lant   The  Attorney  General,  for  the  State. 
46  S.E.-26 


CLARK,  0.  1.  The  def embnt  is  indicted 
on  a  charge  that  he  ^*did  nnlawfolly  and  will- 
fnlly  begin,  engage  in,  and  contlDne  the  prac- 
tice of  medicine  and  snrgery,  and  the  branches 
thereof,  for  fee  or  reward,  without  having  ob- 
tained a  license  so  to  do  from  the  Board  of 
Medical  Bzaminers  of  the  State  of  North 
Carolina."  Upon  the  facts  fomid,  the  court 
#as  of  opinion  that  the  defendant  was  guilty. 
The  defendant  appealed  from  the  Judgment 
imposed. 

The  special  verdict  fonnd  that  the  defend- 
ant advertised  blmsdf  as  a  ''nonmedical  physi- 
cian"; tliat  he  held  himself  ont  to  the  public 
to  core  disease  by  a  "system  of  dmgless  heal- 
ing, and  treats  patients  by  said  system  with- 
out medicine,  daiming  not  to  core  by  faith'*; 
that  he  advertises  to  enre  by  natural  methods, 
without  medicine  or  surgery.  The  only  acts 
that  he  is  fonnd  by  the  verdict  to  have  per- 
formed are  that  "he  administers  massage 
baths  and  physical  culture,  manipulates  the 
muscles,  bones,  spine,  and  solar  plezos,  and 
kneads  the  muscles  with  the  lingers  of  the 
hand;  he  writes  no  prescriptions  as  to  diet 
but  advises  his  patients  what  to  eat  and  what 
not  to  eat;  all  the  above  treatment  is  admin- 
istered to  the  exclusion  of  drugs.''  It  was  ad- 
mitted that  the  defendant  was  not  licensed  by 
the  State  Medical  Board,  and  claims  no  ex- 
emption, under  the  provisions  of  the  act  of 
1908,  as  a  nurse,  or  midwife,  nor  as  one  curing 
by  prayer;  and  then  there  is  the  important 
finding  that  **the  defendant  charges  a  fee  or 
reward  for  his  services,"  and  has  treated  pa- 
tients by  the  above  treatment,  and  received 
payment  therefor,  since  the  passage  of  chapter 
G97,  p.  1074,  Laws  1908,  'To  Define  the  Prac- 
tice of  Medicine  and  Surgery." 

Section  8124  of  the  Code  requires  that  every 
person  who  applies  for  license  to  practice 
**medicine  or  surgery  or  any  of  the  branches 
thereof'  shall  stand  an  examination  in  "anato- 
my, physiology,  surgery,  pathology,  medical 
hygiene,  chemistry,  pharmacy,  materia  medica, 
therapeutics,  obstetrics  and  the  practice  of  med- 
icine." There  was  added  by  section  2,  c.  117,  p. 
180,  Laws  1886,  the  following  provision:  "And 
any  person  who  shall  begin  the  practice  of  med- 
icine or  surgery  in  this  state  for  fee  or  reward, 
after  the  passage  of  this  act,  without  first  hav- 
ing obtained  license  from  said  Board  of  Bx- 
aminers  [meaning  the  State  Board  of  Medical 
Bxamlners]  shall  not  be  entitled  to  sue  for  or 
reoov^  before  any  court  any  medical  bill  for 
services  rendered  in  the  practice  of  medicine 
or  surgery  or  any  of  the  branches  thereof, 
but  shall  also  be  guilty  of  a  misdemeanor 
and  upon  conviction  thereof  shall  be  fined  not 
less  than  $25,  nor  more  than  one  hundred  dol- 
lars or  imprisoned  at  the  discretion  of  the 
court  for  each  and  every  offense." 

The  constitutionality  of  this  last  act  has 
been  vigorously  assailed  in  the  courts,  on  the 
ground  that  every  one  had  an  "inalienable 
right  to  life,  liberty  and  the  pursuit  of  happi- 
ness," as  our  great  Declaration  phrases  it,  and 
that  by  that  guaranty  it  is  the  right  of  every 
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one  to  earn  his  liTellliood  by  pursalng  any 
calling  or  vocation  not  nnlawful,  and  that  to 
place  his  liberty  to  do  bo  within  ibe  power  of 
a  committee  chosen  by  those  already  pnrsning 
any  given  calling  would  be  to  infringe  upon 
section  7  of  article  1  of  our  state  Gonstitntion, 
which  forbids  exclusive  privileges  and  emolu- 
ments to  any  set  of  men,  and  section  31  of  the 
same  article,  which  prohibits  ''monopolies  and 
perpetuities."  Of  late  years  tiiere  has  been 
added  the  argument  that  such  act  is  also  ob- 
noxious to  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States,  which  pro- 
hibits any  state  "to  deny  to  any  person  the 
equal  protection  of  the  law.'*  There  was  un- 
deniably great  force  in  the  argument  on  that 
side.  The  lawmaking  power  slowly,  in  this 
state  and  in  others;  yielded  to  the  view  that 
it  could  or  should  pass  such  act  In  1858-4S8 
(Acts  1858^9,  p  856,  c.  258)  it  first  incor- 
porated "The  State  Medical  Society,"  and  au- 
thorized the  above  examination,  and  prohib- 
ited any  one  to  practice  medicine  or  surgery 
or  prescribe  for  the  cure  of  diseases,  for  fee 
or  reward,  without  such  license,  but  was  care- 
ful to  add  a  proviso  that  no  one  who  should 
practice  without  such  license  should  be  guilty 
of  a  misdemeanor,  the  only  penalty  being 
that  if  he  practiced  on  credit  he  could  not  re- 
cover his  fees  in  the  courts.  The  law  remain- 
ed thus  till  the  above  recited  act  passed  in 
1885,  and  which  was  made  prospective.  The 
constitutionality  of  this  last  statute  was  fully 
considered,  and  after  a  most  able  argument 
against  it  by  counsel  was  sustained  by  this 
court,  but  not  without  great  hesitation,  and 
gpon  the  ground  solely  that  the  act  was  "an 
exercise  of  the  police  power  for  the  protection 
of  the  public  against  incompetents  and  im- 
postors, and  in  no  sense  the  creation  of  & 
monopoly  or  special  privilege."  State  v.  Call, 
121  N.  C.  646.  28  S.  B.  517.  If  the  ob- 
ject of  the  act  could  be  construed  as  intended 
to  give  special  and  exclusive  privileges  to  a 
special  body  of  men,  and  not  solely  and  in 
truth  for  the  protection  of  the  public,  the  Leg- 
islature was  prohibited  by  the  Constitution 
from  enacting  it,  nor  could  the  Legislature  re- 
strict the  cure  of  the  body  to  the  practice  of 
"medicine  and  surgery,"  or  establish  any 
state  system  of  healing.  State  v.  McKnlght, 
131  N.  C.  723,  42  S.  E.  580,  50  L.  R.  A.  187. 
After  these  decisions,  moderation  and  wisdom 
would  have  suggested  that  the  matter  rest 
Those  who  wish  to  be  treated  by  practitioners 
of  medicine  and  surgery  had  the  guaranty 
that  such  practitioners  had  been  duly  exam- 
ined and  found  competent  by  a  board  of  gen- 
tlemen eminent  in  that  high  and  honorable 
profession,  and  those  who  had  faith  in  treat- 
ment by  methods  not  Included  in  the  "practice 
of  medicine  and  surgery,"  as  usually  under- 
stood, had  reserved  to  them  the  right  to  prac- 
tice their  faith  and  be  treated,  if  they  cho8e« 
by  those  who  openly  and  avowedly  did  not  use 
either  surgery  or  drugs  in  the  treatment  of 
diseases.  The  courts  have  declared  that  they 
possessed  this  right,  and  that  the  Legislature 


could  not  onder  the  Constitution,  restrict  all 
healing  to  any  one  sdiool  of  thought  or  prac- 
tice. What  is  "the  practice  of  medicine  and 
surgary"  Is  as  well  understood,  and  Its  limits, 
as  the  practice  of  dentistry.  The  courts  have 
also  held  that  of  the  many  schools  of  "medi- 
cine and  surgery"  the  Legislature  could  not 
prescribe  that  any  one  was  orthodox  and  the 
others  heterodox,  bBt  that  those  professing 
the  different  systems— "allopathic"  "homeo- 
pathic," "Thompsonian,"  and  the  like^-chould 
be  examined  upon  a  course  such  as  Is  taught 
in  the  best  colleges  of  that  school  of  practice, 
but  that  it  is  not  essential  that  a  member  of 
each,  or  of  any  special  school,  should  be  upon 
the  Board  of  Examine 

At  the  last  session  of  the  General  Assembly 
the  following  act  (Act  1903,  p.  1074,  c.  697) 
was  passed  amendatory  of  section  8122  of  the 
Code :  "For  the  purpose  of  this  act  the  expres- 
sion 'practice  of  medicine  and  surgery'  shall 
be  construed  to  mean  the  management  for  fee 
or  reward  of  any  case  of  disease,  physical  or 
mental,  real  or  Imaginary,  with  or  without 
drugs,  surgical  operation,  surgical  or  mechan- 
ical appliances,  or  by  any  other  method  what- 
soever; provided  that  this  shall  not  apply  to 
mldwives  nor  to  nurses;  provided  further  that 
applicants  not  belonging  to  the  regular  school 
of  medicine  shall  not  be  required  to  stand  an 
examination  except  upon  the  branches  taught 
in  their  regular  colleges,  to-wlt  the  osteopaths 
shall  be  examined  only  upon  descriptive  an- 
atomy, general  chemistry,  histology,  physiol- 
ogy, urinalysis,  and  toxicology,  hygiene,  re- 
gional anatomy,  pathology,  neurology,  surgery, 
applied  anatomy,  bacteriology,  gynecology,  ob- 
stetrics and  physical  diagnosis;  provided  this 
act  shall  not  apply  to  any  person  ^ho  minis- 
ters to  or  cures  the  sick  or  suffering  by  prayor 
to  Almighty  God,  without  the  use  of  any  drug 
or  material  means." 

Chief  Justice  Pearson,  in  McAden  v.  Jenk- 
ins, 64  N.  C.  801,  noted,  as  of  common  knowl- 
edge, and  reiterated  in  Railroad  v.  Jenkins,  68 
N.  C.  506,  that  railroad  charters  are  draft- 
ed by  "promoters,"  and  hence  should  be 
construed  most  strongly  against  the  grantees 
and  in  the  interest  of  the  public.  The  same 
construction  can  fairly  be  applied  to  this 
act  amendatory  of  the  charter  of  this  corpo- 
ration, in  whose  supposed  interests  itwasevl* 
dently  drafted,  and  not  solely  in  the  interest 
of  the  public.  Under  the  guise  of  "construc- 
tion" of  those  well-understood  terms,  the 
"practice  of  medicine  and  surgery,"  the  act 
essays  to  provide  that  the  expression  "  'prac- 
tice of  medicine  and  surgery'  shall  be  con- 
strued to  mean  the  management  'for  fee  or  re- 
ward' of  any  case  of  disease,  physical  or  men- 
tal, real  or  Imaginary,  with  or  without  drugs, 
surgical  operation,  surgical  or  mechanical  ap- 
pliances, or  by  any  other  method  whatsoever." 
That  is,  the  practice  of  surgery  and  medicine 
shall  mean  practice  without  surgery  or  medi- 
cine, if  a  fee  is  charged.  If  no  fee  is  charged, 
then  the  words  "surgery  and  medicine"  drop 
back  to  their  usual  and  ordinary  meaning,  as 
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by  long  usage  known  and 'accustomed.  Where, 
then,  is  the  protection  to  the  public.  If  such 
treatment  is  valid  when  done  without  fee  or 
reward?  Yet,  unless  the  act  confers,  and  Is 
intended  solely  to  confer,  protection  upon  the 
public,  it  is  invalid.  The  lieglalature  cannot 
forbid  one  man  to  practice  a  calling  or  pro- 
fession for  the  benefit  or  profit  of  anothw. 

Again,  the  act  means  more  than  its  friends 
probably  intended,  for  it  says,  ''any  case 
of  disease,  physical  or  mental,  real  or  im- 
aginary." Is  not  a  disease  of  the  eye  physic- 
al, and  is  not  a  disease  of  the  ear,  or  of  the 
teeth,  or  a  headache,  or  a  com,  physical? 
Then  every  dentist  and  aurist  and  oculist  is 
indictable  unless  he  has  also  license  from  the 
State  Medical  Society  as  an  M.  D.,  as  is  also 
every  corn  doctor  who  relieves  aching  feet, 
and  every  peripatetic  of  stentorian  lungs  on 
the  courthouse  square  who  banishes  head- 
ache, real  or  imaginary,  by  rubbing  his 
bands  over  some  credulous  brow.  He,  too, 
must  be  an  M.  D.  Then  there  is  the  closing 
expression,  forbidding  treatment  'for  fee  or 
reward"  by  other  than  an  M.  D.  "by  any 
other  method  whatsoever."  This  would  take 
in  all  the  old  women  and  the  herb  doctors, 
who,  without  pretending  to  be  professional 
nurses,  relieve  much  human  suffering,  **real 
or  Imaginary,"  for  a  small  compensation. 
Then  it  is  forbidden  to  relieve  a  case  of  suf- 
fering, "physical  or  mental,"  in  any  method 
unless  one  is  an  M.  D.  It  is  not  even  ad- 
missible to  "minister  to  a  mind  diseased"  In 
any  method,  or  even  dissipate  an  attack  of 
the  "blues,"  without  that  label,  duly  certi- 
fied. Is  not  this  creating  a  monopoly,  and 
the  worst  of  monopolies,  that  diseases  shall 
not  be  cured  or  alleviated,  whether  real  or 
Imaginary,  mental  or  physical,  though  with- 
out medicine  or  surgery,  "if  for  a  fee,"  un- 
less one  has  undergone  an  examination  on 
^anatomy,  physiology,  surgery,  pathology, 
medical  hygiene,  chemistry,  pharmacy,  ma- 
teria medica,  therapeutics,  obstetrics  and  the 
practice  of  medicine?'  Such  examination  Is 
eoQinently  proper  for  one  who  holds  himself 
out  as  an  M.  D.,  and  those  who  wish  to  em- 
ploy an  M.  D.  should  certainly  have  the  guar- 
anty that  is  given  by  bis  license  that  the 
M.  D.  is  competent  But  how  about  those 
who  are  too  poor,  or  too  ignorant,  or  to  per- 
verse, to  wish  that  kind  of  treatment?  Is  it 
requisite  that  the  man  who  treats  a  diseased 
ear  shall  really  be  compet^it  in  obstetrics, 
or  that  it  is  a  penalty  to  treat  a  disease  of 
me  eye  unless  the  operator  understands 
chemistry,  or  that  it  is  indictable  in  this 
state  to  remove  corns  or  to  plug  teeth  with- 
out full  knowledge  of  the  materia  medica, 
or  to  banish  headache  by  the  application  of 
the  hands  without  having  passed  a  satisfac- 
tory examination  on  anatomy,  or  to  apply  a 
fomentation  without  being  able  to  ''pass  up" 
on  therapeutics,  or  to  sell  a  little  herb  tea 
for  the  stomach  ache  without  being  scientific- 
ally versed  in  pathology  and  physiology?  The 
act  is  too  sweeping.    Besides,  the  Legislature 


could  no  more  enact  that  the  "practice  of 
medicine  and  surgery"  shall  mean  "practice 
without  medicine  and  surgery"  than  it  could 
provide  that  "two  and  two  make  five,"  be- 
cause it  cannot  change  a  physical  fact  And 
when  it  forbade  all  treatment  of  all  diseases, 
mental  or  physical,  without  surgery  or  medi- 
cine, or  by  any  other  method,  for  a  fee  or  re- 
ward, except  by  an  M.  D.,  it  attempted  to 
confer  a  monopoly  on  that  method  of  treat- 
ment, and  this  is  forbidden  by  the  Oonstitu- 
tion. 

Our  early  legislation  naturally  gave  physi- 
cians no  special  privileges,  but  it  was  directed 
solely  to  fixing  a  limitation  upon  their  char- 
ges and  providing  penalties  for  malpractice. 
Were  a  monopoly  of  all  treatment  of  diseases 
conferred  upon  M.  D.'s,  it  would  necessarily 
follow  that  the  Legislature  would  have  to  pre- 
scribe their  scale  of  charges  again.  That  mat- 
ter could  not  with  due  regard  to  the  public 
interest  be  left  to  a  monopoly. 

Those  not  M.  D.*s  contend  that  the  allo- 
pathic system  of  practice  Is  contrary  to  the 
discoveries  of  science  and  injurious  to  the  pub- 
lic. Some  M.  D.'s  doubtless  believe  that  all 
treatment  of  disease,  except  by  their  own  sys- 
tem, is  quackery.  Is  this  point  to  be  decided 
by  the  M.  D.'s  themselves,  through  an  exam- 
ining committee  of  five  of  theh:  own  number, 
or  is  the  public  the  tribunal  to  decide,  by  em- 
ploying whom  each  man  prefers,  whether  al- 
lopath, homeopath,  osteopath,  or  the  defend- 
ant? The  law  says  that  the  M.  D.'s  may 
examine  and  certify  whether  an  applicant  is 
competent  to  be  one  of  their  number,  and  no 
one  can  practice  medicine  and  surgery  with- 
out it;  but  they  cannot  decide  for  mankind 
that  their  own  system  of  hesling  is  now  and 
ever  shall  be  the  only  correct  one,  and  that 
all  others  are  to  be  repressed  by  the  strong 
arm  of  the  law.  This  act  admits  Christian 
Scientists  to  practice  to  cure  diseases  without 
such  examination.  By  what  process  of  rea- 
soning can  massage,  baths,  and  the  defendant 
be  excluded?  In  the  cure  of  bodies,  as  in 
the  cure  of  souls,  "orthodoxy  is  my  doxy, 
heterodoxy  is  the  other  man's  doxy,"  as  Bish- 
op Warburton  well  says.  This  is  a  free  coun- 
try, and  any  man  has  a  right  to  be  treated 
by  any  system  he  chooses.  The  law  cannot 
decide  that  any  one  system  shall  be  the  sys- 
tem he  shall  use.  If  he  gets  improper  treat- 
ment for  children  or  others  under  his  care, 
whereby  they  are  injured,  he  is  liable  to  pun- 
ishment; but  whether  it  was  proper  treatment 
or  not  is  a  matter  of  fftct,  to  be  settled  by  a 
Jury  of  his  peers,  and  not  a  matter  of  law,  to 
be  decided  by  a  Judge,  nor  prescribed  before- 
hand by  an  act  of  the  Legislature. 

The  practice  of  medicine  and  surgery,  in 
the  usual  and  ordinary  meaning  of  that  term, 
is  of  the  highest  antiquity  and  dignity.  In 
the  Code  of  Hammurabi,  King  of  Babylon, 
15  centuries  older  than  the  Code  of  Moses, 
and  which,  engraved  on  a  column  of  black 
dlorite,  was  but  recently  dug  up  at  Susa,  in 
ancient  BUam,  there  are  found  (sections  215~ 
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225)  regulationB  of  the  medical  profession, 
fixing  a  scale  of  fees»  and  penalties  for  mal- 
practice. Physicians  are  mentioned  in  both 
the  Old  and  New  Testaments.  Jeremiah  asks, 
'*Is  there  no  balm  in  Gilead?  Is  there  no 
physician  there  r*  The  public  have  a  right 
to  know  that  those  holding  themselves  out  as 
members  of  that  ancient  and  honorable  pro- 
fession are  competent,  and  duly  licensed  as 
8uch«  The  Legislature  can  exert  its  police 
power  to  that  end,  because  it  is  a  profession 
whose  practice  requires  the  highest  skill  and 
learning.  But  there  are  methods  of  treatment 
which  do  not  require  much  skill  and  learning, 
if  any.  Patients  have  a  right  to  use  such 
methods  if  they  wish,  and  the  attempt  to  re- 
quire an  examination  of  the  character  above 
recited  for  the  application  of  such  treatment  Is 
not  warranted  by  any  legitimate  exercise  of 
the  police  power.  The  effect  would  be  to  pro- 
hibit to  those,  who  wish  it  those  cheap  and 
simple  remedies,  and  deprive  those  who  prac- 
tice them  of  their  humble  gains,  by  either 
giving  a  monopoly  of  such  remedies  to  those 
who  have  the  title  M.  D.,  or  prohibiting  the 
use  of  such  remedies  altogether,  neither  of 
which  results  the  Legislature  could  have 
contemplated,  and  both  of  which  are  forbid- 
den by  the  provisions  of  the  Constitution 
above  cited. 

In  this  case  the  defendant  is  found  guilty 
of  the  following  acts,  and  no  more:  <1)  Ad- 
ministering massage  baths  and  physical  cul- 
ture; (2)  manipulating  muscles,  bones,  spine, 
and  solar  plexus;  (S)  kneading  the  muscles 
with  the  fingers  of  the  hand;  (4)  advising  his 
patients  what  to  eat  and  wliat  not  And  all 
this  without  prescriptions,  without  any  drugs 
or  surgery.  These  acts,  by  the  terms  of  the 
statute,  are  harmless  and  not  indictable,  "un- 
less done  for  fee  or  reward.^'  There  is  noth- 
ing in  this  treatment  that  calls  for  an  exer- 
cise of  the  police  power  by  way  of  an  ex- 
amination by  a  learned  board  in  obstetrics, 
therapeutics,  materia  medica,  and  the  other 
things,  a  knowledge  of  which  is  so  .properly 
required  for  one  who  would  serve  the  public 
faithfully  and  honorably  as  a  doctor  of  medi- 
cine. 

It  is  not  only  in  the  scope  of  the  police 
power  for  the  state  to  regulate  the  "practice 
of  medicine  and  surgery,"  and  to  throw 
around  the  public  any  reasonable  protection 
against  unfit  members  of  that  honorable  pro- 
fession, and  provide  against  malpractice,  but 
the  General  Assembly  can  prohibit  any  pre- 
tended art  of  healing  which  is  calculated  to 
deceive  and  injure  the  public.  It  is  also  with- 
in its  power  to  protect  the  public  against  the 
ignorant  and  vicious  who  profess  knowledge 
and  skill  in  any  art  or  profession  of  heal- 
ing in  which  technical  knowledge  and  learn- 
ing are  required  to  safely  and  properly  prac- 
tice it  But  it  is  not  found  here  that  the 
defendant  is  deceiving  and  injuring  the  pub- 
lic, or  is  ignorant  and  incompetent,  to  the  det- 
riment of  the  public,,  in  the  application  of  the 
methods  he  uses.    It  may  be  that  if  he  weve 


not  there  some  of  the  patients  might  call  in 
an  M.  D.,  but  that  is  due  possibly  to  the 
ignorance  or  perversity  of  the  patients,  who 
may  prefer  the  defendant's  methods  and 
scale  of  fees.  The  police  power  does  not  ex- 
tend to  such  cases.  The  law  is  thus  stated 
in  Lawton  v.  Steele,  162  U.  S.  pp.  137,  138,  14 
Sup.  Gt  601,  38  L.  Ed.  386:  "The  Legisla- 
ture may  not  under  the  guise  of  protecting 
public  interests,  arbitrarily  interfere  v^ith 
private  business,  o^  impose  unusual  or  un- 
necessary restrictions  upon  lawful  occupa- 
tions. In  other  words,  its  determination  of 
what  is. a  proper  exercise  of  its  police  power 
is  not  final  or  conclusive,  but  is  subject  to 
the  supervision  of  the  courts."  After  citing 
cases,  it  is  said  on  page  188,  162  U.  S.,  page 
601,  14  Sup.  Ct,  38  L.  Bd.  386:  "In  all  those 
cases  the  acts  were  held  to  be  invalid  as  in- 
volving an  unnecessary  Invasion  of  the  rights 
of  property,  and  a  practical  inhibition  of  cer- 
tain occupations,  harmless  In  themselves, 
and  which  might  be  carried  on  without  det- 
riment to  the  public  interests."  See,  also, 
State  V.  Pendergrass,  106  N.  O.  667,  10  S.  B. 
1002;  Ohio  V.  Gardner,  68  Ohio  St  689,  51 
N.  B.  136,  41  L.  R.  A.  68d,  65  Am.  St  Rep. 
786. 

License  is  required  for  the  practice  of  phar- 
macy, of  dentistry,  of  law,  and  many  other 
skilled  professions.  We  have  a  state  system 
of  law,  for  the  "law  is  the  state,**  and  laws 
are  prescribed  by  the  Legislature;  and  we 
also  have  a  state  system  of  education.  Tet 
it  is,  not  Indictable  for  one  not  a  lawyer  to 
draw  wills,  deeds,  bills  of  sale,  or  any  other 
legal  instrument  whatever;  nor  is  it  made 
punishable  to  settle  litigation  out  of  court  by 
arbitration  or  otherwise,  without  the  aid  of  a 
lawyer,  nor  to  teach  in  other  than  the  state 
schools.  Though  there  are  many  methods  of 
treating  diseases,  among  which  the  Legisla* 
ture  Is  not  authorised  to  select  one  as  the 
state  system,  excluding  all  others,  yet  this 
act  tf  valid,  vrould  make  It  punishable  by 
law  to  diarge  a  fee  for  treatment  of  "any 
disease,  real  or  Imaginary,  mental  or  physical, 
by  any  method  whatever,"  unless  the  party 
has  been  admitted  by  a  committee  from  one 
school  of  treatment  upon  examination  of  that 
system,  thus  denying  mankind  any  relief 
from  pain  and  suffering,  except  at  the  hands 
of  that  particular  school  of  medical  thought 
It  may  be,  and  probably  is,  the  best  system. 
But  that  is  a  matter  which  must  be  decided 
by  those  who  seek  and  must  pay  for  the  re- 
llef-Aot  by  the  M.  D.'s  themselves,  nor  by 
the  courts.  Judges  are  lawyers,  and  are  not 
competent  to  decide,  except  for  themselves  as 
Individuals,  which  is  the  best  system  of  treat- 
ment, and  those  practitioners  who  eschew 
medicine  and  surgery  have  a  right  to  object 
to  leaving  the  question  whether  "medicine 
and  surgery"  is  the  only  permissible  method 
of  treatment  to  be  decided  by  the  practitioners 
of  that  method. 

The  defendant  Is  not  charged  nor  shovm  to 
be  an  osteopath,  and  disclaims  being  one. 
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Hl8  learned  eounsel  contends  that  Acta  1908, 
p.  1074»  c  687,  iB  fnrtlier  nnconstitatlonal  he- 
canae  of  the  following  (quoted  from  hla  brief): 
**Th&te  ia  no  proTlaion  for  the  examination  of 
any  but  aUopatha  and  oateopatha.  It  providea 
that  all  persons,  except  midwires,  nnraea,  and 
those  who  profess  to  heal  by  prayer,  who  min- 
ister to  the  sick  for  fee  or  reward,  'by  any 
other  method  whatsoeyer,*  ahall  be  conatmed 
to  be  practicing  medicine  or  surgery,  and  then 
fallows  thia  language:  'provided  further  that 
applicants  not  belonging  to  the  regular  achool 
of  medicine  diall  not  be  required  to  stand  an 
examination  except  upon  the  branches  taught 
in  their  regular  colleges,  to-wit,  the  osteopaths 
ahall  be  examined  only  upon  descriptiye  an- 
atomy, general  chemistry,  histology,  physiol- 
ogy, urinalysia  and  toxicology,  hygiene,  re- 
gional anatomy,  pathology,  neurology,  surgery, 
applied  anatomy,  bacteriology,  gynecology,  ob- 
atetriea  and  physical  diagnosia.'  The  osteo- 
path ia  required  to  atand  an  examination  in 
aurgery  and  erery  other  branch  that  those  be* 
longing  to  the  regular  achool  of  medicine  are 
required  to  be  examined  in,  except  pharmacy, 
materia  medica,  therapeutics,  and  the  practice 
of  medicine,  and.  In  addition,  he  is  required 
to  stand  an  examination  in  branches  that  the 
regular  medical  student  is  not  required  to  be 
examined  on,  aa  follows:  'histology,  urinaly- 
sia and  toxicology,  regional  anatomy,  neurol- 
ogy, bacteriology,  gynecology  and  physical 
diagnosis/  But  it  is  remarkable  that  he  is 
not  required  to  pass  ^camlnation  in  the 
branches  that  his  profession  recognizes  and 
teaches  to  be  of  special  importance  in  the 
practice  of  osteopathy,  such  as  principles  of 
osteopathy,  osteopathic  manipulations,  and  os- 
teopathic diagnosis.*'  As  bis  client  is  not  an 
osteopath,  we  are  not  called  upon  in  this  case 
to  pass  upon  the  alleged  discrimination  against 
osteopaths  in  the  prescribed  course  of  study. 
But  if  it  be  objected  that  we  have  only  shown 
thnt  the  defendant's  practice  did  not  call  for 
fbe  examination  required,  aa  above  set  out,  for 
1121  allopath,  it  may  be  as  well  to  say  that  the 
acts  of  which  he  was  convicted  of  doing  "for 
a  fee,"  to  wit,  using  massage  baths,  physical 
culture,  manipulating  muscles,  bone,  spine, 
and  solar  plexus,  and  advising  his  patients  aa 
to  diet,  could  be  done  as  safely  to  the  public, 
fio  far  as  shown,  without  an  examination  on 
"histology,  urinalysis  and  toxicology,  bacteri* 
ology,  neurology,  and  gynecology,"  which  are 
some  of  the  things  added  to  the  course  by  the 
afbresaid  act,  for- the  comfort  and  convenience 
of  those  wishing  to  obtain  license  to  practice 
osteopathy,  and,  of  course,  only  to  protect  the 
public  against  incompetents  in  that  line  of 
practice. 

It  is  poBSible,  however,  that  an  expert 
knowledge  of  gynecology  is  not  essential  in 
administering  baths,  and  there  is  room  for 
serious  doubt  whether  bacteriology  and  toxi- 
cology are  connected  with  massage  in  any 
way.  The  term  "practice  of  medicine  and 
surgery'*  embraces  probably  the  larger,  and 
certainly  by  far  the  most  profitable,  part  of 


the  "treatment  of  diseases,"  but  is  not  coex- 
tensive with  the  latter  term,  and  cannot  be 
made  so,  unless  "surgery  and  medicine"  an* 
adopted  aa  the  state  system  of  treatment—a 
monopoly— and  all  other  methods  are  made  in- 
dictable. On  the  other  hand,  the  State  Medi- 
cal Society  would  hardly  wish  to  broaden  out 
so  as  to  take  in  all  methods  ot  treatment  of 
diseases,  for  this  would  be  to  take  in  prac- 
titioners and  practices  which  they  would  not 
wish  to  recognize.  All  the  law  so  far  has 
done  or  can  do  la  to  require  that  those  prac- 
ticing on  the  sick  with  knife  and  drugs  shall 
be  examined  and  found  competent  by  those 
"of  like  faith  and  order."  Dr.  Oliver  Wen- 
dell Holmes,  in  an  address  before  the  Medical 
Society  in  Massachusetts,  said:  "If  the  whole 
materia  medica  was  sunk  to  the  bottom  of  the 
sea,  it  would  be  all  the  better  for  mankind  and 
all  the  worse  for  the  flshea"  An  eminent 
medical  authority  In  this  state  has  said  that 
out  of  24  serious  cases  of  disease,  8  could  not 
be  cured  by  the  best  remedies,  3  others  might 
be  benefited,  and  the  rest  would  get  well  any- 
way. Stronger  statements  could  he  cited 
from  the  most  eminent  medical  authorities  the 
world  has  known.  Medicine  is  an  experi- 
mental, not  an  exact,  science.  All  the  law  can 
do  is  to  regulate  and  safeguard  the  use  of 
powerful  and  dangerous  remedies,  like  the 
knife  and  drugs,  but  it  cannot  forbid  dispens- 
ing with  them.  When  the  Master,  who  was 
himself  called  the  Good  Physician,  waa  told 
that  other  than  his  followers  were  casting  out 
devils  and  curing  diseases,  he  said,  "Forbid 
them  not" 

Upon  the  special  verdict,  the  defendant 
should  be  adjudged  not  guilty,    Beversed. 

WALKER  and  CONNOR,  JJ^  concur  in  re- 
sult 

cmoa.  889) 
BAGLB  &  PHBNIX  MILLS  v.  HBRRON. 

(Supreme  Court  of  Georgia.    Jan.  15,  1904.) 

INJURY  TO  EMPLOY*— PBTITIOM-SUFFICIBNOY 
—INSTRUCTIONS. 

1.  A  petition  for  damages  which  charges  neg- 
ligence on  the  part  of  the  "defendant,  its  serv- 
ants or  agents,^*  is  not  subject  to  demurrer  on 
the  ^ound  that  this  allegation  is  equivocal  and 
ambiguous,  in  that  it  charges  negligence  against 
either  the  defendant  or  its  servants  or  its 
agents;  the  evident  and  unmistakal^Ie  intention 
of  the  language  and  of  the  whole  petition  being 
to  charge  negligence  against  the  defendant  act- 
ing through  the  medium  of  its  aervants  or 
agents. 

2.  It  is  not  error  for  the  trial  judge,  in  char- 
ging the  jury,  to  summarize  the  pleadings,  and 
mstrnct  them  that  *that  makes  the  issue  that 
you  are  sworn  and  impaneled  to  pass  upon,*' 
without  further  charging  them  upon  a  theory  of 
defense  not  set  up  in-  the  defendant's  plea,  and 
upon  which  a  charge  is  not  requested  by  coun- 
sel, and  is  not  demanded  by  the  evidence. 

3.  It  was  not  cause  for  a  new  trial  that  the 
judge  read  in  charge  to  the  jury  a  Code  section, 
part  of  which  was  applicable  to  the  case  under 
consideration,  and  part  not;  It  not  appearing 
that  the  reading  of  the  inapplicable  part  was 
calculated  to  mislead  the  jury,  erroneously  af- 
fected their  verdict,  or  was  prejudicial  to  the 
rights  of  the  complaining  party. 
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4.  Where  the  defendant  (a  cotton  mill  com- 
pany) in  an  action  for  damages  on  account  of 
injnriea  alleged  to  have  been  sustained  by  rea- 
son of  the  operation  of  a  defective  pulley  on  one 
of  its  machines  admitted  "that  there  was  a 
small  piece  of  the  rim  broken  off  on  the  side  [of 
the  puRey]  next  the  machine/'  but  denied  **that 
the  pulley  was  thereby  made  defective/'  it  was 
not  error  for  the  court,  in  charging  the  Jury,  to 
refer  to  the  break  as  a  defect;  they  being  ex- 
pressly instructed  that  the  plaintiff  could  not 
recover  unless  this  break  or  defect  caused  the 
injuries  sued  for. 

5.  It  was  not  error,  after  charging  that,  re- 
gardless of  whether  the  defendant  was  negli- 
gent or  not,  if  the  plaintiff,  a  child,  could  have 
avoided  his  injuries  by  the  use  of  such  care  as 

.his  mental  and  physical  capacity  fitted  him  for 
exercising,  he  could  not  recover,  for  the  court 
to  add:  ^*If  you  believe  that  the  child,  •  •  • 
in  the  exercise  of  all  his  mental  capacity,  such 
as  he  was  possessed  of  at  the  time,  did  not 
know  that  the  same  was  dangerous,  and  the  ac- 
cident happened  by  reason  of  this  defect  in  the 
pulley,  then  he  would  be  entitled  to  recover." 

6.  Tnere  was  no  error  in  any  charge  complain- 
ed of  in  the  motion  which  is  not  herein  specific- 
ally considered;  the  requests  to  charge,  so  far 
as  legal  and  pertinent,  were  fully  covered  by 
the  charge  as  given:  and  the  evidence  warrant- 
ed the  verdict,  which  was  not  excessive. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Muscogee 
County;  W.  B.  Butt,  Judge. 

Action  by  William  F.  Herron,  by  his  next 
friend,  againBt  the  Eagle  &  Pheuiz  Mills. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Affirmed. 

Goetcliius  A  Chappell,  for  plaintiff  in  error. 
Hatcher  &  Carson,  for  defendant  in  error. 

CANDLER,  J.  Tikis  was  an  action  by  an 
employ^  of  a  cotton  mill  company  to  recover 
damages  on  account  of  personal  injuries  sus- 
tained In  the  discharge  of  his  duties,  and  al- 
leged to  have  been  caused  by  the  negligence 
of  the  employer.  The  plaintiff  was  a  minor, 
12  years  old,  and  sued  by  his  mother,  as  next 
friend.  fYom  his  petition  it  appears  that  he 
was  employed  by  the  defendant  in  the  capaci- 
ty of  "alley  boy";  his  duties  being  to  look 
after  a  number  of  carding  machines,  and  to 
keep  the  lint  from  accumulating  around  and 
under  them,  so  as  to  prevent  thetar  becoming 
clogged.  At  stated  times  be  was  required  to 
get  down  under  the  machines  and  clean  them, 
and  it  was  while  so  doing  that  his  injuries 
were  received.  He  alleged  that,  in  order  for 
him  to  clean  the  machines,  it  was  necessary 
for  him  to  get  down  on  the  floor  in  a  very 
small  space  between  the  machine  and  a  wood- 
en box,  or  conveyer,  which  was  situated  just 
in  front  of  it,  and  that  his  undivided  atten- 
tion to  the  work  in  hand  was  required  to  pre- 
vent his  fingers  from  being  caught  in  the  ma- 
chinery. Under  and  parallel  with  the  box  he- 
fore  mentioned,  and  immediately  in  front  of 
the  machines,  was  certain  shafting,  attached 
to  which  was  a  pulley,  and  when  the  machine 
was  in  operation  a  leather  belt  extended  from 
the  pulley  on  the  shafting  to  another  pulley 
attached  to  the  machine.  In  stopping  the 
machine  to  permit  of  its  being  cleaned,  it 
was  customary  "to  slip  the  belt  off  the  pulley 


attached  to  the  carding  machine,  when  the 
pulley  to  the  shafting  would  continue  in  mo- 
tion, and  would  turn  in  the  looose  leather 
belt  aforesaid."  While  cleaning  the  machine, 
on  account  of  the  small  space  in  which  it  was 
necessary  for  him  to  get,  the  plaintiff's  feet 
and  legs  extended  "near  to  and  in  proximity 
with  the  said  revolving  shafting  and  pulley." 
It  was  alleged  that,  wtiile  the  plaintiff  was 
engaged  in  cleaning  one  of  the  machines, 
"the  leather  belt  having  been  slipped  off  the 
pulley  of  the  carding  machine,  and  it  being 
stopped  ao  as  to  enable  petitioner  to  clean  it 
off  with  his  hands,  the  leather  belt  *wrapped 
around  shafting  near  the  floor,  and  caught 
the  foot  of  petitioner  In  it,  and  caused  his  leg 
and  foot  to  wrap  around  said  shafting,  and 
broke  his  leg  and  foot,  which  necessitated  the 
amputation  of  one  foot  between  the  ankle  and 
knee."  The  petition  charged  that  the  inju- 
ries were  due  to  the  negligence  of  the  de- 
fendant, in  that  the  pulley  attached  to  the 
shafting  was  defective  and  dangwous,  having 
on  its  surface  a  triangular  broken  place, 
which  tended  to,  and  did,  cause  the  belt  to 
catch  and  wind  around  the  shafting;  that  this 
defect  had  existed  for  a  considerable  time, 
and  was,  or  ought  to  have  been,  known  to 
the  defendant,  its  servants  or  agents,  but 
could  not  have  been  discovered  by  the  plain- 
tiff in  the  exercise  of  ordinary  care,  because 
it  was  kept  in  motion,  and  while  so  moving 
was  covered  by  the  belt,  which  concealed  it 
from  view.  It  was  also  charged  that  the 
defendant  was  negligent  "in  allowing  the 
loose  belt,  when  removed  from  the  carding 
machine,  to  dangle  and  lie  on  the  floor  when 
the  pulley  on  the  shafting  was  in  motion,  as 
was  the  custom,  and  as  plaintiff  was  directed 
to  let  it  do,"  and  in  putting  the  plaintiff,  a 
child  12  years  old,  at  work  with  the  machine 
In  its  broken  condition,  without  warning  him 
of  the  danger  to  which  he  was  exposed.  The 
defendant  demurred  genanlly  and  specially. 
Its  demurrer  was  overruled,  and  It  excepted 
pendente  lite.  The  Jury  found  for  the  plain- 
tiff $5,000»  and  the  defendant  made  a  motion 
for  a  new  trial,  which  was  overruled.  The 
bill  of  exceptions  to  this  court  assigns  error 
upon  the  overruling  of  the  demurrer  and  of 
the  motion  for  a  new  trial. 

1.  There  can  be  no  doubt  that  the  petition 
was  good  as  agahist  a  general  demurrer,  and 
we  do  not  think  it  fairly  subject  to  the  at- 
tack made  upon  it  by  the  special  demurrer. 
The  ground  that  the  petition  does  not  charge 
that  the  defendant,  or  any  one  whose  knowl- 
edge is  chargeable  to  it,  knew  of,  or  had  rea- 
son to  know  of,  the  alleged  defect  in  the 
shafting  pulley,  is  not  well  taken,  in  view  of 
the  distinct  allegation  "that  said  broken  place 
in  said  pulley  had  existed  for  some  time,  and 
was  known  to  defendant,  its  servants  or 
agents,  or  ought  to  have  been  known."  The 
demurrer  does  not  make  the  point  that  the 
petition  fails  to  set  out  which  of  the  defend- 
ant's agents  or  servants  were  responsible  for 
the  alleged  defect,  or  were  guilty  of  negli- 
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gence  In  faillsg  to  have  it  repaired;  but  stress 
Js  laid  npon  the  contention  that  the  allegation 
of  negligence  on  the  part  of  "defendant^  its 
servants  or  agents/'  is  eqniyocal  and  ambigu- 
ous, in  that  it  charges  negligence  against  ei- 
ther the  defendant  or  its  servants  or  its 
agents,  without  definitely  alleging  that  any 
particular  person  or  persons  was  or  were 
guilty  of  negligence.  It  is  true  that  pleadings 
are  to  be  construed  most  strongly  against 
the  pleader;  and  it  is  also  true  that,  taking 
the  words  "defendant,  its  servants  or  agents," 
alone,  they  might  be  given  an  entirely  dis- 
junctive meaning.  In  other  words,  the  ellip- 
sis  marked  by  the  comma  after  the  word  "de- 
fendant** may  be  supplied  by  the  word  "or,** 
Instead  of  the  word  "and.**  But.  the  rule  of 
strict  construction  of  pleadings  is  one  of  law, 
and  not  of  grammar;  and  where  it  is  plainly 
evident  that  a  petitioner  intends  to  charge 
negligence  against  a  defendant  corporation 
through  the  medium  of  its  servants  or  agents 
(by  whom  alone  it  can  do  any  act),  that  rule 
does  not  require  that  his  words  shall  be 
grammatically  distorted  into  a  meaning  which 
was  far  from  the  pleader's  mind,  and  which, 
under  the  circumstances,  la  unwarranted^ 
The  cases  cited  by  counsel  for  the  plaintiff  hi 
error  on  this  point  have,  in  our  opinion,  no 
application  to  the  case  now  under  considera- 
tion. In  all  of  them  the  use  of  the  word  "or" 
gave  to  the  language  employed  a  distinct  dis- 
junctive meaning,  which  rendered  it  open  to 
the  attack  made  on  It;  and.  If  it  be  conceded 
that  in  the  present  case  the  plaintiff  intended 
to  use  the  words  in  the  meaning  sought  to  be 
placed  upon  them  by  counsel  for  the  de- 
fendant, there  Is  no  doubt  that  the  demur- 
rer should  be  sustained.  What  we  hold,  how- 
ever, is  that  the  allegation  that  the  plaintiffs 
injuries  were  caused  by  the  negligence  of  "de- 
fendant, its  servants  or  agents,'*  does  not 
mean  that  either  the  defendant  or  its  serv- 
ants or  its  agents  was  at  fault,  but  that  the 
negligent  acts  complained  of  were  done  by 
the  defendant,  acting  through  its  agents  or 
servants.  As  against  the  demurrer  filed,  the 
allegations  of  negligence  in  the  petition  are 
set  forth  with  sufllcient  particularity  to  en- 
able the  defendant  to  prepare  its  defense, 
and  we  find  no  reason  for  reversing  the  judg- 
ment on  this  ground. 

2.  In  his  charge  to  the  jury,  the  trial  judge, 
after  summarizing  the  allegations  of  the 
plaintifiTs  petition,  said:  "To  this  declaration 
tbe  defendant  comes  into  court,  and  denies 
every  material  allegation  set  forth  in  the 
petition  of  the  plaintiff,  and  says  that  the 
plaintiff  was  hurt  by  his  own  carelessness; 
and  that  makes  the  issue  that  you  are  sworn 
and  impaneled  to  pass  upon.'*  Error  is  as- 
signed upon  this  charge,  because  "it  excluded 
the  issue,  supported  by  proof,  that  the  plain- 
tiff was  hurt  by  'unavoidable  accident,'  and 
nowhere  else  is  the  error  cured  by  submitting 
to  the  Jury  whether  said  hurt  was  the  result 
of  unavoidable  accident."  An'  examination 
of  the  defendant's  answer  fails  to  disclose 


any  reference  to  this  theory  as  a  defense  to 
the  suit  For  the  most  part,  the  plea  was  a 
categorical  admission  or  denial  of  the  allega- 
tions of  the  petition;  the  concluding  para- 
graph being  "that,  if  plaintiff  was  injured 
and  damaged  by  the  accident  ,as  claimed  in 
said  petition,  the  same  was  the  result  of  his 
own  carelessness  and  negligence,  and  with- 
out any  fault  on  the  part  of  this  defendant'* 
In  charging  the  jury  as  before  indicated,  the 
court  was  simply  outlining  the  issues  made 
by  the  pleadings,  and,  as  will  have  been 
seen,  this  was  accurately  done.  It  does  not 
appear  that  counsel  for  the  defendant  made 
any  request  for  a  charge  on  the  subject  of 
unavoidable  accident,  and,  as  the  evidence  in- 
troduced did  not  demand  such  a  charge,  the 
failure  to  give  it  will  not  be  cause  for  a  new 
trial. 

3.  In  charging  the  jury  as  to  the  duty  of 
a  master  to  his  servant  the  court  read  sec- 
tion 2611  of  the  CivU  Code  of  1895  in  its  en- 
tirety. The  motion  complains  that  the  first 
clause  of  the  section  in  question,  to  wit 
"The  master  is  bound  to  exercise  ordinary 
care  in  the  selection  of  servants,  and  not  to 
retain  them  after  knowledge  of  incompe- 
tency," was  inapplicable  to  this  case,  and 
should  not  have  been  given,  and  error  is  as- 
signed on  the  charge  for  that  reason.  It  is 
true  that  there  was  not  involved  in  this  case 
any  question  as  to  the  diligence  or  negligence 
of  the  master  in  the  selection  or  retention  of 
its  servants,  and  it  would,  perhaps,  have 
been  best  if  the  clause  quoted  had  been  omit- 
ted from  the  charge.  It  is  not  made  to  ap- 
pear, however,  in  what  way,  if  any,  this 
charge  injuriously  affected  the  rights  of  the 
defendant  company;  and  it  is  difficult  to  con- 
ceive that  the  jury  were  misled  or  in  any 
way  influenced  by  it  or  that  it  could  have 
affected  the  Verdict  The  refusal  to  grant  a 
new  trial  on  this  ground  will  not  therefore, 
work  a  reversal  of  the  judgment 

4.  Complaint  is  also  made  that  the  court 
erred  in  using  the  following  language  in  char- 
ging the  jury:  "It  is  admitted  and  stated  by 
the  defendant  that  there  was  a  slight  defect 
in  this  pulley,  to  wit,  that  there  was  a  slight 
break  In  the  edge  of  the  same;  but  they 
deny  that  the  injury  was  caused  by 'reason 
of  this  defect;"  and:  "The  plaintiff  must 
show  in  this  particular  case  that  the  Injury 
was  caused  by  this  defect  in  the  machinery, 
to  wit,  this  break  in  the  pulley."  The  ob- 
jection urged  against  this  charge  is  that 
while  the  defendant  in  its  answer,  admitted 
that  there  was  a  break  in  the  pulley,  it  de- 
nied that  this  break  constituted  a  defect; 
and  it  is  urged  that  the  charge  was  error,  in 
that  it  assumed  as  true  an  assertion  that 
was  expressly  controverted,  viz.,  that  the 
pulley  was  defective.  What  constitutes  a 
defect,  in  machinery  as  in  men,  is  not  always 
easy  to  determine.  Ordinarily  a  pulley  with 
a  piece  broken  out  of  it  would  be  considered 
defective  to  the  extent  that  it  fails  to  come 
up  to  the  standard  of  a  perfect  pulley,  just 
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AS  a  one-armed  man  or  one  with  a  besetting 
nin  Is  considered  defective  In  falling  to  meas- 
ure up  to  physical  or  moral  standards  of 
human  perfection.  If  a  pulley  with  a  small 
piece  broken  out  of  it  Is  not  defective,  then 
why  not  make  them  all  with  pieces  broken 
out»  and  effect  a  saving  in  raw  material?  A 
pulley  with  a  piece  broken  out  of  it  may 
nevertheless  be  capable  of  good  service,  in 
the  same  way  that  a  man  may  be  a  highly 
useful  member  of  society  in  spite  of  a  physi- 
cal  affliction  or  a  moral  weakness;  bat,  aa 
a  matter  of  terminology,  is  it  not  still  a  de- 
fective pulley?  The  real  question  was 
whether  the  break  In  the  pulley— call  it  a 
"defect,"  or  what  you  will— was  responsible 
for  the  plaintifra  injuries;  and  this  question 
the  trial  Judge  fairly  and  ably  presented  to 
the  Jury. 

6.  The  court,  after  charging  the  Jury  that 
if  the  plaintiff.  In  the  exercise  of  such  care 
as  his  mental  and  physical  capacity  fitted 
him  for  exercising  in  the  actual  circumstan- 
ces under  investigation,  could  have  avoided 
the  injury,  he  would  not  be  entitled  to  re- 
cover, regardless  of  whether  or  not  the  de- 
fendant was  negligent,  added  the  following 
qualification:  "If  you  believe  that  the  child, 
or  the  plaintiff  in  this  particular  case,  in 
the  exercise  of  all  his  mental  capacity,  such 
as  he  was  possessed  of  at  the  time,  did  not 
know  that  the  same  was  dangerous,  and  the 
accident  happened  by  reason  of  this  defect  in 
the  pulley,  then  he  would  be  entitled  to  re- 
cover. How  this  Is,  it  is  for  you  to  say,  and 
not  for  the  court."  We  see  no  error  in  this 
qualification.  It  can  certainly  make  no  dif- 
ference if,  as  contended  by  counsel,  it  is  an 
independent  proposition  of  law  under, the 
name  of  a  proviso,  so  long  as  it  is  a  correct 
one;  and  the  objection  that  the  judge  failed, 
in  this  qualifying  charge^  to  instruct  the  jury 
that  the  plaintiff  could  not  recover  if  his  in- 
juries were  caused  by  his  own  negligence,  is 
met  by  the  fact  that  this  proposition  was 
fully  announced  in  the  original  charge,  to 
which  the  "proviso"  was  added. 

6.  The  foregoing  disposes  of  every  conten- 
tion made  by  the  motion  for  a  new  trial 
which,  in  our  opinion,  merits  extended  dis- 
cussion. It  was  not  error  to  qualify  a  charge 
to  the  effect  that  the  defendant  would  not 
be  liable  for  injuries  due  to  a  defect  in  its 
machinery  if  it  used  ordinary  care  in  select- 
ing such  machinery,  by  a  proviso  that  it  did 
not  know  of  the  defect  which  caused  the  in- 
Jury.  Of  the  two  requests  to  charge  set  out 
in  the  motion,  one  was  unsound  and  was 
properly  refused,  while  the  other  was  fully 
covered  by  the  charge  as  given.  The  evi- 
dence was  in  many  respects  conflicting,  but 
the  conflicts  were  reconciled  by  the  jury, 
whose  duty  it  is  to  pass  upon  disputed  issues 
of  fact,  in  favor  of  the  plaintiff.  "We  need 
hardly  add  that  a  verdict  for  $5,000  damages 
for  injuries  to  a  twelve  year  old  boy,  result- 
ing in  the  loss  of  his  leg,  and  in  his  being 


thus  maimed  and  crippled  for  life^  was  not 
excessive. 

Judgment  affirmed.  All  the  Justices  con- 
car. 

(U9  Ga.  801) 

KESSLrBR  V.  8TATB. 

(Supreme  Court  of  Georgia.    Jan.  12,  tOOi.) 

DIBORDEBliT  HOTTSS-LBASING— PRINOIPAZ^B- 
BVIDENOB. 

1.0ne  who  owns  or  oontrols  a  bouse,  and 
leases  It  to  another  for  the  purpose  of  keeping 
a  lewd  bouse,  or  who  rents  it  to  another  know^ 
ing  that  it  is  to  be  used  for  this  purpose,  or, 
after  having  leased  the  boose,  knowingly  per- 
mits the  occupant  to  use  it  for  the  practice  of 
fornication  or  adultery,  maintains  and  keeps  a 
lewd  house,  and  is  indictable  under  tiie  provi- 
sions of  Pen.  Code,  |  891.  The  offense  being  a 
misdemeanor,  all  concerned  In  the  perpetranon 
are  indictable  as  principals. 

2.  The  evidence  authorised  the  verdict,  and 
no  reason  has  been  shown  for  nversiiig  the 
judgment  refusing  a  new  triaL 

(Syllabus  by  the  C!oart) 

Error  ftom  City  Ckrart  of  Macon;  Robt 
Hodges,  Judge. 

Henry  Kessler  was  convicted  of  cilmeb  and 
brings  error.    Affirmed. 

M.  B.  Freeman  and  Estes  A  Jones,  for 
plaintiff  In  error.  Wm.  Branson,  SoL  Gen., 
for  the  State. 

COBB,  J.  If  the  owner  of  a  house  leased 
it  to  another  for  the  purpose  of  keeping  a 
lewd  house,  or  if  he  leased  it  with  the  knowl- 
edge that  it  was  to  be  so  kept,  he  was  guilty 
of  a  misdemeanor  at  common  law.  9  Am. 
ft  Bug.  Enc.  Lb  (2d  Ed.)  p.  527;  5  Am.  ft 
Eng.  Enc.  L.  (Ist  Ed.)  p.  699;  2  Clark  ft  Mar. 
Crimes,  p.  1125;  2  Bish.  Grim.  Proc.  §  119; 
Hughes,  Cr.  L.  ft  Proc.  ft  2099;  2  Whart.  Cr. 
L.  (10th  Ed.)  ft  1459.  Pen.  Code,  ft  391,  which 
declares  that  "if  any  person  shall  maintain 
and  keep  a  lewd  house,  or  place  for  the  prac- 
tice of  fornication  or  adultery,  either  by  him- 
self or  others,  he  shall  be  guilty  of  a  mis- 
demeanor," is  but  a  codification  of  the  com- 
mon law.  To  sustain  an  indictment  under 
the  section  Just  quoted  it  is  necessary  to  show 
only  that  the  accused  contributed  to  or  ai(* 
ed,  directly  or  indirectly,  in  maintaining  and 
keeping  a  lewd  house.  Clifton  ▼.  State,  53 
Ga.  241.  One  placing  another  in  possession 
of  a  house  for  the  purpose  of  being  used  for 
lewd  purposes,  or  giving  possession  with 
knowledge  that  It  is  to  be  so  used,  directly 
aids  him  who  is  thus  placed  in  possession 
in  the  unlawful  enterprise  by  him  therein 
carried  on,  and  is  liable  to  indictment  as  the 
keeper  of  a  lewd  house,  under  the  provisions 
of  Pen.  Ck>de,  ft  391.  As  the  offense  is  a  mis- 
demeanor, all  persons  aiding,  directly  or  in- 
directly, in  its  perpetration,  are  indictable  as 
principals;  and  it  is  upon  this  principle  of 
the  common  law  that  the  numerous  authori- 
ties holding  that  the  owner  or  controller  of 
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the  house  Is  indictable  as  keeper  and  main- 
tainer  are  based.  The  charges  complained 
of  were  in  accord  with  the  principles  above 
laid  down,  and  were  therefore  not  erroneous. 
Judgment  affirmed.  All  the  Justices  con- 
curring. 

<U9  Oa.  880) 

GAMMAGB  ▼.  STATE. 

(Supreme  Court  of  Georgia.  Jan.  15,  190i.) 
FALSB  SWBARING--INDICTMBNT. 
!•  An  indictment  for  the  statutory  offense  of 
fftlse  swearing,  in  that  the  accused  falsely 
swore,  in  an  amdavit  to  a  specified  account,  that 
the  person  against  whom  the  account  was  made 
out  was  indebted  to  him  the  amount  of  the 
same,  need  not  allege  that  the  affidavit  was  ma- 
terial, nor  that  it  was  made  for  the  purpose  of 
influencing  or  misleading  any  one,  or  under  cir- 
cumstances that  would  influence  or  mislead  any 
one. 

(SyUabus  by  the  Covat.) 

EIiTor  from  Superior  Court,  Fulton  Conn* 
ty;  L.  S.  Roan,  Judge. 

T.  G.  Gammage  was  convicted  of  false 
swearing,  and  brings  error.    Affirmed. 

Jos.  W.  A  Jno.  D.  Humphries,  for  plain- 
tiff In  error.  O.  D.  Hill,  Sol.  Gen.,  for  the 
State. 

FISH,  P.  J.  T.  C.  Gammage  was  Indicted 
for  the  statutory  offense  of  false  swearing. 
Upon  the  overruling  of  his  demurrer  to  the 
Indictment,  he  excepted.  The  part  of  the 
indictment  nuiterial  to  be  considered  In  de- 
ciding the  questions  made  In  the  record 
charge  that  the  accused  on  September  22, 
1902,  willfully,  knowingly,  absolutely,  and 
falsely  swore  In  an  affidavit  made  before  S. 
H.  Landrum,  a  Justice  of  the  peace  in  and 
for  Fulton  county,  that  one  J.  B.  Thompson 
was  indebted  to  the  accused  In  the  sum  of 
$16.40  on  an  Itemized  account  set  out  in  the 
indictment.  The  demurrer  to  the  indictment 
was:  "d)  Because  it  is  not  alleged  that  said 
affidavit  was  In  any  way  material  to  said 
account  (2)  Because  it  is  not  alleged  that 
said  affidavit  was  in  any  manner  whatever 
material.  (3)  Because  It  is  not  alleged  that 
said  affidavit  was  made  with  any  purpose 
whatever  to  InHuence  or  mislead  any  one 
whatever,  nor  under  any  circumstances  that 
would  influence  or  mislead  any  one." 

Perjury  consists  "in  willfully,  knowingly, 
absolutely,  and  falsely  swearing,  •  •  • 
or  affirming,  in  a  matter  material  to  the  issue 
or  x>oint  in  question,  in  some  Judicial  pro- 
ceeding, by  a  person  to  whom  a  lawful  oath 
or  affirmation  Is  administered."  Pen.  Code 
1895,  S  256.  False  swearing  consists  *'ln 
willfully,  knowingly,  absolutely,  and  falsely 
swearing,  *  *  *  or  affirming,  in  any 
matter  or  thing  (other  than  a  Ju&ldal  pro- 
ceeding) by  a  person  to  whom  a  lawful  oath 
or  affirmation  is  administered."  Pen.  Code 
1895t  S  258.  The  Legislature  evidently  in- 
tended. In  this  latter  section,  to  make  false 
swearing  penal  where  it  would  not  be  punish- 


able as  perjury  under  the  common-law  or 
statutory  definitions  of  that  offense.  In  per- 
jury the  false  oath  must  be  "in  a  matter  ma- 
terial to  the  issue  or  point  in  question.  In 
some  Judicial  proceeding,"  while  a  false  oath 
'In  any  matter  or  thing  (other  than  a  Judi- 
cial proceeding)"  will  constitute  the  offense 
of  false  swearing,  when  made  by  a  person 
to  whom  a  lawful  oath  or  affirmation  is  ad- 
ministered. It  is  manifest  that  the  mate- 
riality of  the  oath  does  not  constitute  an  es- 
sential element  of  the  latter  offense,  and 
therefore  it  need  not  be  alleged.  Nor  is  it 
necessary  to  allege  that  the  purpose  of  the 
oath  was  to  influence  or  mislead  any  one, 
or  that  it  was  made  under  circumstances 
that  would  influence  or  mislead  any  one. 
The  indictment  substantially  followed  the 
section  of  the  Penal  Code  deflning  false 
swearing,  and,  we  think,  it  was  good  against 
the  demurrer  filed  thereto,  but  whether  or  not 
the  indictment  is  subject  to  other  exception 
is  not  now  determined.  *  The  present  ruling 
goes  only  to  the  extent  of  holding  that  the 
points  made  in  the  demurrer  were 'not  well 
taken. 

Judgment  affirmed.  All  the  Justices  oon- 
eor. 

019  Ga.  807) 
ECHOLS  V.  STATB. 
(Supreme  0>urt  of  Georgia.    Jan.  12,  1904.) 
CRIMINAL   LAW— INSTRUCTIONS. 
1.  It  is  error  to  charge  the  jury  as  to  a  state 
of  facts  not  authorized  by  the  evidence. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Ck>urt,  Habersham 
County;  J.  J.  Kimsey,  Judge. 

J.  M.  Echols  was  convicted  of  crime,  and 
brings  error.     Reversed. 

Robt  McMillan  and  J.  B.  Jones,  for  plain- 
tiff in  error.  W.  A.  Charters,  Sol.  Gen.,  for 
the  State. 

SIMMONS,  C.  J.  An  Indictment  was 
found  against  Echols  for  adultery  and  for- 
nication. He  was  convicted,  and  his  mo- 
tion for  a  new  trial  was  overruled.  He  ex- 
cepted. 

One  of  the  grounds  of  the  motion  com- 
plained of  the  following  charge  of  the  court: 
"If  a  man  goes  to  [a  brothel]  and  remains 
there  for  some  time  alone  with  ^  common 
prostitute  in  a  room,  it  might  be  considered 
by  you  as  sufficient  proof  of  the  crime." 
One  complaint  of  this  charge  was  that  there 
was  no  evidence  upon  which  to  base  it 
After  a  careful  study  of  the  evidence  con- 
tained in  the  record,  we  find  that  the  com- 
plaint is  well  founded.  While  the  evidence 
showed  that  the  accused  frequently  visited 
the  house  of  the  woman  with  whom  he  was 
charged  with  having  had  illegal  Intercourse, 
and  that  the  reputation  of  the  house  was 
bad,  there  was  no  evidence  that  the  accused 

f  1.  Bee  Criminal  Law,  vol.  14.  Cent.  Dig.  i  1979 
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was  ever  alone  in  the  house  with  her,  or 
that  they  were  ever  in  the  same  room  of 
that  honse.  We  think,  therefore,  that  it  was 
error  for  the  Judge  to  assume  the  state  of 
facts  set  out  in  his  charge  when  the  same 
could,  at  most,  be  arrived  at  only  by  an  in- 
ference by  the  Jury.  In  view  of  the  evidence 
that  the  accused  had  frequently  visited  the 
house,  the  charge  complained  of  was  calcu- 
lated to  injure  the  case  of  the  accused  be- 
fore the  Jury. 

Judgment  reversed.  All  the  Justices  con- 
curring. 

ai9  Ga.  815) 

FANNING  v.  BOARD  OF  COM'RS  OF 
WILKES  COUNTY. 

(Supreme  Court  of  Georgia.     Jan.  12,  1904.) 
ROAD  DUTY— UABILITT  OP  DBFAULTHR. 

1.  One  liable  to  road  duty  under  the  alterna- 
tive road  law  (Pol.  Code  1895,  §  574)  must 
either  work  the  roads  as  required,  or  paj  the 
commutation  tax.  He  cannot  escape  liability  as 
a  defaulter  in  this  public  dutv  by  proof  that  he 
relied  on  some  person's  promise  to  pay  the  taz» 
any  more  than  he  could  depend  on  the  under- 
taking of  any  third  person  to  work  the  road  In 
his  stead. 

2.  The  contentions  of  the  plaintiff  in  error  not 
covered  by  the  first  beadnote  were  not  insisted 
upon  before  this  court,  and  will  not  be  consid- 
ered. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Wilkes  County; 
H.  M.  Holden,  Judge. 

Action  by  the  board  of  commissioners  of 
Wilkes  county  against  Jack  Fanning.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 

B.  S.  Irwin  and  F.  H.  Colley,  for  plaintiff 
in  error.  W.  M.  Sims,  for  defendant  in  er- 
ror. 

TURNER,  J.  Judgment  affirmed.  All  the 
Justices  concurring. 


(119  Ga.  163) 

BROWN  et  al.  ▼.  BOWMAN. 

(Supreme  Court  of  Georgia.    Dec.  10,  1903.) 

CONTRACT  —  SUBSEQUENT      CONSIDERATION  ^ 

ACTION  FOR  BREACH— PLEADING 

—AMENDMENT. 

1.  Though  a  promise  may  be  a  nudum  pactum 
when  made  because  the  promisee  is  not  bound, 
it  becomes  binding  when  he  subsequently  fur- 
nishes the  consideration  contemplated  by  doing 
what  he  was  expected  to  do.  Accordingly, 
where,  by  a  written  agreement,  the  owner  of  a 
designated  tract  of  land  gave  to  another  the  ex- 
clusive right  to  prospect  for  rold  thereon,  and 
agreed  to  give  a  half  interest  m  all  the  gold  he 
might  locate  and  develop,  "with  all  rights  of 
mining  and  mineral  privileges,  wood,  water,  and 
right  of  way,"  and  the  latter,  at  considerable 
expense  and  much  labor  in  sinking  shafts,  etc., 
located  and  developed  gold  on  the  land,  he  was 
entitled  to  a  half  interest  In  the  same,  and,  if 
the  owner  afterwards  sold  the  land  to  an  inno- 
cent purchaser,  the  party  locating  and  develop- 
ing the  gold  had  a  right  of  action  against  the 
owner  for  half  the  value  thereof. 

2.  Where,  in  an  action  brought  in  such  a  case 
by  the  promisee  against  the  owner  of  the  land 


to  recover  one-half  of  the  gold  so  located  and 
developed,  the  petition  failed  to  allege  the  value 
of  such  gold,  it  was  not  erroneous  to  sustain  a 
demurrer  upon  a  special  ground  thereof  attack- 
ing the  petition  for  this  defect  therein. 

(a)  In  view  of  uie  fact  that  the  demurrer  was 
both  general  and  special,  and  was  expressly 
sustained  upon  all  the  grounds  thereof,  and  the 
probability  that,  if  the  judge  had  intimated  or 
announced  his  intention  to  sustain  this  special 
ground,  the  plaintiffs  would  have  prevented  a 
dismissal  of  their  petition  by  offering  a  proper 
amendment  thereto,  and  the  further  fact  that 
the  petition  presents  a  meritorious  case,  the 
judp^ment  Is  affirmed,  with  direction  that  the 
plnmtiffs  be  allowed  to  amend  the  petition,  in 
the  respect  above  indicated,  before  the  judgment 
of  this  court  is  made  the  judgment  of  the  court 
below. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Paaldin^  Ctonn- 
ty;  A.  L.  Bartlett,  Judge. 

Action  by  B.  W.  Brown  and  others  against 
L.  N.  Bowman.  Judgment  for  defendant, 
and  plaintiffs  bring  error.    Afiirmed. 

H.  F.  Sharpe  and  Rowell,  Copeland  &  Row- 
ell,  for  plaintiffs  in  error.  W.  B.  Spinks,  John 
W.  Akin,  and  R.  R.  Arnold,  for  defendant 
in  error. 

FISH,  P.  J.  1.  Bowman's  agreement, 
which  appears  In  the  foregoing  statement  of 
facts,  was  evidently  without  consideration 
when  made,  as  Brown  and  Taylor  at  that 
time  neither  did  nor  agreed  to  do  anything. 
It  was  therefore,  when  made,. unenforceable 
for  want  of  mutuality.  When,  however. 
Brown  and  Taylor  within  a  reasonable  time, 
and  in  the  absence  of  any  revocation  of  the 
agreement  by  Bowman,  by  mnch  labor  and 
considerable  expense,  as  the  petition  alleged, 
located  and  developed  gold  in  the  land  in 
question,  they  did  the  very  thing  they  were 
expected  to  do,  and  thereby  furnished  the 
contemplated  consideration,  which  changed 
the  nudum  pactum  into  a  valid  and  binding 
contract.  "A  contract  is  often  such  that,  un- 
til something  is  done  under  it,  the  considera- 
tion is  imperfect;  yet  a  partial  performance^ 
or  a  complete  performance  on  one  side,  sup- 
plies the  defect  If,  for  example,  one  prom- 
ises another,  who  makes  no  promise  in  re- 
turn, to  pay  him  money  when  he  shall  have 
done  a  specified  thing,  if  he  does  it,  not  only 
is  the  contract  executed  on  one  side,  but 
also  the  consideration  is  perfected,  and  pay- 
ment can  be  enforced.  And,  in  more  general 
terms,  when  from  any  cause  the  party  from 
whom  the  consideration  moves  Is  not  compel* 
lable  to  render  it,  if  he  does  render  it  the 
contract  becomes  thereby  perfected.*'  Bish- 
op, Contracts,  ft  87.  To  the  same  effect,  see 
Parsons  on  Contracts,  *451;  Clark  on  Con- 
tracts, pp.  109,  170;  Story  on  Contracts,  | 
669;  7  Am.  &  Bug.  Enc.  L.  115.  In  Hammond 
on  Contracts,  p.  683,  it  is  said:  '*The  test  of 
mutuality  is  to  be  applied,  not  as  of  the 
time  when  the  promises  are  made,  but  as  of 
the  time  when  one  or  the  other  is  sought  to 
be  enforced.  A  promise  may  be  unenforce- 
able for  want  of  mutuality  when  made,  and 
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yet  tbe  promisee  may  render  It  talid  and 
binding  by  supplying  a  consideration  on  his 
part  before  the  promise  Is  withdrawn."  This 
doctrine  is  well  settled  by  many  adjudged 
cases  cited  by  the  above-named  text-writers, 
and  has  been  fully  recognized  by  this  court. 
SIvell  y.  Hogan  (this  day  decided)  46  S.  B. 
67,  and  cases  therein  cited. 

Counsel  for  defendant  in  error  dte  Peacock 
V.  Deweese,  73  Ga.  570;  Grizzle  v.  Gaddls,  75 
Ga.  350;  Lindsay  v.  Warnock,  98  Ga.  619,  21 
S.  B.  127;   Morrow  ▼.  Southern  Express  Co., 
101  Ga.  810,  28  S.  B.  998;  Perry  v.  Paschal, 
103  Ga.  134,  29  S.  B.  708;   and  Marietta  Pa- 
per Co.  T.  Bussey,  104  Ga.  477,  31  S.  B.  415— 
but  nothing  was  decided  in  any  of  these  cases 
in  conflict  with  the  principle  above  announ- 
ced.    The  contract  In  Peacock  v.  Deweese 
was  purely   unilateral  when  made,   and  it 
was  not  even  claimed  that  the  promisee  did 
anything  afterwards  which  furnished  a  con- 
sideration.    Under  the  facts  the  court  held 
that  a  specific  performance  could  not  be  de- 
creed in  behalf  of  the  promisee.    It  was  held 
in  Grizzle  v.  Gaddls  that:    *'A  parol  contract, 
by  which  it  was  agreed  that,  if  a  man  and 
his  family  would  take  possession  of  certain 
land,    and   cultivate   and   Improve   it,   they 
should  have  it  as  their  home  during  the  lives 
of  himself  and  wife,  paying  therefor  a  rea- 
sonable rent,  and  that  if,  at  any  time  aft- 
er paying  such  rent  from  time  to  time,  he 
should  become  able  to  purchase,  the  owner 
would  convey  to  him  a  title  for  such  price 
or  sum  as  it  was  then  worth,  was  too  vague, 
uncertain,  and  wanting  in  mutuality  to  fur- 
nish a  foundation  for  a  decree  for  a  specif- 
ic performance  requiring  a  conveyance  from 
the  other  party  to  the  contract,  or  one  who 
purchased  from  him  with  notice.''    There  the 
insufficiency  of  the  contract  resulted  more 
from   its    vagueness   and   uncertainty   than 
from  its  lack  of  mutuality.    See  remarks  of 
Mr.  Justice  Cobb  in  Perry  v.  Paschal,  103 
Ga.  139,  29  8.  B.  703.    The  facts  in  Lindsay  v. 
Warnock  were  very  similar  to  those  in  the 
present  case,  and  the  decision  there  made 
is  really  in  line  with  the  well-settled  rule  as 
stated  in  tbe  text-books  to  which  we  have 
hereinbefore  referred.     It  was  held  In  that 
case:     "Where,  by  a  written  contract,  the 
owner  of  a  tract  of  land  stipulated  to  convey 
to  the  other  contracting  party  a  half  Interest 
in  all  the  minerals  that  the  latter  might  find, 
open,  and  develop  to  the  extent  that  it  will 
justify  the  employ  of  labor,'  with  timber  and 
water  for  mining  purposes,  the  other  party 
stipulating  in  the   writing  to  prospect  the 
land  within  a  specified  time  at  his  own  ex- 
pense, and  the  latter  having  complied  with 
this  stipulation,  and  discovered,  opened,  and 
developed  a  mineral  of  unknown  name,  but 
of  sufHclent  value  to  Justify  the  employment 
of  labor  in  mining  the  same,  equity  will,  at 
his  Instance,  compel  the  former  to  specifical- 
ly execute  his  contract  to  convey  in  accord- 
ance TPith  its  terms.    Tiiere  was  no  want  of 
mutuality  in  the  terms  of  the  contract  as  set 


forth  in  the  writing,  and  the  failure  to  sign 
the  writing  by  the  party  who  performed  his 
undertaking  is  of  no  consequence  after  full 
performance  on  his  part"  In  Morrow  v. 
Southern  Bxpress  Co.,  the  agreement  was  en- 
tirely without  consideration,  and  Mr.  Justice 
Little,  who  delivered  the  opinion,  said: 
"There  are  instances  in  which  a  promise, 
though  a  mere  nudum  pactum  when  made, 
because  the  promisee  is  not  bound,  may  be- 
come binding  on  him  afterwards,  furnishing 
the  consideration  contemplated."  Nor  does 
the  case  of  Perry  v.  Paschal  help  the  defend- 
ant in  error,  for  it  was  there  held:  "Where 
one  by  written  agreement  binds  himself  to 
convey  to  another  a  designated  tract  of  land 
upon  the  payment  of  a  sum  stated,  and  by 
the  same  agreement  likewise  undertakes  to 
extend  the  time  of  payment  to  a  definite  time 
in  the  future,  and  the  vendee  upon  his  part 
undertakes  to  pay  a  certain  sum  annually  by 
way  of  rent  for  the  immediate  use  of  the 
premises,  the  vendee  has  the  election  at  any 
time  to  tender  the  full  amount  of  the  pur- 
chase money,  with  interest,  and  then  to  de- 
mand a  conveyance;  and,  a  continuing  tender 
being  made  by  him  in  accordance  with  tbe 
terms  of  the  contract,  the  right  of  the  vendor 
to  demand  rent  thenceforth  ceases."  In  Ma- 
rietta Paper  Co.  v.  Bussey  the  ruling  was 
only  as  to  the  allowance  of  an  amendment, 
and  the  case  Is  not  in  point.  Counsel  for  de- 
fendant in  error  further  contend  that  the 
agreement  was  merely  a  license,  a  gratuitous 
privilege  granted  by  Bowman  to  Brown  and 
Taylor  to  make  a  certain  use  of  Bowman's 
land,  and  that,  as  there  was  no  consideration 
for  such  license,  it  was  recoverable  at  any 
time.  Granting  that  the  written  instrument 
involved  in  this  case  was  originally  a  mere 
license,  revocable  at  the  will  of  the  licensor, 
still,  after  the  licensees  had  done  the  work 
and  gone  to  the  expense  contemplated  by  tbe 
agreement,  the  right  of  revocation  was  lost, 
certainly  there  could  not  then  be  an  uncondi- 
tional revocation.  Bven  a  parol  license  Is  not 
revocable  after  the  licensee  has  executed  it, 
and  in  doing  so  has  incurred  expense.  Civ. 
Code  1895,  ft  8069.  See  City  Council  of  Au- 
gusta V.  Burum,  93  Ga.  68,  19  S..B.  820,  26 
L.  R.  A.  340.  After  Brown  and  Taylor  had, 
as  alleged  in  the  petition,  by  much  labor, 
and  at  considerable  expense,  located  and  de- 
veloped gold  In  the  land.  Bowman  could  not 
revoke  the  license,  and  free  himself  from 
liability  for  one-half  of  the  value  of  the  gold 
so  located  and  developed.  We  conclude, 
therefore,  that  the  petition  set  forth  a  good 
cause  of  action  for  the  recovery  of  one-half 
of  the  value  of  the  gold  which  was  located 
and  developed  In  the  land  by  the  defendants, 
and  hence  the  first,  second,  third,  and  fourth 
grounds  of  the  demurrer  should  not  have  been 
sustained. 

2.  The  Judgment  of  the  court  was  not  only 
general,  but  it  expressly  sustained  the  demur- 
rer upon  all  the  grounds  taken  therein.  This 
judgment  must  be  afilrmed,  as  one  of  the  spe- 
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?ial  ffronndfl  of  tbe  demnrrer  was  good.  -^Tliat 
gronnd  was  that  the  petition  did  not  allege 
the  nature,  character,  and  value  of  the  niln« 
erals  located  and  deyeloped.  The  petition 
did  not  allege  the  value  of  the  gold  located 
and  developed.  It  alleged  that  the  plaintiffs 
"developed  and  located  valuable  minerals,  In- 
cluding gold,"  hut  was  silent  as  to  the  amount 
or  value  of  the  gold;  and  the  defendant  was 
entitled  to  be  informed  what  the  plaintiffs  ez* 
pected  to  prove  upon  this  subject  It  is  true 
that  the  petition  alleged  that  by  the  discov- 
ery, location,  and  development  of  the  valua- 
ble minerals  the  land  was  Increased  in  value 
from  $100  to  $1,500,  and  that,  therefore,  the 
plaintiffs  were  entitled  to  recover  $750.  But 
the  plaintiffs  were  not  entitled  to  recover  the 
value  of  a  one-half  interest  in  the  land,  nor 
were  they  entitled  to  recover  anything  for  the 
enhanced  value  of  the  land.  What  they  were 
entitled  to  recover  for  was  a  one-half  interest 
in  the  value  of  the  gold  which  they  had  lo- 
cated and  developed.  It  is  apparent  that 
there  was  no  sufficient  averment  as  to  the 
value  of  the  gold.  In  view  of  the  fact  that 
the  trial  Judge  did  not  base  his  Judgment  sim- 
ply upon  this  special  ground,  but  expressly 
placed  it  upon  all  the  grounds  taken  in  the 
demurrer,  and  the  probability  that.  If  he  had 
Intimated  or  announced  his  intention  to  sus- 
tain this  special  ground,  the  plaintiffs  would 
have  prevented  a  dismissal  of  their  case  by 
offering  a  proper  amendment;  and  the  fur- 
ther fact  that  the  plaintiffs,  by  their  petition, 
seem  to  present  a  meritorious  case— we  affirm 
the .  Judgment,  with  direction  that  plaintiffs 
be  allowed  to  amend  the  petition  before  the 
judgment  of  this  court  is  made  the  Judgment 
of  the  court  below. 

Judgment  affirmed,  with  direction.    All  the 
Justices  concurring. 


(119  Ga.  815) 


JOINER  V.  STATE. 


(Snpreme  Court  of  Georgia.    Jan.  12,  1004.) 

CRIMINAL  LAW— CONFESSIONS—EVIDBNCHl- 
DECLARATIONS  OP  PROSECUTING  WIT- 
NESS—WIPE-BEATING. 

1.  Evidence  of  a  third  party  as  to  statements 
of  a  wife  that  her  husband  had  just  beaten  her, 
made  in  the  presence  of  the  husband  without 
denial  on  his  part,  and  under  such  circumstan- 
ces that  his  silence  amounted  to  an  admission,  is 
admissible  on  the  trial  of  the  husband  for  wife- 
beatlDg,  although  the  wife  declines  to  testis 
at  the  trial  against  her  husband.  Knight  v. 
State,  39  S.  E.  928,  114  Ga.  48,  88  Am.  St. 
Rep.  17. 

2.  While  It  is  true  that  one  accused  of  crime 
cannot  be  convicted  upon  his  confessions  alone, 
yet  if,  on  the  trial  of  one  charged  with  wife- 
beating,  it  is  shown  that  he  and  his  wife  had 
been  toji^etber  in  his  house,  that  the  wife  had 
run  crj'ing  from  the  house,  called  a  policeman, 
and  showed  him  a  swollen  eye,  and  a  bowl  of 
bloody  water  in  which  she  had  bathed  her  nose, 
the  jury  may  properly  regard  this  as  suiScient 
corroboration  of  the  husband's  confession  to 
show  tbe  corpus  delicti,  and  to  justify  a  con- 
viction. Pen.  Code  1895,  ft  1005,  and  cases 
cited. 

(Syllabus  by  the  Court) 


Error  from  City  Court  of  Macon;  Bobt 
Hodges,  Judge. 

Jim  Joiner  was  convicted  of  assault,  and 
brings  error.    Affirmed. 

Julian  F.  TJrquhart  and  IdL  W.  Harris,  for 
plaintiff  In  error.  Wm.  Brunson,  SoL  Gen., 
for  the  State. 

SIMMONS,  0.  J.  Judgment  affirmed.  AH 
the  Justices  concur. 


(maa.Mi} 
SIMPSON  T.  STATE. 
(Supreme  Court  of  Georgia.    Jan.  12,  1904.1 
CRIMINAL  LAW— APPBAL-RBVIIIW. 
1.  No  error  of  law  was  complained  of.  and 
the  evidence  authorized  the  yerdict. 
(SyllabuB  by  the  Court.) 

Error  from  City  Court  of  Hamilton;  J.  B. 
Bumside,  Judge. 

B.  F.  Simpson  was  convicted  of  crlme»  and 
brings  error.    Affirmed. 

B.  H.  Walton  and  H.  0.  Cameron,  for 
plaintiff  In  error.  R.  A.  Russell,  for  the 
State. 

SIMMONS,  C.  J.  Judgment  affirmed.  AU 
the  Justices  concurring. 


(U9  Ga.  se9) 

COXWBLL,  Marshal,  ▼.  GODDARD. 

(Supreme  Court  of  Georgia.    Jan.  13, 1904.) 

BUSINESS  TAX— BXEMPTIONS--OONFBDBRATB 
SOLDIBR. 

1.  The  uncontradicted  evidence  showed  that 
petitioner  was  a  disabled  Confederate  soldier, 
and  entitled  to  an  exemption  as  such;  and  it 
was  not  error  to  grant  an  injunction  restrain- 
ing a  sale  of  his  personal  property  levied  on 
under  a  fi.  fa.  issued  by  a  municipality  for  a 
business  tax. 

(Syllabus  by  the  Ourt.) 

Error  from  Superior  Court  Taylor  County; 
W.  B.  Butt,  Judge. 

Action  by  E.  A.  Goddard  against  W.  W. 
Ooxwell,  marshal.  Judgment  for  plaintiff. 
Defendant  brings  error.    Affirmed. 

On  September  12,  1902,  (Goddard  filed  an 
equitable  petition,  asking  f6r  an  Injunction 
to  restrain  Coxwell,  marshal  of  the  town  of 
Reynolds,  from  selling  property  of  the  plain- 
tiff under  an  execution  Issued  againat  him 
for  the  amount  of  a  business  tax  In  said 
town.  Petitioner  claims  that  he  was  a  dis- 
abled Confederate  soldier,  and  entitled  to  do 
business  without  having  a  license,  under  Pol. 
Code,  §  1042;  that  in  August,  1901,  he  had 
been  summoned  to  appear  before  the  mayor 
of  the  town  to  answer  for  the  offense  of 
carrying  on  bis  said  business  in  said  town 
for  that  year  without  paying  the  bnainess 
tax;  that  he  exhibited  a  certificate  ahowing 
that  he  was  a  disabled  Confederate  soldier^ 
before  the  mayor's  court,  which  decided  that 
the  certificate  was  a  protection,  and  dischar- 
ged petitioner;  that  the  aldermen,  knowing 
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of  gold  declflton,  tbereafter  had  an  ezecn- 
tion  Issued,  and  had  €k)xwell,  the  marshal, 
to  levy  the  same  on  petitioner's  personal 
property*  This  petition  was  sworn  to,  and 
used  as  an  affidavit  on  the  hearing.  Feti- 
tloner  also  offered  In  evidence  a  certtfleate 
of  the  ordinary,  dated  October  7,  1901,  that 
Coxwell  was  a  Confederate  soldier,  with  an 
additional  certificate  thereon,  dated  Biarch 
21,  1902,  signed  by  the  ordinary,  that  the 
word  "disabled"  had  been  originally  omitted 
by  mistake  on  his  part  The  defendant  ob- 
jected to  the  admission.of  the  certificate,  and 
assigns  error  on  the  ground  that  the  taxes 
appear  to  have  been  for  the  year  1902;  that, 
if  the  certificate  was  a  protection,  it  did  not 
operate  as  such  until  after  its  amendment; 
and  that  the  amendment  was  made  after  the 
tax  accrued.  The  defendant  introduced  no 
testimony,  further  than  its  sworn  answer,  In 
which  it  denied  the  material  allegations  of 
the  petition.  The  tax  execution  and  the  tax 
ordinance  were  not  introduced  in  evidence, 
and  It  nowhere  appears  when  the  tax  execu- 
tion was  issued,  nor  the  date  when  taxes 
were  required  to  be  paid.  The  Judge*  grant- 
ed the  Injunction. 

R.  S.  Foy,  for  plaintiff  in  error.  O.  M.  Col- 
bert and  H.  P.  Wallace,  for  defendant  in 
error. 

LiAMAR,  J.  The  record  does  not  show 
whether  the  business  tax  became  due  before 
or  after  the  amendment  to  the  certificate^ 
and  there  is  therefore  not  enough  to  enable 
us  to  consider  the  assignment  of  error  based 
upon  its  admission  as  evidence. 

Sections  1643-1645  of  the  Political  Code 
grant  to  Confederate  soldiers  over  50  years 
old,  who  have  resided  8  years  in  this  state, 
the  right  to  do  business  without  the  payment 
of  a  tax,  provided  they  first  make  the  oath 
and  obtain  the  certificate  therein  required. 
But  the  exemption  under  section  1642  is 
rooted  in  the  sole  fact  of  the  owner  of  the 
business  being  a  disabled  Confederate  sol- 
dier, not  in  the  certificate,  which  is  only 
prima  fade  evidence  of  the  fact  It  appear- 
ing from  the  amended  certificate  of  the  ordi- 
nary, and  also  from  the  allegations  in  the 
verified  petition,  which  was  offered  as  evi- 
dence, that  Goddard  was  a  disabled  Confed- 
erate soldier,  the  judge  rightly  granted  the 
Injanctlon. 

Judgment  affirmed.  All  the  Justices  con- 
eor. 

aid  Oa.  SOS) 

McCOLLUM  V.  STATE. 

(Sopreme  Court  of  Georgia.    Jan.  12,  1904.) 

INTOXICATING    LIQUORS-SAI^BS    TO    MINOR— 
BVIDENCB-SBNTENCE— NEW  TRIAL. 

1.  A  witness  may  testify  as  to  his  own  age, 
notwithstanding  all  the  information  be  has  up- 
on the  subject  Ib  derived  from  his  mother,  who 
is  living  in  the  coanty  where  the  trial  occurs. 

2.  An  inappropriate  charge  is  not  cause  for 
a  nervr  trial  when  It  is  manifest  that  the  com* 
plaining  party  was  not  injured  thereby. 


8.  The  sentence  was  not  sxcesslTe,  and,  if 
it  were,  this  would  not  be  cause  for  a  new 
triaL 

4.  The  eyidenos  authorised  the  verdict 

(Syllabus  by  the  Court) 

Error  from  Superior  Courts  Habersham 
County;  J.  J.  Kimsey,  Judge. 

David  McCollum  was  convicted  of  selling 
liquor  to  a  minor,  and  brings  error.  Affirm- 
ed. 

Fermor  Barrett,  for  plaintifr  in  error.  W. 
A  Charters,  SoL  Gen.,  for  the  Stata 

FISH,  P.  J.  David  McCollum  was  con- 
victed of  unlawfully  selling  intoxicating  liq- 
uor to  a  minor-one  John  D.  Ayers.  A  new 
trial  having  been  refused,  the  accused  ex- 
cepted. Upon  the  trial,  in  September  1908, 
Ayers  testified  that  he  was  19  years  old  in 
the  summer  of  that  year;  that  he  purchased 
the  liquor  from  the  accused  in  the  early  part 
of  the  year  1902,  before  the  bill  of  indict- 
ment was  found,  in  March  of  that  year. 
He  further  swore  that  all  that  he  knew  about 
his  age  was  what  his  mother  told  him,  and 
that  she  was  then  living  in  the  county  where 
the  trial  was  had.  Counsel  for  the  accused 
moved  to  rule  out  the  testimony  of  Ayers 
as  to  his  age,  upon  the  ground  that  his  moth- 
er, who  knew  the  fact  and  was  living  in  the 
county,  was  a  competent  witness,  and  what 
she  had  told  her  son  in  reference  to  his  age  - 
was  hearsay  and  inadmissible.  The  court 
refused  to  rule  out  the  testimony,  and  com- 
plaint was  made  of  this  ruling  in  the  mo- 
tion for  a  new  trial.  The  ruling  of  the  court 
was  not  erroneous.  It  is  well  settled  that 
a  witness  may  testify  as  to  his  own  age. 
Central  Railroad  v.  Coggln,  73  Oa.  689;  1 
Greenleaf,  Bv.  ft  430k:  UnderhiU,  Crim.  £v. 
§  342;  22  Am.  &  Eng.  Enc.  L.  647;  1  Enc. 
Ev.  735.  In  Bain  v.  State,  61  Ala.  75,  Jt 
was  held:  "A  witness  may  testify  as  to  his 
own  age,  though  he  states  that  bis  knowl- 
edge is  derived  from  what  his  mother  told 
him;  and  the  fact  that  his  mother,  who  is 
not  shown  to  be  dead,  or  out  of  the  jurisdic- 
tion of  the  court  was  not  Introduced,  does 
not  affect  the  admissibility  of  the  evidence, 
though  the  jury  may  consider  it,  with  the 
other  circumstances  of  the  case,  in  deter- 
mining its  credibility."  It  was  held  in  Cher- 
ry V.  State,  68  Ala.  29,  that  *'a  person  may 
testify  to  his  own  age,  and  his  testimony  is 
not  rendered  inadmissible  by  his  further 
statements,  given  as  reasons  for  his  testi- 
mony as  to  the  fact,  *that  his  mother  told 
him  so;  that  it  was  written  down  in  a  book 
which  his  father  had  in  the  courthouse.' " 
And  in  Pearce  v.  Kyzer,  16  Lea  (Tenn.)  521, 
57  Am.  Rep.  240,  it  was  held:  *'A  defendant 
in  a  suit,  who  relies  upon  the  defense  of  in- 
fancy, is  a  competent  witness  to  prove  his 
own  age,  and  it  is  no  objection  to  his  testi- 
mony that  he  obtained  the  information  as  to 
the  year  of  his  birth  from  his  mother,  who 
is  living  in  the  county  in  which  the  suit  is 
tried."    In  State  v.  Cain,  9  W.  Ya.  559,  it 
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was  held  tbat  It  was  competent  for  a  wit* 
ness  to  testify  as  to  his  own  age,  with  a 
view  of  proving  that  he  was  a  minor  at  the 
time  of  a  sale  of  intoxicating  liquors  to  him, 
notwithstanding  there  was  evidence  given  to 
the  Jury  tending  to  show  that  his  father  and 
mother  were  living.  See,  also,  People  v.  Ratz, 
116  Cal.  132,  46  Pac.  915.  Our  Civil  Code  of 
1895  (section  5177)  provides :  "Pedigree,  inclnd- 
ing  descent,  relationship,  hirth,  marriage,  and 
death,  may  be  proved  either  by  the  declara- 
tions of  deceased  persons  related  by  blood  or 
marriage,  or  by  general  repute  In  the  fam- 
ily, or  by  genealogies,  inscriptions,  family 
trees,'  and  similar  evidence.*'  This  section, 
however,  does  not,  as  contended  by  the  plain- 
tiff in  error,  render  a  witness  incompetent  to 
testify  to  his  own  age,  when  his  father  or 
mother  is  living  and  within  the  jurisdiction 
of  the  court  The  section,  in  providing  that 
pedigree,  etc.,  may  be  proved  by  the  declara- 
tions of  deceased  persons  related  by  blood 
or  marriage,  refers  to  the  declarations  of 
third  persons,  which,  according  to  the  author- 
ities, are  not  admissible  unless  such  persons 
be  dead.    See  cases  above  cited. 

2.  Upon  cross-examination,  Ayers  swore 
that  no  one  was  with  him  when  he  bought 
the  liquor  from  the  accused*  and  that  he  did 
not  tell  the  accused,  at  a  given  time  and 
place,  that  one  Watson  was  with  him,  at 
the  bouse  of  the  accused,  when  the  liquor 
was  bought,  but  that  he  told  the  accused  that 
he  left  Watson  some  two  or  three  hundred 
yards  from  the  house  of  the  accused  when 
be  went  to  buy  the  liquor,  and  that  he  car- 
ried it  back  to  where  Watson  was,  and  he 
and  Watson  drank  It  Watson  testified  that 
be  was  never  at  the  house  of  the  accused 
with  Ayers.  The  accused,  In  his  statement, 
said  tbat  Ayers  told  him,  at  the  time  and 
place  referred  to,  that  Watson  was  with  him 
(Ayers)  at  the  time  that  he  bought  the  liq- 
uor. The  accused  also  stated  that  he  never 
sold  Ayers  any  liquor  at  any  time.  The  court 
charged  the  jury:  ''If  a  witness  has  been 
impeached  in  any  of  the  modes  known  to  the 
law,  or  in  any  manner  known  to  the  law,  it 
is  the  duty  of  the  Jur^  to  disregard  his  tes- 
timony, unless  corroborated  In  material  par- 
ticulars; and  if  a  witness  has  been  impeach- 
ed as  required  by  law,  so  that  the  jury  would 
disregard  his  entire  testimony,  still  it  is  their 
right  and  privilege  to  believe  him,  if  he  Is 
corroborated  by  other  testimony  in  the  case 
—corroborated  In  material  particulars  in  the 
case,  although  Impeached.  In  the  motion  for 
a  new  trial,  error  was  assigned  upon  this 
charge,  because  there  was  no  corroborating 
evidence  to  sustain  the  witness  sought  to  be 
impeached.  The  exception  to  the  charge  was 
well  taken.  Ayers  was  the  only  witness  for 
the  state,  and  there  was  nothing  to  corrobo- 
rate his  testimony.  We  do  not  think,  bow- 
ever,  that  this  error  of  the  court  was  such  as 
to  require  the  grant  of  a  new  trial,'  as  it  is 
manifest  that  the  accused  was  in  no  way 
prejudiced  by  the  charge.    There  was  ab- 


solutely no  evidence  which  the  charge  could 
have  misled  the  jury  to  consider  as  corrobo- 
rating Ayer's  testimony,  and  If ,  In  the  minds 
of  the  jury,  Ayers  had  been  impeached  they 
would,  under  the  instruction  given,  and  in 
the  absence  of  any  corroboration  whatever, 
have  disregarded  his  testimony.  It  is  evi- 
dent that  they  did  not  believe  the  statement 
of  the  accused,  for  in  It  he  said  he  had  never 
sold  any  liquor  to  Ayers;  and,  if  they  had 
believed  that  the  statement  successfully  im- 
peached Ayers,  they  certainly,  It  seems, 
would  have  believed  the  balance  of  the  state- 
ment, that  the  accused  had  never  sold  the 
liquor  as  charged,  and  have  acquitted  him. 
It  has  been  frequently  held  by  this  court 
that  the  statement  of  the  accused  Is  not 
strictly  speaking,  evidence,  and  It  may  be 
doubted  If  the  mare  statement  of  the  ac- 
cused will  authorize  a  charge  upon  the  sub- 
ject of  the  Impeachment  of  witnesses.  It  is 
perfectly  obvious  that  the  testimony  of  Wat- 
son did  not  even  tend  to  Impeach  Ayers. 

8.  The  fine  imposed  by  the  court  upon  the 
accused  was  $500.  Oomplalnt  was  made  in 
the  modon  for  a  new  trial  that  this  was  ex- 
cessive. Under  the  statute  the  court  could 
have  Imposed  a  fine  not  to  exceed  $1,000, 
and  a  fine  within  that  limit  was  within  the 
discretion  of  the  trial  judge,  and  is  not  the 
subject  of  review.  Baldwin  v.  State,  75  Ga. 
482.  Moreover,  If  It  were  excessive,  this 
would  not  be  cause  for  a  new  triaL  Bel- 
linger V.  State,  116  6a.  545,  42  S.  E.  747. 

4.  The  evidence  fully  warranted  the  ver- 
dict and  the  court  did  not  err  in  refusing  tc 
grant  a  new  trial. 

Judgment  aflirmed.  All  the  Justices  con- 
curring. 

(U9  Ga.38U 

BENTON  V.  HUNTER. 

(Supreme  Court  of  Georgia.     Jan.  15,  1904.) 

PARTNERSHIP— DISSOLUTION-ACTION  AT  LAW 

•  —DBMURRBR— REMARKS  OP  C0UN8KL 

-INSTRUCTIONS. 

1.  A  petition  brought  by  one  man  against  an- 
other who  had  formerly  been  his  partner  in 
bosiuess,  which  proceeds  upon  the  idea  that  the 
partnership  has  been  dissolved,  its  affairs 
wound  up,  and  an  accounting  had  between  its 
members,  and  which  seeks  to  recover  a  sum  of 
money  made  up  partly  of  an  alleged  individual 
indiebtedness  independent  of  the  partnership  re- 
lation, and  partly  of  a  sum  alleged  to  be  due 
by  reason  of  the  existence  of  the  partnership 
and  growing  out  of  its  dissolution,  the  latter 
sum  being  in  no  way  affected  by  anv  debts  dne 
by  or  to  the  firm,  is  not  subject  to  demurrer  on 
the  ground  that  it  is  a  suit  at  law  by  one  part- 
ner  against  his  copartner  to  recover  money  doe 
by  reason  of  partnership  transactions. 

2.  Where  such  a  petition  sets  out  the  items  of 
the  alleged  indebtedness  sued  on,  but  alleges 
that,  on  account  of  the  wrongful  failure  of  the 
defendant  to  furnish  the  plaintiff  with  the  part- 
nership books,  a  more  complete  bill  of  f>artic- 
ulars  cannot  be  set  forth,  there  is  no  merit  in  a 
special  demorrer  based  on  the  failure  to  set  oat 
the  details  of  the  items  of  indebtedness  making 
up  the  sum  for  which  suit  was  brought. 

3.  The  jury,  after  retiring  to  their  room,  re- 
turned and  requested  information  as  to  whether, 
in  the  event  they  should  find  for  the  defendant* 
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the  plaintiff  would  be  barred  ftom  suing  In 
equi^  Cionnsel  for  the  plaintiff,  in  the  pree- 
ence  of  the  Jary,  requested  the  court  to  charge 
that  such  a  Terdict  would  be  a  bar  to  au  equi- 
table proceeding.  No  motion  for  a  mistrial  was 
made  liy  counsel  for  the  defendant,  nor  does  it 
appear  that  he  requested  of  the  court  any  spe- 
cific instruction&  Held,  that  it  was  not,  under 
such  circumstances,  error  for  the  court  to  fail 
to  instruct  the  Jury  to  disregard  the  remarks 
made  by  counsel  for  the  plaintiff,  or  to  fail  to 
instruct  them  '*that  it  was  their  duty  to  en- 
deavor to  find  a  verdict  regardless  of  whether 
their  verdict  would  prejudice  the  case  of  either 
party,  and  regardless  of  whether  either  party 
would  or  not  be  barred  from  suing  in  a  court  of 
equity." 

4.  The  evidence  warranted  the  verdict,  and 
there  was  no  error  in  overruling  the  motion  for 
a  new  triaL 

(Syllabus  by  the  Oourt.) 

Error  from  City  Court  of  Columbus;  J.  L. 
WllllB,  Judge. 

Action  by  Q.  P.  Hunter  against  J.  A.  Ben- 
ton. Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

J.  a  Martin  and  A.  W.  Cozart,  for  pTaln- 
tiir  in  error.  J.  E.  Chapman,  for  defendant 
In  error. 


CANDIiER,  J.  ThiB  was  a  suit  on  open  ac- 
count for  $861.10  principal,  besides  Int^est, 
In  which  the  jury  returned  a  verdict  for  the 
plaintiff  for  $264.22.  The  defendant  brought 
the  case  to  this  court  by  bill  of  exceptions, 
complaining  of  the  oyeimling  of  his  demur- 
rer to  the  plaintifTs  petition  and  the  refusal 
to  grant  his  motion  for  a  new  trial. 

It  appears  from  the  petition  that  prior  to 
the  bringing  of  the  suit  there  bad  been  a 
partnership  between  the  plaintiff  and  the  de- 
fendant, "which  was  formed  on  or  about 
February  22,  1889,  and  was  dissolved  seven- 
teen months  thereafter/'  The  sum  sued  for 
was  made  up  of  various  items  set  forth  in  a 
bill  of  particulars  attached  to  the  petition, 
some  of  which  seem  to  relate  to  partnership 
transactions,  and  others  not.  It  was  alleged 
that  on  the  dissolution  of  the  firm  all  the 
books  and  accounts  of  the  partnership  be- 
came, by  agreement,  the  property  of  the 
plaintiff,  but  that  they  were  **left  by  peti- 
tioner in  the  possession  of  said  defendant, 
under  an  agreement  between  petitioner  and 
defendant  that  as  petitioner  was  going  out 
of  business,  and  defendant  was  to  continue 
in  said  business,  the  said  books  and  accounts, 
the  property  of  petitioner,  were  to  be  left  in 
the  possession  of  defendant,  who  would  col- 
lect on  said  books  and  accounts  all  the  money 
he  could  and  turn  it  over  to  petitioner,  after 
retaining  ten  per  cent  of  the  amount  col- 
lected by  defendant  as  his  full  compensation 
for  making  said  collections."  It  was  also 
alleged  that  "said  books  are  now  In  the  pos- 
session of  defendant,  who  now  refuses  to  re- 
turn them  to  petitioner,"  which  rendered  it 
Impossible  for  petitioner  to  give  detailed  in- 
formation in  regi^rd  to  several  items  in  the 
bill  of  particulars.  Subsequently  the  peti- 
tion  was  amended  by  setting  out  the  dates  of 


some  of  the  transactions  out  of  which  it  was 
alleged  the  Indebtedness  arose.  The  demur- 
rer was  upon  the  grounds  that  no  cause  of 
action  was  set  out;  that  the  petition  failed 
to  allege  that  the  partnership  owed  no  debts 
to  third  persons,  or  that  no  debts  were  due 
it,  or  that  there  were  no  funds  on  hand,  or 
that  the  profits  already  on  hand  had  been 
equally  divided;  that  it  did  not  appear  from 
the  petition  that  the  partnership  was  at  an 
end;  and  that  it  was  not  set  out  when  cer- 
tain of  the  Items  of  alleged  indebtedness  ac- 
crued. Besides  the  complaint  that  the  ver- 
dict was  contrary  to  law  and  the  evidence, 
the  motion  for  a  new  trial  contained  only 
one  ground.  From  that  it  appeared  that, 
after  the  Jury  had  retired  to  make  up  their 
verdict,  they  returned  and  asked  the  court, 
through  their  foreman,  "to  withdraw  the 
case  from  their  consideration,  or,  it  he  would 
not  do  this,  they  wanted  to  know  if  it  would 
prejudice  the  plaintiff's  right  to  sue  In  a 
court  of  equity  if  they  foupd  a  verdict  for 
the  defendant."  Counsel  for  the  plaintiff 
asked  the  court,  In  the  presence  of  the  Jury, 
to  charge  that  a  verdict  for  the  defendant 
would  bar  the  plaintiff  from  suing  in  equity. 
The  court  made  no  reply  to  this  request,  but 
"instructed  the  Jury  that  It  was  their  duty 
to  make  a  verdict  it  they  could,  and  to  make 
no  verdict  except  one  authorized  by  the  evi- 
dence; but  after  they  had  faithfully  tried  to 
make  a  verdict,  if  they  then  failed  to  do  so, 
there  was  a  provision  of  law  for  the  granting 
of  a  mistrial."  The  assignment  of  error  is 
that  "the  court  erred  in  not  instructing  the 
Jury  to  disregard  the  remark  of  [counsel  for 
the  plaintiff],  and  In  not  Instructing  them 
that  it  was  their  duty  to  endeavor  to  find  a 
verdict,  regardless  of  whether  their  verdict 
would  prejudice  the  case  of  either  party,  and 
regardless  of  whether  either  party  would  or 
would  not  be  barred  from  suing  in  a  court  of 
equity." 

1.  Counsel  for  the  plaintiff  in  error  sought 
to  bring  this  case  within  the  rule  that  an 
action  at  law  will  not  lie  in  favor  of  a  part- 
ner against  his  copartner  during  the  contin- 
uance of  the  partnership,  and  in  support  of 
their  position  the  case  of  Miller  v.  Freeman, 
111  Ga.  654,  36  S.  B.  961,  61  L.  R.  A.  504,  is 
cite<^.  It  is  true  that  "It  Is  a  general  rule 
that  an  action  at  law  will  not  lie  In  favor  of 
one  or  more  partners  or  their  representatives 
against  one  or  more  copartners  or  their  rep- 
resentatives upon  a  demand  growing  out  of 
a  partnership  transaction  until  there  has 
been  a  settlement  of  accounts  and  a  balance 
struck."  15  Enc.  PI.  &  Pr.  1005.  The  peti- 
tion in  the  present  case,  however,  proceeds 
upon  the  idea  that  all  partnership  relations 
between  the  plaintiff  and  the  defendant  have 
come  to  an  end,  that  a  balance  has  been 
struck,  and  that  an  indebtedness  is  due  by 
the  defendant  to  the  plaintiff  which  cannot 
be  affected  by  any  transactions  between  the 
partnership  and  its  creditors  or  debtors. 
Strictly  speaking,  it  is  not  an  action  by  a 
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member  of  a  firm  against  his  copartner,  but 
an  action  by  one  man  against  another  who 
bad  formerly  been  his  partner,  upon  an  in- 
debtedness a  part  of  which  grew  out  of  the 
formerly  existing  partnership  between  them. 
"The  reason  most  frequently  assigned  for 
the  rule  under  consideration  rests  upon  the 
principle  that  one  cannot  be  both  a  plalntlll 
an4  a  defendant  In  the  same  suit,  either 
singly  or  with  others;"  but  "the  objection  to 
the  maintenance  of  this  class  of  actions  be- 
tween partners  lies  deeper  than  any  mere 
question  of  procedure  or  forms  of  action. 
The  real  reason  for  the  rule  is  found  In  the 
inherent  nature  of  the  partnership  relation, 
and  consists  simply  in  the  fact  that  prior 
to  an  accounting  and  settlement  of  the  part- 
nership affahrs  no  cause  of  action  exists  be- 
tween partners  founded  solely  upon  part- 
nership dealhigs."  15  Bnc.  PI.  &  Pr.  1011, 
1015.  And  in  2  Bates,  Part  S  878,  it  is  said: 
"The  real  test  is  not  solely  whether  the  ac- 
tion can  be  tried  without  going  into  the 
partnership  accounts,  but  whether  the  de- 
fendant has  bound  himself  personally  to  the 
plaintiff."  Appplying  the  reasoning  of  the 
authorities  quoted  to  the  case  now  under 
consideration,  it  is  quite  clear  that  as  to 
this  ground  the  demurrer  was  properly  over- 
ruled.  The  partnership  had  been  dissolved, 
and  upon  the  dissolution,  according  to  the 
petition,  a  fixed  and  definite  liability  arose 
from  the  defendant  to  the  plaintiff.  As  to 
the  matters  inyolved  in  the  suit  the  part- 
nership relation  had  ceased,  and  that  of 
debtor  and  creditor  begun.  We  do  not  lose 
sight  of  the  distinction  sought  to  be  drawn 
by  counsel  for  the  plaintiff  in  error  between 
a  dissolution  of  the  partnership  and  a  final 
winding  up  of  its  affairs;  but  such  a  dis- 
tinction can  in  no  way  affect  the  merits  of 
this  case,  because,  under  the  allegations  of 
the  petition,  each  item  of  the  attached  bill 
of  particulars  was  a  personal  obligation  due 
by  the  defendant  to  the  plaintiff,  which 
could  in  no  event  be  affected  by  any  debts 
which  the  partnership  might  owe.  On  the 
general  subject  which  we  have  been  dis- 
cussing, see  Goodson  v.  CX)oley,  19  Ga.  599; 
Pool  V.  Perdue,  44  Ga.  454  (6);  Wadley  v. 
Jones,  55  Ga.  329  (5). 

2.  It  is  equally  clear  that  there  is  no  merit 
in  those  grounds  of  the  demurrer  which  at- 
tack the  petition  because  of  the  failure  to 
allege  circumstantial  details  as  to  some  of 
the  transactions  out  of  which  the  suit  grew. 
Some  of  these  details  were  supplied  by 
amendment  to  the  petition,  others  were  not 
necessary  to  support  the  petition^  and  as  to 
others  still  a  valid  reason  for  not  setting 
them  out  was  shown  in  the  wrongful  fail- 
ure of  the  defendant  to  allow  the  plaintiff 
access  to  the  records  containing  the  informa- 
tion desired. 

a  The  ground  of  the  amendment  to  the 
motion  for  a  new  trial,  to  which  reference 
was  had  In  a  preceding  portion  of  this  opin- 
ion, discloses  no  error  on  the  part  of  the  trial 


Judge.  The  request  of  the  Jury  that  the 
case  be  withdrawn  from  th^  consideration, 
and  their  desire  for  information  as  to  the 
effect  upon  the  plaintiff's  right  to  sue  in 
equity  of  a  possible  verdict  for  the  defend- 
ant, were,  it  must  be  admitted,  most  extraor- 
dinary. No  motion  was  made  for  a  mis- 
trial, however,  and  the  court  did  all  that 
well  could  be  done  under  the  drcnmstan- 
ces,  viz.,  instructed  the  Jury  to  return  to 
their  room  and  find  the  truth  of  the  case 
as  shown  by  the  evidence.  We  cannot  un- 
derstand by  what  rule  of  law  or  ethics  the 
request  made  by  counsel  for  the  plaintiil» 
that  the  court  charge  the  Jury  that  a  verdict 
for  the  defendant  would  bar  his  cllenl^s 
right  to  sue  in  equity,  caa  be  considered 
an  improper  remark;  and  certainly,  in  the 
absence  of  a  request  by  opposing  counsel 
for  specific  instructions  on  the  subject,  ft 
cannot  be  said  that  it  was  error  for  the  court 
to  fail  to  charge  as  indicated  in  the  motion 
foi^a  new  trial. 

4.  There  is  no  merit  in  the  contention  of 
counsel  for  the  plaintiff  in  error  that  the 
verdict  was  not  sustained  by  the  evidence. 
It  may  be  conceded,  as  claimed,  that  the 
proof  did  not  correspond  with  the  allega- 
tions of  the  petition  as  to  the  nature  of  some 
of  the  transactions  between  the  former  part- 
ners, and  still  the  verdict  would  stand,  be- 
cause a  portion  of  the  amount  sued  for  waa 
alleged  and  proven  to  have  been  an  indi- 
vidual indebtedness,  entirely  independent  of 
any  partnership  relations  between  tlie  plain- 
tiff and  the  defendant,  and  the  amount  of 
the  verdict  returned  was  less  than  a  single 
item  of  this  individual  indebtedness.  We 
see  no  reason  why  the  verdict  should  have 
been  set  aside. 

Judgment  afllrmed.    All  the  Justices 
cur. 


(119  Oa.  S86) 
PEOPLE'S  BANK  OP  TALBOTTON  v.  EX- 
CHANGE  BANK  OF  MACON. 

(Supreme  Court  of  Georgia.    Jan.  13,  1904.) 
ACTION— DISmSSAI^RIQHT  OF  PLAINTIFF. 

1.  The  general  rule  that  the  plaintiff  may  vol- 
untarily dismiss  his  case  is  applicable  in  a  case 
which  has  beeu  referred  to  an  auditor,  excep- 
tions to  the  auditor's  report  filed  and  sustained, 
and  a  Judgment  rendered  by  the  Supreme  Court 
reversing  the  judgment  sustaining  the  excep- 
tions, and  in  effect  declaring  tluit  judament 
should  he  entered  in  conformity  to  the  auditor's 
report.  The  right  of  the  plaintiff  to  voluntarily 
dismiss  exists  until  the  trial  judge  annoonces  a 
decision  striking  or  overruling  the  exceptioos 
and  ordering  a  decree  entered  in  confomuty  to 
the  report  It  is  not  knowledge  of  the  possible 
result  of  a  case,  but  of  the  actual  result;  whidi 
takes  away  the  right  to  dismiss. 

(Syllabus  by  the  Court) 

Error  trom  Superior  Court,  Talbot  County; 
W.  B.  Butt,  Judge. 

Action  by  the  Exchange  Bank  of  Macon 
against  the  People's  Bank  of  Talbotton. 
From  a  Judgment  of  dismissal,  defendant 
brings  error.    Affirmed* 
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Perioiifl  ft  McQehee  and  J.  H.  Martin,  for 
plaintiff  in  error.  Bacon,  Miller  &  Brunson, 
J.  J.  Bull,  and  Hatcher  &  Carson,  for  defend- 
ant in  error. 

COBB,  J.  The  Exchange  Bank  of  Macon 
filed  an  equitable  petition  against  the  Peo- 
ple's Bank  of  Talbotton  praying  that  the 
defendant  be  required  to  transfer  on  its 
books  certain  shares  of  capital  stock  which 
had  been  transferred  to  plaintiff  by  one 
Bates.  The  defendant  answered  that  Estes 
was  largely  indebted  to  the  defendant,  and 
set  up  that  it  had  a  charter  lien  upon  the 
■lock  to  secure  the  payment  of  the  debt 
The  defendant  did  not,  in  its  answer,  pray 
for  any  affirmative  relief  against  the  plain- 
tiff either  by  way  of  set-off  or  otherwise. 
The  case  was  referred  to  an  auditor,  who 
was  authorized  to  pass  on  all  questions,  both 
of  law  and  fact  The  auditor  heard  the  case, 
and  filed  his  report,  finding  that  Estes  was 
largely  indebted  to  the  defendant  and  that 
It  had  a  lien  on  the  stock  In  controversy. 
The  plaintiff  filed  exceptions  of  law  and  fact, 
and  by  consent  the  presiding  Judge  passed 
upon, the  case  without  the  intervention  of  a 
jury.  The  court  rendered  a  decree  in  favor 
of  the  plaintiff  requiring  the  defendant  to 
transfer  the  stock  in  question.  The  defend- 
ant brought  the  case  to  this  court  and  the 
judgment  was  reyersed.  116  Ga.  820,  43  S. 
B.  209.  On  the  first  day  of  the  term  of  the 
superior  court  following  the  Judgment  of  re- 
Tersal,  the  remittitur  having  been  duly 
transmitted,  the  Judgment  of  the  Supreme 
Court  was  made  the  Judgrment  of  the  super- 
ior court.  On  the  following  day  the  case 
was  called,  and  counsel  for  plaintiff  moved 
to  dismiss  the  case.  Counsel  for  defendant 
objected  on  the  ground  that  It  was  entitled 
to  a  decree  in  conformity  with  the  Judg- 
caent  of  the  Supreme  Court  which  was,  in 
effect  a  confirmation  of  the  auditor's  re- 
port The  court  allowed  the  plaintiff  to 
Toluntarily  dismiss  the  case,  and  to  this 
Judgment  the  defendant  excepted. 

The  Code  declares  that  the  plaintiff  In 
any  case  in  any  court  may  dismiss  his  ac- 
tion, either  in  vacation  or  term  time.  Ciy. 
Code  1895,  §  504|.  And  that  a  petitioner 
may  dismiss  his  petition  at  any  time,  either 
in  term  or  vacation,  so  that  he  does  not 
thereby  prejudice  any  right  of  the  defend- 
ant; but  that  if  claims  by  way  of  set-off  or 
otherwise  have  been  set  up  by  the  answer, 
the  dismissal  of  the  petition  shall  not  inter- 
fere with  the  defendant's  right  to  a  hearing 
and  trial  on  such  claims  in  that  proceeding. 
ClT.  Code  1S95,  S  4970.  It  has  been  held 
that  the  plaintiff's  right  to  dismiss  cannot 
l>e  exercised  after  a  verdict  or  a  finding  by 
the  Judge,  which  is  equivalent  thereto,  has 
been  reached.  If  he  has  acquired  actual 
knowledge  of  the  verdict  or  finding,  whether 
the  same  has  been  published  or  not.  Mer- 
chants' Bank  v.  Bawls,  7  Ga.  191,  50  Am. 
Dec.  394;  Peeples  v.  Root,  48  Ga.  592;  Cher- 
46  S.B.-27 


ry  ▼.  Building  &  Loan  Association,  55  Ga. 
19:  Meador  v.  Bank,  66  Ga.  605  (4);  Bruns- 
wick Grocery  Company  y.  Railroad  Com- 
pany, 106  Ga.  272,  32  S.  W.  92,  71  Am.  St 
Rep.  248.  The  principle  at  the  foundation 
of  these  decisions  is  that,  after  a  party  has 
taken  the  chances  of  litigation,  and  knows 
what  Is  the  actual  result  reached  in  the  suit 
by  the  tribunal  which  is  to  pass  upon  it  he 
cannot  by  exercising  his  right  of  voluntary 
dismissal,  deprive  the  opposite  party  of  the 
victory  thus  gained.  It  is  knowledge  of  the 
actual,  not  of  the  possible,  result  of  a  case 
which  precludes  the  exercise  of  the  right  of 
dismissal.  When  a  verdict  In  favor  of  the 
defendant  has  been  reached,  but  not  return- 
ed into  court  and  the  plaintiff  in  some  way 
acquires  actual  knowledge  of  the  finding,  he 
cannot  exercise  his  right  to  voluntarily  dis- 
miss. The  right  of  voluntary  dismissal  ex- 
ists even  though  the  case  has  been  referred 
to  an  auditor  and  Is  in  process  of  determina- 
tion by  him.  Jackson  v.  Roane,  96  Ga.  40, 
23  S.  E.  118.  It  has  also  been  held  that  it 
was  the  right  of  a  plaintiff  In  ejectment 
after  a  Judgment  In  his  favor  had  been  set 
aside  by  the  Supreme  Court  to  dismiss  his 
action  at  any  time  before  the  case  was  tried 
again.  Bleckley  v.  White,  98  Ga.  594,  25 
S.  E.  592.  When  a  case  has  been  referred 
to  an  auditor,  and  he  has  made  his  report 
finding  in  favor  of  the  defendant  and  ex- 
ceptions both  of  law  and  fact  have  been 
filed  by  the  plaintiff,  his  right  to  voluntarily 
dismiss  the  case  exists  until  he  has  actual 
knowledge  of  what  is  the  determination  of 
the  questions  raised  by  the  exceptions  by 
the  tribunal  authorized  by  law  to  pass  upon 
them;  and.  If  the  case  be  brought  to  the 
Supreme  Court  and  under  the  decision  of 
that  court  in  the  then  condition  of  the 
pleadings  the  court  below  would  be  compel- 
led to  give  the  case  a  certain  direction  when 
It  came  before  him  for  final  decision,  •  the 
right  of  voluntary  dismissal  exists  until  the 
Judge  of  the  court  below  has  duly  announ- 
ced that  a  Judgment  will  be  rendered  carry- 
lug  into  effect  the  decision  of  the  Supreme 
Court.  It  was  argued  that  the  Judgment  of 
the  Supreme  Court  reversing  and  remanding 
the  case  was  equivalent  to  a  verdict.  The 
effect  of  that  Judgment  was  simply  to  re- 
mand the  case  to  the  court  below  to  be  final- 
ly disposed  of  according  to  the  law  as  de- 
clared by  the  Supreme  Court.  The  excep- 
tions of  law  and  fact  being  undisposed  of 
by  any  order  of  the  superior  court  and  no 
decree  having  been  entered  in  the  case,  the 
right  of  the  plaintiff  to  voluntarily  dismiss 
the  case  existed  until  there  was  an  order  of 
the  Judge,  oral  or  otherwise,  directing  a  de- 
cree entered  in  accordance  with  the  decision 
of  the  Supreme  Court  or  at  least  until  the 
Judge  had  announced  what  would  be  his  de- 
cision in  the  case  In  the  light  of  the  Judg- 
ment of  the  Supreme  Court  The  plaintiff 
knew  what  would  be  the  probable  result  of 
the  case  when  it  reached  the  superior  court 
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and  what  was  the  only  legally  possible  re- 
sult of  the  suit;  but  Its  right  to  dismiss  ex- 
isted until  it  knew  the  actual  result  of  the 
case  in  the  superior  court  The  court  hav- 
ing done  nothing  to  attempt  to  carry  Into 
effect  the  decision  of  the  Supreme  Court, 
there  was  no  error  in  allowing  the  plaintiff 
to  voluntarily  dismiss  the  case.  Great  stress 
was  laid  in  this  court  on  the  hardship  re- 
sulting from  the  dismissal  of  this  case  and 
placing  the  plaintiff  in  a  position  where  it 
could  again  litigate  with  the  defendant  the 
questions  passed  upon  by  the  auditor,  the 
Judge  of  the  superior  court,  and  the  Supreme 
Oourt.  No  greater  hardship  results  in  this 
case  than  In  any  other  case  where  the  plain- 
tiff has  been  allowed  to  dismiss  his  case  after 
a  trial  and  before  there  has  been  a  termina- 
tion of  the  litigation  by  verdict  or  Judg- 
ment, of  which  the  plaintiff  had  knowledge. 
Very  great  hardship  may  result  to  the  de- 
fendant from  allowing  the  plaintiff  to  exer- 
cise its  right  of  dismissal,  but  the  statute, 
the  decisions  of  the  Supreme  Court,  and  the 
practice  of  years  all  authorize  it  under  the 
limitations  above  referred  to,  and  after  a 
careful  consideration  of  the  present  case  we 
can  see  no  reason  to  take  It  out  of  the  gen- 
eral rule. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(119  Ga.  322) 

MACX)N  ft  B.  R.  00.  y.  BBVIS. 

(Supreme  Court  of  Georgia.    Jan.  12,  1904.) 

RAILROADS-KILLINQ     STOCK-^PRBSUMPTIONS 
— KVIDBNCB. 

1.  As  has  heretofore  been  ruled  by  this  court 
in  a  number  of  cases,  while  the  law  raises 
against  a  railway  company  a  presumption  of 
negligence  whenever  the  fact  is  made  to  ap- 
pear that  live  stock  was  killed  by  the  running 
of  its  cars,  yet  this  presumption  cannot  with- 
stand positive  and  uncontradicted  evidence  that 
the*  company's  employ^  exercised  ordinary  dili- 
gence, both  as  regards  maintaining  a  lookout 
for  stock  and  endeavoring  to  avoid  injury  to 
the  same  wheu  discovered;  and  relevant  testi- 
mony In  behalf  of  the  company  on  the  part  of 
its*  servants  cannot,  if  they  be  unimpeached, 
arbitrarily  be  disregarded  by  court  or  jury, 
upon  the  assumption  that  it  is  not,  In  point  of 
fact,  in  accord  with  the  truth. 

(a)  The  facts  of  the  present  case  bring  it 
within  these  rulings,  and  the  court  below  erred 
in  not  granting  the  defendant  company  a  new 
trial. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  La  Grange;  W. 
T.  Tuggle,  pro  hac  Judge. 

Action  by  0;  H.  Revls  against  the  Macon  & 
Birmingham  Railroad  <2lompany.  Judgment 
for  plaintiff.  Defendant  brings  error.  Re- 
versed. 

Longley  A  Longley,  for  plaintiff  in  error. 
B.  R.  Bradfleld,  Jr.,  for  defendant  in  error. 

TURNER,  J.  1.  The  plaintiff  below,  in 
support  of  his  contention  that  the  defendant 
railway  company  was  liable  to  him  in  dam- 

i  1.  See  Railroad!,  vol.  41.  Cent.  Dig.  fi  1581. 


ages  for  the  negligent  killing  of  his  horse,  in- 
troduced testimony  which  tended  to  establish 
the  following  state  of  facts:  The  horae  was 
killed  in  a  cut  some  10  feet  deep  at  a  point 
on  the  railroad  track  590  feet  below  a  cross- 
ing "on  an  upgrade."  A  few  moments  before 
the  train  by  which  the  horse  was  killed  ap- 
proached this  crossing  he  was  seen  "standing 
about  30  feet  from  the  track,"  and  when  the 
train  reached  the  crossing  the  horse  "jumped 
on  the  track  at  the  mouth  of  the  cut,"  285 
feet  below  the  crossing,  and  ran  in  this  cut, 
in  front  of  the  train,  a  distance  of  305  feet, 
before  being  struck.  The  horse  was  killed  on 
a  curve,  which  extended  a  considerable  dis- 
tance above  the  crossing,  and  therefore  could 
not  have  been  seen  by  the  engineer  until 
about  the  time  the  train  arrived  at  the  cross- 
ing, at  which  time  "the  danger  signal"  was 
blown.  The  "local  train,"  and  perhaps  oth- 
ers, had  been  known  to  stop  within  a  dis- 
tance of  590  feet  from  this  crossing,  which 
was  near  a  station;  but  the  train  which  ran 
aver  the  horse  was  "the  fast  train,"  which 
did  not  stop  at  that  station,  and  had  never 
been  seen  to  come  to  a  stop  within  that  dis- 
tance. The  railway  company  undertook  to 
overcome  the  prima  facie  case  thus  made  out 
by  the  plaintiff,  and  to  this  end  called  as  wit- 
nesses the  engineer  and  conductor  in  charge 
of  its  train  on  the  occasion  above  mentioned. 
The  engineer  testified:  "The  train  was  on 
schedule  time,  and  running  at  85  or  40  miles 
an  hour.  I  first  blew  the  whistle  for  the 
crossing.  As  the  engine  turned  the  curve,  I 
saw  the  horse  standing  off  about  25  or  30 
feet  from  track.  Nothing  to  indicate  his 
coming  toward  the  track.  Just  about  the 
time  I  reached  the  crossing,  the  horse  walk- 
ed tc  the  edge  of  the  cut  and  Jumped  down  on 
the  track.  I  immediately  shut  off  steam,  ap- 
plied the  emergency  brakes,  and  sounded  the 
danger  or  cattle  alarm.  It  was  on  a  curve  to 
the  left  I  was  looking  to  the  front,  and  the 
brakes  worked  perfectly.  I  did  all  in  my 
power  to  stop  the  train,  using  every  appliance 
on  the  engine.  I  did  not  reverse  the  engine. 
Engines  are  no  longer  reversed  since  the  im- 
proved air  brakes  are  used,  such  as  we  bad 
on  this  engine.  After  the  horse  jumped  down 
on  the  track,  he  ran  for  some  distance,  ontll 
finally  struck  by  the  engine.  At  the  time  he 
was  struck  the  speed  had  been  reduced  to 
something  under  five  miles  an  boor,  and 
would  have  been  stopped  before  the  second 
car  passed  by  him.  The  train  never  came  to 
a  standstill,  because  I  was  signaled  to  go 
ahead  by  conductor.  If  It  had  been  a  mem- 
ber of  my  family,  or  my  wife,  on  the  track, 
as  this  horse  was,  and  under  the  same  cir- 
cumstances, I  couldn't  have  stopped  the 
train.  I  can't  state  the  exact  distance  the 
train  run  after  the  horse  jumped  on  the 
track.  A  train  like  the  one  I  had  could.  In 
my  judgment,  be  stopped  in  150  or  175  yards. 
We  only  had  two  passenger  coaches,  but  a 
train  of  six  coaches,  with  good  air  brakes,  can 
be  stopped  in  as  short  a  space  as  one  with 
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two  coaches.  The  local  passenger  train  has 
been  stopped  a  number  of  times  within  the 
distance  testified  about  by  plaintiff's  witness- 
es, because  it  was  not  running  as  fast,  and  for 
the  further  reason  we  are  always  watching 
for  signals,  and  approach  the  stations  slower.** 
The  curve  tended  to  'impede  my  sight  from 
crossing  to  where  horse  was  killed.  There 
was  a  slight  upgrade  from  crossing.  There 
was  a  dip  in  the  road,  and  from  the  crossing 
to  where  the  horse  was  killed  was  slightiy  up- 
grade." The  testimony  of  the  conductor 
merely  went  to  corroborate  the  statement 
giyen  by  the  engineer  as  to  the  circumstances 
under  which  the  horse  was  killed.  The  fur- 
ther fact  was  brought  out  that  the  fireman  on 
that  train  at  that  time  was  no  longer  in  the 
employ  of  the  company. 

In  view  of  the  uncontradicted  testimony 
of  the  company's  engineer,  which  showed  not 
only  that  he  exercised  due  diligence  in  mahi- 
tahiing  a  lookout  for  stock,  but  that  he  used 
every  possible  effort  to  avoid  injury  to  the 
plaintiff's  horse,  we  cannot  but  agree  with 
counsel  for  the  defendant  company  that  a 
verdict  against  it  was  wholly  unwarranted. 
See,  in  tills  connection,  Georgia  R.  R.  Go.  v. 
Wall,  80  Ga.  202,  7  S.  E.  639,  and  the  cases 
dted  in  support  of  the  ruling  announced  In 
Seaboard  Air-Line  Ry.  v.  Walthour,  117  Ga. 
427,  43  8.  B.  720.  No  appearance  was  made 
in  this  court  in  behalf  of  the  prevailing  par- 
ty in  the  court  below,  so  the  theory  upon 
which  he  relied  for  a  recovery  is  purely  a 
matter  of  conjecture.  The  witnesses  introdu* 
ced  in  his  behalf  did  not  undertake  to  say, 
even  as  matter  of  opinion,  that  his  horse 
might  sooner  have  been  discovered,  or  that 
tbe  train  could  have  been  stopped  within  a 
shorter  distance  than  that  between  the  cross- 
ing and  the  point  at  which  the  animal  wzm 
overtaken  and  hurled  from  the  track.  Ac- 
cordingly, the  plaintiff's  case  was  essential- 
ly weaker  than  that  relied  on  by  the  plaintiffs 
in  Central  of  Ga.  Ry.  Co.  v.  Wazeibaum  & 
Co.,  Ill  Ga.  812,  35  S.  B.  645,  in  which  this 
court  held  that  the  testimony  introduced  by 
the  defendant  **was  practically  uncontradict- 
ed, for  the  mere  differences  of  opinion  among 
tbe  witnesses  as  to  time,  distances,  the  range 
ot  visioii,  etc.,  did  not  involve  questions  of 
credibility  or  produce  conflict  as  to  the  actual 
facts  of  the  occurrence."  There  was  in  this 
case  no  dispute  or  difference  of  opinion  as  to 
the  distance  between  the  crossing  and  the 
place  at  which  the  plaintiff's  horse  Jumped 
upon  the  track,  or  as  to  the  distance  the  train 
ran  after  the  engineer  discovered  the  pres- 
ence of  the  animal  in  a  situation  of  peril.  On 
the  contrary,  the  engineer  testified,  "I  can't 
state  the  exact  distance  the  train  ran  after 
tbe  horse  Jumped  on  the  track;"  and  he  cer- 
tainly did  not  undertake  to  say  that  the  wit- 
nesses in  behalf  of  the  plaintiff  did  not  cor- 
rectiy  give  the  distance  from  the  crossing  to 
the  place  where  the  horse  got  upon  the  track, 
or  were  mistaken  as  to  the  distance  the  train 
ran.   after  reaching  that  point,   before  the 


horse  was  overtaken  and  killed.  That  the 
engtaieer  further  testified  that,  In  his  Judg- 
ment, a  *traln  like  the  one"  he  had  could  "be 
stopped  in  150  or  175  yards"  cannot  be  re- 
garded as  authorizing  the  conclusion  that  he 
testified  falsely  when  he  said,  in  effect,  that 
It  was  impossible  for  him  to  stop  the  train 
In  time  to  avoid  Injury  to  the  animal.  He 
clearly  was  not  undertaking  to  impeach  him- 
self, or  to  in  any  way  qualify  his  unequivocal 
and  positive  statement  that  he  did  everything 
in  his  •'power  to  stop  the  train,  using  every 
appliance  on  tiie  engine,"  without  avail.  At 
best,  his  estimate  of  the  distance  within 
which  a  train  such  as  that  he  had  could  be 
stopped  was  merely  the  expression  of  an 
opinion  not  supported  by  the  actual  physical 
facts  to  which  he  swore.  The  better  view 
would  therefore  seem  to  be,  not  that  he  delib- 
erately committed  perjury  when  he  testified 
as  to  what  efforts  he  made  to  stop  the  train, 
but  that  the  opinion  he  expressed  was,  con- 
sidered in  the  light  of  the  facts  disclosed  by 
him,  obviously  erroneous,  and  entitied  to 
no  weight  whatsoever.  Even  had  this  opinion 
been  elicited  from  another  witness,  who  pro- 
fessed to  be  an  expert  on  the  question  as  to 
the  distance  within  which  a  train  of  a  certain 
description,  running  at  a  specified  rate  of 
speed,  could  be  stopped  upon  a  grade  similar 
to  that  upon  which  the  company's  train  was 
running  when  the  plaintiff's  horse  was  kill- 
ed, it  would  be  a  matter  of  grave  doubt 
whether  or  not  the  verdict  of  the  Jury  could 
lawfully  be  permitted  to  stand.  Indeed,  this 
court.  In  the  case  of  Atianta  &  Charlotte  Air- 
Line  Ry.  Co.  V.  Gravltt,  93  Ga.  370,  20  S.  £2. 
550,  26  L.  R.  A.  553,  44  Am.  St.  Rep.  145  (7), 
expressly  ruled  that:  "The  mere  opinion  of 
a  locomotive  engineer  that  a  heavy  passenger 
train  consisting  of  a  locomotive  and  six  cars, 
running  downgrade  at  forty-five  miles  an 
hour,  could  be  stopped  within  a  distance  of 
one  hundred  yards,  Is  not  suflicient  to  over- 
come the  positive  and  uncontradicted  evi- 
dence df  the  engineer  and  fireman  upon  the 
identical  train  that  all  was  done  which  could 
possibly  be  done  to  stop  it,  and  tliat  never- 
theless it  was  not  stopped  within  a  distance 
of  over  four  hundred  yards,  especially  when 
the  evidence  of « these  witnesses  was  strongly 
corroborated  by  others  who  were  experts  in 
such  matters."  In  other  words,  physical 
facts,  when  established  by  evidence  which 
stands  uncontradicted,  and  is  therefore  to  be 
taken  as  in  accord  with  the  truth,  have  a 
persuasive  insistence  which  cannot  be  light- 
ly or  arbitrarily  disregarded. 

It  may  further  be  noted  that  the  defend- 
ant company  accounted  for  the  absence  of 
the  fireman  who  was  on  its  train  at  the  time 
the  killing  of  the  plaintiff's  horse  occurred, 
the  fact  being  made  to  appear  that  this  em- 
pIoy6  was  no  longer  in  its  service.  In  view 
of  this  showing  as  to  the  reason  he  was  not 
Introduced  as  a  witness  by  the  company,  it 
is  clear  that  no  inference  unfavorable  to  it 
regarding  the  manner  in  which  It  conducted 
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its  defense  could  arise.  Weinkle  y.  B.  &  W. 
R.  R.  Co.,  107  Ga.  367.  372,  33  S.  B.  471 
;4);  Knox  y.  State,  112  6a.  373,  37  S.  E.  416 
(2);  Oentral  Ry.  Oo.  y.  Bernstein,  113  Ga. 
175,  180,  38  S.  B.  394  (5),  and  citations.  O&t- 
talnly,  the  mere  fact  tliat  the  fireman  was 
not  produced  and  sworn  as  a  witness  cannot 
be  considered  as  strengthening  the  plaintilTs 
case,  or  as  warranting  the  Jury  in  disregard- 
ing the  testimony  of  the  company's  engineer 
and  conductor. 

It  is  difficult  to  conceive  how  a  railway 
company  can  successfully  resist  an  action 
for  damages  brought  against  it  for  the  kill- 
ing of  liye  stock  if  the  defense  made  In  the 
present  case  can  properly  be  said  not  to  be 
such  as  demanded  a  finding  in  its  favor. 
The  Jury,  because  of  personal  knowledge, 
which  enabled  them  to  conclude  that  the 
company's  train  might  have  been  stopped 
within  a  distance  of  590  feet,  notwithstand- 
ing it  was  running  at  the  rate  of  "35  or  40 
miles  an  hour,"  may  have  been  entirely  satifr- 
fled  that  the  exercise  of  due  diligence  by  the 
engineer  would  have  averted  the  casualty. 
But,  if  so,  they  necessarily  predicated  their 
verdict,  not  upon  the  evidence  adduced  on 
the  trial  of  the  case,  but  upon  what  they 
knew,  or  thought  they  knew,  concerning  the 
questions  of  fact  upon  which  they  were 
called  on  to  pass.  We  cannot  undertake  to 
say,  as  matter  of  personal  knowledge,  with- 
in what  distance  such  a  train  as  that  which 
killed  the  plaintifTs  horse  could,  under  the 
circumstances  disclosed  by  the  evidence  In 
this  case,  be  brought  to  a  standstill;  nor  are 
we  at  liberty  to  take  Judicial  cognizance  that 
590  feet  was  (or  was  not)  a  sufficient  dis- 
tance within  which  to  bring  about  that  re- 
sult If,  in  point  of  fact,  the  train  of  the 
defendant  company  could  and  ought  to  have 
been  stopped  witliin  a  shorter  distance,  the 
plaintiff  should  have  sought  by  the  introduc- 
tion of  evidence  to  establish  the  real  truth 
in  this  regard.  The  grant  of  a  new  trial— 
which  will  be  the  effect  of  our  Judgment  in 
this  case-^will  afford  him  an  ample  oppor- 
tunity to  do  so. 

Judgment  reversed.  All  the  Justices  con- 
curring. 
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WALL  et  al.  v.  MERCER. 

(Supreme  Court  of  Georgia.     Jan.   12,  1904.) 

BILL    OF    EXCEPTIONS  —  EVIDENCE  —  ASSIGN- 
MENT OF  ERROR&-VENUE-JOINT  TRES- 
PASSERS—INJUNCTION. 

1.  What  purports  to  be  the  evidence  intro- 
daced  in  this  case  before  the  judge  on  an  ap- 
plication for  injunction  consisting  of  numerous 
affidavits  and  other  papers,  being  set  forth  in 
full  as  exhibits  to  the  bill  of  exceptions,  with- 
out any  attempt  to  abbreviate  or  brief  the 
same,  this  court  will  not  consider  any  assign- 
ment of  error  which  is  dependent  upon  the 
evidence. 

2.  Joint  trespassers  residing  in  different  coun- 
ties may  be  sued  for  damages  in  the  county  of 
the  residence  of  either;  and  joint  wrongdoers 
who  reside  in  different  counties,  who  are  in- 
solvent and  who  threaten  to  commit  trespasses, 


may.  In  a  proper  case,  be  enjoined  from  the 
commission  of  such  wrongs  in  one  petitloii 
brought  in  the  county  of  the  residence  of  any 
one  of  them. 

3.  The  allegations  of  the  petition  were  of 
such  a  character  as  to  authorize  the  granting 
of  the  in j  auction  which  is  oomplaiued  of. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court  Terrell  County; 
H.  C.  Sheffield,  Judge. 

Suit  by  J.  R.  Mercer  against  J.  M.  Watt 
and  others.  Judgment  for  plaintiff.  Defend- 
ants bring  error.    Affirmed. 

W.  H.  Gurr,  H.  A.  Wilkinson,  and  Perry 
A  Tipton,  for  plaintiffs  in  error.  M.  C.  Ed- 
wards and  J.  R.  Irwin,  for  defendant  in  ei^ 
ror. 

COBB,  J.  This  was  an  application  for 
an  injunction.  Mercer  ffied  his  petition,  ad- 
dressed to  the  superior  court  of  Terrell  coun- 
ty, against  Melton  Hay,  alleged  to  be  a  res- 
ident of  that  county,  John  M.  Wall,  whose 
place  of  residence  was  alleged  to  be  un- 
known, ^'on  account  of  the  fact  that  he  is  a 
bird  of  passage,  alternating  between  Terrell 
and  Worth  counties,*'  and  N.  Powell,  al- 
leged to  reside  in  Terrell  county.  The  peti- 
tion sets  forttt  that  Mercer  was  the  owner  of 
a  tract  of  land  containing  40  acres,  situated 
in  Terrell  county,  and  that  Wall,  without  any 
pretense  of  right,  set  up  claim  of  title  to  the 
same  property.  The  petition  alleges  in  great 
detail  negotiations  between  Mercer  and  Wall 
which  it  is  claimed  resulted  in  the  purchase 
by  Mercer  from  the  wife  of  Wall  of  a  tract  of 
land  which  embraced  the  40  acres  in  dispute. 
It  was  alleged  that  Hay,  Wall,  Powell,  and 
other  persons  not  named,  had  colluded  to 
drive  the  tenant  of  Mercer  from  the  prop- 
erty  in  dispute  and  take  possession  of  the 
same;  that  these  parties  had  actually  tak- 
en possession  of  a  house  located  on  the  tract 
of  land;  that  they  threaten  to  shoot  Mercer's 
tenant  if  he  attempts  to  enter  the  houaep 
keep  weapons  on  the  premises,  have  Issued 
a  number  of  warrants  for  the  tenants,  and 
misuse  and  maltreat  them  continuously;  that 
Hay,  Wall,  and  Powell  are  all  insolvent; 
that  they  are  threatening  to  gather  the  crop, 
although  they  did  not  plant  or  cultivate  it, 
are  preventing  Mercer's  hands  from  'cultivat- 
ing the  crop,  and  are  threatening  to  destroy 
the  crops  growing  In  the  field;  that  on  ac- 
count of  the  menaces,  threats,  and  unlawful 
acts  on  the  part  of  Hay  and  Wall,  Mercer 
has  already  suffered  damage,  and  will  suf- 
fer irreparable  damage  in  the  future,  unless 
the  defendants  are  enjoined  from  acts  of 
violence  and  trespass  of  the  character  al- 
ready committed.  The  prayers  of  the  peti- 
tion were  that  Hay,  Wall,  and  Powell,  and 
all  others  in  collusion  with  them,  be  restrain- 
ed from  keeping  possession  of  the  premises, 
or  attempting  to  keep  petitioner  and  his  ten- 
ants out;  from  gathering  the  crops  made  on 
the  premises;  from  having  petitioner's  ten- 
ants and  employes  arrested  for  occupying 
the  premises  or  gathering  the  crops  thereon; 
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from  proceeding  in  any  court  to  leiie  the 
premises,  or  tbe  crop  grown  thereon;   from 
interfering  in  any  manner  with  petitioner, 
his  tenants,  employes,  or  other  persons  act- 
ing for  him  in-the  performance  of  such  legal 
acts  in  connection  with  the  premises;   from 
doing  anything  in  connection  with  the  prop- 
erty,  except  by  appropriate  proceedings  in 
tills  case;  and  for  general  relief.    Upon  this 
petition  the  Judge  granted  an  order  restrain- 
ing the  defendants  from  doing  the  acts  there- 
in named,  and  a  rule  nisi  calling  upon  them 
to  show  cause  why  an  injunction  should  not 
be  granted.    At  the  hearing  the  defendant 
Hay  appeared,  and  showed  for  cause  against 
the  granting  of  the  injunction  a  plea  to  the 
jurisdiction,  alleging  that  he  was  not  a  res- 
ident of  Terrell  county,  but  was  at  the  time 
the  petition  was  filed  a  resident  of  the  coun- 
ty of  Worth;  and  also  an  answer,  in  which 
he  denied  all  of  the  material  allegations  of 
the  petition,  so  far  as  they  concerned  him, 
alleging  that  he  was  an  employ^  of  Wall  to 
temporarily  occupy  the  premises  referred  to, 
and  that  he  had  no  interest  at  all  in  the  mat- 
ters at  issue  between  Wall  and  Mercer.    Wall 
appeared,  and  showed  for  cause  against  the 
granting  of  the  injunction  a  plea  to  the  Ju- 
risdiction, in  which  he  alleged  that  he  did 
not  reside  in  Terrell  county,  but  was  a  res- 
ident of  Worth  county,  at  the  date  of  the 
filing  of  the  petition;  and  also  a  demurrer, 
in  which  it  was  set  up  that  the  petition  did 
not  allege  such  facts  as  to  give  the.  court  ju- 
risdiction of  his  person;    that  there  is  no 
equity  in  the  petition;  that  it  appears  that 
Mrs.  Wall  is  a  necessary  party  to  the  peti- 
tion;  and  various  other  grounds  amplifying 
these  grounds  of  the  demurrer;  and  also  an 
answer,  denying  the  material  allegations  of 
the  petition,  so  far  as  they  alleged  wrong- 
ful  acts  on  his  part    Powell  filed  no  de- 
morrer,  plea,  or  answer.    Numerous  afflda- 
TitB  were  introduced,  and  after  hearing  evi- 
dence the  court  passed  an  order  enjoining 
the  defendants  from  interfering  in  any  man- 
ner with  the  plaintiff,  his  agents  or  tenants, 
in    working,    gathering,    or    marketing    the 
crops  growing  on  the  land  in  dispute;   from 
interfering  in  any  manner  with  the  plaintiff 
in  going  upon  or  over  the  land,  or  attempting 
to  prevent  plaintiff,  his  agents  or  servants, 
from  the  free  use  and  possession  of  that  part 
of   the  land  now  in  his  possession,  and  in 
cultivation   by    him;    from   instituting   any 
legal  proceedings  other  than  what  might  be 
appropriate  in  this  case  to  dispossess  the 
plaintiff;  and  from  seizing  the  crops  by  any 
process  other  than  such  as  might  be  Issued 
under  the  authority  of  an  order  in  this  case. 
That  part  of  the  prayer  which  sought  to  en- 
join the  defendants  from  keeping  possession 
of  tbat  part  of  the  premises  which  was  al- 
ready in  their  possession  was  denied,  there 
being  nothing  in   the  order  to  disturb  the 
status  of  the  parties  as  it  existed  at  the  time 
tbe  petition  was  filed.    The  order,  interpreted 
in  tbe  light  of  the  pleadings,  indicated  that 


the  judge  had  found  from  the  evidence  that 
the  plaintiff  was  in  possesston  of  one  part 
of  the  property,  and  that  the  defendants 
were  in  possession  of  another  part;  and  he 
enjoined  the  defendants  from  interfering 
with  the  possession  of  the  plaintiff,  and  re- 
fused to  enjoin  them  from  keeping  posses- 
sion of  that  part  which  they  had  acquired 
possession  of  before  the  petition  was  filed. 
To  the  granting  of  this  order,  Hay  and  Wall 
excepted,  alleging  that  the  court  erred  in 
holding  that  it  had  jurisdiction  of  either  of 
them;  that  it  was  error  to  proceed  with  the 
case  in  the  absence  of  Mrs.  Wall,  who  was  a 
necessary  party;  that  the  court  erred  in 
holding  that  there  was  equity  in  the  petition; 
in  holding  that  plaintiff  was  in  lawful  pos- 
session of  the  land,  or  had  any  rights  in  the 
crops  growing  thereon,  as  it  was  shown  that 
Wall  was  in  lawful  possession  of  the  land 
and  the  crops  in  dispute;  in  holding  that 
Wall  was  not  in  possession  of  the  land;  in 
passing  an  order  which  was  in  its  nature 
mandatory,  and  having  the  effect  to  dispos- 
sess the  defendants;  and  that  the  order  it- 
self was  uncertain,  indefinite,  and  contradic- 
tory. 

1.  There  was  no  bona  fide  attempt  to  brief 
the  evidence.  AfiSdavits  and  other  papers 
are  set  out  in  full,  with  no  attempt  at  ab- 
breviation. This  court  cannot  treat  as  a 
brief  of  evidence  any  document  which  is  not 
briefed  in  the  manner  required  by  law. 
Price  V.  High,  108  Ga.  145,  33  S.  B.  956;  Ans- 
ley  V.  Davidson,  110  Ga.  279,  34  S.  B.  611; 
Collins  Park  R.  Co.  v.  Ware,  110  Ga.  307, 
35  S.  E.  121;  Buchanan  v.  McLain,  110  Ga. 
479,  35  S.  B.  665;  Bond  v.  Winn,  113  Ga. 
18,  38  S.  B.  828.  No  question  made  in  the 
record  which  is  dependent  upon  the  evi- 
dence can,  therefore,  be  considered,  but  it 
will  be  presumed  that  there  was  sufficient 
evidence  to  authorize  the  judge's  findings. 

2.  It  remains,  therefore,  to  be  determined 
whether  the  order  passed  was  authorized  by 
the  pleadings.  The  order  indicates  that  the 
judge  found  from  the  evidence  that  the  plain- 
tiff was  in  possession  of  a  certain  portion  of 
the  land,  and  the  defendants  were  simply 
enjoined  from  interfering  with  the  plain- 
tiffs possession.  He  also  found  that  the  de- 
fendants were  in  possession  of  the  house,  and 
he  refused  to  pass  any  order  having  the  ef- 
fect to  disturb  this  possession.  There  were 
in  the  petition  averments  which  were  suffi- 
cient to  show  that  prior  to  the  filing  of  the 
petition  the  defendants  had  been  guilty  of 
acts  amounting  to  a  trespass  upon  the  plain- 
tiff's right  of  possession,  and  that  they  were 
threatening  to  commit  similar  acts  in  the 
future.  In  the  light  of  the  fact  that  the  de- 
fendants were  insolvent,  it  seems  that  the 
petition  set  forth  sufficient  reasons  for  the 
inteipositlon  of  a  court  of  equity  to  restrain 
the  threatened  trespass.  It  is  said,  though, 
that,  even  if  this  be  true,  the  court  had  no 
jurisdiction  to  enjoin  either  Hay  or  Wall, 
because  they  were  not  residents  of  Terrell 
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county.  So  far  as  Hay  Is  concerned,  It  was 
distinctly  alleged  in  the  petition  that  he  re- 
sided In  Terrell  county;  and,  while  this  was 
denied  in  his  plea  to  the  Jurisdiction,  the 
judge  must  have  reached  the  conclusion  that 
the  evidence  was  not  sufficient  to  establish 
his  claim  of  nonresidence.  The  petition  did 
not  in  distinct  terms  allege  that  Wall  was  a 
resident  of  Terrell  county.  In  fact,  the  aver- 
ments of  the  petition  might  be  construed  as 
a  failure  to  allege  anything  In  reference  to 
his  residence.  But  let  it  be  conceded  that 
he  is  a  resident  of  Worth  county.  The  alle- 
gations of  the  petition  are  sufficient  to  show 
that  he  and  Hay  were  colluding  to  disturb 
the  possession  of  the  plaintiff;  that,  as  a  re- 
sult of  this  collusion,  they  severally  and 
Jointly  committed  acts  of  trespass;  and  that 
both  were  threatening  to  continue  in  the  com- 
mission of  such  acts  in  the  future.  The  al- 
legations were  sufficient  to  make  them  Joint 
wrongdoers.  For  past  acts  of  trespass  they 
were  Joint  trespassers,  and,  under  the  Con- 
stitution, both  could  be  sued  In  the  county 
of  the  residence  of  either.  And  where  an 
appeal  is  made  to  a  court  of  equity  to  en- 
Join  the  commission  of  future  acts  of  tres- 
pass by  them,  we  see  no  reason  why  the  su- 
perior court  of  the  county  of  the  residence 
of  either  might  not  take  Jurisdiction  to  re- 
strain them  from  the  commission  of  Joint 
wrongs  which  they  were  threatening  to  com- 
mit If  this  were  not  true,  then,  where  a 
large  number  of  insolvents  who  reside  in 
different  counties  conspire  to  commit  acts  of 
trespass,  it  would  be  incumbent  upon  the 
person  who  was  to  become  the  victim  of  the 
Joint  wrong,  If  actually  committed,  to  file 
separate  applications  for  injunction  in  ev- 
ery county  where  any  of  the  wrongdoers 
may  reside.  Such,  of  course,  cannot  be  the 
law.  This  case  is  clearly  distinguishable 
from  Townsend  v.  Brinson,  117  Ga.  375,  43 
S.  E.  748.  In  that  case  no  equitable  relief 
at  all  was  prayed  against  the  resident  defend- 
ant, and  the  equitable  relief  prayed  against 
the  nonresident  was  of  such  a  nature  that 
the  resident  defendant  was  not  in  any  man- 
ner concerned  therein.  If  at  the  final  hear- 
ing in  the  present  case  it  should  be  found  by 
the  Jury  that  neither  Hay  nor  Wall  was  a 
resident  of  Terrell  county,  and  that  they 
were  not  in  collusion  with  Powell,  no  final 
decree  can  be  entered  against  either  Hay  or 
Wall.  And  if  they  should  find  that  Hay  was 
and  Wall  was  not,  no  decree  can  be  entered 
against  Wall  in  reference  to  any  matter  not 
connected  with  the  combination  entered  into 
between  him  and  Hay  and  Powell  to  disturb 
the  possession  of  Mercer.  The  allegations  of 
the  petition  were  such  as  to  authorize  the 
Judge  to  pass  the  order  complained  of,  and 
no  satisfactory  reason  appears  to  us  why 
there  should  be  a  reversal  of  the  Judgment, 
either  in  whole  or  in  part.  It  is  true  that  the 
Judge  enjoined  the  defendants  from  insti- 
tuting legal  proceedings  against  the  plain- 
tiff, except  by  appropriate  proceedings  in  the 


superior  court  of  Terrell  county  as  a  court 
of  equity.  Of  course,  if  the  defendants  should 
make  it  appear  at  any  time  that  they  should 
be  permitted  to  institute  legal  proceedings  in 
other  courts,  the  Judge  would  modify  the 
order  so  as  to  permit  this  to  be  done.  In 
the  meantime  the  effect  of  the  order  will  be 
simply  to  prevent  the  defendants  from  in- 
stituting legal  proceedings  for  the  purpose 
of  harasshig  the  plaintiff,  and  a  court  of  eq- 
uity can  legitimately  exorcise  its  power  of  in- 
junction to  prevent  such  wrongs. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 

(119  Ga.  854) 

OHBSTATEE    PYRITES    CO.    v.    OAVBN- 

DBRS  CREEK  GOLD  MIN.  CO. 

(Supreme  Court  of  Georgia.     Jan.   13,  1904.) 

EMINENT  DOMAIN— RIGHT  TO  EXERCISE— 
FOREIGN  CORPORATIONS. 

1.  A  corporation  chartered  under  the  laws  of 
another  state  cannot  exercise  the  risht  of  emi- 
nent domain  in  this  state  without  the  consent 
of  the  Legislature  expressly  given. 

2.  Sections  650-657  of  the  Political  Code  of 
1895,  giving  to  private  mining  corporations  the 
right  of  eminent  domain,  even  if  constitutional, 
apply  only  to  corporations  chartered  within  this 
state. 

3.  Under  the  facts  of  the  present  case  the 
remedy  at  law  was  not  as  complete  as  the  one 
in  equity. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Lumpkin  Coun- 
ty; J.  J.  Kinsey,  Jlldge. 

Action  by  the  Chestatee  Pyrites  Company 
against  the  Cavenders  Creek  Gold  Mining 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Reversed. 

H.  H.  Perry  and  W.  A.  Charters,  for  plain- 
tiff in  error.  J.  W.  Underwood,  R.  H.  Baker, 
and  H.  H.  Dean,  for  defendant  in  error. 

SIMMONS,  C.  J.  The  Chestatee  Pyrites 
Company  filed  an  equitable  petition  against 
the  Cavenders  Creek  Gold  Mining  Company. 
The  petition  alleged  that  the  plaintiff  owned 
and  possessed  certain  tracts  of  land  through 
which  ran  the  Chestatee  river;  that  It  had 
developed  on  said  land  at  great  expense  a 
pyrites  mine,  from  which  it  was  actually  en- 
gaged in  taking  out  ore;  that  it  had  purchas- 
ed the  land  on  both  sides  of  a  large  water 
power  in  the  Chestatee  river,  a  nonnavigable 
stream,  owned  this  water  power,  and  had  also 
purchased  the  right  to  overflow  the  adjoin- 
ing lands  by  the  erection  of  a  dam  in  this 
stream;  that  it  had  purchased  this  water 
power  for  the  purpose  of  developing  and 
working  its  mine;  that  the  Chestatee  river 
is  partially  formed  by  four  named  streams 
which  empty  into  it  above  the  plaintiff's  land 
and  augment  the  waters  of  the  river  which 
flow  over  plaintiff's  lands.  The  plaintlff  also 
alleged  that  all  of  the  water  is  essential  to 
the  proper  operation  of  its  mine,  but  that 
the  defendant,  a  corporation  chartered  under 

f  1.  See  Eminent  Domain,  vol.  18,  Cent.  Die  I  St. 


6a.) 


CHESTATBE  PTRTTES  CO.  v.  CAVBNDBRS  CREEK  GOLD  MIN.CO. 


423 


the  laws  of  North  Carolina,  had  bought  lands 
above  the  property  of  plaintiff  for  the  purpose 
of  operating  a  gold  mine,  and  had  given  notice 
that  It  would  proceed  under  Pol.  Code  1895, 
S  650  et  seq.,  and  Civ.  Code  1895,  §  4685, 
to  condemn  the  water  In  the  four  tributary 
streams  above  mentioned,  and  divert  it  from 
the  river  by  means  of  ditches  and  canals  to 
Its  mine,  returning  it  to  the  river  below  the 
land  of  plaintiff,  and  had  fixed  a  date  for 
arbitrators  to  meet  to  pass  upon  the  necessity 
for  such  condemnation  and  the  amount  of 
damages  to  the  plaintiff.  The  petition  char- 
ged that  the  defendant  was  a  foreign  cor- 
poration, and  had  no  power  or  authority  un- 
der the  Code  and  the  acts  amendatory  there- 
of to  condemn  private  property  for  its  own 
use.  It  further  alleged  that,  even  if  the  Code 
applied  to  foreign  corporations,  the  sections 
under  which  the  proceedings  were  to  be  had 
were  unconstitutional;  that  these  sections 
Bought  to  give  the  power  to  condemn  for  a 
private  use,  and  not  for  a  use  by  the  public. 
The  answer  admitted  that  the  defendant  was 
a  corporation  organized  under  the  laws  of 
North  Carolina,  but  insisted  that  the  Code 
sections  apply  as  well  to  foreign  as  to  domes- 
tic corporations.  The  view  we  take  of  the 
case  renders  it  unnecessary  to  decide  upon 
the  yalidlty  of  these  Code  sections. 

1.  The  right  of  eminent  domain  is  a  sov- 
ereign right  of  the  state.  It  is  inherent  in 
every  sovereignty,  and  existed  before  consti- 
tutions were  adopted.  It  lies  dormant  until 
the  Legislature  sets  It  in  motion.  As  the 
Legislature  cannot  in  every  case  supervise 
the  condemnation,  it  may  confer  the  power 
upon  agencies.  These  agencies  may  be  indi- 
viduals or  corporations,  and  the  Legislature 
may  even  confer  this  power  upon  foreign 
corporations  or  individuals  living  in  another 
state.  The  power  thus  conferred  is  always 
to  be  strictly  construed,  and  will  not  be  per- 
mitted to  be  exercised  except  where  it  Is  af- 
firmatively granted.  Its  grant  is  in  deroga- 
tion of  common  right,  and  is  the  exercise  of 
one  of  the  highest  of  the  powers  of  sover- 
eignty. Where,  therefore, -a  private  individ- 
ual or  corporation  seeks  to  take  the  property 
of  another  under  the  power  of  eminent  do- 
main, afiirmative  authority  for  the  exercise 
of  the  power  must  be  shown.  The  power 
may  be  conferred  either  by  a  special  act  cre- 
ating the  corporation  or  by  general  acts  re- 
lating to  all  corporations  of  designated  class- 
es. If  a  foreign  corporation  undertakes  in. 
this  state  to  condemn  private  property,  it 
must  show  legislative  authority  to  do  so. 
We  have  searched  the  authorities  diligently  to 
ascertain  If  any  court  has  ever  decided  that 
a  foreign  corporation  could  exercise  the  right 
of  eminent  domain  without  legislative  au- 
thority from  the  state  wherein  it  proposes 
to  exercise  the  right,  and  have  been  unable 
to  find  a  single  case  so  holding.  All  the 
courts  seem  to  hold  that  this  right  of  emi- 
nent domain  does  not  exist  as  a  matter  of 
comity  between  the  states,  and  all  hold,  so 


far  as  we  can  find,  that  a  foreign  corpora- 
tion must  have  affirmative  authority  from 
the  state  in  which  it  proposes  to  exercise  the 
right.  "A  railroad  company  or  other  quasi 
public  corporation  cannot  exercise  the  right 
of  eminent  domain  in  another  state  than  that 
by  which  It  was  created,  unless  it  is  express 
ly  or  Impliedly  authorized  to  do  so  by  the 
laws  of  such  other  state.  Such  power  does 
not  come  within  the  rule  of  comity."  Clark 
&  Mar.  Priv.  Corp.  p.  2784,  §  854.  Judge 
Thompson,  in  his  excellent  and  valuable 
work  on  Corporations  (vol.  6,  S  7932),  says: 
•The  power  of  a  private  corporation  to  ac- 
quire private  property  for  the  public  purposes 
for  which  it  may  have  been  chartered  is  a 
power  which  comes  to  it  alone  through  the 
delegation  by  the  state  of  its  sovereign  ri^t 
of  eminent  domain.  The  power  cannot, 
therefore,  be  exercised  by  a  foreign  corpora- 
tion on  a  mere  principle  of  comity,  because 
it  will  never  be  presumed,  in  the  absence  of 
affirmative  legislation,  that  the  state '  dele- 
gates any  part  of  its  sovereignty  to  a  for- 
eign corporation.  It  may  be  stated  with  con- 
fidence in  every  case  that  this  power  cannot  . 
be  exercised  by  a  corporation  created  under 
the  laws  of  one  state  or  country  within  the 
limits  of  another  state  or  country,  without 
the  consent  of  the  Legislature  of  that  other 
state  or  country  affirmatively  expressed." 
We  are  satisfied  to  close  this  part  of  the  opin- 
ion with  this  authority  from  so  eminent  an 
author. 

2.  The  defendant  in  error  claimed,  how- 
ever, that  sections  650-657  of  the  Political 
Code  of  1895  are  broad  enough  to  include 
foreign  corporations.  We  think  that  they 
should  not  be  so  construed.  We  think  that 
the  Legislature  cannot  be  held  to  have  grant- 
ed the  right  of  eminent  domain— one  of  the 
highest  of  the  sovereign  rights  of  the  state— 
to  any  and  every  corporation  which  may  be 
created  by  any  other  state  or  country.  These 
sections  must  be  construed  strictly.  We  can- 
not believe  that  the  Legislature,  by  the  use 
of  the  words  "any  corporation,"  intended  to 
confer  part  of  the  sovereignty  of  the  state 
upon  every  corporation  created  in  any  state 
or  country  in  the  world  which  might  be  en- 
gaged in  one  of  the  businesses  designated  in 
these  sections.  As  Judge  Thompson  says  In 
the  quotation  above:  "It  will  never  be  pre- 
sumed, in  the  absence  of  affirmative  legisla- 
tion, that  the  state  delegates  any  part  of  its 
sovereignty  to  a  foreign  corporation.  •  •  • 
This  power  cannot  be  exercised  by  a  [foreign] 
corporation  •  ♦  ♦  without  the  consent  of 
the  Legislature  ♦  ♦  ♦  affirmatively  ex- 
pressed." Had  the  Legislature  intended  to 
confer  this  power  upon  foreign  mining  cor- 
porations, it  would  have  done  so,  as  it  did  in 
conferring  similar  powers  upon  foreign  tele- 
graph companies  in  the  act  of  1889  (Civ.  Code 
1895,  §  2347),  where  it  said,  "Any  telegraph 
company  chartered  by  the  laws  of  this  or 
any  other  state  of  the  United  States,"  etc. 
This  last-cited  act  and  Code  section  express- 
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ly  confer  the  power  upon  telegraph  companies 
chartered  by  a  sister  state,  which  Is  an  an- 
swer to  the  argument  of  counsel  that  the 
cases  of  Savannah  Ry.  Go.  y.  Postal  Tel. 
Gable  Co.,  112  Ga.  Ml,  88  S.  B.  363,  Id., 
113  6a.  916,  39  S.  E.  399,  and  Id.,  116  Ga. 
664,  42  S.  E.  1,  recognized  that  land  In  this 
state  may  be  condemned  by  a  corporation 
chartered  by  another  state.  Our  Code  de- 
clares that  "any  ♦  ♦  ♦  corporation  who 
may  be  actually  engaged  in  the  business  of 
mining"  certain  metals  or  minerals  shall  have 
the  right  to  condemn  private  property.  This 
language  seems  very  broad—broad  enough  to 
include  both  domestic  and  foreign  corpora- 
tions doing  business  of  the  designated  kind 
in  any  state  or  country;  but,  as  has  been 
shown,  statutes  conferring  the  right  of  emi- 
nent domain  must  be  construed  strictly,  and 
courts  will  never  assume,  In  the  absence  of 
affirmative  legislation^  that  It  was  intended 
to  grant  such  powers  to  corporations  over 
which  the  Legislature  had  no  control.  Since 
the  adoption  of  the  Code  of  1863,  the  Legis- 
lature has  reserved  to  itself  the  right  to 
change  or  modify  the  charters  of  corpora- 
tions of  its  creation,  and  to  control  the  con- 
duct of  such  corporations.  It  has  no  such 
powers  with  regard  to  a  foreign  corporation. 
In  an  act  governing  procedure,  or  of  a  reme- 
dial nature,  such  words  as  are  used  In  these 
Code  sections  would  probably  be  held  to  em- 
brace all  corporations,  foreign  and  domestic, 
for  such  an  act  would  receive  a  liberal  con- 
struction. But  acts  granting  powers  in  dero- 
gation of  common  right  must  always  be  con- 
strued strictly,  and  these  words  held  not  to 
include  foreign  corporations. 

3.  It  was  argued  that  the  plaintUf  had  a 
complete  remedy  at  law.  After  much  reflec- 
tion, we  have  concluded  that  the  remedy  at 
law  was  not  as  complete  as  the  remedy  In 
equity.  The  remedy  at  law  pointed  out  by 
counsel  for  the  defendant  In  error  was  for 
the  plaintiff  to  go  before  the  arbitrators,  and 
there  make  the  questions  raised  by  his  peti- 
tion in  this  case,  and,  in  the  event  of  an  ad- 
verse decision,  to  renew  the  points  on  an  ap- 
peal to  the  superior  court  In  the  first  place, 
we  think  that  the  arbitrators  could  not  en- 
tertain a  motion  to  dismiss  the  condemna- 
tion proceedings  on  the  ground  that  the  gold 
mining  company  had  no  authority  to  institute 
them.  Under  the  Code  the  arbitrators'  only 
duties  are  to  pass  upon  the  necessity  for  the 
condemnation  and  the  amount  of  damage  to 
the  owner  of  the  property  condemned.  Even 
If  they  could  have  decided  as  to  the  authority 
of  the  gold  mining  company  to  institute  the 
proceedings,  and  had  decided  in  favor  of 
such  authority,  and  there  had  been  an  appeal 
to  the  superior  court,  the  gold  mining  com- 
pany could  have  tendered  the  amount  of  dam- 
ages fixed,  and  could  then  have  proceeded  to 
dig  its  ditches  and  divert  the  water  regard- 
less of  the  appeal.  Equity,  on  the  other 
hand,  immediately  stops  the  Illegal  proceed- 
ings, and  prevents  any  Illegal  act    We  think. 


therefore,  that  the  remedy  at  law  was  not 
as  complete  as  the  one  In  equity.  For  the 
reasons  given,  we  think  that  the  court  should 
have  granted  the  Injunction,  and  that  It  was 
error  to  refuse  It 

Judgment  reversed.    All  the  Justices  con- 
curring, except  CANDLER,  J.,  disqualified. 


(119  Oa.  351) 
BANK  OF  OULLODEN  v.  BANK  OF  FOBr 

SYTH. 

(Supreme  Court  of  Georgia.    Jan.  12»  1904.) 

SUPREME  COURT— JURISDICTION— BILL  OF  KX- 
CBPTIONa-RBTURN  DAY. 

1.  Parties  cannot  by  consent  confer  jurisdic- 
tion upon  this  court  to  hear  and  determine  a 
case  at  a  term  prior  to  that  to  which  the  case 
Ib  by  law  returnable. 

2.  The  return  term  fixed  by  law  for  ordinary 
bills  of  exceptions  is  the  first  term  of  this  court 
which  begins  after  the  expiration  of  30  days 
from  the  filing  of  the  bill  of  exceptions  in  the 
ofllce  of  the  clerk  of  the  trial  court. 

3.  The  bill  of  exceptions  in  the  present  case, 
haTing  been  filed  in  the  office  of  the  clerk  of 
the  trial  court  within  less  than  30  days  before 
the  first  day  of  the  October  term,  1903,  was 
properlv  placed  on  the  docket  of  the  March 
term,  1904,  notwithstanding  the  bill  of  excep- 
tions and  record  reached  the  office  of  the  clerk 
of  the  Supreme  Court  more  than  20  days  be- 
fore the  first  day  of  the  October  term,  1903, 
and  therefore  before  the  return  day  for  that 
term. 


4.  The  ruling  in  Logan  t.  Western  &  Atlantic 
Railroad  Company,  £2  S.  a  680,  88  Ga.  488, 
followed. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Monroe  County. 

Action  between  the  Bank  of  Cnlloden  and 
the  Bank  of  Forsyth.  From  a  judgment  the 
Bank  of  Cnlloden  brings  error.  Motion  to 
transfer  denied. 

Robt  L.  Berner,  for  plaintiff  in  error. 
Hardeman,  Davla,  Turner  &  Jones,  for  de- 
fendant in  error. 

COBB,  J.  The  bill  of  exceptions  in' this 
case  was  filed  in  the  ofllce  of  the  derk  of 
the  trial  court  on  the  10th  day  of  September, 
1908,  which  was  less  than  80  days  before  the 
first  day  of  the  October  term,  1903.  The  bUl 
of  exceptions  and  record  reached  the  ofllce 
of  the  clerk  of  this  court  on  the  11th  day  of 
September,  1908,  i;^hich  was  more  than  20 
days  before  the  commencement  of  the  Octo- 
ber term,  1903,  and  therefore  before  the  re- 
turn day  for  that  term.  As  the  case  was 
brought  to  tliiB  comrt  upon  an  ordinary  writ 
of  error,  the  clerk  entered  the  case  upon  the 
docket  of  the  March  term,  1904.  Under  the 
ruling  of  this  court  in  Logan  ▼.  Western  & 
Atlantic  Raihroad  Company,  86  Ga.  493,  12 
S.  B.  586,  the  clerk  had  no  antbority  to  do 
other  than  docket  the  case  as  he  did.  Coun- 
sel for  both  parties  now  unite  in  an  applica- 
tion to  have  the  case  transferred  from  the 
docket  of  the  March  term,  1904,  to  the  docket 
of  the  October  term,  1903.  As  this  court  has 
no  jurisdiction  of  the  case  until  the  March 
term  arrives,  it  has  no  authority  to  tranafei 
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the  caM  as  prayed,  and  neither  coaniri  nor 
parties  can  by  consent  confer  npon  this  court 
Jurisdiction  of  the  case.   The  motion  to  trans* 
f  er  must  be  denied. 
Motion  denied.    All  the  Justlcea  conenr. 


(119  Oa.  S81) 

WESTERN  &  A.  R.  00.  t.  ROBINSON. 
(Supreme  Conrt  of  Georgia.     Jan.  12,  1004.) 

RAILROADS— KILUNO  STOCK— BYIDSNCS. 

1.  When  this  case  was  here  before,  tliis  court 
decided  that  the  positive  and  uncontradicted 
evidence  of  the  servants  of  the  company  over- 
came the  presumption  of  neffligence,  and  that 
the  plaintiff  coald  not  recover.  On  the  second 
trial  the  evidence  was  the  same,  except  that 
the  plaintiff  introduced  expert  witnesses  who 
testified  that  in  their  opiniou  the  train  could 
have  been  stopped  in  a  shorter  distance  than 
the  engineer  stated.  Under  the  ruling  in  the 
case  of  Central  of  Ga.  Ry.  Go.  v.  Waxelbanm, 
35  S.  E  645,  111  Ga.  812,  this  expert  evi- 
dence did  not  impeach  or  contradict  the  fact 
tesitfied  to  by  the  engineer,  that  he  used  ail 
the  means  at  his  command  (stating  what  he 
had  done),  and  that  he  could  not  stop  the  train 
before  running  over  the  animal.  Tills  is  espe- 
cially so  when  the  experts  testified  that  they 
would  take  his  testimony  as  to  the  fact  in  pref- 
erence to  their  opinion,  and  when,  also,  their 
opinion  was  based  on  the  hypothesis  that  every 
car  in  the  train  was  equipped  with  air  brakes, 
and  the  evidence  showed  that  not  more  than 
two-thirds  of  the  cars  were  so  equipped. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Catoosa  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  by  W.  S.  Robinson  against  the 
Western  &  Atlantic  Railroad  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Reversed. 

For  former  opinion,  see  39  8.  E.  060. 

Payne  &  Tye  and  R.  J.  &  J.  McCamy,  for 
plaintiff  in  error.  Payne  &  Payne,  for  de- 
fendant in  error. 

SIMMONS,  C.  J.  Judgment  reveraed.  All 
the  Justices  concurring. 


(119  Qa.  876) 

SMITH  V.  FOSTER. 

(Supreme  Court  of  Georgia.     Jan.  18,  1904.) 

EXECUTORS  AND  ADMINISTRATORS-WIDOW'S 
SUPPORT. 

1.  The  mere  fact  that  litigation  is  pending 
between  a  widow  and  the  representatiye  of  her 
deceased  hosband's  estate  over  the  return  of 
appraisers  appointed  to  assign  dower  will  not 
authorise  the  grantlDg  of  a  second  year's  sup- 
port. 

(Syllabns  by  the  Court) 

Error  from  Superior  Court,  Talbot  County; 
W.  B.  Butt,  Judge. 

Proceeding  by  Joanna  Foster  against  E.  T. 
Smith,  administrator,  for  a  year's  support 
Judgment  for  Foster,  and  defendant  brings 
error.    Reyersed. 

J.  J.  Bull,  for  plaintiff  In  error.  Persons 
Jb  Mc€>ehee^  for  defendant  in  error. 


COBB,  J.  The  Code  declares  that,  'Vhen 
an  estate  Is  to  be  kept  together  for  a  longer 
time  than  twelve  months,  and  there  are  no 
d«bt8  to  pay,  and  a  widow  and  minor  chil- 
dren to  be  supported  out  of  said  estate,  they 
shall  have  a  year's  support  for  each  year 
that  such  estate  may  be  kept  together.*'  Civ. 
Code  1895,  |  8466.  It  has  been  held  that  this 
provision  is  applicable  In  a  case  where  there 
Is  a  widow  and  no  minor  children.  Wood- 
bridge  V.  Woodbridge,  70  Ga.  733.  This  court 
has  never  distinctly  decided  what  is  meant  by 
the  clause  "when  an  estate  is  to  be  kept  to- 
gether." In  Hill  V.  Lewis,  91  Ga.  796,  18  S. 
BL  68  (2),  it  was  said:  "Whatever  the  stat- 
ute may  mean  by  the  phrase  'when  an  estate 
is  to  be  kept  together,'  the  keeping  of  it  to- 
gether by  the  mere  choice  or  election  of  the 
widow  herself  cannot  be  recognized  as  a 
basis  for  allowing  her  continued  support  from 
year  to  year."  As  m^der  the  law  no  estate 
is  requhred  to  be  divided  within  less  than  12 
months  from  the  date  of  the  qualiflcation  of 
the  legal  representative,  and  a  testator  may 
by  will  provide  that  his  estate  shall  be  kept 
together  for  a  longer  period  of  time,  it  might 
with  some  force  be  asserted  that  it  was  the 
intention  of  the  General  Assembly  in  enacting 
the  law  under  consideration  to  provide  an 
additional  year's  support  only  in  those  cases 
where  a  will  required  an  estate  to  be  kept 
together  for  a  longer  time  than  twelve 
months.  But  in  the  case  of  Woodbridge  v. 
Woodbridge,  supra,  an  additional  year's  sup- 
port was  allowed  in  a  case  where  there  was 
no  will,  and  the  estate  had  been  kept  together 
for  three  years  by  the  mere  failure  of  the  ad- 
ministrator to  wind  up  the  same.  In  the 
present  case  the  estate  has  been  kept  togeth- 
er in  the  hands  of  the  administrator  for  more 
than  twelve  months,  as  the  result  of  a  con- 
troversy growing  out  of  the  widow'-s  applica- 
tion for  dower.  The  widow  applied  for  dow- 
er, and  appraisers  were  appointed  to  admeas- 
ure it  They  failed  to  make  their  return  to 
the  term  of  court  next  succeeding  their  ap- 
pointment, and  it  is  claimed  that  this  failure 
was  the  fault  of  the  widow,  as  it  was  her 
duty  to  see  that  the  appraisers  made  their 
return  in  the  earliest  time  required  by  law. 
As  a  result  of  this  failure  to  make  the  return 
at  the  next  succeeding  term  of  the  court  the 
administrator  was  required  to  keep  the  estate 
together  in  his  hands.  After  the  return  was 
made  to  the  second  term  of  the  court  after 
the  appointment  of  the  appraisers  the  admin- 
istrator filed  a  traverse  to  the  return  of  the 
commissioners,  making  various  objections  as 
to  the  manner  of  the  admeasurement  and  as 
to  the  quantity  of  land  set  apart  The  sole 
reason  for  keeping  the  estate  together  is  this 
pending  litigation  over  the  widow's  applica- 
tion for  dower.  Without  attempting  now  to 
determine  definitely  what  is  meant  by  the 
clause  "when  an  estate  is  to  be  kept  togeth- 
er," we  hold  in  this  case  that  the  mere  fact 
that  there  is  litigation  pending  over  the  wid- 
ow's right  to  dower  will  not  alone  authorise 
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the  granting  of  a  second  year's  support 
There  Is  no  question  raised  as  to  the  widow's 
right  to  dower,  and  therefore  It  will  be 
eventually  set  apart.  When  dower  Is  set 
apart  In  land  the  widbw  Is  entitled  to  an  ac- 
counting for  the  rents,  issues,  and  profits  of 
the  dower  land  from  the  date  of  her  hus- 
band's death  to  the  date  that  she  enters  upon 
the  dower  estate.  Austell  v.  Swann,  74  Ga. 
278;  .Tohnson  v.  Moon,  82  Ga.  249,  10  S.  E. 
193;  Johnson  v.  Gordon,  102  Ga.  354,  30  S. 
B.  507.  In  ordinary  cases  the  widow  Is  enti- 
tled to  a  year's  support  and  also  to  her  dow- 
er, and,  if  she  takes  dower,  to  no  further  in- 
terest in  the  real  estate.  No  matter  how  long 
the  estate  may  be  kept  together,  if  at  the 
time  of  the  winding  up  of  the  estate  she  has 
elected  to  take  her  dower,  has  had  her  first 
year's  support,  has  had  her  dower  assigned 
to  her,  and  has  received  the  rents,  issues, 
and  profits  of  the  land,  from  the  date  of  her 
husband's  death  to  the  date  she  entered  as 
dowress,  she  has  all  that  the  law  ordinarily 
authorizes.  Mere  litigation  over  her  right 
to  dower  does  not  give  her  the  right  to  ask  a 
year's  support  in  addition  to  that  set  apart 
for  the  first  year.  It  was  claimed  in  the 
present  case  that  the  estate  was  kepf  togeth- 
er as  a  result  of  the  widow's  fault  in  not 
speeding  her  application  for  dower,  but  we 
have  determined  the  case  without  reference 
to  this  point  We  do  not  think  she  would 
be  entitled  to  a  second  year's  support  even  if 
she  was  without  fault  with  reference  to  this 
matter.  The  Woodbridge  Case  should  not 
be  extended. 

Judgment  reversed.  All  the  Justices  con- 
curring. 

(U9  oa.  sa) 

AMERICAN    FREEHOLD    LAND    MORTG. 
CO.  OF  LONDON,  Limited,  v.  WALKER. 

(Supreme  Conrt  of  Georgia.    Jan.  12,  1904.) 

HOMBSTEAb  —  SALE    ON    EXECUTION  —  MORT- 
GAGE BY  WIPE^-AOBNT— ESTOPPEL. 

Real  estate  of  a  husband,  set  apart  as  a 
homestead,  was  levied  on  and  sold.  The  pur- 
chaser at  the  sheriff's  sale  conveyed  the  land  to 
the  wife,  a  beneficiary  under  the  homestead. 
She  borrowed  $1,000,  and  secured  the  same  by 
a  deed  to  the  land,  which  was  signed  by  her 
husband,  acting  as  her  agent.  The  holder  of 
the  security  deed  brought  ejectment  against  the 
wife,  and,  having  recovered  a  verdict,  obtained 
a  writ  of  possession.  The  husband,  for  himself 
and  as  the  head  of  a  family,  sought  a  perpetual 
injunction  against  its  enforcement  The  jury 
'  found  generally  for  the  plaintiff.     Held: 

1.  While  the  verdict  was  right  in  enjoining 
any  interference  with  the  homestead  estate,  it 
was  too  broad,  in  that  it  restrained  the  credit- 
or from  enforcing  the  writ  after  the  termina- 
tion of  the  homestead. 

2.  Where  one,  as  agent  for  another,  signs  a 
deed  conveying  property,  he  is  estopped  from 
thereafter  asserting  against  the  grantee  any 
adverse  right  based  on  a  tiUe  or  interest  out- 
standing in  such  agent  at  the  time  of  the  exe- 
cution of  the  deed. 

3.  What  one  induces  another  to  regard  as 
true  is  to  be  treated  as  the  truth  between  them, 

Y  1  Bee  Estoppel,  vol.  Ur  Cent  Dig.  S9  76.  190. 


if  the  party  who  acts  has  been  misled  to  his 
damage  by  the  conduct  or  statements  of  the 
other. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Taylor  Coun- 
ty; W.  B.  Butt,  Judge. 

Action  by  A.  M.  Walker  against  the  Amer- 
ican Freehold  Land  Mortgage  Company  of 
Londou,  Limited.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Real  estate  of  A.  M.  Walker,  which  had 
been  set  apart  as  a  homestead  for  the  ben- 
efit of  his  wife  and  minor  children,  was  sub- 
sequently levied  on  and  sold  under  a  fl.  fa. 
against  him.  Waters,  the  purchaser  at  the 
sheriff's  sale,  conveyed  the  land  to  Mrs. 
Alice  Walker,  the  wife  of  A.  M.  Walker,  and 
a  beneficiary  under  the  homestead.  She  bor- 
rowed from  Sherwood  |1,000,  and  secured 
the  same  by  a  deed  to  the  land,  which  was 
signed  by  her  husband  as  her  agent  The 
debt  and  security  were  transferred  by  Sher- 
wood to  the  American  Freehold  Land  Mort- 
gage Company,  which  company  brought  eject- 
ment against  Mrs.  Walker,  and,  having  re- 
covered a  verdict,  obtained  a  writ  of  posses- 
sion. A.  M.  Walker,  for  himself  and  as  head 
of  the  family,  sought  a  perpetual  injunction 
against  its  enforcement  The  jury  found 
generally  for  the  plaintiff,  and  the  mort- 
gage company  excepted. 

W.  B.  Simmons,  for  plaintiff  in  error.  A. 
M.  Colbert  and  Allen  &  Tisinger,  for  defend- 
ant in  error. 

LAMAR,  J.  It  was  conceded  on  the  ar- 
gument here  that  a  verdict  finding  that  the 
writ  of  possession  should  not  be  enforced 
during  the  continuance  of  the  homestead 
estate  was  demanded  by  the  evidence,  but 
we  think  the  plaintiff  in  error  is  right  in 
its  contention  that  the  verdict  was  too  broad. 
Under  it  the  mortgage  company  would  be 
perpetually  enjoined  from  dispossessing  A. 
M.  Walker  individually,  even  after  the  ter- 
mination of  the  homestead  estate.  If  the 
levy  was  only  on  the  homestead  interest,  and 
if  Waters  got  no  title  at  the  sheriff's  sale, 
and,  if  Mrs.  Walker  acquired  no  title  or  a 
defective  title  under  her  deed  from  Waters, 
yet  her  deed  to  Sherwood  purported  to  con- 
vey the  fee.  This  was  signed  by  A.  M. 
Walker  as  agent  for  his  wife,  and,  wheth- 
er she  has  title  or  not,  forever  estopped  him 
from  asserting  his  own  title  as  against  the 
grantee  or  his  assigns.  jEIe  has  the  power  to 
sell  t^e  reversion  (Williams  v.  O'Neal  [Ga.] 
45  S.  E.  978),  and  could  by  estoppel  bring 
about  that  result  The  deed  may  have  been 
the  act  of  Mrs.  Walker,  but  the  recitals  of 
fact  and  the  representations  bound  the  con- 
science of  the  agent,  and  estopped  him  from 
using  any  right  or  title  then  outstanding  in 
himself  to  the  prejudice  of  Sherwood,  who 
loaned  the  money  in  the  belief  that  the 
property  belonged  to  Mrs.  Walker.  The 
agent's  signature  justified  the  lender  in  act- 
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Ing  on  the  theory  that,  whoever  else  owned 
it,  the  agent  did  not  Bren  where  one  at- 
tests a  deed,  there  is  a  presumption  that  he 
knows  of  its  contents;  and*  unless  this  pre- 
sumption Is  removed,  he  Is  estopped  from 
asserting,  against  the  grantee  therein,  an 
interest  based  on  any  right  then  outstand- 
ing in  himself.  Butt  v.  Maddoz,  7  Ga.  504 
(4);  Ga.  Pac.  Ry.  CJo.  v.  Strickland,  80  Ga. 
77«,  6  S.  B.  27,  12  Am.  St  Rep.  282;  Flem- 
ing V.  Ray,  86  Ga.  533, 12  S.  B.  944.  As  held 
in  Kh-k  V.  Hamilton,  102  U.  S.  76,  26  U  Bd. 
79,  what  one  induces  another  to  regard  as 
true  is  the  truth  as  between  them,  if  the  par- 
ty who  acts  has  been  misled  by  the  conduct 
or  statements  of  the  other.  Civ.  Code  1895, 
S§  5150,  3823,  3600. 

Judgment  reversed.    Ail  the  Justices  con- 
cur. 


019  Ga.  886) 

STEWART  et  al.  v.  GARRETT. 

(Supreme  Court  of  Georgia.    Jan.  15,  1904.) 

CBBiETBRIBS-OWNERSHIP  OF  LOTS— INTEREST 
ACQUIRED. 

1.  One  who  purchases  a  lot  in  a  public  ceme- 
tery for  burial  purposes,  though  the  right  of  in- 
terment therein  be  exclusive,  does  not  acquire 
any  title  to  the  soil,  but  only  a  mere  easement 
or  license,  which  will  not  support  an  action  of 
ejectment. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Oonrt,  Muscogee  Coun- 
ty;  W..  B.  Butt,  Judge. 

Action  by  J.  A.  Stewart  and  oth^s  against 
H.  W.  Garrett  Judgment  for  defendant, 
and  plaintiffs  bring  error.    Affirmed. 

Reese  Oawford  and  McNeill  &  Levy,  for 
plaintiffs  in  error.  Charlton  B.  Battle,  for 
defendant  in  error. 

TURNBR,  J.  This  bill  of  exceptions  was 
founded  upon  an  action  of  ejectment  brought 
In  the  superior  court  of  Muscogee  county, 
for  a  lot  in  a  cemetery  in  the  city  of  Colum- 
bus, known  and  distinguished  in  the  plan  of 
said  cemetery  as  lot  No.  184  in  section  or 
extension  0  of  said  cemetery,  '*the  said  tract 
or  parcel  of  land  being  a  cemetery  lot  for 
burial  purposes."  The  action  was  founded 
on  the  several  demises  of  James  A.  Stewart 
and  others,  also  of  "the  city  of  Oolumbus," 
and  also  of  "the  mayor  and  council  of  the 
city  of  Columbus,"  these  two  latter  demises 
being  framed  to  cover  the  different  names 
by  which  the  municipality  was  designated 
in  the  acts  of  the  Gk^neral  Assembly.  To  the 
petition  in  this  case  an  abstract  of  title  was 
appended,  the  particulars  of  which  need  not 
be  set  out  In  full.  The  defendant  filed  a 
general  demurrer,  the  substance  of  which 
may  be  stated  In  the  language  of  the  fourth 
ground  thereof  as  follows:  "Because  the 
petition  shows  upon  its  face  that  the  land 
sued  for  is  a  cemetery  lot  contained  in  the 
public  cemetery  in  the  city  of  Columbus, 
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known  as  Tinwood  Cemetery,'  and,  said 
tract  or  'parcel  of  land  being,  as  described 
in  said  petition,  a  cemetery  lot  for  burial 
purposes,  the  right  and  title  of  the  plaintiffs, 
if  any,  in  such  property,  is  not  of  such  a 
character  as  will  support  an  action  of  eject- 
ment, the  right  of  burial  in  such  cemetery 
lot  being  merely  a  license,  or  at  best  an 
easement,  in  said  property,  and  ejectment 
will  not  lie  for  the  recovery  of  a  license  or 
an  easement"  The  court  below  sustained 
the  demurrer  and  dismissed  the  case.  The 
plaintiffs  excepted  in  due  form,  and  brought 
the  case  to  this  court 

The  question  is  whether  an  action  of  eject- 
ment will  lie  for  the  recovery  of  a  tract  or 
parcel  of  land  averred  to  be  a  cemetery  lot 
for  burial  purposes.  The  courts  in  many 
of  the  states  have  held  that  the  purchaser 
of  a  lot  in  a  public  cemetery,  though  under 
a  deed  absolute  in  form,  does  not  take  any 
title  to  the  soil,  but  that  he  acquires  only 
a  privilege  or  license  to  make  Interments  in 
the  lot  purchased,  exclusively  of  others,  so 
long  as  the  ground  remains  a  cemetery.  See 
the  cases  collected  in  6  Cyc.  Law  &  Proced. 
717.  And  there  would  seem  to  be  good  rea- 
son for  holding  that,  when  a  cemetery  lot 
is  conveyed  for  burial  purposes,  it  cannot 
be  devoted  to  any  other  use,  whatever  may 
be  the  form  of  the  conveyance.  In  the  case 
of  Jacobus  V.  Congregation  of  the  Children 
of  Israel,  107  Ga.  518,  33  S.  E.  853,  73  Am. 
St  Rep.  141,  the  same  being  styled  an  "eq- 
uitable petition,''  this  court  held  that  even 
punitive  damages  could  be  recovered  for  an 
unlawful  interference  with  a  cemetery  lot; 
and  Mr.  Justice  Fish,  reasoning  upon  the 
case,  used  this  language  (page  521,  107  Ga., 
page  854,  33  S.  B.,  73  Am.  St.  Rep.  141):  "As 
a  general  rule,  one  who  purchases  and  has 
conveyed  to  him  a  lot  In  a  public  cemetery 
does  not  acquire  the  fee  to  the  soil,  but  only 
the  easement  or  license  of  burial  therein." 
The  opinion  then  proceeds  to  cite  an  array 
of  authorities  to  the  effect  that  damages 
may  be  recovered  from  any  person  who 
wrongfully  trespasses  upon,  desecrates,  or 
Invades  the  burial  lot  of  another.  And,  in 
a  proper  case,  the  courts  will,  by  injunction, 
restrain  a  trespass  upon  ^a  burial  lot  See  6 
Cyc.  Law  &  Proced.  720,  and  authorities 
cited. 

The  case  of  the  New  York  Bay  Cemetery 
Co.  V.  Buckmaster,  49  N.  J.  Law,  449,  9  Ati. 
591,  cited  by  counsel  for  the  plaintiffs  In 
error,  on  examination  does  not  seem  to  sup- 
port his  view  that  one  who  has  the  right  of 
burial  in  a  cemetery  lot  can  maintain  an 
action  of  ejectment  against  another  who 
wrongfully  enters  thereon.  While  the  deed 
under  consideration  in  that  case  recited  that 
the  premises  were  to  be  had  and  held  for 
the  uses  of  sepulture  only,  and  for  no  other 
uses  whatever,  the  law  of  New  Jersey  (P.  L. 
1850,  p.  194)  required  the  cemetery  company 
to  grant  the  fee  to  the  purchasers  of  lots, 
and  for  that  reason  the  court  held  that  an 
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action  of  ejectment  would  lie  for  the  recoy- 
ery  of  the  lot  We  have  also  examined  the 
other  cases  cited  by  the  able  counsel  for 
the  plaintiffs  in  error,  but  we  have  not  found 
them  sufScient  to  overcome  the  great  weight 
of  authority  which  supports  the  view  which 
we  have  adopted. 

In  the  present  case  the  parcel  of  land 
nought  to  be  recovered  being  averred  to  be 
a  cemetery  lot  for  burial  purposes,  any  con- 
veyances upon  those  terms  would  carry  only 
a  limited  use  or  an  easement  Such  a  use 
is  also  sometimes  called  a  mere  license.  To 
recover  such  an  easement  or  license,  an  ac- 
tion of  ejectment  will  not  lie.  Adams  on 
Ejectment,  ^16;  Perley  on  Mortuary  Law,  pp. 
177,  178,  187;  6  Cyc.  Law  &  Proced.  717 
(note  50);  10  Am.  &  Eng.  Enc.  L.  (2d  Ed.) 
474;  Union  Petroleum  Co.  v.  Bliven  Petro- 
leum CJo.,  72  Pa.  173;  Hancock  v.  McAvoy, 
161  Pa.  460.  25  AU.  47,  18  L.  R.  A.  781,  31 
Am.  St  Rep.  774.  If  for  any  public  rea- 
son the  disestablishment  of  a  cemetery  is 
necessary,  the  police  power  is  adequate.  It 
may  be  added  that,  while  the  action  of  eject- 
ment has  its  uses,  its  quaint  fictions  and  de- 
vices do  not  seem  appropriate  to  the  ascer- 
tainment of  any  right  in  a  burial  lot  If 
any  fiction  is  pardonable  In  a  case  of  this 
kind,  it  would  be  fitter  to  hold  that  the  fee 
in  these  sacred  premises  belongs  to  the  dead. 
Within  these  hallowed  precincts  no  court 
would  desire  to  send  the  sheriff  with  a  writ 
of  possession.  This  instinct  of  humanity  is 
loyalty  to  a  statute  impressed  upon  all 
hearts.  Its  influence  is  not  confined  to  the 
weak  and  ignorant  The  plaintive  appeal 
which  marks  the  grave  of  Shakspeare  is 
said  to  have  been  inspired  by  his  fear  of  a 
removal  of  hifi  bones  to  a  charnel  house: 

''Ck>od  friend,  for  Jesus*  sake  forbear 
To  dig  the  dust  enclosed  here." 


All  the  Justices  con- 


Judgment  afiirmed. 
cor. 

(119  Ga.  8U) 

(2ALH0UN  V.  STATE. 

(Supreme  Ck>urt  of  Georgia.  Jau.  12,  1904.) 
COMMON  CHEAT— EVIDBNCB. 
1.  One  who  makes  a  contract  to  purchase  of 
another  an  article  of  merchandise,  and  agrees 
to  pay  therefor  a  sum  of  money,  and,  after  the 
contract  is  completed,  agrees  that,  if  the  pur- 
chase price  of  the  article  is  not  paid  at  the 
time  stipulated,  seryice  or  labor  to  the  value 
of  such  purchase  price  will  be  oerformed  for 
the  other  contracting  party,  is  not,  upon  a  fail- 
ure to  pay  the  purchase  price,  or  perform  the 
service  referred  to  in  lieu  thereof,  indictable 
under  the  provisions  of  the  act  approved  Au- 
gust 15,  1903  (Acts  1903,  p.  90). 

Oyllabus  by  the  Ck>ort) 

Error  from  City  Court  of  Sander sviUe;  P. 
R.  Taliaferro,  Judge. 

Tobe  Calhoun  was  c<Hivicted  of  swindling, 
and  brings  error.    Reversed. 

Bvans  &  Evans,  for  plaintiff  in  error.  J. 
E.  Hyman  and  Gus  H.  Howard,  SoL,  for  the 
State. 


COBB,  J.  The  accused  was  arraigned  in 
th,e  city  court  of  SandersviUe  upon  an  accu- 
sation charging  him  with  a  violation  of  the 
provisions  of  an  act  approved  August  15. 
1903  (Acta  1903,  p.  90).  Having  waived  trial 
by  Jury,  the  judge,  after  hearing  evidence, 
entered  a  judgm^it  declaring  the  accused  to 
be  guilty.  To  this  Judgment  the  accused  ex- 
cepted upon  the  ground  that,  under  the  un- 
contradicted evidence,  no  offense  against  the 
laws  of  this  state  had  been  proven.  The  act 
under  which  the  accused  was  tried  is  as  fol- 
lows: 

''Section  1.  If  any  person  shall  contract 
with  another  to  perform  for  him  services  of 
any  kind  with  intent  to  procure  money,  or 
other  thing  of  value  thereby,  and  not  to  per- 
form the  service  contracted  for,  to  the  loss 
and  damage  of  the  hirer;  or  after  having  so 
contracted,  shall  procure  from  the  hirer  mon- 
ey, or  other  thing  of  value,  with  intent  not  to 
perform  such  service,  to  the  loss  and  damage 
of  the  hirer,  he  shall  be  deemed  a  common 
cheat  and  swindler,  and  upon  conviction  shall 
be  punished  as  prescribed  in  section  1039  of 
the  Code  [1896]. 

'*Sec.  2.  Be  it  further  enacted,  that  satisfac- 
tory proof  of  the  contract,  the  procuring 
thereon  of  money  or  other  thing  of  value,  the 
failure  to  perform  the  services  so  contracted 
for,  or  failure  to  return  the  money  so  ad- 
vanced with  interest  thereon  at  the  time  said 
labor  was  to  be  performed,  without  good  and 
sufficient  cause  and  loss  or  damage  to  the 
hirer,  shall  be  deemed  presumptive  evidence 
of  the  intent  referred  to  in  the  preceding  sec- 
tion." 

There  was  only  one  witness  sworn  in  the 
case,  and  the  following  is  his  entire  testimo- 
ny, as  it  appears  in  the  record:  *'I  am  the 
prosecutor  in  this  case,  and  on  the  26th  of 
August  I  met  the  defendant  in  the  road.  I 
had  a  barrel  of  fish,  which  I  was  selling  in 
bunches.  I  did  n^t  know  the  defendant  at 
that  time,  but  he  asked  me  to  sell  him  a 
string  of  fish;  which  I  told  him  I  would  for 
twenty  cents.  I  sold  him  the  fish  for  twenty 
cents.  He  did  not  have  the  money,  but  I 
agreed  that  he  might  pay  it  on  the  next  Sat- 
urday. He  then  agreed  that  if  he  did  not 
pay  the  money  on  the  next  Saturday  when  it 
was  due,  that  he  would  work  the  same  out 
with  me  on  the  next  Monday  following  the 
day  when  the  money  was  due.  He  did  not 
pay  the  money  on  the  next  Saturday  when  it 
was  due,  and  he  did  not  come  on  the  next 
Monday  to  work  it  out,  as  he  had  promised 
to  do.  The  defendant  was  in  the  employ  of 
W.  L.  Henderson  when  I  made  the  trade  with 
him,  and  he  was  driving  his  wagon  at  the 
time.  I  would  not  have  sold  him  the  fish, 
except  for  the  promise  made.  I  have  never 
received  my  money,  nor  the  fish  back.  I  saw 
the  defendant  next  day  after  he  had  promised 
to  work,  and  asked  him  about  it  and  he  gave 
no  excuse  for  not  coming,  but  said  he  would 
come  that  day,  but  he  didn't"  Taking  this 
testimony  in  its  entirety,  it  establishes  that 
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thore  was  a  sale  of  the  fish  by  tbe  proaecutor 
to  the  accused  for  the  sum  of  20  cents.  This 
was  the  contract  It  does  not  distinctly  ap- 
pear that  the  fish  were  immediately  deliver- 
ed, but  It  does  appear  that,  after  this  con- 
tract was  entered  Into,  the  accused  agreed 
that.  If  be  did  not  pay  the  money  at  the  time 
stipulated,  he  would  perform  labor  or  service 
for  the  prosecutor  to  the  extent  of  the  pur- 
chase price  of  the  fish.  There  Is  nothing  to 
indicate  that  the  contract  of  sale,  which  call- 
ed for  a  bunch  of  fish,  to  be  paid  for  with  20 
cents  In  money,  was  in  the  least  modified  or 
changed.  We  do  not  thiuk  this  transaction 
falls  within  either  the  letter  or  the  spirit  of 
the  act  above  referred  to.  The  act  relates  to 
transactions  j^here  a  person  makes  a  con- 
tract with  another  to  perform  service  with 
intent  to  procure  money  or  other  thing  of 
value.  In  the  present  case  there  was  no  con- 
tract of  this  character.  There  was  a  contract 
to  pay  money  for  an  article,  and  a  subse- 
quent agreement  that  if  the  money  was  not 
paid,  the  purchase  price  of  the  article  would 
be  paid  in  service.  Criminal  laws  are  to  be 
construed  strictly,  and,  giving  the  act  the 
strict  construction  which  the  law  requires,  we 
do  not  think  the  transaction  detailed  In  the 
record  comes  within  the  provisions  of  the  act 
We  have  reached  this  conclusion  without  ref- 
erence to  whether  the  act  is  unconstitutional 
for  any  reason.  For  the  purposes  of  this 
case,  we  have  treated  it  as  a  valid  law,  but 
nothing  herein  said  is  to  be  construed  as  indi- 
cating any  opinion  on  the  question  of  the 
constitutionality  of  the  legislation.  Under 
the  view  we  have  taken  of  the  case,  there  is 
nothing  In  the  record  which  requires  a  deci- 
sion at  this  time  upon  any  question  relating 
to  the  constitutionality  of  the  act.  This  legis- 
lation was  probably  the  result  of  the  decision 
in  Byan  v.  State,  45  Ga.  128,  which  was  ap- 
proved In  Ratteree  v.  State,  77  Ga.  774,  and 
In  Holton  v.  State,  109  Ga.  129,  a4  S.  E.  358. 
Whether  It  Is  In  the  power  of  the  General  As- 
sembly to  change  the  rule  laid  down  in  these 
cases  in  the  manner  indicated  in  the  act  of 
1903  will  be  determined  when  that  question  is 
directly  raised.  . 

Judgment  reversed.  All  the  Justices  con- 
curring. , 

(119  Ga.  til) 

rX)UI8VILLE  ft  N.  R.  00.  v.  CODY. 

(Supreme  Court  of  Georgia.    Jan.  13,  1904.) 

CARRIERS— LIVE  STOCK   SHIPMENT— NKOLI- 
GENCB— PLEADING-PETITION. 

1.  It  18  not  incumbeDt  upoD  a  plaiDtiff,  when 
he  elects  to  bring  an  action  ex  delicto  against 
a  railway  company  for  damages  arising  from  a 
failure  on  its  part  to  properly  perform  its  duties 
as  a  common  carrier  of  live  stoclc,  to  set  forth 
in  detail,  by  way  of  an  exhibit  to  his  petition 
or  otherwise,  the  precise  terms  of  the  contract 
of  affreightment  But  it  is  necessary  that  he 
should  speci^cally  allege,  when  called  upon  to 
do  so  by  an  appropriate  special  demurrer,  that 
he  actually  sustained  loss  hy  reason  of  sucli 
failure  of  duty,  and  also  state  the  particular 
facts   upon  which  he  relies  in  support  of  his 


contention  that  the  carrier  was  negligent  touch- 
ing the  transportation  of  the  live  stock  intrusted 
to  its  care  for  shipment. 

(Syllabus  by  the  Oourt) 

Error  from  Superior  Oourt,  Mnscogee  Ooun- 
ty;   W.  B.  Butt,  Judge. 

Action  by  W.  B.  Cody  against  the  Louis- 
ville &  Naahville  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Beveraed. 

Goetchins  ft  Ohappeil,  for  plaintiff  in  er- 
ror. Hatcher  ft  Carson,  for  defendant  in  er- 
ror. 

TURNER,  J.  This  case  originated  under 
an  attachment  sued  out  by  W.  B.  Cody 
against  the  Louisville  ft  Nashville  Railroad 
Company  for  the  value  of  a  mule  alleged  to 
have  been  killed  through  the  negligence  of 
the  defendant,  the  mule  being  averred  to  be 
of  the  value  of  $135.  The  declaration  in  at- 
tachment alleged  that  the  defendant  com- 
pany "received  from  petitioner"  at  Murray, 
Ky.,  19  horses  and  4  mules,  to  be  transported 
by  It,  as  a  common  carrier  of  freight,  to  Co- 
lumbus, Ga.;  that  the  horses  and  mules  were 
in  good  order  when  delivered  to  the  defend- 
ant, and  by  it,  in  consideration  of  certain 
freight  to  be  paid  it  by  petitioner,  were  to 
be,  'with  all  due  care  and  diligence,  and  with- 
out fault  or  negligence  of  its  servants  and 
agents,  safely  carried  and  delivered  to  pe- 
titioner at  Columbus,  Ga.;  that,  notwith- 
standing the  promise  and  undertaking  of  the 
defendant  as  aforesaid,  upon  arrival  at  Birm- 
ingham, Ala.,  of  the  train  upon  which  these 
horses  and  mules  were  shipped,  one  of  the 
latter,  of  the  value  of  $135,  was  down  In 
the  car,  trampled  to  death;  that  "said  mule 
was  knocked  down,  bruised,  and  Injured 
through  the  fault  and  negligence  and  want 
of  due  care  and  caution  of  said  defendant, 
its  servants  and  agents,  in  the  handling  of 
the  train  of  cars  in  which  said  mule  was  be- 
ing transported  from  Murray,  Ky.,  to  Birm- 
ingham, Ala.;  and  that  from  said  bruises 
and  injuries  said  mule  died";  and  that,  in 
order  to  recover  the  value  of  said  mule,  the 
plaintiff  had  sued  out  an  attachment  against 
the  defendant,  returnable  to  the  superior 
court.  The  plaintiff  prayed  the  judgment  of 
the  court  against  the  defendant  company  for 
the  value  of  the  mule  and  for  costs  incurred, 
etc. 

The  defendant  appeared  at  the  first  term 
of  the  court  and  demurred  to  the  plaintiff*s 
petition  on  various  grounds.  Its  demurrer 
was  overruled,  and  it  filed  exceptions  pen- 
dente lite  to  this  ruling  of  the  court  In  the 
further  progress  of  the  case,  after  the  intro- 
duction of  the  plaintiff's  evidence,  the  de- 
fendant asked  a  nonsuit,  which  was  refused. 
The  jury  found  a  verdict  for  the  plaintiff  for 
the  amount  sued  for;  a  motion  for  a  new 
trial  was  filed  by  the  defendant,  on  numer- 
ous grounds,  which  motion  was  overruled; 
and  the  defendant  then  sued  out  a  bill  of  ex- 


480 


46  SOUTHBASTBRN  RBPORTBB. 


(9a. 


ceptlons  to  tills  court,  assigning  error  upon 
the  overrnllng  of  Its  demurrer,  upon  the  re- 
fusal of  the  trial  court  to  order  a  nonsuit, 
and  upon  its  refusal  to  grant  tbe  defendant 
a  new  trial. 

After  giving  due  consideration  to  the  first 
of  these  assignments  of  error,  we  have  reach- 
ed the  conclusion  that  the  defendant's  demur- 
rer should  have  been  sustained.  According- 
ly we  shall  not  undertake  to  deal  with  either 
of  the  other  assignments  of  error,  for,  as  the 
overruling  of  the  defendant's  demurrer  was 
erroneous,  al>  subsequent  proceedings  in  the 
trial  court  are  properly  to  be  regarded  as  of 
no  effect  Southern  Ry.  Co.  v.  Dyson,  109 
Ga.  104,  84  S.  EL  997;  Morgan  v.  Gibian,  115 
Ga.  146,  41  S.  E.  495,  and  citations. 

On  the  argument  before  this  court,  counsel 
for  the  plaintiff  In  error  Insisted  upon  only 
three  of  the  grounds  of  its  demurrer,  'whicb 
were  as  follows:  (1)  "The  alleged  contract 
on  which  said  cause  of  action  is  based  is  not 
sufficiently  set  forth  to  advise  defendant  of 
the  terms  thereof,  nor  is  a  copy  of  said  con- 
tract exhibited,  as  by  statute  provided";  (2) 
'*it  is  not  therein  sufficiently  alleged  when, 
where,  or  in  what  manner  the  alleged  dam- 
age was  done  to  the  mule  alleged  to  have 
died,  nor  in  what  particular  the  defendant 
was  negligent  in  the  carriage  of  said  mule"; 
and  (3)  "it  does  not  appear  in  said  declara- 
tion that  the  plaintiff  was  in  any  wise  injur- 
ed or  damaged  or  suffered  any  loss  on  ac- 
count of  said  mule  for  the  alleged  negligence 
of  defendant,  or  Its  failure  to  perform  its  al- 
leged contract  of  carriage,  nor  does  it  appear 
how  or  in  what  manner  plaintiff  was  dam- 
aged or  suffered  any  loss  on  account  of  the 
alleged  injury  to  and  death  of  said  mule." 

The  obvious  reply  to  the  first  of  these  ob- 
jections is  that  the  plaintiff,  as  it  was  his 
right  to  do,  elected  to  bring  a  suit  against  the 
defendant  company,  sounding  in  tort,  because 
of  its  alleged  failure  of  duty  as  a  common 
carrier  rather  than  to  sue  for  a  breach  of  the 
contract  of  affreightment  Southwestern  Rail- 
road V.  Thornton,  71  Ga.  61;  Seals  v.  Rail- 
road Co.,  102  Ga.  817,  29  S.  E.  116;  L.  &  N.  R. 
Co.  V.  Spinks,  104  Ga.  696,  39  S.  El  969;  State 
Mutual  Life  Ass'n  v.  Baldwin,  116  Ga.  869, 
860,  43  S.  B.  262.  And  this  being  so,  it  was 
not  necessary  that  the  plaintiff  should  set 
forth  the  precise  terms  of  such  contract  but 
simply  that  he  should  allege,  by  way  of  In- 
ducement facts  showing  that  the  relation  of 
carrier  and  shipper  existed  between  the  de- 
fendant company  and  himself,  and  that  there 
had  been  a  failure  on  its  part  to  perform  its 
duties  in  the  premises.  Furthermore,  our 
statute  (Civ.  Code  1895,  9  4903)  provides 
merely  that  a  contract  which  is  declared  on 
shall  be  Incorporated  in  or  attached  as  an 
exhibit  to  a  petition  only  in  the  event  such 
contract  is  evidenced  by  a  writing;  and  the 
petition  filed  in  the  present  case  does  not  dis- 
close that  the  contract  therein  referred  to 
was,  as  matter  of  fact  in  writing.  The  de- 
fendant's complaint  that  there  Is  no  "copy  of 


said  contract  exhibited"  is  therefore  not  well 
taken.  The  defendant  was  not  justified  In 
filing  a  "speaking"  demurrer,  but  if  reliance 
was  put  on  a  special  contract  In  writing,  it 
should  have  been  set  up  and  taken  advan- 
tage of  by  filing  an  appropriate  plea.  Boaz 
V.  Central  R.  Co.,  87  Ga.  466,  13  S.  B.  711; 
NIcoll  T.  Railway  Co.,  89  Ga.  260,  15  S.  E. 
809. 

The  point  raised  by  the  demurrer  that  the 
plaintiff  did  not  allege  in  his  petition  that  he 
had  been  injured  or  damaged*  or  had  suffered 
any  loss,  on  account  of  the  alleged  negligence 
of  the  defendant,  seems  justified  by  the  loose 
and  equivocal  allegations  of  his  petition;  and, 
it  being  directly  assailed  by  a  special  demur- 
rer based  upon  this  ground,  w%are  compelled 
to  hold  that  the  petition  was  defective  In 
this  respect  See,  in  this  connection,  Math- 
ews V.  Burch,  103  Ga.  539,  29  S.  E.  697;  May- 
or, etc.,  of  Eastman  v.  Cameron,  111  Ga.  110, 
36  S.  E.  462;  W.  U.  Tel.  Co.  v.  Griffith,  111 
Ga.  563,  664,  36  S.  E.  869. 

The  declaration  was  also  open  to  special 
demurrer  on  the  ground  that  it  did  not  with 
sufficient  particularity  aver  wherein  the  al- 
leged negligence  of  the  defendant  consisted, 
or  in  what  manner  the  Injury  to  the  mule 
was  brought  about  By  recurring  to  the 
foregoing  abstract  of  the  declaration,  it  will 
be  seen  that  the  plaintiff  merely  alleges  that 
upon  the  arrival  at  Birmingham  of  the  train 
on  which  the  horses  and  mules  were  being 
transported,  one  of  the  mules  was  down  In 
the  car,  trampled  to  death;  that  "said  mule 
was  knocked  down,  bruised,  and  injured 
through  the  fault  and  negligence  and  want 
of  due  care  and  caution  of  said  defendant  its 
servants  and  agents,  in  the  handling  of  the 
train  of  cars;  •  •  •  and  that  from  said 
bruises  and  injuries  said  mule  died."  While 
these  allegations,  in  a  very  loose  and  general 
way,  disclose  that  the  plaintiff's  complaint  Is 
that  there  was  a  negligent  handling  of  the 
train  of  cars,  whereby  the  injured  mule  was 
knocked  down  and  trampled  on,  they  are  not 
such  as  to  put  the  defendant  company  upon 
reasonable  notice  of  the  acts  of  negligence 
relied  on  by  the  plaintiff,  so  as  to  enable  It 
to  properly  prepare  and  present  Its  defense. 
W.  U.  Tel.  Co.  V.  Griffith,  supra.  In  the  case 
of  Miller  V.  Merchants'  &  Miners'  Transporta- 
tion Co.,  116  Ga.  1009,  42  S.  E.  385,  It  appears 
that  Miller  sued  the  transportation  company 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  sustained  by  him  on  ac^ 
count  of  its  negligence.  The  petition  alleged 
that  he  was  an  employ^  of  the  defendant; 
that  one  of  its  vessels,  while  lybig  at  or  near 
a  wharf,  had  two  piles  of  lumber  loaded  on 
her  deck,  one  on  the  port  and  the  other  on 
the  starboard  side,  and  on  these  piles  of  lum- 
ber were  loaded  a  number  of  cross-ties;  that 
as  he  was  going  along  between  the  two  piles 
of  lumber,  engaged  in  loading  the  vessel,  it 
suddenly  listed  to  the  starboard,  causing  one 
of  the  cross-ties  which  had  been  loaded  on 
the  port  side  to  fall  upon  and  Injure  him,  etc 
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The  petition  further  alleged  that  he  was  free 
from  negligence,  "did  not  know  of  the  condi- 
tion of  the  ship  wliich  caused  it  to  list,  and 
was  then  unaware  of  any  improper  distribu- 
tion of  the  cargo,"  and  that  his  "injuries  were 
due  to  the  fault  and  negligence  of  said  com- 
pany in  not  properly  loading  and  distributing 
the  cargo  of  said  ship,  the  latter  being  de- 
fective in  construction,  and  therefore  liable  to 
list  unless  care  was  obseryed  in  loading  the 
same,  all  of  which  was  unknown  to"  him,  and 
could  not  have  bieen  discovered  by  the  exer- 
cise of  reasonable  care  on  his  part;  and  that 
*'8aid  improper  loading  and  defective  con- 
struction of  said  ship  was  known  to  said  de- 
fendant, or  should  have  been  known  by  the 
ezerdse  of  ordinary  care  and  diligence."  The 
defendant  demurred  specially  to  the  petition 
upon  several  grounds,  two  of  which  were  (1) 
that  the  declaration  did  not  disclose  "In  what 
manner  the  cargo  of  said  ship  was  improp- 
erly distributed";  and  (2)  that  it  was  not 
shown  "in  said  declaration  in  what  manner 
said  ship  was  defective  in  construction."  The 
demurrer  was  sustained  upon  these  two 
grounds,  and*  the  plaintiff  failing  to  amend, 
the  petition  was  dismissed  by  the  trial  court 
In  passing  upon  an  exception  taken  by  the 
plaintiff  to  this  ruling,  this  court  said  (page 
1011, 115  Ga..  page  386,  42  S.  B.):  "It  will  be 
observed  that  the  negligence  of  the  defendant 
which  the  plaintiff  alleged  caused  his  injuries 
was  the  improper  loading  and  distribution 
of  the  ship's  cargo,  and  the  defective  con- 
struction of  the  ship.  The  defendant,  In  or- 
der to  prepare  its  defense,  was  entitled  to  be 
put  on  notice  of  the  particular  manner  in 
which  the  plaintiff  expected  to  show  that  the 
cargo  was  improperly  distributed,  and  also  the 
particular  defects  which  plaintiff  expected  to 
prove  existed  in  the  construction  of  the  sliip. 
The  defendant,  by  an  appropriate  special  de- 
murrer, called  for  the  information  to  which  it 
was  entitled.  The  plaintiff  declined  to 
amend  the  petition  in  the  respects  Indicated^ 
and  we  are  of  the  opinion  that  the  court  did 
not  err  in  sustaining  the  demurrer  and  dis- 
missing the  petition.  In  Blackstone  nr.  Rail- 
way Co.,  105  Ga.  381,  31  S.  B.  90,  it  was  held: 
•Where  ♦  ♦  ♦  the  cause  of  injury  was 
alleged  to  be  a  pole  concerning  wMch  the  pe- 
tition, in  general  terms,  only  alleged  that  it 
was  "too  near  the  track,"  and  the  defendant, 
by  special  demurrer,  made  the  point  that  the 
petition  did  not  allege  "how  near  said  pole 
was  to  the  track,"  the  petition  ought  to  have 
been  amended  so  as  to  set  forth  the  facts  as 
to  this  matter  more  fully  and  explicitly;  and, 
in  the  absence  of  such  an  amendment,  this 
court  will  not  reverse  a  Judgment  sustaining 
the  demurrer  and  dismissing  the  action.*" 
And  the  court,  in  the  course  of  the  same  opin- 
ion, cited  the  case  of  W.  U.  Tel.  Co.  v.  Jen- 
kins, 92  Ga.  398. 17  S.  E.  620,  in  wlilch  it  was 
held  that  a  declaration  filed  by  the  wife  of 
an  employ^  of  the  company  was  good  as 
against  a  general  demurrer,  though  subject 
'^o  a  special  demurrer,  it  being  alleged  in  her 


declaration  that  her  husband  was  killed  with- 
out fault  on  his  part,  and  wholly  through  the 
negligence  of  the  company.  Ills  homicide  hav- 
ing been  caused  by  the  ftilling  of  a  rotten 
pole  which  he  had  climbed  in  the  perform- 
ance of  his  duties.  Its  defective  condition  be- 
ing unknown  to  him. 

Following  the  decisions  announced  in  these 
cases,  we  hold  that  the  plaintiff  in  this  case 
should  have  averred  in  his  declaration  the 
particular  manner  in  which  he  expected  to 
show  the  defendant  company  improperly 
handled  its  train,  what  caused  the  injured 
mule  to  be  knocked  down  and  trampled  on, 
and  in  what  respect  the  company  or  its  serv- 
ants had  been  negligent,  and  how  its  want 
of  due  care  and  caution  resulted  in  loss  to  the 
plaintiff. 

Judgment  reversed.  All  the  Justices  con- 
curring. 


(Ud  Qa.  MS) 
FARGASON  v.  FORD. 

(Supreme  Court  of  Georgia.     Jan.  12,  19<H.) 

APPBAIr-ASSIONMBNT   OF   ERRORr-UBASB^ 
PARTIES— LANDLORD'S  LIEN. 

1.  An  assignment  of  error,  in  general  terms, 
that  the  court  erred  in  granting  a  nonsuit,  suf- 
ficiently presents  for  determination  the  ques- 
tion wnether  there  was  any  evidence  to  sostain 
the  case  as  laid  in  the  petition. 

2.  The  word  ^trustee,"  following  a  person's 
name,  is  merely  descriptio  personse. 

3.  Where  a  rent  contract  is  made  with  A., 
"trustee,"  as  landlord,  he  may  foreclose  a  lieu 
in  his  own  name  for  money  furuisbed  the  ten- 
ant by  him,  as  landlord,  with  which  to  make 
the  crop  upon  the  rented  premises,  though  the 
land  and  such  money  belong  to  another  person, 
whom  he  represented  in  the  transaction. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Dawson;  A.  M. 
Raines,  Judge. 

Action  by  D.  S.  Fargason,  trustee,  against 
L.  C.  Ford.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

Marlln  &  Irwin,  for  plaintiff  in  error.  W. 
H.  Gurr  and  H.  A.  Wilkinson,  for  defendant 
in  error. 

FISH,  P.  J.  The  parties  to  this  case  ex- 
ecuted the  following  contract: 

"Georgia,  Terrell  County.  This  agreement 
between  D.  S.  Fargason  Trustee,  of  the  first 
part  and  L.  C.  Ford  of  the  second  part,  Wit- 
nesseth:  That  the  said  party  of  the  first  part, 
D.  S.  Fargason  Trustee  does  hereby  lease, 
rent  and  let,  to  the  said  L.  C.  Ford,  the  par- 
ty of  the  second  part,  a  certain  four  horse 
farm,  known  as  the  Gammage  place,  in  the 
12th.  dist  of  Terrell  County,  for  Ihe  term 
of  five  years,  to  begin  on  the  1st  day  of  Jany. 
1902,  and  the  said  lease  to  expire  on  the 
31st  day  of  Dec.  1906.  And  the  said  Farga- 
son, Trustee,  agrees  to  furnish  and  loan  to 
the  said  Ford^  the  sum  of  $150.00  during  the 
year  1902  with  which  to  enable  the  said 
Ford  to  cultivate  said  farm  during  said  year. 
Said  sum  to  be  advanced  as  follows,  $50.00 
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at  once,  and  the  balance  $100.00  to  be  advan* 
ced  along  during  the  year,  aa  might  be  need- 
ed by  the  said  Ford.  The  said  $150.00  to  be 
repaid  by  said  Ford  to  said  Fargason,  Tma- 
tee,  by  the  first  day  of  Dec.  1902  with  inter- 
est, at  8%.  ♦  ♦  •  D.  S.  Fargason,  Trustee. 
L.  C.  Ford,- 

On  December  2,  1902,  **D.  S.  Fargason, 
trustee,"  foreclosed  a  lien  for  money  loaned 
against  the  crops  grown  on  the  rented  prem- 
ises durhig  the  year  1902.  Ford  filed  a  coun- 
ter afiidavit  Upon  the  trial  of  the  issue 
thus  made  it  appeared,  from  the  evidence 
submitted  by  the  plaintiff,  that  the  title  to 
the  land  hi  question  was  in  D.  S.  Fargason, 
as  trustee  for  his  wife  and  minor  daughter, 
and  that  it  was  their  money  which  he  fur- 
nished to  Ford  with  which  to  make  a  crop. 
Fargason  testified  that  the  land  in  question 
belonged  to  his  wife  and  minor  daughter, 
and  he  managed  it  for  them;  that  Ford  did 
not  owe  him,  indlTidually,  anything,  but  the 
money  was  owing  to  him  as  trustee.  The 
court  granted  a  nonsuit,  to  which  ruling  the 
plaintiff  excepted,  the  assignment  of  error 
being  as  follows:  "Plaintiff  now  comes  and 
excepts  to  the  order  granting  nonsuit,  and  as- 
signs the  same  as  error." 

1.  Upon  the  call  of  the  case  in  this  court, 
defendant  in  error  moved  to  dismiss  the  bill 
of  exceptions,  upon  the  ground  that  there 
was  no  sufficient  assignment  of  error.  This 
motion  was  not  meritorious,  as  the  assign- 
ment of  error  sufficientiy  presents  for  deter- 
mination the  question  whether  there  was  any 
evidence  to  sustain  the  case  as  laid  in  the 
foreclosure  proceeding.  Anderson  v.  Walker, 
114  6a.  506,  40  S.  E.  706;  Kelly  T.  Strouse, 
116  Ga.  872,  4  S.  E.  280. 

2.  The  word  '^trustee,"  following  the  name 
"D.  S.  Fargason,"  was  merely  descrlptio  per- 
sonse.  Crusselle  v.  Chastaia,  76  Ga.  840;  Ir- 
vine V.  Wynn,  107  Ga.  402.  33  S.  B.  415;  State 
V.  Sallade,  111  Ga.  700,  36  S.  E.  922. 

8.  As  the  word  ''trustee"  after  Fargason's 
name  was  merely  descriptive,  the  contract 
was  with  him  in  his  individual  capacity,  and 
the  foreclosure  proceeding  brought  by  him 
was  in  a  like  capacity.  The  question,  there- 
fore, is,  did  the  fact  that  he  testified  that  the 
money  furnished  by  him  as  landlord  belonged 
to  his  wife  and  daughter,  whom  he  represent- 
ed In  the  transaction,  and  that  therefore  the 
defendant  was  not  indebted  to  him  in  his 
individnal  capacity,  authorise  the  granting  of 
a  nonsuit?  We  think  not.  Under  dv.  Code 
1895,  i  3037,  subd.  8,  in  all  cases  where  the 
contract  is  made  with  an  agent  in  his  indi- 
vidual name,  though  his  agency  be  known,  he 
has  a  right  of  action  on  the  contract  made  for 
his  principal.  So,  it  was  held  in  Spence  v. 
Wilson,  102  Ga.  762,  29  S.  B.  713,  "Where  one 
rents  land  from  the  agent  of  the  owner,  the 
contract  being  made  with  the  agent  in  his 
Individual  name,  the  latter  may  maintain  an 
action  on  such  contract,  though  the  fact  of 
his  agency  was  known  by  the  renter;  and 
accordingly  the  payment  of  such  rent  may  be 


enforced  by  a  dJstreas  warrant  sued  out  by 
the  agent  in  his  own  name."  Under  Civ. 
Ck>de  1895,  |  2800;  landlords  have  a  lien  on 
crops  grown  on  the  rented  premises  for  mon- 
ey furnished  their  tenants  to  make  the  same; 
and  it  has  been  held  tliat,  in  order  for  a 
landlord  to  have  a  lien  upon  his  tenant's 
crop  for  money  or  supplies  under  this  sec- 
tion, the  landlord  must  furnish  the  articles 
as  landlord.  Swann  v.  Morris,  83  Ga.  143* 
9  S.  B.  767;  Brimberry  v.  Mansfield,  86  Qa. 
792,  13  S.  E.  132;  Rodgers  v.  Black,  99  Ga. 
139,  25  S.  B.  23.  In  the  present  case  Farga- 
son, as  landlord,  furnished  the  defendant  the 
money  with  which  to  make  the  crop  levied 
upon,  and  we  think  it  Is  clear  that  he  had  a 
lien  under  section  280O  of  the  OIvll  Oode. 
The  fact  that  the  land  rented  and  the  money 
furnished  belonged  to  his  wife  and  daughter* 
whom  he  represented,  makes  no  .difference. 
The  tenant  agreed  to  pay  him  as  landlord^ 
and  was  bound  by  his  agreement,  nor  could 
the  tenant  deny  his  title.  There  is  nothing 
in  Swann  v.  Morris,  supra,  in  conflict  with 
the  ruling  here  made,  for  there  the  landlords 
did  not  sell  or  furnish  the  guano  to  the  ten- 
ant, but  sold  it  to  him  as  agents  fdr  anoth- 
er, and  took  a  note  for  the  price  of  the  same^ 
payable  to  their  principal,  which  they  subse- 
quentiy  paid,  and  then  sought  to  foreclose 
a  lien  upon  the  tenant's  crop.  The  point  upon 
which  the  decision  hi  that  case  turned  was 
that  the  landlords  did  not  furnish  the  guano 
to  the  tenant,  but  the  tenant  purchased  the 
same  from  a  third  person. 

Judgment  reversed.  All  the  Justices  Gon- 
curring. 

(119  Qa.  314) 
BIACKWELL  V.  STATE. 
(Supreme  Court  of  Georgia.    Jan.  12,  1904.) 
AFFRAT— BVIDBN(»-RBVIBW. 

1.  The  use  of  profane  and  violent  language  by 
two  persona,  each  to  the  other,  although  In  a 
public  place,  is  not  sufiicient,  without  more,  to 
constitute  an  affray,  under  the  laws  of  this 
state;  but  the  oftense  Is  made  out  by  proof  of 
the  conduct  indicated  under  the  circumstances 
mentioned  indulged  in  by  both  parties,  and  ac- 
companied by  such  acts  as  drawing  a  razor, 
making  a  threatening  gesture  with  a  plank,  and 
taking  hold  of  each  other,  by  which  conduct 
citieens  are  terrorized  and  disturbed ;  it  not  ap* 
i>earing  that  either  parly  was  justifiable  in  all 
that  he  did.  Hawkins  v.  SUte»  13  Ga.  822» 
68  Am.  Dec.  517. 

2.  Whether  or  not  the  accused  was  justifiable 
in  the  part  that  be  took  in  the  affair  was,  under 
the  facts  of  this  case,  a  question  for  the  jury. 
They  found  that  he  was  not.  There  was  some 
evidence  to  sustain  their  finding,  the  trial  judge 
signified  his  approval  of  it  by  refusing  to  grant 
a  new  trial,  and  this  court  will  not  say  that  his 
refusal  was  erroneous. 

(Syllabus  by  the  Ck>urt) 

Error  from  City  Court  of  BIberton;  P.  P. 
Proffitt  Judge. 

Nathan  Blackwell  was  convicted  of  an  af- 
fray, and  brings  error.    Afllrmed. 


t  L  Sm  Affray,  vol.  2,  Cent  Dig.  i  L 
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I.   O.  Van  Doeer,   for  plaintiff 
ThoB.  J.  Brown,  Sol.,  for  tbe  State. 


CANDLER,    J.    Judgment 
tbe  Jnetices  concurring. 


afBrmed.     All 
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OWEN  V.  STATE. 


(Sopreme  Court  of  Georgia.    Jan.  12,  1904.) 

LARCENY— INSTRUCTIONS  —  BVIDBNCB  —  CON- 
FESSIONS—REASONABLE  DOUBT. 

1.  There  was  ample  eTidence  apon  which  to 
predicate  the  charge  of  the  court  as  to  the 
effect  of  recent  possession  of  stolen  goods.  Un- 
der tbe  evidence  offered  by  the  state,  a  charge 
on  this  subject  was  demanded,  and  there  is  no 
complaint  that  the  charge  as  given  waii  not  a 
eonrect  statement  of  the  law, 

2.  A  conviction  may  be  had  npon  a  free  and 
yolnntary  confession,  corroborated  only  by  proof 
of  the  corpus  delicti.  In  charging  on  this  sub- 
ject, the  trial  judge  should  impress  upon  the 
jury  the  idea  that,  while  this  is  the  law,  such 
proof  does  not  necessarily  demand  a  conviction, 
and  that,  at  last,  to  authorize  a  verdict  of  guilts, 
t!io  jury  must  be  satisfied  beyond  a  reasonable 
doubt  of  the  guilt  of  the  accused.  Wimberly 
T.  State,  81  S.  B.  162,  105  6a.  188,  and  cita- 
tions. 

3.  Where  the  judge  charges  the  jury,  in  effect 
that  a  verdict  of  guilty  cannot  be  had  upon  a 
confession  alcnj.  tut  that  the  same  must  be 
corroborated,  and  that  it  is  sufficient  corrobora- 
tion to  authorise  a  conviction  when,  in  addition 
to  proof  of  a  confession,  the  corpus  delicti  is 
Rhown,  concluding  his  statement  with  the  fol- 
lowing language,  "Where  it  is  shown  that  the 
crime  was  committed,  then  you  would  be  ao- 
thorised  to  consider  the  confession"— ^no  error  la 
committed  of  which  the  accused  can  complain. 

4.  The  evidence  offered,  while  not  so  con- 
clusive as  to  render  mathematically  certain  the 
guilt  of  the  accused,  was  legally  sufficient  to 
authorize  a  verdict  of  guilty.  The  jury  appears 
to  have  been  satisfied  beyond  a  reasonable  doubt 
that  the  accused  was  guilty.  The  trial  judge 
neeeasarily  approved  the  verdict,  as  is  shown  by 
his  refusal  to  grant  a  new  trial,  and  this  court 
will  therefore  not  interfere  with  his  judgment. 

(ayllaboa  by  the  Court.) 

Error  from  Superior  Court,  Twiggs  Coun- 
ty; D.  M.  Roberts,  Judge. 

Sidney  Owen  was  convicted  of  larceny,  and 
brings  error.    Affirmed. 

John  R.  Cooper,  for  plaintiff  in  arror.  J. 
F.  De  Lacy,  Sol.  Gen.,  for  the  State. 

CANDLER,  J.  Judgment  affirmed.  All 
the  Justices  concurring. 


(119  Ghu  861} 

LABfBERT  v.  NORMAN. 
(Supreme  Court  of  Georgia.    Jan.  12,  1904.) 

CONSTITUTIONAL    LAW— TOWN    CHARTER— AP- 
POINTMENT OF  MAYOR  AND  ALDER- 
MEN—RIGHT  TO  ELECT. 
1.  A    legislative    act    incorporating    a    town, 
which  provides  that  named  persons  shall  act 
as  mayor  and  aldermen  until  their  successors 
are  elected  by  the  people  of  the  town  according 
to  the  scheme  of  the  act,  is  not  opposed  to  that 
provision   of  the   Constitution    which   declares 
that  ''the  people  of  this  state  have  the  inherent, 
sole  and  exclusive  right  of  regulating  their  in- 
ternal aovemment,  and  the  police  thereof  (Civ. 
Code,  I  57S4);    nor  to  that  provision  which  de- 
4A  8.E.~.28 


dares  that  ''in  all  elections  by  the  people  the 
electors  shall  vote  by  ballot"  (av.  Cbde,  §5736). 
Nor  is  such  act  unconstitutional  for  the  reason 
that  the  General  Assembly  '*has  no  elective  or 
appointive  power  of  officers  of  towns  to  which 
they  grant  charters." 
(Syllabus  fay  the  Court) 

Error  from  Superior  Court,  Colquitt  Coud- 
ty;   R.  G.  Mitchell,  Judge. 

Action  between  H.  Lambert  and  J.  B.  Nor- 
man, Jr.  From  the  Judgment,  Lambert  hringn 
error.    Affirmed. 

Park  ft  Payton,  for  plaintiff  in  error.  Robt. 
L.  Shipp  and  Alf ord  R.  Kline,  for  defendant 
in  error. 

COBB,  J.  This  case  involves  the  validity 
of  that  portion  of  the  charter  of  the  town 
of  Norman  Park  (Acts  1902,  p.  519,  No.  56) 
which  designates  by  name  the  mayor  and 
aldermen  of  the  town,  who  are  to  serve  un- 
til their  successors  are  elected  according  to 
the  scheme  of  the  act  All  of  the  points  in- 
sisted on  are  ruled  in  the  headnote,  and  we 
do  not  deem  any  further  elaboration  neces- 
sary. The  case  of  Americus  y.  Perry,  114 
Ga.  871,  40  S.  E.  1004,  67  L.  R.  A.  230,  is 
closely  in  point,  even  if  not  directly  control- 
ling. See,  also,  Dallis  v.  Griffin,  and  cita- 
tions, 117  Ga.  408,  48  S.  E.  758;  Stapleton  v. 
Perry,  117  Ga.  564,  43  S.  E.  99a 

Judgment  afflUrmed.  All  the  Justices  con- 
curring. 


ai9  Ga.  S79) 

HARRIS  y.  ROAN,  Judge. 

(Supreme  Court  of  Georgia.    Jan.  18,  1904.) 

CRIMINAL  LAW— SECOND  BILL  OF  EXCEPTIONS 
—  EXTRAORDINARY  MOTIONS  —  NEWLY  DIS- 
COVERED EVIDENCE— NEW  TRIAL— MANDA- 
MUS TO  JUDGE. 

1.  The  general  rule  is  that,  when  the  refusal 
of  a  new  trial  in  a  criminal  case  has  been  af- 
firmed by  this  court,  no  second  bill  of  excep- 
tions can  be  allowed.  The  only  exception  to 
this  general  rule  is  such  "an  extraordinary  mo- 
tion or  case"  as  is  specified  in  section  5487  of 
the  Civil  Code  of  1^5. 

2.  The  extraordinary  motions  or  cases  con- 
templated by  the  statute  are  such  as  do  not 
ordinarily  occur  in  the  transaction  of  human 
affairs,  as  when  a  man  has  been  convicted  of 
murder,  and  it  afterwards  appears  that  the  sup- 
posed deceased  is  still  alive,  or  where  one  is 
convicted  on  the  testimony  of  a  witness  who  is 
subsequently  found  guilty  of  perjury  in  giving 
that  testimony,  or  where  there  has  been  some 
providential  cause,  and  cases  of  like  character. 
06x  y.  Hillyer,  65  Ga.  57. 

3.  Alleged  newly  discovered  evidence  which  Is 
cumulative  of  that  presented  on  the  trial,  or 
which  merely  tends  to  impeach  a  witness  ex- 
amined at  the  trial,  or  which  establishes  a 
nervous  disease  or  bodily  eccentricity  which  was 
in  existence  at  the  time  the  crime  was  com- 
mitted, and  must  have  been  known  to  the  ac- 
cused at  the  time  of  the  trial,  furnishes  no 
sufilcient  reason  for  granting  an  extraordinary 
motion  for  a  new  trial. 

4.  The  existence  of  excitement  in  the  public 
mind,  resulting  from  the  commission  of  the 
crime,  producing  fear  in  the  mind  of  the  ac- 
cused, so  as  to  deter  him  from  furnishing  his 
counsel  with  information  necessary  to  prepare 
his  defense,  even  if  in  any  case  a  sufficient 
reason  to  grant  a  new  trial  cm  extraordinary 
motion,  will  not  be  when  the  time  elapsing  be- 
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tween  the  yerdict  and  the  final  order  on  the 
ordinary  motion  is  such  that  the  apprehensions 
in  the  mind  of  the  accused  must  have  abated. 

5.  When  an  alleged  extraordinary  motion  for 
a  new  trial  is  entirely  without  merit,  it  is 
proper  for  the  judge  to  decline  to  entertain  the 
same,  and  to  refuse  to  grant  a  rule  nisi  thereon. 

6.  This  court  will  not  by  mandamus  compel  a 
judge  to  certify  a  bill  of  exceptions  assigning 
error  upon  the  refusal  of  the  judge  to  entertain 
an  extraordinary  motion  for  a  new  trial  and 
grant  a  rule  nisi  thereon,  when  it  appears  that 
such  motion  is  without  merit.  Malone  v.  Hop« 
Icins,  49  Ga.  221;  Cox  v.  Hillyer,  65  Ga.  57; 
Hanye  v.  Candler,  25  S.  E.  606,  99  Ga.  214; 
White  V.  Butt,  27  S.  B.  680,  102  Ga.  552; 
Perry  v.  State,  30  S.  E.  903,  102  Ga.  368. 

7.  The  case  of  Taylor  v.  Eeese,  33  S.  E.  917, 
108  Ga.  379,  was  where  the  judge  refused  to 
certify  the  first  bill  of  exceptions  in  the  case, 
which  complained  of  errors  at  the  trial  and  was 
sued  out  in  due  time  thereafter. 

The  case  of  Sears  t.  Candler,  37  S.  E.  442, 
112  Ga.  381,  did  not  involve  any  question  re- 
lating to  an  extraordinary  motion  for  a  new 
trial,  and  therefore  the  present  ruling  is  not  in 
conflict  therewith. 

(Syllabus  by  the  Court.) 

Application  by  John  Harris  for  writ  of 
mandamus  to  Ia  S.  Roan,  judge.  Writ  de- 
nied. 

S.  C.  Crane,  for  applicant 

PER  CURIAM.    MandamoB  nisi  denied. 


(119  Oa.  388) 

MUTUAL  LIFE  INS.  00.  OP  NEW  YORK 
V.  HAMILTON. 

(Supreme  Court  of  Georgia.    Jan.  12,  1904.) 

NEW    TRIAU-HBARINQ    OP    MOTION-CONTIN- 
UANCE-BRIBP  OF  EVTDBNCB. 

1.  Where  a  term  order,  duly  granted,  to  hear 
a  motion  for  a  new  trial  in  vacation,  recites 
"that  it  is  impossible  to  make  out  and  complete 
a  brief  of  the  testimony  in  such  case  before 
adjournment  of  court,"  and  provides  "that  the 
movant  have  until  the  hearing,  whenever  it  may 
be,  to  prepare  and  present  for  approval  a  brief 
of  the  evidence  in  said  case,  and  the  presiding 
judge  may  enter  his  approval  thereon  at  any 
time,  either  in  term  or  vacation,  and  if  the 
hearing  of  the  motion  shall  be  in  vacation,  and 
the  brief  of  evidence  has  not  been  filed  in  the 
clerk's  office  before  the  date  of  the  hearing,  said 
brief  of  evidence  may  be  filed  in  the  clerk's 
office  at  any  time  within  ten  days  after  the 
motion  is  heard  and  determined,"  and  the  hear- 
ing is  regularly  continued  several  times,  by  con- 
sent, during  vacation,  each  order  of  continuance 
preserving  all  the  rights  of  the  movant  under 
the  original  term  order,  and  upon  the  last  day 
set  for  a  hearing  in  vacation  no  hearing  is  had, 
and  no  further  order  granted,  by  reason  of  the 
absence  of  the  presiding  judge,  the  motion  goes 
over  to  the  next  term,  at  which  it  stands  for  a 
hearing,  upon  which  the  movant  may  present 
the  brief  of  evidence  for  approval,  and,  after  it 
has  been  approved,  have  the  same  filed. 

Applying  the  rule  above  announced  to  the 
facts  of  this  case,  the  court  erred  in  dismissing 
the  motion  for  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Muscogee  Coun- 
ty; W.  B.  Butt,  Judge. 

Action  by  Perry  Hamilton  against  the  Mu- 
tual Life  Insurance  Company  of  New  Tork. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed^ 


Jas.  H.  Gilbert  and  H.  V.  Elargett,  for 
plaintiff  in  error.  Hatcher  &  Carson,  for  de- 
fendant In  error. 

FISH,  P.  J.  On  May  15th,  during  the  May 
term,  1902,  of  the  superior  court  of  Muscogee 
county,  the  case  of  Perry  Hamilton,  adminis- 
tratrix of  W.  T.  Hamilton,  against  the  Mu- 
tual Life  Insurance  Company  of  New  York 
was  tried,  and  resulted  hi  a  verdict  for  the 
plaintiff.  On  May  16th,  during  the  term,  the 
defendant  filed  its  motion  for  a  new  trial; 
and  on  the  same  day  the  court  granted  an 
order  reciting  and  providing  that  as  it  was 
'Impossible  to  make  out  and  complete  a  brief 
of  the  testimony  in  said  case  before  adjourn- 
ment of  court,  it  is  ordered  by  the  court  that 
said  motion  be  heard  and  determined  on  the 
17th  day  of  June,  in  vacation,  in  Judge's 
chambers  at  Columbus,  Ga.,  ♦  ♦  ♦  and 
that  movant  may  amend  said  motion  at  any 
time  before  final  hearing."  The  order  fur- 
ther provided  "that  movant  have  until  the 
hearing,  whenever  it  may  be,  to  prepare  and 
present  for  approval  a  brief  of  the  evidence 
in  said  case,  and  the  presiding  judge  may  en- 
ter his  approval  thereon  at  any  time,  either 
in  term  or  vacation,  and  if  the  hearing  of 
the  motion  shall  be  in  vacation,  and  the  brief 
of  evidence  has  not  been  filed  in  the  clerk's 
ofilce  before  the  date  of  hearing,  said  brief 
of  evidence  may  be  filed  in  the  clerk's  office 
at  any  time  within  ten  days  after  the  motion 
is  heard  and  determined."  On  June  17th  the 
motion  was  continued  to  be  heard  on  June 
28th,  by  an  order  to  that  effect,  which  con- 
tained the  following  provision:  **♦  ♦  • 
ordered  that  the  plaintiff  be  allowed  until  the 
28th  day  of  June,  1902,  to  file  his  brief  of  the 
testimony  and  amended  grounds  for  a  new 
trial,  and,  if  not  filed  at  that  time,  then 
movant  is  entitled  to  all  the  privileges  here- 
tofore granted  in  the  original  motion  to  file 
any  time  before  the  hearing  of  the  motion." 
On  June  28th  the  motion  was  continued^  by 
consent,  to  be  heard  on  August  2d,  the  order 
providing  "that  the  movant  have  until  that 
day,  hicluslve,  to  make  out  and  file  a  brief  of 
the  evidence  had  at  the  trial  of  said  case, 
and  have  all  other  and  further  rights,  etc., 
as  though  said  motion  were  heard  and  deter- 
mined at  the  regular  May  term  of  said  court" 
On  August  2d  the  motion  was  continued  by 
consent  to  be  heard  on  August  12th,  the  or- 
der for  the  continuance  providing  *that  the 
movant  have  until  that  day,  inclusive,  to 
make  out  and  file  an  amended  motion  for  new 
trial,  and  a  brief  of  the  evidence  had  at  the 
trial  of  said  case,  and  have  all  other  and  fur- 
ther rights,  etc.,  as  though  said  motion  w^e 
heard  and  determined  at  the  regular  May 
term  of  said  court,  without  any  Injury  to 
movant  and  with  all  rights  first  accorded 
movant  in  his  motion  for  new  trial."  On  Au- 
gust 12th  the  movant  appeared  at  the  time 
and  place  set  for  the  hearing  by  the  last- 
mentioned  order,  with  a  prepared  brief  of 
the  evidence;  but  neither  the  presiding  judge. 
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nor  tbe  respondent  or  her  counsel,  wan  pres- 
ent Nothing  more  was  done  in  reference  to 
the  motion  until  the  following  November 
term  of  the  court  When,  during  this  term, 
the  motion  for  a  new  trial  was  called  in  its 
order,  respondent  moved  to  dismiss  it  "for 
failure  of  movant  in  preparing  and  filing  and 
having  approved  the  brief  of  evidence  in  said 
case  on  or  before  12th  August,  1902,  it  not 
.  having  on  said  day  obtained  an  order  extend- 
ing said  time  within  which  a  brief  of  the  evi- 
dence could  be  approved  and  filed  in  said 
motion";  alleging  'iihat  the  May  term,  1902, 
was  adjourned  after  the  expiration  of  the 
12th  August,  1902,  as  to  said  motion,  and  that 
movant  cannot  now  file  its  brief  of  the  evi- 
dence in  said  case."  Upon  the  motion  to  dis- 
miss the  court  passed  the  following  order: 
*'Upon  call  of  the  above  case,  the  respond- 
ent moved  to  dismiss  the  motion  for  new 
trial  upon  the  ground  that  no  brief  of  evi- 
dence had  been  filed  in  the  clerk's  office  or 
approved  by  the  court  In  said  case.  It  ax>- 
peared  by  orders  regularly  granted  that  said 
case  was  tried  at  May  term,  1902,  and  a  mo- 
tion for  a  new  trial  filed  and  an  order  granted 
extending  the  time  for  hearing  until  17th 
June,  when  an  ord^r  was  granted  extending 
time  for  hearing  until  28th  June,  when  an- 
other order  was  granted  to  August  2d,  when 
another  order  was  granted  extending  time  un- 
til 12th  August,  1902.  Each  order  giving  the 
right  to  prepare  and  file  his  brief  of  evi- 
dence, it  appearing  that  the  time  of  filing  and 
preparing  a  brief  of  evidence  had  expired, 
and  that  no  brief  of  evidence  was  filed,  it  is 
ordered  and  adjudged  that  the  motion  be, 
and  is  hereby,  dismissed,"  etc.  To  this  or- 
der of  dismissal  the  movant  excepted. 

It  is  clear,  we  think,  that  the  original  term 
order  of  May  16th  gave  the  movant  in  the 
motion  for  a  new  trial  until  the  final  hearing 
thereof  to  prepare,  have  approved,  and  to  file 
a  brief  of  evidence.  The  reason  recited  in 
that  order  for  hearing  the  motion  in  vacation 
was'  that  it  was  ''impossible  to  make  out 
and  complete  a  brief  of  the  testimony  in  said 
case  before  adjournment  of  court '*'  After 
expressly  giving  the  movant  until  the  hear- 
ing, whenever  it  might  be,  to  prepare  and 
present  for  approval  a  brief  of  the  evidence, 
and  providing  that  the  judge  might  enter  his 
approval  thereon  at  any  time,  either  in  term 
or  vacation,  the  order  provided  that  if  the 
hearing  should  be  in  vacation,  and  the  brief 
of  evidence  had  not  been  filed  before  the 
hearing,  then  it  might  be  filed  within  10  days 
after  the  motion  had  been  heard  and  deter- 
mined; thus  showing  that  it  was  not  con- 
templated that  the  brief  of  evidence  should 
be  filed  until  it  had  been  approved.  It  ap- 
pears from  each  of  the  orders  continuing  the 
motion  for  a  new  trial,  from  the  motion  of 
the  respondent  to  dismiss  it,  and  from  the  or- 
der of  the  court  dismissing  the  same,  that  the 
court  and  counsel  for  both  sides  recognized 
that,  under  the  original  term  order  and  the 
orders  of  continuance,  the  movant  in  the  mo- 


tion for  a  new  trial  had  until  August  12, 
1902,  to  prepare,  present  for  approval,  and  to 
file  a  brief  of  the  evidence  in  the  case.  The 
movant  did  not,  in  any  of  the  orders  for  con- 
tinuance of  the  motion  for  a  new  trial,  con- 
sent to  a  limitation  of  its  right,  under  the 
original  term  order,  to  have  a  brief  of  the 
evidence  approved  and  filed  upon  the  final 
hearing,  but  such  right  was  expressly  reserv- 
ed in  each  of  such  orders  of  continuance.  As 
the  motion  was  not  heard  on  August  12th~the 
last  day,  in  vacation,  set  for  the  hearing— 
and,  through  no  fault  of  the  movant,  no  or- 
der was  then  passed  in  reference  to  the  mo- 
tion, it  went  over,  by  operation  of  law,  to  the 
succeeding  November  term.  Civ.  Code  1895. 
§  5485.  When  called  in  its  order,  the  movant 
was  ready  with  a  brief  of  evidence,  which 
its  counsel  presented  to  the  judge  for  ap- 
proval, and  asked  leave  to  file  the  same.  The 
court  declhied  to  approve  it  or  to  permit  it  tc 
be  filed,  but  dismissed  the  motion  for  a  new 
trial,  because,  as  the  court  held,  the  time  for 
preparing  and  filing  the  brief  had  expired  on 
the  12th  of  August  For  the  reasons  above 
stated,  we  think  the  court  erred  in  this  rul- 
ing, and  the  judgment  below  must  therefore 
be  reversed. 

Judgment  reversed.  All  the  Justices  con- 
curring. 

019  GfiL  299) 

GLASS  V.  STATB. 

(Supreme  Court  of  Georgia.    Jan.  12,  1904.) 

CRIMINAL    LAW— ACCUSATION— AFFIDAVIT— 
GAMING. 

1.  In  proBecutions  in  a  city  court  the  accusa- 
tion may  be  more  restricted,  but  cannot  be 
broader,  than  the  affidavit  on  which  it  is  based. 

2.  Where  an  affidavit  charges  the  commission 
of  a  specific  act,  the  accusation  must  conform 
thereto. 

8.  As  tbe  greater  includes  the  less,  if  the 
affidavit  is  general,  the  accusation  may  charge  a 
specific  criminal  act  included  within  the  offense 
named  in  the  affidavit 

(Syllabus  by  the  Court.) 

Error  frona  aty  CJourt  of  Fayetteville;  W. 
B.  Hollingsworth,  Judge. 

Walt  Glass  was  convicted  of  a  misde- 
meanor, and  brings  error.    Affirmed. 

J.  W.  Wise,  for  plaintiff  in  error.  A.  O. 
Blalock,  Sol.,  for  the  State. 

LAMAR,  J.  Qlass  was  prosecuted  in  the 
city  court  of  Fayetteville  for  a  misdemeanor. 
The  affidavit  charged  him  with  the  offense  of 
"gaming."  The  accusation  based  thereon 
charged  that  he  "played  and  bet  for  money 
and  other  things  of  value  at  a  game  of  sev- 
en-up,  and  other  games  played  with  cards." 
The  defendant  demurred  on  the  ground  that 
the  accusation  did  not  follow  the  affidavit, 
in  that  it  covered  matters  other  than  those 
contained  therein.  On  the  authority  of  Dick* 
son  V.  State,  62  Ga.  588,  Brown  v.  State, 
109  Ga.  572,  34  S.  B.  1031,  and  Williams  v. 
State,  107  Ga.  693,  33  S.  B.  641,  the  Judge 
properly  overruled  the  dcmuiTer.    If  the  af- 
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fldavlt  had' charged  the  defendant  with  play- 
ing "seyen-up,"  the  defendant  could  not 
have  been  put  on  trial  for  playing  at  any 
other  game  or  for  gaming  generally.  Blake 
r.  State,  112  Ga.  537,  37  S.  E.  870.  But 
where  the  affidavit  sets  out  that  the  de- 
fendant was  guilty  of  the  general  offense  of 
gaming,  the  accusation  can  allege  that  he 
was  guilty  of  any  specific  act  Included  within 
the  definition.  The  accusation  dinnot  be 
broader  than  the  affidavit,  but,  as  the  great- 
er Includes  the  less,  If  the  affidavit  Is  gen- 
eral, the  accusation  can  be  specific. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(U9  Ga.  804) 

TIPTON  V.  STATB. 

(Supreme  Court  of  Georgia.    Jan.  VH^  1904.) 

CJUMINAL  LAW  —  INDICTMENT  —  BVIDBNCB  — 
VBNUB^ALIBI— ASSAULT  WITH  INTBNT  TO 
KILL— APPEAL— NBW  TRIAL. 

1.  All  indictment  must  allege  a  certain  time 
within  the  statute  of  limitations,  but  on  the 
trial  the  date  may  be  established  by  drcnmstan- 
tial  evidence. 

2.  Ordinarily,  when  a  month  is  referred  to,  it 
will  be  understood  to  be  of  the  current  year, 
unless  from  the  connection  it  appears  that  an- 
other is  intended. 

3.  The  indictment  charged  that  the  offense 
was  committed  on  August  25,  1903,  and  on  the 
trial  thereafter  durine  the  same  year  the  pros- 
ecutor testified  that  tne  offense  was  committed 
on  August  25th,  without  stating  the  year.  The 
defendant  sought  to  prove  an  alibi,  and  offered 
evidence  as  to  where  he  was  on  August  25, 
1903.  It  being  evident  that  both  the  state  and 
the  accused  understood  that  the  proof  went  to 
establish  the  commission  of  the  act  on  the  day 
charged  in  the  indictment,  a  new  trial  will  not 
be  granted  on  the  ground  that  the  evidence  left 
uncertain  the  time  when  the  offense  was  com- 
mitted. 

4.  Proof  that  the  prosecutor  lived  in  Walker 
county,  and  that  he  was  assaulted  while  in  his 
residence,  sufficiently  established  the  venue. 

5.  It  was  for  the  jury  to  determine  whether 
the  positive  identification  of  the  defendant  as 
the  perpetrator  of  the  crime  was  met  by  the 
proof  offered  to  establish  an  alibi. 

6.  Where  one  was  charged  with  an  assault 
with  intent  to  murder  A.,  and  it  appeared  that 
the  defendant  had  fired  mto  a  house  in  which 
A.,  B.,  C,  and  D.  were  living;  that  one  shot 
came  near  B.  and  another  within  18  inches  of 
A.— there  was  evidence  to  support  a  convic- 
tion of  an  assault  with  intent  to  murder  A, 

7.  This  court  cannot  grant  a  new  trial  on  the 
ground  that  the  punishment  was  excessive,  even 
though  the  defendant  was  found  guilty  with  a 
recommendation  to  mercy. 

8.  The  newly  discovered  evidence  was  merely 
cumulative  of  that  previously  offered  in  sup- 
port of  the  defense  of  alibi.  Besides,  there  was 
no  showing  as  to  the  character  and  credibility 
of  the  new  witnesses.    Civ.  Code  1895^  §  5481. 

9.  There  being  no  error  of  law  assigned  other 
than  that  the  verdict  was  contrary  to  law  and 
the  evidence,  and  the  evidence  being  sufficient 
to  support  the  verdict,  this  couit  will  not  inter- 
fere with  the  discretion  of  the  judge  in  refus- 
ing a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Walker  Coun- 
ty; W.  M.  Henry,  Judge. 

f  1.  See  Indictment  and  Information,  vol.  27,  Cent 
Dig.  I  247. 


Fayette  Tipton  was  convicted  of  assault 
with  Intent  to  UU,  and  bring!  error.  Af- 
firmed. 

Lumpkin  ft  Rosser  and  John  W.  Bale,  for 
plaintiff  In  error.    Moees  Wright,  Sol.  Gen.,  ^ 
for  the  State. 

LAMAR,  J.  An  Indictment  must  allege  a 
certain  time  within  the  statute  of  limitations 
when  the  offense  was  committed.  Bailey  v. 
State,  65  Oa.  410.  If  the  day  and  month  are 
given  and  the  year  Is  omitted.  It  Is  InsufB- 
dent  Hence  a  charge  that  an  offense  was 
committed  on  "the  3d  of  June  Instant"  was 
held  to  be  defective  In  Com.  y.  Button,  5 
Gray,  89,  66  Am.  Dec.  852;  People  v.  Greg- 
ory, 30  Mich.  371;  White  ▼.  State,  93  Ga.  48, 
19  S.  B.  49  (4).  While  the  allegations  in  the 
Indictment  must  be  specific,  the  time  may  be 
established  by  circumstantial  evidence,  and 
the  present  case  Is  wltliln  the  rule  laid  down 
In  Tillson  t.  Bowley,  8  GreenL  (Me.)  163,  fol- 
lowed In  Marston  v.  Jenness,  12  N.  H.  144, 
that  "when  a  month  Is  referred  to,  it  will  be 
understood  to  be  of  the  current  year,  unless 
from  the  connection  It  appears  that  another 
is  Intended."  Oontra,  Lehrltter  y.  State,  42 
Ind.  383.  The  Indictment  was  found  on  Au- 
gust 26^  1908,  and  alleged  that  the  assault 
with  Intent  to  murder  was  committed  on 
August  25, 1903.  The  trial  took  place  in  Sep- 
tember, but  during  the  same  term  at  which 
the  indictment  was  found.  The  witnesses 
for  the  state  testified  that  the  "shooting  oc- 
curred at  9:15  p.  m.  on  August  25th."  The 
defendant  endeavored  to  establish  an  alibi, 
and  offered  much  evidence  to  show  that  on 
August  25,  1903,  at  9:15  p.  m.,  he  was  at  a 
church,  about  four  miles  distant  The  state 
offered  other  evidence  in  rebuttal.  From  this 
it  appears  that  both  sides  understood  that 
August  25,  1903,  was  the  time  referred  to  by 
the  witnesses  for  the  state;  and,  there  being 
no  request  to  charge  on  tills  subject,  or  as  to 
the  statute  of  limitations,  and  the  only  com- 
plaint being  that  the  verdict  is  contrary  to 
law  and  evidence,  we  do  not  feel  authorized 
to  grant  a  new  trial  upon  the  ground  that  the 
year  was  not  established  with  sufficient  cer- 
tainty. 

It  is  now  well  settled  that  the  failure  to 
establish  the  venue  can  be  taken  advantage 
of  on  the  general  ground  that  the  verdict  is 
contrary  to  law,  even  though  no  question  on 
that  subject  was  raised  in  the  lower  court, 
and  no  specific  assignment  of  error  to  call 
the  state's  counsel's  attention  to  the  fact  that 
a  reversal  will  be  asked  on  that  ground.  But 
these  rulings  will  not  be  extended.  The  rec- 
ord will  be  searched,  and  If  It  appears*  even 
by  circumstantial  evidence,  that  the  crime 
was  committed  within  the  jurisdiction  of  the 
court,  a  new  trial  will  not  be  granted*  even 
though  no  witness  specifically  stated  that  the 
offense  was  committed  within  the  county. 
Here  there  was  enough  to  establish  the  ven- 
ue.   It  appeared  that  the  prosecutor  lived  in 
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Walker  county,  and  tbat  be  and  bla  famllj 
were  fired  on  while  in  bis  residence. 

The  defendant  sought  to  eetahlish  an  alihl« 
and  also  claimed  that  the  offense,  if  any, 
was  not  assault  with  Intent  to  murder  T.  B. 
Arnold,  but  his  wife.  It  appeared  tbat  10 
or  12  shots  were  fired  into  the  house  in  which 
the  prosecutor,  his  wife,  and  family  were  Uy- 
Sng.  The  prosecutor  positively  and  explicitly 
Identified  the  defendant,  and  it  was  for  the 
Jury  to  pass  upon  the  conflict  occasioned  by 
this  evidence  and  that  of  a  witness  who 
swore  that  at  the  time  of  the  shooting  he 
saw  the  defendant  at  a  church  four  mUes 
43istant  It  was  also  for  the  Jury  to  say 
whether  the  assault  was  with  intent  to  mur- 
der the  wife  or  the  husband.  There  was  evi- 
dence that  one  ball  came  within  3  inches  of 
the  wife,  and  anoth»  within  18  inches  of  the 
husband.  While  the  case  is  dose  under  the 
evidence,  there  was  sufficient  to  sustain  the 
verdict,  and,  there  being  no  error  of  law  com- 
plained of,  and  no  assignment  of  error  on  the 
charge  of  the  court,  we  must  decline  to  in- 
terfere with  the  refusal  of  the  judge  to  grant 
a  new  trial. 

The  newly  discovered  evidence  of  other 
persons  who  were  at  the  church  was  cumn- 
lative,  and,  besides,  there  was  no  showing  by 
the  defendant  that  he  did  not  know,  and  by 
the  exercise  of  ordinary  care  could  not  have 
discovered,  the  existence  of  such  evidence. 

Judgment  aflarmed.    All  the  Justices  oon- 
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EQUITABLB  MORTG.  CO.  v.  McWATBRS, 

(SuprexDe  Court  of  Georgia.    Jan.  12,  190i.) 

NBW    TRIAL-DISMISSAL    OF    MOTION— HARM- 
LESS   ERROR— INSTRUCTIONS— EXECUTION 
—CLAIM  BY  ADMINISTRATOR. 

1.  The  motion  to  dismiss  the  motion  for  a 
new  trial  brought  in  question  only  matters 
which  rested  in  the  sound  discretion  of  the  trial 
judge,  and  it  was  not  shown  that  that  discre- 
tion was  abused. 

2.  The  evidence  objected  to  by  the  plaintiff, 
even  if  inadmissible,  related  to  a  matter  which 
was  not  in  issue  on  the  trial,  and  the  failure 
to  rule  it  out  was  not  cause  for  the  grant  of  a 
new  trial. 

3.  The  charges  complained  of  in  the  motion 
embodied  correct  principles  of  law,  and  were 
applicable  to  the  facts  of  the  case  on  trial. 

4.  It  appeared  that  some  .of  the  heirs  for 
whose  benefit  the  claim  by  the  administrator 
was  filed  were  concluded  by  a  judgment  render- 
ed adversely  to  them  on  a  claim  which  they  had 
previously  filed  to  the  same  land,  and  on  the 
trial  of  which  they  could  have  set  up  the  con- 
tentions they  now  seek  to  establish.  Mc Waters 
V.  Equitable  Mortgage  Co.,  42  S.  B.  52,  116 
Ga.  728.  The  share  of  these  heirs  in  the  land 
was  one  undivided  half;  The  other  heirs,  not 
having  been  parties  to  that  or  any  like  suit  for 
the  land  in  controversy,  were  not  estopped.  As 
10  them,  the  evidence  fully  warranted,  if  it  did 
not  demand,  a  finding  that  the  possession  of  the 
defendant  in  fi.  fa.  was  permissive  only,  and 
that  the  property  was  not  subject.  After  a 
verdict  finding  the  entire  property  not  subject, 
it  was  therefore  not  error  for  the  tuial  court 
to  grant  a  new  trial  as  to  the  undivided  half 
interest  claimed  by  the  heirs  first  mentioned, 
and  refuse  it  as  to  the  others.     Direction  is 


given  that  upeo  the  next  trial  of  the  contro- 
versy between  the  plaintiff 'in  execution  and  the 
administrator  as  to  the  share  of  the  heirs  who 
are  concluded  by  the  former  judsment,  the  jury 
be  instructed*  upon  proof  of  the  facts  before 
mentioned!,  to  return  a  verdict  finding  that  share 
subject 
(Syllabus  by  the  Court) 

Brror  from  Superior  CSourt,  Heard  Ooun- 
ty;  &  W.  Harris,  Judge. 

daim  case  between  R.  H.  McWaters,  ad- 
ministrator, and  the  Bquitahle  Mortgage 
Company.  From  the  ^judgment  both  parties 
bring  error.    Affirmed. 

Payne  &  Tye,  W..H.  Daniel,  Wliitaker  & 
Mooty,  S.  Holdemess,  and  J.  A.  Noyes,  for 
plaintiff  in  error.  W.  a  Wright  and  Frank 
8.  Lof tin,  for  defendant  in  error. 

OANDLBR,  J.  .  Judgment  on  both  hUls  of 
exceptions  affirmed.  All  the  Justices  concur- 
ring. 
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MACK  V.  STATE. 


(Supreme  Court  of  Georgia.    Jan.  18,  1904.) 

STEALINQ  RIDE  ON  TRAIN— WHAT  CONSTI- 

TUTB8-ACCUSATI0N, 
Llf  one  should  openly  enter  and  retnain  In 
a  car  with  no  intent  to  pay  his  fare,  he  would 
not  be  guilty  under  the  provisions  of  the  act  of 
December  21,  1897  (Van  Epps*  Code  Supp.  S 
66G2). 

2.  If  he  should  conceal  himself  in  a  car  for 
some  purpose  other  than  that  of  avoiding  the 
payment  of  his  fare,  he  would  not  be  guUty 
under  this  act 

3.  Bat  if  be  should  conceal  himself  on  a  train 
or  in  a  car  for  the  purpose  of  avoiding  the  pay- 
ment of  fare,  he  would  be  guilty  of  attempt- 
ing to  steal  a  ride,  if  removed  before  the  jour- 
ney began;  or  of  actually  stealing  a  ride,  if  he 
remained  in  the  car  until  after  the  journey  had 
commenced. 

4.  An  accusation  charging  M.  with  the  of- 
fense of  a  misdemeanor,  in  that  he  "fraudu- 
lently concealed  himself  in  a  car  of  a  railroad 
company  for  the  purpose  of  avoiding  the  pay- 
ment of  fare  and  stealing  a  ride,"  was  suiB- 
cient  to  withstand  a  general  demurrer. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Vienna;  D.  L. 
Henderson,  Judge. 

Bart  Mack  was  convicted  of  stealing  a  ride 
on  a  train,  and  brings  error.    Affirmed. 

Crum  &  Jones,  for  plaintiff  in  error.  E.  F. 
Strozier,  Sol.,  and  Whipple  &  McKenzie,  for 
the  State. 


LAMAR,  J.  If  one  should  openly  enter 
and  remain  in  a  car  with  no  intent  to  pay 
his  fare,  he  would  not  be  guilty  under  the 
provisions  of  the  act  of  December  21,  1897 
(Van  Epps'  Code  Supp.  §  6662).  Or  if  he 
should  conceal  himself  in  a  car  for  some 
purpose  other  than  that  of  avoiding  the  pay- 
ment of  his  fare,  he  would  not  be  guilty 
thereunder.  But  if  he  should  conceal  himself 
on  a  train,  or  in  a  car,  for  the  purpose  of 
avoiding  the  payment  of  fare,  he  would  be 
guilty  of  "attempting  to  steal"  a  ride,  if  re- 
moved before  the  Journey  began;  or  of  "steal- 
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tog  a  ride,"  If  not  discovered  until  after  the 
journey  had  actually  begun.  The  accusa- 
tion charged  the  defendant  with  a  "misde- 
meanor/' in  that  he  did  "falsely  and  fraudu- 
lently conceal  himself  from  the  conductor  and 
train  authorities,  by  hiding  in  a  box  car 
♦  ♦  •  upon  a  train  of  the  Georgia  South- 
ern &  Florida  Railroad  Company,  for  the 
purpose  of  avoiding  the  payment  of  fare  and 
stealing  a  ride  thereon."  The  Judge  properly 
overruled  a  general  demurrer  to  this  accu- 
sation. The  defendant  was  not  charged  with 
the  offense  of  merely  concealing  himself,  but 
with  the  offense  of  a  misdemeanor,  mani- 
fested by  concealing  himself  in  a  car  for  the 
purpose  of  avoiding  the  payment  of  fare.  The 
act  and  the  intent  were  those  prohibited  by 
the  statute,  and  the  accusation  was  sufficient 
Judgment  affirmed.  All  the  Justices  con- 
cur. 


(119  Oa.  S58) 

HENDRIOK  et  al.  t.  DANIEL. 

(Supreme  Court  of  Georgia.    Jan.  13,  1904.) 

WITNESSES  —  COMPETENCY  —  TRANSACTIONS 
WITH  DECEDENT— IIVIDBNCE-NBW  TRIAL. 

1.  Under  Civ.  Code.  §  5269,  par.  1,  in  an  ac- 
tion of  ejectment  tne  opposite  party  to  the 
grantee  of  a  deed  from  a  deceased  person  is 
not  competent  to  testify  in  his  own  behalf  to 
conversatioDS  and  transactionB  with  such  de- 
ceased person  affecting  adversely  the  title  con- 
veyed by  the  deed;  and  under  paragraph  5  the 
agent  of  such  a  party  is  likewise  incompetent. 

2.  It  is  not  error  to  exclude  evidence  as  to 
matters  about  which  there  is  no  dispute. 

3.  This  court  will  not  consider  a  ground  of 
a  motion  for  a  new  trial,  complaining  of  the 
refusal  of  the  court  to  allow  counsel  to  ask  a 
witness  a  stated  question,  where  it  does  not 
appear  what  answer  to  the  question  was  ex- 
pected. 

4.  The  evidence  amply  sustained  the  verdict. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Heard  County; 
S.  W.  Harris,  Judge. 

Action  by  John  W.  Daniel  against  Hugh 
L.  Hendrick  and  others.  Judgment  for  plain- 
tiff.   Defendants  bring  error.    AfBrmed. 

D.  B.  Whltaker,  R.  W.  Freeman,  and  W. 
C.  Wright  for  plaintiffs  in  error.  S.  Holder- 
ness  and  Frank  S.  Loftin,  for  defendant  in 
error. 


CANDLER,  J.  Suit  was  brought  by  John 
W.  Daniel  against  Hugh  L.  Hendrick  to  re- 
cover certain  lands  described  in  the  petition. 
Daniel  claimed  under  two  deeds  from  Jeptha 
H.  Daniel,  Sr.,  dated,  respectively,  January 
1,  1898,  and  April  23,  1898.  conveying  the 
land  in  dispute.  At  the  return  term  the  de- 
fendant answered  that  he  was  in  possession 
of  the  land  only  as  agent  for  his  wife,  Helen 
Hendrick,  and  at  that  term  she  was  made 
a  party  defendant.  In  their  plea  they  ad- 
mitted Mrs.  Hendrick's  possession,  and  de- 
nied the  plaintiff's  title,  or  that  he  had  any 
right  to  the  possession  or  the  rents  and 
profits  of  the  land.  They  further  averred 
that  In  the  fall  of  1889  Jeptha  H.  Daniel, 


the  grantor  in  the  deeds  to  the  plaintiff,  who 
was  the  fath^  of  both  the  plaintiff  and  Mrs. 
Hendrick,  put  Mrs.  Hendrick  in  possession 
of  the  land,  and  expressed  the  desire  that 
she  should  have  It  as  a  gift  or  advancement 
from  him;  that  after  this  declaration,  with 
the  express  understanding  that  the  lands 
were  a  gift  from  Jeptha  H.  Daniel  to  his 
daughter  Mrs.  Hendrick,  she,  by  and  through 
her  husband,  Hugh  L.  Hendrick,  went  into 
possession,  and  has  so  remained  ever  since; 
and  that  her  possession  has  been  continuous 
and  exclusive  for  a  space  of  more  than  seven 
years  in  the  lifetime  of  Jeptha  H.  Daniel, 
without  the  payment  of  any  rent  for  the 
land,  tlie  seven  years  having  elapsed  before 
the  mailing  of  the  alleged  deeds  from  Jeptha 
H.  Daniel  to  the  plaintiff.  It  was  therefore 
claimed  that  Mrs.  Hendrick  was  seised  of 
the  land  in  fee  before  the  making  of  the 
deeds  set  out  in  the  plaintUTs  abstract  of 
title.  The  plea  also  set  up  that,  after  going 
into  possession  of  the  land  under  this  parol 
gift,  Mrs.  Hendrick,  acting  through  her  hus- 
band as  her  agent,  made  substantial  and  val- 
uable improvements  on  the  property,  which 
were  enumerated.  At  the  trial,  evidence  was 
introduced  on  both  sides.  The  jury  returned 
a  verdict  for  the  plaintiff  for  the  premises 
sued  for,  and  mesne  profits.  The  defend- 
ants made  a  motion  for  a  new  trial,  which 
was  overruled,  and  they  excepted. 

1.  While  the  motion  for  a  new  trial,  as 
amended,  contains  numerous  grounds,  the 
case  is  really  controlled  by  a  single  question, 
viz.,  whether  the  court  below  erred  in  ex- 
cluding testimony  as  to  transactions  and 
communications  between  Mrs.  Hendrick  and 
her  husband  and  agent,  on  the  one  side,  and 
!  Jeptha  H.  Daniel,  under  whom  both  the  plain- 
tiff and  Mrs.  Hendrick  claimed,  and  who 
had  died  prior  to  the  bringing  of  the  suit, 
on  the  other.  This  evidence  was  excluded 
as  coming  within  the  prohibitions,  respective- 
ly, of  Civ.  Code,  §  5269,  pars.  1,  6,  the  court 
holding,  in  effect,  that  John  W.  Daniel,  the 
plaintiff,  was  an  assignee  or  trapsferee  of 
his  deceased  father,  and  therefore  Mrs.  Hen- 
drick could  not  testify  in  her  own  favor 
against  his  title,  and  that  her  husband,  who 
was  admitted  to  have  been  her  agent  in 
all  the  transactions  relating  to  the  land,  was 
likewise,  by  reason  of  his  agency,  incompe- 
tent to  testify  as  to  such  transactions  The 
question  squarely  presented,  therefore,  is, 
where  suit  is  instituted  to  recover  possession 
of  land  by  a  grantee  in  a  warranty  deed, 
can  the  opposite  party  or  his  agent  testify 
to  conversations  or  transactions  with  the  ^e- 
ceased  grantor,  the  nature  of  which  is  to 
show  an  adverse  title?  This,  in  turn,  ren- 
ders necessary  a  discussion  as  to  whether  a 
grantee  of  land  is  included  in  the  words 
"assignee"  or  "transferee,"  as  used  in  the 
Code  section  to  which  reference  has  been 
made.  This  court  is  thoroughly  committed 
to  the  proposition  that  the  act  of  1889,  and 
the  subsequent  acts  amendatory  thereof,  the 
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provisionfl  of  which  have  been  embodied  in 
Civ.  Oode,  §  5269,  are  to  be  literally  con- 
strued, and  that  nothing  will  be  added  to  or 
tsiken  from  them  by  Judicial  construction. 
The  original  act  (Acts  1889,  p.  85,  No.  486) 
provided  only  for  cases  *'where  any  suit  is 
instituted  or  defended  by  a  person  insane 
at  the  time  of  trial,  or  by  the  personal  rep- 
resentative of  a  deceased  person."  In  the 
case  of  Woodson  v.  Jones,  92  Ga.  662,  19  S. 
E.  60,  which  was  decided  November  6,  1893, 
this  court  held  that  under  the  act  of  1889 
"the  maker  of  a  negotiable  promissory  note 
Is  a  competent  witness  in  his  own  favor  to 
prove  payment  thereof  to  the  payee  before 
the  note  was  transferred,  although  the  payee 
has  since  died;  the  action  being  by  the  in- 
dorsee of  the  note,  and  the  personal  repre- 
sentative of  the  payee  not  being  a  party 
thereto  on  either  side."  In  the  opinion  the 
present  Chief  Justice,  referring  to  former 
decisions  to  the  effect  that  the  terms  of  the 
act  of  1889  would  not  be  extended  by  con- 
struction, but  would  be  construed  to  the  let- 
ter, quoted  from  the  act  to  the  effect  that 
*there  shall  be  no  other  exceptions  allowed 
under  this  paragraph,  by  any  court,  than 
those  herein  set  forth."  The  General  As- 
sembly, wliich  was  then  hi  session,  seeing 
the  deficiency  in  the  act  of  1889  as  illustrat- 
ed by  the  case  cited,  immediately  thereafter, 
on  December  9,  1883,  amended  it  by  pro- 
viding that  it  should  extend  to  cases  where 
"any  suit  is  instituted  or  defended,  ♦  ♦  ♦ 
by  the  endorsee,  assignee,  transferee  or  by 
the  personal  representative  of  a  deceased 
person."    Acts  1893,  p.  53,  No.  211. 

The  literal  meaning  of  the  word  "en« 
dorsee"  is  easily  ascertained  by  reference  to 
Its  etymology.  "Endorsement"  applies  to 
such  written  entries  as  may  be  made  on  the 
back  of  notes,  checks,  etc.,  and  may  transfer 
title  to  the  paper  on  which  it  is  made.  The 
literal  meaning  of  the  word  "assignment"  la 
much  broader.  In  its  most  general  sense  it  ap- 
plies to  the  transfer  of  interest  in  all  classes 
of  property,  real,  personal,  or  mixed.  Bouvier 
gives  as  the  definition  of  the  verb  "assign," 
to  make  or  set  over  to  another,  and  of  "as- 
signment," a  transfer  or  making  over  to  an- 
other of  the  whole  of  any  property,  real  or 
personal,  in  possession  or  in  action,  or  of  any 
estate  or  right  therein;  a  transfer  by  writ- 
ing, as  distinguished  from  one  by  delivery. 
Black's  Law  Dictionary  (page  97)  defines  the 
word  as  "the  act  by  which  one  person  trans- 
fers to  another,  or  causes  to  vest  in  that  oth- 
er, the  whole  of  the  right,  interest,  or  prop- 
erty which  he  has  in  any  realty  or  person- 
alty, in  possession  or  in  action,  or  any  share, 
interest,  or  subsidiary  estate  therein.  ♦  ♦  ♦ 
In  a  narrower  sense,  the  transfer  or  making 
over  of  the  estate,  right,  or  title  which  one 
has  in  lands  and  tenements."  The  same  au- 
thority defines  tte  verb  "assign,"  as  used  In 
conveyancing,  as  follows:  "To  make-  or  set 
over  to  another;  to  transfer,  as  to  assign 
property,  or  some  interest  therein."    It  seems 


dear  that,  technically  speaking,  the  word 
"assignment"  refers  to  a  transfer  of  biterest 
in  land  alone,  and  that  to  apply  it  to  a  trans- 
fer of  a  note  or  similar  paper  is  to  give  it  a 
broad,  rather  than  a  technical,  meaning.  Lit- 
erally, it  most  assuredly  covers  a  conveyance 
of  land  by  deed.  The  word  "transfer,"  in  its 
literal  meaning,  is  broader  than  "assign- 
ment,'* and  all  the  authorities  agree  in  a  defi- 
nition which,  in  effect,  covers  any  act  by 
which  the  owner  of  anything  delivers  or  con- 
veys it  to  another  with  the  intent  to  pass  his 
rights  therein.  In  like  general  terms,  a  trans- 
feree is  one  to  whom  a  transfer  is  made. 
Following  the  former  decisions  of  this  court, 
therefore,  and  giving  to  the  words  "assignee" 
and  "transferee,"  as  used  in  the  Code,  a  lit- 
eral construction,  we  are  forced  to  the  con- 
clusion that  they  cover  the  grantee  in  a  con- 
veyance of  land.  These  words  are  the  broad- 
est that  could  possibly  have  been  used.  A 
literal  construction  of  either  necessarily  In- 
cludes a  vendee,  grantee,  or  donee.  That 
such  was  the  meaning  intended  to  be  given 
them  by  the  lawmaking  power  we  think  can 
easily  be  established  by  an  application  of  any 
or  all  of  the  well-known  rules  for  the  con- 
struction of  statutes.  The  act  of  1889  and 
the  amending  act  of  1893  are  both  remedial 
statutes.  The  evil  sought  to  be  cured  was 
that  the  living  took  advantage  of  the  dead, 
the  sane  of  the  Insane,  by  giving  testimony, 
the  power  to  contradict  which  was  buried  in 
the  tomb  or  obscured  by  dethroned  reason. 
By  the  decision  of  this  court  in  the  case  of 
Woodson  V.  Jones,  supra,  it  was  brought  to 
the  attention  of  the  General  Assembly  that 
the  act  of  1889  failed  of  its  full  purpose,  and 
it  was  accordingly  amended  by  the  act  of 
1893.  To  use  a  homely  metaphor,  by  inserting 
in  the  law  as  it  stood  the  word  "endorsee" 
the  Legislature  healed  the  particular  malady 
pointed  out  by  the  decision  in  the  case  cited, 
and  then,  to  guard  against  a  relapse,  or  the 
possibility  of  a  similar  attack  in  the  future. 
It  inoculated  the  patient  with  the  words  "as- 
signee" and  "transferee."  The  mischief  as 
it  existed  prior  to  the  passage  of  the  act  of 
1889  was  plain.  That  act  did  not  accomplish 
its  full  purpose,  and  so  in  1893  the  General 
Assembly  amended  it  so  as  to  cover  all  possi- 
ble cases  where  the  same  mischief  threaten- 
ed, and  where  estates,  real,  personal,  or  mix- 
ed, of  deceased  or  insane  persons,  might  oth- 
erwise be  obtained  or  damaged  by  allowing 
parties  to  suits  affecting  such  estates  to  testi- 
fy to  communications  and  transactions  with 
such  deceased  or  insane  persons.  With  the 
full  nature  and  extent  of  the  evil  clearly  ap- 
parent, we  cannot  believe  that  the  General 
Assembly  intended  to  protect  the  estate  of  a 
deceased  indorsee  of  a  note  against  the  tes- 
timony of  the  living  maker,  at  the  same  time 
allowing  it  to  be  wronged  by  nullifying  his 
warranty  deed  to  a  tract  of  land.  On  what 
theory  it  can  be  supposed  that  the  General 
Assembly  sought  to  protect  the  purchaser  of 
a  note,  and  leave  unprotected  the  grantee  of 
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a  piece  <^  real  estate,  we  are  at  a  loss  to  con- 
oelvp. 

The  case  of  Elliott  v.  Shaw,  32  Ohio  St 
431,  dted  by  counsel  for  the  plaintiff  In  error, 
we  do  not  think  is  at  all  in  point  That  case 
held  simply  that,  under  an  Ohio  statute  ren- 
dering incompetent  as  a  witness  the  adyerse- 
party  in  interest  to  the  grantee  of  a  deceased 
person,  the  maker  of-  a  note  would  not  be  in- 
competent to  testify  In  his  own  behalf  against 
the  assignee  of  the  deceased  payee;  and  the 
main  reason  given  for  the  decision  was  that 
the  lawmaking  power  clearly  intended  to  re- 
strict tbe  statute  being  construed  to  the  ad- 
yerse party  in  a  suit  by  or  against  the  gran- 
tee in  a  conyeyance  of  realty.  Applying  to 
our  own  law  the  well-defined  rules  of  con- 
struction, and  having  In  view  the  purpose  of 
the  act  of  1889,  and  the  evil  sought  to  be  rem- 
edied, we  are  clear  that  it  was  the  Intention 
of  the  act  of  1893  to  Include  and  protect  all 
indorsees,  all  assignees,  and  all  transferees, 
of  all  kinds  of  property,  real,  personal,  and 
mixed.  It  follows  that  the  court  below  did 
not  err  in  excluding  the  testimony  under  dis- 
cussion, set  out  in  the  motion  for  a  new 
triaU 

2,  8.  The  other  grounds  of  the  motion  dis- 
close no  error  requiring  the  grant  of  a  new 
trial.  One  of  these  grounds  complains  of  the 
refusal  to  allow  counsel  to  ask  a  named  wit- 
ness a  specified  question,  but  does  not  state 
what  answer  to  the  question  was  expected, 
and  hence  it  cannot  be  considered.  Grifiin  y. 
Henderson,  117  Ga.  382,  43  8.  B.  712.  Others 
complain  of  the  rejection  of  evidence  as  to 
matters  about  which  there  was  no  dispute  be* 
tween  the  parties.  A  careful  examination  of 
the  brief  of  the  evidence  shows  that  there  is 
no  merit  in  the  contention  that  the  verdict 
was  contrary  to  law  and  the  evidence.  There 
was  abundant  evidence  to  sustain  the  verdict, 
and  for  no  reason  set  out  In  the  motion  did 
the  court  below  err  in  refusing  to  grant  a 
new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 

(119  Oa.  878) 

COURIER-JOURNAL  v.  HOWARD. 

(Supreme  Court  of  Georgia.    Jan.  13,  1904.) 

4CTI0N  ON  CONTRACT  —  PLBADINO  —  AMBND- 
MBNT— INSTRUCTIONS— NBW  TRIAL. 

1.  The  original  plea  set  up  the  defense  of 
failure  of  consideration;  and,  whether  or  not 
this  defense  was  at  first  pleaded  with  sufficient 
paiticularky,  the  subsequent  amendments,  which 
were  allowed  without  objection,  cured  any  de- 
fect of  this  nature  in  the  original,  and  rendered 
it  good  as  against  the  demurrers  which  were 
filed. 

2.  The  request  to  charge  was  properly  re- 
fused, because  the  effect  of  such  an  instruction 
would  have  been  to  authorize  the  jury  to  dis- 
regard the  plain  terms  of  the  contract  sued  on, 
and  to  base  their  verdict  on  an  understanding 
between  the  defendant  and  the  plain tifiTs  agent 
which  was  not  expressed  in  the  written  agree- 
ment. 

3.  The  ground  of  the  motion  for  a  new  trial 
complaining  of  the  refusal  of  the  court  to  al- 


low counsel  to  ask  a  named  witness  a  quea- 
tion  therein  set  out  cannot  be  considered,  be- 
cause It  does  not  appear  from  the  motion  what 
the  witness  would  have  answered.  Hendrick  v. 
Daniel,  46  S.  E.  438,  and  citations.  The  evi- 
deuce  of  the  defendant  made  out  a  comi>lete 
defense  to  the  action  against  him.  The  jury 
believed  it,  and  rendered  a  verdict  in  hia  favor* 
which  was  approved  by  the  trial  judge,  and  we 
will  not  disturb  it. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Early  County; 
H.  0.  Sheffield,  Judge. 

Action  by  the  Courier-Journal  againat  T. 
M.  Howard.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

R.  H.  Sheffield  and  W.  0.  Worrlll,  for  plain- 
tiff in  error.  C.  Wilson,  G.  D.  Oliver,  and 
J.  D.  Kilpatrick,  for  defendant  in  error. 

CANDLER,  J.  Judgment  affirmed.  All  tlie 
Juaticea  concur. 


(119  Ga.  280) 
EQUITABLE  MORTQ.  CO.  t.  WATSON. 
(Supreme  (3ourt  of  Georgia.    Dec  14,  1903.) 
USURY— EVIOBNCB. 
1.  The  evidence  being  insufficient  to  support 
the  verdict,  the  court  erred  in  overruling  the 
motion  for  a  new  trial. 
(Syllabus  by  the  Ck)urt.) 

Error  from  Superior  Court,  Monroe  Coun- 
ty:  E.  J.  Reagan,  Judge. 

Action  by  the  Equitable  Mortgage  Com- 
pany against  M.  M.  Wataon.  Judgm^it  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

For  tormer  opinion,  see  48  S.  B.  49. 

Payne  &  Tye,  J.  A.  Noyea,  and  (^abanisa 
&  Willingham,  for  plaintiff  in  error*  Robt. 
L.  Berner,  for  defendant  in  error. 

FISH,  P.  J.  The  Equitable  Mortgage  Com- 
pany sued  Mra.  Watson  on  a  promiaaory  note 
for  the  sum  of  $2,472.50  principal,  beaides 
interest  and  attorney's  fees,  and  prayed  for 
a  general  Judgment,  and  for  a  special  lien 
upon  a  certain  tract  of  land  whicb  it  alleged 
had  been  conveyed  to  it  as  security  for  the 
debt  The  defendant  filed  several  pleas,  in 
two  of  which  she  alleged  that  the  debt  was 
infected  with  usuryi  and  therefore  the  secu- 
rity deed  was  void,  and  the  plaintiff  was  not 
entitled  to  the  special  lien  prayed  for.  Upon 
a  former  trial  the  defendant  abandoned  all 
her  alleged  defenses  except  that  of  uaury, 
admitted  a  prima  facie  case  for  the  plaintiff, 
and  assumed  the  burden  of  showing  that  the 
debt  which  the  deed  was  given  to  secure  was 
infected  with  usury.  Upon  that  trial  the  Jury 
found  a  general  verdict  in  favor  of  the  plain- 
tiff for  the  principal  and  interest  of  its  debt, 
but  found  in  favor  of  the  defendant  upon  the 
plea  of  usury,  and  against  the  special  lien 
claimed  by  the  plaintiff.  Thore  was  a  motion 
for  a  new  trial,  which  was  overruled,  and 
the  case  was  brought  to  this  court,  where  the 
Judgment  overruling  the  motion  for  a  new 
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trial  was  reyersed;  tills  court  holding  tliat 
'^ere  was  no  evidence  to  authorize  the  find* 
ing  against  the  special  lien  prayed  for  by 
the  plaintiff/'  Bqultable  Mortgage  Go.  t. 
Watson,  116  Oa.  679,  43  S.  B.  49.  In  render- 
ing the  Judgment  of  reversal,  this  court  gave 
direction  that  such  judgment  should  not  have 
the  effect  of  setting  aside  the  verdict  in  so 
far  as  it  found  in  favor  of  the  plaintiff  for 
the  principal  and  interest  of  its  debt,  and 
that  the  new  trial  should  be  had  upon  two  is- 
sues only,  viz.,  whether  or  not  the  plaintiff 
was  entitled  to  the  special  lien  prayed  for; 
and,  if  so,  should  the  judgment  Include  at- 
torney's fees?  Page  685.  116  Ga.,  43  S. 
E.  49.  When  the  case  again  came  on  for 
trial  in  the  lower  court,  counsel  representing 
the  parties  agreed  in  open  court  to  submit 
to  the  jury  only  the  issue  as  to  whether  or 
not  the  plaintiff  was  entitled  to  the  special 
lien  prayed  for,  and  to  leave  to  the  court  the 
determination  of  the  question  in  reference  to 
attorney's  fees.  The  jury  found  against  the 
special  lien.  The  plaintiff  moved  for  a  new 
trial,  which  was  overruled,  and  It  excepted. 

The  defendant  admitted  a  prima  fade  case 
in  favor  of  the  plaintiff,  and  assumed  the 
burden  of  showing  that  the  deed  under  which 
the  plaintiff  claimed  the  special  lien  was  void 
because  of  the  existence  of  usury  therein. 
In  our  opinion,  she  failed  to  establish  her 
plea  of  usury,  and  therefore  the  verdict  find- 
ing against  the  special  lien  is  without  evi- 
dence to  support  It  When  the  case  was 
here  before,  this  court  held  that  "while,  to 
support  a  plea  of  usury  filed  for  the  purpose 
of  invalidating  a  deed  given  to  secure  a 
debt,  the  .evidence  need  not  establish  the 
usury  with  the  particularity  required  when 
It  Is  sought  to  recover  back  or  set  off  the 
usury,  still  the  evidence  must  show  with  cer- 
tainty that  the  transaction  was  tainted  with 
usury.*'  It  also  held:  "In  a  given  case, 
where  the  lender  might  reserve  a  portion 
of  the  loan  without  infecting  the  transaction 
with  usury,  it  is  incumbent  on  one  who  al- 
leges usury  to  show  the  exact  amount  re- 
served." See  first  and  second  headnotes  to 
the  case.  Three  things  were  then  establish- 
ed: First,  that  this  was  a  case  in  which  the 
lender  might  have  reserved  a  portion  of  the 
loan  without  infecting  the  transaction  vdth 
usury;  second,  that  it  was  incumbent  upon 
the  defendant  to  establish  with  certainty 
that  the  transaction  was  tainted  with  usury; 
and,  third,  that  it  was  incumbent  on  her  to 
show  the  exact  amount  of  the  loan  reserved, 
as  under  the  facts  of  the  case  it  was  legally 
possible  for  the  lender  to  reserve  a  portion  of 
the  loan  without  making  the  trausaction  usu- 
rious, which  takes  the  case  out  of  the  well- 
settled  general  rule  that,  in  order  to  success- 
fully attack  a  deed  as  usurious,  It  is  only  nec- 
essary to  show  the  bare  fact  that  it  is  tainted 
with  usury,  without  showing  the  exact  amount 
thereof.  Mr.  Justice  Cobb,  who  then  delivered 
the  opinion  of  the  court,  stated  the  documen- 
tary evidence  introduced  by  the  plaintiff,  and 


the  testimony  of  Alonzo  Richardson,  who 
testified  in  behalf  of  the  plaintiff,  and  con- 
cluded that  this  evidence  authorised  a  find- 
ing in  favor  of  the  plaintiff,  and  that,  11 
there  was  nothing  to  contradict  this  evi- 
dence, such  a  finding  was  demanded.  The 
evidence  which  supports  the  plaintiff's  case 
in  the  present  record  is  substantially  the 
same  as  that  with  which  Mr.  Justice  Oobb, 
speaking  for  th<9  court,  was  then  dealing. 
The  same  documentary  evidence  was  intro- 
duced upon  this  trial,  and  Richardson  again 
testified  substantially  as  he  did  before,  ex- 
cept that  upon  this  last  trial  he  testified  that, 
of  the  $2,300  received  from  the  mortgage 
company  upon  the  note,  the  Atlanta  Trust  & 
Banking  Company  received  $172.60,  and  Lw 
L.  Ray  |116,  as  commissions  for  procuring 
the  loan  for  the  defendant 

In  what  respect,  then,  does  the  case  as 
now  made  differ  from  the  case  as  then 
made?  Then  the  defendant  relied  mainly 
upon  the  testimony  of  her  husband  to  show 
usury  in  the  deed,  which  testimony  this 
court  held  to  be  insufilclent  for  such  purpose. 
Now,  her  husband's  testimony  does  not  ap- 
pear in  the  case,  and  she  relies  mainly  upon 
her  own  deposltlous.  The  most  cursory  ex- 
amination of  the  brief  of  her  testimony  con- 
tained in  the  record  shows  that  she  did  not 
and  could  not  know  the  facts  which  she  un- 
dertook to  prove  by  her  testimony.  It  is 
true  that  when  asked,  upon  direct  examina- 
tion, to  "state  whether  or  not  any  money 
was  reserved  by  the  Bqultable  Mortgage 
Company,"  she  answered:  "It  was  all  kept 
back,  except  $29,  and  what  was  paid  in  set- 
tlement of  first  loan.  It  was  all  reserved, 
except  the  amount  used  to  pay  off  the  first 
loan,  and  $29  in  cash  delivered  to  me  by 
my  husband."  But  if  she,  as  contended  by 
her  counsel,  meant  by  this  to  say  that  the 
Bqultable  Mortgage  Company  kept  back  all 
the  sum  represented  by  the  principal  of  the 
note,  except  the  amount  used  to  pay  off  the 
old  loan  and  the  $29  delivered  to  her  by  her 
husband,  her  answers  to  the  cross-interrog- 
atories, irrespective  of  other  circumstances 
in  the  case  to  which  we  shall  presently  al- 
lude, show  clearly  and  conclusively  that  shr 
did  not  and  could  not  know  this.  She  an- 
swered the  cross-interrogatories  as  follows* 
"The  money  was  borrowed  tor  the  purpose 
of  paying  off  an  existing  loan  on  the  land, 
in  order  to  get  the  benefit  of  a  lower  rate 
of  interest  and  to  Improve  the  farm.  I  sup- 
pose the  old  loan  was  paid  out  of  the  mon- 
ey, as  this  was  the  purpose  of  the  loan.  My 
husband  received  the  money  for  the  pur- 
pose stated.  He  attended  to  all  my  bu.si- 
ness.  I  was  sick  in  bed  at  the  time.  I  did 
not  handle  the  money.  My  husband  at- 
tended to  it  for  me  at  my  direction.  I  only 
handled  $29  which  my  husband  brought  me: 
I  looked  to  the  loan  company  to  send  mfl 
the  remainder  of  the  money,  over  and  abov< 
what  it  took  to  pay  off  the  existing  loa»- 
The  other  loan  was  satisfied.    I  don't  kno> 


4i2 


46  SOUTHBASTBBN  RBPOBTBR. 


Hi« 


of  any  other  amount  bnt  the  $29  that  was  re- 
ceived by  me  or  my  husband  on  said  loan. 
The  other  was  kept  back,  and  I  looked  to 
the  lender  for  it.  I  don't  know  what  was 
done  with  It,  other  than  I  have  stated.  I 
know  it  was  kept  back,  because  it  was  never 
sent  to  us.  They  kept  back  the  difference 
between  what  was  due  on  the  old  loan  and 
the  new.  It  was  my  understanding  that  I 
was  to  get,  to  the  best  of  my  recollection, 
$475  in  money,  after  paying  off  the  first 
loan,  when  I  signed  the  note&  My  husband 
looked  after  the  borrowing  and  paying  out 
of  the  money  for  me.  I  received  $29  through 
my  husband.  I  did  not  see  any  money  paid 
my  husband.  He  gave  me  only  $29.  I  only 
know  he  paid  off  the  old  loan,  and  gave  me 
$29  in  cash.  I  know  this  from  what  my  hus- 
band told  me,  and  from  the  fact  we  never 
received  any  further  notice  from  first  loan. 
It  is  true  I  was  examined  before  by  inter- 
rogations, and  the  question  was  asked  me, 
•How  much  money  was  turned  over  to  you, 
if  any  at  all?*  and  I  answered  it:  'I  don*t 
remember.  I  don't  think  I  got  a  cent.  If 
I  got  any  at  all,  it  was  a  very  small  amount' 
I  think  I  added  1  received  $29.  My  recollec- 
tion is  that  I  testified  as  I  do  now.  I  don't 
remember  whether  I  stated  in  my  former  in- 
terrogatories how  much  money  was  kept 
back.  I  know  how  much  was  kept  back, 
because  I  only  received  $29.  I  knew  these 
facts  when  the  other  interrogatories  were 
executed  as  well  as  r  do  now.  I  have  talk- 
ed to  no  one  about  interrogatories.  No  ex- 
planation has  been  given  me  as  to  why  it  is 
necessary  to  take  my  interrogatories  again." 
We  do  not  think  it  needs  any  argument  to 
demonstrate  that  these  answers  of  the  wit- 
ness show  that  she  did  not,  of  her  own 
knowledge,  know  the  fact  which  she  under- 
took to  establish  by  her  testimony.  And 
this  character  of  hearsay  evidence,  though 
admitted,  has  no  probative  value.  Claflin  v. 
Ballance,  91  Ga.  412,  18  S.  E.  309;  Eastiick 
V.  Southern  B.  Co.,  116  Ga.  48,  42  S.  B.  499; 
Suttles  V.  Sewell,  117  Ga.  216,  48  S.  B.  486. 

But  there  is  other  and  undisputed  evidence 
in  the  case  which  shows  tliat  she  could  not 
personally  know  what  amount  of  money  the 
Equitable  Mortgage  Company  actually  loan- 
ed her.  From  this  evidence  it  appears  that 
she  did  not  deal  directly  with  the  mortgage 
company,  but  In.  obtaining  the  money  she 
dealt  through  a  chain  of  agents.  The  docu- 
mentary evidence  shows  that  she  constituted 
the  Atlanta  Trust  &  Banking  Company  her 
agent  to  procure  a  loan  for  her  of  $2,300  for 
five  years,  at  6  per  cent  interest,  payable  an- 
nually, to  be  secured  by  a  mortgage  on  or  a 
deed  to  her  farm,  to  be  made  to  such  person 
or  corporation  as  the  trust  company  might 
procure  to  advance  the  money;  that  L.  L. 
Ray  was  her  agent  in  dealing  with  the  trust 
company,  and  was  duly  authorized  by  her  to 
receive  the  money  procured  by  the  trust  com- 
pany from  the  mortgage  company.  Here 
were  two  agents  of  hers  interposed  between 


her  and  the  mortgage  company.  Her  third 
agent  is  shown  by  her  testimony  to  have 
been  her  husband.  So  it  appears  from  the 
evidence  that  her  husband  represented  her  In 
her  dealings  with  Ray,  Ray  represented  her 
in  her  dealings  with  the  trust  company*  and 
the  trust  company  represented  her  in  her 
dealings  with  the  mortgage  company.  Deal- 
ing through  this  string  of  agents,  and,  so  far 
as  the  evidence  discloses,  having  direct  com- 
munication with  only  one  of  them— her  hus- 
band—how was  she  to  know  how  much  mon- 
ey was  received  from  the  mortgage  compa- 
ny? She  knew  how  much  money  was  re- 
ceived by  herself  from  her  husband.  But  her 
testimony  shows  that  she  did  not  know,  of 
her  own  knowledge,  how  much  he  received 
from  Ray,  nor  how  much  Ray  received  from 
the  trust  company,  nor  how  much  the  truBt 
company  received  from  the  mortgage  com- 
pany. What  she  actually  received  from  her 
husband  was  not  the  question;  but  the  vital 
question  was,  what  did  her  agent  the  trust 
company  receive  from  the  mortgage  compa- 
ny? Even  if  she  had  shown  how  much  mon- 
ey her  husband  received  from  Ray,  and  also 
how  much  Ray  received  from  the  trust  com- 
pany, she  would  have  failed  to  carry  the  bur- 
den which  she  assumed,  unless  she  went  fur- 
ther, and  showed  how  much  the  trust  com- 
pany received  from  the  mortgage  company. 
If  the  amount  received  from  the  mortgage 
company  by  the  trust  company,  shown  by 
the  evidence  and  admitted  to  have  been  the 
duly  authorized  agent  of  the  defendant,  was 
not  such  as  to  render  the  loan  usurious,  then 
the  security  deed  was  not  tainted  with  usury. 
The  evidence  offered  by  the  plaintiff  shows 
what  this  amount  was,  and  that  it  was  not 
such  as  to  render  the  loan  usurious,  and  so 
this  court  decided  when  the  case  was  here 
before.  The  evidence  for  the  defendant 
wholly  fails  to  overcome  this^  for  the  reason 
that  it  fails  to  show  what  amount  she  re- 
ceived from  the  lender  in  exchange  for  the 
note  and  the  mortgage  given  to  secure  it 

We  might  well  end  this  opinion  here,  bnt 
the  able  and  ingenious  counsel  for  the  de- 
fendant in  error  has  earnestly  insisted  that 
there  is  a  circumstance,  deducible  from  the 
evidence  in  the  case,  which  shows  that  the 
$29  in  cash  which  the  defendant  testified  she 
received  from  her  husband  was  in  fact  all  of 
the  amount  loaned  to  her  by  the  mortgage 
company,  except  the  sum  used  in  settling  the 
old  loan  upon  the  prc^erty.  We  will  state  the 
circumstances  upon  which  the  counsel  relies. 
The  defendant  Introduced  a  certificate  of  de- 
posit issued  by  the  trust  company,  reciting 
that  the  mortgage  company  had  deposited 
with  the  trust  company  the  sum  of  $2,012.50. 
payable  only  after  a  certificate  on  the  back 
thereof  should  be  signed  by  Mrs.  Watson,  to 
the  order  of  L.  Lw  Ray,  agent  of  Mrs.  Watson, 
and  upon  a  return  of  the  certificate  of  depos- 
it, properly  indorsed.  She  also  introduced  the 
old  note,  with  interest  coupons  attached 
thereto,  which  was  taken  up  with  proceeds 
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of  the  new  loan.  Richardson,  the  plaintiffs 
witness,  as  we  have  said,  testified  that,  from 
the  $2,300  which  the  mortgage  company  turn- 
ed over  to  the  trust  company  for  Mrs.  Wat- 
son, the  trust  company  rec^red  $172.50  as 
commissions,  and  Ray  received  |115  as  com- 
missions. The  counsel  contends  that  when 
the  sum  of  $287.50,  the  aggregate  amount  of 
these  commissions,  is  added  to  the  amount 
of  the  principal  and  interest  that  was  due 
upon  the  old  loan  at  the  time  it  was  paid  off, 
and  the  total  is  subtracted  from  the  amount 
of  the  certificate  of  deposit,  there  is  left  ex- 
actly $29,  the  amount  which  Mrs.  Watson 
testified  she  received  from  her  husband  In 
cash,  and  that  tliis  coincidence  between  her 
testlimony  as  to  the  amount  which  her  hus- 
band turned  oyer  to  her,  and  the  amount 
which  would  have  been  left  if  the  commis- 
sions were  paid  out  of  the  $2,012.50  deposited 
to  Mrs.  Watson's  credit  with  the  trust  com- 
pany, shows  that  the  mortgage  company  only 
loaned  to  her  $2,012.50.  When  the  note  rep- 
resenting the  old  loan  was  taken  up,  one  of 
the  coupons  attached  thereto  was  past  due; 
and  as  both  the  note  and  the  coupon,  from 
its  maturity,  bore  interest  at  8  per  cent  per 
annum,  in  making  his  calculation  the  counsel 
added  together  the  principal  of  the  note  and 
the  principal  of  the  coupon,  and  then  calcu- 
lated the  interest  upon  the  aggregate  sum 
from  February  1,  1890,  the  date  of  the  ma- 
turity of  the  coupon,  to  May  5,  1890,  the  date 
when  the  old  note  was  paid  off.  But  in  mak- 
ing the  calculation  he  computed  the  interest 
for  a  period  of  three  months  and  fire  days, 
and,  so  computed,  the  mathematical  result 
at  which  he  arrived  Is  correct.  But  as  we 
understand  it,  the  period  of  time  for  which 
the  interest  should  have  been  calculated  is 
three  months  and  four  dayp;  and,  If  the  cal- 
culation is  made  for  this  period,  the  differ- 
ence between  the  amount  of  the  certiQcate  of 
deposit  and  the  sum  of  the  commissions  and 
the  amount  due  on  the  old  loan  will  be  $29.36, 
instead  of  the  exact  amount  which  Mrs.  Wat- 
son testified  her  husband  paid  her,  viz.,  $29. 
As,  during  the  course  of  her  examinatioD, 
Mrs.  Watson  testified  eight  different  times 
that  the  amount  of  cash  which  she  received 
was  $29,  never  once  intimating  tbat  tiiat  was 
not  the  precise  amount  which  she  received 
from  her  husband,  and  in  three  of  these  in- 
stances stated  that  it  was  "only"  $29,  the 
force  of  the  argument  drawn  from  the  al- 
leged coincidence  to  which  the  counsel  calls 
our  attention  is  considerably  weakened,  if  the 
Interest  is  calculated  for  the  correct  period. 
But  even  admitting  that  the  period  for  which 
the  counsel  calculated  the  interest  was  the 
correct  one,  we  do  not  think  much  impor- 
tance is  to  be  attached  to  the  result  of  his 
figures.  At  best,  it  raises  a  mere  suspicion 
that  the  defendant's  contention  may  be  true, 
bnt  does  not  prove  that  it  is  true.  Let  us 
consider  for  a  moment  the  process  of  reason- 
ing which  must  be  pursued  in  order  to  reach 
the  conclusion  that  the  evidence  shows  "with 


certainty  that  the  transaction  was  tainted 
with  usury,"  and  shows  "the  exact  amount 
reserved"  by  the  lender,  for  this  is  what  this 
court  held  the  evidence  must  show  in  order  ^ 
to  sustain  the  defendant's  plea  in  this  case. 
Mr&  Watson,  without  knowing  the  amount 
received  from  the  mortgage  company  by  her 
agent  the  trust  company,  without  knowing 
the  amount  turned  over  by  the  trust  company 
to  her  other  agent,  Ray,  and  without  even 
knowing  what  amount  her  husband  received 
for  her  from  Ray,  testifies  that  her  husband 
turned  over  to  her  only  $29.  Inasmuch  as 
this  happens  to  be  the  exact  amount  in  cash 
which  she  ought  to  have  received,  if  the 
mortgage  company  had  only  turned  over  to 
her  agent  the  trust  company  the  $2,012.50 
represented  by  the  certificate  of  deposit,  and 
from  this  the  trust  company  and  Ray  had, 
respectively,  deducted  the  commissions  which 
Richardson  testified  they  received,  and  the 
attorneys  representing  the  holder  of  the  old 
loan  had  received  in  settlement  of  the  same 
neither  more  nor  less  than  the  exact  amount 
due  when  the  settlement  was  made,  therefore 
Mrs.  Watson  has  sussessf  ully  carried  the  bur- 
den which  she  assumed,  by  proving  "with 
certainty"  that  the  transaction  between  the 
mortgage  company  and  herself  "was  tainted 
with  usury,"  and  by  showing  •*the  exact 
amount  reserved"  from  the  loan  by  the  lend- 
er. In  our  opinion,  this  reasoning  is  falla- 
cious. The  argument  here  indicated  proceeds 
upon  the  theory  that,  because  certain  proved 
facts  will  harmonize  perfectly  with  certain 
assumed  facts,  therefore  the  assumed  facts 
must  have  occurred.  It  assumes  that  the 
$287.50  of  commissions  received  by  the  trust 
company  and  Ray  were  taken  from  the  $2,- 
012.50  represented  by  the  certificate  of  depos- 
it, in  the  face  of  Richardson's  uncontradicted 
testimony  that  they  were  taken  from  $2,300 
loaned  by  the  mortgage  company  to  Mrs. 
Watson,  leaving  the  exact  amount  of  the  cer- 
tificate of  deposit,  and  in  face  of  the  fact 
that  the  trust  company  issued  a  certificate  ,of 
deposit  in  favor  of  Mrs.  Watson  for  $2,012.50. 
It  assumes  that  the  amount  paid  in  settle- 
ment of  the  old  loan  was  neither  more  nor 
less  than  the  sum  due  thereon  when  the  set- 
tlement was  effected.  It  assumes  that  the 
$29  received  by  Mrs.  Watson  from  her  hus- 
band was  all  the  cash  which  he  received  from 
Ray;  that  Ray  received  only  $2,012.50  from 
the  trust  company,  and  the  trust  company 
only  received  this  sum  from  the  mortgage 
company;  and  because  these  assumed  facts 
will  harmonize  perfectly  with  the  proved 
facts,  viz.,  that  the  trust  company  and  Ray 
received  in  commissions  $287.50,  that  Mrs. 
Watson  got  only  $29  from  her  husband,  that 
the  certificate  of  deposit  was  for  $2,012.50, 
and  the  amount  due  on  the  old  loan  was  a 
certain  sum,  therefore  Mrs.  Watson  has 
shown  with  certainty  that  the  transaction 
was  tainted  with  usury.  When  the  case  was 
here  before,  Mr.  Justice  Cobb  said:  "It  is 
said,  though,  that  under  the  documentary 
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evidence  it  appears  that  the  trust  company 
received  from  the  plaintiff  only  $2,012.50.  It 
is  tme  that  the  documentary  evidence  shows 
that  this  amount  was  received  by  the  trust 
company,  but  that  evidence  does  not  show 
that  this  was  all  that  was  received,  and  Rich- 
ardson swears  positively  that  $2,300  was  re- 
ceived. If  $2,300  was  received  by  the  trust 
company,  the  transaction  is  not  usurious.  It 
therefore  becomes  necessary  to  determine 
whether  there  is  any  evidence  on  this  point» 
contradicting  Richardson,  which  would  au- 
thorize a  finding  for  the  defendant"  He  con- 
cluded that  there  was  nothing  in  the  evidence 
offered  by  the  defendant  which  contradicted 
Richardson's  testimony.  Then  the  strongest 
evidence  for  the  defendant  was  that  of  her 
husband,  who  testified  that  he  thought  the 
lender  reserved  about  $475  at  the  time  the 
loan  was  negotiated.  Now  the  case  in  favor 
of  the  plaintiff  is  practically  the  same  as  it 
was  then,  and  the  only  material  change  in 
the  case  for  the  defendant  Is  the  substitution 
of  her  testimony  for  that  of  her  husband; 
and  her  testimony  shows  that,  of  her  own 
knowledge,  she  knew  nothing  about  the 
amount  reserved  by  the  lender.  So,  as  much 
as  we  diaiike  to  set  aside  verdicts  upon  mere 
questions  of  fact,  we  are  constrained  to 
again  do  so  in  this  case.  While  It  is  very  de- 
sirable that  there  should  be  an  end  of  litiga- 
tion, a  court  should  never  hesitate  to  set 
aside  a  verdict  which  is  unsupported  by  evi- 
dence merely  because  such  verdict  Is  but  a 
repetition  of  previous  verdicts  in  the  same 
case  which  have  been  set  aside  for  a  like  rea- 
son. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(119  Oa.  816) 

FIDBLITY    ft    DEPOSIT    CO.    OF    MARY- 
LAND V.  NISBBT,  Clerk  of  Superior 
Court,  et  al. 
(Supreme  Court  of  Georgia.    Jan.  12,  1904.) 

HARMLESS  ERkOR— PLBADIN(}— AMENDMENT^ 
STARE  DECISIS— RECEIVER— ACTION  ON  BOND 
—EVIDENCE— ASSIGNMENTS  OF  ERROR— DI- 
RECTINO  VERDICT. 

1.  Where  a  plaiutiff.  In  whom  the  legal  right 
of  action  existed,  brought  suit  for  the  use  of 
others,  who  were  not  named  in  the  petition,  but 
merely  indicated  therein  by  reference  to  a  des- 
ignated decree  of  the  court,  and  the  defendant 
demurred  to  the  petition  upon  the  ground  that 
the  names  of  the  usees  did  not  appear  therein, 
and  no  copy  of  the  decree  referrea  to  was  at- 
tached thereto,  the  overruling  of  the  demurrer, 
if  erroneous,  was  rendered  harmless,  when  the 
plaintiff  during  the  trial  amended  the  petition 
by  inserting  therein  the  names  of  the  usees. 

2.  As  the  petition  stated  a  cause  of  action  in 
the  plaiutiff  against  the  defendants,  an  objec- 
tion to  such  an  amendment  upon  the  ground 
that  there  was  not  enough  in  the  petition  to 
amend  by  was  without  merit. 

3.  The  unanimous  decision  of  this  court  upon 
a  question  of  law  arising  upon  a  given  state  of 
facts  is,  until  reviewed  and  overruled,  a  pre- 
cedent which  must  be  followed  in  any  subse- 
quent case  in  which  the  same  question  is  raised 
upon  the  same  state  of  facts. 

(a)  The  present  case  being  a  suit  upon  a  re- 
ceiver's bond,  by  the  obligee  therein  against  the 


prindiMil  and  surety,  and  the  surety  having  set 
up  the  same  defense  as  that  made  by  the  re- 
ceiver In  the  case  of  Tindall  v.  Niabet.  39  S. 
E.  450,  118  Ga.  1114,  55  U  R.  A.  225.  and 
the  facts  depended  upon  to  support  it  being  the 
same  as  those  upon  which  the  receiver  relied  in 
that  case.  It  follows  that  the  decision  then  ren- 
dered by  this  court  in  the  contempt  proceed- 
ing against  the  receiver  controls  the  main  qaea* 
tion  presented  in  the  case  now  in  hand. 

4w  where  evidence  la  offered  and  objected  to, 
if  it  la  competent  for  any  purpose  it  ui  not  er- 
roneous to  admit  H. 

5.  There  was  no  error  in  striking,  apon  d^ 
murrer,  so  much  of  an  amendment  to  an  an- 
swer as  was  based  upon  a  wholly  untenable 
theory,  even  though  the  demurrer  did  not  at- 
tack the  amendment  upon  this  precise  ground. 

6.  As  there  was  nothing  in  the  defense  aet  up 
which  could  prevent  any  of  the  usees  from  en- 
tering a  retraxit  and  withdrawing  from  the 
case,  it  was  not  erroneous  to  allow  one  of  them 
to  do  so. 

7.  Assignments  of  error  alleging  that,  for 
specified  reasons,  the  court  erred  in  directing  a 
verdict  in  favor  of  the  plaintiff,  so  far  as  a 
named  usee  was  concerned,  are  without  merit 
when  there  was  nothing  In  the  defense  aet  up 
which  could  have  prevented  a  recovery  by  the 
plaintiff  for  the  benefit  of  this  usee. 

If  any  of  these  assignments  of  error  was  in- 
tended to  raise  the  question  whether  this  par- 
ticular usee  was  estopped  from  recovering 
against  the  surety  upon  the  receiver's  bond,  it 
is  sufficient  to  say  that  the  surety  did  not  plead 
estoppel  against  such  usee. 

8.  There  was  no  error  in  directing  a  verdict 
for  the  plaintiff  for  the  full  amount  sued  for, 
and,  if  there  was  error  in  directing  that  the 
verdict  should  provide  that  such  amount  should 
be  credited  with  the  portion  thereof  to  which 
the  usee  who  had  entered  the  retraxit  would 
otherwise  have  been  entitled,  it  was  error  of 
which  the  surety  upon  the  receiver's  bond  could 
not  complain. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bibb  County; 
B.  D.  Evans,  Judge. 

Action  by  R.  A.  Nlsbet,  clerk  of  the  Bibb 
superior  court,  and  otha>8,  against  the  Fi- 
delity ft  Deposit  Company  of  Maryland. 
Judgment  for  plaintiffs,  and  defendant  brlngi 
error.    AflQrmed. 

Guerry  &  Hall,  for  plaintiff  In  error.  Ba- 
con, Miller  &  Brunson,  C.  P.  Steed,  Harde- 
man, Davis,  Turner  &  Jones,  John  P.  Ross, 
John  I.  Hall,  Anderson  &'  Grace,  and  Dessau, 
Harris  &  Harris,  for  defendants  In  error. 

FISH,  P.  J.  In  the  view  which  we  take  of 
this  case,  it  Is  not  necessary  to  determine  all 
the  questions  raised  in  the  court  below,  and 
presented  here  by  the  bill  of  exceptions,  nor 
to  state  aU  the  facts  which  are  contained  in 
the  voluminous  record.  A  full  statement  of 
the  facts  leading  up  to  the  present  litigation 
will  be  found  in  the  report  which  precedes 
the  opinion  in  the  case  of  Tindall  v.  Nlsbet, 
113  Ga.  1114,  89  S.  E.  450,  55  L.  R.  A.  225. 
The  main  and  controlling  question  in  the  case 
can  be  reached  and  decided  without  passing 
upon  some  of  the  minor  questions  made  in 
the  trial  court,  and  by  leaving  unconsidered 
a  considerable  portion  of  the  evidence  for  the 
plaintiff  which  was  admitted  over  objections 
of  the  defendant,  who  appears  as  the  plain- 
tiff in  error  here;   the  consideration  thereof 
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being  rendered  unnecessary  by  an  agreed 
statement  of  facts  whic)i  was  introduced  in 
evidence.  The  fkcts  shown  by  the  record 
which  we  deem  necessary  to  an  understand- 
ing of  the  decision  we  now  make  are  as  fol- 
lows: On  January  Q,  1894,  H.  O.  Tindall  was 
duly  appointed  permanent  receiver  for  the 
Macon  Hardware  Company.  In  the  order  of 
appointment,  he  was  required  to  make  and 
file  in  the  office  of  the  clerk  of  the  superior 
court  of  Bibb  county  a  good  and  sufficient 
bond,  in  the  sum  of  $25,000,  conditioned  for 
the  faithful  performance  of  his  duties  as  re- 
ceiver under  the  order,  and  such  other  or- 
ders as  might  be  passed  in  the  case;  the 
bond  to  be  approved  by  such  clerk.  The  or- 
der of  appointment  further  provided  that  the 
receivei*  should  deposit  all  moneys  coming 
into  his  hands  in  four  banks  located  in  the 
iAty  of  Blacon,  viz.,  the  Exchange  Bank,  the 
American  National  Bank<  the  Central  Georgia 
Bank,  and  the  Macon  Savings  Bank;  the  de- 
posits to  be  divided  among  these  banks,  as 
near  as  might  be,  in  the  proportion  that  the 
amount  due  by  the  Macon  Hardware  Compa- 
ny to  each  bank  bore  to  the  whole  sum  done 
by  it  to  all  of  them,  provided  that  the  banks 
would  pay  interest  upon  such  deposits,  if 
left  for  the  space  of  six  months,  at  the  rate 
of  five  per  cent  per  annum,  and  that  no 
checks  should  be  drawn  against  such  depos- 
its, except  in  the  name  of  the  receiver,  and 
countersigned  by  the  Judge  presiding  of  the 
court,  except  that  checks  drawn  for  expenses 
might  be  drawn  without  being  so  counter- 
signed, but  all  such  checks  should  specify  for 
what  expenses  they  were  drawn.  The  terms 
of  this  order  as  to  the  manner  in  which 
checks  should  be  drawn  against  the  deposits 
were  reiterated  by  orders  subsequently  pass- 
ed by  different  Judges  presiding  in  the  case. 
Tindall  executed  this  bond,  the  Fidelity  & 
Depoislt  Company  of  Maryland  (hereinafter 
called  the  Fidelity  Company)  becoming  the 
surety  thereon.  On  the  25th  of  March,  1901, 
Nisbet,  as  clerk  of  the  superior  court  of  Bibb 
county,  and  the  obligee  in  this  bond,  brought 
suit  thereon  against  the  obligors  therein,  al- 
leging that  Tindall,  as  receiver,  had  in  his 
hands,  in  the  administration  of  his  trust,  the 
sum  of  $26,596.23,  and  that  of  this  amount  he 
had  failed  to  account  for  the  sum  of  $6,021.- 
17,  which  had  been  adjudged  and  decreed  by 
the  superior  court  of  Bibb  county  to  be  in  his 
hands,  and  that  be  had  failed  and  refused  to 
account  for  or  to  pay  this  latter  sum,  al- 
though required  so  to  do  by  the  orders  and 
decrees  of  the  court  No  answer  appears  to 
have  been  filed  by  Tindall.  In  its  answer 
the  Fidelity  Company  denied  the  right  and 
authority  of  the  plaintiff  to  bring  the  suit, 
denied  that  the  court  had  lawfully  decreed 
that  the  plaintiff  was  entitled  to  recover  any 
funds  in  the  hands  of  the  receiver,  and  de- 
nied that  there  were  any  such  funds  in  the 
bands  of  the  receiver  at  the  date  of  the  al- 
leged decree  of  the  court  and  at  the  time  of 
the  filing  of  the  suit  against  the  receiver. 


The  answer  furth^  averred  that  there  had 
been  no  accounting  properly  required  of  the 
recover  for  the  alleged  fund,  and  that  there 
had  been  no  adjudication  upon  any  proper 
proceedings  of  any  amount  or  balance  as 
against  the  receiver,  and  for  such  reason  no 
suit  could  be  legally  brought  against  the  Fi- 
delity Company  upon  the  bond  on  account  of 
any  alleged  default  of  the  receiver.  It  also 
denied  that  there  had  been  any  breach  of  the 
bond.  It  further  averred  that  the  receiver 
deposited  the  funds  which  came  into  the 
hands  of  the  Exchange  Bank,  the  American 
National  Bank,  the  Central  Georgia  Bank, 
and  the  Macon  Savings  Bank,  all  of  the  city 
of  Macon*  dividing  his  deposits  amongst  said 
banks,  as  near  as  might  be,  in  the  proportions 
which  the  amount  due  by  the  Macon  Hard- 
ware Company  bore  to  the  whole  sum  due  by 
it  to  aU  of  such  banks,  at  interest  at  5  per 
cent  per  annum,  etc.;  that  the  order  of  the 
court  expressly  provided  and  commanded 
that  no  check  should  be  drawn  against  such 
deposits,  except  in  the  name  of  Tindall  as 
receiver,  and  countersigned  by  the  presiding 
Judge  of  the  court;  that  the  sum  of  money 
sued  for  was  composed  of  portions  of  the 
money  deposited  in  such  banks,  and  loaned 
to  them  under  these  provisions  of  the  order 
of  the  court  and  that  none  of  said  sum  was 
ever,  drawn  out  or  collected  of  these  banks 
by  the  court,  or  by  the  receiver  upon  checks 
signed  by  him  and  countersigned  by  the  pre- 
siding Judge  of  the  court;  and  that  the  entire 
sum  sued  for  was  still  in  the  hands  of  these 
banks,  and  still  owing  to  the  court  and  to  the 
receiver  as  such,  and  to  the  parties  at  inter- 
est in  said  cause,  subject  to  be  checked  out 
or  collected  under  order  of  the  court,  as  pro- 
vided in  the  order  of  the  court  It  alleged 
that  the  sum  sued  for,  after  being  deposited 
in  these  banks  under  the  order  of  the  court, 
went  into  their  custody  for  the  court,  and  for 
the  benefit  of  the  parties  at  interest,  and  at 
the  same  time  went  out  of  the  custody  of  the 
receiver,  and  that  neither  said  sum,  nor  any 
part  thereof,  had  since  then  come  into  the 
custody  of  the  receiver,  as  such,  and  that 
while  said  sum  was  In  the  custody  of  these 
banks  the  defendant.  Fidelity  Company,  owed 
the  court  or  the  parties  at  interest  no  duty 
concerning  the  same  upon  its  bond  or  other- 
wise; that  the  banks  had  never  had  the  legal 
power  to  dispose  of  the  same,  or  any  part 
thereof,  or  to  pay  up  the  loans  made  to  them, 
or  any  part  thereof,  except  under  order  of  the 
court,  or  upon  checks  of  the  receiver  counter- 
signed by  the  presiding  Judge  of  the  court 
and  that  so  far  as  the  sum  sued  for  was  con- 
cerned, these  banks  had  not  paid  out  the 
same,  or  any  part  thereof,  under  any  order 
of  the  court,  or  upon  any  check  of  the  receiv- 
er countersigned  by  the  Judge;  that  each  of 
the  banks  was  a  party  to  the  cause  in  which 
the  receiver  was  appointed,  as  well  as  a  de- 
positary of  the  court  as  to  said  sum,  and,  as 
such  party  and  depositary,  had  both  con- 
structive and  actual  notice  of  the  orders  of 
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the  court  relative  to  such  fund,  and  waa 
bound  thereby  and  liable  to  pay  over  the 
sum  sued  for  as  might  be  required  by  the 
court 

By  an  amendment  to  its  original  answer, 
the  Fidelity  Company  alleged  that  the  money 
for  which  the  suit  was  brought  was  deposited 
with  and  loaned  to  the  Exchange  Bank,  the 
American  National  Bank,  and  the  Central 
Georgia  Bank,  pursuant  to  the  orders  of  Bibb 
superior  court,  and  upon  the  terms  of  such 
orders;  that  this  money  had  never  been  with- 
drawn or  collected  from  said  banks  pursuant 
to  the  orders  of  said  court,  but  these  banks 
still  had  and  were  liable  for  it,  and  were 
bound  to  refund  it  as  the  court  might  di- 
rect, the  amount  thereof  for  which  each 
bank  was  alleged  to  be  liable  being  named; 
that,  under  the  orders  of  the  court,  these 
banks  became  depositaries  of  the  court,  and 
became  liable  to  pay  to  the  court,  or  the  re- 
ceiver, or  the  creditors  of  the  Macon  Hard- 
ware Company,  or  to  the  derk  of  the  court, 
or  to  any  person  or  persons  the  court  might 
designate,  the  balance  of  the  money  deposited 
with  them  by  the  receiver,  which  they  had 
never  paid  over  to  the  court,  or  to  any  per- 
son authorized  to  receive  such  money;  and 
that  each  of  these  banks  should  be  required 
to  pay  the  amount  due  by  it,  with  interest, 
into  court  or  to  the  parties  entitled  thereto, 
viz.,  the  usees  of  the  plaintiff.  There  was  a 
prayer  that,  to  this  end,  each  of  these  banks 
should  be  made  a  party  to  this  particular 
case,  should  be  served  with  a  copy  of  the 
proceedings,  and  be  required  to  pay  over  said 
sum  to  the  court  or  its  order.  This  amend- 
ment was  allowed,  subject  to  demurrer,  and 
each  of  these  banks  required  to  show  cause 
why  the  prayers  of  the  amendment  should 
not  be  granted.  Subsequently  each  of  these 
banks  demurred  to  this  amendment,  and  the 
demurrers  were  sustained  to  so  much  of  the 
amendment  as  sought  to  make  these  banks 
parties  defendant  to  the  case,  and  the  Fidel- 
ity Company  excepted. 

At  the  trial  the  Fidelity  Company  demur- 
red orally  to  the  plaintiff's  petition,  and  mov- 
ed to  dismiss  it,  upon  the  ground  that  no 
usee  was  named  therein,  and  because  no  copy 
of  the  decree  referred  to  in  the  petition  was 
attached,  and  because  it  did  not  appear  in 
the  petition,  or  in  any  exhibit  attached  there- 
to, who  the  usees  were.  The  court  overruled 
this  demurrer,  and  the  Fidelity  Company  ex- 
cepted. Subsequently  the  court  allowed  the 
plaintiff  to  amend  the  petition  by  inserting 
the  names  of  various  parties  as  usees,  among 
them  being  the  American  National  Bank  and 
the  Central  Georgia  Bank,  and  to  thU  ruling 
the  Fidelity  Company  excepted.  After  tliis 
amendment  was  allowed,  the  Central  Georgia 
Bank  filed  a  disclaimer  of  any  interest  in  any 
recovery  that  might  be  had  in  the  case,  and 
asked  to  be  dismissed  as  a  usee  plaintiff  from 
the  case,  and  entered  "a  retraxit  on  so  being 
dismissed  from  said  case."  The  court  grant- 
ed the  application,  over  the  objection  of  the 


Fidelity  Company,  which  thereupon  excepted 
to  this  ruling. 

At  the  close  of  the  evidence  "the  plaintiff 
moved  the  court  to  direct  a  verdict  for  the 
plaintiff  for  all  of  the  usees  whose  names  had 
been  inserted  by  amendment,  including  the 
American  National  Bank,  but  not  includins 
the  Central  Georgia  Bank."  The  FideUty 
Company  resisted  this  motion,  and  moved  the 
court  to  direct  a  verdict  in  its  favor  **in  so 
far  as  the  American  National  Bank  was  con- 
cerned.** "The  court  granted  the  motion  of 
the  plaintiff,  and  overruled  the  motion  of  the 
Fidelity  Company  and  directed  a  verdict  for 
the  plaintiff  for  the  principal  and  interest 
against  the  Fidelity  Company,  less  the 
amoimt  the  Central  Georgia  Bank  would  be 
entitled  to."  The  case  is  here  on  writ  of  er- 
ror sued  out  by  the  Fidelity  Company. 

1.  The  right  of  action  for  a  breach  of  the 
bond  was  in  the  plaintiff,  Nisbet,  as  clerk  of 
the  superior  court  of  Bibb  county;  and  he 
could  have  bl'ought  the  suit  without  naming 
any  usee  at  all,  or,  so  far  as  the  defendants 
were  concerned,  he  could  have  sued  for  the 
use  of  any  person  or  persons  whom  he  might 
designate  to  take  the  proceeds  of  the  action, 
provided,  in  so  doing,  he  did  not  cut  the  de- 
fendants off  from  any  defense  which  they 
would  otherwise  have.  Burke  v.  Steel,  40 
Ga.  217;  Bufilngton  v.  Blackwell,  52  Ga.  129; 
Gilmore  v.  Bangs,  55  Ga.  403;  Cross  v.  John- 
son, 65  Ga.  717;  Davis  v.  Baker,  71  Ga.  33; 
Richmond  &  Danville  R.  Co.  v.  Bedell,  83 
Ga.  591,  15  S.  E.  676;  Terrell  v.  Stevenson, 
97  Ga.  570,  25  S.  E.  352;  Joiner  v.  Singletary, 
106  Ga.  257,  22  S.  E.  90;  Norcross  Manuftic- 
turing  Co.  v.  Summerour,  114  Ga.  156,  39 
S.  E.  870.  But  as  the  plaintiff  brought  his 
suit  for  the  use  of  certain  Judgment  creditors 
of  tlie  Macon  Elardware  Company,  who  were 
not  identified  in  the  petition  otherwise  than 
by  reference  to  a  designated  decree  of  the 
court,  we  are  inclined  to  think  it  would  have 
been  proper  to  have  sustained  the  demurrer, 
unless  the  plaintiff  either  amended  his  peti- 
tion by  setting  forth  the  names  of  the  usees, 
or  by  striking  therefrom  all  reference  to  them. 
A  defendant  might  have  a  defense  which  he 
could  set  up  against  a  usee,  but  could  not 
urge  against  the  person  in  whom  the  legal 
right  to  sue  existed;  and,  where  the  plaintiff 
sues  for  the  use  of  another,  it  would  seem 
the  defendant  is  entitied  to  know  who  the 
usee  is,  and  good  pleading  requires  that  he 
should  not  be  compelled  to  look  beyond  the 
petition  in  order  to  ascertain  this.  But  if 
there  were  any  errors  in  overruling  the  de- 
murrer, it  was  cured  when  the  plaintiff  sub- 
sequentiy  amended  his  petition  by  setting 
forth  the  names  of  the  usees.  The  conten- 
tion that  he  could  not  do  this  over  the  ob- 
jection of  the  defendant  Fidelity  Company  is 
without  merit  The  error  assigned  in  the 
bill  of  exceptions  is  that  there  was  not  enough 
in  the  petition  to  amend  by.  There  were  a 
plaintiff,  defendants,  and  a  cause  of  action. 
No  more  was  needed  to  enable  the  plaintiff 
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to  amend  his  petition  by  naming  the  parties 
whom  he  chose  to  designate  as  usees.  As  a 
matter  of  fact,  however,  the  amendment 
merely  made  perfectly  plain,  on  the  face  of 
the  petition,  the  names  of  the  nsees,  who 
Were  already  Indicated  therein  by  reference 
to  a  designated  decree  of  the  court 

2.  During  the  progress  of  the  trial  the  pap- 
ties  to  the  case  entered  into  the  following 
agreement:  "It  is  agreed  that  the  sum  of 
$6»021.27,  the  principal  amount  in  dispute  in 
this  case,  is  represented  by  checks  to  that 
amount  drawn  and  signed  by  H.  G.  Tindall 
as  receiver  of  the  Macon  Hardware  Com- 
pany upon  the  Exchange  Bank,  the  Central 
Georgia  Bank,  and  the  American  National 
Bank,  without  being  countersigned  by  the 
presiding  Judge  of  the  court;,  and  without 
any  special  order  being  granted  allowing  the 
drawing  of  said  checks,  and  that  all  of  said 
checks  were  paid  by  said  banks  (the  Ex- 
change Bank  to  the  sum  of  $2,901.53;  the 
Central   Georgia  Bank,   $2,644.30;    and  the 

American  National  Bank,  the  sum  of ) 

and  that  none  of  these  checks  had  upon  them 
any  statement  in  reference  to  expenses;  that 
said  checks  were  paid  by  the  several  banks, 
and  charged  to  the  account  of  the  receiver 
in  said  bank;  that  said  checks  were  drawn 
by  the  said  Tindall,  and  that  he  appropri- 
ated the  money  so  drawn  to  his  own  use, 
and  has  never  accounted  for  the  same;  and 
that  the  contention  of  the  plaintiff  was  that 
the  money  so  drawn  was  funds  deposited  in 
said  banks  by  Tindall  as  receiver,  while  the 
contention  of  the  Fidelity  Company  was  that 
the  money  so  drawn  was  not  such  fund,  be- 
cause, under  the  law  and  orders  of  the  court, 
the  money  so  drawn  was  not  such  fund,  but 
was  the  moneys  of  the  banks.'*  This  was 
agreed  to  unqualifiedly  by  all  of  the  parties 
except  the  American  National  Bank,  which 
did  not  object  to  any  agreement  made  as  to 
the  other  bankjf,  but  required  proof  as  to 
itself,  on  the  ^ound  that  it  denied  that  it 
was  a  depositary.  The  Fidelity  Company 
thereupon  introduced  evidence  for  the  piu*- 
pose  of  showing  that  Tindall,  as  receiver, 
bad  drawn  certain  checks,  which  were  not 
for  expenses,  and  were  not  countersigned 
by  the  presiding  judge,  nor  specially  allowed 
by  order  of  the  court,  upon  said  bank,  which 
were  paid  by  the  bank,  and  the  amount  so 
drawn  from  such  bank  by  him.  The  con- 
sideration and  determination  of  this  case 
are  greatly  simplified  by  this  agreement  made 
in  open  court  In  view  of  the  admissions 
made  by  the  Fidelity  Company  in  this  agree- 
ment, some  of  the  questions  raised  in  the 
court  below  and  brought  to  this  court  for 
decision  become  immaterial.  Here  is  an 
agreement  which,  in  the  light  of  the  deci- 
sion rendered  by  this  court  in  Tindall  v.  Nis- 
bet,  118  Ga.  1114,  39  S.  E.  450,  55  U  R.  A. 
225,  absolutely  settles  the  main  and  control- 
ling question  made  in  the  case.  That  ques- 
tion was  whether  the  money  which  Tindall, 
as  receiver,  drew  from  the  Exchange  Bank, 


the  Central  Georgia  Bank,  and  the  Ameri- 
can National  Bank— three  of  the  banks  in 
which  he  had  been  required,  by  order  of  the 
court,  to  deposit  the  receivership  funds— 
upon  checks  signed  by  him  as  receiver,  but 
not  countersigned  by  the  judge  of  the  court, 
nor  allowed  by  any  special  order  of  the  court, 
and  not  for  expenses,  was  part  of  the  trust 
fund  committed  to  his  keeping,  or  merely 
funds  of  these  banks  paid  out  by  them  to 
Tindall,  not  as  receiver,  but  as  a  private 
individual.  This  was  ^the  great  subject  of 
dispute  in  the  case,  the  Fidelity  Company 
having  set  up  the  defense  that  as  the  orders 
of  the  court  provided  that  no  money,  except 
for  expenses,  should  be  drawn  by  the  re- 
ceiver from  the  funds  deposited  in  bank, 
without  the  check  for  such  money  being 
countersigned  by  the  judge,  and  as  the  banks 
had  either  actual  or  constructive  notice  of 
these  orders,  the  money  which  Tindall  ob- 
tained from  them  upon  checks  drawn  by 
him  as  receiver,  not  for  expenses,  and  not 
countersigned  by  the  judge,  was  no  part  of 
the  receivership  funds,  and  therefore,  al- 
though Tindall  appropriated  it  to  his  own 
use,  and  failed  to  account  for  it,  he  com- 
mitted no  breach  of  his  bond  as  receiver 
in  so  doing,  and  hence  his  surety  on  such 
bond  was  not  liable.  This  very  question, 
except  as  to  the  effect  of  its  decision  upon 
the  liability  of  the  surety  on  the  receiver's 
bond,  was  made  by  TindaU  in  the  above- 
cited  case,  and  was  there  decided  adversely 
to  him  and  to  the  contention  of  the  Fidelity 
Company  In  the  present  case.  It  was  there 
expressly  decided:  "If  a  receiver  has  been 
directed  by  the  court  to  deposit  a  fund  aris- 
ing from  the  sale  of  property  of  the  debtor 
in  banks,  subject  to  be  withdrawn  only  on 
his  check  when  the  same  has  been  counter- 
signed by  the  judge  presiding  in  the  court 
which  appointed  him,  and,  in  violation  of  his 
duty  and  in  disregard  of  the  order  of  the 
court,  the  receiver  obtains  such  funds  from 
the  bank,  on  checks  not  countersigned,  and 
appropriates  the  same  to  his  own  use,  then, 
regardless  of  the  question  whether  or  not 
the  bank  is  liable  for  such  wrongful  payment, 
such  receiver  is  in  direct  contempt  of  the 
court,  whose  officer  he  is,  and  he  may  be 
attached  and  punished  for  contempt  in  dis- 
regarding the  orders  of  the  court,  and  also 
for  a  failure  or  refusal,  when  so  ordered, 
to  pay  into  court  the  fund  so  misappropri- 
ated." 

3.  It  will  be  seen  at  once  that  the  decision 
was  by  no  means  confined  to  the  question 
whether  or  not  Tindall  could  be  attached  and 
punished  for  contempt  in  disobeying  the  or- 
ders of  the  court  in  reference  to  the  man- 
ner in  which  the  money  should  be  withdrawn 
by  him  from  the  banks,  but  It  expressly  de- 
termined that  he  could  also  be  attached  and 
punished  for  contempt  for  his  failure  or  re- 
fusal, when  so  ordered,  to  pay  into  court 
the  funds  which  he  had  withdrawn  from 
the  banks,   upon   checks   not  countersigned 
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by  the  Judge,  and  appropriated  to  his  own 
use.  This  latter  question  was  the  main  one 
in  the  case,  for  the  trial  judge  had  "made 
the  rule  absolute,  requiring  [Tlndall]  to  pay 
at  once  to  the  clerk  the  sum  [of  $6,021.17], 
and  ordered  that  he  be  committed  to  jail 
for  contempt  of  court,  and  remain  in  cus- 
tody until  he  can  show  that  he  has  purged 
himself  of  the  contempt  by  repaying  the 
fimd  adjudged  to  have  been  misappropriated 
by  him,  and  that  he  has  been  sufficiently 
punished,  or  by  showing  that  he  has  been 
sufficiently  punished,  and  is  unable,  by  rea- 
son of  his  poverty,  to  repay  said  amount"  113 
Ga.  1126.  So  it  is  perfectly  clear  that  in  that 
case  it  was  decided,  both  by  the  trial  court 
and  by  this  court,  that  the  money  which  Tin- 
dall  withdrew  from  the  banks  upon  checks 
signed  by  himself  as  receiver,  and  not  coun- 
tersigned by  the  Judge,  and  not  for  ex- 
penses, was  a  portion  of  the  receivership 
funds.  He  could  not  have  been  punished 
for  contempt  of  the  court  because  he  failed 
to  pay  into  court  money  which  he  had  ob- 
tained from  these  banks,  unless  such  money, 
when  received  by  him  from  the  banks,  was 
received  in  bis  capacity  as  receiver  of  the 
Macon  Hardware  Company,  and  was  receiv- 
ership funds.  It  matters  not  whether  the 
surety  on  the  receiver's  bond  is  or  is  not 
bound  by  the  Judgment  rendered  in  that 
case.  We  may  grant  the  contention  of  the 
Fidelity  Company,  so  ably  and  forcibly  pre- 
sented here  by  Its  learned  counsel,  that  it  is 
not  bound  by  that  Judgment,  and  has  the 
right  now  to  make  the  same  question  which 
the  receiver  then  made,  and  to  Invoke  a 
ruling  by  this  court  upon  Identically  the 
same  facts,  directly  opposed  to  the  one  which 
was  then  rendered.  Still  the  fact  remains 
that  this  court  then  unanimously  decided, 
on  the  very  facts  established  by  the  agree- 
ment of  the  parties  in  this  case,  as  a  matter 
of  law,  that  the  funds  which  Tlndall  with- 
drew from  these  banks,  upon  checks  signed 
by  him  as  receiver,  but  not  countersigned  by 
the  Judge,  were  receivership  funds,  which 
he  could  be  required  to  pay  into  court,  and 
that  upon  his  failure  to  do  so  when  so  or- 
dered by  the  court  he  could  be  attached 
and  Imprisoned  for  contempt  It  seems  al- 
most superfluous  to  say  that  when  this  court 
has,  by  a  unanimous  decision,  decided  the 
legal  result  of  a  given  state  of  facts,  it  has 
established  a  precedent  which,  until  the  de- 
cision is  reviewed  and  overruled,  is  bound 
to  control  any  subsequent  case  in  which  the 
same  question  Is  presented  on  the  same 
state  of  facts.  If  the  legal  effect  of  the  facta 
established  in  Tindairs  case  was  that  he  had 
misappropriated  trust  funds  committed  by 
the  court  to  his  keeping  as  receiver,  the  legal 
effect  of  these  same  facts,  admitted  by  the 
surety,  in  the  present  case.  Is  that  Tlndall 
misappropriated  such  funds. 

4.  The  bill  of  exceptions  recites  that  *^e 
decree  of  February  22,  1901,  was  offered  in 
fvidence,  and  the  Fidelity  Company  objected 


to  the  same,  and  offered  then  and  there  to 
show  that  the  same  was  void  because  ren- 
dered by  consent,  as  contended  by  it;  that 
the  said  decree  was  not  accompanied  by  the 
record  in  the  case,  or  any  part  thereof.  And 
the  court  •  •  •  overruled  said  objection, 
and  denied  the  Fidelity  Company  said  privi- 
lege." "The  Fidelity  Company  at  the  same 
time  objected  further,  specifically  to  that 
part  of  the  decree  that  fixed  the  anaount  of 
the  liability  of  Tlndall  on  the  ground  that 
there  were  no  pleadings  to  justify  any  find- 
ings, and  because  he  had  not  been  called  up- 
on to  show  cause  or  to  make  any  account  the 
Fidelity  Company  claiming  that  for  such  rea- 
sons that  part  of  the  decree  was  not  binding 
upon  it;  and  the  court  overruled  this  objection 
also."  Each  of  these  rulings  of  the  court  is  as- 
signed for  error.  The  plaintiff  also  offered  In 
evidence  the  petition,  the  rule  nisi,  and  the 
rule  absolute  In  the  contempt  proceedings 
against  Tlndall.  "The  Fidelity  Company  ob- 
jected on  the  ground  that  neither  the  petition, 
the  rule  nisi,  nor  the  rule  absolute  was  pleaded 
or  referred  to  as  fixing  the  liability  of  Mr.  Tln- 
dall or  the  Fidelity  Company,  and  the  court 
overruled  the  objection,  and  allowed  them  all 
in  evidence."  This  ruling  is  also  assigned  for 
error.  We  Judge,  from  the  record,  that  all 
of  this  documentary  evidence  was  Introduced 
before  the  introduction  of  the  agreed  state- 
ment of  facts.  It  was  certainly  admissible  in 
evidence  for  one  purpose^  if  for  no  other,  and 
the  facts  agreed  upon  render  it  unnecessary 
for  us  to  decide  whether  or  not  it  was  admissi- 
ble; as  offered,  for  any  other.  It  was  admissi- 
ble to  prove  the  demand  by  the  court  upon  its 
receiver  for  the  principal  sum  for  which  the 
plaintiff  sued.  The  decree,  after  finding  that 
the  receiver  was  chargeable  with  a  stated 
amount,  and  distributing  a  certain  sum  there- 
from, adjudged  that  there  was  left  In  his  hands 
$6,106.26,  which  he  was  required  to  pay  over 
at  once  to  the  clerk  of  the  e^nrt  The  rule  ab* 
solute  in  the  contempt  proetedings  adjudged 
that  the  receiver  was  in  contempt  of  court 
and  that  from  the  evidence,  he  was  properly 
chargeable  with  the  sum  of  $6,021.17,  for 
which  he  had  failed  and  refused  to  account 
and  required  him  to  at  once  pay  said  sum  to 
the  clerk  of  the  court  Whatever  may  have 
been  the  scope  of  the  purpose  of  the  plaintiff 
in  offering  these  documents  In  evidence,  and 
whatever  merit  if  any,  there  may  have  been 
hi  the  objections  urged  by  the  Fidelity  Com- 
pany to  them  at  the  time  they  were  offered^ 
it  is  quite  evident  to  us  that  In  connection 
with  the  agreed  statement  of  fticts,  they 
were  admissible  in  evidence  in  so  far  as  they 
established  the  fact  that  Tlndall  had  been 
duly  required  by  the  court  to  pay  over  to  the 
clerk  of  the  court  the  amount  of  the  receiver- 
ship funds  which  he  had  wrongfully  with- 
drawn from  the  banks  and  appr(H>riated  to 
his  own  use.  They  did,  as  we  have  just  seen, 
establish  this  fact  If  it  were  necessary  for 
the  plaintiff,  in  order  to  establish  the  breach 
of  the  bond,  to  prove  any  fact  in  addition  tt» 
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tboae  contained  in  the  agreed  statement,  It 
was  this,  and  this  alone.  After  this  agreed 
statement  of  facts  was  Introduced,  it  matter- 
ed not  under  what  pleadings  or  upon  what 
eyldence  the  court  had  found  that  Tindall  had 
misappropriated  funds  committed  to  his  keep- 
ing as  receirer,  and  the  amount  of  such 
funds  for  which  he  was  liable.  Independent- 
iy  of  the  court's  findings  upon  this  subject, 
the  admitted  facts  established  the  misappro- 
priation of  such  funds  by  Tindall,  the  amount: 
of  such  misappropriation,  and  tiie  fact  that 
be  bad  never  accounted  for  the  same.  The 
decree  of  February  22,  1901,  was  also  admis- 
sible for  another  purpose.  It  was  certainly 
admissible  for  the  purpose  of  showing  the 
respectiye  amounts  due  by  the  Macon  Hard- 
ware Company  to  the  plaintifTs  usees,  dear- 
ly, as  to  this  matter,  it  made  no  difference 
whether  the  decree  was  rendered  by  consent 
or  not,  as  both  the  hardware  company  and 
these  usees,  its  judgment  creditors,  were 
bound  by  it 

5.  The  court  committed  no  error  of  which 
the  Fidelity  €k>mpany  can  legally  complain 
in  striking  so  much  of  the  amendment  to  its 
answer  as  sought  to  have  the  Exchange 
Bank,  the  Central  Georgia  Bank,  and  the 
American  National  Bank  made  parties  defend- 
ant to  the  case.  It  is  Immaterial  whether  this 
portion  of  the  amendment  was  or  was  not 
subject  to  the  demurrers  respectively  filed 
by  these  banks,  as  the  Fidelity  Company 
was  not  hurt  by  the  action  of  the  court  there- 
on. We  may  say,  however,  in  passing,  that 
it  was  clearly  subject  to  the  demurrer  of  the 
Exchange  Bank,  which  was  in  no  sense  a 
party  to  the  case,  not  being  one  of  the  plain- 
tiff's usees.  The  theory  of  the  amendment 
was  wholly  untenable.  It  was  the  same  as 
that  of  the  original  answer,  with  which  we 
have  dealt  In  discussing  the  main  and  con- 
trolling question  in  the  case.  The  theory  up- 
on w:bich  the  surety  company  based  its  de- 
fense, both  in  the  original  answer  and  this 
amendment,  was  that  there  had  been  no  mis- 
appropriation of  the  receivership  funds  by  its 
principal,  because  the  money  which  Tindall 
withdrew  from  these  banks  in  violation  of 
the  orders  of  the  court,  and  applied  to  his 
own  use,  was  not  drawn  from  the  funds  de- 
posited in  the  banks  by  him  as  receiver,  but 
was  money  belonging  to  these  banks,  which 
they  had  advanced  to  him,  and  for  which  he 
Tvas  responsible  to  them  alone,  and  that  the 
f  nndJs  for  the  recovery  of  which  this  suit  was 
brought  by  the  obligee  in  the  bond  were  still 
on  deposit  in  these  banks,  and  they  could  be 
compelled  to  pay  them  into  court  The  pur- 
pose of  the  amendment  was  to  have  these 
tbree  banks  made  parties  defendant,  in  or- 
der that  they  might  be  compelled  to  pay  into 
court  money  which  they  still  held  on  deposit 
for  the  receiver.  .  Now,  we  have  seen  that 
this  court,  upon  facts  the  same  as  those  pre- 
sented in  the  present  case,  has  decided  that 
tbe  receivership  funds  involved  in  this  case 
tULTe  been  withdrawn  from  these  banks  hj 
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the  receiver,  and  misappropriated  by  him. 
We  have  seen»  also,  that  it  makes  no  differ- 
ence whether  the  surety  on  the  receiver's 
bond  was  or  was  not  bound  by  this  ruling, 
as  the  decision  of  this  court  upon  a  question 
of  law  arising  upon  a  given  state  of  facts  de- 
clares the  law  applicable  to  the  same  state  of 
facts  in  any  subsequent  case.  It  necessarily 
'follows  that  these  banks  could  not  be  held 
liable  upon  the  theory  that  the  funds  alleged 
to  have  been  misappropriated  by  the  receiver 
are  still  in  their  hands. 

6.  From  what  we  have  said  in  reference  to 
the  theory  of  the  defense  set  up  by  the  Fidel- 
ity Company,  it  follows  that  the  court  com- 
mitted no  error  In  allowing  the  Central  Geor- 
gia Bank  to  enter  a  retraxit  as  to  any  inter- 
est in  the  sum  for  which  the  plaintiff  sued, 
and  to  be  dismissed  as  a  usee  plaintiff  from 
the  case.  The  theory  that  this  bank  still  had 
on  deposit  a  portion  of  the  funds  for  the  re- 
covery of  which  the  suit  was  brought,  or  that 
the  money  which  it  had  paid  out  on  checks 
drawn  by  the  receiver  in  violation  of  the  or- 
ders of  the  court  had  not  gone  in  extinguish- 
ment of  the  amount  due  to  the  receiver  upon 
his  deposit  account,  was,  as  we  have  seen, 
untenable.  Counsel  for  the  plaintiff  In  error, 
in  their  brief,  contend  that  the  court  erred  In 
this  ruling,  because  the  Fidelity  Company 
had  pleaded,  "in  effect,  set-off,  and  prayed  for 
relief.*'  We  do  not  think  that  it  had  pleaded 
set-off,  or  anything  in  the  nature  of  set-off, 
against  this  bank,  or  against  any  other  of 
the  plaintiff's  usees.  But  even  granting  that 
there  was  anything  In  its  pleas  which  could 
be  given  such  a  construction,  it  Is  apparent 
from  its  own  showing  that  there  was  noth- 
ing upon  which  it  could  base  such  a  plea.  It 
had  no  claim  of  its  own  upon  which  to  found 
a  plea  of  set-off,  for  it  had  expended  no  mon- 
ey whatever  in  settlement  of  its  liability  upon 
the  receiver's  bond,  and,  until  it  had  done  so, 
it  certainly  could  have  no  claim  against  the 
bank.  Whether  the  Fidelity  Company,  after 
making  good  the  loss  occasioned  by  the  mal- 
feasance of  its  principal,  would  have  any 
lawful  claim  against  the  banks  which  honor- 
ed the  improperly  drawn  checks  of  the  re- 
ceiver, is  a  question  which  does  not  arise 
in  this  case.  Nor  did  the  Fidelity  Company's 
principal,  Tindall,  have  any  claim  against 
this  bank  upon  which  the  surety  upon  his 
bond  could  base  a  plea  of  set-off,  for,  under 
the  decision  in  Tindall  v.  Nlsbet,  supra,  the 
payment  of  his  checks  by  the  bank  went  In 
extinguishment  of  the  bank's  liability  to  the 
receiver;  otherwise  It  could  not  have  been 
held  that  the  money  which  the  bank  paid  on 
these  checks  to  Tindall  was  receivership 
funds,  for  the  misappropriation  of  which  he 
was  in  contempt  of  court 

7.  There  are  several  assignments  of  error 
in  the  bill  of  exceptions  upon  the  rulings  of 
the  court  on  the  motions  lb  reference  to  the 
direction  of  a  verdict  It  is  unnecessary  to 
deal  here  with  those  which  are  predicated 
upon  the  erroneous  theory  set  iq)  in  the  d^ 
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fendanfs  pleas,  which  we  have  already  folly 
discussed.  One  of  the  assignments  is  that 
the  court  erred  in  directing  a  verdict  in  favor 
of  the  plaintiff,  so  far  as  the  American  Na- 
tional Bank  was  concerned,  because  the  pay- 
ment by  this  bank  of  the  sum  deposited' with 
it  by  the  receiver,  upon  the  checks  drawn  by 
him  in  violation  of  the  orders  of  the  court, 
"was  illegal  and  wrongful  on  the  part  of  said 
bank,  and  the  said  bank,  having  thus  illegal- 
ly and  wrongfully  parted  with  such  sum,  had 
no  right  to  retain  or  not  account  for  the 
same,  and  at  the  same  time  recover  an 
amount  of  the  Fidelity  Company  upon  Its 
bond,  thus  recovering  from  said  company,  in 
effect,  an  amount  of  money  it  had  illegally 
and  wrongfully  disposed  of  in  manner  afore- 
said, without  the  Fidelity  Company's  knowl- 
edge of  the  same;  the  said  company  being 
entirely  without  notice  a^d  without  fault  as 
to  said  transaction."  If  this  exception  is 
intended  to  raise  the  question  whether  or  not 
this  bank  was,  as  a  usee  plaintiff,  estopped 
from  recovering  against  the  Fidelity  Com- 
pany, it  is  sufQcient  to  say  that  the  latter 
did  not  plead  estoppel  against  the  bank.  It 
was  nowhere  alleged  in  the  answer,  or  any 
of  the  amendments  thereto,  that  this  bank, 
or  any  other  usee,  was  estopped  ftom  recov- 
ering against  the  Fidelity  Company.  It  would 
take  a  very  strained  construction  of  the  an- 
swer, as  amended,  to  find  the  doctrine  of  es- 
toppel even  hinted  at  therein.  The  Fidelity 
Company  took  the  broad  and  untenable  posi- 
tion that  the  plaintiff  was  not  entitled  to  re- 
cover in  behalf  of  any  of  the  usees,  because 
the  money  for  which  he  sued  was  still  on 
deposit  in  this  and  two  other  named  banks, 
and  was  lawfully  subject  to  the  receiver's 
checks  or  to  the  orders  of  the  court.  It 
fought  the  usees  en  masse,  and  not  in  detail. 
None  of  its  pleas  was  directed  against  the 
specific  interest  of  any  particular  usee,  but 
its  whole  defense  was  based  upon  the  theory 
that  it  was  not  liable  at  all,  but  the  three 
banks  were.  It  did  allege  that  the  action  of 
the  banks  in  paying  the  checks  in  controversy 
was  wrongful  and  illegal,  but  it  pleaded  this, 
not  by  way  of  estoppel  against  the  banks 
named  as  usees,  but  for  the  declared  purpose 
of  compelling  the  banks  which  had  paid 
these  checks  to  pay  the  amount  of  the  re- 
ceiver's alleged  misappropriation  into  court, 
or  to  the  judgment  creditors  of  the  Macpn 
Hardware  Company,  and  for  this  purpose  it 
vainly  sought  to  have  these  banks  made  par- 
ties defendant  to  the  cause. 

8.  Another  assignment  of  error  is:  "Be- 
cause the  court  erred  in  directing  the  verdict 
as  follows:  For  the  plaintiff  for  the  full 
amount  sued  for,  principal  and  interest,  for 
all  of  said  usees,  notwithstanding  the  Central 
Georgia  Bank  had,  under  order  of  the  court, 
entered  a  retraxit  in  so  far  as  its  right  of 
recovery  was  concerned,  and  for  the  credit  of 
said  unknown  amount  upon  the  verdict  and 
judgment  after  the  same  should  be  ascertain- 
ed.*'    The  court  committed  no  error  in  direct- 


ing a  verdict  for  the  full  amount  sued  for, 
and  if  there  was  error  in  directing  tliat  the 
amount  of  the  interest  in  such  verdict  which 
the  Central  Georgia  Bank  would  have  been 
entitled  to^  if  it  had  not  withdrawn  from  the 
case,  shoidd  be  credited  on  the  verdict  and 
judgment,  it  was  error  in  favor  of  the  Fidel- 
ity Company  and  against  the  plaintiff.  In 
our  opinion,  the  plaintiff  had  the  right  to  re- 
cover the  full  amount  for  which  he  sued.  He 
did  not  sue  for  specific  amounts  in  favor  of 
the  respective  usees,  but  for  one  entire  sum 
for  all  of  them;  and,  notwithstanding  the  re- 
traxit by  this  bank,  he  was  entitled  to  recov- 
er the  whole  amount  involved  in  the  breach 
of  the  bond,  if  the  same  was  not  more  than 
enough  to  settle  the  established  claims  of  the 
remaining  usees  against  the  Macon  Hard- 
ware Company.  Had  the  plaintiff  sued  with- 
out making  any  usees,  he  clearly  would  have 
been  entitled  to  recover  the  full  amount  mis- 
appropriated by  the  receiver,  in  order  that 
he  might  bring  it  into  court  for  distribution; 
and,  if  the  established  claims  against  the 
Macon  Hardware  Company  were  not  sufiS- 
dent  to  exhaust  the  sum  recovered,  the  bal- 
ance would  go  back  to  such  company.  As 
he  did  sue  simply  for  certain  named  judg- 
ment creditors  of  the  hardware  company,  the 
fact  that  one  of  such  usees  disclaimed  any 
interest  in  a  recovery  by  the  plaintiff  simply 
inured  to  the  benefit  of  the  remaining  usees, 
if  their  claims  were  sufficient  to  absorb  the 
sum  recovered.  In  such  an  event,  there 
would  be  simply  more  to  divide  among  the 
remaining  usees.  As  it  is  clear  from  the  evi- 
dence that  the  amount  for  which  the  plaintiff 
sued  was  not  sufficient  to  pay  the  usees  re- 
maining after  the  retraxit  by  the  Central 
Georgia  Bank,  the  Fidelity  Company  was  not 
injured,  but  benefited,  by  the  verdict  and 
judgment  directed.  If  the  amount  to  be  cred- 
ited upon  the  judgment  cannot  be  legally  as- 
certained, the  Fidelity  Company  is  not  hurt, 
for,  until  it  is  ascertained  and  credited  on  the 
judgment,  the  judgment  cannot  be  enforced. 
We  apprehend,  however,  that  it  can  be  math- 
ematically and  accurately  ascertained  by  a 
calculation  based  upon  the  decree  of  Febru- 
ary 22, 1901,  and  the  judgment  in  this  case. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 

(U»  Ga.  300) 
MURPHY  V.  STATE. 
(Snpreme  Court  of  Georgia.   Jan.  12,  1904.) 
CRIMINAL  LAW— ACCUSATION— NEW  TRIAL. 

1.  Under  the  act  establishing  the  city  court  of 
Favetteyille,  which  act  provides  (Laws  1902,  p. 
18^  No.  189, 1  81)  that  '*the  defendants  in  crim- 
inal cases  in  said  dty  court  shall  be  tried  on  a 
written  accusation,  setting  forth  plainly  the  of- 
fense charged,  founded  upon  the  affidavit  of  the 
prosecutor/'  etc.,  the  affidavit  on  which  the  ac- 
cusation against  the  plaintiff  in  error  was  found- 
ed was  sufficient.  See  Brown  v.  State,  34  S.  £. 
1031,  109  Ga.  570,  572,  and  cases  cited;  Glass 
T.  State  (this  day  decided)  46  9.  E.  436. 

2.  There  being  evidence  before  the  Jnry  apon 
which  they  could  well  have  found  the  defendant 
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ruiltj,  and  the  judge  haviiig  on  a  motion  for 
a  new  trial  approved  their  finding,  this  court 
deciines  to  order  a  new  trial. 
(BrUabiu  bj  tha  Ooort) 

Error  from  City  Court  of  Fayetterille;  W* 
B.  Holllngswortb,  Judge. 

Gus  Murphy  was  convicted  of  crime,  and 
brings  error.    Afllrmed. 

J.  W.  Wise,  for  plaintlfl  In  error.  A.  O. 
Blalock,  Sol.,  for  the  State. 

TUBNBR,  J.  Judgment  affirmed.  All  the 
Justices  concurring. 


(U9  Ga.  381) 

OBOBGIA  B.  ft  BANKING  00.  ▼.  FRAZIBB. 

^preme  Court  of  Georgia.    Jan.  12,  1904.) 

RAILROADS-TRK8PA8SBR   ON    TBAIN— 
EYIDSNCB. 

1.  When  this  case  was  here  before  (83  8.  B. 
906,  108  Ga.  807),  it  was  decided  that  the  ey>- 
dence  did  not  authorize  a  recoTery  by  the  plain- 
tiff. After  a  careful  reading  of  the  record  in 
that  case  and  the  one  now  before  us,  we  find  no 
substantial  difference  as  to  the  main  fact  relied 
upon  in  the  court  below  for  a  recovery.  The 
impeachment  of  the  defendant's  conductor,  re- 
lied upon  in  this  case,  was  not  as  to  the  fact 
which  it  was  necessary  for  the  plaintiff  to  es- 
tablish, but  as  to  his  habits.  There  was  no  stI- 
dence  which  would  haye  authorized  a  finding 
that  the  conductor  either  kicked  the  boy  off  of 
the  train,  or  so  frightened  him  that  he  Jumped 
off. 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Ck>urt,  Taliaferro 
County;  H.  G.  Lewis,  Judge. 

Action  by  Alex  Frazler  against  the  Geor- 
gia Ballroad  &  Banking  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Be- 
▼ersed. 

See  83  S.  B.  996. 

Jos.  B.  &  Bryan  Cumming  and  Jas.  B. 
Park,  for  plaintiff  in  error.  Saml.  H.  Sibley, 
for  defendant  in  error. 

SIMMONS,  C.  J.  judgment  reversed.  All 
the  Justices  concurring. 


ai9  Ga.  307) 

COLEMAN  V.  NBLMS,  SherifC 
(Supreme  Court  of  Georgia*   Jan.  12,  190i.) 

HABBAS  CORPUS-CONVICTION  OF  VAORANCT* 
BOND-RIOHT  TO  JURT. 

1.  The  plaintiff  In  error  haying  been  tried  and 
found  guilty  by  a  jury  on  an  accusation  charging 
her  with  being  a  vagrant,  under  the  act  of  Au- 
gust 17,  1903  (Acts  1903,  p.  46>,  it  wiU  be  pre- 
sumed, on  a  habeas  corpus  sued  out  by  her,  that, 
before  the  court  passed  sentence  upon  her,  she 
was  allowed  an  opportunity  to  give  bond  for  her 
future  industry  and  good  conduct  for  one  year, 
or  would  hare  been  allowed  such  opportumty  if 
she  had  asked  for  it. 

2.  The  matter  of  giving  a  bond  under  the  act 
mentioned,  after  verdict,  is  a  proceeding  en- 
tirely before  the  court,  and  requires  no  action 
by  the  Jury.  See  Morton  y.  Nelms,  45  S.  B. 
616,  118  Ga.  786. 

8.  The  verdict  of  a  jury  haying  been  render- 
ed, as  above  indicated,  even  if  sentence  was 
improperly   passed   upon  the   accused   yrithout 


affording  her  an  opportunity  to  give  bond  for 
future  good  behavior,  she  would  not  be  entitled 
to  be  discharged  ujkmi  habeas  corpus,  but  should 
be  held  in  the  custody  of  the  sheriff  to  await 
proper  sentence  in  the  event  she  failed  to  give 
such  bond.  Baasell  v.  Tatum,  80  S.  E.  812,  1(A 
Ga.  332;  Manor  v.  Donahoo»  48  S.  BL  719,  117 
Ga.  304. 
(Syllabus  by  the  Ck>urt.) 

Brror  from  Superior  CowX  Fulton  Ck>un- 
ty;  J.  H.  Lumpkin,  Judge. 

Petition  of  Pinkey  0)leman  for  a  writ  of 
habeas  corpus  to  J.  W.  Nelms,  sheriff.  From 
an  order  refusing  the  writ,  petitioner  brings 
error.    Affirmed. 

8.  C.  Crane,  for  plaintiff  In  error,  A.  J. 
Orme,  SoL,  for  defendant  in  error. 

TUBNBB,  J.  Judgment  affirmed.  All  the 
Justices  concurring. 


(MW.Va.4B0) 
MILLBB  V.  GILLISPIB  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  22,  1902.) 

FRAUDULENT  CONVBYANOI&~TITLB  IN  WIPB- 
PRESCRIPTION— FRAUD— BVIDBNCB—PBP- 
OSITIONS-USE  IN  ANOTHER  SUIT. 

1.  When  a  wife  daimtik  in  a  contest  against 
the  creditors  of  her  husband,  to  have  purchased 
and  unproved  real  estate,  there  is  a  presump- 
tion against  the  bona  fides  of  the  transaction, 
which  she  cannot  overcome  except  by  clear  and 
full  proof  that  the  property  and  improvements 
were  paid  for  by  her  with  money  derived  from 
some  source  other  than  her  husband. 

2.  Fraud  is  to  be  legally  inferred  from  the 
facts  and  circumstances  of  the  case,  when  they 
are  sach  as  to  lead  a  reasonable  man  to  the  con- 
clusion that  the  property  was  purchased  and 
improved  by  the  husband  with  intent  to  hinder, 
delay,  or  defraud  existing  or  future  creditors. 

3.  When,  in  such  case,  the  transaction  is  at- 
tacked by  a  subsequent  creditor  upon  the 
ground  of  actual  fraud,  the  fact  that  the  trans- 
fer or  conveyance  is  not  upon  a  consideration 
deemed  valuable  in  law  may  be  treated  as  evi- 
dence of  the  fraud,  and  need  not  be  alleged  in 
the  bill. 

4.  In  the  absence  of  an  agreement  to  the  con- 
trary, depositions  taken  hi  one  suit  cannot  be 
used  in  another,  unless  the  parties  are  the 
same,  or  are  In  priyity,  and  the  subject-matter 
of  the  suits  is  also  the  same. 

5.  A  deposition  taken  by  the  defendant  in  a 
suit  brought  by  one  creditor  to  set  aside  a 
fraudulent  conveyance  cannot  be  used  by  the 
defendant  in  another  suit  brought  by  another 
creditor  to  impeach  the  same  conveyance,  unless 
by  agreement. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Webster  Coun- 
ty; W.  G.  Bennett,  Judge. 

Bill  by  Rachel  F.  Miller  against  J.  M.  Gil- 
lisple  and  Mary  Glllisple.  Decree  for  defend- 
ants, and  plaintiff  appeals.    Reversed. 

O.  C.  Hlgglnbotham,  Bdward  A.  Brannon, 
Robert  C.  Linn,  and  J.  M.  Hoover,  for  appel- 
lant. Mollohan,  McClintlc  &  Mathews,  for 
appellees. 

POFFBNBARGBR,  J.  Assuming  that  the 
court  properly  overruled  the  demurrer  to  the 

T  4.  See  Depositions,  voL  11^  Cent  Dig.  |  SSS. 
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bill  In  this  cause,  the  sole  question  Is  wheth- 
er the  lower  court  properly  held  that  certain 
real  estate  owned  by  Mary  £2.  Gillispie,  and 
situated  in  the  town  of  Addison,  Webster 
county,  was  purchased  for  her  by  her  hus- 
band, who  is  insolvent,  in  fraud  of  his 
creditors,  or  by  her  with  money  so  fraudu- 
lently furnished  by  him.  Mrs.  Gilllspie  seeks 
to  overcome  the  presumption  which  legally 
arises  against  her  by  showing  that  the  lot 
was  bought  by  her  with  money  of  her  own, 
money  given  to  her  by  her  father,  money 
loaned  to  her  by  her  father,  money  borrowed 
by  her  from  her  brother-in-law,  and  money 
made  by  her  in  keeping  boarders,  selling 
milk  and  butter,  etc.  The  two  adjoining 
lots  cost  $425.  The  first  was  conveyed  to 
her  by  Benjamin  Hamrick  and  wife  by  deed 
dated  August  18,  1804,  in  consideration  of 
$200,  of  which  $100  was  paid  in  cash,  and 
the  balance,  due  in  one  year,  secured  by  a 
lien  reserved  in  the  deed.  The  other  lot  was 
conveyed  to  her  by  the  same  parties  by  deed 
dated  October  la,  1897,  in  consideration  of 
$225,  the  deed  reciting  the  receipt  of  the  pur- 
chase money.  On  the  first  lot  so  purchased 
there  has  been  erected  a  dwelling  house.  The 
contract  price  for  it  was  $625,  exclusive  of 
the  painting,  which  cost  $75,  and  the  chim- 
neys and  fines,  costing  $75w  Other  improve- 
ments were  put  upon  the  property,  includ- 
ing a  cellar,  costing,  as  stated  by  Mrs.  Gil- 
llspie, $62;  a  bam,  costing  $65;  a  well,  cost- 
ing $40;  a  pump,  $15;  and  a  fence,  $15.  The 
total  cost  of  the  property  and  improvements 
was  about  $1,397.  Mrs.  Glllispie  says  she 
obtained  the  money  with  which  this  property 
was  bought  and  improved  in  the  following 
amounts  and  from  the  following  sources: 
Money  she  had  when  married,  June,  1894, 
$50;  gift  from  her  father,  $20;  from  David 
Morton  note,  $20;  from  David  Morton,  bor- 
rowed money,  $10;  loan  made  to  her  by  Del- 
bert  Gillispie,  $150,  for  which  note  was  giv- 
en December  18,  1894;  loan  made  to  her  by 
Benjamin  Hamrick,  $200,  for  $100  of  which 
a  note  was  given,  dated  February  4,  1895, 
and  for  the  residue  of  which  no  note  was  tak- 
en; loan  made  to  her  by  her  father,  I.  W. 
Skid  more,  $400,  for  which  she  gave  her  note, 
dated  June  24,  1895;  keeping  boarders  in  the 
year  1896,  $308.10;  keeping  boarders  in  the 
year  1897,  $106.10;  boarding  Delbert  Gillls- 
pie for  three  years  and  eight  months  at  $10 
per  month,  $440;  boarding  Cherry  Wood- 
sell,  $80;  boarding  Rosa  Gillispie,  $50;  milk 
and  butter  sold,  $50;  gift  from  her  father, 
$100~-making  a  total  of  $1,984.20.  In  sup- 
port of  her  contentions  and  testimony,  I.  W. 
Skidmore  says  he  furnished  her  the  money 
which  she  claims  he  furnished.  Delbert  Gil- 
lispie testifies  that  he  loaned  her  said  sum  of 
$150,  and  Benjamin  Hamrick  testifies  that 
he  loaned  her  the  $200  which  she  says  she 
borrowed  from  him.  She  repaid  him  $100 
with  the  last  $100  she  received  from  her  fa- 
ther, Skidmore.  It  is  not  denied  that  she 
kept  boarders,  although  it  is  not  admitted 


that  she  received  from  that  source  the 
amount  she  claims  to  have  made  thereby,  nor 
that  the  profit  realized  was  so  large  as  she 
claims  it  was.  Moreover,  it  Is  contended 
that  her  table  was  largely  supplied  from  the 
store  of  her  husband,  although  she  says  she 
had  a  good  garden  and  kept  cows.  An  effort 
is  made  to  show  that  her  father's  circumstan- 
ces were  not  such  as  to  have  warranted  such 
liberality  on  his  part  toward  his  daughter. 
While  he  owns  real  estate  assessed  as  c(m- 
taining  858  acres,  valued  at  $1,306,  it  appears 
that  the  principal  part  of  it  is  wild  land,  and 
only  about  75  acres  of  it  are  cultivated.  In 
the  year  1890  he  was  assessed  with  personal 
property  amounting  to  $574,  including  2 
horses  valued  at  $90, 12  head  of  cattle  valued 
at  $163,  and  31  head  of  sheep  valued  at  $39. 
For  the  years  1891,  1892,  1893,  1894,  1895, 
1896,  1897,  1898,  and  1899  his  personal  prop- 
erty valuations  for  the  purpose  of  taxation 
were,  respectively,  $456,  $636,  $389, 1(238,  $223, 
$232,  $279,  $229,  and  $191.  While  some  of 
the  assessors  say  he  mentioned  the  fact  that 
he  had  loaned  his  daughter  $400,  he  was  nev- 
er assessed  with  it,  for  the  reason  that  he 
explained  that  it  was  not  to  be  repaid  unless 
he  should  need  it  Other  witnesses  testify 
to  his  having  borrowed,  or  attempted  to  bor- 
row, small  amounts  of  money  at  various 
times;  while  others  testify  to  his  having 
loaned  money  at  various  times  in  small 
amounts,  to  his  having  paid  his  bills  prompt- 
ly, and  to  his  always  having  had  money 
about  him.  It  appears  that  he  has  been  a 
thrifty  and  economical  man,  and  he  swears 
he  considers  himself  worth  seven  or  eight 
thousand  dollars.  The  improbability  of  Del- 
bert Gllllsple's  having  loaned  the  defendant 
any  money  is  insisted  upon  for  the  reason 
that  he  was  clerk  in  a  store  at  a  salary  of 
about  $15  per  month,  with  an  allowance  of 
$10  per  month  for  board,  and  had  no  money, 
or  very  little,  at  the  beginning  of  his  serv- 
ices In  January,  1893.  In  1895  he  was  as- 
sessed with  only  $20  worth  of  personal  prop- 
erty; in  1896  with  $100,  of  which  $55  was 
listed  under  the  head  of  "Money,  credits,  and 
Investments";  in  1897  with  $90,  of  which 
$50  was  listed  under  said  head;  in  1898  with 
$200,  of  which  $150  was  listed  under  said 
heading.  He  says  he  had  about  $50  when 
he  came  there,  besides  $15  or  $20  due  him 
from  another  person,  which  he  collected; 
that  he  sold  a  watch  for  $10  or  $12;  that  he 
taught  a  school  of  penmanship,  from  which 
he  realized  $25  or  $30;  and  that  he  made  as 
much  as  $50  from  the  sale  of  books,  rings, 
and  other  articles  not  kept  in  the  store  by  his 
employers.  But  on  March  7,  1894,  he  had  a 
settlement  with  his  employers,  which  show- 
ed a  balance  due  him  of  $42.34,  as  shown  by 
the  books,  and  on  the  18th  day  of  December, 
1894,  he  claims  to  have  made  this  loan,  and 
to  have  had  in  money  at  that  time  about 
$277,  from  which  to  make  It  The  ability 
of  Hamrick  to  make  his  loan  of  $200  seems 
to  be  conceded. 
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Other  facte  bearing  upon  fhit  question  of 
the  bona  lldea  of  the  transaction  between 
Mrs.  Gilltepie  and  her  husband  necessitate 
the  tmTersing  of  a  good  deal  of  ground.  In 
1892  the  firm  of  D.  M.  Miller  &  Co.,  en* 
gaged  in  timber  and  mercantile  business,  was 
composed  of  D.  M.  Miller  and  J.  M.  Gllllsple. 
Afterwards,  and  before  the  dissolution  of  the 
copartnership,  J.  M.  GUIlspie  and  bis  code- 
fendant,  Mary  B.  Gllllsple,  intermarried.  The 
business  of  the  firm  was>  conducted-  by  Mil- 
ler and  GUIlspie.  They  had  a  store  at  Cowen, 
Webster  county,  under  the  personal  supers 
vision  of  Miller,  and  another  at  Addison, 
under  the  personal  control  of  Glllisple.  Del- 
bert  Glllisple  was  a  clerk  In  the  store  at 
Addison.  He  was  a  brother  of  J.  M.  Gll- 
lisple, and  after  the  marriage  of  the  lat- 
ter boarded  with  him,  as  did  also  the  wife 
of  Delbert  Glllisple  part  of  the  time.  On 
the  27th  day  of  January,  1886,  the  firm  was 
dissolved  by  the  death  of  Miller.  After 
that  event  the  plaintifP  herein,  Rachel  F.  Mil- 
ler, the  widow  of  D.  M.  Miller,  and  J.  M. 
Gilllsple,  formed  anotiier  copartnership  un- 
der the  firm  name  of  J.  M.  Glllisple  &  Co., 
and  continued  the  business  until  in  March, 
1897,  when  the  new  firm  was  dissolved.  The 
dissolution  agreement  provided  that  GUIlspie 
should  take  the  stock  of  goods  and  store  ac- 
counts of  the  firm,  pay  all  debts  of  the  firm 
due  or  to  become  due,  and  secure  to  the  plain- 
tiff the  payment  of  one-half  of  the  surplus. 
An  invoice  showed  the  assets  at  that  time 
to  be  about  $7,600  of  which  the  stock  amount- 
ed to  $4,200  and  the  accounts  to  $3,400.  Gll- 
lisple continued  the  business  at  Addison  un- 
til in  January,  1888,  when  he  made  an  as- 
signment for  the  benefit  of  his  creditors, 
whose  claims  amounted  to  several  thousand 
dollars  in  excess  to  the  amount  realized  from 
his  assets.  He  admits  that  the  business  of 
the  firm  as  first  composed  was  profitable,  and 
that  the  new  firm  made  a  little  money  dur- 
ing the  first  year,  but  nothing  the  second 
year;  and  he  claims  the  business  after  the 
retirement  of  Mrs.  Miller  was  crippled  by 
reason  of  G.  A.  Lynch,  administrator  of  D. 
M.  Miller,  deceased,  and  agent  of  Mrs.  Mil- 
ler, having  taken  from  him  accounts  amount- 
ing to  about' $2,500,  in  .addition  to  some  mon- 
ey paid  him.  Lynch  admits  having  received 
$689.73  from  Gllllsple,  and  says  he  thinks  he 
received  accounts  and  evidences  of  debt  in 
addition  thereto,  but  does  not  remember  the 
amount  His  settlement  as  administrator 
shows  heavy  liabilities  against  D.  M.  Miller, 
nearly  all  of  which  appear  to  have  been  for 
merchandise,  but  how  much  of  it  grew  out  of 
his  partnership  with  Gllllsple  does  not  ap- 
pear. 

The  debt  which  is  sought  to  be  collected 
by  this  suit  was  originally  contracted  by  the 
firm  of  D.  M.  Miller  ft  Go.  One  note  was 
for  $200  dated  October  26,  1885,  and  payable 
to  the  order  of  C.  G.  Miller.  The  other  was 
for  $100  dated  December  14, 1895,  and  payable 
to  the  same  person.    On  the  25th  day  of 


April,  1886,  the  firm  of  J.  M.  Gllllaple  & 
Go.  took  up  the  two  notes  and  gave  in  lieu 
thereof  their  own  note  for  $300  payable  to 
G.  G.  Miller.  This  note  was  part  of  the 
firm  indebtedness  assumed  by  Gillispie  in  the 
dissolution  agreement  In  May,  1898,  F.  J. 
Hlvely,  to  whom  the  note  had  been  assigned, 
recovered  a  judgment  against  Gillispie  and 
Mrs.  Miller  as  partners,  and  afterwards  en- 
tcfcced.  payment  thereof  in  a  chancery  suit 
by  the  sale  of  a  lot  belonging  to  Mrs.  Miller, 
the  plalntlfr  in  this  suit 

During  the  time  covered  by  the  purchase 
of  the  lots  by  Mrs.  Gillispie  and  the  making 
of  the  improvements  thereon,  as  hereinbe- 
fore set  out,  she  had  dealings  in  the  store  of 
Miller  &  Go.,  Gillispie  &  Go.,  and  J.  M.  Gll- 
llsple, relating  directly  to  her  transactions  in 
reference  to  the  purchase  and  Improvement 
of  this  property.  Part  of  the  purchase  mon- 
ey of  the  lots  was  paid  by  J.  M.  Gillispie  to 
Hamrick,  but  Mrs.  GUlicqple  and  he  say  she 
furnished  the  money,  and  he  acted  as  her 
agent  She  claims  to  have  had  an  account 
at  the  store,  carried  on  a  separate  book,  which 
has  not  been  produced,  and  that  she  paid 
her  grocery  account  at  the  store,  but  says 
it  amounted  to  but  very  little— $50  at  $60  in 
1886,  and  $35  or  $40  in  1897.  She  admits 
that  the  $625,  the  contract  price  for  build- 
ing the  house,  was  paid  to  Brooks  Watson, 
the  contractor,  partly  in  merchandise  from 
the  store  of  D.  M.  Miller  &  Go.  and  partiy 
in  money.  Watson's  store  account,  including 
part  of  the  lumber,  as  having  been  received 
from  "Harris  Boys,"  and  charged  as  $216.17 
amounts  to  $398.52.  At  the  end  of  it.  under 
date  of  June  30,  1895,  appears  the  entry,  *'Cr. 
By  Mary  Gillispie,  $398.52,'*  closing  the  ac- 
count of  Watson.  She  says  she  paid  that 
amount  in  cash  to  her  husband  in  settlement 
of  Watson's  account  at  the  store  out  of  the 
$400  received  from  her  father  about  June 
24,  1885,  but  she  took  no  receipt  for  any- 
thing she  claims  to  have  paid  him.  In  an- 
other places  she  says  of  the  Watson  account: 
"I  paid  it  to  Mr.  Gillispie.  Part  of  It  was  . 
paid  in  cash  and  part  of  it  was  paid  in  Del- 
bert GllUsple's  board."  At  another  place 
she  says  $200  was  paid  In  cash  to  the  Harris 
boys,  and  that  Watson  "got  part  of  the  rest 
of  it  out  of  D.  M.  Miller  &  Go.'s  store  in  goods, 
and  the  balance  of  it  I  paid  in  money." 
Again,  she  says,  in  reference  to  the  $200  paid 
for  the  lumber,  "I  can't  answer  as  to  the 
exact  amount  but  I  paid  all  that  they  got 
out  of  the  store,  and,  if  they  were  paid  any 
money,  Mr.  Gillispie  paid  It  and  I  paid  It 
back  to  him."  While  Mrs.  Gllllsple  says  her 
husband  had  nothing  to  do  with  her  busi- 
ness of  keeping  boarders,  she  admits  that 
he  collected  a  part  of  the  money  from  her 
boarders,  but  says  he  paid  it  over  to  her. 
Mr.  Little,  who  did  the  painting,  took  part 
of  hlB  pay  out  of  the  store,  and  Mrs.  Gil- 
lispie says  she  settled  his  store  account  The 
same  explanation  is  made  as  to  the  payment 
of  Mr.  Dllley,  who  dug  the  well.    Mrs.  Gil- 
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lispie  admits  that  the  first  $100  paid  on  the 
lots  was  banded  to  Mr.  Hamrick  by  her  hus- 
band, but  says  it  was  her  money. 

There  is  some  evidence  bearing  directly 
opon  the  question  of  good  faith  toward  cred- 
itors on  the  part  of  the  defendants.  Minnie 
Giliispie  lived  with  the  defendants  while  they 
were  building  the  house  and  for  a  short  time 
before.  She  testifies  that  she  heard  J.  M. 
Giliispie  say  to  his  wife  they  were,  going  to 
buy  the  lot,  and  that  he  asked  his  wife  to 
pay  $50  on  it,  and  said,  if  she  would  do  so, 
he  would  pay  the  balance.  She  further  says 
Mr.  Giliispie  wanted  the  deed  made  to  her, 
fearing  something  might  happen,  as  it  was 
while  they  were  in  the  store,  and  there  was 
a  possibility  of  their  breaking  up,  and  leav- 
ing them  without  a  home.  Mr&  O.  E.  Lynch 
says  she  resided  at  Addison  at  the  time  the 
Gillispies  were  married,  and  that  they  board- 
ed with  her  for  a  short  time  after  they  were 
married,  and  that  at  the  time  Mrs.  Giliispie 
had  $60.  She  says  Mrs.  Giliispie  told  her  she 
had  paid  $50  on  the  lot  first  purchased,  and 
that  Mr.  Giliispie  had  told  witness  he  would 
pay  the  remainder  on  the  lot  She  further 
says:  "He  said  he  was  going  to  buy  and 
build  them  a  home,  and  he  intended  to  put 
it  in  her  name,  and  that  they  was  in  busi- 
ness, and  she  didn't  know  what  might  hap- 
pen, and  that,  if  anything  happened  him,  it 
would  leave  a  home  for  her  and  her  family." 
Mrs.  Lynch  also  says  that  in  December,  1896, 
she  was  at  the  dwelling  house  of  the  Gil- 
lispies,. and  *'went  to  dress  their  baby,  and 
their  articles  of  clothing  were  in  the  trunk. 
His  wife  requested  me  to  get  them  out  I 
went  to  get  the  clothing,  and  saw  something 
tied  up  in  a  piece  of  zephyr  cloth,  and,  being 
very  heavy,  to  the  looks  of  it  I  opened  it 
and  saw  what  it  contained,  and  it  was  gold." 
She  says  there  was  very  nearly  a  quart  of  it 
and  she  had  heard  Giliispie  say  he  intended 
to  keep  what  gold  he  got  She  also  says  she 
heard  him  say  that,  if  Watson  were  not  al- 
ways in  his  debt,  he  would  dismiss  him  from 
building  the  house. 

The  foregoing  statement  shows  that  the 
first  lot  was  purchased,  and  the  transaction 
sought  to  be  impeached  here  was  begun,  be- 
fore thQ  debt  here  sought  to  be  collected  was 
originally  contracted.  Nearly  $400  had  been 
paid  on  the  contract  for  the  construction  of 
the  house  prior  to  the  giving  of  the  notes 
representing  the  original  debt  This  payment 
was  made  June  80,  1805,  and  the  first  note 
given  to  C.  O.  Miller  bears  date  October  28, 
a895,  and  the  other  one  December  14,  1805. 
The  testimony  shows  that  the  improvements, 
or  at  least  the  house,  were  completed  early 
in  the  year  1896,  not  long  after  the  debt  was 
contracted.  The  note  for  one-half  of  the  pur- 
chase money  of  the  first  lot  became  due 
August  18,  1895,  but  just  when  it  was  paid 
does  not  appear.  The  deed  for  the  second  lot 
was  dated  October  16,  1897,  and  Benjamin 
Hamrick's  receipt  for  the  entire  purchase- 
money  of  the  two  lots  is  dated  October  22, 


1897.  It  seems  to  be  established  by  the  evi- 
dence that  the  improvements  were  not  com- 
pleted until  after  the  debt  was  contracted. 
If  Giliispie  furnished  any  of  the  money,  it 
was  a  gift  to  his  wife,  and  stands  upon  the 
footing  of  a  voluntary  conveyance  to  her,  for 
It  is  not  pretended  that  she  purchased  any- 
thing from  him.  As  to  part  of  the  gift  or 
voluntary  settlement  the  plaintiff  must  be 
treated  as  a  subsequent  creditor  and  as  to 
the  balance  as  an  existing  creditor.  But  tf 
it  be  established  that  the  gift  was  made  with 
intent  to  defraud  the  creditors  of  Giliispie, 
either  existing  or  sul>sequent  then  It  is  whol- 
ly unimportant  whether  the  plaintiff  was  a 
creditor  at  the  time  of  the  perpetration  of 
the  fraud  or  became  a  creditor  afterwards. 
This  is  well  settled  in  Lockhard  v.  Beckely, 
10  W.  Va.  87,  where  It  is  held  that:  *Tf  it 
be  shown  that  there  was  mala  fides  or  fraud 
in  fact  in  the  transaction,  whether  the  actual 
fraudulent  intent  relates  to  existing  creditors 
or  is  directed  exclusively  against  subsequent 
creditors,  the  effect  Is  precisely  the  same,  and 
subsequent  creditors  nmy,  upon  the  strength 
of  such  fraud,  successfully  impeach  the  con- 
veyance." Nor  is  the  distinction  laid  down 
in  the  books  between  fraudulent  conveyances 
and  voluntary  conveyances  very  Important 
here,  for  In  the  same  case  It  is  held  that 
a  conveyance  or  transfer  may  be  fraudulent 
and  voluntary  at  the  same  time.  "A  volun- 
tary conveyance,  as  to  subsequent  creditors, 
is  not  void  merely  on  the  ground  that  it  was 
voluntary,  and  the  party  indebted  at  the  time 
it  was  made;  yet  upon  the  questicm  whether 
it  is  fraudulent  In  fact  it  is  pr<q;>er  to  con- 
sider the  circumstances  of  its  being  volun- 
tary, and  the  party 'indebted  at  the  time; 
and.  If  additional  circumstances  connected 
with  these  two  be  sufficient  to  show  fraud 
in  fact  it  is  void  as  to  subsequent  creditors." 
So  the  only  Inquiry  here  is  whether,  upon  all 
the  evidence  and  the  circumstances  disclosed, 
there  was  fraud  in  fact  within  the  meaning 
of  the  principles  of  law  relating  to  fraudulent 
conveyances. 

During  the  period  covered  by  the  purchase 
and  improvement  of  these  two  lots,  J.  M. 
Giliispie  undoubtedly  handled  considerable 
amounts  of  money,  and  had  the  opportunity 
to  secrete  in  his  trunk.  In  fraud  of  his  credit- 
ors and  of  his  copartner,  a  considerable  sum 
of  money  in  gold,  as  stated  by  Mrs.  Lynch; 
probably  not  so  much  as  she  testifies  to,  but 
she  says  she  did  not  measure  or  count  it 
From  his  own  testimony  it  appears  that  the 
firm  of  D.  M.  Miller  &  Go.  carried  on  a  oon- 
siderable  business,  having  assets  at  the  time 
of  the  death  of  Miller  amounting  to  about 
$12,000  and  owing  debts  amounting  to  $8,900. 
Giliispie  liad  been  in  the  firm  then  for  about 
four  years.  At  ttiat  time  he  claims  to  have 
been  worth  about  $800.  It  is  not  probable 
that  he  had  been  worth  more  than  that  at 
any  other  time  of  his  connection  with  the 
firm.  He  said  the  firm  had  only  six  or  seven 
hundred  dollars  over  and  above  its  indebted- 
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ness  In  the  latter  part  of  tbe  year  1893,  when 
the  store  was  bnmed  out  This  may  be 
urged  as  a  reason  why  it  devolved  upon  his 
wife  to  borrow  money  and  provide  a  home, 
but  it  does  not  eliminate  the  fact  that  her 
husband  was  handling  considerable  amounts 
of  money,  and  could  easily  have  diverted 
enough  of  It  to  make  that  provision.  The 
crucial  question  is  whether  he  did  It  It 
would  be  difBcult  to  hold,  in  the  face  of  the 
evidence,  that  the  father  of  Mrs.  Gillispie  did 
not  give  and  loan  her  the  money  which  he 
says  he  did.  The  same  is  true  as  to  what 
she  claims  to  have  borrowed  from  Hamrick. 
As  to  the  loan  made  from  Delbert  Gillispie, 
there  is  less  certainty  as  to  his  ability  to 
make  it,  but  he  swears  he  did  so,  and  pro- 
duces the  note.  But  In  this  connection  it 
must  be  remembered  that  Mr.  Skidmore  did 
not  apply  this  money  himself  to  the  purchase 
and  improvement  of  the  property,  nor  did 
Mr.  Hamrick  or  Delbert  Gillispie.  Nor  in 
the  case  of  Mr.  Hamrick  is  It  clear  that  his 
transactions  were  had  with  Mrs.  Gillispie  per- 
sonally, for  she  says  that  the  $100  paid 
Hamrick  on  the  purchase  money  was  handed 
to  him  by  Mr.  Gillispie,  although  it  was  her 
money.  Hamrick  himself  speaks  in  general 
terms.  Little,  the  man  who  did  the  painting, 
only  mentions  ^  as  having  been  paid  to 
him  in  cash  by  Mrs.  Gillispie.  As  to  how 
much  she  paid  in  person  to  any  of  the  con- 
tractors, she  is  silent,  although  she  says  she 
paid  part  of  it  in  cash.  Granting  that  she 
borrowed  all  the  money  she  says  she  bor- 
rowed, it  does  not  follow  necessarily  that  she 
put  that  money  into  the  property,  nor  does 
it  exclude  the  inference  that  it  was  paid  for 
by  her  husband.  It  only  shows  she  had 
some  money  which  she  could  have  paid  on 
the  property.  But  her  husband  had  in  his 
hands  money  with  which  he  could  have  paid 
all  on  the  property.  She  did  very  little  of 
the  actual  paying.  He  did  practically  all  of 
it  As  to  the  money  derived  from  keeping 
boarders,  and  sale  of  milk  and  butter,  the 
evidence  is  uncertain  and  inconclusive  both 
as  to  the  amount  thus  made  and  as  to  wheth- 
er the  profits  belonged  to  the  wife.  Some- 
body had  to  cultivate  the  garden,  the  family 
had  to  be  clothed  as  well  as  fed,  and  the 
groceries  cam^  from  the  store,  and  only  the 
defendants  testify  that  Mrs.  Gillispie  paid  for 
them.  There  is  not  even  a  book  to  corrobo- 
rate them.  Feed  had  to  be  furnished  for  the 
cows,  and  that  no  doubt,  came  from  the 
store. 

That  the  firm  of  D.  M.  MUler  &  Co.,  was 
carrying  a  considerable  indebtedness  during 
the  period  covering  these  transactions  is  cer- 
tain. Two  witnesses  testify  directly  to  the 
declaration  of  an  intention  on  the  part  of 
both  Mr.  and  Mrs.  Gillispie  to  purchase  the 
first  lot  with  the  money  of  J.  M.  Gillispie, 
except  as  to  $50  of  it  and  have  it  conveyed 
to  Mrs.  Gillispie  for  the  express  purpose  of 
providing  a  home  for  themselves  against  a 
possible  reverse  in  business.    In  the  absence 


of  any  showing  to  the  contrary,  the  law 
would  make  this  actual  fraud  against  the 
creditors  of  the  husband.  These  statements 
are  denied  by  the  defendants,  but  the  cir- 
cumstance of  practically  all  of  this  business 
having  been  transacted  by  J.  M.  Gillispie, 
much  of  the  work  and  materials  having  been 
paid  for  out  of  the  store,  and  the  absence 
of  the  account  which  Mrs.  Gillispie  claims 
to  have  had  with  the  store,  all  tend  to  estab- 
lish the  execution  of  the  purpose  which  these 
two  witnesses  say  the  defendants  declared 
in  their  presence.  There  must  be  added  to 
tills  the  fact  that  a  business  admittedly  sol- 
vent in  January,  1896,  passed  under  the  man- 
agement of  J.  M.  Gillispie,  and  made  money 
for  another  year,  and  became  wholly  insol- 
vent and  indebted  to  the  extent  of  thousands 
of  dollars  in  excess  of  its  assets  in  January, 
1898,  unattended  by  any  great  sudden  loss, 
as  by  fire,  flood,  or  other  inevitable  circum- 
stance. 

To  overcome  the  presumption  of  fraud  aris- 
ing from  the  evidence  and  the  facts  shown, 
the  wife  must  establish  her  purchase  of  the 
property  with  means  derived  from  sources 
other  than  her  husband  by  full  and  clear 
proof.  Stockdale  v.  Harris,  23  W.  Va.  499; 
McMasters  v.  Edgar,  22  W.  Va.  673;  Rose 
V.  Brown,  11  W.  Va.  122;  CJore  v.  Cunning- 
ham, 27  W.  Va.  206;  Herzog  v.  Weiler,  24 
W.  Va.  203;  Burt  v.  Timmons,  29  W.  Va. 
441,  2  S.  B.  780,  6  Am.  St  Bep.  664;  Spence 
V.  Smith,  34  W.  Va.  697,  12  S.  B.  828;  Mar- 
tin V.  Warner,  84  W.  Va.  182,  12  S.  B.  477. 
"In  a  contest  between  the  creditors  of  the 
husband  and  his  wife,  owing  to  the  great 
facility  which  the  married  relation  affords 
for  the  commission  of  fraud,  there  is,  as 
there  should  be,  a  presumption  against  the 
bona  fides  of  the  transaction,  which  the  wife 
must  overcome  by  clear  and  satisfactory  evi- 
dence." Crowder  v.  Garber  (Va.)  34  S.  E. 
470.  This  court  has  declared  the  same  rule 
in  different  language  in  Walker*s  Adm'x  v. 
Peck,  39  W.  Va.  325,  19  S.  E.  411;  Wood 
V.  Harmison,  41  W.  Va.  876,  23  S.  B.  560. 

Enough  has  been  said  to  indicate  clearly 
that  the  evidence  adduced  by  Mrs.  Gillispie 
in  support  of  her  contentions  does  not  meas^ 
ure  up  to  this  requirement  Another  fa- 
miliar principle  peculiarly  applicable  to  this 
case  is  that  "fraud  is  to  be  legally  inferred 
from  the  facts  and  circumstances  of  the 
case  when  those  facts  and  circumstances  are 
of  such  a  character  as  to  lead  a  reasonable 
man  to  the  conclusion  that  the  conveyance 
was  made  with  the  intent  to  hinder,  delay, 
or  defraud  existing  or  future  creditors." 
Lockhard  v.  Beckley,  10  W.  Va.  87;  Livesay 
y.  Beard,  22  W.  Va.  585;  Sturm  v.  Chalfant 
88  W.  Va.  249,  18  S.  B.  451.  The  evidence 
of  actual  payment  by  Mrs.  Gillispie  is  nar- 
rowed down,  as  has  been  shown,  to  the  tes- 
timony of  herself  and  her  husband,  and  nu 
merous  cases  are  found  in  the  Reports  in 
which  such  evidence  is  held  insuflicient  as 
against  facts  and  circumstances  giving  rise 
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to  the  Inference  of  fraud.  The  rule  was  de* 
vised  to  cover  Just  such  cases.  But  for  it 
creditors  would  not  often  be  able  to  impeach 
a  fraudulent  conveyance. 

The  defendants,  by  cross-assignment  of  er- 
ror, say  the  court  erred  in  overruling  the 
demurrer  to  the  bill;  but  it  is  sufficient  It 
sets  forth  clearly  and  fully  the  indebtedness 
of  the  defendant  J.  M.  Gillispie,  shows  the 
recovery  of  the  judgment  against  Gillispie 
and  Mrs.  Miller,  and  the  enforcement  of  the 
payment  of  it  out  of  the  real  estate  of  Mrs. 
Miller  in  the  chancery  suit;  and  with  it  are 
filed  as  exhibits  a  transcript  from  the  jus- 
tice's docket  showing  the  Issuance  and  return 
of  an  execution  unsatisfied,  a  copy  of  the 
decree  ordering  a  sale  of  the  real  estate  of 
Mnu  Miller,  and  reciting  the  Assignment  of 
J.  M.  Gillispie,  and  a  copy  of  the  decree  con- 
firming the  sale  thereof.  It  further  alleges 
that  J.  M.  Gillispie  paid  the  purchase  money 
of  the  lots,  and  had  them  conveyed  to  his 
wife  with  intent  to  hinder,  delay,  and  de- 
fraud his  creditors;  and  that  he  procured 
the  Improvements  to  be  put  upon  the  prop- 
erty, and  paid  for  them  with  his  own  money, 
with  the  like  intent  The  prayer  is  that  the 
lots  may  be  held  liable  for  the  plaintiff's  debt, 
and  sold,  and  the  proceeds  applied  to  the 
payment  of  it  There  is  no  allegation  of  the 
insolvency  of  J.  M.  Gillispie,  but  the  fact 
appears  from  the  exhibits.  That  is  suflicient 
The  exhibits  are  parts  of  the  bill.  Sadler 
V.  Taylor,  49  W.  Va.  104,  38  S.  B.  583. 

It  is  also  contended  that  the  bill  should 
have  marked  the  distinction  between  a  fraud- 
ulent conveyance  contemplated  by  section  1 
of  chapter  74  of  the  Code  of  1899  and  a 
voluntary  conveyance  as  contemplated  by 
the  second  clause  of  section  2  of  said  chap- 
ter. As  has  been  shown,  the  bill  sufficiently 
charges  fraud,  and  the  fact  that  the  trans- 
fer is  not  upon  a  consideration  deemed  val- 
uable in  law  may  be  treated  merely  as  a 
fact  tending  to  establish  fraud.  The  bill 
may  properly  treat  it  as  matter  of  evidence, 
and  omit  any  mention  of  it 

Prior  to  this  suit  another  had  been  brought 
against  the  defendants  by  the  Homer-Gay- 
lord  Ck)mpany  to  impeach  the  same  transac- 
tion on  the  ground  of  fraud,  and  in  that 
suit  the  depositions  of  Mary  E.  Gillispie,  J. 
M.  Gillispie,  and  Delbert  Gillispie  were  tak- 
en and  filed.  These  depositions  seem  to  have 
been  filed  by  the  defendants  in  this  suit  as 
exhibits  with  their  depositions  taken  herein. 
*'The  rule  is  that  depositions  taken  in  one 
suit  cannot  be  used  in  another  suit  unless 
the  parties  are  the  same  or  are  in  privity 
and  the  subject  involved  in  the  suit  is  also 
the  same."  6  Ency.  PI.  &  Pr.  579.  It  ex- 
cludes the  depositions  in  the  former  suit,  for 
neither  the  parties  nor  the  subject-matter 
are  wholly  the  same.  Another  principle  hav- 
ing the  like  effect,  asserted  in  Brown  v. 
Johnson,  13  Grat  644,  is  that  "a  man  who 
cannot  be  prejudiced  by  a  deposition  or  pro- 
ceeding in  a  suit  shall  never  receive  any  ad- 


vantage from  it**  In  Brown  t.  Johnson— 
an  action  against  one  obligor  on  a  joint  bond 
—an  attempt  was  made  by  the  defendant  to 
use  a  deposition  taken  in  another  action  by 
the  plaintiff  on  the  same  bond  against  an- 
other obligor,  and  the  court  held  that  under 
no  circumstances  could  it  be  competent  evi- 
dence. See,  also,  Payne  v.  Coles,  1  Mimf. 
373,  and  Chapman  v.  Chapman,  Id.  398.  The 
plaintiff  could  not  have  used  these  deposi- 
tions against  the  defendants  except  by  agree- 
ment, or,  in  a  limited  sense,  for  purposes  of 
contradiction.  But  the  exception  must  be 
treated  as  waived  by  failure  to  insist  upon 
it  in  the  court  below.  This  rule  of  waiver 
extends  to  all  exceptions  save  those  going 
to  the  competency  of  the  witness,  as  to 
which,  indeed,  no  exception  Is  necessary. 
Hill  V.  Proctor,  10  W.  Va.  78;  Vanscoy.v. 
Stinchcomb,  29  W.  Ya.  271,  U  S.  B.  927; 
Fant  V.  MUler,  17  Grat  187. 

For  the  reasons  given,  the  decree  com- 
plained of  must  be  reversed,  the  appellant 
must  be  decreed  her  debt  and  costs  as  a 
charge  upon  the  property  in  question,  and 
the  cause  remanded  for  further  proceedings 
in  accordance  with  the  principles  herein  stat- 
ed  and  the  rules  and  principles  of  equity. 

On  Behearing. 

(Dec.  16,  1903.) 

This  case  was  decided  and  the  foregoing 
opinion  filed  November  22,  1902,  and  aftet^ 
wards  a  rehearing  was  allowed.  The  briefs 
for  appellees  filed  upon  the  reargument  as 
well  as  upon  the  first  hearing  are  unusually 
long,  but  their  contents  may  be  reduced  to 
a  few  propositions.  One  is  that  the  rule 
which  casts  upon  the  wife  who  claims,  in  a 
contest  against  the  creditors  of  her  hus- 
band, to  have  purchased  and  improved  real 
estate,  the  burden  of  proving  that  the  prop- 
erty and  improvements  were  paid  for  by 
her  with  money  derived  from  some  source 
other  than  her  husband,  ought  to  be  abol- 
ished, because  the  statute  now  authorises  a 
married  woman  to  carry  on  business  in  h» 
own  name,  and  to  acquire  and  hold  pn^ 
erty  free  from  her  husband's  control  and 
from  liability  for  his  debts.  In  this  con- 
nection it  is  urged  that  this  rule  has  been 
abolished  in  Virginia  by  tfie  decision  in 
Gatlett  V.  Alsop,  40  S.  E.  34,  or  that  the 
principles  there  declared,  if  followed  out, 
will  produce  such  result  That  case  seems 
to  liberalize  the  rules  of  law  to  some  ex- 
tent in  such  contests,  but  it  does  not  hold 
that  this  particular  rule,  which  has  been  so 
long  the  well-settled  law  in  all  Jurisdio 
tlons,  is  to  be  overturned.  It  holds  that  aa 
insolvent  husband  may  be  employed  by  his 
wife  in  the  management  and  conduct  of  her 
business,  and  that  his  earnings  in  her  em- 
ployment may  be  devoted  to  the  support  of 
his  family  as  far  as  may  be  necessary  for 
that  purpose,  and  his  creditors  are  only  en- 
titled to  subject  to  the  payment  of  their 
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debts  the  excess.  Tbls  court  long  ago  enun- 
ciated and  applied  substantially  the  same 
proposition  in  Boggess  t.  Richards,  89  W. 
Va.  567,  20  S.  E.  599,  26  L.  R.  A.  537,  45 
Am.  St  Rep.  938.  That  is  a  matter  entirely 
foreign  to  any  question  arising  in  this  case. 
In  establishing  the  presumption  of  fraud  as 
to  transactions  between  husband  and  wife 
working  prejudice  to  the  rights  of  the  cred- 
itors of  the  former,  the  courts  do  not  as- 
sign as  reason  therefor  the  common-law  dis- 
abilities  of  the  wife.  They  base  it  upon 
the  close  relationship  of  the  parties,  and  the 
facilities  which  that  relationship  affords  for 
the  perpetration  of  fraud.  That  relation- 
ship Is  in  no  manner  altered  by  the  mar- 
ried woman's  statute.  If  that  statute  has 
any  effect  in  this  connection,  it  is  to  in- 
crease, rather  than  to  diminish,  the  facility 
for  the  perpetration  of  such  fraud.  There  is 
greater  latitude  under  It  for  the  wife  to  set 
up  claims  to  property  and  to  hold  property 
than  there  was  at  common  law.  It  is  urged, 
however,  that  this  rule  has  the  effect  of 
trenching  upon  the  rights  of  married  women 
under  this  statute,  and  of  partially  thwart- 
ing the  purpose  of  the  Legislature  in  pass- 
ing the  statute.  Married  women  had  prop- 
erty rights  before  the  passage  of  this  law, 
which  were  as  sacred  as  their  new  rights. 
Had  the  courts  deemed  this  rule  prejudi- 
cial and  injurious  to  their  rights  in  the 
sense  of  deprlTlng  them  of  anything  which 
belongs  to  them,  it  never  would  have  had 
any  existence  in  the  jurisprudence  of  this 
country.  The  same  principle  is  applied  by 
the  courts  everywhere  to  persons  standing 
in  a  close  confidential  relation,  such  as  fa- 
ther and  son,  brother  and  brother,  brother 
and  sister,  and  all  others  closely  related  by 
blood  or  affinity.  Why?  Because  of  the  re- 
lationship; and,  the  relationship  of  husband 
and  wife,  being  closer  than  that  of  any 
others,  the  principle  is  more  rigidly  ap- 
plied as  between  them.  See  Burt  ▼.  Tlm- 
mons,  29  W.  Va.  441,  2  S.  B.  780,  6  Am. 
St.  Rep.  664;  Spence  v.  Smith,  84  W.  Va. 
697,  12  S.  B.  828;  Knight  v.  Gaplto,  23  W. 
Va.  639;  Douglass  v.  Douglass,  41  W.  Va. 
18,  23  S.  B.  671;  Hlman  v.  Thorn,  82  W. 
Va.  607,  9  a  B.  980;  Rellly  v.  Barr,  84  W. 
Va.  95,  11  8.  B.  750;  Hutchinson  v.  Bolti, 
85  W.  Va.  764,  14  S.  B.  267;  Butler  v. 
Thompson,  45  W.  Va.  660,  81  S.  B.  960,  72 
Am.  St  Rep.  838;  Bleme  v,  Ray,  37  W.  Va. 
571,  16  S.  B.  804;  Ballard  v.  Chewning,  49 
W.  Va.  508,  89  S.  B.  170.  The  rule  exists 
ex  necessitate.  But  for  it  the  statute 
against  fraudulent  conveyances  could  not 
be  made  effective. 

That  part  of  the  opinion  which  recites 
that  somebody  had  to  cultivate  the  garden, 
and  the  family  had  to  be  clothed  as  well  as 
fed,  and  feed  furnished  for  the  cows,  has 
been  adverted  to  in  the  later  briefs  as  evi- 
dence of  the  application  of  a  false  prin- 
ciple. It  was  not  apprehended  that  this 
would  be  construed  to  mean  anything  other 


than  an  indication  of  Ifie  weakness  of  the 
claim  that  Mrs.  Gllllspie  had  realized  a 
large  amount  of  money  from  keeping  board- 
ers with  which  to  pay  for  the  property  and 
Improvements.  How  could  she  hare  paid 
her  share  of  all  the  expenses  of  keeping  the 
boarding  house,  and  turned  in  on  the  pur- 
chase of  the  property  and  its  Improvements 
all  the  money  taken  in  from  her  boarding 
house  business?  Are  we  to  accept  the  ab- 
surd proposition  that  every  dollar  of  the  in- 
come was  profit,  allowing  nothing  for  ex- 
penses? Oan  a  married  woman's  business 
be  carried  on  without  expense  any  more 
than  that  of  any  other  person?  In  her 
statement  of  the  amount  of  money  derived 
from  her  business  of  keeping  boarders  she 
allows  practically  nothing  for  the  expenses, 
and  the  statements  of  the  former  opinion 
referred  to  were  intended  merely  to  direct 
attention  to  this  fact 

The  statement  in  the  former  opinion  that 
certain  depositions  taken  in  another  suit,  and 
made  exhibits  with  depositions  taken  In  this 
suit,  do  not  appear  In  the  printed  record,  is 
erroneous.  They  are  In  that  record,  and 
were  read  and  considered  under  the  impres- 
sion that  they  were  depositions  taken  in  this 
case.  This  error  is  the  result  of  the  unusual 
and  peculiar  manner  in  which  they  are  in- 
serted in  the  printed  record.  But  it  signifies 
nothing.  In  going  back  over  the  record,  they 
are  found  to  have  been  marked  and  consider- 
ed as  carefully  as  any  of  the  othera  Fur- 
ther examination  of  this  record  serves  to 
strengthen,  rather  than  to  weaken,  the  con- 
clusion announced  in  the  former  opinion. 
That  conclusion  was  that  the  evidence  offer- 
ed to  show  that  Mrs.  Olllisple  paid  for  the 
property  with  her  own  money  was  insuffi- 
cient to  overcome  the  presumption  against 
the  good  faith  of  the  transaction,  as  it  ap- 
peared that  practically  all  the  money  was 
actually  handled  and  delivered,  by  way  of 
payment,  by  J.  M.  GiUlspie,  and  not  Mary  B. 
Ollllsple,  and,  further,  that  J.  M.  Olllisple 
was  at  that  time  handling  other  money  than 
that  which  Mrs.  GilUsple  claims  to  have  paid 
Into  his  hands.  The  tmth  of  this  Inference 
is  established  to  a  moral  certainty  by  certain 
facts  found  in  the  record  and  marked  on  the 
former  examination  of  it,  but,  as  the  result 
of  Inadvertence,  not  stated  in  the  opinion. 
It  appears  from  Ledger  No.  1  of  the  books 
of  D.  M.  Miller  &  Co.,  as  testified  to  by  G. 
A.  Lynch  from  the  book  Itself,  that  J.  M. 
Gllllspie  was  allowed  as  expenses,  from  the 
firm,  on  the  23d  day  of  August,  1894,  $274.92; 
on  January  15  or  17, 1895, 1480.08;  on  August 
29th  (year  not  given),  $207.18;  on  January 
13, 1896,  $141.71— making  a  total  of  $1,103.89. 
This  amount,  which  seems  to  have  been  with- 
drawn from  the  firm  by  him  without  any- 
thing upon  the  books  to  show  for  what  pur- 
pose the  money  was  expended,  or  upon  what 
accounts  it  was  taken  out,  was  used  for 
some  purpose  by  J.  M.  Gllllspie,  from  time 
to  time,  while  the  purchases  of  property  and 
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payments  of  the  coits  of  ImproTenients  there- 
on were  in  progress.  Hence  the  record  shows 
more  than  mere  opportunity  on  the  part  of 
J.  M.  Qillispie  to  obtain  the  money  with 
which  to  buy  this  property  for  his  wife.  It 
shows  that  he  did  actually  withdraw,  from 
the  firm  assets,  a  considerable  amount  of 
money  at  that  time,  which  is  wholly  unac- 
counted for  by  him,  and  cannot  be  accounted 
for  upon  any  theory  except  that  of  his  having 
paid  it,  instead  of  Mrs.  Gillisple's  money,  for 
the  property  and  the  improyements  thereon. 
This  circumstance  strongly  supports  the  con- 
clusion that  the  property  was  paid  for  with 
the  husband's  money,  and  greatly  weakens 
the  contention  of  Mrs.  Qillispie  that  it  was 
paid  for  with  her  money. 

Another  contention  is  that,  as  the  house  in 
question  was  completed  late  in  the  year  1895, 
or  early  in  the  year  1896,  and  the  assignment 
of  the  husband  did  not  occur  until  in  the 
year  1S98,  he  was  solvent  at  the  time  of  the 
purchase  and  improvement  of  the  property, 
and  might  have  made  a  valid  gift  to  bis 
wife.  This  is  not  the  theory  of  the  defense. 
Both  husband  and  wife  testified  that  the  pur- 
chase was  made  by  her  with  her  own  money. 
However,  it  affirmatively  appears  that  the 
husband's  financial  condition  was  such  as  to 
render  his  inability  to  make  such  a  gift  to 
his  wife  without  prejudice  to  the  right  of  bis 
creditors  perfectly  apparent  It  is  not  a  case 
of  a  wealthy  man,  or  a  well  to-do  man,  hav- 
ing good  reason  to  believe  himself  able  to 
make  a  substantial  gift  to  his  wife  without 
injuring  his  creditors,  and  therefore  to  act 
in  good  faith  in  doing  so.  Such  gift,  to  lie 
valid,  cannot  be  made  under  any  other  con- 
ditions. Hume  V.  Oondon,  44  W.  Va.  563, 
80  S.  B.  56. 

Finally,  It  is  urged  that  the  court  should 
find  that  Mrs.  Gillispie  had  invested  a  con- 
siderable amount  of  her  own  money  In  the 
property  and  its  Improvements,  and  become 
vested  with  the  legal  title,  whereby  the  prop- 
erty has  become  her  separate  estate,  and  that 
the  amount  of  her  interest  In  It  should  be 
fixed,  and  then  the  amount  expended  in  the 
purchase  and  Improvements  by  her  should  be 
protected  and  secured  to  her  by  the  decree; 
in  other  words,  that  an  apportionment  of  the 
value  of  the  property  be  made  between  the 
wife  and  the  husband's  creditors,  as  in  the 
cases  of  Humphrey  v.  Spencer,  36  W.  Va.  11, 
14  S.  B.  410,  and  Boggess  v.  Richards,  39  W. 
Va.  576,  20  S.  E.  599,  26  L.  R.  A.  537,  45 
Am.  St  Rep.  93&  As  this  Is  a  case  of  actual 
firaud  on  the  part  of  the  husband,  partici- 
pated in  by  the  wife,  the  principle  invoked 
does  not  apply.  Humphrey  v.  Spencer  ex« 
pressly  decides  that  such  apportionment  can 
be  made  only  In  cases  in  which  there  la  no 
actual  fraud.  The  law  applicable  here  Is 
that  declared  in  Lockhart  v.  Beckley,  10  W. 
Va.  87;  Rose  v.  Brown,  11  W.  Va.  137;  Bank 
V.  WUson,  25  W.  Va.  242;  and  Burt  v.  Tlm- 
mons,  29  W.  Va.  441,  2  8.  B.  780,  6  Am.  St 
Re^  664--aU  of  which  hold  that  the  wife's 


property  is  to  be  charged  with  the  amount 
of  the  husband's  money  which  went  into  the 
improvements,  although  that  may  amount  to 
the  entire  proceeds  of  the  sale  of  the  pn^- 
erty. 

As  it  clearly  appears  that  money  of  the 
husband  in  excess  of  the  amount  of  this  debt 
and  the  costs  of  this  suit  was  used  In  the 
purchase  and  improvement  of  the  property, 
the  order  directed  In  the  former  opinion 
should  be  entered. 

(54  w.  Va.  sn) 
FAIRMONT  PLUMBINQ  CO.  v.  OARB. 

(Supieme  Court  of  Appeals  of  West  Viiginla. 
Nov.  28,  1908.) 

PLUMBING  CONTRACT— CONSTRUCTION- 
REJECTION. 

1.  A  contract  for  putting  in  the  plumbing  and 
heating  works  ot  a  house  provides  for  partial 
payments  for  the  work,  and  provides  that  **the 
final  payment  shall  be  made  when  the  work  is 
completed  satisfactory  to  owner  and  architect" 
This  ^ives  the  owner  or  architect  absolute  right 
of  rejection  of  the  work  for  defect  or  incom- 

gleteness,  and  his  reasons  for  rejection  cannot 
e  ignored,  if  in  good  faith  and  not  fraudu- 
lent 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court  Marion  Coun- 
ty; J.ohn  W.  Mason,  Judge. 

Action  by  the  Fairmont  Plumbing  Com- 
pany against  Lydia  E.  Carr.  Decree  for 
plaintiff  for  less  than  the  amount  claimed, 
and  it  appeals.    Amrmed. 

C.  EL  Leeds,  for  appellant  W.  8.  Hay* 
mond,  for  appellee. 

BRANNON,  J.  The  Fairmont  Plumbing 
Company  and  L.  B.  Carr  entered  Into  a  writ- 
ten contract  by  which  said  company  contract- 
ed to  construct  and  complete  a  plumbing  sys- 
tem and  hot-water  heating  plant  in  a  cer^ 
tain  house  belonging  to  said  Carr,  In  Fair- 
mont, for  a  certain  price.  Said  Carr  paid 
part  of  the  sums  agreed,  but  refused  to  pay 
the  balance  claimed  by  the  company  because 
of  alleged  failure  of  the  company  to  com- 
plete the  wolrk  according  to  the  contract; 
and  the  company  filed  a  mechanic's  lien,  and 
brought  a  chancery  suit  to  enforce  it  for 
the  balance  claimed  under  the  contract  and 
for  some  extra  work.  A  decree  allowed  the 
company  $32.87  for  some  "extra,"  but  de- 
nied relief  for  the  balance  of  extras,  and  de- 
nied any  relief  for  the  balance  claimed  for 
work  under  the  contract  without  prejudice 
to  anothtt  suit  and  the  company  appeals. 

I  will  not  argue  the  case  upon  the  volume 
of  depositions  of  conflicting  evidence.  As 
in  other  cases  several  times  stated,  the  de- 
sign in  requiring  of  this  court  written  opin- 
ions is  not  to  detail  evidence  going  to  estab- 
lish facts,  but  to  state  ultimate  facts,  so  far 
as  necessary  to  make  intelligible  the  princi- 
ples of  law  ruling  the  case.  The  judge  of 
the  circuit  court  found  that  the  execution 
of  the  contract  was  delayed,  to  the  damage 
of  the  defendant  and  also  that  the  work  was 
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never  completed  as  delaanded  by  the  con- 
tract, and  its  execution  defective.  We  can- 
not upon  conflicting  evidence,  reverse  this 
finding.  I  regard  the  finding  correct.  But 
ir  this  were  not  so,  there  is  a  legal  principle 
which  would  aflEirm  the  decree.  The  con- 
tract provides  for  partial  payments  during 
the  execution  of  the  work,  and  then  says, 
"The  final  payment  shall  be  made  when  the 
work  is  completed  satisfactory  to  owner  and 
architect"  The  owner  and  architect  con- 
demned the  work  as  incomplete  and  defect- 
ive, and  complained  of  delay.  They  both  ex- 
pressed dissatisfaction  with  it  repeatedly. 
The  architect  refused  to  give  an  order  for 
final  payment;  and  both  owner  and  architect, 
under  oath  as  witnesses,  continue  to  express 
dissatisfaction,  and  say  that  the  work  wa^ 
delayed,  to  the  loss  of  the  defendant,  ill-ex- 
ecuted, and  incomplete.  It  does  not  appear 
that  this  dissatisfaction  of  owner  and  ar- 
chitect was  fraudulent  or  collusive,  but,  I 
think,  well  grounded.  Under  the  clause  of 
the  contract  Just  stated,  upon  authorities 
given  in  Barrett  v.  Coal  Company,  51  W.  Va. 
416,  41  8.  B.  220,  90  Am.  St  Bep.  802.  the 
decision  of  the.  circuit  must  stand. 
Decree  affirmed. 

On  Behearing. 
(Feb.  2,  1904.) 

A  petition  for  rehearing  calls  for  an  ex- 
tension of  the  above  opinion.  That  the  prin- 
ciple, stated  in  it  is  sound,  as  regards  sale 
or  manufacture  of  chattel  articles,  as  ma- 
chines, clothing,  portraits,  and  the  like,  is 
not  contested;  but  it  is  said  the  clause  of 
the  contract  ''The  final  payment  shall  be 
made  when  the  work  is  completed  satisfac- 
tory to  owner  and  architect'*  cannot  apply 
to  construction  of  a  builiding  or  fixtures 
therein.  It  is  said  that  mere  chattels  can 
be  kept  by  the  seller  or  manufacturer,  or 
returned,  whereas  in  the  other  case  the  own- 
er of  the  house  gets  the  work  without  pay. 
It  is  a  sufllcient  answer  to  say:  There  is  the 
contract  The  parties  have  made  it  them- 
selves applicable  to  the  construction  of  these 
fixtures.  The  court  cannot  disapply  it  to  this 
subject  when  the  parties  have  by  their  own 
act  applied  it  Those  words  are  in  this  very 
contract  Can  a  court  strike  them  out?  Can 
a  court  take  from  Mrs.  Carr  a  sedate  clause 
made  for  the  purpose  of  protecting  her  from 
an  imposition  very  common— bad  construc- 
tion? Is  it  a  hard  case?  It  may  be,  but 
the  builder,  to  get  the  contract  took  the  risk 
of  saying,  "Give  me  the  contract  and  I  will 
execute  it  to  the  satisfaction  of  yourself 
and  the  architect."  This  clause  means  some- 
thing. It  means  more  than  the  law  would 
say  if  it  were  not  in  the  contract  Then 
whether  the  work  was  completed  according 
to  the  contract  would  be  a  question  for  the 
decision  of  the  law,  but  tbUn  contract  leaves 
it  to  the  owner  and  architect 

Now  to  the  authorities:  Whilst  somewhat 
variant  the  weight  of  them  supports  this 


view.  In  6  Cyc.  88,  we  find  it  stated  that 
it  has  been  held  by  eminent  courts  that  in 
special  building  contracts  the  builder  cannot 
recover  anything  unless  he  has  performed 
the  work  according  to  the  contract,  but  that 
the  later  rule  is  not  to  allow  the  owner  to 
keep  the  work  and  not  pay  anything,  but  re- 
covery of  the  real  worth  of  the  work  done 
may  be  had  by  showing  substantial  perform- 
ance; but  this  is  added:  "The  doctrine, 
however,  of  'substantial  performance/  does 
not  apply  when  the  omissions  or  departures 
from  the  contract  are  intentional,  or  so  sub- 
stantial as  not  to  be  capable  of  remedy,  so 
that  an  allowance  out  of  the  price  would  not 
give  the  owner  what  he  contracted  for,  or 
where  the  contract  must  be  performed  to  the 
satisfaction  of  the  owner  or  architect"  Note 
that  the  last  clause  makes  such  a  contract 
as  we  have  in  hand  an  exception  from  the 
rule  of  "substantial  performance."  Why? 
Because  so  the  parties  wrote  their  contract, 
and  courts  tsinnot  make  a  new  or  different 
one.  This  contract  is  in  this  respect  not 
different  from  those  where  payment  is  to  be 
made  upon  the  certificate  of  an  architect  ^* 
glneer,  or  other  person,  that  the  work  has 
been  done  according  to  contract  unless  this 
contract  is  stronger  in  favor  of  the  ovmer 
of  the  building,  as  perhaps  it  is,  since  it 
leaves  it  to  the  mere  satisfactloD  of  the  own- 
er and  architect  In  Wharton  on  Contracts, 
I  594,  we  find  this:  "Building  contracts  often 
contain  the  provision  that  the  owner  shall 
not  be  liable  to  the  builder  until  the  work 
has  been  approved  by  the  architect  employ- 
ed; and  this  provision,  when  the  builder 
takes  the  work  subject  to  it,  and  when  the 
architect  acts  as  an  independent  arbiter  be- 
tween the  parties,  will  be  strictly  enforced. 
The  owner  has  no  right  to  complain,  since 
the  architect  was  selected  by  him,  and  char- 
ged by  Mm  with  this  very  power.  The  build- 
er has  TLO  right  to  complain,  since  he  took  the 
work  on  this  very  condition.  No  matter  how 
arbitrary  may  be  the  aotion  of  the  architect 
in  refusing  to  give  the  certificate  required  by 
the  contract  yet  If  he  persist  in  his  refusal, 
the  builder  cannot  recover  on  the  contract 
price.  It  is  otherwise  when  the  architect  in 
collusion  with  the  owner,  refuses  to  give  the 
certificate,  in  which  case  the  owner  and  the 
architect  may  together  be  liable  in  an  action 
for  conspiracy,  or  the  owner  may  be  made 
liable  on  the  contract  being  estopped  by  his 
own  fraud  from  setting  up  the  refusal  of  the 
architect  to  certify."  In  Clark  on  Contracts, 
60,  we  find:  "Again,  a  promise  may  depend 
upon  the  act  of  the  promisor  or  of  some  third 
person.  For  instance,  it  may  be  made  a  con- 
dition precedent  to  one  party's  liability  un- 
der the  contract  that  he  shall  approve  of,  or 
be  satisfied  with,  the  other  party's  perform- 
ance; and  in  such  a  case,  by  the  weight  of 
authority,  he  cannot  be  compelled  to  accept 
the  other  party's  performance,  and  perform 
his  part  unless  he  is  satisfied.  Examples  of 
such  a  condition  occur  in  contracts  for  the 
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manufacture  and  sale  of  goods,  or  for  serv- 
ices, where  the  buyer's  or  master's  liability 
to  pay  is  made  to  depend  on  his  being  satis- 
fled  with  the  goods  or  tlie  services.  Other 
ejuimples  are  in  the  case  of  promises  to  pay 
for  the  construction  of  a  building  or  of  a  rail- 
road, or  for  any  other  construction  work, 
conditional  upon  the  approval  and  certificate 
of  the  architect,  engineer,  or  other  third  per- 
son. In  such  cases  payment  cannot  be  en- 
forced without  such  approval  unless  there  is 
fraud,  or  such  gross  mistake  as  to  necessarily 
imply  bad  faith.*'  Hammon  on  Contracts,  S 
466^  says:  ''Conditions  precedent  may  be  re- 
garded as  vital  or  suspensory.  A  vital  condi- 
tion  precedent  is  one  whose  nonperformance 
discharges  the  contract  A  suspensory  condi- 
tion precedent  is  illustrated  where  a  promise 
is  made  to  depend  upon  the  act  of  a  third 
person,  as  in  the  case  of  a  promise  in  a  build- 
ing contract  to  pay  for  the  work  upon  re- 
ceiving a  certificate  of  approval  from  the 
architect  *  *  *  'In  all  these  cases,'  says 
Sir  William  Anson,  'it  would  appear  that  an 
action  brought  before  the  fulfillment  of  the 
condition  would  be  brought  prematurely;  and 
though  neither  the  nonfulfillment  of  the  con- 
dition, nor  the  action  brought  before  it  was 
fulfilled,  would  discharge  the  contract  the 
condition  suspends,  according  to  its  terms,  the 
right  to  the  performance  of  the  promise.'" 
Chitty  on  Contracts,  833,  says:  "If  a  rail- 
way company  agree  to  pay  a  certain  price  for 
work,  which  is  to  be  done  to  the  satisfac- 
tion of  their  engineer,  or  if  a  building  agree- 
ment contain  the  usual  clause  that  the  party 
will  pay  upon  receiving  the  architect's  certifi- 
cate that  the  work  has  been  done  to  his  sat- 
isfaction, the  fact  of  the  work  having  been 
done  to  his  satisfaction  in  the  one  case,  and 
the  obtaining  a  proper  certificate  in  the  oth- 
er, is  a  condition  precedent  to  the  right  to  re- 
ceive payment"  Addison  on  Contracts,  576, 
and  Beach  on  Contracts,  S  105,  are  to  same 
effect  Such  is  the  law  as  the  text-writers 
construe  the  cases.  Turn  to  some  authorita- 
tive cases.  Sweeney  v.  United  States,  109 
U.  S.  618,  3  Sup.  Ct  844^  27  L.  Ed.  1063:  A 
man  contracted  with  the  government  to  build 
a  wall  around  a  cemetery;  the  contract 
saying  that  when  inspected  by  an  engineer, 
and  he  "shall  have  certified  that  it  is  in 
all  respects  as  contracted  for,  it  shall  be  re- 
ceived and  become  the  ptX)perty  of  the  Unit- 
ed States."  Held,  that  if  there  is  no  fraud, 
nor  such  gross  mistake  as  would  necessarily 
imply  bad  faith,  nor  failure  to  exercise  hon- 
est Judgment,  the  engineer's  certificate  is  a 
condition  precedent  to  payment."  The  same 
doctrine  held  in  Martinsburg  &  Potomac  B. 
Co.  V.  March,  114  U.  S.  549,  5  Sup,  Ct  1035, 
29  L.  Ed.  255.  See  Chicago,  etc.,  v.  Price, 
138  U.  S.  185,  11  Sup.  Ct  290,  34  L.  Ed. 
917.  A  man  agreed  to  put  in  a  building  an 
elevator  "warranted  satisfactory  in  every  re- 
spect" The  lower  court  instructed  that  if 
it  was  reasonably  fit,  and  if  the  defendant 
ought  to  have  been  satisfied  with  it,  the 


plaintiff  could  recover;  Tjut  the  Saprem.^} 
Court  held  that  the  contract  meant  that  the 
elevator  was  to  be  satisfactory  to  the  defend- 
ant "and,  while  it  could  not  be  rejected  for 
mere  caprice,  yet  a  bona  fide  objection  by 
him  to  its  working  was  a  sufllcient  defense." 
SUigerly  v.  Thayer,  108  Pa.  291,  2  Atl.  230. 
56  Am.  Bep.  207.  Same  in  Kennedy  v.  Poor, 
151  Pa.  472,  25  Atl.  119.  So  Glacius  v.  Black, 
50  N.  Y.  145,  10  Am.  Bep.  449.  In  Hennessy 
V.  Metzger,  152  111.  505,  38  N.  B.  1058,  43  Am. 
St  Bep.  267,  we  find  it  held  that  where  a 
building  contract  provides  that  the  architect 
shall  imss  upon  the  work,  and  certify  upon 
the  payment  to  be  made^  his  decision  is  a 
precedent  condition  to  require  payment  and 
action  does  not  lie  in  its  absence.  In  Kane 
V.  Stone  Co.,  39  Ohio  St  1,  upon  a  contract  to 
build  a  house  "subject  to  the  approval  of  an 
architect"  it  was  held  that  "if  such  architect 
acting  in  good  faith,  fails  and  refuses  to  ap- 
prove the  work  in  any  form,  the  general  rule 
is  that  the  contractor  cannot  recover."  In 
Pormann  v.  Walsh,  97  Wis.  356,  72  N.  W. 
881,  65  Am.  St  Bep.  125,  was  a  building  con- 
tract by  which  the  contractor  agreed  to  per- 
form the  work  to  the  "satisfaction  of  the  ar- 
chitect and  to  the  satisfaction  of  the  owner" 
—Just  this  case.  It  was  held  to  be  "binding 
on  the  contractor,  and  that  the  owner  miglit 
withhold  his  approval  or  satisfaction  with 
the  work  so  as  to  defeat  a  recovery  of  pay- 
ment provided  he  does  not  do  so  unfairly  or 
capriciously."  In  Bradner  v.  Boffsell,  57  N. 
J.  Law,  412,  31  Ati.  387,  was  a  building  con- 
tract requiring  payment  upon  a  certificate  of 
an  architect  tbnt  "the  work  is  done  in  strict 
accordance  with  drawings  and  specifications, 
and  that  he  considers  the  payment  properly 
due."  The  trial  court  charged  the  Jury  that 
the  architect's  certificate  could  be  dispensed 
with  only  by  proof  that  it  was  withheld  by 
fraud  on  his  part  and  that  "it  would  be  pri- 
ma fade  evidence  of  fraud  if  the  architect 
withheld  his  certificate  without  any  substan- 
tial reason."  The  Supreme  Court  held  this 
charge  erroneous,  because  the  use  of  the 
word  "substantial"  tended  to  substitute  the 
Judgment  of  the  Jury  for  the  decision  of  the 
architect  The  court  also  said:  "In  Chism 
V.  Schipper  [51  N.  J.  Law,  1,  16  Ati.  816^  2  L. 
B.  A.  544,  14  Am.  St  Bep.  668]  the  chief  Jus- 
tice carefully  pointed  out  the  need  of  the 
watchful  supervision  over  the  determination 
of  Juries  on  tiiis  question,  and  declared  that 
the  architect's  conduct  could  not  be  im- 
peached for  want  of  knowledge,  or  because 
his  Judgments  do  not  agree  -vdth  those  of 
others.  To  instruct  a  Jury  that  they  may 
find  fraud  from  the  withholding  of  such  a 
certificate  without  a  substantial  reason  is  to 
permit  them  to  determine*  what  are  substan- 
tial reasons,  and  if,  in  thehr  Judgment  there 
are  none,  then,  though  the  architect's  Judg 
ment  may  be  honestly  otherwise,  to  convict 
him  of  fraud."  See  where  the  adverse  prop 
osition  leads.  A  man  is  going  to  build  n 
houses  or  put  in  heating  and  plumbing  ap 
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paratoB.  He  la  incapable  of  Judging  the 
work,  and  the  contractor  agrees  to  submit 
the  work  to  the  judgment  of  an  architect, 
'  and  that  the  final  payment  shall  only  be  call- 
ed for  when  that  architect  approves  it  The 
architect  does  not  approTe  it  Then  a  Jury, 
*  or  the  Judges  on  the  circuit  and  supreme 
benches,  who  cannot  fitly  Judge  the  work 
when  they  hear  the  evidence  or  read  the 
record,  are  to  say  that  there  was  in  fact 
substantial  compliance  with  the  contract; 
that  the  architect  ought  to  have  given  his  cer^ 
tiflcate.  What  becomes  of  the  usual,  neces- 
sary provision  that  the  architect  shall  Judge 
the  work— a  provision  carefully  inserted  to 
xnrotect  the  owner  against  the  imposition,  so 
often  practiced,  of  bad  construction?  What 
becomes  of  the  utility  of  the  contract?  What 
the  use  of  a  solemn  contract?  In  Butler  v. 
Tucker,  24  Wend.  447,  a  man  agreed  to  get 
stone  for  a  building  ''to  the  entire  satisfac- 
tion of  the  other  party  and  third  persons/* 
.The  court  held  that  he  must  "allege  and 
prove  that  the  woric  was  done  to  the  satisfac- 
tion of  the  arbiters."  The  opink>n  said: 
"The  plaintiff  not  only  agreed  to  furnish  and 
deliver .  granite  of  a  particular  description, 
and  execute  the  work  in  a  specified  manner, 
but  he  also  stipulated  that  the  whole  should 
be  done  and  completed  to  the  entire  satisfac- 
tion of  the  building  committee.  It  is  not 
enough  for  him  to  say  that  he  has  performed 
the  agreement  in  other  respects,  without  also 
alleging  that  he  has  done  it  to  the  satisfac- 
tion of  the  arbiters  agreed  on  between  the 
parties.  Worsley  v.  Wood,  6  T.  R.  710;  Del- 
aware  &  H.  Canal  v.  Dubois,  16  Weud.  89; 
Morgan  v.  Bimle^  9  Bing.  672;  U.  States  v. 
Robeson,  9  Pet  319  [9  L.  Ed.  142];  1  Chit. 
PI.  812."  Chism  V.  Schipper  (N,  J.  Law)  16 
Ati.  816,  2  L.  R.  A«  544,  14  Am.  St  Rep. 
668»  674,  recognizes  the  doctrine  that,  when 
such  certificate  is  required  by  the  contract, 
it  must  be  furnished,  in  the  absence  of  fraud. 
There  being  no  difference  in  this  respect 
between  contracts  touching  chattels  and 
building  contracts,  I  feel  authorized  to  re- 
peat the  statement  in  the  original  opinion-- 
that,  in  the  application  of  the  clause  that  the 
work  should  be  satisfactory  to  the  architect, 
the  cases  of  Barrett  v.  Coal  Co.,  61  W.  Ya. 
416,  41  S.  B.  220,  90  Am.  St  Rep.  802,  and 
Osborne  v.  Francis,  38  W.  Ya.  312,  18  S.  B. 
591,  45  Am.  St  Rep.  859,  are  binding  au- 
thority. I  will  add  that  I  cannot  see  any 
logical  difference,  in  principle,  between  the 
case  before  us  and  the  case  where  the  cer- 
tificate or  decision  of  an  engineer  is  made 
by  the  contract  final  and  conclusive  as  to 
the  completion  of  the  work,  or  its  char- 
acter, or  even  its  quantity.  He  is  made  the 
arbiter  in  both  cases.  In  Condon  v.  Railroad 
Co.,  14  Grat  302,  the  contract  provided  that 
an  engineer  should  inspect  the  work,  and  "de- 
termine when  the  contract  is  complied  with 
according  to  its  fair  interpretation,  •  •  • 
and  his  decision  shall  be  conclusive  between 
the  parties."    It  was  held  that  such  a  con- 


tract was  valid,  and  the  decision  of  the  en- 
gineer conclusive,  and  that  his  final  estimate 
was  a  condition  precedent  to  recovery.  I 
think  that  case  especially  is  authority  in  this 
case^  as  it  covered  the  character  of  the 
work.  A  number  of  cases  lay  down  this 
principle.  Kidwell  v.  Railroad  Co.,  11  Grat 
676;  B.  &  O.  R.  Co.  v.  Polly,  14  Grat  447; 
Chicago  R.  Co.  v.  Price,  188  U.  S.  185, 11  Sup. 
Ct  290,  34  L.  Bd.  917;  Kilberg  v.  U.  S.,  97 
U.  S.  398,  24  L.  Bd.  1106. 

There  are  some  cases  adverse  to  the  posi- 
tion taken  in  this  opinion,  but  not  many  or 
sound.  Some  seeming  to  be  such  on  first 
blush  are  not  when  scrutinized.  I  now  refer 
to  some  cases  cited  for  the  plumbing  com- 
pany. In  Pope  Iron  Co.  v.  Best,  14  Ma  App. 
50%  the  contract  guarantied  'the  furnace  to 
work  satisfactorily."  The  court  said  that  did 
not  mean  that  it  would  work  to  satisfaction 
of  the  defendant,  but  to  work  reasonably 
well.  A  great  difference.  The  contract  was 
satisfied  if  the  furnace  worked  well  in  the 
opinion  of  the  jury.  That  is  only  the  usual 
contract  This  contract  says  the  satisfaction 
of  the  defendant  and  architect  must  be  at- 
tained, not  that  of  a  jury.  Shupe  v.  Collen- 
der  (Conn.)  15  Ati.  405,  1  L.  R.  A.  339,  has 
no  application.  It  only  holds  that  where  a 
purchaser  of  an  article  is  not  satisfied,  this 
does  not  disable  him  from  keeping  it  and  re- 
couping the  price  for  defect  under  the  war- 
rant Hawkins  v.  Graham  (Mass.)  21  N.  E. 
812,  14  Am.  St  Rep.  422,  deed  not.fit  this 
case.  The  contract  said  that  the  heating  ap- 
paratus should  be  of  first-class  workmanship, 
and  in  "the  event  of  the  system  proving  sat 
Isfactory,"  to  be  paid  for,  not  saying  proving 
satisfactory  to  the  plaintiff;  and,  further, 
it  added  the  words  *'or  the  woric  demonstrat- 
ed." The  court  said  this  offered  an  alterna- 
tive; that  is,  it  let  in  proof  of  the  sufificiency, 
and  did  not  limit  to  the  defendant's  ai^rov- 
at  Carroll  v.  Welch,  26  Tez.  147,  involved  no 
clause  such  as  does  this  case;  nor  did  Nel- 
son Co.  V.  Mitchell,  38  Mo.  App.  821,  nor 
Fleischmann  v.  Miller,  l(L  177.  Ghlsm  v. 
Schipper,  51  N.  J.  Law,  1,  16  Ati.  316,  2  L. 
R.  A.  544,  14  Am.  St  Rep.  668,  fully  recog- 
nizes the  force  of  the  clause  in  question  as 
above  stated,  but  holds  that  a  fraudulent 
withholding  of  approval  defeats  it,  which  we 
do  not  deny.  Bannister  v.  Patty's  Bz'rs,  35 
Wis.  .215,  holds  that  a  contract  for  cut-stone 
work  in  a  house,  providing  that  no  payment 
should  be  made  until  the  superintendent 
should  give  a  certificate  that  it  was  to  his 
satisfaction,  was  valid,  and  required  the  cer- 
tificate to  be  refused  by  fmud  or  collusion. 
True,  it  is  said  that  if  the  certificate  is  with- 
held by  mistake  there  may  be  recovery.  The 
mistake  meant  is  not  defined.  This  is  obiter, 
and  it  is  not  so  actually  decided.  This  dic- 
tum is  based  on  Hudson  v.  McCartney,  33 
Wis.  331.  Turning  to  this  case,  it  is  found 
to  strongly  support  the  view  taken  in  this 
opinion.  The  contract  for  erection  of  a  bouse 
provided  for  payment  as  the  work  went  on. 
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to  tbe  fall  satisfaction  of  the  superintendent. 
Held,  tliat  there  could  be  no  recovery  with- 
oat  sach  certificate,  anless  withheld  by 
"fraud  or  bad  faith  or  clear  evidence  of  mis- 
take." "If  fraud  in  the  superintendent  or 
other  arbiter  can  ever  be  established  by  proof 
that  the  work  was  In  fact  properly  perform- 
ed. It  can  only  be  in  cases  where  his  refusal 
to  certify  Is  shown  to  have  been  grossly  and 
palpably  perverse,  oppressive,  and  unjust— 
so  much  so  that  the  inference  of  bad  faith 
would  at  once  arise  when  the  facts  are 
known.  Having  stipulated  to  submit  to  a 
skilled  arbiter,  when  the  question  whether 
his  work  conforms  to  the  contract  arises,  the 
party  cannot,  in  general,  substitute  the  judg- 
ment of  a  jury  upon  that  question."  The 
court  said:  "Neither  do  we  think  the  case 
was  one  where*  the  Jury  should  have  been 
permitted  to  go  into  evidence  of  the  manner 
in  which  the  work  was  executed,  for  the  pur- 
pose of  impeaching  the  decision  of  the  su- 
perintendent," and  that  such  evidence  could 
not  establish  fraud  in  the  superintendent 
That  is,  his  mere  error  of  Judgment  would 
not  do.  The  court  Intimated  that  fraud  in 
the  superintendent  could  only  be  shown  by 
collusion  with  the  owner,  or  by  procurement 
by  the  owner.  "It  Is  not  upon  every  claim 
made  by  the  mechanical  workman  that  be 
has  complied  with  his  contract,  or  upon  ev- 
ery controversy  between  him  and  the  arbiter, 
that  the  power  of  deciding  is  to  be  taken 
away.lrom  the  latter,  and  the  questioh  car- 
ried into  a  court,  to  be  determined  by  a  Jury 
of  inexperienced  men,  or  by  the  Judge  alone. 
If  this  were  otherwise,  and  if,  upon  every 
difference  between  the  superintendent  and 
the  party  contracting  to  do  the  work,  the 
former  is  deprived  of  all  authority  to  decide, 
then  such  stipulations  entered  into  between 
parties  become  utterty  useless.  But  such  is 
not  the  view  which  has  uniformly  been  taken 
by  the  courts,  by  which  such  stipulations 
have  been  held  valid  to  secure  to  the  party 
in  whose  favor  they  are  made  the  advantage 
of  having  the  work  inspected,  and  its  charac- 
ter determined  with  reference  to  the  require- 
ments, by  a  person  of  skill  and  ability  to 
form  a  correct  Judgment  in  such  matters. 
'Every  man  is  the  master  of  a  contract  he 
may  choose  to  make,  and  it  is  of  the  highest 
importance  that  every  contract  should  be 
construed  according  to  the  Intention  of  the 
contracting  parties.  And  it  is  important  In 
a  case  of  this  description  that  the  person 
for  whom  the  work  has  been  done  should  not 
be  called  upon  to  pay  for  it  untfl  some  com- 
petent person  shall  have  certified  that  the 
woric  has  been  properly  done  according  to 
the  contract  and  specifications.*  Per  Brie, 
G.  J.<  in  Clarke  v.  Watson,  supra  [18  0.  B. 
(N.  S.)  278].  It  Is  manifest  that  this  im- 
portant object  will  be  defeated,  and  the  pro- 
tection of  a  skilled  superintendent  lost  it  in 
every  case  of  disagreement  or  dissent  on 
the  part  of  the  contractor,  the  opinion  of  a 
Jnry  is  to  be  substituted.    Having  deliberate- 


ly and  of  hlB  own  free  will  made  choice  of 
a  person  as  fit  and  competent  to  decide,  and 
by  whose  determination  he  has  agreed  to 
abide,  it  is  but  reasonable  and  prop^  that 
the  contractor  should  be  held  to  the  per- 
formance of  his  agreement"  Wyckoff  v. 
Meyers,  44  N.  Y.  148,  holds  that,  when  the 
certificate  is  given,  it  binds  the  owner  of  the 
building,  in  the  absence  of  fraud.  It  is  au- 
thority for  the  contention  of  this  opinion. 
Smith  V.  Brady,  17  N.  T.  173,  72  Am.  Dec. 
442,  also  cited  for  the  appellant,  according  to 
the  syllabus  in  72  Am.  Dec.  442,  says  that, 
when  a  contract  requires  "complete  perform- 
ance or  the  production  of  an  architect's  cer- 
tificate of  performance,"  there  can  be  no  re- 
covery, "unless  such  performance  is  proved 
or  such  certificate  produced."  Of  course^  be- 
cause by  the  contract  either  answers.  But 
the  case  in  the  state  report  (17  N.  Y.  173) 
shows  that  the  syllabus  is  not  at  all  as  given 
in  72  Am.  Dec.;  the  contract  was  not  as 
there  given.  It  is  a  strong  case  for  the  posi- 
tion I  have  taken.  Buildings  were  to  be 
built  "to  the  entire  satisfaction  of  architects," 
and  balance  of  payment  "when  all  the  work 
shall  be  completed  and  certified  by  the  archi- 
tects." The  opinion  says:  "Assuming  that 
the  contracts  had  been  so  far  performed  as 
to  Justify  the  plaintiff  in  treating  them  as 
substantially  executed,  as  I  incline  to  think 
they  were,  yet  the  final  payment  for  the  work 
was  to  be  made  when  it  was  completed,  and 
a  certificate  of  the  architects  to  that  effect 
obtained.  The  parties  have  seen  fit  to  make 
the  production  of  such  a  certificate  a  condi- 
tion precedent  to  the  payments.  The  plain- 
tiff is  as  much  bound  by  this  part  of  his  con- 
tract as  any  other.  It  is  not  enough  for  him 
to  bring  liis  action,  and  say  that  he  has  com- 
pleted the  work.  He  has  agreed  that  the 
architects  should  decide  whether  the  work 
is  completed  or  not  He  cannot  now  with- 
draw the  decision  of  this  question  from  them, 
and  refer  it  to  a  legal  tribunal."  The  court 
held  that  occupation  of  the  buildings  was  not 
a  waiver  of  strict  performance,  and  that  "a 
party  is  entitled  to  retain, 'without  compen- 
sation, the  benefit  of  partial  performance, 
where,  from  the  nature  of  the  contract,  he 
must  receive  such  benefits  in  advance  of  full 
performance,  and  is  by  the  contract  under  no 
obligation  to  pay  until  performance  Is  com- 
plete." I  would  add  that  the  contractor  an- 
nexes his  work  to  the  reality  of  his  own 
wrongful  act,  as  Judged  by  his  chos^i  arbiter. 
Likely  the  balance  will  not  more  than  cover 
the  defect  He  Is  in  default  Piano  Go.  v. 
Bills,  68  Mich.  101,  85  N.  W.  841,  cited  for 
appellant,  is  also  against  him.  It  holds  that 
the  clause  to  "satisfaction"  gives  absolute 
decision  to  the  purchaser  of  the  chattel.  It 
says  that  Wood  Reaping  Co.  v.  Smith,  50 
Mich.  666,  15  N.  W.  906,  45  Am.  Rep.  57. 
governs  the  case,  and  that  holds  that 
where,  by  a  contract  to  buy  a  harvesting  ma- 
chine, it  was  to  work  to  the  satisfaction  of 
the  purchaser,  it  gave  absolute  right  to  blm 
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to  reject  the  machine^  and  "bi8  reasons  for 
dolDg  so  cannot  be  Investigated."  U.  8.  ▼. 
Robeson,  9  Pet  819,  9  L.  Bd.  142,  Is  also 
against  the  appellant  Wyckoff  ▼.  Meyers* 
44  N.  Y.  143,  was  a  case  of  refusal  of  a  certifl- 
cate  in  bad  faith— that  is,  fraud— by  the  archi- 
tect Carroll  v.  Welch,  26  Tex.  147,  has  noth- 
ing on  the  subject  FleLschmann  y.  Miller, 
38  Mo.  App.  177,  and  Nelson  Co.  ▼.  Mitchell, 
Id.  321,  have  no  reference  to  such  a  clause 
as  the  one  inrolTed  in  this  case. 

Thus  it  appears  that  only  fraud  can  excuse 
the  plaintiff  from  meeting  the  satisfaction  of 
Mrs.  Carr  and  the  architect  There  is  no 
proof  of  fraud.  The  evidence  shows  that 
the  architect  and  Mrs.  Oarr's  son  acted  bona 
fide.  The  contract  demanded  that  the  heat- 
ing apparatus  should  give  70  degrees  in  zero 
weather.  It  was  tested  when  the  thermome- 
ter was  2  or  8  degrees  above  zero,  and  it 
furnished  heat  only  up  to  48  or  50  degrees. 
Complaint  was  made  of  insufficient  heat  by 
the  tenants.  The  storerooms  and  barber  shop 
and  upper  rooms  were  worthless  without  ade- 
quate heat  The  flne^  new  house  would  be 
greatly  damaged  by  this  defect  The  com- 
pany would  not  test  the  heat,  though  request- 
ed to  do  so,  but  seem  to  admit  this  defect  by 
their  conduct  The  architect  and  the  son  of 
the  defendant  swear  to  this  defect  If  it  ex« 
ists,  as  the  circuit  court  has  found,  the  bal- 
ance claimed  by  the  company,  $327.61,  would 
not  satisfy  this  defect  alone,  perhaps.  There 
were  other  defects,  not  necessary  to  be  stat- 
ed, but  going  to  show  that  dissatisfaction  on 
the  part  of  the  architect  was  bona  fide.  The 
courts  say  that  dissatisfaction  in  such  case  is 
a  question  of  fact  If  it  exists,  reasonable 
or  not  if  honest  that  is  enough.  Its  accu- 
racy in  Judgment  cannot  be  inquired  into. 
This  is  because  the  contract  makes  the  arehi- 
tect  the  Judge,  and  so  his  decision  does  not 
come  from  fraud.  It  is  good.  That  Judge 
cannot  be  deposed  and  substituted  by  a  Jury 
of  Incompetent  men.  That  the  heating  ap- 
paratus is  defective  I  think  pretty  clearly 
appears.  But  on  a  mass  of  evidence  pro 
and  con  the  drcuit  Judge  has  passed,  and 
has  found  that  the  architect  acted  in  good 
faith.  The  good  faith  we  must  treat  as  fixed, 
and  that  under  such  a  contract  is  the  solvent 
of  the  case. 


(102  Va.  4») 

VIRGINIA  FIRE  &  MARINE  INS.  CO.  v. 
RICHMOND  MICA  CO. 

(Supreme  Court  of  Appeals  of  Vhrginia.    Feb. 
10,  1904.) 

INSXTRANCK-STIPX7LATION8  OF  POIJCT— WAIV- 
HR— REPRBSBNTATIONS  OF  AGENT— AQBNTS 
AUTHORITY— KSTOPPBL  TO  DENY. 

1.  Where  the  agent  of  an  ineorance  com- 
oanv,  who  had  always  represented  the  company 
in  its  relations  with  assured,  informed  htm 
when  he  made  application  for  a  renewal  of  the 
policy  for  the  ensuing  year  that  it  was  not  nec- 
essary to  make  any  change  in  the  provisions  of 
the  policy  on  account  of  the  execution  of  a  con- 
tract to  sell  the  premises  to  another,  and  the 


fact  that  the  other  had  been  i^nt  in  possession, 
and  thereupon  assured,  who  had  requested  a 
change  in  accordance  with  the  facts,  paid  the 
premium,  and  acc^ed  the  policy  in  its  previ- 
ous form,  the  company  was  estopped  from  as- 
serting a  forfeiture  under  a  clause  of  the  pol- 
icy providing  that  it  should  be  void  in  case  as- 
Bured's  interest  in  the  jpremises  was  other  than 
unconditional  ownership,  although  the  policy 
provided  that  no  officer,  agent,  or  other  repre- 
sentative of  the  company  Aould  have  power  to 
waive  any  provision  of  the  policy,  except  cer- 
tain specified  ones,  which  they  could  Waive  only 
in  a  specified  manner. 

2.  In  order  that  an  insurance  company  may 
successfully  assert  that  its  a^ent  has  exceeded 
his  powers  in  waiving  conditions  of  a  policy, 
the  assured  must  have  actual  notice  of  the  limi- 
tations placed  on  the  agent's  powers,  either  by 
having  his  attention  caUed  to  the  stipulation  of 
the  policy  containing  such  limitation,  or  other- 
wise. The  constructive  notice  afforded  by  the 
circumstance  that  the  policy  contains  the  limi- 
tation is  insufficient. 

Error  to  Circuit  Court  of  City  of  Richmond. 

Action  by  the  Richmond  Mica  Company 
against  the  Virginia  Fire  &  Marine  Insurance 
Company.  There  was  Judgment  for  plaintiff, 
and  defendant  brings  error.    AArmed. 

Leake  &  Carter,  for  plaintiff  in  error.  Mun- 
ford,  Hunton,  Williams  &  Anderson  and  Lew- 
is C  Williams,  for  defendant  in  error. 

WHITTLE,  J.  This  was  a  proceeding  by 
motion  in  the  circuit  court  of  the  city  of  Rich- 
mond by  the  defendant  in  error,  the  Rich- 
mond Mica  Company,  against  the  plaintiff  in 
error,  the  Virginia  Fire  &  Marine  Insurance 
Company,  upon  a  fire  insurance  policy,  to  re- 
cover the  sum  of  $1,500,  loss  occasioned  the 
plaintiff  from  the  destruction  by  fire  of  cer- 
tain of  the  property  covered  by  the  policy. 

The  policy  contains,  among  others,  the  fol- 
lowing provisions: 

(1)  **This  entire  policy,  unless  otherwise 
provided  by  agreement  indorsed  hereon  or 
added  hereto,  shall  be  void  ^  *  *  if  the 
interest  of  the  insured  be  other  than  uncon- 
ditional and  sole  ownership;  or  if  the  sub- 
ject of  insurance  be  a  building  on  ground  not 
owned  by  the  insured  in  fee  simple.*' 

(2)  ''This  policy  is  made  and  accepted  sub- 
ject to  the  foregoing  stipulations  and  condi* 
tions,  together  with  such  other  provisions, 
agreements,  or  conditions,  as  may  be  en- 
dorsed hereon  or  added  hereto,  and  no  officer, 
agent,  or  other  representative  of  this  compa- 
ny, shall  have  power  to  waive  any  provision 
or  condition  of  this  policy  except  such  as  by 
the  terms  of  this  policy  may  be  the  subject 
of  agreement  endorsed  hereon  or  added  here- 
to, and  as  to  such  provisions  or  conditions, 
no  officer,  agent  or  representative  shall  have 
such  power,  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions  unless 
such  waiver,  if  any,  shall  be  written  upon  or 
attached  hereto,  nor  shall  any  privilege  or 
permission  affecting  the  insurance  under  this 
policy  exist  or  be  claimed  by  the  insured  un- 
less so  written  or  attached." 

Plaintiff  in  error  denies  liability  for  the  loss 
on  the  ground  that  at  the  date  of  the  policy 


464 


46  80UTHBASTBBN  BSPOBTBB. 


(Va. 


the  intereit  of  the  aasured  in  the  property 
wtLB  other  than  the  nncondltioiial  and  sole 
ownership,  and  that  the  building  destroyed 
was  not  located  on  ground  owned  by  the  as- 
sured in  fee  simple,  and  that  there  had  been 
no  waiver  of  the  forfeiture  which  accrued 
from  the  breach  of  the  condition  of  the  poli- 
cy in  the  manner  and  upon  the  terms  pre- 
scribed in  the  second  provision,  and  the  en- 
tire policy  waa  therefore  void  and  of  no  ef- 
fect. 

There  was  a  demurrer  to  the  evidence, 
which  the  trial  court  overruled,  and  rendered 
Judgment  for  the  plaintiff  for  the  damages 
provisionally  assessed  by  the  jury,  and  the 
case  Is  here  on  writ  of  error  to  that  Jndg^ 
ment. 

It  is  conceded  that,  if  the  insurance  com- 
pany Is  liable  at  all,  the  amount  of  the  recov- 
ery Is  correct;  but,  as  remarked,  the  oompa-  * 
ny  denies  Uablllty  in  toto^  for  the  reason  stat- 
ed. 

It  appeared  in  evidence  that  B.  A.  Lancas- 
ter, Jr.,  was  the  general  agent  <^  the  insur- 
ance company  for  the  dty  of  Blchmond;  that 
during  a  series  of  years  he  had  received  the 
premiums  and  written  insurance  upon  the 
property  in  question  for  the  defendant  in  er- 
ror In  the  company  of  his  principal;  that 
these  policies  were  renewed  from  year  to 
year,  it  being  the  practice  of  the  agent  before 
the  expiration  of  a  former  policy  to  write  In- 
surance upon  the  property  for  the  ensuing 
year,  to  deliver  the  policy  to  L.  M.  Williams, 
the  secretary  and  treasurer  of  the  assured, 
and  collect  the  premiums  from  him.  There 
was  no  written  application  for  any  of  this 
Insurance,  and  no  information  with  respect 
to  the  property  was  demanded  of  the  assured. 
Lancaster  solicited  the  risk,  wrote  the  insur- 
ance, received  the  premiums,  and.  In  fine, 
was  alone  known  to  the  assured  throughout 
the  transaction. 

In  accc/rdance  with  custom,  in  the  latter 
part  of  the  year  1902  Lancaster  approached 
Williams  for  the  purpose  of  renewing  the  in* 
surance  for  the  year  1903,  when  he  was  in- 
formed by  Williams  that  the  Blchmond  Mica 
Company  had  contracted,  in  writing,  to  sell 
the  property  to  one  Mersereau,  and  had  pla- 
ced him  in  possession  of  it;  that  Mersereau 
had  paid  part  of  the  purchase  price,  but  owed 
a  balance  on  the  property  of  13,402.43,  which, 
when  paid,  or  secured  to  be  paid,  would  en- 
title him  to  a  convesrance.  Having  thus  vol- 
untarily made  a  full  and  fair  disclosure  of  the 
state  of  the  title  of  his  principal,  Williams 
requested  Lancaster  to  write  the  Insurance  so 
as  to  meet  the  exigencies  of  the  case.  Where- 
upon Lancaster  assured  him  that  it  was  not 
necessary  to  alter  the  policy  as  it  had  been 
prepared  by  him;  that,  when  the  title  to  the 
property  was  transferred  to  Mersereau,  it 
would  be  time  enough  to  make  the  change. 
Acting  upon  that  information  and  assurance, 
the  premium  was  paid,  and  the  policy  accept- 
ed as  filled  up  by  Lancaster. 

The  status  quo  of  all  parties  was  main- 


tained until  May  80^  11X)6|  when  the  prop- 
erty was  destroyed  by  fire.  In  its  proof  of 
loss,  the  assm-ed  having  again  called  atten- 
tion to  its  contract  with  Mersereau,  the  in- 
surance company  denied  liability,  and  ten- 
dered the  amount  of  the  premium  to  Wil- 
liams, who  promptly  declined  to  receive  it 

On  a  similar  state  of  facta,  this  court  baa 
BO  often  decided  that  the  conduct  of  the 
agent  estops  the  insurance  company  from 
asserting  the  forfeiture  relied  on  that  it  may 
be  stated  as  established  law  in  this  Juris- 
diction. 

In  the  caae  of  The  Georgia  Home  Insur- 
ance Oo«  V.  Kinnier,  28  Orat  88»  it  was  held 
that  when  a  policy  of  insurance  contained  a 
condition  that  the  policy  should  be  vitiated 
if  the  premises  became  vacant  by  the  re- 
moval of  the  owner  or  occupant  for  a  period 
of  more  than  20  days  without  immediate 
notice  to  the  company,  and  written  consent, 
it  was  competent  for  the  insurer  or  its  law- 
ful agent  to  waive  this  condition,  and  if,  at 
the  time  the  agent  of  the  company  received 
the  premium  of  insurance  and  delivered  the 
policy,  he  had  knowledge  of  the  vacation  of 
the  property,  and  did  not  then  avoid  the 
policy,  but  ti-eated  it  as  valid  and  aubslst- 
Ing,  such  conduct  of  the  agent  was  a  waiv- 
er of  the  condition,  and  a  breach  of  it  could 
not  be  relied  on  by  the  company  to  defeat 
a  recovery  upon  the  policy.  In  the  case  of 
McLean  v.  Insurance  Co.,  29  Grat  872,  the 
above  case  is  cited  as  authority  for  the 
proposition  that  conditions  in  a  policy  which 
are  for  the  benefit  of  the  insurer,  the  breach 
of  which  may  operate  a  forfeiture,  may  be 
waived  by  the  insure  or  his  lawful  agent. 
The  rules  there  laid  down  with  respect  to 
the  doctrine  of  waiver  and  estoppel  in  such 
cases  are  followed  and  approved  in  Insur- 
ance Go.  V.  W^elll,  28  Grat  389,  26  Am.  Bep. 
364;  Insurance  Oo.  v.  West;  76  Va.  578»  44 
Am.  Bep.  177;  Insurance  Co.  v.  Telger,  90 
Va.  277,  18  a  E.  195;  Basley  t.  Insurance 
Ca,  91  Va.  169,  21  S.  E.  235;  Insurance  06. 
y.  Paukey,  91  Ya.  259,  21  N.  B.  487;  Insur- 
ance Co.  V.  Bodefer,  92  ya..747,  24  S.  B.  383, 
68  Am.  St  Bep.  846;  Insurance  Oo.  v.  Ward, 
95  Va.  231,  28  S.  B.  208;  Farmers'  Ass'n  v. 
Williams.  95  Va.  248,  28  S.  B  214;  Insur- 
ance Co.  V.  Goode,  95  Va.  751,  80  &  B.  366; 
Insurance  Oo.  v.  Nall8»  101  Va.  — ^  44  S.  E. 
896. 

In  many  of  those  cases  the  policies  were 
'Standard  policies,"  identical  in  form  with 
the  one  under  consideration. 

In  Lynchburg  Fire  Insurance  Co.  v.  West, 
76  Va.  578,  44  Am.  B^.  177,  the  court 
recognizes  the  general  rule  that  parol  tes- 
timony is  inadmissible  to  vary  or  contra- 
dict written  instruments,  but  holds  that  ex- 
ceptions exist  where  the  assured  is  misled 
by  declarations  of  the  Insurer  or  his  agent; 
where  the  Insurer  insists  on  forfeitures  of 
his  own  creation;  where  the  insurer  or  his 
agent.  In  preparing  an  application  or  policy, 
fails   to   follow   correct  descriptions   glv<^u 
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by  tbe  as&ured;  or  where  one  uses  bis  sa- 
perior  knowledge  or  influence  to  mislead 
the  otber  aa  to  the  true  import  of  the  con- 
tract Parol  testimony  is  admissible  in  such 
instances^  it  is  said,  not  to  contradict  the 
writing,  but  by  way  of  equitable  estopp^  to 
prevent  its  use.  It  was  also  held  in  that 
case  that  the  agent's  knowledge  of  the  real 
condition  of  the  rlak  is  imputable  to  the 
principal,  and  estops  him  from  setting  np 
any  warranty  inconsistent  therewith. 

Thus,  in  Virginia  Fire  &  Marine  Insur- 
ance Ccx  T.  Goode^  06  Va.  751,-  30  S.  B.  866, 
the  court  held  that  what  passed  between 
an  agent  and  the  assured  while  filling  out 
an  insurance  policy  is  admissible  when  of- 
fered, not  to  contradict  the  policy,  but  to 
show  that  a  rei»esentation  therein  ought 
not  to  operate  as  an  estoppel  upon  the  as- 
sured. 

In  Mutual  Fire  Insurance  Go.  y.  Ward,  06 
Va.  231,  28  S.  B.  209,  the  court  says  at  page 
237, 06  Va.,  page  211,  28  S.  B. :  '*That  knowl- 
edge of  a  general  agent,  who  has  power  to 
receive  and  accept  proposals  for  risks,  sub- 
ject to  the  approral  and  ratification  of  his 
principal,  to  issue  and  deUver  policies,  and 
renew  and  cancel  the  same,  will  bind  the 
company,  was  decided  by  this  court  in  the 
case  of  Georgia  Home  Insurance  Co.  t. 
Klnnler,  28  Grat  06.  •  *  •  Facts  com- 
municated  to  the  agent  exercising  powers 
thus  enumerated,  though  uncommunicated 
to  his  lurincipal,  were  held  in  the  case  of 
Lynchburg  Fire  Insurance  Co.  v.  West,  su- 
pra, to  bind  the  company;  there  being  no 
evidence  to  show  that  special  limitations 
Ujpon  the  power  of  the  agent  were  known  to 
the  assured,  or  were  plainly  to  be  inferred 
by  him  from  the  nature  of  the  agent's  em- 
ployment" ; 

In  Farmers',  etc.  Association  ▼.  Williams, 
05  Va.  248,  28  S.  B.  214,  the  following  state- 
ment of  the  rule  is  quoted  with  approval 
from  the  opinion  of  Judge  Oooley  in  the 
case  of  ^tna  Insurance  Co.  v.  Olmstead,  21 
Mich.  258,  4  Am.  Bep.  483:  "Where  an 
agent,  who,  at  the  time  and  place,  is  the 
sole  representative  of  the  principal,  assumes 
to  know  what  information  the  principal  re- 
quires, and,  after  being  furnished  with  all 
the  facts,  drafts  a  paper  which  he  declares 
satisfactory,  induces  the  other  party  to  sign 
It,  receives  and  retains  the  premium  mon- 
eys, and  then  delivers  a  contract  which  the 
other  party  is  led  to  believe,  and  has  a  right 
to  believe^  gives  him  the  indemnity  for 
which  he  paid  his  money,  we  do  not  think 
the  insurer  can  be  heard  in  repudiation  of 
the  Indemnity  on  the  ground  of  his  agent's 
nnskillfulness,  carelessness,  or  fraud.  If 
this  can  be  done,  it  is  easy  to  see  that  the 
community  is  at  the  mercy  of  these  insur- 
ance agents,  who  will  have  little  difilculty, 
in  a  large  proportion  of  the  cases,  in  giving 
a  worthless  policy  for  the  money  they  re- 
ceive." 

The  following  language  from  the  leading 
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case  of  Lynchburg  Fire  Insurance  Co.  v. 
West,  supra,  which  was  also  quoted  with  ap- 
proval by  this  court  in  the  case  last  named, 
is  so  apposite  to  the  case  in  Judgment  that 
it  may  with  propriety  be  repeated: 

"If  the  defendants  were  misled,  it  was  by 
their  own  agent,  and  not  by  the  plaintiff. 
The  latter  honestly  gave  the  agent  all  the 
information  that  was  required  of  him.  He 
relied  upon  the  agent  to  see  that  the  busi- 
ness was  correctly  done^  according  to  the  re- 
quirements of  the  company.  Called  upon  to 
make  answers  to  certain  interrogations,  he 
had  the  right  to  presume  that  the  agent  was 
competent  to  understand  their  meaning  and 
^ect,  as  well  as  the  meaning  and  effect  of 
the  provisions  of  the  policy  bearing  upon  the 
disclosures  made.  The  defendants  ought  not 
now  to  be  heard  to  say  that  the  agent  of 
their  own  selection  had  exceeded  his  powers, 
and  that  he  had  not  communicated  to  them 
the  facts  made  known  to  him  by  the  plain* 
tiff.  This  is  manifestly  so,  unless  it  could 
be  shown  that  special  limitations  upon  the 
powers  of  the  agent  were  known  to  the  plain- 
tiff, or  plainly  appeared  from  the  nature  of 
his  employment 

"No  such  limitations  upon  the  powers  of 
the  agent  are  brought  home  to  the  assured, 
either  in  the  application  or  otherwise.'* 

As  has  been  seen,  the  assured  gave  full 
and  explicit  information  with  req»ect  to  its 
contract  with  Mersereau  to  Lancaster,  the 
general  agent  of  the  insurance  company,  and 
invoked  his  superior  knowledge,  in  the  light 
of  all  the  facts,  to  vrrite  a  policy  which 
would  afford  the  indemnity  sought,  and  to 
secure  which  the  premium  was  paid.  Under 
these  circumstances,  without  the  slightest 
suspicion  of  bad  faith  on  the  part  of  the  as- 
sured, the  policy  in  question  was  prepared 
and  delivered  by  Lancaster,  with  the  assur- 
ance that  it  met  the  necessities  of  the  case; 
and  upon  that  assurance  the  assured  acted, 
and  parted  with  the  premium.  Between  the 
delivery  of  the  policy  and  the  flre^  no  change 
had  taken  place  in  the  status  of  the  property^ 
and  not  a  dollar  more  of  the  purchase  price 
had  been  paid  by  Mersereau;  and  it  is  con- 
ceded that  the  assured  had  an  insurable  in- 
terest in  the  property  far  greater  in  value 
than  the  amount  of  the  policy.  In  the  face 
of  this  undisputed  testimony,  to  permit  the 
insurance  company,  after  loss,  to  escape  lia- 
bility upon  the  pretext  that  one  of  the  gener- 
al provisions  of  a  printed  policy,  intended 
to  cover  every  conceivable  case,  had  been  vio- 
lated, would  be  in  contravention  of  the  de- 
cisions of  this  court  from  the  case  of  West 
Rockingham  Insurance  ▼.  Sheets,  26  Orat 
854,  decided  in  November,  1875,  to  the  latest 
expression  of  the  court  on  the  subject,  found 
in  the  case  of  Union  Assurance  Society  of 
London  v.  Nails,  101  Va.  — ^,  44  S.  B.  806, 
decided  in  June,  1003. 

In  the  case  of  The  Wytheville  Insurance  & 
Banking  Co.  v.  Teiger,  00  Va.  277,  18  S.  B. 
105,  the  policy  contained  a  provision  'that 
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In  any  matter  relating  to  this  luaurance,  no 
person  unless  duly  authorized  in  writing, 
shall  be  deemed  the  agent  of  this  company/' 
and  the  court  held:  "When  an  Insurance 
company  clothes  a  person  with  apparent  au- 
thority to  deliver  policies  and  receive  pre^ 
mtums,  aswas  done  in  this  case,  it  is  estop- 
ped, after  a  policy  is  delivered  as  a  valid 
contract  to  an  innoc^it  holder,  to  set  up  the 
defense  that  the  agent  acted  without  written 
authority  from  the  company.  Such  a  de- 
fense, if  sustained,  would  operate  as  a  gross 
fraud,  and  can  receive  no  countenance  in  a 
court  of  Justice.  If  in  such  case  a  waiver 
were  not  implied,  the  delivery  of  the  policy 
would  be  not  only  an  unmeaning,  but  a  de- 
ceptive and  fraudulent,  ceremony."  Citing 
Famum  v.  Phoenix  Ins.  Ck>.,  83  Gal.  246,  23 
Pac  869,  17  Am.  St  Rep.  233;  Georgia  Home 
Ins.  Co.  V.  Kinnler,  28  Grat  88;  Manhattan 
Fire  Insurance  Co.  v.  WeUl,  28  Grat  889^ 
305,  26  Am.  Rep.  364;  Life  Insurance  Go. 
V.  Miller.  12  Wall.  285,  24  L.  Ed.  410,  2  May 
on  Insurance  (3d  Ed.)  |  360,  and  oilier  au- 
thorities. 

It  was  insisted  on  behalf  of  the  insurance 
company  that  the  decision  in  Sulphur  Mines 
Co.  V.  Phoenix  Insurance  Co.,  94  Va.  855,  27 
S.  B.  24,  is  opposed  to  the  doctrine  contended 
for  on  behalf  of  the  defendant  In  error.  An 
examination  of  that  case,  however,  shows 
that  the  question  raised  here  was  not  involv- 
ed. There  the  policy  contained  a  provision 
that  it  should  be  void  if  the  property  was 
or  should  become  incumbered,  unless  con- 
sent thereto  should  be  indorsed  on  the  pol- 
icy by  an  authorized  agent  of  the  insurance 
company.  The  court  held  that  such  an  in- 
cumbrance, unknown  to  the  company,  avoids 
the  policy,  although  it  was  not  customary  to 
make  that  Inquiry  when  policies  were  issued 
to  large  corporations.  It  was  not  pretended 
in  that  case  that  the  agent  who  effected  the 
insurance  knew  of  the  incumbrance,  or  made 
any  representation  to  the  assured  in  regard 
to  it  It  was  therefore  a  breach  by  the  as- 
sured of  an  express  condition  of  the  policy, 
unaffected  by  extraneous  circumstances,  and 
the  court  properly  held  that  the  policy  was 
avoided. 

It  is  also  argued  that  the  established  doc- 
trine of  this  court  namely,  that  an  insur- 
ance company  will  not  be  heard  to  say  that 
an  agent  of  their  ovm  selection  has  exceeded 
his  powers,  and  has  not  communicated  to 
them  facts  made  known  to  him  by  the  assur- 
ed, is  subject  to  the  qualification,  unless  it 
can  be  shown  that  special  limitations  upon 
the  powers  of  the  agent  are  known  to  the  as- 
sured, or  plainly  appear  from  the  nature  of 
the  agent's  employment  The  contention  is 
that  a  provision  in  a  policy  such  as  Is  con- 
tained in  the  policy  in  this  case,  ipso  facto, 
carries  notice  of  the  restrictions  on  the  pow- 
ers of  the  agent  home  to  the  assured. 

If  that  contention  were  true,  it  would  prac- 
tically abrogate  the  doctrine  of  this  court  in 
all  cases,  for  the  rule  is  predicated  upon  the 


fact  that  the  dealings  of  the  agent  have  been 
such  that  a  policy  which,  according  to  its 
letter,  was  violated  in  its  inception,  and  void 
ab  initio,  must  be  upheld  on  the  ground  that 
the  agent  has  so  dealt  with  the  assured  as  to 
estop  his  principal  from  setting  up  and  tak- 
ing advantage  of  what  would  otherwise  have 
operated  a  forfeiture.  The  contention  pre- 
sents a  striking  illustration  of  arguing  in  a 
circle.  The  insurance  company,  it  is  said, 
is  estopped  from  relying  upon  the  forfeiture 
prescribed  by  the  policy,  by  reason  of  the 
conduct  of  its  agent  which  constitutes  a 
fraud  upon  the  rights  of  the  assured;  bat  the 
assured  cannot  avail  himself  of  the  estoppel, 
because  to  do  so  would  contravene  the  provi- 
sions of  the  policy. 

The  true  interpretation  of  the  qualification 
of  the  rule  is  that  the  assured  must  have  ac- 
tual notice  of  the  limitations  placed  upon  the 
agent's  powers,  either  by  having  his  atten- 
tion called  to  the  stipulation  of  the  policy 
containing  it  or  otherwise,  and  not  on  the 
constructive  notice  afforded  by  the  circum- 
stance that  the  policy  contains  the  limitation. 

In  May  on  Insurance  (Parsons'  Ed.)  §  137, 
at  page  244,  Mr.  Parsons,  referring  to  deci- 
sions where  it  is  held  that,  in  case  of  restric- 
tions in  the  policy  upon  an  agent's  power,  he 
cannot  bind  the  company  by  acts  in  excess  of 
such  limitation,  says: 

"It  seems  very  doubtful  if  the  doctrine  of 
these  cases  is  entirely  correct  The  assured 
has  a  right  to  suppose  that  a  general  agent 
has  all  the  powers  incident  to  his  business, 
unless  he  has  knowledge  to  the  contrary,  and 
usage  may  overcome  the  provisions  of  the 
policy.    •    •    • 

^'Prudent  men  are  accustomed  to  rely  up- 
on the  acts  and  statements  of  the  agents,  and 
they  should  be  protected  in  so  doing.  •  •  • 
As  to  waivers  taking  place  after  issue,  it  is 
very  proper  to  require  the  assured  to  look  at 
his  policy  and  conform  to  it  and  limitations 
of  the  agent's  authority  should  be  effective 
unless,  by  a  course  of  business  or  otherwise, 
the  company  has  waived  the  limitation  on 
the  agent's  power  of  waiver." 

While,  it  must  be  confessed,  there  is  great 
divergence  of  opinion  on  the  subject  the  rule 
as  stated  by  Mr.  Parsons  is  believed  to  be 
more  in  consonance  with  Justice  and  reason, 
and  has  been  uniformly  upheld  by  the  deci- 
sions of  this  court  for  the  past  30  years. 

Mr.  Joyce,  in  his  admirable  work  on  Insur- 
ance (volume  1,  I  439),  after  an  exhaustive 
discussion  of  the  subject  and  review  of  the 
authorities,  reaches  the  conclusion  that  an 
agent  may  waive  conditions,  notwithstanding 
the  inhibition  in  the  policy. 

A  strict  adherence  to  the  opposing  theory 
would  not  only  operate  disastrously  to  the  as- 
sured, but  to  the  business  of  the  insurer 
as  well,  for,  in  the  practical  conduct  of  such 
business,  it  would  be  impossible  to  submit 
every  departure  from  the  company's  rules 
to  the  principal  office  or  to  the  board  of  dl* 
rectors. 
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Much  reliance  has  been  placed  by  counsel 
for  the  plaintiff  In  error  npon  the  opinion  of 
Mr.  Justice  Sbiras  in  the  case  of  Northern 
Assurance  Go.  t.  Grand  View  Building  Asso- 
ciati<»,  188  U.  8.  908»  23  Sup.  Ct  183,  46  L. 
Sd.  214,  reyerslng  the  Judgment  of  the  Cb> 
cult  Court  of  Appeals  of  the  Bigbth  Circuit 
While  the  pronouncements  of  that  great  court 
must  always  command  the  highest  respect, 
its  Judgment  in  the  particular  case  is  depriv- 
ed of  much  value  as  a  precedent  by  the  cir- 
cumstance that  it  is  not  in  harmony  with 
many  former  decisions  of  that  court,  and 
that  the  Chief  Justice,  Mr.  Justice  Harlan, 
and  Bfr.  Justice  Peckham  did  not  concur  in 
the  opinion  of  the  majority.  Since  that  de- 
cision was  rendered,  Mr.  Justice  Sbiras  has 
retired  from  the  bench,  and  been  succeeded 
by  Mr.  Justice  Day,  who  presided  in  the  Cir- 
cuit Court  of  Appeals  in  the  case  of  Queen 
Insurance  Co.  ▼.  Union  Bank  &  Trust  Co.,  Ill 
Fed.  699,  49  C.  C.  A.  555,  where  a  different 
conclusion  was  reached.  So  there  are  now 
on  that  bench  at  least  four  justices  who  en- 
tertain views  opposed  to  those  of  the  major- 
ity, as  expressed  in  the  case  referred  to.  In 
this  state  of  the  law,  this  court  can  hardly  be 
expected  to  abandon  its  own  well-considered 
precedents  to  follow  the  questionable  ruling 
of  another  tribunal. 

It  follows  from  these  views  that  the  Judg- 
ment complataied  of  is  without  error,  and 
must  be  affirmed. 

CARDWELL,  J.,  absent 
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PARLBTT  V.  DUNN. 

(Supreme  Court  of  Appeals  of  Virginia.    Feb. 
10,  1904.) 

MASTBRr-INJURIBS  TO  SERVANT— DUTIBS  OF 
MASTER— 8AFB  PLACE  TO  WORK— SAFE  AP- 
PLIANCES —  REASONABLE  CARE  —  ERROR  IN 
JUDGMENT— ASSUMPTION  OF  RISK— ACTIONS 
FOR  INJURIBS-BVIDBNCE^EXPBRT  TESTI- 
MONY—INSTRUCTIONS— INAPPLICABIUTT  TO 
EVIDENCE. 

l.In  an  action  for  a  sorvanft  injuries,  ex- 
pert eyidence  is  admissible  to  riiow  the  usual 
method  of  putting  np  a  hoisting  apparatus, 
consisting  of  a  derrick  slightly  mclined,  and 
held  in  position  hy  guy  ropes,  as  the  manner  In 
which  such  an  apparatus  should  be  construct- 
ed, placed  in  position,  and  fastened,  so  as  to 
make  it  reasonably  safe.  Is  not  within  the 
range  or  experience  of  men  not  skilled  In  the 
use  of  such  appliances. 

2.  In  an  action  for  servant's  injuries,  expert 
testimony  as  to  witness'  own  practice  in  guy- 
ing up  a  derrick,  rather  than  as  to  the  usual 
or  customary  manner  of  doing  such  work,  was 
imoroper. 

3.  It  Is  th^  duty  of  a  master  to  use  ordinary 
care  and  diligence  to  provide  a  reasonably  safe 
place  in  which  his  servant  Is  to  work,  consid- 
ering the  character  of  the  work  to  be  done,  and 
for  a  failure  to  do  so  he  Is  liable  for  resulting 
injuries  to  the  servant. 

4.  A  servant  who,  when  employed,  knew  what 
kind  of  work  he  was  to  do,  and  claimed  to  have 
had  experience  in  such  work,  and  knew  that 
there  was  neither  floor  nor  scaffolding  on  either 
ande  of  the  girders  where  he  was  to  work,  and, 
with  full  knowledge  of  the  obyious  danger,  con- 


tinued to  work  on  the  girders  without  complaint 
or  objection,  must  be  held  to  have  assumed  the 
risk. 

5.  In  an  action  for  servant's  Injuries,  an  in- 
struction as  to  the  master's  duty  not  to  expose 
the  servant  to  risks  beyond  those  incident  to 
Ids  employment,  and  such  as  were  in  contem- 
plation at  the  time  of  the  contract  of  service, 
was  hnproper,  where  there  is  no  evidence  of 
such  exposure. 

6.  It  IS  the  duty  of  the  master  to  use  ordi- 
nary care  and  diligence  to  provide  for  the  use 
of  his  servants  reasonably  safe  and  suitable  ap- 
pliances for  the  work  to  be  done. 

7.  The  construction  and  setting  up  of  a  hoist- 
ing apparatus,  which  required  skill  and  knowl- 
edge of  mechanical  forces  in  order  to  render  it 
safe  for  the  work  to  be  done  by  servants,  and 
whkh  was  put  In  position  for  the  purpose  of 
raising  all  the  material  for  a  building,  is  an  ap- 
pliance concerning  which  It  is  the  master's  duty 
to  exercise  ordinarv  care  to  see  that  It  is  rea- 
sonably safe;  and  it  is  not  within  the  rule  that 
the  adjustment  of  Implements  to  the  work  in 
hand,  according  to  Its  varying  needs,  belongs 
to  the  duties  of  the  servant,  and  not  to  those 
of  the  master. 

8.  The  master's  duty  in  furnishing  safe  ap- 
pliances is  to  use  that  ordinary  care  which  per^ 
sons  of  ordinary  prudence  would  exercise  under 
the  drcumstauces  of  the  particular  case,  and  he 
IS  not  negligent  for  not  adopting  some  method 
or  Instrumentalitv  which  some  people  believe  to 
be  less  perilous  than  the  method  adopted. 

BmM:  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  one  Dunn  against  a  R.  Parlett 
There  was  Judgment  for  plalntifr,  and  de- 
fendant brings  error.    Beyersed. 

Hughes  &  Little,  for  plaintifT  in  error.  Wol- 
cott,  Wojcott  &  Gage,  for  defendant  in  error. 

BUCHANAN,  J.  Tliis  is  an  action  by  an 
employ^  to  recaver  damages  from  his  em- 
ployer for  personal  injuries  resulting  from 
the  alleged  negligence  of  the  latter  in  fail- 
ing to  provide  for  the  plaintifT  a  reasonably 
safe  place  in  which,  and  reasonably  safe  and 
suitable  appliances  or  machinery  with  which, 
to  work. 

The  defendant,  OL  R.  Parlett,  as  general 
contractor,  was  building  a  warehouse  in 
the  city  of  Norfolk,  up<m  which  the  plaintiff 
was  working  at  the  time  of  the  accident 
Through  the  building,  15  or  16  feet  apart, 
were  upright  pillars,  upon  which  rested  hor- 
izontal girders,  12  by  14  Inches.  On  these 
girders  the  floor  Joists  were  placed.  The 
Joists  were  raised  from  the  ground  to  the 
second  and  third  stories  by  means  of  a 
boistlng  apparatus  known  as  an  ''A'*  or 
breast  derrick.  It  was  8  feet  wide  at  the 
bottom,  12  inches  wide  at  the  top,  and  26 
feet  high.  The  bottom  of  it  rested  on  sec- 
ond-story Joists,  or  on  timbers  resting  on. 
and  at  right  angles  to,  the  Joists  on  the 
edge  of  a  wellhole  where  the  Joists  had  not 
been  placed,  through  which  building  ma- 
terial was  to  be  raised.  The  derrick  did  not 
stand  perpendicular,  but  inclined  slightly 
toward  the  wellhole,  and  was  held  in  posi- 
tion by  two  guy  ropes,  each  fastened  to  the 

J[  C  See  Master  and  8«rvant,  voL  H  C«it.  Dig.  tf 
ITS,  178. 
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center  of  the  top  piece— one  extending  to 
the  rear  and  the  other  to  the  front  of  the 
derrick,  at  right  angles  to  it,  and  made  fast 
To  the  top  of  the  derrick  was  attached  a 
pulley,  through  or  over  which  a  rope  came 
down  in  front  of  the  derrick  and  over  the 
wellhole»  to  which  the  building  material 
was  to  be  attached.  The  other  end  of  the 
rope  ran  down  to  a  pulley  or  snatch  block 
attached  to  a  pillar  by  a  rope.  From  this 
pulley  the  rope  extended  back  through  an- 
other pulley  to  a  hoisting  engine  in  the  rear 
and  to  the  left  of  the  derrick.  From  the 
ground  to  the  bottom  or  foot  of  the  derrick 
was  about  17  feet,  and  the  pitch  or  height 
of  the  second  story  was  12  feet 

The  derrick  had  been  placed  in  position  on 
Monday  prior  to  the  injury  on  the  follow- 
ing Friday,  and  used  without  accident  dur- 
ing that  period  to  raise  the  second-story 
Joists,  all  of  which  had  been  laid,  except 
those  over  the  wellhole.  At  the  time  of  the 
accident  the  Joists  for  the  third  story  were 
being  raised,  and  Dunn  and  three  other  em- 
ployes were  engaged  in  guiding,  receiving, 
and  piling  the  Joists  as  they  were  hauled  to 
the  third  story.  Their  place  of  work,  as 
the  Joists  came  up  through  the  wellhole, 
was  on  the  girders  upon  which  the  third- 
story  Joists  were  to  be  placed.  Dunn  and 
another  employ^  were  on  the  girder  to  the 
right,  and  McDonald,  the  foreman  on  that 
floor,  and  the  other  employ^  were  on  the 
girder  to  the  left,  of  the  derrick,  awaiting 
or  looking  out  for  a  load  of  Joists  which  was 
being  hoisted.  While  in  that  position  the 
derrick  swung  around  or  fell  over  towards 
Dunn,  and  struck  and  knocked  him  off  the 
girder,  causing  him  to  fall  upon  the  Joists 
on  the  second  story,  and  inflicting  the  in- 
juries described  in  the  declaration. 

The  cause  of  the  accident,  the  plaintiff 
claims,  was  the  negligent  and  faulty  con- 
struction of  the  hoisting  apparatus,  and  the 
failure  to  provide  him  a  safe  place  to  work 
on  the  third  story. 

The  evidence  shows  that  there  was  no 
flooring  or  scaffolding  on  the  third  story 
around  or  along  the  girder  where  the  plain- 
tiff was  working.  It  further  shows  that 
the  plaintiff  was  employed,  among  other 
things,  to  work  overhead  in  the  building  in 
raising  Joists,  and  that  he  held  himself  out 
when  employed,  as  having  had  experience  in 
such  work.  The  evidence  further  shows 
that  the  defendant  furnished  the  material. 
Including  pulleys,  guys,  and  ropes,  for  mak- 
ing the  hoisting  apparatus;  that  it  was  con- 
structed at  the  building  by  McDonald,  fore- 
man, and  that  it  was  put  in  position  by  the 
employes  of  the  defendant;  that  the  de- 
fendant was  engaged  in  other  work,  gave 
no  personal  attention  to  the  construction 
of  the  building,  but  left  it  in  charge  of  his 
head  foreman,  Johnson.  The  plaintiff  in- 
troduced expert  evidence  to  show  tljat  the 
hoisting  apparatus  was  defective,  in  this: 
that  it  only  had  two  guy  ropes  to  hold  it  la 


position,  when  there  should  have  been  at 
least  three,  and  that  the  pulley  or  snatch 
block  near  the  ground  floor  ought  to  have 
been  under  the  center  of  the  derrick,  and 
not  at  one  side,  as  it  was.  The  defendant 
introduced  expert  evidence  tending  to  show 
that  the  hoisting  apparatus  was  constructed, 
placed  in  position,  and  fastened  in  the  usual 
and  customary  way. 

The  first  error  assigned  is  the  action  of  the 
court  in  permitting  the  plaintiff  to  introduce 
expert  evidence  tending  to  show  that  the 
hoisting  apparatus  used  In  raising  the  joists 
was  not  properly  guyed. 

Where  the  facts  from  which  negligence  is 
to  be  inferred  are  within  the  range  of  ordi- 
nary human  experience,  the  opinions  of  the 
men  on  the  Jury,  in  the  eye  of  the  law,  is 
better  than  those  of  experts;  but  where  the 
injury  involves  questions  of  science  or  skill, 
expert  evidence  is  admissible.  The  manner 
in  which  such  a  hoisting  apparatus  should  be 
constructed,  placed  in  position,  and  fastened 
so  as  to  make  it  reasonably  safe  and  suitable 
for  the  work  to  be  done,  cannot  be  said  to 
be  within  the  range  of  the  experience  of  men 
not  skilled  in  the  use  of  such  an  appliance. 
Expert  evidence  was  therefore  admissible  to 
show  the  usual  method  of  putting  up  such  an 
appliance,  but  some  of  the  answers  of  the 
witness  seem  to  give  his  own  practice  in  guy- 
ing an  "A"  derrick,  rather  than  the  usual  or 
customary  manner  of  doing  such  work.  Such 
evidence  was  not  proper.  Richmond  Locomo- 
tive Works  V.  Ford,  94  Va.  627,  27  S.  B.  509. 

The  action  of  the  court  in  giving  certain  in- 
structions asked  for  by  the  plaintiff,  and  the 
refusal  to  give  certain  others  asked  for  by 
the  defendant  is  assigned  as  error. 

One  of  the  Instructions  given  for  the  plain- 
tiff to  which  objection  was  made  is  as  fol- 
lows: 

"No.  2.  The  court  further  instructs  the  Jury 
that  it  was  the  duty  of  the  defendant  to  use 
all  reasonable  care  to  provide  and  maintain 
for  the  plaintiff  a  safe  place  to  work  while 
in  the  performance  of  his  duties,  and  not  to 
expose  him  to  risks  beyond  those  incident  to 
his  employment  and  such  as  were  not  in  con- 
templation at  the  time  of  the  contract  of 
service;  and  if  the  Jury  believe  from  the  evi- 
dence that  the  said  defendant  did  not  use  due 
and  reasonable  care  to  provide  for  the  plain- 
tiff a  reasonably  safe  place  to  stand  on  the 
third  floor  of  the  said  building,  where  he  was 
required  to  be  in  order  to  help  land  materials 
elevated  to  that  floor,  and  that  such  failure 
was  the  cause  of  the  injury  to  the  plaintiff, 
then,  although  they  further  believe  from  the 
evidence  that  the  plaintiff  had  knowledge  of 
the  dangers  of  the  place  in  which  he  was  re- 
quired to  work  on  the  said  third  floor  of  said 
building,  and  stiil  continued  to  work  there, 
they  must  find  for  the  plaintiff,  unless  they 
believe  that  a  person  of  ordinary  prudence, 
acting  with  such  prudence,  would,  under  all 
the  circumstances,  have  refused  to  incur  the 
risk,  and  unless  they  believe  fSrpin  the  eri- 
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deuce  that  the  plaintiff  was  hlxnaeir  guUty  of 
any  negligence  which  contributed  to  the  in- 
Jury." 

It  is  the  duty  of  the  master  to  use  ordinary 
care  and  diligence  to  provide  a  reasonably 
safe  place  in  which  his  servant  is  to  work, 
considering  the  ctiaracter  of  the  work'  to  be 
done,  and  for  a  failure  to  do  so  he  is  liable 
in  damages  for  resVilting  injuries  to  the  serv- 
ant The  servant,  however,  assuhies  all  the 
ordinary  risks  of  the  service  in  which  be  is 
engaged.  He  also,  as  a  general  rule,  assumes 
all  risks  from  causes  which  are  known  to 
him,  or  which  should  have  been  readily  dis- 
covered by  a  person  of  his  age  and  capacity 
in  the  ezerdse  of  ordinary  care.  Bertha  Zinc 
Ca  V.  Martin,  93  Va.  791,  22  S.  B.  869;  Mc- 
Donald V.  N.  &  W.  R.  Co.,  95  Va.  98,  27  S.  K. 
821;  Bobinson  v.  Dininny,  96  Va.  41,  42,  80 
S.  HL  442;  N.  &  W.  By.  Co.  v.  Cromwr,  99  Va. 
763,  40  S.  B.  54. 

The  plaintiff,  when  employed,  knew  what 
kind  of  work  he  was  to  do,  and  claimed  to 
have  had  exp^ence  in  such  work.  He  knew 
that  there  was  neither  floor  nor  scaffolding 
on  either  side  of  the  girders  where  he  and 
the  other  employee  on  that  story  were  work- 
ing. The  danger  was  open  and  obvious. 
Having  sought  and  accepted  employment  to 
work  on  the  building,  with  full  knowledge  of 
the  danger,  and  continued  to  work  on  the 
girder  without  complaint  or  objection,  when 
he  knew  there  was  neither  floor  nor  scaffold- 
ing to  protect  him  from  falling,  he  assumed 
the  risk. 

"Where  a  business/'  says  Shearman  &  Bed- 
field  on  NegUgence  (volume  1  [5th  Bd.]  S  185), 
"is  obviously  dangerous,  and  is  conducted  in 
a  manner  which  is  fully  known  to  the  serv- 
ant at  the  outset,  he  assumes  the  risk  of  its 
conduct  in  that  manner,  although  a  safer 
method  could  have  been  adopted." 

The  instruction  is  based  upon  the  the- 
ory that  the  defendant  had  exposed  the  plain- 
tlfl  to  risks  beyond  those  incident  to  his  em- 
ployment, and  such  as  were  not  in  contem- 
plation at  the  time  of  the  contract  of  service. 
There  is  no  evidence  to  sustain  this  theory* 
and  the  instruction  should  not  have  been 
given. 

The  action  of  the  court  in  giving  the  plain- 
mrs  Instructions  Nos.  1  and  8,  and  in  refos- 
Ing  to  give  the  defendant's  instructions  1  and 
3,  is  assigned  as  error. 

The  question  raised  by  these  instructions 
Is  whether  it  was  the  duty  of  the  master  to 
exercise  ordinary  care  and  diligence  In  fur- 
nishing a  reasonably  safe  and  suitable  hoist- 
ing apparatus  for  raising  the  building  ma- 
terial to  the  second  and  third  stories  of  the 
warehouse,  or  whether  the  master  had  per- 
formed his  duty  when  he  furnished  his  em- 
ployte  sound  and  suitable  material  out  of 
which  to  make  the  derrick,  and  with  which 
to  rig  or  set  it  up. 

The  rule  is  settled  in  this  state  by  repeat- 
ed decisions  that  it  is  the  duty  of  the  master 
to  use  ordinary  care  and  diligence  to  provide 


for  the  use  of  his  servants  reasonably  safe 
and  suitable  appliances  for  the  work  to  be 
done.  N.  &  W.  By,  Co.  v.  Nuckols,  91  Va. 
193,  21  S.  B.  342;  Bertha  Zinc  Co.  v.  Mar- 
tin's Adm'r,  93  Va.  791,  22  S.  B.  869;  Bich- 
mond  Locomotive  Works  v.  Ford,  94  Va.  627, 
27  S.  B.  609;  McDonald  v.  N.  &  W.  By.  Co., 

95  Va.  98,  27  S.  B.  821;  Bobinson  v.  Dininny, 

96  Va.  41,  30  S.  B.  442;  Biverside  Cotton 
Mills  V.  Green,  98  Va.  58,  34  S.  B.  963;  Va. 
&  Car.  Wheel  Co.  v.  Chalkley,  98  Va.  62,  34 
S.  B.  976;  Southern  By.  Ca  v.  Mauzy,  98  Va. 
692,  37  S.  B.  285;  N.  &  W.  By.  Co.  v.  Cromer, 
99  Va.  764,  40  S.  B.  54. 

The  fact  that  the  hoisting  apparatus  in  this 
case  was  made  up,  when  complete,  of  various 
parts,  each  of  which  was  sound  and  suitable 
for  the  purpose  for  which  it  was  intended, 
is  relied  on  to  bring  It  within  the  rule  of  law 
that  the  adjustment  and  adaptation  of  im- 
plements to  the  work  in  hand,  according  to 
its  varying  needs,  belongs  to  the  sphere  of 
the  servant,  and  not  to  the  master.  1  Shear. 
&  Bed.  on  Neg.  (5th  Bd.)  S  196. 

Whatever  be  the  scope  of  that  rule,  it  can- 
not, under  our  decisions,  apply  where  the 
construction  and  setting  up  of  the  apparatus 
or  machine,  ready  for  use,  require  skill,  judg- 
ment, and  knowledge  of  machanical  forces, 
in  order  to  render  it  safe  and  suitable  for 
the  work  to  be  done  by  the  servants.  The 
hoisting  apparatus  in  question  was  not  a 
simple  appliance  to  be  moved  from  place  to 
place  about  the  building  and  easily  adjusted, 
but  was  an  instrumentality  constructed  and 
put  in  position,  according  to  the  foreman's 
testimony,  for  the  purpose  of  raising  all  the 
material  for  the  building  which  required 
hoisting,  and  was  operated  by  a  steam  engine, 
and,  as  appears  from  the  evidence  of  the  ex- 
perts, requiring  for  its  construction  and  set- 
ting up,  ready  for  work,  such  skill,  Judgment, 
and  knowledge  of  mechanical  forces  as  the 
ordinary  laborer  or  employ^  could  not  be 
expected  to  have. 

The  court  below  properly  held,  in  giving 
and  refusing  the  instructions  under  consid- 
eration, that,  if  the  defendant  failed  to  ex- 
ercise ordinary  care  and  caution  in  furnish-^ 
ing  a  hoisting  apparatus  reasonably  safe,  he 
was  liable  in  damages  for  the  injury  done, 
if  the  plaintifr  himself  was  free  from  fault. 
But  while  this  rule  of  law  is  well  settled, 
it  is  also  true,  as  was  said  in  the  case  of  N. 
&  W.  By.  Co.  V.  Cromer,  supra,  that  even 
the  skillful  and  experienced  will  frequently 
differ  in  their  choice  of  instrumentalities 
and  methods  of  doing  work,  and  the  master 
should  not  be  adjudged  negligent  for  not  con- 
forming to  some  other  method,  believed  by 
some  to  be  less  perilous  than  the  method 
adopted.  Ordinary  care  depends  upon  the 
circumstances  of  the  particular  case,  and  is 
such  care  as  persons  of  ordinary  prudence, 
under  all  the  drcumstances,  would  and  do  ex- 
ercise. 

We  are  of  opinion  that  the  Judgment 
should  be  reversed,  the  verdict  set  aside,  and 
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a  new  trial  awardect  to  be  had  not  in  con- 
flict with  the  views  expressed  in  this 
ion. 

GABDWELL,  J.,  absent 
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GHBSTBBMAN  v.  BOLLINQ. 

(Sai»reme  Coort  of  Appeals  of  Virguila.    Feb. 

10,  1901.) 

EJECTMENT  —  COMMON  SOURCE  —  TITLE  —  DIS- 
PUTE—ESTOPPELr-CONVBYANCBS  —  ADVERSE 
POSSESSION— COLOR  OF  TITLE. 

1.  Neither  plaintiff  nor  defendant  in  eject- 
ment is  entitled  to  dispute  the  title  of  the  per- 
son through  whom  each  claims  as  a  common 
source. 

Z  Where  plaintifTs  remote  grantor  caused  a 
turyey  of  50  acres  to  be  taken  from  a  tract  de- 
scribed by  name,  and  sold  sudi  survey  to  de- 
fendant's ancestor,  and  thereafter  the  balance 
of  the  tract  was  sold  at  public  sale,  at  which 
the  60-acre  tract  was  expressly  reserred,  and 
both  the  vendor  and  the  venaee  in  the  deed 
under  which  plaintiff  claimed  purchased  with 
notice  that  the  60-acre  tract  was  excluded, 
plaintiff  had  no  title  thereto  as  against  defend- 
ant. 

3.  Where  plaintiff's  remote  grantor  in  1877 
sold  60  acres  from  a  larger  tract  to  defendant's 
ancestor,  who  took  poesession  under  the  con- 
tract of  sale,  and  occupied  the  land  openly  as 
his  own,  claiming  title  thereto  until  his  death  in 
1901,  and  hi  1^  he  paid  the  balance  of  the 
price  and  received  a  conveyance  under  a  court 
decree,  and  noue  of  plaintiff's  grantors  of  the 
larger  tract  had  ever  claimed  title  to  such  50 
acres,  defendant  was  entitled  to  the  land  as 
against  plaintiff  by  adverse  possession  under 
color  of  title. 

Error  to  Circuit  Court,  Goochland  County. 

Action  by  Evan  B.  Chesterman,  as  trustee, 
etc.,  against  Martha  Ann  Boiling.  From  a 
Judgment  in  favor  of  defendant,  plaintiff 
brings  error.    Affirmed. 

C.  W.  Throckmorton  and  H.  B.  Miller,  for 
plaintiff  in  error.  A.  K.  &  D.  H.  Leake,  for 
defendant  in  error. 

WHITTLB,  J.  This  is  an  action  of 
ejectment,  which  was  instituted  in  Septem- 
ber, 1001,  in  the  circuit  court  of  Goochland 
county,  by  the  plaintiff  in  error,  Evan  B. 
Chesterman,  trustee,  against  the  defendant 
in  error,  Martha  Ann  Boiling,  to  recover  a 
tract  of  land  situated  in  that  county,  describ- 
ed in  the  declaration  as  "Bed  Hill,"  contain- 
ing 375  acres»  more  or  less. 

At  the  trial  neither  party  demanded  a  Jury, 
whereupon  all  questions  of  law  and  fact  were 
submitted  to  the  court,  and  Judgment  ren- 
dered for  the  defendant 

Both  plaintiff  and  defendant  claim  title  to 
the  land  in  controversy  ftom  a  common 
source,  so  that  it  is  unnecessary  to  trace 
their  chain  of  title  beyond  W.  B.  Durfey,  un- 
der whom  both  Claim,  and  the  validity  of 
whose  title  neither  can  dispute.  Boiling  v. 
Teel,  76  Va.  403. 

It  appears  from  the  certificate  of  evidence 
that  in  1882  B.  D.  Peachy,  as  special  com- 

f  1.  8m  Ejectment,  vol.  17,  Gent  Dig.  |  61. 


missioner,  acting  under  a  decree  of  the  cir- 
cuit court  of  James  City  county.  In  a  suit 
to  partition  the  real  estate  whereof  W.  A. 
Durfey  died  seised  among  his  heirs  conveyed 
part  of  the  '*Bed  Hill"  tract,  containing  375 
acres,  more  or  less,  to  the  purchaser,  W.  B. 
W.  Brooking.  In  1806  Brooking  and  wife 
conveyed  the  land  to  C.  T.  Davis;  and  in  1808 
Davis  conveyed  to  M.  U  Wood,  who  subse- 
quently conveyed  it  in  trust  to  Chesterman, 
to  secure  a  debt  due  from  Wood  to  Davis. 

In  1000  there  was  a  survey  made  of  the 
Bed  Hill  farm,  according  to  metes  and  bounds 
established  while  the  entire  tract  belonged 
to  Durfey,  which  showed  that  the  original 
boundary  embraced  about  380  acres,  and  in- 
cluded the  50  acres  in  the  possession  of  the 
defendant 

It  further  appears  that  the  defendant  is 
the  daughter  and  sole  heir  of  Joseph  Mayo, 
deceased;  that  in  1877  Durfey  caused  a  sur- 
vey of  50  acres,  taken  from  the  Bed  Hill 
tract,  to  be  made  by  the  county  surveyor,  and 
delivered  possession  thereof  to  Mayo  onder 
a  contract  of  sale;  that  Mayo  cleared  the 
land,  paid  the  taxes,  and  erected  a  dwelling 
house  and  other  permanent  improvements 
thereon,  and  remained  in  the  peaceable,  un- 
disputed, and  exclusive  possession  of  the 
property,  under  color  of  title,  from  the  date 
of  his  purchase  until  his  death  in  the  year 
1901;  that  there  was  a  small  balance  of  pur- 
chase money  due  upon  the  land,  which  Mayo 
paid  a  short  time  before  his  death  to  Special 
Commissioner  Peachy,  who  thereupon  con- 
veyed the  land  to  him,  as  directed  by  a  de- 
cree of  the  October  term,  1880,  of  the  circuit 
court  of  James  City  county;  that  at  a  Judi- 
cial sale  made  in  1882  of  part  of  the  Bed 
Hill  tract  to  Brooking  it  was  publicly  an- 
nounced by  those  conducting  the  sale  that 
the  50  acres  of  land  previously  sold  by  Dur- 
fey to  Mayo  were  excepted  from  the  sale; 
that  Brooking,  the  original  purchaser  of  the 
larger  tract,  knew  of  Mayo's  ownership  and 
possession  of  the  smaller  tract,  and  that  it 
was  not  included  in  his  purchase;  that  Davis 
was  also  apprised  of  those  facts,  and  that 
neither  Brooking  nor  Davis  ever  asserted 
title  to  that  property.  Peachy,  who, -as  spe- 
cial commissioner,  made  conveyances  to 
Brooking  and  Mayo  of  their  respective  pur- 
chases, states  unequivocally  that  he  transact- 
ed all  business  pertaining  to  the  Durfey  es- 
tate, and  knows  that  the  Biayo  tract  was 
not  included  in  the  sale  and  conveyance  to 
Brooking. 

Thus  both  vendor  and  vendee  agree  that 
the  deed  under  which  plaintiff  claims  does 
not  cover  the  land  in  dispute. 

It  will  be  remembered  that  the  case  is 
here  as  upon  a  demurrer  to  evidence  by  the 
plaintiff;  but,  without  invoking  that  rule,  it 
is  manifest  from  the  whole  evidence  that 
plaintiff  has  no  title  whatever  to  the  50-acre 
tract  and  that  no  previous  owner  of  the  lar- 
ger tract  ever  asserted  any  claim  thereto. 
Even  if  Brooking  had  purchased  the  prop- 
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erty  originally,  plalntiiTB  right  of  action 
would  long  since  hare  been  barred  by  tbe 
adverse  possession  under  color  of  title  of  the 
defendant  and  her  ancestor  for  nearly  a 
quarter  of  a  century. 

In  no  aspect  of  the  case,  therefore,  could 
there  have  been  a  recovery  by  the  plaintiff. 
EOs  contention  proceeds  upon  the  false  prem- 
ise that  he  is  Invested  with  the  legal  title 
to  the  land  in  controversy.  If  he  was  not, 
as  obviously  appears,  the  exceptions  taken  to 
various  subordinate  rulings  of  the  court  on 
matters  of  procedure  were  immaterial,  and 
need  not  be  considered. 

The  Judgment  complained  of  is  without 
error»  and  mjist  be  affirmed. 

(102  Va.  462)  B=a=^ 

NORPOLK  &  W.  RY.  CO.  T.  HAWKES. 

(Supreme  Ooort  of  Appeals  of  Virginia.    Feb. 

10,  1904.) 

MASTER  AND  SERVANT—RAILROADS— DANGER- 
OUS PREMISES— DEPOT  PLATFORMS— OVER- 
LAPPING TRAINS— CONTRIBUTORY  NEGLI- 
GENCE. 

1.  Defendant's  trains,  while  passing  a  sta- 
tion at  which  plaintiff  was  employed,  by  rea- 
son of  a  corye  opposite  the  platform,  extended 
over  the  edge  of  the  platform,  which  was  built 
on  a  straight  line,  for  Tarious  distances  along 
the  same.  Plaintiff,  who  was  19  years  of  age, 
and  a  person  of  intelligence,  was  employed  by 
defendant  to  take  the  mail  bag  from  the  mes- 
senger on  the  express  car.  Plaintiff  had  been 
in  defendant's  service  for  18  days  pricnr  to  his 
Injary,  and  had  performed  the  same  duty  on  'M 
former  occasions;  and  on  the  day  in  question, 
when  he  saw  the  train  coming,  he  took  his  po- 
sition at  a  point  within  6%  inches  of  the  edge 
of  the  platform,  and  was  struck  br  the  train 
by  reason  of  its  overlapping  the  platform  for 
such  distance.  At  the  pomt  where  plaintiff 
stood,  the  platform  was  12  feet  wide;  leaying 
11  feet  5%  inches  behind  him,  where  he  might 
have  stood  in  safety.  Held,  that  plaintiff  was 
guilty  of  contributory  negligence,  as  a  matter 
of  law. 

Error  to  Circuit  Court,  Nottoway  County. 

Action  by  Samuel  Hawkes  against  the  Nor- 
folk &  Western  Railway  Company.  From  a 
Judgment  In  favor  of  plaintiff,  defendant 
brings  error.    Reversed. 

William  Hughes  Mann  and  Jos.  I.  Doran, 
for  plaintiff  in  error.  James  F.  Epes,  for  de- 
fendant In  error. 

HARRISON,  J.  This  action  was  brought 
by  Samuel  Hawkes,  a  minor,  suing  by  his 
mother,  as  next  frlend«  to  recover  from  the 
Norfolk  &  Western  Railway  Company  dam- 
ages for  injuries  alleged  to  have  been  receiv- 
ed in  consequence  of  the  negligence  of  the 
defendant  company. 

It  appears  that  there  Is  at  Blackstone^  Va., 
a  station  of  the  defendant  company,  which 
has  In  front  of  it  a  platform  95  feet  long 
and  12  feet  wide.  This  platform  has  a 
straight  edge  on  the  side  next  to  the  railroad 
track,  while  the  track  has  a  slight  curve, 
that  would  not  be  observed  unless  attention 
waa  called  to  it  The  result  of  this  curve 
is  to  bring  a  traln^  when  it  reaches  the  sta- 
tion, closer  to  the  platform  at  some  points 
than  others;  the  projection  of  the  cars  over 


the  platform  varying  from  1%  inches,  at  the 
ends,  to  10  inches  at  the  nearest  point  of 
contact  between  the  rail  and  the  platform. 

On  the  ISth  day  of  May,  1902,  about  11:55 
p.  m.,  the  plaintiff,  a  youth  19  years  of  age, 
who  was  an  employ^  of  the  railroad  com- 
pany, went  upon  the  platform.  In  the  dis- 
charge of  his  duty,  to  take  the  mall  bag  off 
the  express  car;  and,  as  the  train  pulled  In, 
he  was  struck  by  it  and  thrown  down,  with 
one  leg  under  the  wheels  of  the  engine,  re- 
sulting in  Injuries  that  made  amputation  of 
the  leg  necessary. 

It  Is  averred  that  it  was  negligence  In  the 
defendant  company  to  employ  a  youth  19 
years  of  age,  without  the  consent  of  his 
mother,  his  father  being  dead,  and  without 
requiring  him  to  file  a  written  application  set- 
ting forth  his  age,  experience,  and  other  nec- 
essary qualifications;  that  It  was  also  negli- 
gence in  the  defendant  not  to  furnish  the 
plaintiff  with  a  copy  of  its  rules,  and  not 
to  give  the  plaintiff  particular  instructions 
touching  the  dangers  and  perils  of  his  em- 
ployment The  averment  of  negligence, 
however,  chlefiy  relied  on,  Is  that,  in  careless 
disregard  of  the  ordinacy  rules  of  safety,  the 
defendant  company  erected  Its  station  so 
near  the  track  that  .the  trains,  in  passing, 
projected  tortuously  over  the  platform  there- 
of; that  the  railway  track  at  the  point  where 
the  station  was  located  was  curved,  and  the 
front  edge  of  the  platform,  along  beside 
which  the  trains  passed,  was  In  a  straight 
line,  In  consequence  whereof  both  the  points 
and  the  extent  of  the  projection  of  passing 
trains  over  the  platform  were  Irregular,  un- 
equal, uncertain,  and  misleading,  so  that, 
while  a  person  occupying  a  position  a  given 
distance  back  from  the  front  edge  of  the 
platform,  at  one  point  thereon,  might  be 
safe,  yet.  If  the  same  person  were  to  occupy 
a  position  the  same  distance  back  from  the 
front  edge  of  the  platform  at  another  point, 
it  would  be  fatally  dangerous. 

The  jury  found  a  verdict  for  the  plaintiff, 
and  assessed  his  damages  at  $1,500.  A  mo- 
tion for  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  the  law  and  the' evi- 
dence, and  for  other  reasons,  was  overruled, 
and  judgment  was  given  for  the  plaintiff, 
to  which  ruling  the  defendant  excepted. 

In  the  view  taken  by  this  court.  It  is  un- 
necessary to  consider  any  other  assignment 
of  error  than  that  which  involves  the  re- 
fusal of  the  lower  court  to  set  aside  the  ver- 
dict as  contrary  to  the  law  and  the  evidence; 
and,  in  dealing  with  that  subject,  it  is  whol- 
ly unnecessary  to  enter  upon  a  consideration 
of  the  question  whether  or  not  any  action- 
able negligence  has  been  traced  to  the  de- 
fendant company,  for,  if  such  negligence 
were  conceded,  the  plaintiff,  upon  well-set- 
tled principles,  would  not  be  entitled  to  re- 
cover; the  injury  of  which  he  complains  be- 
ing the  result  of  his  own  reckless  and  inex- 
cusable negligence. 

The  evidence  snows  that  the  plaintiff  was 
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t  person  of  intelligence,  and  that  the  only 
duty  he  had  to  perform  on  the  night  of  the 
accident  was,  when  the  passenger  train 
reached  the  station,  to  take  from  the  messen- 
ger on  the  express  car  the  United  States 
mall  bag.  He  had  been  in  the  service  of  the 
defendant  for  18  days,  and  had  performed 
this  same  duty  on  34  former  occasions.  The 
platform  was  12  feet  wide  at  the  point  of  the 
accident,  afid  the  overlap  of  the  train  at  that 
pohit  was  6^  inches.  Tliis  left  11  feet  5^ 
inches  of  platform  where  the  plaintifC  could 
have  stood  in  safety.  He  says  that  he  saw 
the  train  coming,  and  knew  that  it  was  dan- 
gerous to  stand  too  close  to  it;  and  yet  he 
negligently  put  the  11  feet  5^  hiches  of  safe 
platform  behind  him,  and  took  his  stand  on 
the  6^A  inches,  where  the  danger  apparent 
from  an  approaching  locomotive  was  enough 
to  frighten  back  the  most  foolhardy.  The 
plaintiff  says  he  thought  he  was  safe.  It 
makes  no  difference  that  the  danger  was  not 
in  the  plaintifiTs  mind.  Such  thoughtlessness 
is  negligence  which  cannot  be  charged  to  the 
defendant  company.  Southern  R.  Co.  v. 
Mauzy,  98  Va.  699,  37  S.  B.  285.  The  plain- 
tiff had  reached  the  age  of  discretion.  Ordi- 
nary care  would  have  required  him  to  have 
kept  far  enough  from  the  edge  of  the  plat- 
form to  be  out  of  the  way  of  the  engine  he 
knew  to  be  approaching.  His  negligence  in 
getting  too  near  the  track,  when  it  was  not 
necessary  to  do  so,  not  only  exposed  him 
to,  but  brought  upon  him,  the  injury  of 
which  he  complains. 

In  B.  &  O.  R.  Go.  V.  Whittington's  Adm'r, 
30  Grat  8Q|5,  an  employ^  of  the  ralhroad  com- 
pany, who  was  engaged  in  mending  the  track, 
stood  near  enough  to  the  track  to  be  struck 
by  a  train  if  there  should  have  been  an  in- 
crease of  speed,  or  a  wider  car  passing.  He 
might  have  stood  further  off  and  been  safe. 
This  court  declared  him  to  be  guilty  of  the 
greatest  imprudence  and  negligence,  and  de- 
nied a  recovery  for  his  death.  Judge  Sta- 
ples, delivering  the  opinion  of  the  court,  said: 
**But  it  is  obvious  to  every  mind  that  a  man 
who  stands  near  enough  to  a  railroad  track 
to  be  struck  by  a  train,  if  perchance  there 
should  be  an  increase  of  speed,  or  a  change 
of  cars,  is  simply  guilty  of  the  greatest  im- 
prudence and  negligence. 

"No  man  is  Justified  in  placing  himself  near 
a  passing  train  upon  any  such  idea  or  pre- 
sumption. It  is  inexcusable  rashness  and 
folly  to  do  so.  The  instincts  of  self-preserva- 
tion, the  dictates  of  the  most  ordinary  pru- 
dence, would  suggest,  and  even  require,  that 
erery  person,  upon  the  approach  of  a  train, 
shall  retire  far  enough  to  avoid  injury,  what- 
ever may  be  the  speed  of  the  train  or  the 
width  of  the  cars.  He  must,  at  his  peril, 
place  himself  where  he  cannot  be  struck  by 
the  train  so  long  as  it  continues  upon  its 
track.    Of  course,  the  result  might  be  very 

Afferent  where  the  employ^,  in  r«nalning 
or  near  the  track,  is  acting  under  the  in- 
uctions  of  the  company. 


*<In  the  present  case  the  deceased  both  saw 
and  heard  the  train  long  before  it  reached 
him.  It  is  not  denied  he  had  ample  time  to 
get  out  of  the  way.'* 

In  the  case  at  bar  it  was  not  a  question  of 
having  time  to  get  out  of  the  way.  The 
plaintiff  was  in  a  place  of  safety,  and  put 
himself,  unnecessarily  and  negligently,  in 
the  way.  In  the  case  of  passengers  iqK)n  the 
station  platform  of  a  railroad,  it  has  been  re- 
peatedly held  that  they  could  not  recover 
where  they  had  been  guilty  of  negligence  in 
going  near  enough  to  the  edge  of  the  plat- 
form to  be  struck  by  a  passing  train.  Chica- 
go, B.  &  Q.  B.  B.  Y.  Mahara,  47  UL  App.  208; 
Matthews  v.  Pennsylvania  By.  Co.,  148  Pa. 
401,  24  Atl.  67;  Dotson  y.  Brie  B.  Go.  (N.  J. 
Brr.  &  App.)  54  AtL  827. 

In  the  case  last  cited,  a  passenger  was 
struck,  while  walking  near  the  edge  of  a  sta- 
tion platform,  by  the  pilot  beam  of  a  passing 
engine,  which  projected  over  the  platform. 
The  court  declared  that  there  was  no  ques- 
tion of  negligence  by  the  company,  and  de- 
nied a  recovery.  In  a  well-considered  opin- 
ion, the  court  said: 

"It  is  undoubtedly  a  settled  rule  that  a  ralP> 
road  company  is  under  a  duly  to  exercise  or- 
dinary and  reasonable  care  to  so  construct 
and  maintain  station  buildings,  platforms, 
and  approaches  that  they  shall  be  safe  for 
use  by  passengers.  Blliott  on  Railroads,  1590. 
But  this  use  is  to  be  exercised  in  conformity 
to  the  manifest  purpose  for  which  the  struc- 
ture in  question  is  adapted.  And  so  a  rail- 
road company  Is  only  required  to  build  plat- 
forms of  sufficient  dimensions  to  accommo- 
date passengers  getting  on  and  off  at  their 
stations.  Harkey  v.  R.  &  P.  Ry.  Co.,  Fed. 
Cas.  No.  6,065;  Taylor  v.  Pennsylvania  Co. 
(C.  C.)  50  Fed.  755;  Moreland  v.  Boston  &  C. 
B.  B.,  141  Mass.  31,  6  N.  B.  225;  Kelly  t. 
Manhattan  By.,  112  N.  Y.  440,  20  N.  B.  383, 
3  L.  B.  A.  74;  Lafflin  v.  Buffalo  B.  Co.,  106 
N.  Y.  136,  12  N.  B.  599,  60  Am.  Bep.  483.  It 
is  manifest  that  this  duty  requires  the  rail- 
road company  to  construct  its  platform  suffi- 
ciently near  to  the  rails  that  it  will  afford  tc 
passengers,  including  the  aged  and  infirm,  a 
safe  exit  to  and  from  the  trains.  And  it  is  a 
matter  of  common  knowledge  that  in  per- 
forming this  duty  the  platforms  along  t&e 
best-regulated  railroads  are  built  so  near  the 
rails  that  the  projections  from  the  engines 
and  cars  will  overlap,  to  some  extent,  the 
edge  of  the  platform.  While  the  extreme 
edge  of  the  platform  is  perfectly  safe  for 
passengers  when  occupying  it  for  the  purpose 
to  which  it  is  manifestly  adapted,  it  is  a  mat- 
ter of  common  knowledge  that  it  is  a  place  of 
danger  when  occupied  while  trains  are  pass- 
ing or  are  likely  to  pass.  It  is  the  plain  duty 
of  the  passenger,  when  not  getting  on  or  off 
a  train,  but  while  he  ma>  be  waiting  upon 
the  platform,  or  engaged  in  walking  upon  it 
to  keep  such  a  distance  from  the  edge  of  It 
next  to  the  rail  that  he  would  be  beyond  the 
reach  of  the  projections  of  ordinary  trains. 
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And  the  companj  la  not  liable  for  injury  to  a 
passenger  who  suffers  hiniaelf  to  go  beyond 
fiuch  a  limit,  and  la  injured  by  a  passing 
train.  It  was  held  in  C,  B.  &  Q.  R.  R.  y. 
Mabara,  47  111.  App.  208,  that,  where  a  plat- 
form la  wide  enough  to  give  room  for  safety, 
the  fact  that  it  is  so  built  that  the  edge  near- 
est the  track  cannot  be  safely  occupied  as  a 
standing  place  while  trains  are  passing  is  not 
negligence.  In  Matthews  y.  Pa.  R.  Ck).,  148 
Pa.  491,  24  Atl.  67,  it  was  held  that  where  a 
passenger  waiting  for  a  train  at  a  station, 
the  platform  of  which  is  properly  construct- 
ed, stands  so  near  the  track  as  to  be  struck 
and  killed  by  the  bumper  of  a  passing  loco- 
motlve,  the  railroad  company  is  not  liable. 
See,  also,  McGeehan  ▼.  Lehigh  Valley  R.  €k>., 
149  Pa.  188,  24  Atl.  205;  Pa.  R.  R.  ▼.  Bell, 
122  Pa.  58,  15  Ati.  561." 

The  negligence  of  the  plaintiff  was  the 
proximate  cause  of  his  injury,  and  in  such  a 
case  there  can  be  no  recovery. 

For  these  reasons,  we  are  of  opinion  that 
the  lower  court  erred  in  overruling  the  mo- 
tion of  the  defendant  company  tp  set  the  ver- 
dict aside,  and  its  judgment  must  therefore 
be  reversed,  and  the  case  remanded  for  a  new 
trial. 

GARDWELL,  J.,  absent  • 
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DINNING  V.  DINNINQ. 

(Supreme  Court  of  Appeals  of  Virginia.    Feb. 

10,  1904.) 

HOLOGRAPHIC  WILLS-EXECUTION— SIGNA- 
TURE. 
1.  Under  Code  1887,  S  2514,  proyiding  that  a 
will  shall  be  signed  by  the  testator  in  such 
manner  as  to  make  it  manifest  that  the  name  is 
intended  as  a  signature,  a  holograph  will  pur- 
porting to  make  an  orderly  and  apparently  com- 
plete disposition  of  all  testator's  property,  end- 
mg  with  the  words.  '*!,  William  Dinning,  say 
this  is  my  last  will  and  testament,"  -was  suf- 
ficiently signed  by  the  testator  to  entitle  it  to 
probate. 


Biror  to  Hustings  Court  of  Portsmouth. 

Application  by  Harry  James  Dinning  for 
the  probate  of  the  will  of  William  Dinning, 
deceased.  From  a  judgment  denying  pro- 
bate, proponent  brings  error.    Reversed. 

William  H.  Stewart,  for  plaintiff  in  error. 

HARRISON,  J.  In  the  court  of  Hustings 
for  the  city  of  Portsmouth,  on  the  18th  day 
of  April,  1903,  Harry  James  Dinning  offered 
for  probate  the  following  paper,  purporting  to 
be  the  last  will  and  testament  of  William 
Dinning,  deceased: 

"Portsmouth,  Va.,  April  20th,  1902. 

''In  case  of  my  death,  I  wish  my  brother 
Harry  to  take  charge  of  my  estate  and  pay 
off  all  of  my  just  and  honest  debts,  and  I 
want  my  sister  Mary's  body  brought  from 
Berkley  and  burled  alongside  of  me.  After 
this  is  done  and  all  paid  for  and  my  funeral 
and  burying  is  paid  for,  I  give  to  my  brother, 
Harry  Hunter  Dinning,  all  of  my  furniture  in 


my  house  on  Glasgow  street,  Scottsville,  and 
all  of  my  clothes,  watch  and  chain,  and  give 
him  my  house  and  vacant  lots  on  Glasgow 
street,  known  as  the  Walton  property,  Scotts- 
ville, and  my  store,  1332  County  street  I 
do  give  to  my  brother's  wife,  Mary  Slizabetu 
Dinning,  my  half  interest  in  the  property  cor- 
ner of  Glasgow  and  Pearl  streets,  Park  Yiew; 
she  is  the  owner  of  the  other  half  of  this 
property,  and  to  my  nephew,  Harry  James 
Dinning,  the  house  and  lot  corner  of  Glasgow 
and  First  avenue,  Scottsville;  also  my  Lin- 
coln Park  lot;  to  my  niece,  Daisy  Hunter 
Raby,  I  leave  my  place  known  as  the  Perry 
place.  North  street,  Park  View,  and  my  lot  in 
Buffalo,  N.  Y.,  to  pay  off  the  mortgage  to  Mr. 
Wise.  I  leave  her  this,  she  being  my  fa- 
vorite niece,  and  for  kindness  in  my  life,  I 
having  raised  her  and  loved  her.  I,  William 
Dinning,  say  this  is  my  last  will  and  testa- 
ment." 

The  court  certifies  that  it  was  proved  that 
William  DUining  died  on  the  20ih  of  March, 
1903;  that  at  the  date  mentioned  in  the  writ- 
ing he  was  upwards  of  21  years  of  age,  and  of 
sound  mind  and  memory;  that  the  paper  was 
wholly  in  his  handwriting,  and  was  found,  a 
few  days  after  his  death,  in  a  valiae,  with  his 
other  valuable  papers. 

Probate  of  this  vrriting  was  refused  upon 
the  ground  that  it  was  not  signed  in  such 
manner  as  to  make  it  manifest  that  the 
name  was  intended  as  a  signature.  This 
Judgment  was  excepted  to,  and  a  writ  of  er- 
ror awarded  by  this  court 

Section  2514  of  the  Code  of  1887  requires 
that  a  will  shall  be  signed  by  the  testator,  or 
by  some  other  person  In  his  presence  and  by 
his  direction,  in  such  manner  as  to  make  it 
manifest  that  the  name  is  intended  as  a  sig- 
nature. This  statute  was  first  introduced  in- 
to our  law  by  the  revisers  of  1849,  and  has 
remained  unchanged  to  the  present  day.  It 
has  several  times  been  interpreted  by  this 
court  Ramsey,  etc.,  v,  Ramsey's  Bx'r,  13 
Grat  664,  70  Am.  Dec.  438;  Roy,  etc,  v. 
Roy's  Ex'rs,  16  Grat  418,  84  Am.  Dec.  696: 
Warwick  v.  Warwick,  86  Va.  602,  10  S.  E. 
843,  6  L.  R.  A.  775.  The  result  of  these  dec!- 
Bions  is  that  it  must  appear  from  the  face  of 
the  paper  that  the  testator  designed  by  the 
use  of  his  signature  to  authenticate  the  in- 
strument; the  manifest  intention  of  the  sig- 
nature, wherever  placed,  being  the  rule  of  the 
statute. 

In  Ramsey  v.  Ramsey's  Bx'r,  supra,  after 
reviewing  the  history  of  the  law  on  the  sub- 
ject. Judge  Daniel  says:  *<When  due  weight 
is  given  to  these  considerations,  there  arises, 
I  think,  a  fair  Inference  that  the  Legislature, 
in  requiring  that  the  will  shall  be  signed  'In 
such  manner  as  to  make  it  manifest  that  the 
name  is  intended  as  a  signature,'  designed 
not  merely  to  enact  what  had  been  decided  in 
Waller  v.  Waller  [1  Grat  464,  42  Am.  Dec. 
564],  but  to  furnish  a  rule  in  respect  to  the 
signature,  which,  whilst  It  would  have  all  the 
certainty  of  the  British  statute,  would  yet 


474 


46  SOUTHEASTERN  RBPOKTBR. 


[Va 


let  in  wills,  which,  though  not  signed  at  the 
foot  or  end,  might  be  signed  in  such  manner 
as  to  afford  Internal  evidence  of  authenticity 
equally  convincing." 

In  the  case  at  bar  the  instrument  was  un- 
doubtedly intended  as  a  will.  It  makes  an 
orderly  and  apparently  complete  dlEqposition 
of  the  testator's  property.  After  naming  an 
executor,  the  testator  gives  directions  as  to 
the  payment  of  his  debts  and  the  removal  of 
his  sister's  remains  to  be  buried  beside  his 
own;  and,  subject  to  the  payment  of  these 
debts  and  expenses,  makes  certain  specific  be- 
quests and  devises,  leaving  for  the  last  the 
provision  he  desired  to  make  for  his  niece, 
the  special  object  of  his  affection  and  bounty. 
He  then  concludes,  "I,  William  Dinning,  say 
this  is  my  last  will  and  testament"  If,  un- 
der the  construction  placed,  as  seen,  for  near- 
ly 50  years,  upon  it,  the  statute  was  designed 
to  furnish  a  rule  in  respect  to  the  signature, 
which  would  let  in  wills,  though  not  signed 
at  the  foot  or  end,  if  signed  in  such  manner 
as  to  aflTord  internal  evidence  of  authenticity 
equally  convincing,  then  it  would  he  difficult 
to  conceive  of  a  case  coming  more  nearly 
within  the  contemplation  of  the  statute  than 
the  will  under  consideration.  The  signature 
is  at  the  end  of  an  apparently  completed  in- 
strument, and  followed  by  only  eight  words, 
which  do  not  Indicate  a  purpose  to  add  any- 
thing more,  or  to  take  anything  from  what 
had  been  written,  but,  understood  according 
to  their  usual  acceptation,  constitute  an  em- 
phatic declaration  that  the  signature  was  In- 
tended to  authenticate  all  that  had  preceded 
It,  as  the  final  consummation  of  the  testator's 
purpose.  If  the  testator  had  said,  "I  say  this 
is  my  last  will  and  testament  William  Din- 
ning," no  question  could  have  been  raised. 
The  sense  is  exactly  the  same  when  he  says, 
••I,  William  Dinning,  say  this  is  my  last  will 
and  testament"  Neither  form  was  essen- 
tial. The  will  would  have  been  complete 
without  those  words,  either  following  or  pre- 
ceding the  signature.  The  testator  evidently 
used  them  as  adding  force  to  his  signature, 
and  it  would  be  trifling  with  the  right  of  a 
man  to  dispose  of  his  property  by  will  to  hold 
that  the  addition  of  the  words  mentioned 
after  the  signature  to  an  otherwise  completed 
will  had  resulted  in  rendering  invalid  the  en- 
tire instrument 

For  these  reasons  the  Judgment  complained 
of  must  be  reversed,  and  the  case  remanded, 
with  directions  to  the  lower  court  to  enter  an 
order  admitting  the  will  in  question  to  pro- 
bate. 

a02  Va.  441) 

TEMPLEMAN'S  ADM'B  T.  PTJGH. 

(Sui^eme  Court  of  Appeals  of  YirgiDia.    Febw 
10,  1004.) 

IJ1CITATI0N8— PB0SECX7TI0N  OF  SUIT— OB- 
STBUCTIONS. 

1.  Section  2038  of  Code  of  1887,  as  amended 
hw  Act  B^b.  19,  1898  (Acts  1897-98,  p.  441,  c. 


404),  providing  that  the  statute  of  UmitatloDs 
shall  not  ran  while  the  prosecution  of  a  right  is 
obstructed  in  any  manner  therein  mentioned, 
applies  ouly  to  persons  who  obstruct  the  prose- 
cution of  such  right,  and  has  no  application  to 
deceased  persons  or  their  estates. 

Error  to  Circuit  Court,  Fauquier  County. 

Action  by  A.  B.  Pugh,  receiver,  against  the 
administrator  of  James  A.  Templeman.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

O.  B.  Roller,  Mr.  Harts,  and  T.  J.  Elliott, 
for  plaintiff  in  error.  Munford,  Hunton,  Wil- 
liams &  Anderson  and  Arthur  B.  Pugh,  tot 
defendant  in  error. 

BUCHANAN,  J.  A.  B.  Pugh,  receiver,  on 
the  26th  day  of  December,  1900,  instituted 
his  action  of  assumpsit  against  the  personal 
representative  of  James  A.  Templeman,  de- 
ceased, to  recover  the  sum  of  $1,250,  alleged 
to  be  due  from  the  said  decedent's  estate  on 
account  of  subscriptions  to  the  ^tock  of  the 
Salem  Loan  &  Real  EiState  Investment  Com- 
pany, chartered  under  the  laws  of  this  state. 

The  defendant  appeared,  and  filed  the  plea 
of  non  assumpsit,  the  plea  of  res  judicata, 
and  two  pleas  of  the  statute  of  limitations- 
one  of  three  years  and  the  other  of  five 
years. 

The  plaintiff  replied  generally  to  the  first 
two  pleas,  and  filed  two  special  replications 
to  each  of  the  pleas  of  the  statute  of  lim- 
itations. To  each  of  these  special  replica- 
tions the  defendant  demurred.  The  court 
overruled  the  demurrers,  and  issues  were 
Joined.  A  jury  was  waived,  and,  all  matters 
of  law  and  fact  having  been  submitted  to  the 
court  for  its  determination,  it  rendered  judg- 
ment in  favor  of  the  plaintiff.  To  that  judg- 
ment this  writ  of  error  was  awarded. 

The  facts  relied  on  in  the  pleadings  by  the 
plaintiff  to  defeat  the  bar  of  the  statute  of 
limitations  are  the  following:  The  contract 
sued  on,  which  was  to  be  performed  tn  this 
state,  was  entered  into  in  the  year  1890  by 
James  A.  Templeman,  who  was  then  a  dti- 
Een  and  resident  of  the  state  of  Maryland, 
and  continued  to  reside  without  the  state  of 
Virginia  until  his  death  on  the  ^7th  day  of 
October,  1894.  His  will  was  probated  and 
his  executors  qualified  in  the  orphans'  court 
of  the  dty  of  Baltimore,  in  the  state  of 

Maryland.    Afterwards,  on  the day  of 

,  1900,  ancillary  letters  of  administra- 
tion were  granted  to  the  sheriff  of  Fauquier 
county.  The  cause  of  action  accrued  on  the 
1st  day  of  January,  1895. 

Section  2920  of  the  Code  of  1887,  after  fix- 
ing the  period  of  limitation  upon  any  action 
to  recover  money  upon  an  award  or  any  con- 
tract other  than  a  judgment  or  recognizance, 
provides  "that  the  right  of  action  against  the 
estate  of  any  person  hereafter  dying  [May  1. 
1888]  on  any  such  award  or  contract,  which 
shall  have  accrued  at  the  time  of  his  death, 
or  the  right  to  prove  any  such  claim  against 
his  estate  in  any  suit  or  proceeding,  shall 
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not  In  any  caae  continiia  longor  tban  five 
years  from  tbe  qnaliflcatlon  of  his  peraooal 
representatlTe,  or  if  the  rlglit  of  action  shall 
not  have  accrued  at  the  time  of  the  dece- 
dent's death,  it  shall  not  continue  longer 
than  flTO  years  after  the  same  shall  have 
BO  accrued." 

By  section  2919  of  the  Code,  as  amended 
by  an  act  approved  February  12,  1896  (Acts 
1885-96,  p.  831,  c  292),  it  is  provided,  among 
other  things,  that  the  period  of  one  year  from  I 
the  death  of  any  party  shall  be  excluded  j 
from  the  computation  of  time  within  which 
by  the  operation  of  any  statute  or  rule  of 
law  it  may  be  necessary  to  commence  any 
proceeding  to  preserve  or  prevent  the  loss 
of  any  right  or  remedy. 

The  decedent,  James  A.  Templeman,  hav* 
ing  died  October  27, 1894,  and  this  action  not 
having  been  brought  until  December  26» 
1900,  the.demand  sued  on,  whether  controlled 
by  the  three-years  or  the  five-years  statute 
of  limitations,  is  barred,  even  If  the  period 
of  one  year  from  the  death  of  the  debtor 
should  be  excluded  in  compu^ng  the  time  be- 
tween his  death  and  the  institution  of  this 
action,  unless  the  decedent  or  his  estate  is 
exempted  from  the  operation  of  the  statute 
by  section  2933  of  the  Code,  as  amended  by 
act  approved  February  19,  1898  (Acts  1897- 
98,  p.  441,  c  404).  This  section,  as  amended, 
so  far  as  material  to  this  case^  is  as  fol- 
lows: 

**Where  any  such  right  as  is  mentioned  in 
this  chapter  shall  accrue  against  a  person 
who,  by  departing  without  this  state  or  by  ' 
absconding  or  concealing  himself,  or  by  con- 
tinuing to  reside  without  the  state,  or  by 
any  other  indirect  way  or  means,  shall  ob- 
struct the  prosecution  of  such  right,  the  time 
that  such  obstruction  may  have  continued 
shall  not  be  computed  as  any  part  of  the 
time  in  which  the  said  right  might  or  ought 
to  have  been  prosecuted.  But  this  section 
shall  not  avail  against  any  other  person  than 
him  so  obstructing,  notwithstanding  another 
might  have  been  Jointly  sued  with  him  if 
there  had  been  no  such  obstruction." 

The  object  of  the  Legislature  in  enacting 
that  section  was  to  stop  the  running  of  the 
statute  of  limitations  as  to  the  classes  of 
persons  therein  mentioned  as  long  as  they 
obstructed  the  prosecution  of  any  such  right 
of  action  as  is  mentioned  in  chapter  140  of 
the  Code.  Since  dead  men  cannot  obstruct 
the  prosecution  of  any  such  right,  it  is  clear 
that  the  section  can  only  apply  to  persons 
living  at  the  time  the  right  of  action  ac- 
crued, and  then  only  to  such  time  as  they 
shall  have  obstructed  tbe  prosecution  of  such 
right  in  tbe  manner  therein  indicated. 

In  this  case,  the  debtor  having  died  be- 
fore the  plalntlfT's  right  of  action  accrued, 
he  did  not  and  zould  not  obstruct  its  prosecu- 
tion. He  is  neither  within  the  letter  nor  the 
spirit  of  section  2933;  neither  is  his  estate. 
As  soon  as  two  months  had  elapsed  after  the 


debtor  died,  the  plaintiff  could  have  had  his 
estate  in  Virginia  committed  to  the  sheriff 
of  Fauquier  county  for  administration  (Code 
1887,  I  2645),  and,  as  soon  as  his  right  of 
action  accrued,  have  instituted  this  action, 
just  as  he  could  have  done  if  the  debtor  had 
been  a  resident  of  this  state  when  he  died. 

Statutes  of  limitations  are  statutes  of  re- 
pose, and  especially  is  this  true  as  to  the 
estates  of  the  dead.  They  are  founded  on  a 
sound  public  policy,  and  should  be  so  con- 
strued as  to  advance  the  policy  they  were  de- 
signed to'promote. 

We  are  of  opinion  that  the  facts  relied  on 
are  not  sufficient  to  defeat  the  bar  of  the 
statute  of  limitations,  and  that  the  judgment 
of  the  circuit  court  must  be  reversed  for  so 
holding. 


(102  Va.  446) 
NOBTHINGTON  v.  NORFOLK  BY.  & 
LIGHT  CO. 

(Supreme  Court  of  Appeals  of  Vhrghila.    Feb. 
10.  1904.) 

CARRIERS— INJURIES  TO  PASSBNOBRS-OON- 
TRADICTORY  BVIDBNCB  —  VERDICT  —  VACA- 
TION—NBW  TRIAI«—APPEAI«— REVIEW  OF  EVI- 
DENCE. 

1.  Under  the  express  provisions  of  Acts  1891- 
92,  p.  962,  where  there  have  been  two  trials  of 
an  action  at  law,  and  the. verdict  on  the  first  is 
set  aside  by  the  trial  court,  and  a  new  trial 
granted,  and  proper  exceptions  taken,  and  on 
the  second  trial  a  jotr  is  waived,  and  no  tes- 
timony introduced,  whereupon  a  judgment  in 
rendered,  and  the  evidence  certified,  the  appel- 
late court  will  examine  the  evidence  on  the  nrst 
trial,  and,  if  the  court  erred  in  setting  aside 
the  verdict,  the  subsequent  proceedings  will  be 
annulled,  and  a  judgment  rendered  thereon. 

2.  In  an  action  for  injuries  received  while 
boarding  a  street  car,  Md  that,  plaintifTs  evi- 
dence being  contradictory,  a  verdict  in  her  fa- 
vor was  properly  set  aside  as  unsupported  by 
the  evidence. 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  Anna  Northlngton  against  the 
Norfolk  Railway  A  Light  Company.  From  a 
Judgment  in  favor  of  defendant,  plaintiff 
brings  error.    Affirmed. 

Miller  &  Coleman,  for  plaintiff  in  error. 
Richard  B.  Tnnstall,  for  defendant  in  error. 


WHITTLE,  J.  The  plaintiff  in  error,  An- 
na Northlngton,  brings  this  case  here  to  re- 
view a  Judgment  of  the  court  of  law  and 
chancery  of  the  city  of  Norfolk  setting  aside 
the  verdict  of  a  Jury  awarding  damages  in 
her  behalf  against  the  defendant  in  error,  tbe 
Norfolk  Railway  &  Light  Company,  in  an  ac- 
tion for  personal  injuries. 

The  status  of  the  case  is  as  follows:  There 
were  two  trials  in  the  court  below.  At  tbe 
first  trial  the  Jury  returned  a  verdict  in  fa- 
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Yor  of  the  plaintiff,  which,  vpon  motion  of 
the  defendant,  was  set  aside  as  contrary  to 
the  law  and  evidence,  and  a  new  trial  grant- 
ed. At  the  second  trial  the  plaintiff  declined 
to  introdnce  any  testimony,  and«  a  jury  hav- 
ing been  waived,  the  court  rendered  Judg- 
ment for  the  defendant 

In  such  case,  by  statute,  the  rule  of  deci- 
sion is  that  this  court  must  "look  first  to  the 
evidence  and  proceedings  on  the  first  trial, 
and  if  it  discovers  that  the  trial  court  erred 
in  setting  aside  the  verdict  on  that  trial,  it 
shall  set  aside  and  annul  all  proceedings  sub- 
sequent to  said  verdict  and  enter  Judgment 
thereon.**  Acts  1881-02,  p.  962;  Wood  v.  Am. 
Nat  Bank,  100  Va.  806,  309,  40  S.  B.  931. 

The  declaration  alleges  that  while  the 
plaintiff  was  in  the  act  of  boarding  one  of  the 
defendant's  cars  at  the  intersection  of  Church 
and  Henry  streets,  in  the  city  of  Norfolk, 
the  car  was  suddenly  and  prematurely  start- 
ed, and  the  plaintiff  was  thrown  to  the 
ground  with  such  violence  that  her  leg  was 
broken  at  or  near  the  ankle. 

The  defendant  denied  liability  upon  two 
grounds:  (1)  Because  the  accident  was  caus- 
ed by  the  negligence  of  the  plaintiff  in  Jump- 
ing from  a  car  while  in  motion;  and  (2)  that 
in  consideration  of  the  payment  of  $50  and 
the  doctor's  bill  for  medical  services  render- 
ed the  plaintiff,  she  had  acknowledged  satis- 
faction, and  executed  and  delivered  a  release 
of  all  claims  and  demands  against  the  de- 
fendant on  account  of  the  injury. 

Upon  the  question  of  negligence,  the  wit- 
nesses who  testified  on  behalf  of  the  plaintiff 
were  the  plaintiff  herself,  Mary  Dean,  her 
sister,  Godfrey  Watkins,  and  George  Wil- 
liams. The  accident  happened  on  Church 
street,  which  runs  north  and  south,  at  or  near 
the  corner  of  Henry  street  which  runs  east 
and  west;  and  the  case  made  by  the  declara- 
tion and  the  contention  of  the  plaintiff  is  that 
she  was  thrown  off  "Just  as  soon  as  the  car 
started,"  while  the  competing  theory  of  the 
defendant  is  that  plaintiff  Jumped  off  the  car 
after  it  had  gotten  under  way,  and  while  in 
motion.  The  ascertainment  of  the  exact 
point  at  which  the  accident  occurred  is  there- 
fore of  controlling  importance. 

Plaintiff  testified  that  the  car  stopped  to 
discharge  and  receive  passengers  at  the  south- 
em  comer  of  Henry  street  on  Church  street 
and  that  she  fell  at  the  intersection  of  these 
two  streets  as  soon  as  the  car  started,  which, 
of  course,  fixes  the  place  at  which  she  fell  as 
the  southern  corner  of  Henry  street;  and  the 
testimony  of  Mary  Dean  is  substantially  to 
the  same  effect  Her  witness  Godfrey  Wat- 
kins,  on  the  contrary,  says  explicitly  that  she 
was  thrown  from  the  car  north  of  the  north- 
era  corner  of  Henry  street  George  Wil- 
liams, also,  after  making  contradictory  state- 
ments, finally,  on  cross-examination,  settles 
upon  the  northern  comer  of  Henry  street  as 
the  point  at  which  plaintiff  fell.  Thus  the 
plaintiff  and  her  sister  were  contradicted  by 


two  of  her  own  witnesses  on  a  most  material 
point  in  the  case,  for,  if  her  venion  of  the 
affair  be  trae— that  she  was  thrown  off  at 
once,  by  the  car  starting  prematordy— then 
the  phice  where  she  fell  could  not  have  been 
n<^th  of  Henry  street  st  which  place  the  car 
was  unquestionably  in  motion.  Upon  that  Is- 
sue she  was  also  contradicted  by  four  of  the 
defendant's  witnesses— one  of  them  the  con- 
ductor of  a  trailer  car  attached  to  the  street 
car,  and  three  of  them  disinterested  passen- 
gers—all of  whom  testified  that  the- car  had 
crossed  Henry  street  and  was  in  motion  when 
plaintiff  Jumped  off  and  received  the  injury. 
It  seems  that  Mary  Dean  had  intended  to 
board  the  car,  bot  failed  to  do  so;  and  the 
supposition  is  that,  when  pUilntiff  discovered 
that  her  sister  had  been  left  behind,  she 
Jumped  off  in  order  to  Join  her. 

It  also  appears  that  in  the  receipt  executed 
by  plaintiff  to  the  defendant  for  $50  in  cash 
and  the  amount  of  the  doctor's  bill,  which 
were  agreed  to  be  accepted  in  full  settlement 
and  release  of  all  claim  to  damages  against 
the  defendant  she  admitted  that  the  injury 
was  the  result  of  her  stepping  from  a  mov- 
ing car.  It  further  appears  ftom  a  contem- 
poraneous report  of  the  accident  made  by  the 
conductor  of  the  street  car  (produced  on  cross- 
examination  of  one  of  defendant's  witnesses) 
that  the  car  was  rannlng  at  the  rate  of  six 
or  eight  miles  an  hour  when  the  plaintiff  was 
injured. 

In  the  case  of  Preston  ▼•  Otey,  88  Va.  491, 
14  S.  B.  68,  it  was  held  that  a  party's  admis- 
sion was  so  inconsistent  with  his  contention 
that  a  verdict  in  his  favor  ought  to  be  set 
aside  as  against  the  evidence.  And  the  court 
said  in  the  case  of  N.  &  W.  R.  Co.  v.  Poole, 

100  Va.  148,  40  S.  E.  627,  at  page  168,  100 
Ya.,  page  629,  40  &  B.:  "Where  damages  are 
claimed  for  injuries  which  may  have  resulted 
from  oile  of  two  causes,  for  one  of  which  the 
defendant  is  responsible,  and  for  the  other  of 
which  it  is  not  responsible,  the  plaintiff  must 
flail  if  his  evidence  does  not  show  that  the 
damage  was  produced  by  the  former  cause. 
And  he  must  also  fail  if  it  is  Just  as  probable 
that  the  damages  were  caused  by  the  one  as 
by  the  other,  since  the  plaintiff  is  bound  to 
make  out  his  case  by  a  preponderance  of  the 
evidence."     Searles  t.  Manhattan  Ry.  Co., 

101  N.  Y.  661,  6  N.  B.  66;  1  Shear.  &  Red.  on 
Neg.  f  67;  C.  ft  O.  Ry.  Co.  T.  Sparrow*  98  Va. 
640,  641,  87  8.  B.  802. 

The  rule  in  this  chiss  of  cases  is  that  the 
evidence  must  show  more  than  a  probability 
of  actionable  negligence  on  the  part  of  the 
defendant  Nevertheless  the  admission  of 
the  plaintiff,  and  the  testimony  of  two  of  her 
witnesses,  Godfrey  Watkins  and  George  Wil- 
liams, are  so  opposed  tD  her  own  testimony 
and  theory  of  the  cause  of  the  accident  that 
It  is  impossible  for  the  court  to  determine 
with  any  degree  of  reliability  which  should 
be  accepted  as  true.  It  Is  obvious,  therefore, 
that  any  conclusion  that  might  be  reached  in 
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the  case  farorable  to  plaintifl  would  not  be 
warranted  by  any  certain  eyldence,  but 
wonld  be  based  upon  copijectnre  merely* 

Upon  the  first  Issne,  in  view  of  the  contza- 
dictory,  confused,  and  Inconclnsire  character 
of  the  testimony  of  the  plaintiff,  and  her  wit- 
nesses, without  regard,  to  the  connteryailing 
eyidencd  of  the  defendant  the  yerdict  of  the 
jury  was  a  plain  deriatlon  from  Justice  and 
the  right  of  the  case.  As  remarked,  there 
was  no  reliable,  substantial  eyldence  to  sup* 
port  the  yerdict,  and  the  action  of  the  court 
in  setting  it  aside  was  without  error. 

The  remaining  ground  of  defense,  as  stat- 
ed, is  that  plaintiff  had  receiyed  the  sum  of 
S50,  and  payment  of  the  doctor's  bill,  in  sat- 
isfaction of  all  claims  and  demands  against 
the  defendant 

The  settlement  was  made  on  July  26, 1901, 
and  the  action  was  not  brought  until  April  of 
the  ensuing  year.  Plaintiff  receiyed  the  mon- 
ey and  executed  the  release  without  any  sug- 
gestion that  she  was  a  minor  at  that  time. 
That  contention  was  made  for  the  first  time 
when  the  action  was  instituted.  While  the 
eyldence  to  sustain  that  issue  is  based  upon 
the  memory  of  unintelligent  witnesses  and  is 
unsatisfactory,  the  ylew  already  taken  by  the 
court  of  the  other  branch  of  the  case  renders 
a  consideration  of  the  second  ground  of  de- 
fense unnecessary. 

Upon  the  whole  case,  the  judgment  com- 
plained of  is  without  error,  and  must  be  af- 
firmed* 


(97  S.  G.  641) 

BLACKWELL  t.  McNINOH. 

(Supreme  Court  of  South  Om>lina«   Dec  1« 
1908.) 

*   APPBAL-REVIBW-PINDINO    BY    MASTER^ 
QUBBTIONQ  NOT  RAISED  BBLOW-" 
PAYMENT— BVIDENCK. 

1.  A  finding  by  the  master,  affirmed  by  the 
drcait  jadge  on  reference  In  an  action  on  an  un- 
secured note,  cannot  be  reyiewed  on  appeal. 

2.  An  objection  that  the  usury  statute  does 
not  apply  to  the  note  in  salt  cannot  be  consid- 
ered wjien  not  raised  below. 

3.  In  an  action  on  a  note,  eyldence  considered, 
and  Jteld  insufficient  to  show  payment  in  full  by 
personal  senrlces  rendered  under  an  agreement. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;  Buchanan,  Judge. 

Action  by  Thomas  R.  Blackwell  against 
Jamee  R.  McNinch.  Decree  for  defendant^ 
and  plahitiff  appeals.    Modified. 

Wm.  N.  Graydon,  for  appellant. 


JONES,  J.  This  is  an  appeal  from  a  decree 
ot  the  circuit  court  aflOrming  the  report  of 
tbe  master,  to  whom  all  issues  of  law  and 
foct  had  been  referred.  The  master's  report 
^^as  as  follows: 

''This  is  an  action  to  foreclose  a  mortgage 
and  a  suit  on  two  unsecured  notes.    It  apr 


pears  that  on  the  2l8t  day  of  Noyember,  1889, 
one  John  I.  McGhee  held  a  mortgage  oyer 
certain  lands  of  defendant  to  secure  the  sum 
of  $1,440,  eyidenced  by  three  notes  bearing 
interest  at  7  per  cent  On  these  papers  were 
indorsed  two  payments,  amounting  together 
to  $105.35.  It  seems,  after  a  calculation  was 
mad^  Jdbn  L  McGhee  agreed  with  James  R. 
McNinch,  the  mortgagor  afid  defendant  here- 
in, to  take  $500  for  the  debt  James  R.  Mc- 
Ninch, not  hayhig  all  the  money  with  which 
to  take  up  the  mortgage,  had  Thomas  R. 
Blackwell,  the  plalntlfP,  to  adyance  a  part 
of  It  It  is  alleged  in  the  complaint  that  the 
plaintiff,  at  the  request  of  the  defendant, 
advanced  $462  and  the  defendant  $38,  and 
the  papers  were  assigned  to  the  plaintiff  by 
John  I.  McGhee.  It  is  further  alleged  in 
the  complaint  that  in  order  to  show  the 
amount  paid  by  the  plaintiff  and  to  show  the 
amount  of  interest  agreed  to  be  paid  by  the 
defendant  the  said  James  R.  McNinch  exe- 
cuted and  deliyered  to  the  plaintiff  his  note 
for  $4Q2,  payable  one  year  after  date,  with 
interest  from  maturity  at  ten  per  cent,  per 
annum.  The  defendant  admits  the  execution 
of  this  note  and  the  payment  thereon  of 
$121.74  on  November  11,  1893,  but  denies 
the  payment  of  $10,  October  27, 1898;  alleges 
that  the  plaintiff  advanced  only  $420,  and  he 
(the  defendant)  advanced  $80;  and  pleads 
usury.  For  a  further  defense  the  defendant 
says  that  on  account  of  and  by  reason  of  cer> 
tain  services  he  rendered  the  plaintiff  at  the 
request  of  the  plaintiff  and  by  an  agreement 
with  the  plaintiff,  the  said  debt  had  been 
fully  paid,  and  the  defendant  pleads  the  same 
in  satisfaction  and  payment  thereof.  As  to 
the  two  $165  notes  sued  on:  The  defendant 
admits  the  execution  of  both  notes;  alleges 
that  he  receiyed  only  $150  on  each,  that  $15 
in  each  was  usurious  interest  added,  pleads 
payment  and  usury,  and  sets  up  a  counter- 
claim for  $60  excess  Interest 

"From  a  careful  consideration  of  the  testi- 
mony, I  find  as  matters  of  fact: 

"First  That  of  the  $500  paid  John  I.  Mc-  • 
Ghee  for  the  assignment  of  the  mortgage 
herein  sued  on  Thomas  R  Blackwell,  the 
plaintiff,  advanced  $420,  and  the  defendant 
James  R.  McNinch,  $80.  Mr.  and  Mrs.  Mo 
Nlnch  both  swear  that  McNinch  adyanced 
$80  of  this  $500  and  Blackwell  adyanced 
$420.  The  interest  on  $420  for  one  year  at 
ten  per  cent  is  $42,  and  $42  added  to  $420 
makes  $462,  the  principal  of  the  note  sued 
on,  and  which  does  not  bear  Interest  until 
after  maturity,  a  year  from  the  date.  Wheth- 
er Mr.  Blackwell  advanced  $420  or  $462,  the 
plea  of  usury  falls,  since  ten  per  cent  was 
legal  at  the  time,  whether  Interest  was  col* 
lected  before  or  after  maturity. 

"Now,  as  to  the  other  defense,  to  wit  the 
services  the  defendant  claims  paid  this  debt 
The  testimony  shows  that  the  defendant 
moyed  on  the  plaintiff's  plantation  in  1887, 
and  Uved  there  until  1900.    He  Uyed  there 
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as  a  renter  a  part  of  the  time  and  as  a  crop- 
per a  part  The  plaintiff's  place  was  a  nine 
or  ten  horse  farm.  In  1887  the  plaintiff 
moved  off  his  place  to  Due  West,  and  had 
the  defendant  move  in  the  house  vacated  by 
himself.  The  defendant  was  subsequently 
put  in  charge  of  the  whole  place  as  overseer 
or  keeper,  and  rendered  valuable  service  to 
Mr.  Blackwell,  the 'plaintiff,  in  keeping  up 
the  plantation,  by  ditching,  terracing,  and  re- 
pairing and  building  houses,  for  which  Mr. 
Blackwell  was  to  c<Mnpensate  him;  and- that 
Mr.  Blackwell,  In  1894,  upon  the  defendant 
offering  to  pay  him  money  on  this  mortgage 
debt,  refused  to  accept  the  money,  and  told 
the  defendant  that,  if  he  would  remain  on  the 
place,  and  continue  to  render  services  for  the 
unexpired  term  of  ten  years,  he  would  sur- 
render him  the  mortgage  marked  satisfied,  in 
consideration  of  his  services.  The  prepon- 
derance of  the  testimony,  to  my  mind^  estab- 
lishes the  fact  that  John  B.  McNinch  ren- 
dered these  services  alleged  to  have  been 
rendered  the  plaintiff,  and  that  the  plaintiff 
agreed  with  the  defendant  to  accept  these 
services  in  payment  of  the  mortgage  debt, 
and  I  so  find. 

"As  to  the  note  for  $165,  dated  January  80, 
1894,  I  find  from  the  testimony  that  it  had 
been  paid.  That  the  said  note  was  usurious, 
in  that  the  original  debt  was  $160,  and  $15  as 
Interest  for  one  year  was  added  as  interest 
oh  $150.  This  note  was  given  for  money  and 
supplies  to  be  advanced,  but,  being  included 
in  the  1894  account  of  Blackwell  against  Mc- 
Ninch, which  account  appears  to  have  been 
settled  by  compromise,  I  cannot  find  that 
the  $15  Interest  was  paid  as  Interest;  hence 
the  counterclaim  as  to  this  note  is  disallow- 
ed. 

"As  for  the  $165  note  of  April  8,  1896,  I 
find,  as  a  matter  of  fact,  from  a  careful  con- 
sideration of  the  testimony  and  a  comparison 
of  the  papers  offered  in  evidence,  that  this 
note  has  been  fully  paid,  and  the  said  note 
was  usurious,  in  that  $15  was  added  as  in- 
terest for  less  than  a  year's  time  on  $150. 
The  counterclaim  to  this  note  is  sustained 
for  twice  the  difference  in  interest  at  eight 
per  cent  and  ten  per  cent,  to  wit  in  the  sum 
of  $6. 

"Upon  the  foregoing  findings  I  conclude  as 
matter  of  law:  (1)  That  the  complaint  here- 
in be  dismissed,  with  costs.  (2)  That  the 
defendant  have  Judgment  against  the  plain- 
tiff for  $6.  (3)  That  the  mortgage  herein 
sued  on  be  delivered  up  and  marked  satis- 
fied of  record.*' 

The  exceptions  relate  merely  to  the  findings 
of  fact  With  respect  to  the  unsecured  notes 
of  $165  each,  we  regard  the  conclusion  of  the 
circuit  court  as  final.  The  action,  in  so  far 
as  it  relates  to  these  notes,  is  one  at  law, 
and  no  equitable  defense  is  Involved.  The 
plaintiff,  having  waived  trial  by  jury,  is 
bound  by  the  determination  of  the  facts  by 
the  drcuit  court;  and  this  court  has  no  power 


to  review  such  findings  of  fact  in  an  action  at 
law. 

We  have  not  considered  the  point  present- 
ed In  argument  by  appellant's  counsel  that  as 
to  these  notes  wMch  were  executed  prior  to 
March  2,  1898,  the  usury  law  was  repealed 
under  section  1664,  Ck>de  1902  (Act  1898,  22 
8t  at  Large,  p.  749),  for  the  reason  that  it 
does  not  appear  that  such  question  was  rais- 
ed before  or  considered  by  the  circuit  court, 
nor  is  there  any  exception  spedflcally  raishig 
such  question. 

With  respect  to  the  foreclosure  of  the 
mortgage*  the  action  Is  equitable,  and  this 
court  may  reverse  the  findings  of  fact  there- 
in if  such  findings  are  against  the  prepon- 
derance of  the  evidence.  A  careful  consid- 
eration of  the  testimony  leads  us  to  the  con- 
clusion that  the  circuit  court  was  In  error 
in  dismissing  the  complaint  in  foreclosure 
upon  the  ground  stated— that  defendant  ren- 
dered services  to  plaintiff,  and  that  plaintiff 
agreed  with  defendant  to  accept  these  serv- 
ices in  payment  of  the  mortgage  debt  The 
complaint  thus  alleges  the  agreement  In 
question:  "That  in  November,  1893,  upon 
the  occasion  of  making  the  payment  of 
$121.74,  mentioned  in  paragraph  5  of  the 
complaint  the  plaintiff  promised  and  agreed 
with  defendant  that  if  he  would  continue  In 
the  performance  of  the  services  hereinabove 
mentioned  until  ten  years  had  elapsed  from 
the  time  when  defendant  moved  on  the 
lands,  as  herein  stated,  that  plaintiff  would 
satisfy  in  full  the  Indebtedness  of  defend- 
ant to  plaintiff,  evidenced  by  the  papers  set 
out  in  paragraph  4  of  the  complaint,  and 
the  same  cancel  and  deliver  to  this  defend- 
ant" The  only  testimony  offered  to  estab- 
lish this  alleged  agreement  was  by  the  de- 
fendant alone,  who  testified  as  follows:  ''In 
1894,  I  offered  to  pay  Mr.  Blackwell  money 
on  the  land*  and  he  refused  to  take  it  say- 
ing that  I  had  helped  him  four  years,  and. 
If  I  made  out  the  ten  years,  he  would  give 
me  up  the  mortgage.  He  said  he  would  pay 
me  If  I  would  go  ahead  and  help  him  out 
I  had  worked  Ave  or  six  years  when  he 
promised  to  give  me  the  mortgage.  I  had 
worked  on  and  kept  up  the  place  f<^  a  littie 
over  four  years."  The  defendant  further 
testified  that  his  services  were  worth  $400 
for  the  whole  time  he  was  on  plaintiff's 
place,  if  we  limit  the  time  of  his  services  to 
10  yeara  According  to  defendant's  estimate, 
his  services  were  worth  $40  per  year.  It 
does  not  appear  at  what  time  in  1894  this 
alleged  agreement  was  made;  but,  after 
crediting  the  mortgage  on  November  U* 
1893,  with  the  payment  of  $121.74,  the  an- 
nual Interest  of  the  balance  of  the  debt  ex- 
ceeded the  annual  value  of  the  servicesr-a 
very  lmi»t>bable  contract,  to  say  the  least  of 
it  The  plaintiff  testifies:  "In  1894  I  never 
offered  to  give  the  mortgage  to  McNinch  for 
services.  Never  did  make  any  auch  con* 
tract  with  hinu"    Remembering    that    the 
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burden  of  proof  rested  iipon  the  defendant 
to  eetablish  tbe  alleged  agreement,  and  In 
▼lew  of  the  nnreasonabienesB  of  such  a  con- 
tract»  we  do  not  think  It  could  fairly  be  well 
said  that  the  preponderance  of  the  evidence 
was  against  the  plaintiff,  an  unlmpeached 
witness,  who  positively  denied  having  made 
any  such  contract.  But  there  is  a  strong 
circumstance  in  the  case  which  corroborates 
the  plaintiff,  and  is  wholly  inconsistent  with 
the  defendant's  version.  It  appears  that  in 
1889  the  plaintiff  assigned  this  mortgage  to 
a  Mr.  Todd  as  collateral  security,  after  pro- 
curing from  defendant  the  receipt  of  $121.74 
for  payment  of  November  U,  1893,  for  the 
purpose  of.  placing  upon  the  mortgage  all 
proper  credits,  in  accordance  with  the  de* 
mand  of  Mr.  Todd.  The  defendant  thus  tes- 
tifies as  to  this  circumstance:  *'In  1899,  in 
February,  Mr.  Blackwell  came  down  to  my 
house  for  the  $121.74  receipt  Said  he  want- 
ed to  credit  it  on  the  mortgage,  so  lie  could 
use  the  mortgage  with  Mr.  Todd.  I  asked 
him  what  Todd  was  doing  with  my  papers. 
He  said  he  was  going  to  place  the  paper 
with  Todd  as  collateral  security.  He  want- 
ed money,  and  Todd  would  not  take  it  with- 
out all  credits  being  put  on  it  He  [Mr. 
Blackwell]  never  said  I  was  not  entitled  to 
tbe  mortgage.  When  he  asked  me  for  the 
receipt,  I  asked  him  what  business  Todd 
had  with  my  papers,  and  he  asked  if  I  would 
not  loan  him  $500.  He  said  he  would  not 
let  me  suffer,  and  I  gave  him  the  receipt  the 
next  morning."  The  defendant  further  tes- 
tified: **When  Mr.  Blackwell  came  for  the 
receipt  I  nev^  forbade -to  pledge  the  mort- 
gage to  Mr.  Todd,  but  I  told  Blackwell  it 
was  my  mortgage.  I  never  told  Mr.  Todd 
tbe  mortgage  was  paid."  With  reference  to 
this  matter  the  plaintiff  testified:  ''When  I 
called  on  McNlnch  for  the  $121.74  receipt, 
he  did  not  hesitate  to  give  it  to  me.  He 
never  laid  any  claim  to  the  mortgage."  The 
fact  that  the  defendant  aided  plaintiff  in 
1899  tn  placing  all  proper  credits  upon  the 
mortgage  with  a  view  to  enable  him  to  as- 
sign it  as  collateral  to  a  third  person,  is 
wholly  inconsistent  with  the  idea  that  the 
mortgage  was  then  paid  by  the  services  ren- 
dered. We  have  not  considered  in  this  con- 
nection the  statute  of  frauds,  which  forbids 
action  upon  any  agreement  that  is  not  to  be 
performed  within  one  year,  unless  the  agree- 
ment be  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,  as  no  question  has 
been  raised  with  reference  to  said  statute. 
The  circuit  court  therefore  erred  in  holding 
tbat  the  mortgage  was  paid  by  the  services 
alleged  to  have  been  rendered  under  such  an 
a^^reement  and  in  dismissing  the  complaint 
Subject  to  what  we  shall  hereafter  direct, 
tbe  plaintiff  was  entitled  to  a  decree  of  fore- 
closure for  the  sum  of  $462,  with  interest 
from  November  21,  1890,  as  stipulated,  less 
credit  of  $121.74,  November  11,  1893,  and 
tbe  credit  of  $1«,  October  27»  1898^  admitted 


by  plaintiff,  although  d^iied  by  defendant, 
and  less  also  the  amount  of  $0,  allowed  as  a 
counterclaim  by  the  master  and  circuit  court 
in  the  action  on  the  unsecured  notes.  Equi- 
ty requires  that  the  mortgage  debt  should  be 
credited  or  reduced  by  whatever  amount 
plaintiff  is  justly  liable  to  pay  defendant  for 
services  rendered.  But  as  neither  the  mas- 
ter nor  the  circuit  court  has  made  any  find- 
ings as  to  the  value  of  such  services  and 
plaintlfTs  liability  to  pay  therefor,  independ- 
ent of  the  alleged  special  agreement,  which 
defendant  failed  to  establish,  we  are  not 
prepared  to  finally  dispose  of  the  case,  and 
will  remand  it  for  an  inquiry  into  those  mat- 
ters. 

The  Judgment  of  the  circuit  court,  in  so 
far  as  it  relates  to  the  unsecured  two  notes 
of  $105  each,  is  affirmed;  but  in  so  far  as  it 
relates  to  the  foreclosure  of  the  mortgage  it 
is  reversed,  and  the  case  is  remanded  for 
such  further  proceedings  as  may  be  proper 
to  carry  out  the  views  herein  announced. 


(67  S.  C.  668) 
MILPORD  V.  MII^OBD. 

Supreme  Court  of  South  Carolina.    Joly  9, 
1903.) 

USURY— BVIDBNCK— PAYMENT   OF   NOTE— AP- 
PLICATION  OF  USURIOUS  INTEREST. 

1.  In  an  action  to  foreclose  a  mortgage,  evi- 
dence hM  to  show  tbat  an  amount  added  to  the 
notes  given  for  the  price  of  land  rendered  them 
usurious. 

2.  Where  a  debtor  agrees  that  certain  pay- 
ments shall  be  applied  to  certain  notes  as  pay- 
ment in  full,  and  they  are  canceled  and  turned 
over  to  him,  he  cannot  thereafter  claim  that 
usurious  interest  was  collected  on  the  notes. 

3.  Where  a  contract  under  which  certain  notes 
secured  by  mortgage  were  given  is  held  usurious, 
and  some  of  the  notes  have  been  paid  in  full 
and  surrendered,  the  debtor  cannot,  by  way  of 
counterclaim,  have  the  penalty  for  usurious  in- 
terest thus  collected  credited  on  the  balance  of 
the  principal  due,  but  the  creditor  is  entitled  to 
Judgment  for  balance  of  the  principal,  but  with- 
out costs. 

4.  Where,  in  action  on  notes,  defendant  sets 
up  counterclaim  for  usurious  interest,  and  the 
court  finds  as  a  matter  of  fact  that  there  has 
been  no  payment  of  usurious  interest,  and  de- 
fendant does  not  appeal,  there  is  no  material 
error  in  failing  to  consider  the  counterclaim. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;  Joseph  A.  McCollough, 
Special  Judge. 

Suit  by  Joseph  H.  Milford  against  John  R. 
Biilford.  From  a  decree,  pUtintlfr  appeals. 
Modified. 

Plaintifr  appeals  on  following  exceptions, 
charging  error: 

"(1)  In  overruling  the  sixth  exception  to  the 
report  of  the  master,  which  exception  char- 
ged that  the  master  erred  in  his  findings  as 
follows,  to  wit:  'Sixth.  In  holding  that  the 
additional  amount  inserted  in  the  notes  was 
illegal  interest^  instead  of  holding  that  it 
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went  to  make  up  the  credit  portion  of  the 
land  sold;'  the  error  being  that  the  testimony 
of  both  the  plaintiff  and  the  defendant  was 
that  $2,251.20  was  the  sum  agreed  on  by 
them  as  the  credit  price  of  the  said  tract  of 
land. 

"(2)  In  overmling  the  seventh  exception 
of  the  plaintiff  to  the  report  of  the  mastert 
which  exception  charged  that  the  master  err- 
ed in  his  ILndings  as  follows,  to  wit:  'Sev* 
enth.  In  not  holding  that  the  vendor  and  pmv 
chaser  of  land  have  the  right  to  insert  in 
their  contract  an  additional  sum  in  considera- 
tion of  credit  extended  by  the  vendor*  and 
the  fact  that  it  is  a  certain  percentage  on  the 
purchase  money  cannot  make  any  differencOp 
unless  it  Is  provided  in  the  contract  that  it 
shall  be  payable  under  the  name  of  interest^ 
the  error  being  that  the  statute  against  usury 
forbids  the  charging,  taking,  agreeing  upon, 
or  allowing  a  greater  rate  of  interest  than 
seven,  or  eight,  or  ten  per  centum  per  annum 
for  the  hiring,  lending,  or  use  of  money  or 
other  commodity,  and  does  not  apply  at  all 
to  land;  and  the  decisions  of  this  court  be- 
ing that  an  additional  sum  may  be  charged 
or  agreed  upon  for  the  credit  portion  of  the 
purchase  money  on  sale  of  a  tract  of  land, 
unless  It  Is  charged  or  agreed  upon  as  inter- 
est by  name. 

"(8)  In  not  holding  that  the  testimony  In 
this  case  shows  that  $2,251.20  was  the  credit 
price  of  the  land  as  agreed  upon  by  the  ven- 
dor and  purchaser,  and  the  fact  that  a  differ- 
ent consideration  was  expressed  in  the  deed 
could  not  change  the  rights  and  liabilities 
of  the  parties,  the  real  consideration  being 
set  out  in  the  notes  and  mortgage,  and  it 
being  competent  for  the  real  consideration  to 
be  proved  by  parol. 

**(4)  In  overruling  the  plaintiff's  ninth  ex- 
ception to  the  report  of  the  master,  which 
exception  charged  that  the  master  erred  in 
his  findings  as  follows,  to  wit:  'Ninth.  In  not 
holding  that  the  defense  of  usury  cannot  be 
set  up  to  the  first  two  notes  in  this  action, 
for  the  two  reasons  that  the  action  is  not 
brought  on  the  first  two  notes  or  the  first 
three  notes,  but  on  the  last  three,  and  that 
the  money  paid  by  the  defendant  was  applied 
by  agreement  of  the  parties  to  the  principal 
and  interest  due  on  the  first  three  notes, 
leaving  a  balance  due  on  the  third  note  of 
$40,  and  that  the  contract  was  fully  executed 
as  to  such  three  notes;'  the  error  being  that 
the  testimony  of  both  the  plaintiff  and  the 
defendant  was  that  by  agreement  made  be- 
tween them  the  first  nine  payments  were  ap- 
plied to  the  face  of  the  first  note,  with  in- 
terest thereon  at  ten  per  centum  per  annum 
until  it  was  paid  in  full;  then  to  the  amount 
due  on  the  second  note  according  to  its  face^ 
with  interest  thereon  at  ten  per  centum  per 
annum,  untU  It  was  paid  In  full;  and  then 
to  the  amount  due  according  to  the  face  of 
the  third  note,  with  Interest  thereon  at  ten 
per  centum  per  annum,  leaving  a  balance  due 


thereon  of  $48.^;  and  that  the  defendant 
made  no  complaint  except  that  there  was  an 
error  in  the  date  of  a  credit,  which  he  did  not 
try  to  correct 

*'{C)  In  overruling  the  plaintifrs  tenth  ex- 
ception to  the  master's  report,  which  exc^ 
tion  charged  that  the  master  erred  in  his 
findings  as  follows,  to  wit:  'Tenth.  In  finding 
and  holding  that  there  is  due  upon  the  mort- 
gage debt  only  $638.40, .  whereas  he  should 
have  held,  under  the  evidence  submitted  in 
this  case,  including  the  written  papers,  that 
there  is  due  thereon  more  than  $1,100;'  tlie 
error  being  that  the  parties  hereto  applied  to 
the  first  three  notes  and  interest  the  sum  of 
$1,807.87,  leaving  a  balance  due  thereon  of 
$48.92,  besides  the  whole  amount  due  on  the 
other  three  notes,  to  wit,  on  the  fourth  note, 
$275,  on  the  fifth  note,  $320,  and  on  tbe 
sixth  note,  $362;  and,  if  all  interest  should 
be  disallowed,  the  plaintiff  would  still  be  en- 
titled to  judgment  for  over  $900. 

"(6)  In  sni|tainlng  tbe  defendant's  second 
exception  to  the  master's  report,  which  chai^ 
ged  that  the  master  erred  in  his  findings  as 
follows,  to  wit:  'Second.  The  master  should 
have  found  as  matter  of  tact  that  aU  pay- 
ments were  made  on  the  debt,  and  according- 
ly applied  the  payments  made  to  the  dis- 
charge of  the  principal  debt  without  interest 
or  costs;*  the  error  being  that  his  honor 
should  not  have  considered  at  all  an  excep- 
tion which  does  not  specifically  point  out  the 
error  complained  of,  and  that  all  the  testi- 
mony submitted  both  by  the  defendant  and 
the  plaintiff  showed  that  the  first  nine  pay- 
ments were  applied  by  agreement  of  the  par- 
ties first  to  the  interest  at  ten  per  centum 
per  annum  on  the  first  three  notes,  and  then 
to  the  principal  due  thereon,  leaving  a  bal- 
ance of  $48.92  due  on  the  third  note;  and 
therefore  the  said  exceptions  should  have 
been  sustained  at  most  only  as  to  the  tenth 
payment  of  $100,  as  to  which  there  was  no 
application  made  by  the  parties. 

"(7)  In  finding  and  holding  that  the  evi- 
dence showed  that  the  purchase  price  of  the 
land  was  only  $1,632,  whereas  he  should  have 
held  that  the  testimony  offered  by  both  par- 
ties showed  that  the  credit  purchase  price  of 
the  land  was  $2,251.20. 

"(8)  In  finding  and  holding  that  *at  the  time 
these  payments  were  made  nothing  was  said 
as  to  their  application*;  the  said  finding  be- 
ing irrelevant  to  the  questions  in  the  case,  as 
they  had  the  right  to  make  the  application 
of  the  payments  at  the  time  they  were  made 
or  at  any  time  thereafter,  and,  the  defendant 
having  consented  to  such  application  and  ap- 
propriation, he  is  bound  thereby,  and  cannot 
now  be  allowed  to  question  it. 

"(9)  In  finding  and  holding  that  the  plain- 
tiff does  not  base  his  actions  on  the  theory 
that  those  two  notes,  including  tnurloos  In- 
terest, had  been  paid;  no  exertion  or  objee- 
tion  on  that  ground  having  been  made  by  tbe 
defendant,  and  the  testimony  of  both  the 
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plaintiff  and  tbe  defendant  admitted  without 
objection  by  the  defendant;  showing  that  the 
first  nine  payments  made  were  applied  by  the 
parties  to  the  interest  at  ten  per  cent  and 
the  principal  due  on  the  first  three  notea 

"(10)  In  not  finding  and  holding  that,  where 
BOTeral  notes  of  a  series  are  paid  and  taken 
np,  and  the  suit  is  brought  on  the  remaining 
notes  of  the  series,  the  contract  as  to  the 
notes  so  paid  off  must  be  held  to  be  executed, 
and  the  plea  of  nsnry  in  such  notes  so  paid 
cannot  be  allowed  in  the  suit  on  the  remain- 
ing notes. 

"(11)  In  finding  and  holding  that  the  sev^al 
notes  mentioned  in  the  complaint  were  evi- 
dences of  one  contract,  the  said  finding  be- 
ing Irrelevant  to  the  issues  before  the  court, 
and  the  testimony  being  that  the  parties 
treated  them  as  separate  and  distinct  trans- 
actions, and  they  being  such  in  fact 

"(12)  In  holding  that  the  plaintiff  must  be 
bound  by  the  allegations  of  his  complaint  as 
to  the  sufficiency  of  the  payments  made  to 
pay  off  the  principal  and  interest  of  certain 
of  the  notes,  not  applying  the  same  rule  to 
the  allegations  made  by  the  defendant  in  his 
answer,  and  then  disregarding  the  testimony 
of  both  the  plaintiff  and  defendant  on  that 
point,  which  was  admitted  without  objection 
w  exception  on  the  part  of  the  defendant 

"(13)  In  finding  and  holding  that  the  plain- 
tiff can  only  recover  the  principal  sum, 
amount  or  value  so  lent  or  advanced,  without 
any  interest  which  amount  is  $1,632;  there 
being  no  evidence  that  any  amount  was  lent 
or  advanced*  but  that  the  land  was  sold  for 
a  certain  credit  price,  and  the  plea  of  usury 
being  applicable  only  to  so  much  of  the  sum 
stated  in  each  note  as  was  reserved  as  inter- 
est eo  nomine. 

"(14)  In  finding  and  holding  that  at  the 
time  these  various  payments  were  made 
there  was  no  direction  as  to  their  application, 
and  the  plaintiff  was  therefore  bound  to  ap- 
ply them  to  such  legal  obligation  as  he  held 
against  the  defendant  such  legal  obligation 
being  the  purchase  price  of  the  land,  to  wit 
$1,632;  such  finding  being  erroneous  in  the 
following  particulars:  (a)  In  ighoring  the 
principle  that  where  the  rights  of  third  per- 
sons are  not  in  question,  the  parties  to  a  con- 
tract for  the  payment  of  money  may  make 
any  application  of  money  paid  by  the  debtor 
that  they  may  see  proper  to  make,  and  that 
such  application  may  be  made  by  them  either 
at  the  time  of  payment  or  at  any  subsequent 
time,  and  when  so  made,  neither  party  has 
the  right  afterwards  to  repudiate  it  (b) 
The  said  parties  did,  in  fact  make  a  differ- 
ent application  of  the  payments  from  the  one 
his  honor  tliinks  should  have  been  made,  and 
they  had  the  legal  right  to  make  it.  (c)  In 
holding  tiiat  the  purchase  price  of  the  land 
was  $1,632,  when  the  undisputed  testimony 
both  of  the  plaintiff  and  the  defendant  was 
that  it  was  $2,251.20. 

"(15)  In  making  the  following  findings  in 
ids  said  decree,  to  wit:  'I  further  conclude 
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from  the  pleadings  and  testimony  that  there 
has  been  no  application  of  said  payments 
or  any  part  of  them,   to  nsurions  Interest. 

•  •  •  I  have  some  doubts  as  to  whether 
or  not  the  parties  could  subsequently  consent 
to  their  application  to  usurious  interest,  when 
no  such  application  was  made  at  the  time. 

*  *  *  Be  that  as  it  may,  I  am  satisfied 
from  this  testimony  tliat  no  such  agreement 
was  had,  and,  indeed,  by  his  complaint  the 
plaintiff  repudiates  any  such  theory.  The  de- 
fendant certainly  did  not  consent  to  such 
application,  and  the  fact  that  he  received 
the  notes  canceled  would  not  be  conclusive 
evidence  of  the  fact  for  the  reason  that, 
owing  only  so  much  of  the  no^es  as  repre- 
sented the  legal  debt  when  that  amount  was 
paid  he  would  be  entitied  to  a  surrender 
of  the  evidence  of  said  debt.  Besides  this,  he 
denies  that  any  such  application  was  made 
with  his  knowledge  and  consent'  The  errors 
in  said  findings  and  rulings  are  as  follows,  to 
wit:  (a)  In  finding  that  there  was  no  appli- 
cation of  the  payments  to  the  interest  at  ten 
per  cent,  and  that  the  defendant  did  not  con- 
sent to  such  application,  the  testimony  of  the 
defendant  on  that  point  being  as  follows:  1 
know  that  the  pajrments  had  been  put  on  the 
first  and  second  notes— that  the  $50  paid  the 
first  two  notes  and  some  on  the  third,  by  Mr. 
Giles'  calculation.  •  •  ♦  i  agreed  that 
the  first  notes  were  to  be  calculated  at  ten 
per  cent,  interest  and  the  amoimts  I  paid  to 
be  applied  on  these  first  notes.  The  error  in 
the  Giles  statement  was  a  credit  was  placed 
in  the  wrong  place.  I  don't  know  where  it 
was  and  how  much  it  was.'  fl))  In  doubting 
the  right  of  the  parties  to  agree  on  an  appli- 
cation of  payments  after  they  had  been  made, 
it  being  the  right  of  the  parties  to  make  such 
application  at  any  time,  if  the  rights  of  third 
parties  are  not  affected  thereby,  (c)  In  find- 
ing that  the  plaintiff  repudiates  such  theory, 
the  rule  being  that  both  parties  are  equally 
bound  by  the  allegations  of  the  pleadings,  and 
the  testimony,  which  was  admitted  *wlthoat 
objection,  showing  that  the  parties  had  made 
such  application,  (d)  In  holding  tliat  the  de- 
fendant owed  only  so  much  of  the  notes  as 
represented  the  legal  debt,  thus  finding  that 
a  debt  for  usurious  Interest  is  not  a  legal 
debt;  whereas  it  Is  respectfully  submitted 
that  an  agreement  to  pay  interest  in  excess 
of  the  amount  allowed  by  law  is  not  immoral 
and  not  Illegal  in  any  other  sense  than  a  debt 
barred  by  the  statute  of  limitations  is  illegal, 
namely,  that  the  law  will  not  lend  its  aid  to 
enforce  the  payment  of  it 

"(16)  In  finding  that  there  is  due  to  the 
plaintiff  on  the  mortgage  debt  only  the  sum 
of  $224.13,  whereas  he  should  have  found 
from  the  undisputed  testimony  in  the  case 
there  is  due  the  sum  of  at  least  $1,000." 

Graydon  &  Giles,  for  appellant  Sheppards 
&,  Grier,  for  respondent 

POPB,  O.  J.  This  appeal  involves  some 
alleged  errors  in  the  findings  of  fact  and  con- 
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elusion  of  law  in  the  decree  rendered  in  this 
case  by  Hon.  Joseph  A.  McColIongh,  pre- 
siding as  special  Judge  In  the  court  of  com- 
mon pleas  for  Greenwood  county.  We  do 
not  know  that  full  Justice  will  be  done  the 
parties  litigant  except  by  reproducing  in  this 
opinion  the  report  of  the  master  of  Green- 
wood county  and  the  decree  of  the  special 
Judge: 

"I  beg  leave  to  submit  the  following  re- 
port: 

**Thls  is  an  action  to  foreclose  mortgage 
given  November  26,  1890,  by  the  defendant 
to  the  plaintiff,  on  the  tract  of  land  mention- 
ed and  described  in  the  complaint,  to  secure 
the  payment  bt  six  promissory  notes  made  by 
the  defendant  to  the  plaintiff  for  the  alleged 
purchase  money  of  the  said  tract  of  land. 
The  said  notes  aggregate  $2,251.20,  which  is 
the  alleged  purchase  price  paid  for  the  said 
tract  of  land.  The  first  note  reads  as  follows: 
*$363.20.  On  or  before  November  26th,  1901, 
1  promise  to  pay  Joseph  H.  Milford  or  order 
the  sum  of  $363.20,  with  Interest  from  date 
of  maturity  until  paid  in  full  at  ten  per  cent 
per  annum.  Value  received,  in  first  payment 
of  136  acres  of  land  this  day  conveyed  to  me. 
This  note  secured  by  mortgage  this  Novem- 
ber 26th,  1890.  J.  R.  Milford.  Attest:  0.  A. 
G.  Waller.'  The  second  note,  of  same  date, 
was  for  $368.70,  due  November  26,  1892,  and 
provided  for  interest  from  date  of  maturity 
at  ten  per  cent,  per  annum.  The  third  note, 
of  the  same  date,  was  for  $370.70,  and  pro- 
vided for  interest  from  date  of  maturity,  to 
wit,  November  26,  1893,  at  ten  per  cent  per 
annum.  The  fburth  note,  of  the  same  date, 
for  $377.70,  provided  for  interest  from  date 
of  maturity,  to  wit  November  26th,  ten  per 
cent  per  annum.  The  fifth  note,  of  the 
same  date,  was  for  $388.20,  provided  for  in- 
terest from  date  of  maturity,  to  wit,  Novem- 
ber 26,  1895,  at  ten  per  cent,  per  annum. 
The  sixth  note,  of  the  same  date,  was  for 
$398.20,,  and  provided  for  interest  from  date 
of  maturity,  to  wit  November  26,  1896,  at 
ten  per  cent  per  annum.  The  complaint  al- 
leges the  following  payments,  which  are  ad- 
mitted to  be  correct:  (1)  November  18,  1891, 
$131;  (2)  November  12,  1892.  $190;  (3)  De- 
cember 19,  1892,  $75;  (4)  November  14,  1893, 
$200;  (5)  December  12,  1893,  $50;  (6)  No- 
vember 19,  1894,  $100;  (7)  October  26.  1895, 
$200;  (8)  December  21,  1895,  $50;  (9)  October 
17,  1896,  $400;  (10)  January  14,  1898,  $100. 
The  complaint  further  alleges  that  the  first 
nine  payments  above  set  out  were  sufficient 
to  pay  and  satisfy,  and  did  pay  and  satisfy, 
the  first  two  notes  above  mentioned,  and  the 
legal  interest  due  thereon,  and  also  the  legal 
interest  due  on  the  other  four  notes,  and  the 
plaintiff  canceled  and  delivered  to  the  de- 
fendant the  first  two  notes,  and  that  the  last 
payment  was  suflacient  to  pay  and  satisfy 
the  interest  due  on  the  said  last  four  notes, 
but  left  certain  sums  due  on  the  principal; 
that  there  is  now  due  and  unpaid  on  the  said 
debt    the   sum   of   $1,156.09,    with    interest 


thereon  from  the  14th  of  January,  1898.  The 
defendant  answering,  admits  the  execution 
of  the  said  six  notes  and  the  mcMrtgage,  and 
the  payments  as  above  set  out  but  denies 
that  the  purchase  price  of  the  said  tract  of 
land  was  $2,251.20,  and  alleges  that  it  was 
only  $1,632,  and  no  more.  The  defendant 
further  alleges  in  his  answer  that  to  each 
of  the  said  notes  was  added  a  usurious  and 
unlawful  interest  and  that  the  note  provided 
for  a  greater  rate  of  interest  than  seven  per 
cent  per  annum;  that  the  purchase  price 
was  $1,632,  and  that  the  excess  was  usurious 
and  unlawful  interest  added;  that  the  de- 
fendant has  paid  the  plaintiff  on  the  principal 
sum,  $1,632.  the  sum  of  $1,407.87,  leaving  due 
thereon  the  sum  of  $224.13,  without  Interest 
or  cost  The  defendant  pleaded  usury,  and 
sets  up  a  counterclaim  for  $1,107.14,  and  asks 
that  the  complaint  be  dismissed,  with  costs. 
The  plaintiff  replied,  denying  the  allegation 
of  the  counterclaim  and  pleading  the  statute 
of  limitations.  The  plaintiff  demurred  to  the 
defense  contained  in  the  answer,  and  also  to 
the  counterclaim,  on  the  ground  that  the  de- 
fense and  counterclaim  set  out  that  the  rate 
of  interest  was  greater  than  seven  per  cent 
only,  but  does  not  show  that  it  was  greater 
than  eight  per  cent,  and  does  not  show  what 
the  excess  was.  (Demurrer  overruled.)  The 
plaintiff's  attorney  moved  to  amend  his  reply 
by  inserting  *three'  instead  of  *8lx'  before 
'years.'    (Amendment  allowed.) 

"I  will  consider  first  the  question  of  usury. 
Section  1390  of  the  Revised  Statutes  [of  1883] 
is  as  follows:  'No  greater  rate  of  interest 
than  seven  per  cent  per  annum  shall  be 
charged,  taken,  agreed  upon  or  allowed  npon 
any  contract  arising  in  this  state  for  the 
hiring,  lending  or  use  of  money  or  other 
commodity,  except  upon  written  contract 
wherein  by  express  agreement  a  rate  of  in 
terest  not  exceeding  eight  per  cent  may  be 
charged.  No  person  or  corporation  lending 
or  advancing  money  or  other  commodity  upon 
a  greater  rate  of  interest  shall  be  allowed  to 
recover  in  any  court  of  this  state  any  portion 
of  the  interest  so  unlawfully  charged;  and 
the  principal  sum,  amount  or  value  so  lent 
or  advanced,  without  any  interest  shall  be 
deemed  and  taken  by  the  courts  of  this  state 
to  be  the  true  legal  debt  or  measure  of  dam- 
ages, to  all  intents  and  purposes  whatever,  to 
be  recovered  without  costs:  provided,  that  the 
provisions  of  this  section  shall  not  apply  to 
contracts  of  agreements  entered  into  or  dis- 
counts or  arrangements  made  prior  to  the 
first  of  March,  1890.'  As  the  notes  sued  on 
in  this  case  provide  upon  their  face  for  a 
greater  rate  of  interest  than  the  law  allowed, 
the  defense  of  usury  must,  theref(»e,  be  sus- 
tained, and  the  principal  sum  considered  the 
true  legal  debt 

"Now,  as  to  the  counterclaim.  The  plea 
of  the  statute  of  limitations  Is  overruled. 
Olaim  for  penalty  for  excepting  the  usurious 
interest  is  not  barred  in  three  years  when 
set  up  as  a  counterclaim.    Mortgage  Co.  v. 
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GlUam,  49  S.  a  845  [26  S.  E.  9Q0,  29  S.  E. 
203].  From  the  testimony  I  find  as  matters 
of  f&ct:  That  the  purchase  price  of  the  said 
tract  of  land  was  $1,632,  and  the  principal 
in  each  of  the  said  six  notes  was  as  follows: 
First  note,  $200;  second  note,  .$225;  third 
note,  $250;  fourth  note,  $275;  fifth  note,  $320; 
sixth  note,  $362~totaI,  $1,632.  That  to  the 
principal  of  each  of  the  said  notes  was  add- 
ed Interest  at  ten  per  cent  per  annum  upon 
certain  sums  of  principal.  The  testimony  of 
Mrs.  Mllford  clearly  shows  what  amount  of 
original  principal  was  taken  and  what  inter- 
est was  added,  the  usurious  interest  added 
being  the  difference  between  seven  per  cent. 
Interest  and  ten  per  cent,  interest  As  a 
matter  of  fact  I  find  the  amount  of  usurious 
Interest  received  by  the  plaintiff  from  the 
defendant  to  be  $155^25,  as  per  a  calculation 
to  be  attached  as  a  part  of  this  report  The 
fourth  payment  of  $200,  on  November  14, 
1893,  oveit>aid  the  first  note,  and  the  plain- 
tiff received  $65.89  excess  interest  The 
seventh  payment,  to  wit,  $200,  on  October 
26,  1895,  overpaid  the  second  note  by  $18.52, 
and  the  defendant  received  up  to  and  includ- 
ing this  payment  excess  Interest  in  all 
amounting  to  $158.25.  These  two  notes  were 
paid  In  full,  and  subsequently  canceled,  and 
delivered  to  the  defendant  As  matter  of 
law,  the  counterclaim  should  be  sustained  In 
twice  the  sum  of  $153.'25,  to  wit,  in  the  sum 
of  $306.50. 

"I  find  as  matters  of  fact  that  there  is  due 
and  unpaid  on  the  principal  sum  the  sum 
of  $63^40,  which  I  ascertained  by  taking 
from  the  principal  sum,  $1,632,  the  aggregate 
principal  of  the  first  two  notes,  to  wit,  $425, 
the  overpayment  of  the  $18.52  of  the  second 
note,  and  the  three  last  payments  made  by 
the  defendant  Wherefore  I  conclude  as 
matters  of  law  that  the  plaintiff  is  entitled 
to  a  judgment  of  foreclosure  in  the  sum  of 
$331.98,  the  difference  between  balance  of 
principal  sum  and  the  counterclaim  allowed, 
without  interest  and  cost 

"The  testimony  taken  is  herein  attached 
as  a  part  of  this  report 

"I  further  beg  leave  to  report  that  if  the 
usurious  interest,  to  wit  $65.89,  received  in 
the  payment  of  the  first  note,  November  14, 
1893,  is  barred  because  of  the  lapse  of  six 
years  before  the  commencement  of  this  ac- 
tion, then  in  that  event  the  counterclaim  al- 
lowed should  be  reduced  in.  the  sum  of  twice 
$66.89,  and  the  Judgment  of  foreclosure 
should  be  for  $463.76,  but  under  the  plead- 
ings my  views,  are  as  above  set  forth.  Still 
it  occurs  to  me  that  in  a  separate  action  to 
recover  the  penalty  for  the  receipt  of  usuri- 
ous interest  paid  six  years  prior  to  the  com- 
mencement of  the  action,  and  when  the  par^ 
ticular  note  upon  which  the  interest  is  re- 
ceived is  paid  in  full  six  years  prior  to  the 
suit,  the  claim  would  be  held  barred  by  the 
statute  of  limitations." 

The  decree  of  the  circuit  Judge  was  as  fol- 
lows: 


*'Thls  case  was  heard  by  me  upon  excep- 
tions to  the  master's  report,  both  on  the  part 
of  the  plaintiff  and  the  defendant  Inas- 
much as  the  report  of  the  master  contains  a 
full  and  clear  statement  of  the  case,  I  shall 
not  discuss  the  facts  in  detail,  and  content 
myself  in  confirming  the  master's  conclu- 
sions of  both  law  and  fact,  except  as  therein- 
after modified.  The  exceptions  both  on  the 
part  of  the  plaintiff  and  the  defendant,  in  so 
far  as  they  confiict  with  the  views  herein- 
after announced,  are  overruled. 

"The  principal  question  Involved  is  that 
of  usury.  I  concur  in  so  much  of  the  mas- 
ter's report  as  finds  the  debt  in  question 
usurious.  The  ten  per  cent  included  in  the 
several  notes,  which  notes  represented  the 
debt  for  the  purchase  money  of  the  land, 
was  Intended  as  interest,  and  therefore  clear- 
ly usurious.  According  to  the  testimony  on 
behalf  of  both  the  plaintiff  and  the  defend- 
ant, the  purchase  price  of  the  land  was  only 
$1,632,  and  no  more.  The  parties,  if  they 
had  so  desired,  could  have  fixed  the  price  at 
$2,251.20;  but  they  did  not  do  so.  It  appears 
that  the  plaintiff  has  paid  the  defendant  hx 
all  the  sum  of  $1,407.87,  and  I  believe  there 
is  no  dispute  as  to  this  fact  At  the  time 
these  payments  were  made,  I  find  from  the 
testimony  that  nothing  was  said  as  to  their 
application.  It  seems  that  some  time  after- 
ward the  parties  met  in  the  office  of  Mr. 
Giles,  and  a  calculation  was  submitted,  and, 
according  to  the  testimony  of  the  plaintiff, 
*Mr.  Giles  calculated  the  interest  on  them 
[the  notes],  and,  finding  that  enough  had 
been  paid  to  take  up  the  notes,  I  delivered 
them.'  These  notes  were  calculated  as  per 
their  face  value,  which  included  ten  per 
cent  Interest.  The  defendant  says  that  he 
protested  that  the  calculation  was  not  cor- 
rect hut  accepted  the  notes.  In  his  com- 
plaint the  plaintiff  does  not  base  his  action 
upon  the  theory  that  those  two  notes,  in- 
cluding usurious  interest,  had  been  paid. 
He  says  'that  the  first  nine  payments  above 
set  out  were  sufficient  to  pay  and  satisfy, 
and  did  pay  and  satisfy,  the  first  two  notes 
mentioned  above,  and  the  legal  Interest  due 
thereon,  and  also  the  legal  interest  due  on 
the  other  four  notes,  and  the  plaintiff  there- 
upon canceled  and  delivered  to  the  defend- 
ant the  said  first  two  notes.'  The  defend- 
ant denies  this  allegation  of  the  complaint, 
sets  up  his  counterclaim  for  usury,  and 
claims  that  all  of  the  payments  that  he  made 
should  be  credited  on  the  original  debt  of 
$1,632,  for  which  amount  the  plaintiff  should 
have  judgment,  without  interest  or  cost 

*1  conclude  as  matter  of  law  that  the  sev- 
eral notes  mentioned  in  the  complaint  were 
evidence  of  one  contract  See  Heyward  v. 
Williams,  63  S.  G.  470  [41  S.  E.  550].  The 
said  notes  upon  their  face  provide  for  a 
greater  rate  of  interest  than  the  law  allows, 
and  a  greater  rate  of  interest  than  the  law 
allows  was  claimed  upon  the  principal  and 
added  to  the  notes  at  the  time  they  were 
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drawn,  thereby  rendering  tbe  said  debt  usu- 
rious in  its  inception.  I  therefore  conclude 
In  this  action  that  the  plaintiff  can  only  re- 
cover as  against  the  defendant  the  principal 
sum,  amount,  or  value  so  lent  or  advanced, 
without  any  interest,  which  amount  is  $1,- 
632. 

"I  further  conclude  from  the  testimony  and 
pleadings  in  this  case  that  at  the  time  these 
various  payments  were  made  by  the  defend- 
ant there  was  no  direction  as  to  their  appli- 
cation, and  the  plaintiff  was  therefore  bound 
to  afpply  them  to  the  payment  of  such  legal 
obligation  as  he  held  against  the  defendant 
This  legal  obligation  was  the  purchase  price 
of  the  land,  to  wit,  $1,632. 

"I  further  conclude  from  the  pleadings  and 
the  testimony  that  there  has  been  no  appli- 
cation of  the  said  payments  or  any  part  of 
them  to  usurious  interest,  and  therefore  the 
question  of  counterclaim  fades  from  the  case. 
I  have  some  doubts  as  to  whetiier  or  not  the 
parties  could  subsequently  consent  to  their 
application  to  usurious  interest,  when  no 
such  application  was  made  at  the  time,  so  as 
to  furnish  the  basis  of  a  counterclaim;  but, 
be  that  as  it  may,  I  am  satisfied  from  this 
testimony  that  no  such  agreement  was  had, 
and,  indeed,  by  this  complaint  the  plaintiff 
himself  repudiates  any  such  theory.  The  de- 
fendant certainly  did  not  consent  to  such 
application,  and  the  fact  that  he  received 
the  notes  canceled  would  not  be  conclusive 
evidence  of  the  fact,  for  the  reason  that, 
owing  only  so  much  of  the  notes  as  repre- 
sented the  legal  debt,  when  that  amount 
was  paid  he  would  be  entitled  to  a  surren- 
der of  the  evidence  of  said  debt  Besides' this, 
he  denies  that  any  such  application  was  made 
with  his  knowledge  and  consent 

"I  therefore  conclude  that  the  defendant 
Is  entitled  to  a  credit  of  $1,407.87,  this  repre- 
senting the  total  amount  of  his  payments 
on  the  debt  $1»632  being  the  purchase  price 
of  the  land,  without  interest  leaving  the 
defendant  due  the  plaintiff  the  sum  of  $224.- 
13,  for  which  amount  he  is  entitled  to  Judg- 
ment without  interest  or  costs.'* 

The  plaintUTs  many  exceptions  will  be  re- 
ported with  the  case.  However,  we  will  pass 
upon  each  one  of  them. 

1.  Unfortunately  for  the  plaintiff,  in  con- 
tending that  the  credit  price  was  the  amount 
of  the  mortgage,  he  forgets  that  the  plaintiff 
himself  conveyed  this  land  by  his  deed  for 
the  sum  of  $1,632,  and  not  the  sum  of  $2,- 
251.20.  7?he  latter  sum  was  produced  by  add- 
ing the  interest  to  the  six  notes,  due  respec- 
tively one,  two,  three,  four,  five,  and  six 
years  after  the  date  of  the  deed.  The  facr; 
of  these  notes,  without  Interest  foots  exact- 
ly $1,632,  the  sum  named  in  the  deed.  This 
exception  Is  overruled. 

2.  There  is  no  weight  or  force  in  this  ex- 
ception. The  overwhelming  weight  of  the 
testimony  is  in  favor  of  the  master  and  cir- 
cuit Judge  in  this  matter.  This  exception  is 
overruled. 


8.  This  exception  Is  overruled.  The  testi- 
mony shows  there  was  no  credit  price  of  the 
land.  The  land  sold  on  a  credit,  and  a  mort- 
gage was  given  for  the  six  notes  and  Interest 
accruing  after  the  sale.  The  deed  shows 
what  was  the  price  fixed  upon  at  which  the 
land  was  sold.  Of  course,  parties  could  make 
a  "credit  price"  sale,  but  the  trouble  is  that 
the  testimony  shows  that  these  parties  did 
not  do  so. 

4.  We  think  there  is  merit  in  this  excep- 
tion, which  we  will  endeavor  to  unfold.  The 
plaintiff  hi  this  complaint  did  not  sue  on  the 
first  three  notes.  He  admitted  in  his  said 
complaint  that  such  three  notes  were  paid. 
He  only  claimed  $&99  on  the  third  note  (and 
his  firmness  in  still  holding  out  before  Bfr. 
Giles  for  this  sum  of  $6.99  is  what  has  cost 
him  this  suit  no  doubt).  The  plaintiff  turn- 
ed over  to  the  defendant  two  or  three  years 
before  this  suit  was  brought  the  first  two 
of  such  notes  as  fully  paid,  and  the  defendant 
received  them  as  fully  paid,  and  has  had 
them  in  his  possession  ever  since.  Consider 
in  this  connection  what  both  the  plaintiff 
and  the  defendant  stated  in  their  testimony 
was  their  object  in  havhig  Mr.  Giles  to  make 
his  calculation  for  the  two.  John  B.  Mil- 
ford  said:  "This  paper  shown  me  la  the 
Giles  calculation.  This  calculation  was  made 
to  settie  tf^e  dispute  iu  to  whether  the  third 
note  was  paid*"  Joseph  H.  Milford,  the  plain- 
tiff, testified:  "Mr.  John  Milford  said  the 
third  QOte  was  paid,  and  I  told  him  I  thought 
not  and  we  left  it  to  Mr.  Giles  to  make  by 
agreement  between  us."  Again,  Mr.  John 
R.  Milford  testified:  "I  agreed  that  the  first 
note  was  to  be  calculated  at  ten  per  cent 
interest  and  the  amounts  I  paid  to  be  applied 
on  those  first  notes"  (Italics  ours.)  Inas- 
much as  there  are  no  third  persons,  such  as 
creditors  of  John  H.  Milford,  to  object  to  the 
credit  being  applied  to  the  first  three  notes, 
he  (John  R.  Milford)  had  a  right  at  any  time 
to  consent  to  this  application  of  its  pay- 
ment Once  he  agreed  to  this  arrangement 
and  the  arrangement  was  then  carried  out 
he  could  not  afterwards  successfully  object 
The  first  three  notes  were  thereby  paid,  and 
no  longer  play  any  part  in  this  controversy* 
for  the  transaction  whereby  the  first  three 
notes  became  paid  is  an  executed  transac- 
tion. It  is  a  law  in  this  state  that  you  can- 
not impute  usury  to  an  executed  transaction. 
Chief  Justice  Mclyer  stated  in  Butier  v.  But- 
ler, 62  S.  C,  at  page  174,  40  S.  B.,  at  page  141: 
"Section  1390  [Rev.  St  1893]  only  prohibits 
the  recovery  of  any  Interest  upon  a  contract 
tainted  with  usury,  and  there  is  nothing  in 
the  statute  which  either  expressly  or  by 
necessary  implication  provides  that  Interest 
paid  for  or  to  the  commencement  of  any  ac- 
tion upon  a  contract  Infected  with  usury  and 
credited  as  such  shall  be  regarded  as  a  pay- 
ment upon  the  principal  sum  loaned  and  so 
credited.  In  other  words,  section  1390  does 
not  purport  to  disturb  an  executed  transac- 
tion, but  simply  provides  that  when  the  pow- 
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cr  of  the  court  is  invoked  for  tbe  enforcement 
of  a  contract  which  was  either  uanrlous  In 
its  inception  or  has  since  become  so  by  the 
subsequent  payment  of  usurious  interest  or 
by  any  other  means,  that  the  creditor  shall 
not  be  allowed  to  recover  any  more  than  the 
principal  sum  loaned^  without  interest  or 
costs.  For  erample,  if  A.  executes  his  note 
whereby  he  promises  to  pay  to  B.  a  specified 
sum  of  money  at  a  designated  time,  vTlth  in- 
terest from  the  date  of  the  note  at  lawful  rate 
of  Interest,  and  the  contract  subsequently  be- 
comes tainted  with  usury  by  the  payment  of 
interest  at  a  rate  in  excess  of  the  lawful  rate, 
section  1390  does  not  purport  to  disturb  such 
payment  by  declaring  that  It  shall  operate 
as  a  credit  on  the  principal  of  the  note,  but 
simply  declares  that,  if  the  payee  undertakes 
to  enforce  the  payment  of  such  contract  by 
any  proceeding  at  law,  he  will  not  be  allow- 
ed to  recover  anything  more  than  the  princi- 
pal sum  loaned,  without  any  interest  or  cost; 
but  this  cannot  affect  interest  already  paid 
and  credited  as  such."  This  decision  of  this 
court  was  affirmed  in  the  case  of  Bird  v.  Ken- 
daU  et  al.,  62  S.  G.  178,  40  S.  B.  142.  We 
will  have  occasion  hereinafter  to  state  the 
effect  of  these  decisions  in  a  practical  way. 
This  exception  is  sustained. 

5.  This  exception  must  be  sustained  for  the 
following  reason:  The  principal  of  the  debt 
was  the  sum  of  $1,632.  The  principal  con- 
tained in  the  first  three  notes  was  ($200, 
$225,  and  $250)  $675.  The  principal  in  the 
last  three  notes  ($862,  $320,  $275)  was  the 
amount  due  on  the  principal,  $957.  Now,  no 
Interest  is  to  be  charged  on  the  last  three 
notes  from  1890  to  the  date  of  the  judg- 
ment—nearly 13  years— because  the  interest- 
which  was  to  be  paid,  as  shown  by  the  notes 
and  mortgage,  was  10  per  cent.,  which  is  ad- 
mitted to  be  usurious.  All  the  plaintiff  can 
legally  claim  or  recover  because  of  his  charge 
of  usurious  interest  is  the  balance  of  his 
principal,  $957.  But  it  might  be  suggested 
that  the  defendant  paid  10  per  cent  on  the 
first  three  notes,  and  that  such  notes  should 
have  the  Interest  which  defendant  paid  on 
those  added  to  such  principal,  $675,  of  such 
first  three  notes,  and  the  aggregate  deduct- 
ed from  the  principal,  $1,632.  To  do  this, 
however,  would  be  to  interfere  with  an  ex- 
ecuted transaction.  The  defendant  admitted 
that  he  had  already  paid  these  notes  and  the 
Interest  thereon  before  suit  was  brought  on 
the  last  three  notes,  and  the  plaintiff  only 
sued  upon  the  last  three  notes.  Here  this 
exception  is  sustained.     < 

6.  We  see  no  force  in  this  exception.  It 
is  oTerruled. 

7.  We  have  already,  by  what  we  have  held 
in  considering  the  first  three  exceptions,  over- 
ruled this  exception. 

8.  We  think  this  exception  should  be  sus- 
tained. We  have  already  held  that  the  par- 
ties to  the  suit  agreed  upon  an  application 
of  the  defendant's  payments  to  the  first 
three  notes. 


9.  For  reasons  already  given  this  exception 
is  sustained. 

10.  For  reasons  already  given  this  except 
tion  is  sustained. 

11.  The  contract  between  the  parties  was 
for  the  sale  of  the  land  at  the  price  of  $^,- 
632,  and  a  credit  was  given  for  that  price 
in  six  notes,  each  note  separate  and  distinct. 
Three  of  those  notes  have  been  paid,  leaving 
three  notes  unpaid.  The  Judgment  of  the 
court  must  be  directed  to  the  last  three  noteS; 
which  alone  plaintiff  sued  to  recover.  This 
exception  Is  sustained. 

12.  We  sustain  this  exception  for  reasons 
already  given. 

13.  This  exception  is  overruled  for  reasons 
already  given. 

14.  We  sustain  this  exception  for  reasons 
already  given. 

15.  We  sustain  this  exception  for  reasons 
already  given. 

16.  We  sustain  this  exception  for  reasons 
already  given.  The  plaintiff  is  entitled  to 
have  his  judgment  against  the  defendant  and 
a  foreclosure  of  his  mortgage  to  recover  the 
sum  of  $157,  without  interest  and  without 
cost 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  modified 
as  herein  required. 

On  Rehearing. 

PER  CURIAM.  The  defendant  has  filed 
a  petition  for  rehearing  in  this  case  on  sev- 
eral gfounds,  one  of  which  is  that  the  court 
overlooked  the  fact  that  defendant,  by  his 
answer,  among  other  things  sets  up  a  coun- 
terclaim. His  honor  the  circuit  judge,  in  his 
decree,  which  is  set  out  in  the  opinion,  uses 
this  language:  "I  further  conclude  from  the 
pleadings  and  the  testimony  that  there  has 
been  no  application  of  the  said  payments, 
or  any  part  of  them,  to  usurious  interest, 
and  therefore  the  question  of  counterclaim 
fades  from  the  case.  I  have  some  doubt  as 
to  whether  or  not  the  parties  could  subse- 
quently consent  to  their  application'  to  usuri- 
ous interests,  when  no  such  application  was 
made  at  the  time,  so  as  to  furnish  the  basis 
of  a  counterclaim.  But  be  that  as  it  may, 
1  am  satisfied  from  the  testimony  that  no 
such  agreement  was  had,  and,  indeed,  by  his 
complaint,  the  plaintiff  himself  repudiates 
any  such  theory.  The  defendant  certainly 
did  not  consent  to  such  application,  and  the 
fact  that  he  received  the  notes  canceled 
would  not  be  conclusive  evidence  of  the  fact, 
for  the  reason  that,  owing  only  so  much  of 
the  notes  as  represented  the  legal  debt,  when 
that  amount  was  paid,  he  would  be  entitled 
to  a  surrender  of  the  evidence  of  said  debt. 
Besides  this,  he  denies  that  any  such  appli- 
cation was  made  with  his  knowledge  and 
consent"  We  construe  this  as  a  finding  of 
fact  that  there  has  been  no  payment  of  usu- 
rious interest  The  defendant  did  not  appeal 
from  this  finding  of  fact,  nor  did  he  serve 
notice  that  he  would  rely  upon  a  reversal 
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of  this  finding  as  an  additional  ground  for 
sustaining  the  judgment  of  the  circuit  court. 
Under  these  circumstances  this  court  is  of 
the  opinion  that  there  was  no  material  error 
in  failing  to  consider  the  counterclaim,  f or» 
if  it  was  a  fact  that  no  usurious  Interest 
was  received  or  taken,  then  there  was  no 
basis  for  the  application  of  section  1891,  Rev. 
St  1883,  as  to  counterclaim. 

Another  ground  relied  upon  for  a  rehear- 
ing is,  it  is  submitted,  that  the  court  over- 
looked the  fact  that  there  was  no  application 
of  the  last  payment  of  $100,  and  was  there- 
fore in  error  in  applying  it  to  discharge  the 
interest  at  10  per  cent,  on  the  third  note. 
This  ground  must  be  sustained*  and  the  Judg- 
ment of  this  court  must  be  modified  accord- 
ingly, but  we  see  no  necessity  for  ordering 
a  reargument 

After  careful  examination  of  all  other 
questions  presented  by  the  petition,  we  are 
satisfied  that  no' material  question  of  law  or 
fact  has  either  been  disregarded  or  overlook- 
ed. 

It  is  therefore  ordered  that  the  Judgment 
of  this  court  be  modified  in  the  particular 
hereinbefore  mentioned,  and  that  the  order 
heretofore  granted  staying  a  remittitur  be 
revoked. 

(67  S.  C.  648) 

HILL  V.  SOUTHERN  RY. 

(Supreme  Court  of  South  Carolina.     Dec  1, 

1903.) 

RAILROADS  —  CHARTER  —  CONSTRUCTION  — 
APPEAL-REVIEW— EXCEPTIONS- 
QUESTION  FOR  JURY. 

1.  A  provision  in  a  railroad  charter  authoris- 
iug  it  to  build  a  railroad  on  the  most  prac- 
tical route  from  S.,  ''passing  near  the  village  of 
U.,"  does  not  prevent  the  railroad  company 
from  passing  through  the  village  of  U.,  but 
onlv  requires  it  to  be  buUt  at  such  a  distance  as 
to  be  convenient  to  the  inhabitants  of  the  vil- 
lage. 

2.  An  exception  on  appeal  alleging  error  In 
the  granting  of  a  nonsuit  will  not  be  consider- 
ed where  such  ground  was  not  urged  below. 

8.  The  question  of  title  to  land  claimed  by 
a  railroad  as  a  right  of  way  is  for  the  jury, 
where  there  is  evidence  of  adverse  use  of  a 
part  of  it  in  a  manner  inconsistent  with  its  use 
for  right  of  way. 

4.  An  exception  that  the  court  erred  in  not 
allowing  plaintiff  to  rebut  presumption  of  stat- 
ute, and  what  her  father  said  about  the  right 
of  the  railroad  company  to  go  through  the 
premises,  and  that  there  was  never  any  deed 
to  the  land  or  right  of  way  through  the  prem- 
ises, is  too  general. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County;   Buchanan,  Judge. 

Action  by  Ann  E.  Hill  against  the  South- 
em  Railway.  Judgment  of  nonsuit,  and 
plaintiff  appeals.    Reversed. 

J.  Clough  Wallace,  for  appellant  O.  P. 
Sanders,  for  respondent 

GARY,  A.  J.  This  is  an  appeal  from  an 
order  of  nonsuit  The  complaint  alleges  that 
the  plaintiff  is  the  owner  and  In  the  exclu- 
sive and  peaceable  possession  of  a  certain  lot 


of  land  in  the  town  of  Union,  containing  ly^ 
acres,  situate  within  a  quarter  of  a  mile  of 
the  courthouse  and  within  the  original  lim- 
its of  said  town,  as  shown  by  the  charter  of 
1837;  that  the  defendant,  on  the  15th  day 
of  November,  1898,  and  on  divers  other  days, 
wrongfully,  unlawfully,  willfully,  and  mali- 
ciously, and  against  the  c<msent  and  written 
objection  of  the  plaintilT,  entered  upon  said 
lot  dug  up  her  soil,  trampled  her  grass,  etc 
to  her  damage  $2,000.  The  defendant,  by  its 
answer,  denied  the  material  allegations  of  the 
complaint  and  set  up  certain  defenses,  which 
are  not  material  in  considering  the  questions 
raised  by  the  exceptions. 

The  assignment  of  error  in  the  exceptions 
numbered  1,  2,  and  8  will  be  considered  to- 
gether, and  are  as  follows:  ^(1)  Becauae  his 
honor  erred  in  holding  that  the  presumption 
of  right  and  title  to  the  Spartanburg  &  Un- 
ion Railroad  Company,  under  section  11  of 
Its  charter,  by  grant  from  the  owner  of  the 
land  upon  which  the  said  railroad  may  be 
constructed,  together  with  100  feet  from  the 
center  of  the  track  on  each  side  of  the  same 
for  railroad  purposes,  where  there  was  no 
written  agreement  or  contract  between  the 
owner  and  the  company,  unless  suit  was 
brought  within  the  period  limited,  applied  to 
lots  and  lands  within  the  corporate  limits  of 
the  town  of  Union  at  the  date  of  said  charter; 
and  in  granting  the  nonsuit  on  this  ground, 
and  in  holding  that  the  presumption  of  the 
statute  did  not  so  apply,  and  in  not  refusing 
on  that  ground  the  motion  for  nonsuit  (2) 
Because  his  honor  erred  in  holding  that  un- 
der the  act  of  1855,  renewing  and  amending 
the  charter  of  the  town  of  Union  (12  Stat  at 
Large,  p.  371),  the  stating  (in  section  2  there- 
of) 'the  Spartanburg  and  Union  Railroad 
depot  now  in  course  of  erection  in  said  town' 
'as  a  center*  from  which  the  corporate  lim- 
its of  said  town  should  be  measured  one- 
half  mile,  instead  of  from  the  courthouse, 
gave  the  railroad  company  the  right  to  go 
through  and  exercise  the  right  of  eminent 
domain,  and  have  all  the  benefits  of  the  pre- 
sumptions under  section  11  of  its  charter  in 
the  town  of  Union,  as  Incorporated  at  the 
date  of  the  charter  of  the  railroad  company, 
as  fully  as  if  the  said  company  had  specif- 
ically provided  that  the  said  company  should 
have  the  right  to  build  and  construct  its 
road  through  the  village  of  Union;  and  in 
granting  the  nonsuit  on  this  ground.  And  he 
further  erred  in  not  holding  that  the  act  in 
no  way  affected  the  rights  and  liabilities  of 
the  said  railroad  company  under  its  charter, 
and  in  not  refusing  the  nonsuit  for  that  rea- 
son. (3)  Because  his  honor  erred  in  holding 
that  the  making  (in  the  amended  town  char- 
ter, 12  Stat  at  Large)  the  railroad  depot  the 
point  from  which  to  measure  the  corporate 
limits  of  the  town  showed  the  intention  of 
the  Legislature  in  the  charter  of  the  railroad 
company  (1845)  to  give  the  railroad  com- 
pany the  right  of  eminent  domain  in,  and  the 
right  to  construct  its  road  through,  the  town 
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of  UnJon  as  then  Incorporated,  and  to  give 
the  railroad  company  everything  it  should 
need  or  want  anywhere." 

The  act  chartering  the  Spartanburg  &  Un- 
ion Railroad  Company  authorized  it  to  con- 
struct a  railroad  "on  the  most  practical  route 
from  the  town  of  Spartanburg  passing  near 
the  village  of  Union  to  connect  with  the  Green- 
ville &  Columbia  Railroad  or  the  Charlotte 
&  South  Carolina  Railroad,"  etc.  It  was  not 
the  Intention  of  the  Legislature  to  prevent 
the  railroad  from  passing  through  the  village 
of  Union,  but  to  require  that  it  should  be 
built  at  such  distance  as  to  be  convenient 
and  useful  to  the  inhabitants  of  the  village. 
This  purpose  was  subserved  by  building  the 
railroad  through  the  village.  The  railroad 
company,  under  its  charter,  had  the  same 
right  to  acquire  a  right  of  way  through  lots 
in  the  village  as  in  other  lands.  These  ex- 
ceptions are  therefore  overruled. 

The  fourth  exception  is  as  follows:  '•(4) 
Because  so  much  of  section  11  of  the  said 
railroad  company  charter  as  gives  a  grant 
from  the  owner  by  statutory  presumption  to 
the  said  railroad  company  to  the  land  on 
which  its  road  should  be  constructed,  togeth- 
er with  100  feet  from  the  center  of  the 
track  on  either  side  thereof,  for  railroad  pur- 
poses, where  there  was  no  written  contract, 
if  suit  not  brought  within  the  period  limited, 
was  and  Is  unconstitutional  and  void,  under 
the  Constitution  of  this  state  and  of  the 
United  States,  In  that  It  in  effect  took  and 
takes  private  property  without  compensa- 
tion; and  the  nonsuit  should  have  been  re- 
fused on  this  ground." 

This  exception  cannot  be  sustained  for  the 
reason  that  the  question  presented  by  it  was 
not  raised  on  circuit,  and  his  honor  the  pre- 
siding judge  did  not  rule  upon  It 

The  fifth  exception  is  as  follows:  **(5)  Be- 
cause, even  If  the  presumption  of  the  statute 
did  apply  to  lots  and  land  in  the  town  of 
Union,  there  was  evidence  to  show  continu- 
ous adverse  obstruction  of  the  right  for  more 
than  twenty  years  by  plaintiff  and  those 
through  whom  she  claimed,  and  the  judge 
should  have  sent  the  Issue  to  the  jury,  and 
his  not  doing  so  and  granting  the  nonsuit 
was  error." 

The  record  contains  the  following  statement: 
"J.  Clough  Wallace,  Esq.,  being  duly  sworn, 
testifies  as  follows:  *Did  you  ever  hear  a 
conversation  between  your  grandfather  and 
Mr.  Meng  and  Mr.  Jeator,  who  was  president 
of  the  Southern  Road  at  that  time?  A.  Yes, 
sir.  Q.  State  what  that  conversation  was? 
Mr.  Sanders:  We  object  I  don't  think  any 
conversation  between  these  parties  can  affect 
this  case  at  all.  If  we  have  got  a  right  of 
way  there,  we  had  it  under  the  charter, 
which  says  what  our  limit  is.  The  Court: 
Suppose  the  charter  does  not  give  you  that 
right?  When  did  this  conversation  occur? 
A.  In  1866  or  '67,  after  the  road  was  built 
Mr.  Sanders:  We  submit  that  is  incompe- 
tent.    Cour*:    I  think   that  is  incompetent. 


Mr.  Wallace:  We  claim,  if  the  state  gave 
them  a  presumptive  right  of  way,  we  pro- 
pose to  show  that  the  right  of  way  has  been 
obstructed  for  forty  years.  Court:  In  that 
view,  I  think  it  is  admissible.  A.  In  1866,  I 
was  sitting  on  the  western  porch  of  the  resi- 
dence with  my  grandfather,  and  Mr.  Jeator, 
who  was  then  the  president  of  the  railroad, 
came  down  the  railroad.  It  was  in  the  mom- 
lug,  just  after  breakfast  time.  Mr.  Jeator 
came  down  from  his  residence.  On  the  tri- 
angle lot  through  which  this  side  track  is  now 
put  there  was  a  big  red  oak  tree  right  edge 
of  the  cut.  In  years  the  weather  had  washed 
the  dirt  from  under  the  root  of  this  tree,  and 
the  top,  which  I  suppose  was  50  feet,  died, 
and  Mr.  Jeator  came  along  and  called  grand- 
father to  that  tree  and  said,  "Mr.  Meng,  that 
tree  Is  dangerous,  and  I  would  like  to  have 
it  cut  down."  My  grandfather  said,  "No,  sir; 
you  have  got  no  right  to  touch  that  tree." 
Mr.  Jeator  said,  "Well,  I  know  I  didn't  have 
a  right  to  do  it,  but  It  is  somewhat  danger- 
ous, and  I  thought  you  would  be  willing." 
My  grandfather  said,  "No,  let  it  stand  like 
It  is."  * "  There  was  also  testimony  to  show 
that  in  the  lifetime  of  plalntlfiTs  father,  who 
died  in  1869,  the  lots  in  question  were  fenced 
up  to  the  edge  of  the  railroad,  and  that  he 
claimed  the  land  exclusively  as  his  own.  In 
RaUway  Co.  v.  Beaudrot,  63  S.  C.  266,  41  S. 
B.  299,  Mr.  Justice  Jones  thus  states  the  doc- 
trine in  such  cases:  "It  appears  in  the  'case' 
that  the  defendant  had  erected  within  the 
alleged  right  of  way  a  substantial  fence  in- 
closing what  defendant  claimed  exclusive  of 
any  right  therein  by  plaintiff.  Such  an  as- 
sertion of  right  to  exclusive  occupancy  of  the 
land  is  not  compatible  with  the  right  of  ease- 
ment belonging  to  the  plaintiff.  If  such  ad- 
verse holding  should  run  for  the  statutory 
period,  the  easement  would  be  defeated.  We 
do  not  say  that  the  mere  use  or  occupation 
of  land  within  the  right  of  way  acquired  by 
a  railroad  company  is  such  adverse  use  as 
would  give  currency  to  the  statute  of  linrita- 
tions,  unless  the  use  is  Inconsistent  with  the 
easement;  but  we  do  say  that  the  inclosing 
of  land  within  the  right  of  way  under  a 
claim  of  exclusive  right  to  use  and  occupa- 
tion, and  a  refusal  to  remove  the  Inclosure 
after  demand  therefor,  is  some  evidence  of 
the  assertion  of  a  claim,  incompatible  with 
plaintiff's  alleged  easement  which,  under  the 
Issues  raised,  ought  to  have  been  submitted 
to  the  jury."  This  principle  is  affirmed  in 
the  case  of  Matthews  v.  Seaboard  Air  Line 
Uy.  Co.,  46  S.  E.  335,  which  has  just  been 
filed.     This  exception  is  sustained. 

The  sixth  exception  is  as  follows:  "(6)  Be- 
cause his  honor  erred  in  not  allowing  plain- 
tiff to  prove  by  her  own  testimony  and  other 
evidence  to  have  followed  to  rebut  the  pre- 
sumption of  the  statute,  what  her  father  said 
about  the  right  of  the  railroad  company  to  go 
through  the  premises,  and  that  there  was 
never  any  deed  or  grant  to  the  land  or  right 
of  way  through  the  premises  in  question." 
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This  exception  Is  too  general  for  considera- 
tion. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reyersed, 
and  the  case  remanded  to*  that  court  for  a 
new  trial. 


(118  Ga.  no) 

JOHNSTON  T.  STATB. 

(Sapreme    Court  of    Georgia.     March    Tenn« 
1903.) 

For  majority  opinion,  see  45  &  B.  881« 

CANDLBB,  X  (dissenting).  "In  a  criminal 
proceeding  the  pendency  of  a  former  Indict- 
ment for  the  same  offense  is  no  ground  for  a 
plea  in  abatement  or  in  bar,  although  the  ac- 
cused may  have  been  arraigned  thereon  and 
have  filed  a  plea."  Irwin  v.  State,  117  Qa. 
706,  45  S.  E.  48.  In  my  opinion,  it  can  make 
no  difference  that  the  venue  of  the  formor 
indictment  may  have  been  changed,  and  the 
accused  tried  thereon,  but  neither  acquitted 
nor  convicted.  The  second  indictment  in 
the  county  of  the  original  indictment  Is  an 
entirely  different  proceeding,  and  is  not  af- 
fected by  the  Ineffectual  attempts  to  dispose 
of  the  case  in  the  county  to  which  the  venue 
of  the  original  Indictment  was  changed. 


(134  N.  C.  225) 
CHEEK  T.  OAK  QROYE  LUMBER  GO. 

(Supreme  Oanrt  of  North  Carolina.    Feb.  16, 
1904.) 

EXCLUSION  OF  BVIDENCB-WAIVBR  OF  HXCBP- 
TION  —  LOCOMOTIVES  —  SBTTINQ  FIRE  —  EVI- 
DENCB— ABSENCE  OF  SPARK  ARRESTERS- 
HARMLESS  ERROR. 

1.  Plaintiff,  by  introducing  in  evidence  the 
whole  of  a  paragraph  of  the  answer,  waives  his 
exception  to  the  refusal  to  allow  him  to  intro- 
duce part  only  of  it. 

2.  In  an  action  for  the  burning  of  plalntlfTs 
timber  by  sparks  from  defendanrs  engine;  evi- 
dence that  a  year  later,  at  another  place,  it  set 
fire  to  timber,  is  properly  excluded. 

3.  Any  error  in  allowing  defendant  in  an  ac- 
tion for  the  burning  of  timber  by  sparks  from 
its  engine  to  introduce  testimony  describing  the 
engine,  and  stating  that  when  equipped  with  a 
spark  arrester  it  did  not  steam  well,  but  that 
this  was  taken  off,  and  it  then  steamed  all 
right,  is  harmless,  the  court  having  instructed 
that  defendant  was  liable  if  the  engine  set  the 
fire. 

4.  Though  prior  to  the  action  for  the  burn- 
ing of  timber  by  sparks  from  an  engine  defend- 
ant's president  and  general  manager,  who  did 
not  see  the  fire  set,  stated  that  the  engine  set 
it,  defendant  is  not  estopped  to  show  he  was 
mistaken. 

5.  The  fact  that  defendant's  engine  was  not 
equipped  with  a  spark  arrester,  though  negli- 
gence, does  not  make  it  liable  for  a  fire  without 
proof  that  It  set  it. 

Appeal  from  Superior  Gonrt,  Halifax  Coun- 
ty;  Moore,  Judge. 

Action  by  Agnes  R.  Cheek  against  the  Oak 
Grove  Lumber  Company.  Judgment  for  de- 
fendant.   Plaintiff  appeals.    Affirmed. 


Day  ft  Bell  and  T.  01  Harrlaon,  for  appel- 
lant W.  B.  Daniel,  B.  L.  TniTifl»  and  Claude 
Kltchln,  for  appellee. 

OONNOB,  J.  This  action  Is  prosecuted  by 
the  plaintiff  to  recover  damages  alleged  to 
have  been  sustained  by  the  negligence  of 
the  defendant.  In  that  it  negligently  and 
carelessly  failed  and  neglected  to  equip  Its 
engine  with  spark  arresters  and  other  ap- 
pliances to  prevent  the  escape  of  fire  and 
sparks  when  passing  over  the  lands  of  the 
plaintiff,  whereby  much  valuable  timber 
standing  on  her  land  was  destroyed*  etc. 
The  defendant  denied  the  material  allega- 
tions in  the  complaint,  and  thereupon  the 
following  issue  was  submitted  to  the  jury: 
"Did  the  defendant  negligently  and  wrong- 
fully bum  the  plaintiff's  timber,  as  alleged 
In  the  complaint?*'  After  the  Introduction 
of  other  testimony  the  plaintiff  offered  to 
read  in  evidence  a  portion  of  the  fourth  par- 
agraph of  defendant's  answer,  to  wit,  "That 
it  admits  the  engine  used  by  it  for  hauling 
logs  was  not  equipped  with  a  spark  arrest- 
er." The  defendant  objected,  and  to  the 
court's  ruling  sustaining  the  objection  the 
plaintiff  excepted.  The  plaintiff  thereupon 
introduced  the  whole  of  said  paragraph,  to 
wit:  *'That '  the  fourth  section  thereof  is 
untrue,  save  and  except  that  it  admits  that 
the  engine  used  by  it  in  hauling  logs  was 
not  equipped  with  a  spark  arrester;  but  it 
avers  there  was  no  necessity  therefor,  and 
the  failure  to  so  equip  it  was  not  negligence.'* 
Without  passing  upon  his  honor's  ruling,  we 
have  no  hesitation  in  coming  to  the  conclu- 
sion that  the  exception  was  waived  by  the 
action  of  the  plaintiff  in  reading  to  the 
Jury  the  entire  paragraph  of  the  answer. 
If  the  plaintiff  had  relied  upon  the  exception 
and  thereby  lost  the  benefit  of  the  admission 
in  the  answer,  she  would  be  in  a  position 
to  have  this  court  decide  whether  there  was 
reversible  error  in  the  ruling  of  his  honor. 
She  abandoned  the  exception,  and  by  read- 
ing the  entire  paragraph  got  the  benefit  of 
the  admission.  The  learned  counsel  in  their 
brief  complain  that  the  portion  of  the  para- 
graph which  they  desired  to  exclude  "was  a 
statement  of  bad  law,  which  could  not  ex- 
plain or  modify  the  admission."  His  hoaor 
so  Instructed  the  Jury.  We  cannot  perceive 
how  the  plaintiff  has  any  cause  to  complain 
in  this  respect 

The  plaintiff  proposed  to  show  by  the 
president  and  general  manager  of  the  de- 
fendant corporation  that  the  same  engine, 
one  year  after  the  fire  in  question,  at  an- 
other place  some  miles  from  the  defendant* a 
farm,  set  fire  to  timber.  The  exclusion  of 
this  evidence  forms  the  basis  of  the  plaintifrs 
second  exception.  We  concur  in  his  honor'a 
ruling.  The  proposed  evidence  involved  too 
many  collateral  inquiries,  and  was  calculated 
to  mislead  and  confuse  the  Jury  in  respect 
to  the  fact  in  issue.    It  la  often  difilcult  to 
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accarately  trace  the  line  which  separates 
evidence  which  is  r^evant— that  l8»  has  a 
visible,  reasonable  connection  with  the  fact 
in  issne^-from  that  which  is  too  remote  and 
constitntes  no  evidence.  The  fact  that  the 
engine  which  was  charged  with  the  injury 
to  the  plaintiff's  timber,  12  months  after  and 
at  another  place,  fired  timber,  gave  no  aid 
to  the  jury  in  answering  the  issue,  unless  it 
was  followed  by  a  mass  of  other  testimony 
showing  similarity  of  conditions,  etc.  Pear- 
son, O.  J.,  in  Bottoms  v.  Kent,  48  N.  0.  154, 
thus  states  the  rule:  **As  a  condition  prece- 
dent to  the  admissibility  of  evidence,  the 
law  requires  an  open  and  visible  connection 
between  the  principal  and  the  evidentiary 
facts.  This  does  not  mean  a  necessary  con- 
nection which  would  exclude  all  presumptive 
evidence,  but  such  as  ^  reasonable  and  not 
latent  or  conjectural."  In  State  v.  Vinson, 
63  N.  C.  335,  Rodman,  J.,  says:  "If  the  fact 
offered  to  be  proved  be  equally  consistent 
with  the  existence  or  nonexistence  of  the 
fact  sought  to  be  inferred  from  it,  the  evi- 
dence can  furnish  no  presumption  either 
way,  and  should  not  be  admitted."  State  v. 
Brantley,  84  N.  a  766;  Grant  v.  RaUroad, 
108  N.  a  462,  IS  S.  B.  200;  Ice  Co.  v.  Rail- 
road, 126  N.  G.  797,  36  S.  B.  279. 

The  president  and  general  manager  of 
the  defendant  was  permitted  to  testify,  after 
objection,  that  his  engine  had  no  spark  ar- 
rester. "It  was  a  cog-gear  locomotive  en- 
gine—kind usually  used  on  such  roads.  That 
it  at  one  time  had  a  spark  arrester.  Did 
not  steam  Well,  and  was  taken  off.  The 
results  were  poor.  Ck>uld  not  get  any  steam. 
Took  it  off.  Gtot  good  results,  steamed  all 
right."  Plaintiff's  counsel  insist  that  this 
testimony  was  incompetent  and  excepted  to 
its  admission.  We  can  perceive  no  valid 
objection  to  it  and  in  the  light  of  his  hon- 
or's charge  it  was  entirely  harmless.  The 
defendant  was  certainly  entitled  to  describe 
to  the  Jury  the  construction,  equipment  and 
operation  of  its  engine.  The  value  of  the 
testimony,  as  relieving  the  defendant  of  lia- 
bility, was  for  the  Jury  under  proper  in- 
structions from  the  court  The  exception 
cannot  be  sustained. 

Plaintiff  Introduced  a  witness  who  testi- 
fied that  the  president  and  general  manager 
of  defendant  said  to  him  in  response  to  the 
question,  "Did  your  engine  set  it  afire  ?'  "Yes, 
my  engine  set  it  afire,  but  fire  had  been  there 
before."  There  was  other  testimony  tending 
to  show  that  defendant's  engine  set  fire  to 
the  timber.  No  eyewitness  testified  to  the 
fact.  Tlie  defendant  introduced  testimony 
tending  to  show  tliat  the  timber  was  set  on 
fire  from  other  causes.  His  honor  instruct- 
ed the  Jury  that  although  they  should  find 
that  the  engineer  of  the  defendant  told  the 
plaintiff's  witnesses  that  the  defendant's  en- 
gine set  fire  to  the  plaintiff's  timber,  that 
did  not  necessarily  render  the  defendant  lia- 
ble, unless  the  Jury  find  that  the  defend- 
ant's engine  did  actually  set  fire  to  the  tim- 


ber,  but  that  the  Jury  were  at  liberty  to 
consider  all  the  evidence,  the  facts  and  cir- 
cumstances testified  to  by  the  witnesses, 
and  find  whether  defendant's  engine  did  ac- 
tually set  fire  to  plaintiff's  land  or  woods 
or  not  Plaintiff  excepted.  It  was  not  claim- 
ed tliat  the  defendant's  general  manager 
saw  the  engine  set  fire  to  the  timber.  The 
plaintiff  insists  that  if  the  Jury  believe  that 
the  president  made  the  admission,  the  bur- 
den was  shifted,  and  put  upon  the  defend- 
ant the  labor  of  showing  that  the  fire  was 
not  the  result  of  negligence.  We  cannot  con- 
cur in  this  view.  The  testimony,  if  be- 
lieved, did  not  estop  the  defendant  from 
showing  that  its  general  manager  was  mid- 
taken  in  saying  that  the  engine  set  fire  to 
the  timber.  The  admission  does  not  come 
within  the  rule  which  binds  a  party  to  a 
"solemn  admission"  made  in  the  pleading. 
It  may  well  be  that  the  general  manager, 
from  the  facts  and  circumstances  known  to 
him»  honestiy  believed  that  the  engine  set 
fire  to  the  timber.  This  was  competent  tes- 
timony, but  did  not  work  an  estoppel  upon 
the  defendant  to  show  the  fact  to  be  other- 
wise. In  the  light  of  his  honor's  charge  it 
is  evident  that  the  Jury  found  that  the  de- 
fendant's engine  did  not  set  fire  to  the  tim- 
ber. His  honor  told  the  Jury  that  if  they 
found  the  defendant's  engine  was  not  equip- 
ped with  a  spark  arrester,  and  that  the  fire 
was  caused  by  the  failure  of  the  defendant 
to  equip  its  engine  with  a  spark  arrester, 
that  they  should  answer  the  first  issue 
"Yes."  This  was  equivalent  to  telling  the 
Jury  that  the  failure  to  have  a  spark  arrester 
was  negligence,  and  that  if,  by  reason  there- 
of, the  plaintiff  sustained  the  injury  com- 
plained of,  the  defendant  was  liable.  This 
instruction  was  strictly  in  accordance  with 
the  rulings  of  this  court  It  being  Cbnceded 
that  the  engine  had  no  spark  arrester,  the 
only  question  under  his  honor's  instructions 
for  the  Jury  to  answer  was  whether  the  en- 
gine set  fire  to  the  timber  and  the  failure 
to  have  the  spark  arrester  was  the  proxi- 
mate cause  thereof.  These  matters  were 
peculiarly  within  the  province  of  the  Jury. 
We  concur  in  the  plaintiff's  contention  that 
the  failure  to  furnish  the  engine  with  a 
spai:k  arrester  was  negligence,  and  his  hon- 
or so  Instructed  the  Jury,  leaving  to  them 
the  question  whether  the  engine  set  fire  to 
the  timber,  and  whether  the  failure  to  hav£ 
a  spark  arrester  was  the  cause  thereof. 
The  proposition  maintained  by  the  plaintiff 
is  that  the  defendant's  engine  set  fire  to  her 
timber;  that  it  had  no  spark  arrester;  that 
the  failure  to  have  a  spark  arrester  was 
negligence  per  se.  If  we  concede  this  prop- 
osition, the  plaintiff  must  before  she  can 
maintain  her  action,  show  that  the  failure 
to  have  a  spark  arrester  was  the  proximate 
cause  of  the  fire.  "Negligence,  no  matter  in 
what  it  may  consist  cannot  result  in  a  right 
of  action,  unless  it  is  the  proximate  cause 
of  the  injury  complained  of  by  the  plaintiff." 
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Elliott  on  Railroads,  I  711;  Henderson  y. 
Traction  CJo.,  132  N.  0.  779,  44  S.  E.  598. 
Butts  V.  Railroad,  133  N.  C.  82,  45  S.  E.  472; 
Edwards  v.  Railroad,  129  N.  C.  79,  39  S.  E.  730. 
We  think  that  his  honor's  instructions  ful- 
ly cover  every  phase  of  the  controversy,  and 
that  plaintiff's  exceptions  cannot  be  sustain- 
ed. Upon  a  careful  examination  of  the  en- 
tire record,  we  find  no  reversible  error,  and 
the  judgment  must  be  affirmed. 

MONTGOMERY,   J.,   did   not  sit  on   the 
hearing  of  this  case. 


(134  N.  C.  607) 

STATE  et  al.  v.  BUTT  et  al. 
(Supreme  Court  of  North  Carolina.     Feb.  16, 

1904.) 
PRBMATURB    APPEAL— JUDGMENT    AFFECTING 

SUBSTANTIAL    RIGHT— TAXATION    OP    COSTS 

OF  FRIVOLOUS  PROSECUTION. 

1.  A  judgment  of  a  justice  adjudged  the  pros- 
ecution frivolous  and  malicious  (in  which  case 
Code,  S  3756,  requires  the  costs  to  be  taxed 
against  the  complainant  or  prosecutor),  and  that 
O.  paj  the  costs.  O.  was  a  witness  for  the 
prosecution,  but  the  warrant  had  been  issued 
on  the  a fO davit  of  W.,  another  witnesa  On 
appeal  the  superior  court  remanded  the  case  to 
the  justice  to  serve  notice  on  W.  and  O.  to 
show  cause  wlij  one  or  the  other  should  not  be 
marked  "Prosecutor,"  and  taxed  with  the  costs; 
the  justice  to  find  the  facts^  reform  his  judg- 
ment accordingly,  and  make  return  to  the  court. 
Hield,  that  appeal  of  O.  from  the  order  of  the 
court  was  premature,  as  the  justice  may  find 
in  his  favor,  and  Code,  S  548,  requires  for  an 
appeal  a  judgment  affecting  a  substantial  right 

Appeal  from  Superior  Court,  Halifax  Coun- 
ty;  Moore,  Judge. 

On  a  prosecution  of  W.  H.  Butt  and  an- 
other, the  Justice  taxed  J.  O.  Heptinstall 
with  the  costs,  and  he  appealed  to  the  supe- 
rior court,  and  from  Its  order  he  again  ap- 
peals.   Dismissed. 

Day  &  Bell,  for  appellant  The  Attorney 
General,  for  the  State. 

CLrARK,  0.  J.  The  defendants  were  tried 
before  a  Justice  of  the  peace  for  an  offense 
within  his  Jurisdiction.  He  adjudged  the  de- 
fendants not  guilty,  and  that  the  prosecution 
was  frivolous  and  malicious,  and  that  "J.  O. 
Heptinstall '  pay  the  costs  of  the  action." 
In  such  cases,  Code,  |  8756,  requires  that  the 
costs  be  taxed  **against  the  complainant  or 
prosecutor."  J.  O.  Heptinstall  was  one  of 
tpe  witnesses  for  the  prosecution,  but  the 
warrant  had  been  issued  upon  the  afl^davit  of 
J.  W.  Heptinstall,  another  witness.  From 
such  order  taxing  him  with  the  costs,  J.  O. 
Heptinstall  appealed  to  the  superior  court 
The  Judge  remanded  the  case  to  the  Justice 
of  the  peace,  with  directions  to  serve  notice 
upon  J.  W.  and  J.  O.  Heptinstall  "to  show 
cause  why  one  or  the  other  should  not  be 
marked  'Prosecutor,' "  and  taxed  with  the 
costs,  and  further  ordered  that  "said  Justice 
of  the  peace  shall  find  the  facts,  and  reform 
his  Judgment  in  accordance  therewith,"  and 
make  return  to  the  court    From  this  order, 


and  also  from  the  refusal  to  set  aside  the 
order  of  the  Justice  taxing  him  with  the 
costs,  before  such  finding  returned  by  the 
Justice,  J.  O.  Heptinstall  appealed  to  this 
court 

The  appeal  Is  premature.  In  execution  of 
said  order,  the  Justice  may  find  the  facts  In 
favor  of  said  J.  O.  Heptinstall,  and  reform  the 
Judgment  accordingly,  which  would  render 
this  appeal  useless.  The  appellant  should  have 
noted  his  exception,  and.  If  the  Justice  should 
find  the  facts  against  him,  they  would  be 
reviewable  by  the  Judge.  State  ▼.  M urdock, 
85  N.  O.  598;  State  ▼.  Powell,  86  N.  C.  640. 
The  Judge's  findings  of  fact  would  be  binding 
upon  us,  and  no  appeal  would  lie,  except  upon 
the  ruling  of  law  upon  such  finding.  State 
▼.  Hamilton,  106  N.  C.  660,  10  S.  B.  854; 
State  V.  Morgan,  120^.  C.  663,  26  S.  B.  634. 
Here  the  Judge  has  made  no  ruling,  except 
the  very  proper  one  that  the  Justice  must 
find  the  fact  whether  J.  O.  Heptinstall  was 
the  real  prosecutor.  In  State  y.  Roberta, 
106  N.  0.  662,  10  S.  B.  900,  where  the  appel- 
lant was  taxed  In  the  siQ)erlor  court  with 
costs  without  a  sufildent  finding  of  facts, 
this  court  held  that  this  was  error,  but  that 
the  superior  court  at  a  subsequent  term  could 
still  Investigate  the  matter,  either  on  motion 
of  the  solicitor,  or  ex  mero  motu  even,  and 
find  the  facts,  and  tax  the  prosecutor  with 
the  costs  if  Justified  by  such  finding  of  facts. 
This  was  cited  and  approved  In  State  v.  San- 
ders, 111  N.  C,  at  page  702,  16  S.  B.  320. 
As,  under  Code^  |  895,  the  costs  in  such 
cases  can  In  no  event  be  taxed  against  the 
county  (Merrlmon  v.  Commissioners,  106  N. 
C.  369,  11  S.  B.  267),  and.  If  the  prosecution 
Is  frivolous  and  malicious,  as  here  adjudged, 
the  costs  are  taxable  against  the  "prosecutor 
or  complainant"  (Code,  §  3756),  it  Is  but  Just 
that  the  matter  should  be  re-referred  to  the 
Justice,  to  ascertain  who  was  the  prosecutor, 
unless  the  Judge  had  chosen  to  find  tha^fact 
himself,  as  he  might  have  done.  The  ab- 
sense  of  J.  W.  Heptinstall  doubtless  caused 
him  to  remand  to  the  Justice  to  find  the  facts 
upon  notice  to  both  J.  O.  and  J.  W.  Heptin- 
stall. Though  the  affidavit  was  made  by 
J.  W.  Heptinstall,  It  may  be  that  J.  O.  Hep- 
tinstall was  the  real  prosecutor,  and  the 
facts  should  be  found.  The  appeal  is  pre- 
mature, for  there  has  been  no  Judgment  of 
the  superior  court  affecting  a  substantial 
right,  and  authorizing  an  appeal.  Code»  I 
548. 

Appeal  dismissed. 


OU  N.  C.  220) 

DICKENS  et  aL  T.  PBRKINS  et  at 

(Supreme  Court  of  North  Carolina.     Feb.  18, 

1004.) 

PLBADINQ— YARIANCB-HSUBMISSION  OP  ISSVlfr- 
INSTRUCTIONS. 

1.  Where  the  complaint  alleged  that  one 
agreed  to  pay  |200  to  another,  who  thereupon 
agreed  to  purchase  land  at  a  Judicial  sale  aud 
convey  it  to  persona   named,   so   far   as  the 
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proof  tended  to  fhow  that  the  penon  who  re- 
ceived the  $200  was  to  advance  any  additional 
sam  necessary  to  purchase  the  land,  and  to 
reconvey  the  land  when  he  was  repaid  such 
advance,  there  was  a  substantial  variance. 

2.  Under  Code,  §  391,  providing  that  an  Is- 
sue of  fact  arises  on  the  pleadings  when  a  ma- 
terial fact  is  alleged  by  one  party  and  contro- 
verted by  the  other,  a  complaint  simply  alleging 
that  one  agreed  to  purchase  land  at  a  judicial 
sale  and  convey  it  to  third  persons  does  not  jus- 
tify the  submission  to  the  jury  of  the  Issue 
whether  the  purchaser  bought  the  land  under 
the  parol  agreement  and  witn  the  understanding 
that  when  he  was  repaid  the  money  he  ad- 
vanced to  buy  the  land  he  should  convey  it  to 
others,  the  plaintiffs  not  being  entitled  to  avail 
themselves  of  a  different  contract  than  they 
pleaded,  except  by  amendment,  as  authorized  in 
Code,  I  273. 

3.  Where  a  complaint  alleged  that  one  agreed, 
on  payment  to  him  of  $200,  to  purchase  land 
at  a  judicial  sale  and  convey  it  to  third  persons, 
and  the  issue  was  submitted  whether  he  bought 
under  the  parol  agreement  and  with  the  un- 
derstanding that  when  he  was  repaid  what  he 
advanced  to  buy  the  land  he  should  convey 
it  to  the  third  persons,  an  instruction  that  if 
the  jury  found  the  contract  was  made  as  al- 
leged in  the  complaint  they  should  answer  the 
issue  "Yes"  was  error,  different  contracts  be- 
ing stated  in  the  complaint  and  the  issue. 

Appeal  from  Superior  Court,  Halifax  Coun- 
ty; Geo.  A.  Jones,  Judge. 

Action  by  Mary  O.  Dickens  and  others 
against  Helen  Perkins  and  others.  From  a 
Judgment  in  favor  of  plaintiffs,  defendants 
appeal.     Reversed. 

Thos.  N.  Hill  and  B.  L.  Travis,  for  appel- 
lants. Day  &  Bell,  W.  B.  Daniel,  and  Bat- 
tle &  Mordecal,  for  appellees. 

WALKER,  J.  This  action  was  brought  to 
enforce  a  parol  trust.  The  plaintiffs  allege 
in  their  complaint  that,  in  1871,  W.  M.  Per- 
kins entered  Into  a  parol  contract  with  Me- 
lissa J.  Dickens  whereby  he  promised  and 
agreed  that  If  she  would  pay  him  the  sum 
of  $200  he  would  buy  a  tract  of  land,  which 
is  known  as  the  "Bmsley  Dickens  Home 
Tract,''  at  the  judicial  sale  then  about  to  be 
made  by  the  administrator  of  Emsley  Dick- 
ens, for  the  use  and  benefit  of  Mary  Jane 
Dickens  during  her  life,  and  at  her  death  the 
remainder  in  fee  for  the  use  and  benefit  of 
the  children  of  said  Melissa  J.  Dickens,  and 
that  he  would  have  a  deed  for  the  land  made 
to  himself,  and  would  then  convey  the  land 
as  above  indicated.  That  the  money  was 
paid  to  him,  and  at  the  sale  made  by  the 
administrator  he  bought  the  land  and  took 
a  deed  therefor  in  his  own  name,  and  that  in- 
stead of  complying  with  his  agreement  to  eze- 
cnte  the  deed  to  Mary  Jane  Dickens  for  life, 
with  remainder  to  the  children  of  Melissa  J. 
Dickens,  he,  by  his  will,  devised  the  land  to 
the  said  Mary  J.  Dickens  for  life  and  re- 
mainder in  fee  to  the  defendants  Helen,  Bet- 
tie,  and  Nellie  Perkins,  in  utter  disregard  of 
the  rights  and  equities  therein  of  the  plaln- 
tilTs,  who  are  the  children  of  Melissa  J. 
Dickens.  It  is  further  alleged  that  W.  M. 
Perkins  has  died,  having  left  a  will  which 
baa  been  duly  admitted  to  probate.    There 


are  other  allegatlona  In  the  complaint  which 
it  is  unnecessary  to  set  out,  for  it  is  not 
material  that  they  should  be  considered  in 
the  view  we  take  of  the  case  as  it  ia  now 
presented. 

The  defendants,  who  are  the  heirs,  dev- 
isees, and  executor  of  W.  M.  Perkins,  in  their 
answer  deny  that  he  entered  into  the  agree- 
ment with  Melissa  J.  Dickens  which  is  de- 
scribed in  the  complaint,  and,  while  they  ad- 
mit that  he  bought  the  land  and  took  the 
deed  for  the  same  in  his  own  name,  they 
deny  that  it  was  done  under  any  parol  agree- 
ment that  he  would  hold  it  in  trust  as  alleg- 
ed by  the  plaintiffs,  but,  on  the  contrary, 
they  aver  that  he  bought  the  land  for  him- 
self, and  took  the  deed  in  his  own  name 
without  any  trast  attached  thereto  in  favor 
of  any  of  the  plaintiffs,  and  that  he  there- 
by became  the  owner  of  the  land  in  fee  and 
in  his  own  right  It  is  admitted  that  the 
land  was  devised  by  him  in  his  will  in  the 
manner  alleged  in  the  complaint.  They  fur- 
ther aver  that  at  the  administrator's  sale  the 
said  W.  M.  Perkins  purchased  the  land  at 
the  price  of  $468^  which  amount  he  paid  to 
the  administrator,  and  they  insist  that^  if 
the  plaintiffs  are  entitled  to  a  conveyance  of 
the  land  and  the  $200  was  paid  by  Melissa 
J.  Dickens  to  W.  M.  Perkins,  then  and  in 
that  case  the  plaintiffs  should  be  required  to 
pay  to  the  executor  of  W.  M.  Perkins  the 
sum  of  $268,  it  being  the  difference  between 
the  $200  alleged  to  have  been  paid  by  Me- 
lissa J.  Dickens  and  the  amount  paid  by  W. 
M.  Perkins  to  the  administrator  of  Bmsley 
Dickens  for  the'  land;  and  they  further  in- 
sist that  the  said  sum  of  $268  should  be  de- 
clared by  the  court  to  be  a  charge  upon  the 
land.  At  the  trial  the  court  submitted  to 
the  Jury  the  following  issue:  "Did  W.  M. 
Perkins  buy  the  land  described  in  the  com- 
plaint under  the  parol  agreement  and  with 
the  understanding  that  he  would  take  a  deed 
for  the  same,  and,  when  he  was  paid  the 
money  advanced  for  said  purpose,  would  con- 
vey a  life  estate  in  the  same  to  Mary  J. 
Dickens,  with  the  remainder  in  fee  to  the 
children  of  Melissa  J.  Dickens?'  The  de- 
fendants duly  excepted  to  the  submission  of 
the  Issue.  An  issue  of  fact,  as  defined  by  the 
Code,  arises  upon  the  pleadings  when  a  ma- 
terial fact  is  alleged  or  maintained  by  the 
one  party  and  controverted  by  the  other. 
Code,  S  391.  Issues  do  not  arise  upon  the 
evidence,  nor  should  they  be  so  framed  as  to 
require  the  jury  to  find  facts  which  are  mere- 
ly evidential.  There  is  no  allegation  in  the 
complaint  that  the  parties  entered  into  any 
such  contract  as  the  one  set  out  in  the  issue. 
The  contract  alleged  by  the  plaintiffs  to  have 
been  made,  and  denied  by  the  defendants  in 
their  answer,  instead  of  being  the  one  de- 
scribed in  the  issue,  is  quite  different  in  its 
essential  features,  and  involves  different 
rights  and  liabilities.  If  the  plaintiffs  were 
unable  to  show  by  their  proof  that  the  con- 
tract was  made  as  alleged,  and  by  the  evi- 
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dence  established  a  difTerent  agreement,  they 
could  ha^e  availed  themselves  of  the  hitter, 
and  have  enforced  the  same  only  by  an 
amendment,  provided  the  cause  of  action  was 
not  thereby  substantially  changed.  Code,  | 
278.  The  plaintiffs  alleged  that  W.  M.  Per- 
kins had  agreed  that,  upon  the  payment  to 
him  of  $200,  he  would  buy  the  land  at  the 
sale^  and  hold  the  same  for  the  usee  al- 
ready mentioned,  and  convey  It  afterwards 
to  the  same  uses,  and  that  the  $200  had  been 
paid,  which  entitled  the  plaintiff  to  a  con- 
veyance when  W.  M.  Perkins  bought  the 
land;  while  there  was  proof  tending  to  show 
that  It  was  agreed  between  the  parties  that 
Melissa  J.  Dickens  should  pay  to  W.  M.  Per- 
kins $200^  which  she  did,  and  that  he  should 
advance  whatever  additional  amount  might 
be  necessary  to  pay  for  the  land,  and  that, 
with  this,  understanding,  he  would  purchase 
the  land  at  the  sale,  and,  upon  being  r^ald 
the  amount  advanced  by  him,  he  would  con- 
vey the  same  to  Mary  J.  Dickens  for  life, 
with  the  remainder  to  the  children  of  Melis- 
sa J.  Dickens.  This  must,  at  least,  be  taken 
as  the  plaintiffs'  understanding  of  the  testi- 
mony, because  they  did  not  exc^t  to  the 
issue,  and  must  therefore  have  thought  that 
there  was  evidence  to  warrant  an  affirmative 
answer  to  It  by  the  Jury.  But  the  proof,  In 
this  view  of  It,  did  not  sustain  the  allegation, 
and  there  was  therefore  a  substantial  va- 
riance, if  not  a  failure  of  proof.  Clark's 
Code,  I  271,  and  notes;  Faulk  v.  Thornton, 
108  N.  G.  314,  12  S.  E.  998,  and  cases  cited. 
As  there  was  no  other  allegation  in  the 
pleadings,  either  In  the  coniplaint  or  the  an- 
swer, which  could  raise  the  issue  framed 
by  the  court  and  duly  excepted  to  by  the  de- 
fendants, it  was  error  to  submit  it  to  the 
Jury.  Fortesque  v.  Crawford,  105  N.  C.  29,  10 
S.  B.  910;  Sprague  v.  Bond,  113  N.  G.  551,  18 
S.  B.  701;  Wright  v.  Cato,  93  N.  0.  296;  Mil- 
ler V.  Miller,  89  N.  C.  209.  As  we  have  al- 
ready stated,  this  defect  may  be  cured  by 
proper  amendment,  if  the  plaintiffs  Intend  to 
rely  upon  the  contract  as  set  out  In  the  is- 
sue. 

If  the  proof  should  be  construed  as  tend- 
ing to  show  only  that  Melissa  J.  Dickens  paid 
the  $200  upon  the  agreement  that  W.  M.  Per- 
kins should  buy  the  land  and  take  a  deed 
therefor  to  himself,  and  then  convey  it  to 
the  parties  above  named  according  to  the 
uses  declared  in  the  contract,  and  that  any 
additional  amount  advanced  by  him  should 
be  paid  by  Mary  J.  Dickens,  the  payment  of 
the  same  not  to  be  a  condition  precedent  to 
the  conveyance,  but  he  to  rely  for  reimburse- 
ment solely  upon  the  personal  promise  or  ob- 
ligation of  Mary  J.  Dickens,  it  would  not 
warrant  an  affirmative  finding  upon  the  Is- 
sue submitted,  and  this  brings  us  to  the  only 
remaining  exception  of  the  defendant  which 
we  deem  It  necessary  to  consider. 

However  the  case  may  stand  upon  the 
pleadings  and  pcx)of,  or  upon  the  issue  sub- 
mitted and  any  reasonable  interpretation  of 


the  testimony,  we  find  that  his  honor's  charge 
in  one  respect  cannot  be  sustained.  The  court 
charged  the  Jury  substantially  that.  If  they 
found  the  contract  was  made  as  alleged  io 
the  complaint,  that  is,  that  W.  M.  Perktais 
was  paid  the  $200  upon  his  promise  to  buy 
the  land  and  hold  It  in  trust  and  to  convey 
It  to  Mary  J.  Dickens  for  life,  with  remain- 
der to  the  children  of  Melissa  J.  Dickens, 
they  should  answer  the  issue  "Yes.**  The  is- 
sue did  not  embrace  only  the  facts  recited  hi 
the  charge,  and  the  Juxy  were  ther^ore.  In 
effect,  instructed  that;  If  they  were  satis- 
fied that  W.  M.  Perkins  made  the  contract 
as  stated  in  the  charge,  they  should  answer 
the  Issue  "Yes,"  which  of  course  required 
tiiem  to  find  that  he  made  another  and  dif- 
ferent contract  This  was  error.  There 
was  no  correspondence  between  the  allega- 
tion of  the  complaint  and  the  Issue,  tn  re- 
spect to  the  terms  of  the  contract,  and  none 
between  the  Issue  and  the  charge  of  the 
court 

At  the  next  trial,  the  defendants  may,  by 
tendering  proper  Issues  and  by  prayers  for 
instructions,  present  the  other  questions  ar- 
gued In  this  court  as  to  the  illegality  of  the 
consideration  of  the  contract  and  the  statute 
of  limitations.  If  It  becomes  material  that 
they  should  be  passed  upon.  The  question 
relating  to  the  validity  of  the  parol  trust  can 
better  be  considered  when  the  terms  of  the 
contract  are  ascertained. 

For  the  reasons  already  given,  we  do  not 
think  the  case  was  correctiy  tried  in  the 
court  below,  and  a  new  trial  must  therefore 
be  awarded.    New  trial. 


(184  N.  C.  2S3) 

SXJMNEB  et  al.  v.  BARLY  et  aL 

(Supreme  Ck>urt  of  North  Carolina.     Feb.  Id, 

1904.) 

AORBEMENT   FOR   PARTITION   OF  LANDS-RK- 
FUSAL  TO  PBRFORM—RBMBDY-SUIT 
FOR  SPECIFIC  PERFORMANCE. 
1.  Where  tenants  in  common  of  one  tract  of 
land  and  tenants  in  common  of  another  mntu- 
ally  agreed  that  all  the  lands  should  be  parti- 
tioned *'a8  if  they  held  the  said  lands  as  ten- 
ants in  common,"  the  remedy  on  the  refusal  of 
the  tenants  In  common  of  one  of  the  tracts  to 
carry  out  the  agreement  is  by  suit  for  specific 
performance,  and  not  by  a  special  proceeding 
for  partition,   the  agreement   being  executory 
only. 

Appeal  from  Superior  Oourt,  Hertford 
County;  M.  H.  Justice,  Judge. 

Action  by  J.  B.  Sumner  and  others  agaUist 
B.  F.  Early  and  others.  From  a  Judgment 
dismissing  the  action,  plaintiffs  appeal*  Re- 
versed. 

This  la  a  dvU  action,  in  which  the  plain- 
tiffs aver  that  on  the  4th  day  of  March,  1880. 
the  plaintiffs  and  defendants  entered  into  a 
written  contract,  set  out  in  the  complaint, 
whereby  the  plaintiffs,  being  the  owners,  as 
tenants  in  common,  of  certain  lands  descrlb- 

T  1.  See  ParUUon,  toI.  88,  C«it  Dig.  |  81 
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ed  tbereio,  and  the  defendanta,  being  the 
ownera  of  other  landa,  mutually  agreed  that 
all  of  said  lands  should  be  partitioned,  and 
that  they  would  select  three  disinterested 
men  to  make  the  partition  '*as  if  they  held 
said  lands  as  tenants  in  common."  The 
terms  and  provisions  of  said  contract  are  set 
forth  in  detail  in  the  paper  writing  which 
is  made  a  part  of  the  complaint  The  plain- 
tUTs  allure  that  the  defendants  refused  to 
carry  out  and  perform  their  part  of  the  con- 
tract whereas  the  plaintiffs  have  always 
been  ready  and  willing  to  perform  the  con- 
tract on  their  part.  They  demand  judg- 
ment that  the  contract  be  specifically  per- 
formed, and  that  partition  be  made  in 
accordance  with  the  terms  thereof.  The  de- 
fendants, in  their  answer,  admit  the  execu- 
tion of  the  contract,  and  aver  matters  in 
avoidance  of  the  plaintiffs*  right  to  have 
specific  performance  and  partition.  At  Oc- 
tober term,  1903,  of  the  superior  court  of 
Hertford,  a  Jury  was  duly  impaneled  to  try 
the  issues  raised  by  the  pleadings,  whereup- 
on t]}e  defendants  moved  to  dismiss  the  ac- 
tion for  that  the  court  had  no  Jurisdiction. 
The  motion  was  allowed,  and  the  plaintiffs 
appealed. 

Winbome  ft  Lawrence,  for  appellants. 
Francis  D.  Winston,  for  appellees. 

GONNOB,  J.  (after  stating  the  case).  The 
motion  of  the  defendants  is  based  upon  the 
position  that  the  plaintiffs'  remedy  for  the 
refusal  of  the  defendants  to  perform  their 
contract  was  a  special  proceeding,  of  which 
the  clerk  had  original  Jurisdiction.  If  the 
contract  had  contained  appropriate  words  of 
conveyance  whereby  the  parties  conveyed  to 
each  other  the  title  to  the  lands  described 
therein  as  tenants  in  common— that  is,  if  it 
were  an  executed  contract— the  position  of 
the  defendants  would  have  been  correct  The 
contract  is,  however,  executory,  and  the  rem- 
edy upon  it  is  for  specific  performance.  If 
the  court  shall,  upon  a  trial  of  the  issues 
raised  by  the  pleadings,  adjudge  that  the 
plaintiffs  are  entitled  to  a  decree,  it  will,  in 
furtherance  of  the  remedy,  appoint  commis- 
sioners to  make  partition,  and  thus  give  com- 
plete relief.  "When  the  title  of  a  co-tenant 
is  equitable  merely,  and  he  is  entitled  to  a 
conveyance  of  the  legal  title,  he  may,  by 
proper  pleadings,  assert  his  rights,  and  ob- 
tain a  decree  of  the  court  compelling  those 
in  whom  the  legal  title  rests  to  convey  ac- 
cording to  the  partition  awarded.  But  when 
the  sole  purpose  of  the  bill  is  to  procure  a 
partition,  it  will  not  be  granted  on  the  ground 
that  the  plaintiff  is  entitled  to  a  conveyance. 
He  must  first,  in  the  same  or  an  independent 
suit,  obtain  a  decree  declaring  the  right  to 
a  conveyance.  Freeman  on  Ck>tenants  and 
Partition,  S  518.  "A  partition  of  lands  among 
several  Joint  owners  will  not  be  made  un- 
less those  by  whom  the  partition  is  sought 
have  a  legal  title  to  the  portions  claimed  by 
them.    A  party  who  has  a  mere  equitable 


right  to  a  conveyance  of  an  undivided  inter 
est  is  not  in  a  position  to  ask  for  a  parti- 
tion." WiUiams  V.  Wiggand,  53  111.  238.  In 
that  case  it  is  said  that  in  a  bill  for  specific 
performance  a  prayer  may  be  Joined  for  par- 
tition, but;  when  the  sole  purpose  of  the  bill 
is  for  partition,  it  will  not  be  allowed  mere- 
ly on  proof  that  the  complainant  is  entitled 
to  a  conveyance.  No  partition  can  be  order- 
ed until  the  equitable  rights  are  determined 
and  adjudged.  It  is  well  settled  that  the 
.clerk  in  the  exercise  of  his  statutory  Ju- 
risdiction in  special  proceedings,  may  not 
administer  equities  or  equitable  relief.  This 
Jurisdiction  is  vested  solely  in  the  superior 
court  in  term.  The  language  of  Mr.  Justice 
Davis  in  Efland  v.  Bfiand,  96  N.  a  488,  1  S. 
E.  858,  is  appropriate  to  and  decisive  of  this 
appeal:  "Equitable  elements  exist  in  this 
case  and  involve  questions  of  law  and  fact 
which  could  not  be  adjudicated  before  the 
clerk,  and  which,  under  the  old  practice, 
would  have  been  cognizable  in  a  court  of  eq- 
uity, and  it  is  properly  a  'dvil  action'  within 
the  definition  of  Pearson,  G.  J.,  in  Tate  v. 
Powe,  04  N.  C.  844."  Pollard  v.  Slaughter, 
92  N.  G.  72,  63  Am.  Bep.  402;  Parton  v.  AlU- 
son,  109  N.  O.  674,  14  S.  B.  107.  We  there- 
fore conclude  that  the  action  is  properly 
brought  The  defendants'  motion  to  dismiss 
should  have  been  denied.  Judgment  dismiss- 
ing the  action  will  be  reversed,  and  the  court 
will  proceed  to  hear  and  ^termine  the  cause 
upon  the  pleadings. 
Reversed. 


(U4  N.  C.  217) 
MBBKINS  V.  NORFOLK  ft  &  R.  00. 
(Supreme  Court  of  North  Carolina.     Feb.  16, 
1904.) 

DEATH  —  PROXIMATE    CAUSE  —  NEGLIGENCE  — 
NATURAL  CAUSES-EYIDENCE-DAMAGES. 

1.  Plaintiff  might  recover  for  the  death  of  his 
decedent  if  a  cause  of  the  death  was  a  disease 
but  the  disease  was  accelerated  and  death  has- 
tened by  the  negligent  act  of  the  defeudant 

2.  In  an  action  for  death,  evidence  that  the 
decedent  would  have  died  in  a  short  time  from 
natural  causes  was  competent  on  the  question 
of  damages,  but  incompetent  on  the  issue  of 
defendant's  negligence. 

Appeal  from  Superi<v  Court,  Tyrrell  Coun- 
ty; Councill,  Judge.    % 

Action  by  J.  C.   Meekins,   administrator, 
against   the   Norfolk   &    Southern   Railway  ' 
Company.    From  a  judgment  for  defendant, 
plaintiff,  appeals.    Beversed. 

H  F.  Aydlett  and  I.  M.  Meekins,  tor  ap- 
pellant Pruden  &  Pruden  and  Shepherd  & 
Shepherd,  for  ai^ellee. 

DOUGLAS,  J.  This  is  an  action  to  re- 
cover damages  for  the  death  of  the  intestate 
from  injuries  alleged  to  have  been  received 
through  the  negligence  of  the  defendant  The 
first  issue  was  as  follows:  "Was  the  death 
of  the  intestate,  John  Jones,  caused  by  the 

V 1.  See  Death,  voL  16,  Coit  Dig.  |  If  . 
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negligence  of  the  defendant  as  alleged  in  the 
complaint?"  This  Issue  was  answered  "No," 
which  rendered  the  remaining  issues  imma- 
terial. 

There  are  several  exceptions,  nearly  all  to 
the  charge  or  failure  to  charge;  but  as  they 
are  so  connected  with  the  evidence  that  they 
may  not  arise  upon  a  new  trial,  we  will  con- 
fine oursdves  to  the  exception  which  alone 
seems  necessary  for  the  determination  of  this 
appeal.  The  court  charged  as  follows:  ''If 
the  Jury  shall  find  that  intestate's  death  waa 
caused  by  disease,  and  would  have  occurred 
from  disease  which  he  had  at  the  time  of 
the  accident  to  him,  even  if  the  accident  had 
not  befallen  him,  then  they  shall  answer  the 
first  issue  *No,'  even  if  they  shall  further 
find  that  the  fall  aggravated  his  disease  and 
hastened  his  death."  In  this  instruction 
there  was  substantial  error  for  which  a  new 
trial  must  be  granted.  The  first  part  of  the 
instruction  would  of  course  be  correct  if  tak- 
en by  itself,  as  the  defendant  would  not  be 
liable  for  the  death  of  the  Intestate  If  a  pre- 
existing disease  were  its  proximate  cause: 
but  in  contemplation  of  law  the  cause  of 
death  Is  that  which  produces  death  at  the 
time  it  happens.  The  unlawful  killing  of  a 
human  being  would  be  none  the  less  murder 
or  manslaughter,  as  the  case  might  be,  even 
if  the  Innocent  victim  were  in  the  last  stages 
of  a  fatal  disease.  We  see  no  reason  why 
the  defendant  should  not  be  held  civilly  lia- 
ble for  negligently  doing  an  act,  the  inten- 
tional commission  of  which  might  subject  an 
individual  to  the  punishment  of  death.  Any 
other  construction  of  law  would  be  liable 
to  the  gravest  consequences. 

It  has  been  repeatedly  held  by  this  court 
that  substantial  damages  are  recoverable 
where  the  death  of  the  intestate  was  hasten- 
ed or  accelerated  by  injuries  resulting  from 
the  negligence  of  the  defendant.  In  Lewis 
V.  Raleigh,  77  N.  0.  229,  where  the  jury  found 
that  "the  death  of  John  Godwin  was  accel- 
erated by  the  noxious  atmosphere  of  said 
guardhouse,"  it  was  held,  in  a  well-considered 
opinion,  that  his  administrator  could  recover. 
In  Gray  v.  Llttie,  126  N.  G.  385,  35  S.  £. 
611,  this  court  says  on  page  3S7,  126  N.  O., 
page  611,  35  S.  E.:  "His  honor,  in  charging 
the  Jury,  substantially^  followed  the  charge 
approved  in  Benton  v.  Railroad,  122  N.  C. 
1007  L30  S.  E.  333],  and  in  addition  thereto 
instructed  the  jury  in  these  words:  'But  in 
considering  the  second  issue  as  to  the  cause 
of  th^  death  of  the  plaintiff's  intestate,  if 
you  find  that  the  death  of  the  Intestate  was 
only  hastened  or  accelerated  by  the  acts  or 
omissions  of  the  defendant  as  alleged,  then 
you  are  instructed  that,  in  answering  the 
third  issue  as  to  damages,  you  cannot  award 
the  plaintiff  any  more  than  nominal  dam- 
ages; that  is,  such  small  sum,  as,  for  in- 
stance, five  cents,  or  other  small  sum,  be- 
cause in  such  state  of  the  case,  if  the  death 
of  the  intestate  was  only  hastened  or  ac- 
celerated by  the  defendant^  yon  could  only 


respond  to  this  issue  in  nominal  danoages.' 
[Exception.]  The  error  in  that  part  of  the 
charge  lies  in  considering  the  act  expediting 
death  as  a  mere  technical  injury.  This  is 
not  the  language  of  the  law  nor  of  the  text- 
books on  criminal  matters.  There  are  in- 
stances in  the  common-law  reports  where  the 
accelerator  paid  the  severest  penalty  known 
to  the  law.  We  know  of  no  decision  of  a 
final  appellate  court  in  this  country  declare 
ing  otherwise."  In  view  of  the  uniform  de- 
cisions of  our  own  state,  it  is  needless  to  dte 
outside  authorities;  but  a  further  discussion 
of  the  question  may  be  found  in  Railroad 
V.  Northington  (Tenn.)  17  8.  W.  880,  16  L. 
R.  A.  268,  and  in  1  Thompson,  Neg.  i  149. 

The  evidence  tending  to  show  that  the  in- 
testate would  in  any  event  have  died  in  a 
short  time  from  natural  causes  was  compe- 
tent upon  the  issue  of  damages,  but  was 
utterly  Immaterial  upon  that  of  negligence. 
For  this  erroneous  instruction  of  his  honor, 
a  new  trial  is  ordered.    New  tiiaL 


cm  N.  C.  245) 

CHEBSBOROUGH   et   al.   r.  ASHEYILLE 
SANATORIUM  et  al. 

(Supreme  Court  of  North  Carolina.     Feb.  16, 
1904.) 

MECHANIC'S  UBN— CORPORATION  PROPORTT- 
DEED  OF  TRUST— PRIORITY— MATERIALS  FUR- 
NISHED—WORK AND  LABOR. 

1.  Under  Code,  |  1255,  as  amended  by  Laws 
1897,  p.  511,  c  834,  proyiding  that  mortgages 
of  incorporated  companies  shall  not  exempt  the 
property  of  such  corporations  from  ezecntiou 
for  labor  performed,  and  omitting  the  words 
**nor  for  materials  furnished,"  contained  in  the 
section  prior  to  its  amendment,  claimants,  who 
"performed  work"  and  "furnished  materials** 
for  a  corporation,  and  in  doing  the  work  used 
said  materials  subsequent  to  the  registration  of 
a  deed  of  trust  of  its  property,  were  not  enti- 
tied  to  priority  over  the  deed  of  trust  for  the 
materials  furnished. 

Appeal  from  Superior  Court,  Buncombe 
County;  Hoke,  Judge. 

Action  by  Thomas  P.  Cheesborougli  and 
others  against  the  Asbeyille  Sanatorium,  in 
which  J.  C.  McPherson  and  T.  G.  Clark  were 
permitted  to  file  a  complaint  From  a  Judg- 
ment for  plaintiff,  aaid  McPlierson  and  Clark 
appeaL    Affirmed. 

This  action  was  brought  by  the  plaintiffs 
for  the  purpose  of  enforcing  the  execution  of 
the  trusts  declared  in  a  certain  deed  execut- 
ed by  the  defendant  corporation  to  J.  8.  Ad- 
ams. Charles  McNamee  was  appointed  re- 
ceiver. At  August  term,  1899,  the  appellants 
were  allowed  to  make  themselyes  parties  to 
such  action,  and  filed  their  complaint  therein. 
The  cause  was  submitted  to  his  honor  upon 
an  agreed  state  of  facts.  The  defendant  was, 
on  and  before  the  dOth  day  of  Septanber, 
1897,  a  corporation  created  and  organized  un- 
der the  laws  of  this  state.  On  said  day  the 
said  corporation  executed  to  the  Board  of 
Home  Missions  of  the  Presbyterian  Church 
certain  bonds  aggregating  the  sum  of  $30,- 
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000,  and,  for  tbe  purpose  of  securing  tbe  pay- 
meut  thereof,  executed  a  deed  in  trust  upon 
its  land  and  buildings  in  the  city  of  Ashe- 
▼jlle,  which  was  duly  registered  in  Buncombe 
county  on  the  3d  of  January,  1898.  Between 
the  9th  of  February,  1898,  and  tbe  15th  of 
July,  1899,  the  plaintiffs  McPherson  &. Clark, 
pursuant  to  a  contract  made  with  said  cor- 
poration, '^performed  labor"  and  "furnished 
materials'*  for  it,  and  in  doing  said  work  used 
said  materials,  which  said  materials  were 
furnished  and  used  by  them  on  the  buildings 
situate  on  the  land  and  premises  of  the  de- 
fendant corporation,  particularly  described 
in  the  notice  of  lien  filed  by  said  plaintiffs. 
Said  work  and  material  were  reasonably 
worth  the  prices  set  out  and  charged  there- 
for. By  the  terms  of  said  contract  the  said 
corporation  became  Indebted  to  the  plaintiffs 
McPherson  &  Clark  in  the  sum  of  $646  for 
said  labor  and  work  and  materials  so  fur- 
nished. Of  said  sum  $115.60  is  for  items 
marked  **work"  in  the  bill  of  particulars 
filed  with  the  notice  of  lien,  the  remainder 
of  said  sum  being  for  ''materials  furnished." 
The  plaintiffs  filed  their  notice  of  lien  in  com- 
pliance with  the  provisions  of  section  1781  of 
the  Code  on  the  16th  day  of  August,  1899, 
and  on  the  19th  day  of  October,  1899,  filed 
their  complaint  in  this  action.  The  Board  of 
Home  Missions  filed  its  answer  to  said  com- 
plaint, alleging  the  execution  of  the  said  deed 
in  trust,  and  denying  the  plaintiff's  right  to 
any  lien  on  said  property,  or  priority  In  the 
proceeds  of  the  sale  thereof  over  the  payment 
of  the  bonds  h^ld  by  said  Board  of  Missions 
and  secured  by  said  deed  In  trust.  His  honor 
adjudged  that  the  defendant  corporation  was 
indebted  to  the  plaintiffs  McPherson  &  Clark 
in  the  sum  of  $646.15,  with  interest,  and  of 
this  amount  the  sum  of  $115.61,  being  for 
**work  and  labor,"  constituted  a  lien  upon 
said  property,  and  had  priority  over  all  oth- 
er liens  whatsoever,  and  over  all  mortgages 
and  deeds  In  trust  thereon,  and  that  said 
sum  be  paid  out  of  the  proceeds  of  the  sale 
of  the  property  of  the  defendant  corporation 
In  preference  to  all  other  claims,  etc.  The 
plaintiffs  excepted  to  the  refusal  of  his  honor 
to  declare  the  entire  amount  of  their  claim 
entitled  to  priority,  and  appealed. 

F.  A.  Sondley,  for  appellants.  Merrimon  ft 
Merrimon  and  J.  D.  Murphy,  for  appellee.' 

CONNOR,  J.  (after  stating  the  case).  The 
exception  to  the  judgment  of  his  honor  in- 
volves the  construction  of  section  1255  of  the 
Code,  as  amended  by  chapter  334,  p.  511,  Pub. 
Laws  1897.  The  section  of  the  Code  as  origi- 
nally enacted  declared  that  "mortgages  of  in- 
corporated companies  *  *  *  shall  not  have 
power  to  exempt  the  property  of  such  incor- 
porations from  execution  for  labor  perform- 
ed, nor  for  material  furnished,  nor  for  torts 
committed."  This  section  was  construed  by 
tbls  court  in  Coal  Co.  v.  Electric  Light  Co. 
(1896)  118  N.  C.  232,  24  S.  B.  22.  The  Gen- 
eral Assembly,  at  the  session  of  1897,  amend- 


ed the  section  by  striking  therefrom  the 
words  "for  material  furnished  such  corpora- 
tion." Chapter  334.  The  sole  question  pre- 
sented by  this  appeal  therefore  Is  whether 
the  plaintiffs  are  entitled  to  priority  over  the 
deed  in  trust  executed  prior  to  the  com- 
mencement of  the  work  or  the  furnishing  of 
the  materials.  There  can  be  no  doubt  that, 
as  against  the  defendant  corporation,  the 
plaintiffs  have  a  lien  pursuant  to  the  provi- 
sions of  section  1781  of  the  Code,  providing 
for  liens  "for  work  done  •  •  •  or  mate- 
rials furnished."  This  Hen,  however,  is  sub- 
ordinate to  the  registered  deed  in  trust,  at- 
taching, as  it  does,  at  the  time  of  the  begin- 
ning of  the  work  or  furnishing  materials. 
Burr  V.  Maultsby,  99  N.  C.  263,  6  S.  E.  108,  6 
Am.  St.  Rep.  517;  20  Am.  &  Eng.  Enc.  (2d 
Ed.)  479.  While,  therefore,  as  was  said  by 
the  court  in  Coal  Co.  v.  Electric  Light  Co., 
supra,  the  right  of  priority  asserted  by  the 
plaintiffs  is  not  based  upon  the  Idea  of  a  lien, 
we  may  resort  to  the  construction  put  upon 
statutes  providing  for  mechanics*  liens  to  aid 
us  In  ascertaining  and  giving  expression  to 
the  legislative  Intent  It  Is  significant  that 
the  amendment  of  1897  to  section  1255  fol- 
lows the  decision  of  this  court  In  Coal  Ck>.  v. 
Electric  Light  Co.,  supra,  being  enacted  at 
the  next  succeeding  session  of  the  General 
Assembly.  "Whether  mechanics'  liens  should 
be  construed  strictly  or  liberally  is  a  ques- 
tion upon  which  there  is  a  hopeless  division 
of  opinion."  Boisot  on  Mechanics*  Liens^  | 
34.  The  author  dtes  a  large  number  of 
cases  In  which  various  opinions  are  express- 
ed. Upon  this  question  we  prefer  to  adopt 
the  'following  principles  thus  stated  by  him: 
"There  is  a  line  of  decisions  that  seems  to 
take  a  middle  ground,  holding  that  the  stat- 
ute should  be  reasonably  construed,  so  as  to 
ascertain  the  Intent  of  the  Legislature,  and 
to  require  a  substantial  compliance  wltii  the 
requirements  of  the  statute,  without  extend- 
ing Its  provisions  beyond  the  plain  language 
of  the  act"  IdL  I  37.  This  court,  in  Gum- 
ming V.  Bloodworth,  87  N.  0.  88,  drew  a  clear 
distinction  between  a  lien  for  labor  perform- 
ed and  one  for  material  furnished,  holding 
that  in  respect  to  the  former  the  Legislature 
had  the  power,  pursuant  to  article  10,  $  4,  of 
the  Constitution,  to  provide  for  a  lien  for 
"work  done"  having  priority  over  the  right 
to  the  homestead,  but  had  no  such  power  In 
respect  to  "materials  furnished.*'  The  current 
of  authority  tends  to  sustain  the  diatlnctlon 
made  by  this  court  Boisot  on  Mechanics' 
Liens,  §8  235,  241.  This  court,  in  BroyhiU  v. 
Gaither,  119  N.  0.  443,  26  S.  E.  31,  says: 
"The  laborer's  lien  is  solely  for  'labor  per- 
formed.' The  mechanic's  lien  is  broader,  and 
Includes  the  'work  done';  1.  e.,  the  building 
built  or  superstructure  on  the  premises." 
This  language  would  seem  to  be  decisive  of 
this  appeal,  as,  since  the  amendment  of  1897, 
the  right  of  priority  secured  by  section  1255 
is  confined  to  "labor  performed,"  and  the 
amendment    expressly    excludes    "materials 
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furnished,**  thus  narrowing  the  class  of  per- 
sons and  claims  aititled  to  its  protectton 
within  a  much  smaller  compass  than  the  lan- 
guage of  section  1781. 

His  honor  haying  s^Mirated  the  items  in 
the  bill  of  particulars  for  "work  done"  from 
those  for  '^materials  furnished/'  we  are  not 
called  upon  to  decide  the  question  discussed 
by  counsel  as  to  the  rights  of  the  laborers 
who,  in  the  performance  of  their  contract, 
and  as  an  essential  part  of  their  work,  used 
materials. 

It  is  difficult  to  reconcile  the  large  number 
of  the  decisions  found  in  the  Reports  of  the 
different  states  concerning  lien  laws,  and  we 
carefully  refrain  from  announcing  any  prin- 
ciple of  construction  further  than  is  neces- 
sary to  dispose  of  this  appeal.  Upon  the 
facts  found  by  his  honor,  we  are  of  the  opin- 
ion that  he  correctly  construed  the  statute  as 
amended. 

Affirmed. 


(134  N.  c.  2se) 

FIDELITY  ft  DBPOSrr  OO.  T.  JOBDAN 
et  al. 

(Supreme  Court  of  North  Carolina.    Feb.  16^ 
1904.) 

BQUITT  —  JURISDICTION  -  JUSTIOBS    OF    THB 
PBACB-APPBAL-SUBROOATION— A'LEADINO. 

1.  An  objection  to  the  jurisdiction,  though 
waived  in  the  court  below,  may  be  raised  on  ap- 
peal. 

2.  The  superior  court  and  not  a  justioe  of 
the  peace,  had  jurisdiction  of  an  action  by  a 
creditor  seekiug  to  be  subrogated  to  the  rights 
of  other  creditors  of  the  same  debtor,  wjiose 
claims  he  had  paid. 

8.  A  complaint  alleged  that  plaintiff  was  the 
surety  on  the  official  bond  of  a  derk  of  court, 
who  received,  as  clerk,  large  sums  of  money,  a 
large  part  of  which  he  deposited  in  the  bank, 
and  that  he  misappropriated  the  trust  funds 
so  received  by  him  to  the  amount  of  nearly 
$1,800,  which  has  been  paid  by  the  plaintiff 
as  surety,  and  that  the  defendants  received  a 
check  from  the  clerk  for  $197.86  on  the  bank, 
and  that  amount,  out  of  the  trust  funds  in  the 
bank,  was  paid  to  him  on  the  check.  Held, 
that  as  plaintiff  alleged  that  the  clerk  misap- 
plied the  fund  so  received  by  him,  but  did  not 
allege  that  he  misapplied  that  part  deposited 
in  bank,  and  as  every  intendment  Ib  to  be  made 
against  the  pleader,  it  did  not  appear  that  de- 
fendants had  received  any  of  tne  funds  mis- 
appropriated, and  plaintiff  showed  no  right  to 
be  subrogated  to  any  rights  as  against  defend- 
ants. 

4.  If  the  clerk  had  misapplied  that  part  of 
the  fund  deposited  in  the  bank,  plaintiff  had 
a  right  of  subrogation,  though  he  had  secured 
no  assignment  of  the  claims  of  creditors. 

5.  The  trial  court  might,  on  application,  per- 
mit the  plaintiff  to  amend  his  complaint,  under 
Code,  i  278,  permitting  the  court,  before  or 
after  judgment,  to  allow  a  pleading  to  be 
amended  by  inserting  other  allegations  material 
to  the  case. 

Appeal  fitym  Superior  Court,  Hertford 
County;  M.  H.  Justice,  Judge. 

Suit  by  the  Fidelity  &  Deposit  Company 
against  William  Jordan  and  another.  From 
a  judgment  for  plaintiff,  defendants  appeal* 
Reversed. 


Winbome  ft  Lawrence  and  Geo.  Cowper, 
for  appellants.  Fruden  ft  Prudoi  and  Shep- 
herd ft  Shepherd,  for  appellee. 

WALKBR,  J.  This  action  was  brought  by 
the  plaintiff  In  the  court  below  for  tlie  re- 
covery of  $197.86,  and  was  tried  upon  de- 
murrer to  the  complaint  The  plaintiff,  a 
corporation,  alleged  that,  at  the  request  of 
John  F.  NewBome,  clerk  of  the  superior  court 
of  Hertford  coun^.  It  became  surety  on  his 
official  bond,  as  It  was  authorized  by  law  to 
do,  in  the  sum  of  $15,000,  with  the  usual  con- 
ditions; that  said  Newsome,  as  derk  and  re- 
ceiver, by  virtue  of  his  office,  received  large 
sums  of  money  to  be  held  by  him  for  seTeral 
parties,  and  a  large  part  thereof  he  deposited 
in  bank,  to  his  credit  as  "clerk  and  receiv- 
er"; that  he  defaulted  and  misapplied  the 
trust  funds  so  held  by  him,  to  the  amoont 
of  nearly  $1,800,  and  thereafter,  he  having 
died,  a  Judgment  was  recovered  against  his 
administratrix  and  the  plaintiff,  his  surety, 
for  $800.80,  which  amount,  and  the  ftarther 
sum  of  1507.76,  which  he  had  also  converted 
or  misapplied,  the  plaintiff  was  compelled  to 
pay,  as  surety;  that  prior  to  his  death  the 
said  Newsome,  being  Indlridually  Indebted  to 
the  defendants,  gave  them  a  check  drawn  by 
him,  as  "clerk  and  receiver,"  to  their  order, 
on  the  bank  in  which  the  trust  funds  had 
been  deposited,  for  the  sum  of  $197.86,  In  pay- 
ment of  said  indebtedness,  and  the  check 
was  afterwards  paid  to  them  out  of  the  trust 
funds;  that  defendants  had  no  chilm  upon 
the  said  funds,  and  knew  at  the  time  they  re- 
ceived the  check  and  the  money  paid  thereon 
that  the  giving  of  the  check  was  a  misappro- 
priation of  the  trust  funds  by  Newsome.  It 
is  then  alleged  "that  the  plaintiff  is  advised 
and  believes,  and  so  avers,  that  It  Is  subro- 
gated to  the  rights  of  those  whose  debts 
against  the  said  clerk  and  receiver  It  has 
paid,  and  is  entitled  to  recover  in  this  action, 
of  the  def aidants,  the  sum  received  by  them 
as  aforesaid  of  John  F.  Newsome,  deceased." 
The  plaintiff  demands  Judgment  for  the  sum 
of  $197.86  and  the  costs.  The  defendants  de- 
murred substantially  upon  the  follovring 
grounds:  (1)  That  the  court  has  no  Jurisdic- 
tion of  the  action.  <2)  It  appears  from  the 
complaint  that  the  plaintiff  paid  the  alleged 
fiduciary  claims  for  money  wrongfully  con- 
verted by  his  principal  without  having  the 
same  assigned  to  It,  and  thereby  discharged 
the  same,  and  for  this  reason  It  has  no  legal 
or  equitable  demand  against  the  defendants, 
by  subrogation  or  otherwise.  (8)  That  the 
plaintiff,  in  Its  complaint,  does  not  state  a 
cause  of  action  because,  first,  It  does  not  ap- 
pear that  plaintiff  is  subrogated  to  the  rights 
of  any  person  or  persons  havlnff  any  cause  of 
action  against  the  defendants;  second.  It  Is 
not  stated  to  whom  the  plaintiff  paid  the  said 
money,  nor  how  much  It  paid  to  any  one  per- 
son, nor  does  it  appear  by  proper  averment 
to  whose  right  the  plaintiff  seeks  to  be  snb- 
rogated*    The  demurrer  was  ovemiled,  and 
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judgment  rendered  for  the  plaintiff,  to  wbicb 
the  defendants  excepted  and  appealed. 

The  objection  to  the  jnrladlctloD  was  walT- 
ed  in  the  court  below,  bat  the  defendanti^ 
connsel  insisted  upon  it  in  this  oonrt,  as  he 
had  the  right  to  do»  We  think,  howeyer,  that 
it  is  without  any  m^t  The  cause  of  action 
attempted  to  be  set  up  by  the  plaintiff  is 
e^tdtable  in  its  nature,  and  can  be  enforced 
only  in  the  superior  court  The  court  of  a 
Justice  of  the  peace  lias  no  jurisdiction  by 
which  it  can  afElrmatlTely  administer  an  equi- 
ty.  This  has  been  repeatedly  decided*  Ber- 
ry T.  Henderson,  102  N.  G.  625,  9  8.  H  455, 
and  cases  dted.  While  it  is  a  court  for  the 
enforcement  of  remedies  moely  legal,  it  may 
BO  tBx  recognize  an  equity  inrolved  in  any  ac- 
tion pending  before  it  as  to  permit  it  to  be 
pleaded  as  a  defense.  Bell  ▼.  Howerton,  111 
N.  C.  69,  15  8.  B.  891;  McAdoo  v.  Oallum,  86 
N.  C.  419. 

The  defendants  next  contend  that  the  plain- 
tiff,  haying  paid  the  judgment  recoyered 
against  it,  and  the  other  part  of  the  debt  due 
by  Its  principal,  without  haying  taken,  an  as- 
signment to  itself  for  the  same  from  the  cred- 
itors, has  thereby  discharged  the  indebted- 
ness, and  depriyed  itself  not  only  of  the  right 
to  enforce  payment  of  the  particular  Judg- 
ment and  claim  thus  discharged  by  it,  but  has 
also  lost  all  right  to  be  substituted  in  the 
creditors'  place  to  all  collateral  rights  and  se- 
curities to  which  the  creditors  were  entitled, 
or  which  they  held  at  the  time  of  the  pay- 
ment, and  that  by  the  payment  it  became 
merely  a  simple-contract  creditor  of  its  prin- 
cipal, without  any  security  for  its  debt,  and 
its  only  remedy  Is  by  personal  action  against 
the  administrator  to  recoyer  the  amount  so 
paid  by  it  It  is  yery  true  that  in  arder  to 
enforce  the  payment  of  a  judgment  obtained 
upon  a  debt,  or  to  recoyer  upon  the  debt  in 
Its  original  form,  if  it  has  not  been  reduced 
to  Judgment,  it  is  necessary  that  the  surety, 
when  he  pays  the  debt  howeyer  it  may  be 
eyidenced,  should  haye  it  assigned  to  a  third 
person  in  trust  for  his  benefit;  and,  if  such 
an  assignment  is  taken,  the  debt  Is  kept  on 
foot  although  the  money  be  paid  to  the  cred- 
itor by  the  surety,  and  its  yitality  is  pre- 
seryed,  eyen  at  law,  and  much  more  in  equity, 
and  be  may  enforce  payment  of  It  just  as  the 
creditor  could  haye  done  before  the  payment 
was  made.  Hanner  y.  Douglass,  57  N.  G.  262. 
But  it  is  not  required  that  this  should  be  done 
in  order  to  presenre  the  collateral  remedies 
or  securities  of  the  creditor.  It  Is  only  the 
debt  or  security  upon  which  the  judgment 
has  been  taken,  or  the  note  or  other  instru- 
ment giyen  to  the  creditor  as  eyldence  of  the 
Indebtedness,  that  is  discharged  by  the  pay- 
ment; and  in  such  a  case  an  equity  arises  at 
once  in  fbyor  of  the  surety  making  the  pay- 
ment to  haye  all  the  securities  held  by  the 
creditor,  and  which  haye  not  been  extinguish- 
ed by  the  payment  of  the  debt—such  as  the 
bond  securing  the  principal  debt—transferred 
to  him;  and  he  is  entitled  to  be  subrogated  to 
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all  the  rights  and  remedies  which  the  cred- 
itor has  against  the  debtor,  and  to  ayail  him- 
self of  them  as  fully  in  eyery  particular  as 
the  creditor  could  haye  done.  This  principle 
of  equity  we  consider  as  well  settled  by  the 
authorities.  Liles  y.  Rogers,  113  N.  G.  197, 
18  8.  B.  104,  37  Am.  St  Rep.  627.  The  dis- 
tinction we  haye  drawn  is  clearly  and  tersely 
stated  by  Rodman,  J.,  for  the  court  in  Mc- 
Coy y.  Wood,  70  N.  0. 125,  as  follows:  "The 
law  is  that  if  a  surety  pays  the  bond  of  bis 
principal,  for  which  there  is  no  collateral  se- 
curity, the  bond  is  thereby  extinguished,  un- 
less he  takes  an  assignment  to  a  trustee.  But 
in  equity  it  Is  held  that  if  the  creditor  has 
taken  a  collateral  security  for  the  debt,  the 
surety,  on  payment  la  subrogated  to  the 
rights  of  the  creditor  in  the  security,  without 
an  express  assignment"  While  the  original 
debt  whether  in  the  form  of  a  judgment  or  a 
bond,  is  discharged  by  the  payment  the  sure- 
ty becomes  a  simple-contract  creditor  of  his 
debtor;  and  to  this  new  relation  equity  at- 
taches what  is  called  the  "right  of  subroga- 
tion," which  is  defined  to  be  the  substitution 
of  onet  person  in  the  place  of  another,  wheth- 
er as  a  creditor  or  the  possessor  of  any  other 
rightful  claim,  and  the  substitute  is  put  in 
all  respects  in  the  place  of  the  party  to  whose 
rights  he  is  subrogated;  the  principle  haying 
been  adopted  from  the  dyil  law  by  courts  of 
equity.  It  Is  treated  as  a  creature  of  equity, 
and  Is  so  administered  as  to  secure  real  and 
essential  Justice,  without  regard  to  form,  and 
independent  of  any  contractual  relations  be- 
tween the  parties  to  be  affected  by  it  It  is 
broad  enough  to  Include  instances  in  which 
one  party  pays  the  debt  for  which  another  is 
primarily  answerable,  and  which,  in  equity 
and  good  conscience,  should  haye  been  dis- 
charged by  the  latter.  Sheldon  on  Subroga- 
tion, p.  2.  By  another,  the  doctrine  of  sub- 
rogation is  said  to  be  distinctiy  a  creature  of 
equity,  haying  its  basis  In  natural  justice,  Ir- 
respectiye  and  independent  of  rules  and  forms 
of  law.  But  In  equity  no  contract  Is  neces- 
sary upon  which  to  base  the  right  It  is  a 
remedy  which  a  court  of  equity  seizes  upon 
in  order  to  accomplish  what  is  just  and  fftlr 
between  the  parties,  where  a  party  who  is 
seeking  the  aid  of  the  court  and  the  benefit 
of  the  rule  has  been  no  mere  yolunteer,  and 
where  his  action  has  been  based  upon  general 
equitable  rules,  which  it  is  the  particular 
proylnce  of  a  court  of  equity  to  enforce. 
"Subrogation  is  the  substitution  of  one  who, 
under  the  compulsion  of  necessity,  or  for  the 
protection  of  his  own  interest,  has  dischar- 
ged a  debt  for  which  another  is  primarily  li- 
able, in  the  place  of  the  creditor,  with  all  the 
security,  benefits,  and  adyantages  held  by  the 
latter  with  respect  to  the  debt  One  of  the 
prerequisites  to  the  exercise^  of  the  right  is 
the  complete  discbarge  of  the  debt."  2 
Beach,  Mod.  Bq.  Jur.  §§  797,  798.  In  con- 
formity to  this  established  doctrine,  it  has 
been  held  that  the  sureties  of  an  insolvent 
clerk  of  the  court  upon  a  breach  of  trust 
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by  their  principal^  win.  In  equity,  be  entitled 
to  all  the  remedies  and  securities  that  be- 
long to  a  cestui  que  trust,  or  creditor,  against 
one  who  co-operated  in  the  breach  of  trust 
Bunting  v.  Ricks,  22  N.  O.  130,  32  Am.  Dec. 
G99,  cited  and  approved  in  Powell  ▼.  Jones, 
36  N.  C.  337. 

The  case  of  Fox  t.  Alexander,  36  N.  G. 
340,  seems  to  be  directly  In  point  as  an  au- 
thority In  support  of  the  doctrine  that  when 
a  surety  has  paid  a  Judgment  against  his 
principal  <ln  that  case,  a  guardian),  he  may 
by  action  follow  and  recover  any  of  the  fund 
which  has  been  wrongfully  converted  or  mis- 
applied by  the  principal,  and  which  has  been 
received  from  him  by  a  third  person;  with  no- 
tice of  Its  fiduciary  character.  In  payment  of 
a  debt  due  him  from  the  surety's  principal, 
even  though  the  judgment  which  was  ob- 
tained against  the  surety  and  his  principal  on 
account  of  the  breach  of  trust  has  been  paid 
and  discharged.  In  that  case  the  guardian 
transferred  to  the  defendant  in  payment  of 
the  debt  due  to  him,  a  note  payable  to  him- 
self as  guardian.  The  ward  recovered  Judg- 
ment against  his  guardian  for  the  amount 
of  his  defalcation;  the  bond  transferred  to 
the  defendant  being  a  part  of  the  trust  prop- 
erty, which  was  misapplied  by  the  guard- 
ian, and  for  which  misapplication  the  Judg- 
ment was  given.  This  Judgment  the  sure- 
ties paid  without  having  any  assignment 
made  to  a  third  person  for  their  benefit.  It 
was  held  that,  as  the  sureties  had  thus  been 
compelled  to  pay  the  ward  the  amount  due 
to  him,  they  had  the  right  In  a  court  of  eq- 
uity, to  stand  In  his  place,  and  follow  the 
trust  fund  In  the  hands  of  the  defendant 
and  to  have  satisfaction  of  him  to  the  amount 
thereof.  This  case.  It  would  seem,  is  a  full 
and  complete  answer  to  the  contention  of 
the  defendants*  counsel,  and  sustains  the 
plalntlfT's  right  to  a  recovery,  If  it  has  made 
the  necessary  allegations  to  raise  this  equity 
of  subrogation  In  Its  behalf.  While  it  may 
be  needless  for  us  to  cite  authorities  to  show 
that  the  defendant  is  liable  to  account  for 
the  money  received  by  him  on  the  check,  up- 
on the  ground  that  he  is  constructively  a  trus- 
tee of  the  same,  having  received  it  with  full 
notice  that  It  was  part  of  the  trust  fund,  the 
principle  upon  which  such  a  liability  rests  is 
fully  discussed  In  the  following  cases:  Ed- 
wards V.  Oalberson,  111  N.  0.  342,  16  S.  E. 
S33,  18  L.  B.  A.  204;  Powell  v.  Jones,  36  N. 
C.  337;  Liles  v.  Rogers,  supra;  Bunting  v. 
Ricks,  supra.  Having  received  the  fund  with 
notice  of  the  breach  of  trust  he  is  held  to 
have  participated  therein,  and  becomes  him- 
self, by  construction  of  a  court  of  equity,  a 
trustee  of  the  fund  for  the  benefit  of  the  par- 
ty entitled  to  the  same,  and  the  latter  may 
pursue  and  rec(tver  It  for  the  purpose  of  'in- 
demnity and  recompense";  and  a  court  of  eq- 
uity will  not  stop  the  pursuit  until  the  means 
of  ascertainment  and  Identification  of  the 
fund  fall,  or  the  rights  of  bona  fide  purchas- 
ers for  value,  without  notice  of  the  trust,  or 


of  some  person  having  a  superior  equity,  have 
intervened.    Edwards  v.  Culberson,  supra. 

While  this  right  of  subrogation  exists,  an<: 
will  always  be  enforced  when  a  case  Is 
presented,  to  the  facts  and  clrcamstances  of 
which  It  Is  adapted,  we  do  not  find  in  the 
plalntUTs  complaint  sufficient  allegations  to 
bring  Its  cause  of  action  within  the  applica- 
tion of  the  rule;  and  this  requires  us  note 
to  consider  the  defendants'  last  contention— 
that  the  plaintiff  has  not  alleged  facts  suffi- 
cient to  show  that  It  Is  entitled  to  represent 
and  stand  In  the  place  of  any  person  entitled 
to  the  money  which  was  paid  by  the  bank  to 
the  defendants  on  the  check.  The  plalntt*' 
alleges  that  Newsome  received  large  sums  or 
money  as  clerk,  a  large  part  of  which  he  d^ 
posited  In  the  bank,  and  that  he  mlsappi^ 
priated  the  trust  funds  so  received  by  hiiu 
to  the  amount  of  nearly  $1,800,  which  bait 
been  paid  by  the  plaintiff,  as  surety,  and  tha<: 
the  defendants  received  a  check  from  New- 
some  for  $197.86  on  the  bank,  and  tha*. 
amount  out  of  the  trust  funds  In  the  bank, 
was  paid  to  him  on  the  check.  It  does  not 
appear  from  this  allegation  with  sufficient 
distinctness,  even  under  the  liberal  provi- 
sions of  the  Code,  that  the  money  which  the 
defendants  received  was  any  part  of  tliat 
which  was  converted  or  misappropriated  by 
Newsome,  and  which  plaintiff  was  comiiel- 
led  to  pay.  It  vtIU  be  observed  that  the 
plaintiff  does  not  allege  that  the  trust  fund 
misapplied  by  Newsome,  the  amount  of 
which  It  was  required  to  pay,  was  the  same 
which  had  been  deposited  In  the  bank.  The 
fund  In  the  bank  did  not  constitute  all  of 
the  trust  funds  which  had  been  received  by 
Newsome  as  clerk.  It  Is  alleged  that  he 
had  received  large  sums  of  money,  a  part  of 
which  he  placed  In  the  bank.  It  appears, 
therefore,  that  the  fund  converted  by  New- 
some,  and  for. which  plaintiff  was  held  lia- 
ble, and  the  amount  of  which  it  afterwards 
paid,  may  have  been  that  part  of  the  "large 
sum  of  money"  alleged  to  have  been  held  by 
Newsome  which  was  not  deposited  in  the 
bank  by  him.  Thus  the  matter  is  Involved  In 
the  greatest  doubt  and  uncertainty,  and  we 
are  left  entirely  to  conjecture  as  to  what 
are  the  real  facts.  If  the  fund,  for  the  con- 
version of  which  by  Newsome  the  plaintiff 
was  made  liable,  was  not  deposited  in  the 
bank,  then  It  is  very  clear  that  the  plaintiff 
Is  not  entitled  to  recover  in  this  action,  as  It 
seeks  to  recover  upon  the  theory  that  the  de- 
fendants have  received  a  part  of  the  trust 
fund  which  was  deposited  in  the  bank.  The 
defect  in  the  pleadings  is  to  be  found  in  the 
fifth  section  of  the  complaint  where  it  is  al- 
leged that  Newsome  misapplied  the  trust 
fund  so  received  by  him,  not  the  fund  so  re> 
ceived  by  him  and  deposited  in  the  bank. 
Newsome  having  received  other  funds  than 
those  which  he  placed  in  the  bank,  we  must 
assume,  in  the  absence  of  more  specific  alle- 
gation, that  they  were  the  funds  misapplied 
by  him,  and  for  which  mlsapplicatloii  or  con- 
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version  the  plaintiff  was  held  liable. .  If  this' 
be  true,  the  defendants  cannot  be  liable  to 
the  plaintiff,  as  they  received  no  part  of  the 
fund  which  was  not  deposited  in  the  bank. 
The  rule  of  pleading  Is  that  every  intend- 
ment Is  to  be  made  against  the  pleader.  In 
Wright  V.  McCormlc*,  67  N.  O.  27,  Rodman, 
J.,  says:  ^It  Is  a  rule  of  construction,  of 
which  no  pleader  has  a  right  to  complain, 
that  all  uncertainties  and  ambiguities  in  his 
pleadings  shall  be  taken  in  the  sense  most 
unfavorable  to  him,  for  he  has  at  all  times 
the  power,  and  It  is  his  duty,  to  make  them 
plain."  But,  however  this  may  be,  and  while 
we  are  sure  that  the  failure  to  make  the  nec- 
essary allegation  was  a  mere  inadvertence, 
we  cannot  ascertain  and  pass  upon  the  rights 
of  the  parties  by  mere  conjecture.  The  de- 
murrer in  this  respect  must  be  sustained,  but, 
as  the  plaintiff  may  have  a  good  cause  of 
action,  which  is  defectively  stated  in  the 
complaint,  the  court  below  may,  upon  proper 
application,  and  in  the  exercise  of  its  discre- 
tion, allow  the  pleading  to  be  amended.  Code, 
f  273;  Proctor  v.  Ins.  Co.,  124  N.  C.  265,  32 
S.  E.  716. 

The  court  erred  in  overruling  the  demurrer. 
Let  the  case  be  remanded,  with  the  direc- 
tion to  proceed  further  therein  in  accordance 
with  this  opinion.     Error. 


(52  W.  Va.  616) 

'  McNEELBY  et  ah  v.  SOUTH  PBNN  OIL 
CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Yirginla. 
March  28,  1903.) 

On  petition  for  rehearing.     Denied. 
For  former  opinion,  see  44  S.  E.  50S. 

NOTE  BY  BRANNON,  J.  Upon  a  petition 
for  rehearing,  the  court  carefully  examined, 
the  case,  and  saw  no  ground  for  rehearing. 
It  occurs  to  me  to  add  this  note,  to  present 
a  further  view  for  the  position  taken  in  the 
above  opinion  that  never  for  a  moment  was 
there  any  adverse  possession  until  after  the 
death  of  Nathan  Higglns.  I  have  stated 
above  that  it  is  impossible  to  say  that,  as 
the  possession  under  the  executory  contract 
was  not  hostile  to  Nathan  Higglns,  it  was 
nevertheless  hostile  to  his  wife;  and  I  say 
again  that  there  could  not  be  a  possession  ad- 
verse to  half  the  tract,  half  the  acre,  half 
the  pebble,  half  the  molecule.  But  reflect 
further  that  nobody  will  say  that  as  to 
Nathan  Higglns  the  possession  as  to  the 
whole  tract  was  adverse.  Every  one  must 
admit  that  it  was  friendly.  This  being  so, 
we  then  bring  in  the  fact  that  between  Hig- 
glns and  his  wife  there  was  a  relation  of 
privity  and  unity— that  of  Joint  tenancy— 
and  the  same  character  the  possession  bore 
to  Nathan  Higglns  it  bore  to  his  wife.  The 
possession  being  by  executory  contract  while 
the  wife  lived,  and  not  being  adverse  to  him, 
neither  was  it  adverse  to  her«    He  was  her 


tenant,  as  well  as  his  tenant  Dry  law  views 
them  as  such.  A  court  of  law  views  them  as 
such,  and  adverse  possession  is  governed  by 
this  view.  Had  Higglns  made  a  deed,  in- 
stead of  a  contract,  the  possession  would 
have  been  adverse  to  him;  and,  being  ad- 
verse to  him,  so  it  would  have  been  as  to 
her. 

But  even  if  the  possession  had  been  ad- 
verse to  Mrs.  Higglns  while  she  lived,  at  her 
last  breath  the  law  cut  off  that  adverse  pos- 
session because  of  her  husband's  curtesy. 
Her  heirs  were  instantly  barred  from  suit  by 
an  act  of  God,  for  which  they  are  not  re- 
sponsible, and  they  should  not  suffer  there- 
from: Upon  her  death  the  law  gave  their 
father  curtesy,  and  that  prevented  their  suit, 
and  they  had  to  obey  the  law.  So  far  as 
disability  of  Infancy  is  concerned,  the  statute 
did  not  stop.  As  to  it  they  could  sue,  but 
then  that  curtesy  stood  in  their  way,  and  It 
prevented  them  from  suing  until  the  last 
breath  of  their  father.  That  was  not  a 
disability,  and  is  not  tested  by  the  law  of 
disability.  How  can  it  be  said,  with  reason 
or  Justice,  that,  when  only  two  years  of  ad- 
verse possession  had  passed,  the  heirs  are 
barred?  They  are  entitled  to  the  full  period 
given  by  the  statute.  It  is  immaterial  to 
say  whether  the  statute  was  suspended  dur- 
ing curtesy,  so  as  to  allow  possession  before 
the  death  of  the  vrife  to  be  tacked  to  that 
after  the  death  of  the  husband,  or  whether 
the  possession  during  her  life  was  tolled— tak- 
en away— and  a  new  cause  of  action  accrued 
after  the  husband's  death.  The  case  of 
Steele  ▼.  Gellatly,  41  111.  89,  supports  the  po- 
sition taken  in  the  above  opinion  as  the  im- 
port of  Jackson  v.  Johnson,  in  saying  that 
the  statute  cannot  run  until  there  is  a  person 
who  can  sue,  and  that  "so  decided  have  the 
courts  been  on  this  point  that,  although  it  is 
a  general  rule,  when  the  statute  has  begun 
to  run,  it  shall  continue  to  run  in  spite  of 
supervening  disability.  Yet  in  the  case  of 
Jackson  ex  dem.  Swartwout  v.  Johnson,  5 
Cow.  74  15  Am.  Dec.  433,  the  court  held 
that  the  statute  having  Commenced  to  run, 
actually  ceased  during  the  period  when  the 
person  having  the  right  had  no  legal  power 
to  enforce  it.  This  question  is,  of  course, 
wholly  distinct  from  that  of  mere  disabilities. 
Whether  married  women  or  infants,  or  any 
other  class  of  persons  having  an  estate,  shall 
be  considered  as  under  disabilities,  and  there- 
fore excused  from  bringing  suit,  or  what 
time  shall  be  allowed  them  after  such. disa- 
bilities are  removed,  are  questions  for  the 
Legislature,  and  the  courts  have  only  to 
obey  Its  behests.  But  the  case  we  are  con- 
sidering is  not  one  of  technical  disability,  in 
the  ordinary  sense  of  the  term,  where  the 
persons  having  the  right  have  also  the  legal 
power  to  assert  it  in  \he  courts,  but  are 
excused  on  account  of  infancy  or  coverture; 
but  it  is  one  where  the  claim  sought  to  be 
barred  has  been  in  such  a  position  that  it 
could  not  be  asserted  by  any  one.     If  a 
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clfliin  of  thifl  character  could  be  barred,  it ' 
would  be  simple  confiscation,  without  crime, 
fault,  or  laches  on  the  part  of  the  owner,  and 
we  cannot  suppose  the  Legislature  so  Intend- 
ed." 

The  law  cannot  deny  action,  and  yet  confis- 
cate property  for  failure  to  sue.  So  applied, 
the  statute  would  be  unconstitutlonaL 


(134  N.  C.  809) 

STATE  T.  POYNBR  et  al. 

(Supreme  Gouit  of  North  Carolina.    Feb.  :s8, 

1904.) 

MAINTAININQ   NUISANCD-LIABILITT   OF 

EMPLOTAS. 
1.  Persons  who,  as  employes  of  another^  place 
posts  in  a  waterway,  coustituting  a  nuisance, 
may  not,  12  years  after  they  have  ceased  to  be 
in  his  serrice,  be  conyicted  of  maintaining  the 
nuisance. 

Appeal  from  Superior  Court,  Onrritack 
County;  Councill,  Judge. 

A.  J.  Poyner  and  another  were  convicted 
of  maintaining  a  nuisance,  and  appeal*  Re- 
versed. 

Pruden  ft  Pruden  and  Shepherd  ft  Shep- 
herd, for  appellants.  The  Attorney  General 
and  E.  F.  Aydlett,  for  the  Stat& 

CONNOR,  J.  The  defendants  were  Indict- 
ed for  erecting  and  maintaining  a  public  nui- 
sance, in  that  they  "did  erect,  place,  and  put 
in  Wills  Island  Lead,  a  common  highway, 
certain  piles  and  posts,  and  unlawfully  and 
willfully  doth  continue  said  obstructions  and 
impediments,"  etc.  There  was  erldence  tend- 
ing to  show  that  Wills  Island  Lead  Is  a  wa- 
terway extending  from  one  end  to  the  other 
of  Currituck  Sound;  that  it  was  navigable, 
and  used  by  the  citizens  for  hunting  and 
fishing.  There  was  also  evidence  that  the 
stakes  and  obstructions  placed  in  said  water- 
way have  remained  there  until  the  trial  of 
this  indictment,  and  were  put  there  by  the 
defendants;  that  they  were  put  there  from 
10  to  13  years  before  the  presentment  or  in- 
dictment herein;  that  the  work  was  done  by 
the  defendants,  who  were  laborers  employed 
by  and  under  the  direction  of  one  Thomas  J. 
Poyner,  who  was  superintendent  of  the  Cur- 
rituck Shooting  Club;  that  defendants  left 
the  employment  of  said  Poyner  and  said  club 
the  same  year  the  obstructions  were  put  in, 
and  had  not  been  in  the  service  of  either 
since,  nor  had  they  had  anything  to  do  with 
said  obstructions. 

The  defendanti^  counsel.  In  apt  time,  re- 
quested the  court  to  charge  the  Jury:  '*If 
the  defendants  were  laborers,  and  employed 
in  the  service  of  T.  J.  Poyner,  or  other  em- 
ployer, and,  as  such  employes  and  laborers, 
under  direction  of  the  said  employer,  more 
than  two  years  before  the  finding  of  the  bill 
of  indictment  in  this  case,  drove  said  stakes, 
and  thereafter  had  nothing  to  do  with  keep- 
ing of  and  maintaining  said  obstructions,  they 
cannot  be  convicted,  and  you  should  return 
a  verdict  of  acquittal."    The  court  declined 


to  give  this  instruction,  and  the  defendants 
excepted.  The  court  instructed  the  jury  that, 
if  they  believed  the  evidence,  they  should 
find  the  defendants  guilty,  notwithstanding 
the  lapse  of  time  since  they  did  the  work  and 
ceased  their  connection  with  the  matter.  The 
defendants  duly  excepted,  and,  from  judg- 
ment upon  a  verdict  of  guilty,  appealed. 

The  indictment  is  drawn  in  accordance  with 
the  decision  of  this  court  in  State  v.  Nar- 
rows Island  Club,  100  N.  0.  477,  5  S.  B.  411, 
6  Am.  St  Rep.  618,  and  charges  a  nuisance 
at  common  law  for  placing  obstructioDS  In  a 
public  highway-navigable  water— and  for 
continuing  and  maintaining  the  same.  If  the 
bill  charged  the  defendants  with  placing  the 
obstructions  in  the  highway,  they  could  not 
have  successfully  defended  themselves  by 
showing  that  they  did  so  by  direction  of  their 
employer.  State  v.  Campbell,  134  N.  C.  — , 
45  S.  B.  844.  'x'hey  would,  however,  have 
been  entitled  to  an  acquittal  because  more 
than  two  years  had  elapsed  since  the  com- 
mission of  the  offense.  The  Attorney  Gen- 
eral insists  that  the  Indictment  is  also  for 
continuing  and  maintaining  a  nuisance,  and 
that  against  this  offense  the  statute  does  not 
run  so  long  as  the  nuisance  continues.  This 
is  undoubtedly  true,  as  held  by  this  court  hi 
State  V.  Holman,  104  N.  O.  861,  10  S.  E.  75a 
The  present  Chief  Justice  says:  'The  state 
was  entitled  to  show  the  existence  of  the 
nuisance  at  any  time  within  two  years  before 
the  indictment"  In  that  case  the  defendants 
owned  the  land  upon  which  the  milldam  com- 
plained of  was  situate.  They  had  control  of 
it,  and  actively  maintained  it  In  this  case 
the  defendants,  laborers  in  the  employment  of 
other  persons,  in  the  discharge  of  their  duty, 
and  by  their  direction,  put  the  stakes  in  12 
years  ago.  They  had  no  interest  In  the  mat- 
ter, and  nothing  to  do  with  keeping  them 
there  or  maintainkig  the  obstruction.  During 
the  same  year  they  left  the  employment  It 
does  not  seem  that  in  any  proper  or  legal 
sense  the  defendants  can  be  said  to  maintain 
the  nuisance.  The  industry  of  the  defend- 
ants' counsel  has  brought  to  our  attention  the 
case  of  Lynuin  v.  Dorr,  1  Alkens  (Yt)  217, 
in  which  the  distinction  is  very  clearly  pointed 
out  Rogie,  J.,  says,  "When  a  person  in  his 
own  right,  and  for  his*  own  benefit,  commits 
a  trespass  by  erecting  a  nuisance  on  another*f 
land,  it  is  but  reasonable  that  he  should  re- 
main  liable  for  the  continuing  Injury.  And 
on  the  other  hand,  if  he  committed  the  orig- 
inal trespass  as  an  agent  and  for  the  benefit 
of  another,  the  continuance  should  not  be  re- 
garded as  his  act,  but  as  that  of  the  iirin- 
cipal."  It  would  be  a  strange  result  if  the 
law  should  hold  a  laborer  liable  for  maintain- 
ing a  nuisance  erected  by  him  In  the  course 
of  his  employment,  and  by  direction  of  his 
employer,  12  years  after  he  had  quit  the  serv- 
ice, and  had  not  since  had  any  connection 
with  the  master.  Certainly,  if  a  dvll  action 
would  not  lie,  he  could  not  be  indicted  and 
convicted  of  a  criminal  offense. 


N.a) 
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The  court  sbonld  have  glyen  the  Instrnc- 
tlon  asked,  and,  for  the  refusal  to  do  so,  the 
defendants  are  entitled  to  a  new  triaL 


(134  N.  0.  SB4) 

DISOSWAT  ▼.  EDWARDS. 

(Supreme  Court  of  North  Carolina.    Feh.  28» 

1904.) 

BONDS  — PENALTY  — LIQUIDATED  DAMAG!BS  — 
CONSTRUCTION  —  BREACH  —  JUDGMENT  FOR 
DAMAGES— ABSENCE  OF  PROOF. 

1.  An  alleflratioD,  after  ayerring  a  breadi  of  a 
bond,  that  plaintifP  ia  "endamaged  to  the 
amount  of  one  thousand  dollars,"  although  it  ia 
not  such  a  specific  allegation  of  fact  as  to  be 
deemed  admitted  by  demurrer,  ia  sufficient  to 
entitle  plaintiif  to  an  inquiry  as  to  hia  actual 
damages,  where  the  cause  of  action  is  admitted 
by  demurrer. 

2.  Courts  incline  to  construe  a  bond  as  penal 
in  character,  unless  such  a  construction  would 
tend  to  defeat  its  essential  object,  even  where 
it  is  expressly  stated  that  the  amount  of  the 
bond  is  intended  as  stipulated  damages. 

3.  In  an  action  on  a  bond  conditioned  for  the 
performance  of  an  agreement  not  to  engage  in 
a  certain  business,  it  was  error  to  enter  Judg^ 
ment  for  the  full  amount  of  the  bond,  on  over- 
roling  a  demurrer  to  the  complaint,  where  there 
were  no  specific  allegations  as  to  the  damage 
suffered,  or  showing  that  the  amount  of  the 
bond  was  not  unreasonable,  and  no  proof  was 
taken  on  the  subject. 

Appeal  from  Superior  Ctoart»  Oraven  Onm- 
ty;   Moore,  Judge. 

Action  by  Mark  Disosway  against  A.  M. 
Edwards.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

This  Is  an  action  upon  a  bond  executed 
by  the  defendant  in  the  following  words: 
**i\jiow  all  men  by  these  presents  that  I, 
A.  M.  Edwards  of  Graven  Ck>unty,  N.  0. 
acknowledge  myself  indebted  to  Mark  Disoa- 
way  in  the  sum  of  One  Thousand  Dollars. 
The  condition  of  this  bond  is  such  that  if 
the  said  A.  M.  Edwards  shall  at  any  time, 
within  the  next  twenty  years  from  date 
hereof,  engage  in  the  sale  of  spirituous  liq- 
uors either  directly  or  indirectly  within  the 
limits  of  the  city  of  New  Berne,  N.  0.,  then 
tliis  bond  to  be  in  full  force  and  effect,  and 
the  said  Mark  Disosway,  his  heirs  or  assigns, 
in  that  case,  is  fully  authorized  hereby  to  at 
once  take  steps  for  the  enforcement  of  this 
obligation,  otherwise  this  bond  to  become 
null  and  void.  A  M.  Edwards.  [Seal.] 
Witness,  R.  B.  Nixon."  The  complaint  al- 
leges a  breach  of  the  bond,  inasmuch  as  the 
defendant  continues  to  engage  in  the  sale 
of  spirituous  liquors  in  said  city  of  New 
Berne,  and  further  alleges,  in  separate  par- 
agraphs, that  he  is  thereby  ^'endamaged  to 
the  amount  of  one  thousazkd  dollars,"  and 
that  '*the  defendant  is  Indebted  to  him  In 
the  sum  of  ane  thousand  dollars."  The  de- 
fendant demurred  upon  the  following 
grounds:  ''(1)  That  the  bond  set  out  in  the 
fourth  paragraph  of  the  complaint  is  IA 
listraint  of  trade,  tending  to  create  a  monop- 
oly, contrary  to  public  policy,  null,  and  void. 

T 1.  See  Dunagee,  voL  16,  Cent.  Dig.  S9  165,  167. 


(2)  For  that  In  any  event  audi  a  bond  could 
only  be  good  to  the  extent  of  securing  ac- 
tual damage  sustained,  and  the  complaint 
does  not  set  forth  any  fact  from  which  the 
court  can  see  that  the  plaintiff  has  sustain- 
ed any  damage  whatever."  Whereupon 
Judgment  was  rendered  as  follows:  ''This 
cause  coming  on  to  be  heard  upon  the  com- 
plaint of  plaintiff,  and  demurrer  thereto  filed 
by  the  defendant,  and  upon  argument  of 
counsel  said  demurrer  being  overruled,  and 
the  defendant  allowed  to  answer  over,  bat, 
declining  to  answer,  excepts  to  the  ordw  of 
the  court  overruling  said  demurrer,  and  ap- 
peals to  the  Supreme  Ciourt,  it  ia  thereupon 
ordered  and  adjudged  that  the  plaintiff  re- 
cover of  the  defendant  the  sum  of  one  thou- 
sand dollars  upon  the  verified  complaint  of 
the  plaintiff— no  answer  being  filed  by  the 
defendant—writh  interest  nntll  paid,  and  the 
costs  of  action." 

W.  D.  Mclver,  for  appellant  O.  H.  Ouion, 
for  appellee. 

DOUGLAS,  J.  (after  stating  the  case). 
We  think  the  demurrer  was  properly  over- 
ruled on  both  grounds,  but  that  there  is  er- 
ror in  the  Judgment  in  allowing  the  full 
amount  of  the  bond,  in  the  absence  of  8uf9- 
dent  allegations  in  the  complaint  to  enable 
the  court  to  hold,  as  matter  of  law,  tliat  the 
penalty  of  the  bond  Is  in  the  nature  of  stip- 
ulated or  liquidated  damages.  The  plaintiff 
alleges  that  he  is  "endamaged  in  the  sum  of 
one  thousand  dollars,"  and,  while  this  is  not 
such  a  specific  allegation  of  fact  as  is  deem- 
ed admitted  by  the  demurrer,  yet  it  is  suffi- 
cient to  entitie  him  to  an  inquiry  as  to  his 
actual  damages,  in  view  of  the  admission  of 
his  cause  of  action.  It  is  not  stated  in  the 
bond  that  it  is  intended  to  cover  stipulated 
or  liquidated  damages,  and,  while  such  an 
inference  might  be  drawn  from  some  of  the 
attending  circumstances,  it  is  not  sufilciently 
strong  to  overcome  the  general  rule  of  inter- 
pretation. As  the  primary  object  of  the  al- 
lowance of  damages  is  to  recompense  the 
plaintiff  for  the  actual  loss  sustained  from  the 
injury— that  is,  to  make  him  whole— courts 
are  always  inclined  to  construe  a  bond  as 
penal  in  its  nature,  unless  such  a  construc- 
tion would  tend  to  defeat  its  essential  ob- 
ject This  is  true  even  when  it  is  expressly 
stated  that  the  amount  of  the  bond  is  in- 
tended as  stipulated  damages.  There  are 
cases  where  the  full  amount  so  stipulated  is 
allowed— as,  for  instance,  where  it  is  ex- 
tremely difficult  or  practically  impossible  to 
ascertain  the  actual  damage;  but  even  then 
we  think  that  to  entitie  the  plaintiff  to  more 
than  nominal  damages,  sufficient  facts  should 
appear,  either  by  proof  or  admitted  allega- 
tions, to  show  that  some  actual  loss  has 
been  sustained,  and  that  the  amount  of  the 
bond  is  not  unreasonable.  These  questions 
are  fully  discussed  by  this  court  in  lindsay 
T.  Anesley,  28  N.  0.  186;    Thoroughgood  v. 
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Walker,  47  N.  C.  15;  Burrage  v.  Cnimp,  48 
X.  a  830;  Wheedon  v.  Am.  Bonding  Co.,  128 
N.  a  69,  38  S.  E.  255.  The  general  rule  is 
thus  stated  by  Ohief  Justice  Marshall  in 
Tayloe  v.  Sandlford,  7  Wheat  13,  17,  5  L. 
Ed.  384:  'In  general,  a  sum  of  money  in 
gross  to  be  paid  for  tiie  performance  of  an 
agreement  la  considered  as  a  penalty,  the 
legal  operation  of  which  is  to  coyer  the  dam* 
ages  which  the  party  in  whose  favor  the 
stipulation  is  made  may  have  sustained  from 
the  breach  of  contract  by  the  opposite  party. 
It  will  not,  of  course,  be  considered  as  li- 
quidated damages,  and  it  will  be  incumbent 
on  the  party  who  claims  them  as  such  to 
show  that  they  were  so  considered  by  the 
contracting  parties.''  This  principle  is  fur- 
ther discussed  in  4  Am.  &  Eng.  Enc.  699; 
19  Am.  &  Eng.  Enc.  897,  402;  5  Qyc.  848. 
We  are  not  inadvertent  to  the  line  of  deci- 
sions distingtdshing  between  ordinary  con- 
tracts and  those  stipulating  against  carry- 
ing on  a  trade  or  business;  but,  while  in 
such  cases  the  courts  are  more  Inclined  to 
allow  liquidated  damages,  yet  in  all  cases 
the  clear  intention  of  the  parties,  and  the 
reasonableness  of  the  amount,  must  aflOrma- 
tively  appear,  to  withdraw  the  case  from  the 
operation  of  the  general  rule. 

We  are  deciding  the  case  as  it  is  presented 
to  us,  but  upon  a  trial  on  the  merits  it  may 
be  made  to  appear  that  liquidated  damages 
were  reasonably  intended.  We  would  sug- 
gest that  both  the  plaintiff  and  the  defend- 
ant be  allowed  to  amend  their  pleadings  so 
as  fully  to  present  the  questions  at  issue. 

The  defendant  strenuously  contends  that 
the  contract  is  against  public  policy,  as  be- 
ing in  restraint  of  trade.  We  are  not  pre- 
pared to  say  that  the  contract  is  so  unrea- 
sonable as  to  be  void  under  our  line  of  deci- 
sions, and  we  are  not  disposed  to  extend  the 
rule  in  favor  of  the  multiplication  of  saloons. 
The  following  cases  from  our  own  Reports 
may  be  taken  as  exemplifications  of  the  gen- 
eral rule:  Baker  v.  Gordon,  86  N.  O.  116,  41 
Am.  Rep.  448;  Cowan  v.  Fairbrother,  118 
N.  C.  412,  24  S.  B.  212,  32  L.  R.  A.  829,  54 
Am.  St  Rep.  733;  Kramer  v.  Old,  119  N.  a 
1,  25  S.  E.  813,  84  U  R.  A.  389.  56  Am.  St 
Rep.  650;  King  v.  Fountain,  126  N.  C.  196, 
35  a  E.  427;  Hauser  v.  Harding,  126  N.  a 
295.  35  S.  E.  586;  Jolly  v.  Brady.  127  N.  a 
142,  37  S.  E.  153.  We  think  that  this  is  a 
case  which  must  be  finally  determined  upon 
all  the  facts  as  they  may  be  made  to  appear 
upon  the  trial  of  the  issues. 

Error. 


a34  N.  C.  249) 

WILLIAMS  v.  SMITH. 

(Supreme  Court  of  North  Carolina.    Feb.  23, 

1904.) 

LJBBLr-ACTION—NOTICB— PLEADINGS  —AMEND- 
MENT—ANONYMOUS PUBLICATION. 

1.  A  complaint  in  an  actiou  for  ^ibel  published 
in  a  newspaper  is  demurrable  if  it  fails  to  al- 
ieire  that  before  briusinir  suit  Dlainti£F  gare  the 


notice  required  by  Pub.  Laws  1901,  p.  784,  e. 
557,  at  least  five  days  before  instituting  pro- 
ceedings for  such  publication,  specifying  the 
article  and  the  statement  therein  alleged  to  be 
defamatory. 

2.  A  complaint  failing  to  aver  the  giying  of 
such  a  notice  may  be  amended. 

3.  A  newspaper  article  signed  "Smith,"  writ- 
ten by  one  with  such  surname,  was  not  anony- 
mous, within  the  proTision  of  Pub.  Laws  1901, 
p.  784,  c.  557,  that  the  requirement  of  notice  of 
iDtention  to  bring  an  action  for  libel  published 
in  a  newspaper  shall  not  apply  to'  anonymous 
pnblicatlons. 

Appeal  from  Superior  Court  Graven  Ooun- 
ty;  Moore,  Judge. 

Action  for  libel  by  John  H.  Williams 
against  Isaac  H.  Smith.  From  a  judgment 
overmling  a  demurrer  to  the  complaint,  de- 
fendant appeals.    Reversed. 

D.  L.  Ward,  for  appellant  H.  C.  White- 
hurst  <or  appellee. 

CONNOR,  J.  The  plaintifr  alleged  that 
the  defendant  wrote  and  published  in  the 
Newborn  Dally,  a  newspaper  published  in 
the  city  of  Newbem,  of  and  concerning  hlni, 
a  certain  article  entitled  "An  Honorable 
Man";  that  said  article  was  a  malicious  U- 
bel,  etc.  The  article  was  signed  "Smith," 
and  refers  to  the  defendant  as  "one  Wil- 
liams." The  def^dant  demurred  to  the  com- 
plaint and  among  other  grounds  for  demur- 
rer says,  "That  the  plaintiff  should  allege 
that  before  bringing  his  suit  he  gave  the 
defendant  five  days'  notice  in  writing,  speci- 
fying the  article  and  the  statement  therein 
which  he  alleges  to  be  false*  as  required  by 
chapter  657,  p.  784,  of  the  Laws  of  lOOl," 
etc.  From  a  judgment  overruling  the  de- 
murrer the  defendant  appealed. 

The  appeal  presents  for  construction  se^ 
tions  1  and  3,  c.  557,  p.  784,  Pub.  Laws  1901. 
known  as  the  "London  Libel  Law/'  in  the 
first  section  of  which  it  is  enacted:  "That 
before  any  proceedings  either  dvil  or  crim- 
inal, shall  be  brought  for  the  publication  In 
a  newspaper  or  periodical  in  this  state,  of 
a  libel,  the  plaintiff  or  prosecutor  shall,  at 
least  five  days  before  instituting  such  pro- 
ceedings, serve  notice  in  writing  on  the  de- 
fendant or  defendants,  specifying  the  article 
and  the  statement  therein,  which  he  alleges 
to  be  false  and  defamatory.  If  it  shall  ap- 
pear upon  the  trial  that  said  article  was  pub- 
lished in  good  faith,"  etc.,  "only  nominal 
damages  shall  be  recovered."  etc. 

Neither  our  own  nor  the  researches  of  the 
learned  and  diligent  counsel  have  enabled  as 
to  discover  any  case  In  which  this  or  any 
similar  statute  is  construed  in  regard  to  an 
action  for  libel.  We  are  compelled,  there- 
fore, to  resort  to  an  examlnatlou  of  the  ques- 
tion upon  general  principles  and  the  construc- 
tion put  upon  statutes  relating  to  other  ac- 
tions in  which  the  same  or  similar  provisions 
are  found.  "Under  the  rule  both  of  the  com- 
mon law  and  under  the  Codes,  when  the  stat- 
ute gives  a  new  remedy  and  prescribes  con- 
ditions, or  if  an  action  of  a  certain  class  or 


N.a) 


BABLT  ▼.  EABLT. 


503 


against  certain  parties  be  authorized  only 
after  the  performance  of  similar  conditions, 
the  performance  of  these  conditions,  whether 
the  right  of  action  exists  at  common  law  or 
Is  created  by  statute,  must  be  alleged  In  the 
complaint  and  proved  at  the  trial."  4th  Bnc 
PI.  &  Prac.  655.  The  principle  Is  clearly  stat- 
ed and  well  illustrated  in  Reining  v.  Buffalo, 
102  N.  Y.  308,  6  N.  B.  792.  The  Legislature 
of  New  York  enacted  that  "no  action  to  re- 
cover or  enforce  any  claim  against  the  city 
shall  be  brought  until  the  expiration  of  forty 
days  after  the  claim  shall  have  been  present- 
ed.** etc.  Ruger,  O.  J.,  said:  '•The  Inquiry  is 
whether  this  provision  was  intended  as  a 
condition  precedent  to  the  commencement  of 
an  action,  or  simply  to  furnish  a  defense  to 
tlie  dty  in  case  of  an  omission  to  make  such 
demand.  We  think  the  plain  language  of  the 
statute  excludes  any  doubt  on  the  subject 
It  absolutely  forbids  the  prosecution  of  any 
action  until  the  proper  demand  has  been 
made.  It  attaches  to  all  actions  whatsoever, 
and  by  force  of  the  statute  becomes  an  es- 
sential part  of  the  cause  of  action,  to  be  al- 
leged and  proved  as  any  other  material  fact 
It  does  not  purport  to  give  the  city  a  defense 
dependent  upon  an  election  to  use  it,  but 
expressly  forbids  the  institution  of  any  suit 
until  the  preliminary  requirements  have  been 
complied  with.  *  *  •  It  Is  competent  for 
the  Legislature  to  attach  a  condition  to  the 
maintenance  of  a  common-law  action  as  well 
as  one  created  by  statute,  and,  when  this  Is 
done,  its  averment  and  proof  cannot  safely 
be  omitted." 

This  court  has  given  to  a  similar  statute 
the  same  construction.  Section  757  of  the 
Code  provides  "that  no  person  shall  sue  any 
dfy,  county,  or  other  municipal  corporation 
for  any  debt  or  demand  whatsoever  unless 
the  claimant  shall  have  made  a  demand  upon 
the  proper  municipal  authorities."  The  sec- 
tion expressly  requires  the  demand  to  be  al- 
leged in  the  complaint  This  court  has  uni- 
formly held  that  a  failure  to  allege  the  de- 
mand may  be  taken  advantage  of  by  demur- 
rer. Love  V.  Commissioners,  64  N.  C.  706. 
Bynum,  J.,  In  Jones  v.  Commissioners,  73  N. 
C.  182,  says:  "That  a  demand  was  necessary 
l>efore  action  begun  is  well  settled.  If,  there- 
fore. It  bad  appeared  from  the  complaint 
that  no  demand  had  been  made,  that  would 
have  been  good  cause  of  demurrer."  School 
Directors  v.  Greenville,  130  N.  C.  87,  40  S. 

B.  847.  In  Nichols  v.  Nichols,  128  N.  C.  108, 
38  S.  B.  296,  it  is  held  that  the  provision  in 
the  statute  (Code,  8  1287)  that  in  an  action 
for  divorce  the  complaint  should  be  accom- 
panied by  an  affidavit  setting  forth  that  the 
facts  relied  upon  as  ground  for  divorce  had 
existed,  to  plaintiff's  knowledge,  six  months, 
-was  mandatory,  and  that  filing  such  affidavit 
Tvas  essential  to  give  the  court  Jurisdiction 
of  the  action.     Hopkins  v.  Hopkins,  132  N. 

C.  22,  43  S.  E.  508 

This  construction  has  been  put  upon  stat- 
utes Imposing  upon  plaintiffs  the  duty  of 


making  demand  or  giving  notice  prior  to 
bringing  actions  by  all  of  the  courts  whose 
reports  we  have  examined.  It  will  be  ob- 
served that  in  the  clause  of  the  act  immedi- 
ately following  that  under  discussion  the  lan- 
guage is  materially  changed— "If  it  shall  ap- 
pear on  the  trial,"  etc.  The  first  clause  im- 
poses upon  the  plaintiff,  before  Instituting 
the  action,  the  duty  of  making  the  demand, 
and  giving  the  defendant  opportunity  to  take 
the  steps  by  which  he  may  not  defeat  the 
right  of  action,  but  protect  himself  against 
the  recovery  of  punitive  damages.  The  plain- 
tiff, however,  says  that  this  provision  of  the 
Code  does  not  apply  to  this  case.  Section  8: 
''This  shall  not  apply  to  anonymous  communi* 
cations  and  publications." 

We  find  that  the  word  "anonymous*'  Is  de- 
fined in  the  Century  Dictionary  as  "of  un- 
known name;  one  whose  name  Is  withheld, 
as  an  anonymous  author,  or  as  an  anonymous 
pamphlet;  or  without  any  name;  wanting  a 
name;  without  the  real  name  of  the  author; 
nameless."  The  article  is  signed  "Smith." 
The  defendant's  name  Is  Isaac  H.  Smith.  He 
refers  to  the  plaintiff  as  "one  Williams," 
and  speaks  of  him  as  having  been  party  to 
the  suit  for  the  recovery  of  usury.  We  are  of 
the  opinion  that  this  article  does  not  come 
withhi  the  definition  of  an  anonymous  publi- 
cation. 

Without  passing  upon  die  other  grounds, 
we  conclude  that  his  honor  should  have  sus- 
tained the  second  ground  of  demurrer.  Of 
course,  the  plaintiff*  will  be  entitled  to  amend 
his  complaint  in  the  superior  court  and  make 
the  necessary  allegation.  It  is  a  defective 
statement  of  a  cause  of  action,  and  may  be 
cured  by  amendment  Johnson  y.  Finch,  93 
N.  C.  206. 

Let  it  be  certified  that  there  was  error  in 
overruling  the  demurrer. 

Error. 

WALKER,  J.,  took  no  part  in  the  decision 
of  this  case. 


(184  N.  C.  258) 

EARLY  et  al.  r.  EARLY. 

(Supreme  Court  of  North  Carolina.    Feb.  23, 
1004.) 

PLEADINGS-WAIVER  OF  DEFECTS— INHERIT- 
ANCB  OF  REMAINDER— DEATH  OF  REMAIN- 
DERMAN AND  HEIR  BEFORE  LIFE  TENANT. 

1.  Defects  in  the  answer  are  waived  by  plain- 
tiffs agreeing  that  the  iudge  shall  find  the  facts 
and  render  judgment  thereon. 

2.  Testator  devised  land  to  T.,  his  son,  after 
the  death  of  M.,  testator's  wife.  M.  survlyed 
testator,  T.,  and  J.,  the  onlj  child  of  T.,  who 
died  intestate,  without  issue,  after  T.  Seld 
that,  under  C?6de,  §  1281,  providing  that  when 
any  person  dies  intestate  seised  of  an  inheri- 
tance, or  of  any  right  thereto,  or  entitled  to  any 
interest  therein,  it  shall  descend  under  the  rules 
there  prescribed,  the  heirs  of  J.,  and  not  those 
of  T.,  inherit  the  remainder. 

Appeal  from  Superior  Court*  Bertie  Ocon- 
ty;  Cooke,  Judge. 
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Action  by  Joslah  Early  and  ofhen  against 
ISlla  Barly.  Judgment  tor  defendant  Plain- 
tiffs appeaL    AfElnned. 

Francis  D.  Winston,  for  appellants.  J.  B. 
Martin,  Day  &  Bell,  and  Shepherd  &  Shep- 
iierd,  for  appellee. 

WALKER,  J.  This  is  an  action  for  the 
recovery  of  real  property.  A  Jury  having 
been  waived,  the  coort  found  the  following 
facts:  **{1)  Andrew  Barly,  late  of  Bertie 
county,  owned  in  fee  simple  at  his  death  a 
tract  of  land  on  which  he  lived,  called  his 
"Home  Place,'  in  said  county,  lying  on  both 
sides  of  the  public  road  from  Hexlena  to 
Gonaritsa  Church.  (2)  That  on  December  27, 
1886,  said  Early  made  his  will,  which  was 
tfao^eafter  duly  admitted  to  probate,  and 
which  is  made  part  hereof,  in  which  he  de- 
vised his  said  lands  as  follows:  *Slzth.  I 
give  and  bequeath  to  my  sons  Andrew  Early 
and  Tobias  Early,  after  the  death  of  my 
wife  Mary  Early,  to  be  equally  divided  in 
acreage,  giving  my  youngest  son  Tobias  Ear* 
ly  the  place  on  which  my  .dwelling  and  out* 
house  now  stand.'  (3)  Mary  Early,  the  life 
tenant,  survived  her  husband,  Andrew,  her 
son  Tobias,  and  the  child  Tobias,  named 
hereafter,  and  died  before  this  action  began. 

(4)  Tobias  died  Intestate  before  this  action 
commenced,  and  before  the  said  Mary,  leav- 
ing, him  surviving,  his  widow,  the  defendant, 
Ella  Early,  and  his  infant  child  by  said 
Ella,  and  also  his  brothers  and  Bisters  of  the 
whole  blood,  the  plaintiffs  above  named,  ex- 
cept T.  T.  Wynns,  the  husband  of  Annetta. 

(5)  That  the  said  Infant  child  of  Tobias  and 
Ella  died  intestate  without  Issne^  and  without 
brother  or  sister,  or  issue  of  such  capable  of 
inheriting,  leaving  his  mother  the  said  Ella 
him  surviving."  Upon  the  foregoing  facts 
the  court  rendered  Judgment  against  the 
plaintiffs,  to  which  they  excepted  and  ap- 
pealed. 

The  plaintiffs'  counsel  moved  in  this  court 
for  Judgment  on  the  pleadings,  because  it  is 
alleged  in  sections  5  and  7  of  the  complaint 
that  the  plaintiffs  are  the  owners  of  the  land, 
and  that  the  defendant  has  no  Interest  there- 
in; to  which  allegati<»i  the  defendant  an- 
swers "that,  as  in  plaintiffs'  complaint  al- 
leged, sections  1,  2,  6,  and  7  are  not  true." 
No  such  motion  was  made  in  the  court  be- 
low. Admitting,  for  the  purpose  of  the  ar- 
gument, that  the  answer  Is  defective  in  that 
It  does  not  contain  a  sufficient  denial  of  the 
material  allegations  of  the  complaint  under 
section  253  of  the  Code,  as  construed  in 
Rumbough  v.  Improvement  Co.,  106  N.  O. 
461, 11  S.  E.  628,  cited  by  the  plaintiffs'  coun- 
sel in  support  of  his  motion,  we  are  yet  of 
the  opinion  that  the  plaintiffs  cannot  now 
take  advantage  of  the  formal  defect  as  their 
motion  comes  too  late.  If  they  were  enti- 
tied  to  judgment  upon  the  pleadings,  they 
should  have  asserted  their  right  to  it  before 
the  case  was  submitted  to  the  Judge  below  to 
find  the  facts  and  declare  the  law  arising 


thereon.  When  the  plaintiffs  agreed  thMt  the 
facts  of  the  case  should  be  found  by  the 
Judge,  and  a  Judgment  rendered  thereon,  any 
and  all  defects  in  the  answer  were  thereby 
waived,  and  all  irregularities  cured.  Fore> 
man  v.  Hough,  98  N.  C.  886,  3  S.  BL  012; 
Greensboro  v.  Scott,  84  N.  O.  184;  Bobbins 
V.  Killebrew,  96  N.  a  19;  Hines  ▼.  Ball- 
road,  Id.  4M,  69  Am.  Bep.  260. 

The  plaintiffs  contend  that  they  are  the 
owners  of  the  land,  because  there  was  a 
failure  of  lineal  descendants  of  Tobias  Darly, 
Sr.,  and  therefore  the  inheritance  descended 
to  them  as  the  next  collateral  relations  of 
the  person  last  seised,  who  are  of  the  blood 
of  Andrew  Early,  the  ancestor  c^  Tobias 
Early,  Sr.,  and  from  whom  the  latter,  who 
would  have  been  one  of  the  l^eirs  of  Andrew 
Early,  received  tiie  Inheritance  by  devise. 
Code,  c  28,  rule  4.  The  plaintiffs'  right  to 
recover  turns,  therefore,  upon  the  question 
whether  Tobias  Barly,  Sr.,  or  Tobias  Early, 
Jr.,  was  the  person  last  seised  at  the  time  of 
the  death  of  the  latter.  If  Tobias  Early,  Jr., 
was  the  person  seised  at  the  time  of  his 
death,  the  inheritance  vested  in  his  mother, 
who  survived  him,  and  who  is  defendant  in 
this  action,  as  we  will  presentiy  show;  but, 
if  he  was  not  thus  seised,  then  his  father, 
Tobias  Early,  Sr.,  was  the  person  last  seised 
of  the  inheritance,  and  the  plaintiffs,  as  his 
next  collateral  relations,  are  entitied  to  the 
land  for  the  recovery  of  which  this  action  is 
brought.  The  plaintiffs'  counsel  relied  upon 
the  case  of  King  v.  Scoggin,  92  N.  C.  99,  6S 
Am.  Bep.  410,  in  support  of  the  position  that 
Tobias  Early,  Sr.,  was,  at  the  time  of  the 
death  of  Tobias  Seuiy,  Jr.,  the  person  last 
seised,  and  not  the  latter,  as  Tobias  Early, 
Sr.,  was  the  first  purchaser  of  the  remainder 
and  the  only  one  of  the  two  who  could  have 
had  any  seisin,  and  as  Tobias  Early,  Jr.,  ac- 
quired the  inheritance  by  descent  from  his 
father  during  the  continuance  of  the  partic- 
ular estate— that  is,  the  life  estate  of  Mary 
Ebrly-— and  the  remainder  tiius  descended 
created  no  seisin  in  Tobias  Early,  Jr.,  and 
consequentiy  no  new  stock  of  descent  The 
case,  abstractly  considered,  is  full  authority 
for  the  contention  of  the  plaintiffs,  and  seems 
to  have  established  the  following  rules  to 
determine  who  will  take  when  the  remainder 
or  the  reversion,  during  the  continuance  of 
the  particular  estate,  descends  to  an  heir 
who  dies  without  issue,  namely:  "(1)  When 
the  reversion  or  remainder  expectant  upon  a 
freehold  estate  comes  by  descent,  and  the  re- 
versioner or  remainderman  dies  during  tiie 
continuance  of  the  particular  estate^  he  who 
would  daim  the  estate  by  inheritance  must 
make  himself  heir  to  the  original  donor,  who 
erected  the  particular  estate,  for  it  is  the 
old  inheritance.  (2)  Where  the  reversion  or 
remainder  comes  by  descent,  and  before  the 
determination  of  the  particular  estate  it  is 
conveyed  by  deed  or  devise  to  a  stranger,  the 
donee  takes  by  purchase.  He  becomes  a 
new  stock  of  descent,  and  the  estate  will 
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descend  to  his  heirs.  (8)  Wbere  the  remain- 
der or  reversion  is  acquired  by  pQrchaM» 
lie  who  would  claim  the  estate  must  make 
himself  heir  to  the  first  purchaser  of  the 
remainder  or  reyersiou  at  the  time  when 
It  comes  Into  possession;  tor  the  remainder- 
man or  reversioner,  by  sncn  purchase,  has 
become  a  new  stlrps  of  descent"  Under  the 
third  of  the  rales  stated  by  the  court  the 
plaintiffs  claim  that  they  are  entitled  to  the 
land,  as  there  was  no  seisin  In  Tobias  Barly, 
Jr.,  and  the  defendant,  Ella  Barly,  though 
heir  to  him,  could  not  make  herself  heir  to 
the  first  porchaser  o^r  person  last  seised,  To- 
bias Barly,  Sr.,  at  the  time  the  remainder 
vested  In  possession  by  the  death  of  Mary 
Barly,  the  life  tenant 

The  question  as  to  what  will  oonstltnte 
sufficient  seisin  to  make  a  new  stock  or 
stirpe  of  Inheritance  (seisina  fttdt  atipltem) 
is  exhaustively  and  learnedly  discussed  by 
Ashe,  J.,  in  King  ▼.  Scoggin,  and  the  roles 
and  prindplee  applicable  to  the  special  facts 
of  that  case  and  to  the  particular  matter 
then  under  investigation  were  correctly  stag- 
ed by  him.  It  will  be  observed  that  he  was 
endeavoring  to  show  that  the  plaintiffs  In 
that  case,  who  coukl  recover  only  upon  the 
strength  of  their  own  title,  and  not  upon  the 
weakness  of  their  adversary's,  had  failed  to 
show  any  title  as  the  heirs  of  George  Hay, 
Jr.,  who  was  held  to  be  the  new  stock  of 
Inheritance,  or  the  person  last  seised,  within 
the  meaning  of  the  rules  of  descent  then  in 
force.  He  expressly  says  that  it  was  not 
necessary  to  Investigate  the  defendant's  ti- 
tle^ and  the  court  was  therefore  not  even  call- 
ed upon  to  decide  whether,  under  the  law  of 
descent  in  this  state  as  it  then  existed, 
George  Wesson,  under  whom  the  defendant 
claimed,  did  not  have  such  actual  seisin,  or 
its  equivalent  in  law,  as  to  constitute  a  new 
stock  of  Inheritance.  That  case  was  decided 
upon  the  old  law,  which  has  been  greatly 
modified  by  the  amendments  to  be  found  In. 
the  Bevised  Code,  chapter  88,  and  the  pres- 
ent Ck>de,  chapter  28. 

The  plaintiffs  also  relied  upon  the  case  of 
Lawrence  v.  Pitt,  46  N.  C.  344,  which  pre- 
sented the  very  question  we  now  have  un- 
der consideration.  The  hiheritance  there 
was  claimed  by  the  father  ftom  his  son, 
who,  in  his  turn,  had  inherited  it  from  his 
mother,  and  she,  in  her  turn,  from  her  moth- 
er; the  estate  being  a  reversion  in  land  ex- 
pectant on  the  termination  of  a  life  estate. 
The  son  died  before  the  expiration  of  tlie 
life  estate,  and  it  was  held  that  the  inherit- 
ance did  not  vest  in  the  parent  or  father 
under  the  sixth  canon  of  descent  That 
case,  like  the  case  of  King  v.  Scoggin,  is 
not  in  point,  as  both  of  them  were  decided 
upon  descents  which  occurred  before  the 
year  1851,  and  to  the  facts  of  those  cases, 
therefore,  the  law  as  first  amended  by  the 
enactment  of  the  Revised  Code  of  1854  did 
not  apply.  In  the  case  of  Lawrence  v.  Pitt 
46  S.B.-32^ 


the  court  laid  down  the  following  principle: 
''Where  the  estate  descended  is  a  present 
estate  In  fee,  no  person  can  hiherlt  it  who 
cannot,  at  the  time  of  the  descent  cast,  make 
himself  heir  of  the  person  last  in  the  actual 
seisin  thereof.  But  of  estates  In  expectancy, 
as  reversions  and  remainders,  there  can  be 
no  actual  seisin  during  the  existence  of  the 
particular  estate  of  freehold;  and  conse- 
quently there  cannot  be  any  mesne  actual 
seisin  wliich  of  itself  shall  turn  the  descent 
BO  as  to  make  any  mesne  reversioner  or  re- 
mainderman a  new  stock  of  descent,  where- 
by his  heir,  who  Is  not  the  heir  of  the  per- 
son last  actually  seised  of  the  estate,  may 
inherit  The  rule,  therefore,  as  to  reversions 
and  remainders  expectant  upon  estates  in 
freehold,  is  that  unless  something  is  done 
to  intercept  the  descent  they  pass,  when  the 
particular  estate  falls  in,  to  the  person  who 
can  then  make  himself  heir  of  the  original 
donor  who  was  seised  in  fee  and  created  the 
particular  estate,  or,  if  it  be  an  estate  by 
purchase,  the  heir  of  him  who  was  the  first 
purchaser  of  such  reversion  or  remainder. 
It  is  no  matter  in  how  many  persons  the 
reversion  or  remainder  may,  in  the  interme- 
diate period,  have  vested  by  descent;  they 
do  not  of  course,  form  a  new  stock  of  in- 
heritance. The  law  looks  only  to  the  heir 
of  the  donor  or  first  purchaser."  And  this  is 
the  law  as  stated  by  Blackstone,  who  says: 
"So,  also,  even  in  descents  of  lands  by  our 
law,  which  are  cast  on  the  heir  by  act  of  the 
law  itself,  the  heir  has  not  plenum  dominium, 
or  full  and  complete  ownership,  till  he  has 
made  an  actual  corporal  entry  into  the  lands; 
for,  if  he  dies  before  entry  made,  his  heir 
shall  not  be  entitled  to  take  the  possession, 
but  the  heir  of  the  person  who  was  last  ac- 
tually seised.  It  is  not  therefore,  only  a 
mere  right  to  enter,  but  the  actual  entry, 
that  makes  a  man  complete  owner,  so  as  to 
transmit  the  inheritance  to  his  own  heira 
'Non  jus,  sed  seisina,  fadt  stipitem.' "  The 
court  in  applying  this  rule  to  the  facts  in 
that  case,  held  that  as  descent  was  cast 
upon  the  son  during  the  continuance  of  the 
particular  estate  of  freehold,  the  father  could 
not  take  as  his  heir,  nor  could  the  inherit- 
ance veet  in  him  under  the  sixth  canon  of 
descent  as  he  could  not  make  himself  heir 
to  him  who  was  the  first  purchaser  or  per- 
son last  seised  of  the  reversion. 

It  would  be  vain  and  useless  now  to  dis- 
cuss at  any  length  the  principles  of  the  com- 
mon law  in  regard  to  seisin  as  applied  to  the 
canons  of  descent  in  force  prior  to  the  enact- 
ment of  the  Bevised  Ck>de,  for  by  the  latter 
the  law  in  that  respect  has  been  so  radically 
changed  as  to  require  almost  a  reversal  of 
these  principles  in  ascertaining  who  Is  en- 
titled to  the  inheritance  when  descent  is  to 
be  traced  from  the  person  last  seised;  but  a 
brief  review  of  the  old  law  in  regard  to 
seisin  will  not  be  out  of  place,  and  may  en- 
able us  the  better  to  understand  and  con- 
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strue  the  law  as  amended  by  the  Revised 
Code.  At  the  common  law  seisin  signified 
the  possession  or  occupation  of  the  soil  by  a 
freeholder,  one  who  has  at  least  a  life  es- 
tate in  the  land.  This  seisin  was  of  two 
kinds— seisin  in  deed  or  in  fact,  which  was 
when  the  person  had  the  actual  seisin  or 
possession  or  occupation  of  the  land  with 
the  intent,  as  is  sometimes  said,  to  claim  a 
freehold  Interest;  and  seisin  In  law,  which 
was  a  bare  right  to  possess  or  occupy  the 
land  or  freehold,  or,  as  otherwise  defined,  a 
right  of  immediate  possession  according  to 
the  nature  of  the  estate.  2  Blk.  104-129;  1 
Washburn,  R.  P.  33,  34.  The  difference  be- 
tween the  two  is  thus  illustrated:  "Where  a 
freehold  estate  is  conveyed  to  a  person  by 
feoffment,  with  livery  of  seisin,  or  by  any  of 
those  conveyances  which  derive  their  effect 
from  the  statute  of  uses,  he  acquires  a  seisin 
in  deed  and  a  freehold  in  deed.  But  where 
a  freehold  estate  comes  to  a  person  by  act 
of  law,  as  by  descent,  he  only  acquires  a  sei- 
sin in  law,  that  is,  a  right  to  the  possession; 
and  his  estate  is  called  a  freehold  in  law. 
For  he  must  make  an  actual  entry  on  the 
land  to  acquire  a  seisin  or  a  freehold  in 
deed."  1  Cru.  Digest,  Ut  1,  S  24;  Ooke,  Lit 
266b;  and  section  448^  H.  &  B.'8  Notes,  1. 

The  essential  principle  of  the  ancient  law 
of  inheritance  was  that  the  stock  of  descent 
could  not  be  established  except  by  actual 
seisin  of  the  freehold  of  inheritance^  and  the 
rule  is  thujB  comprehensively  stated  by  Black- 
stone:  *^e  must  also  remember  that  no 
person  can  be  properly  such  an  ancestor  as 
that  an  inheritance  of  lands  or  tenements  can 
be  derived  from  him,  unless  he  hath  the 
actual  seisin  of  such  lands,  either  by  his  own 
entry  or  by  the  possession  of  his  own  or  his 
ancestor's  lessee  for  years,  or  by  receiving 
rent  from'  a  lessee  of  a  freehold;  or  unless 
he  hath  had  what  is  equivalent  to  corporal 
seisin  in  hereditaments  that  are  incorporeal, 
such  as  the  receipt  of  rent,  a  presentation 
to  the  church  in  case  of  an  advowson,  and 
the  like.  But  he  shall  not  be  accounted  an 
ancestor,  who  hath  had  only  a  bare  right 
or  title  to  enter  or  be  otherwise  seised.  And 
therefore  all  the  cases  which  will  be  men- 
tioned in  the  present  chapter  are  upon  the 
supposition  that  the  deceased  (whose  inherit- 
ance is  now  claimed)  was  the  last  person 
actually  seised  thereof.  For  the  law  requires 
this  notoriety  of  possession  as  evidence  that 
the  ancestor  had  that  property  in  himself, 
which  is  now  to  be  transmitted  to  his  heir, 
which  notoriety  had  succeeded  In  the  place 
of  the  ancient  feodal  investiture,  whereby, 
while  feuds  were  precarious,  the  vassal  on 
the  descent  of  lands  was  formally  admitted 
in  the  Lords'  court  (as  is  still  the  practice  in 
Scotland),  and  there  received  his  seisin,  in 
the  nature  of  a  renewal  of  his  ancestor's 
grant.  In  the  presence  of  the  feodal  peers, 
until  at  length,  when  the  right  of  succession 
became  Indefeasible,  an  entry  on  any  part 
of  the  lands  within  the  country  (which,  if  dis- 


puted, was  afterwards  to  be  tried  by  those 
peers)  or  other  notorious  possession  was  ad- 
mitted as  equivalent  to  the  formal  grant  of 
seisin,  and  made  the  tenant  capable  of  trans- 
mitting his  estate  by  descent  The  seisin, 
therefore,  of  any  person,  thus  understood, 
makes  him  the  root  or  stock  from  which  all 
future  inheritance  by  right  of  blood  must 
be  derived,  which  is  very  briefly  expressed 
in  this  maxim,  'Seisina  f  acit  stipitem.'  '* 

We  must  conclude,  after  carefully  reading 
Lawrence  v.  Pitt,  46  N.  C.  344,  which  was 
decided  in  1854,  that  it  was  thought  the  then 
existing  law,  as  declared  by  the  court,  which 
had  its  origin  In  the '  feudal  system,  and 
which  was  applied  in  that  case,  should  be 
changed,  and  brought  more  into  harmony 
with  modern  conditions  and  requirements. 
It  was  manifestly  in  consequence  of  that  de- 
cision that  the  ameifdments  to  the  Revised 
Statutes  of  1836  were  made  in  the  Revised 
Code  of  1854,  which  amendments  are  as  fol- 
lows: Rule  1  of  chapter  88  of  the  Revised 
Statutes  provides  that:  ^'Inheritances  shall 
lineally  descend  to  the  issue  of  the  person 
who  died  last  actually  or  legally  seized,  for- 
ever, but  shall  not  lineally  ascend,  except  as 
is  hereinafter  provided  for,"  while  section  1 
of  chapter  38  of  the  Revised  Code  provides 
that:  "When  any  person  shall  die  seized  of 
any  inheritance,  or  of  any  right  thereto^  or 
entitled  to  any  interest  therein,  not  having 
devised  the  same,  it  shall  descend  under  the 
following  rules:  Rule  1.  Every  inheritance 
shall  lineally  descend  forever  to  the  issue  of 
the  person  who  dies  last  seized,  entitled  or 
having  any  interest  therein,  but  shall  not 
lineally  ascend,  except  as  hereinafter  pro- 
vided." By  the  proviso  to  rule  6  of  the  Re- 
vised Statutes,  where  the  person  last  seised 
left  no  issue,  nor  brother,  nor  sister,  nor  tbe 
issue  of  such,  the  Inheritance  vested  for  life 
only  in  the  parents  of  the  intestate,  or  either 
of  them,  or  the  survivor  of  them;  while  by 
the  corresponding  rule  In  the  Revised  Code 
and  the  present  Code  it  vests  in  the  father,  if 
living,  and,  if  not,  then  in  the  mother,  if  liv- 
ing, in  fee.  But,  in  order  that  the  meaning  of 
the  Legislature,  as  expressed  in  section  1  of 
the  Revised  Ck>de,  might  be  made  plain  and 
unmistakable,  it  was  enacted  by  rule  13  of 
chapter  38  that  *'every  person  in  whom  a 
seizin  is  required  by  any  of  the  provisions 
of  this  chapter  shall  be  deemed  to  have  been 
seized,  if  he  may  have  had  any  right,  title  or 
interest  in  the  Inheritance."  We  therefore 
see  that  the  seisin,  either  in  law  or  in  deed, 
of  the  common  law,  is  not  the  seisin  of  the 
statute.  The  former  requires  that  there  shall 
be  either  actual  possession  or  the  right  of 
Immediate  possession,  while  the  latter  re- 
quires that  there  need  be  only  a  right  to  or 
interest  in  the  inheritance,  with  or  without 
actual  possession  or  the  present  right  of  pos- 
session, in  order  to  establish  a  stock  sufficient 
as  a  source  of  descent  It  Is  therefore  per- 
fectly clear  that  under  the  law  applicable  to 
our  case— that  is,  the  law  of  the  Revised 
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Code  M  brongbt  forward  in  the  present  Code 
—all  that  Is  required  to  constltnte  a  sufficient 
seisin  for  the  creation  of  a  new  stock  ot  in- 
heritance or  stirps  of  descent  is  that  the  per- 
son from  whom  the  descent  is  claimed  should 
have  had,  at  the  time  of  the  descent  cast, 
some  right,  title,  or  interest  in  the  inherit- 
ance, whether  vested  in  possession  or  not,  for 
ihe  language  of  the  statute  is  explicit  that  a 
person  having  any  such  right,  title,  or  inter- 
est shall  be  deemed  to  have  been  seised 
thereof.  We  are  not  entirely  without  what 
we  regard  as  an  authoritative  interpretation 
of  this  new  provision  of  the  law.  In  Sears  v. 
McBride,  70  N.  0.  152,  the  plaintifT,  Thomas 
Sears,  claimed  title  to  the  land  as  heir  of  his 
fion.  The  original  owner  of  the  land,  or  pro- 
positus, was  Eliza  McPherson,  who  inter- 
married with  Isaac  Fanshaw,  and  died,  leav- 
ing issue  by  him,  a  son,  William  Sears,  who 
died  in  1852,  leaving  his  father  surviving 
him.  In  1871^  Isaac  Fanshaw,  who  had  a  life 
«^state  in  the  land  as  tenant  by  the  curtesy, 
died,  the  plaintiff  surviving  him.  The  de- 
fendants were  the  next  collateral  relations  of 
Elisa  McPherson,  from  whom  the  estate  de- 
scended. This  case,  in  its  facts,  is  substan- 
tialfy  like  the  case  of  Lawrence  v.  Pitt,  su- 
pra. The  court  held  that  as  the  law  stood  in 
1852,  and  by  which  the  case  must  be  govern- 
ed, the  defendants  were  entitled  to  recover, 
and  in  discussing  the  question  involved  uses 
this  language  (Settle,  J.,  speaking  for  the 
court):  "If  this  case  were  governed  by  the 
rules  of  descent  to  be  found  in  the  Revised 
Code,  c.  38,  the  plaintiff  would  be  entitled  to 
the  land  in  controversy  in  fee  simple;  but 
since  it  is  governed  by  the  rules  as  f ouiid  in 
the  Revised  Statutes,  c.  38,  he  can  take  noth- 
ing. The  learning  on  this  subject  is  so  (ully 
and  satisfactorily  stated  in  Lawrence  v.  Pitt, 
46  N.  G.  344,  that  we  shall  not  discuss  the 
subject  further  than  to  apply  the  law  to  the 
fftcta  before  us."  "But  the  law  has  been 
materially  changed,  as  will  be  seen  by  ref- 
erence to  the  Revised  Code,  which  enacts: 
'Rule  1.  Bvery  inheritance  shall  lineally  de- 
scend forever  to  the  issue  of  the  person  who 
died  last  seized,  entitled  or  having  any  inter- 
est therein,'  etc.  And,  further,  as  if  to  re- 
move all  doubt,  rule  13  is  enacted,  which  de- 
clares: 'Bvery  person  in  whom  a  seizin  is 
required  by  any  of  the  provisions  of  this 
chapter  shall  be  deemed  to  have  been  seized 
if  he  may  have  had  any  right,  title  or  interest 
in  the  inheritance.'  So  that  now  neither  ac- 
tual nor  legal  seisin  is  necessary  to  make  the 
stock  in  the  devolution  of  estates."  "And  it 
will  be  observed  that  while  the  proviso  to 
rule  6  in  the  Revised  Statutes  gives  in  cer- 
tain contingencies  only  a  life  estate  to  the  par- 
ents, etc,  yet  in  the  Revised  Code,  under  the 
same  contingencies,  an  estate  in  fee  simple 
Is  given  to  the  father,  if  living,  and,  if  not, 
then  to  the  mother,  if  living."  While  the 
precise  point  we  are  considering  was  not  pre- 
sented in  that  case  so  as  to  impart  to  the 
Judgment  of  the  court  coi  trolling  authority 


as  a  precedent,  the  emphatic  language  of  the 
court,  which  we  have  quoted,  and  which  is 
singularly  applicable  to  our  case,  induces  us 
to  regard  it  as  if  it  had  the  force  and  effect 
of  an  actual  decision,  even  if  the  language  of 
the  law  was  not  in  itself  plain  or  unambigu- 
ous. In  addition  to  this,  it  will  be  observed 
that  in  the  case  of  Lawrence  v.  Pitt,  Battle, 
J.,  referring  to  the  contention  of  the  plain- 
tiff's counsel  that  in  pleadings  and  other  pro- 
ceedings at  the  common  law  a  person  is  often 
said  to  be  seised  of  the  reversion,  and  that, 
therefore,  the  term  "seised"  may  well  be  ap- 
plied to  reversions  under  our  statute  of  de- 
scents, says  that,  if  our  statute  used  only  the 
word  "seised"  or  "seisin,"  the  argument 
would  be  a  strong  one;  but  that  it  used  the 
words  "actually  or  legally  seised,"  and  those 
words  must  be  construed  as  they  were  used 
at  common  law  in  the  case  of  dower,  curtesy, 
and  descent  It  la  clear  that  the  court  would 
have  regarded  the  use  of  the  term  "seised" 
without  the  other  words  "actually"  and  "le- 
gally" as  sufficient  to  describe  the  right,  title, 
or  Interest  which  a  person  even  at  common 
law  had  in  a  reversion  or  a  remainder  ex- 
pectant upon  an  estate  of  freehold.  The 
words  "actually  and  legally"  were  omitted 
from  the  Revised  Code,  c.  38,  and  the  present 
Code,  c.  28,  and  we  cannot  avoid  the  infer- 
ence that  this  was  done  designedly  in  defer- 
ence to  the  intimation  of  the  court  in  Law- 
rence V,  Pitt,  for  the  purpose  of  conforming 
the  statute  in  this  respect  to  the  other  amend- 
ments of  it,  so  that  "there  will  be  left  no 
hinge  or  loop  to  hang  a  doubt  on"  as  to  the 
true  intent  and  meaning  of  the  Legislature. 

Our  conclusion  must  be  that  in  this  case 
the  infant  son  of  the  defendant  Blla  Early,  at 
the  time  of  his  death,  though  it  occurred 
when  the  particular  estate  of  freehold  was 
still  outstanding,  had  that  right,  title,  or  in- 
terest in  the  inheritance,  remainder  as  it 
was,  which  in  law  Is  deemed  to  be  a  suffi- 
cient seisin  to  create  a  stock  of  inheritance 
in  him;  and,  he  having  died,  as  stated  in  the 
facts  found  by  the  court,  without  any  issue 
capable  of  inheriting,  nor  brother,  nor  sister, 
nor  the  issue  of  such,  the  inheritance,  under 
rule  6,  c.  28,  of  the  Code,  vested  in  the  de- 
fendant, Blla  Barly,  and  she  is  the  owner  of 
the  land  as  between  herself  and  the  plain- 
tiffs, the  life  tenant  Mary  Barly  having  died 
before  this  action  was  commenced.  For  this 
reason  the  Judgment  of  the  court  below  was 
right,  and  must  therefore  stand. 

Affirmed. 

DOUGLAS,  J.,  dubitanta 


(184  N.  C.  274) 

WOODARD  v.  SAULS. 

(Supreme  Court  of  North  Carolina.     March  !• 

1904.) 

ACTIONS-VENUE— NECESSARY  PARTIES. 

1.  Where  a  complaint  alleged,  among  other 

things,  that  defendant  had  transferred  to  plain- 
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tiff  a  debt  against  8.  as  collateral,  which  S.  had 
refused  to  pay  on  the  ground  tnat  defendant 
had  notified  him  not  to  pay  the  same*  and  ask- 
ed judgment  for  the  recovery  of  such  debt,  S. 
was  a  necessary  party,  unless  a  nonsuit  was  en- 
tered as  to  that  part  of  the  complaint. 

2.  A  -complaint  alleged  that  defendant  was 
liable  to  plaintiff  on  a  promissory  note,  and  for 
other'  suns  in  which  plaintiff  had  Incurred  lia- 
bility as  defendant's  surety.  It  also  alleged 
that  defendant  had  turned  over  certain  notes 
as  security,  but  had  got  possession  of.  and  fail- 
ed to  apply  the  same  on  the  indebtedness,  anj 
ancillary  process  in  claim  and  delivery  was 
sued  out.  Held,  that  a  personal  judgment 
against  defendant,  a  determination  of  the  lia- 
bility incurred  by  plaintiff  as  surety,  and  an 
adjudication  that  the  collaterals  should  be  ap- 
plied thereto,  were  the  chief  causes  of  action, 
and  not  the  recovery  of  the  specific  notes  de- 
manded; and  hence  the  venue  was  not  gov- 
erned by  the  situs  of  the  notes,  under  Code,  ^ 
190  (4),  providing  that  actions  for  the  recovery 
of  personal  property  shall  be  brought  in  the 
county  where  the  property  is  situated. 

Appeal  from  Superior  Ck>urt,  Wilson  Coun- 
ty;  Ferguson,  Judge. 

Action  by  a  A.  Woodard  against  J.  B. 
Sauls.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Poa  &  Brooks  and  Finch,  Pou  &  Fuller,  for 
appellant  F.  A.  ft  S.  A.  Woodard  and  Shep- 
herd ft  Shepherd,  for  appellee. 

CLABK,  C.  J.  This  action  was  brought  in 
Wilson  superior  court  by  plaintiff,  who  re- 
sides In  that  county,  and  summons  was  serv- 
ed on  the  defendant  by  the  sheriff  of  John- 
ston. The  complaint  ayers  that  the  defend- 
ant is  Indebted  to  the  plaintiff  by  proml3- 
sory  note,  and  for  further  large  sums  in 
which  the  plaintiff  is  liable  as  surety  for  de- 
fendant, and  that  to  secure  such  indebted- 
ness the  defendant  had  turned  over  to  the 
plaintiff  sundry  notes,  a  large  portion  of 
which  were  due  by  residents  of  Wilson  coun- 
ty, and  secured  by  property  in  said  county; 
that  the  defendant  afterwards  got  possession 
of  a  portion  of  said  notes  to  be  collected  by 
him  as  agent  of  plaintiff,  and  applied  on  said 
Indebtedness,  which  defendant  has  not  done; 
and  that  defendant  got  possession  of  another 
portion  of  said  collaterals  surreptitiously 
without  the  knowledge  or  consent  of  the 
plaintiff,  and  retains  the  same,  to  recover 
which  notes  the  plaintiff  sued  out  the  ancil- 
lary proceeding  of  claim  and  delivery.  Fur- 
ther, the  complaint  avers  that  the  defendant 
transferred  to  him  a  debt  against  one  Lee 
Sauls,  which  the  latter  refused  to  pay  on  the 
ground  that  the  defendant  has  notified  him 
not  to  pay  the  same,  and  that  the  defendant 
Is  a  resident  of  Wilson,  but  temporarily  in 
Johnston,  county,  and  asks  judgment  for  the 
recovery  of  the  sum  due  by  said  promissory 
note,  and  for  liability  on  the  other  Indebted- 
ness as  to  which  plaintiff  Is  surety;  also  for 
the  recovery  of  the  Lee  Sauls  debt,  and  for 
recovery  of  said  collateral  notes  by  claim 
and  delivery,  and  Judgment  upon  the  re- 
plevin bond  given  by  defendant  in  said  claim 
and   delivery   proceedings.     The   defendant 


filed  an  affidavit  averring  that  he  is  a  resi- 
dent of  Johnston  county,  and  the  notes  sought 
to  be  recovered  are  situated  in  tliat  county, 
and  asking  a  removal  of  the  cause.  The 
Jud0s  did  'not  find  the  fact  whether  defend- 
ant was  a  resident  of  Johnston  county  or  not, 
and  refused  to  remove  the  cause.  Had  he 
found  that  the  defendant  was  in  fact  a  resi- 
dent of  Wilson,  the  finding  would  have  been 
final,  and  the  cause  might  well  be  sent  back 
to  the  end  that  this  fact  might  be  passed 
upon,  as  the  court  does  not  pass  upon  ques- 
tions of  law  upon  a  hypothetical  state  of 
facts.  It  is  also  clear,  though  no  objection 
has  been  made  on  that  ground,  that  Lee 
Sauls  Is  a  necessary  party  to  the  action,  un- 
less a  nonsuit  is  entered  as  to  that  part  of 
the  complaint,  or  by  amendment  he  be  now 
made  a  party.  But,  passing  by  these  mat- 
ters, the  only  point  presented  by  the  appeal 
is  the  refusal  to  remove,  the  defendant  con- 
tending that  by  Code,  S  190  (4),  as  am^ided 
by  chapter  210,  p.  232;  Laws  1880,  this,  be- 
ing an  action  for  "recovery  of  personal  prop- 
erty," should  be  brought  in  the  county  of 
Jolmston,  and  hence  is  removable  thither, 
the  defendant  having  demanded  a  removal 
in  apt  time  under  Ck>de,  1 106.  This  would  bo 
true  if  it  had  been  found  as  a  fact  that  the 
defendant  was  a  resident  of  Johnston  coun- 
ty, and  the  notes  were  there,  and  the  recov- 
ery of  the  personalty  was  the  sole  relief  de- 
manded, or  even  the  chief  relief,  the  others 
being  Incidental,  as  in  Mfg.  Go.  v.  Brower, 
105  N.  C.  440,  11  8.  B.  818;  Connor  t.  Dil- 
lard,  129  N.  C.  50,  80  S.  B.  641.  But  here  the 
obtaining  personal  Judgment  for  the  amount 
due  ^d  the  determination  of  the  liability  in- 
curred by  the  plaintiff  as  surety  and  adjudg- 
ing the  collaterals  named  should  be  applied 
thereto  were  the  chief  causes  of  action.  The 
recovery  of  possession  of  the  collateral  notes 
was  InddentaL  Action  for  the  recovery  of 
the  debt  against  Lee  Sauls  was  necessarily 
brought  in  Wilson. 
No  error. 


at4  N.  C.  77) 

BWBANK  V.  TUENBE  et  at 

(Supreme  Court  of  North  Carolina.     Dec  18; 

1008.) 

DENTIST  —  BOARD  OP  SXAMINBRS  —  POWBBp* 

PLEADING— AMENDMENT— JURISDICTION 

AT  CHAMBERS— MANDAMUS. 

1.  When  the  summons  in  a  case  of  which 
the  superior  court  has  jurisdiction  is  returnable 
at  chambers,  but  the  complaint  shows  a  cause 
of  action  which  should  be  heard  at  term.  It  may 
be  amended  so  as  to  bring  the  case  within  the 
jurisdiction  of  the  judge  at  chambers,  especial- 
ly in  view  of  Ck>de,  «§  623.  256,  and  section 
255,  as  amended  by  Laws  1887,  p.  518,  c  276, 

Jiroviding  for  a  transfer  of  causes  from  the 
udge  to  term,  from  the  clerk  to  term,  and  from 
the  judge  to  the  clerk. 

2.  In  an  action  in  wMch  the  only  relief  de> 
manded  is  a  writ  of  mandamus  to  compel  the 
board  of  dental  examiners  to  issue  to  the  plain- 
tiff a  certificate  of  proficiency  in  dentistry,  aa 
allegation  that  the  board's  wrongful  refusal 
to  issue  such  certificate  has  damaged  him  in  the 


N.C.) 


EWBANK  ▼.  TURNER. 


509 


ram  of  f5,000  or  more  does  not  take  th«  c«M 
oat  of  the  jnrisdlcticHi  of  the  judge 


bers. 


at  diam- 


3.  Under  Cod^  H  814&-S156,  and  Laws  1887, 
p.  402,  c.  178.  amended  by  Laws  1891,  p.  208, 
e.  251«  proTidmg  for  examination  of  applicanta 
for  a  certificate  authorizing  them  to  begin  the 
practice  of  dentistry  by  a  board  of  examinera 
to  be  elected  by  the  North  Carolina  Dental 
Society,  where  the  board  has  giyen  an  examina- 
tion, and  refused  a  certificate  on  account  of  In- 
competency of  the  applicant,  mandamus  will 
not  lie  to  compel  the  issuance  of  a  certificate. 

Appeal  from  Superior  Court,  Hendergon 
County;  B.  F.  Long,  Judge. 

Action  by  Fred  W.  Ewbank  against  V.  B. 
Tomer  and  others,  composing  the  board  of 
examiners  of  the  North  Carolina  Dental  So- 
ciety. From  a  Judgment  dismissing  the  ac- 
tion for  want  of  Jurisdiction,  plaintiff  appeals. 
Action  dismissed. 

Davidson,  Bourne  &  Parker,  Jones  ft  Rec- 
tor, and  E.  W.  Ewbank,  for  appellant  Bus- 
bee  ft  Busbee,  for  appellees. 

CLARK,  C.  J.  The  complaint  alleges  that 
the  plaintiff  graduated  with  distinction  In  the 
dental  department  of  the  Baltimore  Medical 
College,  an  institution  of  high  and  well-recog- 
nized standing,  after  prosecuting  his  studies 
In  dentistry  therein  for  the  prescribed  period 
of  three  years;  that  thereafter  he  made  ap- 
plication to  the  proper  authorities  for  license 
to  practice  dentistry  in  South  Carolina,  and 
after  examination  he  was  found  duly  pro- 
ficient and  qualified,  and  llcoise  was  Issued 
to  him,  under  which  he  practiced  In  that 
state;  that  thereafter,  on  removal  to  this 
state,  he  made  application  for  examination 
and  license  under  our  laws;  that,  the  board 
not  being  in  session,  under  the  provision 
of  the  statute  he  was  examined  by  a  single 
member  of  the  board,  was  found  duly  quali- 
fied and  proficient,  and  was  given  a  tem- 
porary license  26th  January,  1902,  which  for 
certain  reasons  was  renewed  by  a  second 
temporary  license  till  the  meeting  of  the  full 
board,  19th  June,  1903;  that  under  these 
licenses  he  practiced  dentistry  for  nearly  a 
year  and  a  half,  and  built  up  a  lucrative 
practice;  that  on  ,19th  June,  1908,  he  was 
examined  by  the  full  board,  and,  though  he, 
as  he  avers,  showed  on  such  examination 
that  he  '^possessed  the  necessary  and  required 
proficiency  in  the  knowledge  and  practice  of 
dentistry,  and  underwent  a  satisfactory  ex- 
amination, as  required  by  the  statute  in  such 
case  made  and  provided,  as  will  abundantly 
appear  from  an  Inspection  of  his  examina- 
tion papers,  the  said  board,  and  the  majority 
of  the  defendants  composing  said  board,  un- 
lawfully, unjustly,  and  arbitrarily,  and  with- 
out Just  cause  or  reason,  and  abusing  the 
dlscretian  with  which  they  were  clothed  by 
the  laws  of  North  Carolina,  refused,  and 
yet  refuse,  upon  the  repeated  demands  of 
the  plaintiff,  to  issue  and  grant  to  him  a 
certificate  of  proficiency,  to  which  he  was  and 
is  entitled,  and  which  it  was  and  is  the  duty 
of  the  defendants  to  issue  and  grant"    The 


above  la  the  gist  of  the  complaint,  which 
further  avers  tliat,  by  reason  of  such  re- 
fusal to  issue  him  a  certificate  of  proficiency 
upon  such  examination,  the  defendants  com- 
posing the  board  ot  examiners  of  the  North 
Carolina  Dental  Society  "thereby  wrongfully, 
arbitrarily,  unjustly,  and  unlawfully  pre- 
vented him  from  engaging  in  the  practice  of 
dentistry  in  this  state,  to  his  great  damage, 
to  wit,  in  the  sum  of  five  thousand  dollars 
or  more,"  and  prays  for  a  mandamus  to  com- 
pel said  board  to  issue  to  the  plaintiff  '*a 
certificate  of  proficiency  In  the  knowledge 
and  practice  of  dentistry,"  and  that  "he  have 
such  other  and  furth^  relief  as  he  may  be 
entitled  to  in  the  premises."  An  answer  was 
filed,  denying  that  the  plaintiff  had  passed  a 
satisfactory  examination,  or  was  entitled 
thereon  to  a  certificate  of  proficiency,  and 
denying  that  the  action  of  the  board  could 
be  reviewed  by  the  courts.  The  summons 
was  made  returnable  at  chambers.  The 
plaintiff  moved  (1)  that  the  court  submit  the 
issues  raised  by  the  pleadings  to  a  Jury  at 
the  next  term,  under  the  proviso  in  Code, 
t  628;  (2)  that  the  plaintiff  be  permitted 
an  inspection  and  to  take  a  copy  of  his  ex- 
amination papers;  (3)  that  he  be  permitted  to 
take  a  copy  of  the  examination  papers  prepar- 
ed and  submitted  by  certain  parties  named, 
which  were  submitted  to  the  board  upon 
their  examination  to  practice  dentistry  at  the 
same  time  and  place  when  the  plaintiff  was 
rejected.  These  motions  were  each  refused, 
and  the  plaintiff  excepted.  The  defendants 
moved  to  dismiss  for  want  of  Jurisdiction,  on 
the  ground  that  this  was  an  action  for  a 
money  demand,  and  the  summons  had  been 
made  returnable  before  the  Judge  at  cham- 
bers. The  plaintiff  thereupon  moved  to  strike 
out  the  words  "to  his  great  damage,  to  wit. 
In  the  sum  of  five  thousand  dollars  or  more." 
The  court  denied  this  motion  upon  the  ground 
that  it  had  no  power  to  allow  such  amend- 
ment, and  the  plaintiff  excepted.  The  court 
thereupon  dismissed  the  action  on  the  ground 
that  it  had  no  Jurisdiction  thereof.  The 
plaintiff  again  excepted,  and  appealed. 

When  the  summons  in  a  case  of  which  the 
superior  court  has  Jurisdiction  is  brought 
before  the  clerk,  to  term,  or  before  the  Judge 
at  chambers,  it  is  equally  in  the  superior 
court,  and  there  is  no  defect  of  Jurisdiction. 
If  brought  before  the  clerk,  when  it  should 
have  been  brought  to  term,  it  is  said  in  El- 
liott V.  Tyson,  117  N.  C,  at  page  116,  23  S.  E. 
103,  when  it  gets  "into  the  superior  court 
by  appeal  or  otherwise  the  latter  has  Juris- 
diction of  the  whole  cause,  and  can  make 
amendment  of  process  to  give  effectual  Jur- 
isdiction. Such  amendment  will  be  presum- 
ed, or  the  Supreme  Court,  even,  can  amend 
the  process,  if  necessary."  Quoting  McLean 
V.  Breece,  113  N.  C.  390,  18  S.  B.  G94;  citing 
Capps  V.  Capps,  85  N.  C.  408;  Cheatham  v. 
Crews,  81  N.  C.  343;  Robeson  v.  Hodges, 
105  N.  C.  49,  11  S.  B.  263;  and  adding,  "Un- 
like the  court  of  the  Justice  of  the  peace,  the 
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derk  is  really  a  part  of  the  anperior  court, 
and  a  case  wiongfiilly  instituted  before  him, 
upon  appeal,  only  needs  an  amendment  of 
process  to  Justify  the  original  senrice/'  The 
same  principle  as  to  the  Jurisdiction  of  the 
superior  court  is  recognized  by  chapter  276, 
p.  5X8,  Laws  1887,  amending  section  255  of 
the  Code  (see  Clark's  Code  [3d  Ed.]  S  255), 
and  cases  cited  in  Roseman  y.  Roseman,  127 
N.  C,  at  page  497,  37  S.  B.  518,  reaffirmed 
in  Re  Hybart's  Estate,  129  N.  C,  at  page  131, 
39  S.  B.  779;  Ury  ▼.  Brown,  129  N.  C.  271,  40 
S.  B.  4;  In  re  Anderson,  132  N.  C,  at  page 
247,  43  S.  B.  649;  Raih-oad  y.  Stroud,  132  N. 
0.,  at  page  416,  43  S.  E.  913.  For  the  same 
reason,  if  a  case  \a  before  the  Judge  at  cham- 
bers, if  there  are  issues  of  fact  appearing  up- 
on the  pleadings,  the  cause  should  not  be 
dismissed,  but  should  be  transferred  to  term 
for  trial  before  a  Jury  (Code,  |  623),  Just  as 
the  clerk  might  so  transfer  it  (Code,  S  256). 
As  said  in  cases  above  cited,  it  would  be 
strange  to  dismiss  an  action  already  in  the 
superior  court  because  before  the  clerk,  or 
the  Judge  at  chambers,  and  tell  the  plaintiff 
to  come  back  into  the  same  court  before  the 
same  Judge,  the  same  clerk  being  present,  at 
term,  by  service  of  another  sim[imons  upon 
the  same  parties.  The  remedy  is  not  to  dis- 
miss, but  (the  parties  being  already  in  court 
by  service  of  summons)  simply  to  transfer 
the  cause  to  the  proper  docket  This  does  no 
one  any  detriment,  saves  time  and  costs, 
and  avoids  the  unseemly  countermarching 
incident  to  the  old  practice  when  a  plain- 
tiff was  put  out  of  court  by  one  door  if  he 
wrongly  brought  an  action  for  assumpsit, 
for  instance,  and  was  left  to  guess  by  which 
door  he  should  come  back  into  the  same 
room—whether  by  labeling  his  action  ''tro- 
ver," "trespass,"  "detinue,"  or  other  process, 
the  correctness  of  which  guess  he  could  only 
prove  by  a  costly  process  of  elimination. 
Even  when  an  action  is  brought  in  the  su- 
perior court,  but  in  the  wrong  county,  there 
being  general  Jurisdiction,  the  action  is  now 
not  dismissed,  but  is  transferred  to  the  court 
in  the  proper  county. 

The  court  erred  in  dismissing  the  action  for 
want  of  Jurisdiction.  It  was  in  the  court 
that  had  Jurisdiction.  No  amendment  was 
necessary,  but,  if  it  were  desirable,  it  was 
error  to  hold  that  the  court  had  no  power  to 
allow  it  Piercy  v.  Watson,  118  N.  C.  976, 
24  8.  R  659;  Thomas  v.  Womack,  64  N.  C. 
657.  Besides,  the  Incidental  averment  that 
the  plaintiff  "was  damaged  five  thousand  dol- 
lars or  more"  did  not  make  it  an  action  for 
a  money  demand.  It  was,  certainly  in  view 
of  the  disclaimer  of  the  plaintiff,  an  action 
solely  for  a  mandamus  to  obtain  the  "cer- 
tificate of  proficiency,"  and  hence  it  presented 
only  matter  of  which  the  Judge  had  Jurisdic- 
tion at  chambers. 

The  defendants  move  in  this  court  to  dis- 
miss the  action  because  the  complaint  does 
not  state  a  cause  of  action.  In  view  of  the 
Dlaintlff*s  averment  that  he  does  not  seek  to 


recover  damages.  The  requirements  as  to 
examination  and  procurement  of  a  certificate 
before  beginning  the  practice  of  dentlstiy  in 
this  state  are  set  out  in  chapter  178,  p.  402, 
Laws  1887,  amended  by  chapter  251,  p.  203, 
Laws  1891  (which  are  substituted  for  Code, 
S  3148),  and  Code,  »  3149-3156.  The  power 
of  the  Legislature  to  require  examination  and 
certificate  as  to  the  competency  of  persons 
desiring  to  practice  professions  or  skilled 
trades  is  upheld,  after  a  review  of  the  au- 
thorities, in  State  v.  Call,  121  N.  O.  643,  28 
S.  E.  517.  That  decision  was  reafi^med  in 
State  V.  McKnight,  131  N.  0.  717,  42  S.  B. 
580,  59  L.  B.  A.  187,  the  court  calling  atten- 
tion to  the  fact  that  the  state  exercises  this 
police  power  for  the  protection  of  the  public 
from  imposters  and  incompetents,  and  not  to 
the  end  of  conferring  exclusive  privileges 
upon  any  particular  body  of  men,  for  to  do 
the  latter  is  prohibited  by  the  state  Constitu- 
tion, St  7,  31,  art  1,  which  forbids  exclusive 
privileges  and  monopolies.  It  is  a  power  to 
be  exercised  for  the  public  good,  and  the  Leg- 
Islaturo  is  to  Judge  of  the  method  of  appoint- 
ing the  examiners,  and  can  prescribe  the  na- 
ture of  the  examination,  unless  it  appear 
plainly  that  the  power  to  regulate  is  used  in 
reality  in  violation  of  the  guaranties  in  the 
above-cited  article  of  the  Constitution,  and 
for  the  purpose  of  conferring  exclusive  privi- 
leges, and  not  solely  for  the  protection  of  the 
public.  State  v.  Biggs  (at  this  term)  46  S. 
E.  401.  No  such  violation  of  these  constitu- 
tional guaranties  appears  or  is  alleged  in  this 
case.  Code,  S  8149,  provides  for  a  board  of 
examiners,  to  consist  of  six  members  of  the 
North  Carolina  Dental  Society,  to  be  elected 
by  said  society.  The  presumption  Is  that 
this  honorable  body  will  elect  six  of  its 
ablest  and  most  prominent  members  for  the 
important  duty  of  keeping  up  the  standard  of 
their  profession  by  a  Just,  reasonable,  and 
impartial  examination  of  applicants.  Should 
this  important  duty  be  neglected,  and  incom- 
petent or  unworthy  members  be  chosen,  the 
remedy  is  by  legislative  repeal,  or  cliange  of 
the  method  of  selecting  the  board.  Section 
3151  provides  that  "said  board  shall  grant  a 
certificate  of  proficiency  in  the  knowledge 
and  practice  of  dentistry  to  all  applicants 
who  shall  undergo  a  satisfactory  examina- 
tion, and  who  shall  receive  a  majority  of 
votes  of  said  board  upon  such  proficiency.*' 
The  lawmaking  power  having  intrusted  such 
examination  to  the  board  thus  constituted, 
and  required  that  the  examination  shall  be 
satisfactory  to  them,  and  such  requirements 
being  reasonable  and  In  violation  of  no  con- 
stitutional provision,  th^  courts  cannot  Inter- 
vene, and  direct  the  board  to  issue  a  certifi- 
cate to  one  who  the  majority  of  the  board 
have  held  has  not  passed  a  satisfactory  ex- 
amination, because,  upon  the  examination  of 
experts,  the  court  or  Jury  might  think  the 
examination  of  the  plaintiff  ought  to  have 
been  satisfactory  to  the  board.  That  Is  a 
matter  resting  in  the  consciences  and  Judg- 
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ment  of  the  board*  under  the  proTlsioiis  of  the 
law,  and  the  courts  cannot  by  a  mandamus 
compel  them  to  certify  contrary  to  what  they 
have  declared  to  be  the  truth.  Had  the 
board  refused  to  examine  the  applicant  upon 
his  compliance  with  the  regulations,  the  court 
could  by  mandamus  compel  them  to  examine 
him;  but  it  cannot  compel  them  to  issue  him 
a  certiiicate,  when  the  preliminary  qualifica- 
tion required  by  law,  that  the  applicant  shall 
be  found  proficient  and  competent  by  the  ex- 
amining board,  is  lacking.  Burton  v.  Fur- 
man,  115  N.  C.  166,  20  S.  B.  443;  Loughran 
▼.  Hickory,  129  N.  G.  281,  40  S.  E.  46. 

But  ^  the  plaintiff  contends  that,  suppose 
his  averment  is  true,  that  the  defendants 
"wrongfully,  unlawfully,  unjustly,  arbitrari- 
ly, and  without  Just  cause  or  reason,"  de- 
clined to  issue  liim  license;  has  he  no  rem- 
edy? Certainly  he  has  a  remedy,  for  no  one 
is  authorized  to  discharge  a  public  trust  in 
that  manner.  But  the  remedy  is  not  by 
mandamus  to  compel  the  board  to  certify 
contrary  to  their  consciences  and  Judgment, 
and  no  certificate  of  proficiency  can  issue, 
under  the  statute,  except  upon  a  certificate 
of  satisfactory  examination  by  the  board. 
One  remedy,  if  there  should  ever  happen  such 
abuse  of  trust,  is,  as  already  stated,  by  the 
Legislature  repealing  the  act,  or  providing  a 
different  method  of  selecting  the  board,  or 
regulating  the  method  or  course  of  examina- 
tion, or  prescribing  a  review  of  the  finding  of 
the  board  by  some  other  body,  if  the  General 
Assembly  should  think  proper.  Another  rem- 
edy would  be  to  follow  the  precedent  set  by 
applicants  for  license  to  practice  law,  who, 
when  rejected,  study  their  prescribed  course 
over  again,  and  stand  for  examination  at  the 
next  regular  d^y.  This  is  perhaps  the  most 
sensible  course,  for  no  man  ever  knows  his 
profession  too  welL 

Another  remedy  still:  If  the  applicant 
avers  his  rejection  was  caused  by  improper 
motives,  his  remedy  is  an  action  for  damages 
against  the  individuals  composing  the  board; 
alleging  bad  faith  or  arbitrary  disregard  of 
their  duties,  or  improper  animus  against  the 
plaintiff,  or  other  malversation  in  their  dis- 
charge of  duty.  In  such  action  it  might  be 
difficult  to  prove  the  charges,  unless  by  dec- 
larations made  by  the  defendants  themselves, 
for  certainly  the  examination  paper  of  the 
plaintiff  himself  would  not  be  competent,  in 
the  first  place,  since,  though  experts  might 
testify  to  its  sufficiency  in  their  Judgment, 
that  does  not  negative  the  good  faith  of  the 
board,  whose  Judgment,  if  exercised  in  good 
faith,  is  a  protection  to  them.  Malicious,  il- 
legal, or  arbitrary  action  must  be  shown  by 
direct  evidence,  and  not  by  inference  to  be 
drawn  by  the  Jury  from  the  fact  that  the 
opinion  of  witnesses  introduced  as  experts 
may  differ  from  the  opinion  of  a  legal  board 
of  examiners  as  to  the  sufficiency  of  the  ex- 
amination. It  Is  only  when  there  shall  be 
other  evidence  first  Introduced,  laying  a  suf- 
ficient ground,  aliunde,  for  a  charge  of  bad 


faith  and  misconduct,  that  the  examination 
paper  of  the  plaintiff  could  possibly  be  com- 
petent, and  then  only  in  corroboration  of  the 
evidence  first  introduced.  And  in  no  aspect 
could  the  papers  of  other  applicants  at  the 
same  time  and  place  be  put  in  evidence,  for, 
even  if  they  had  been  admitted  to  practice  on 
insufficient  answers,  the  plaintiff  was  not 
hurt  thereby,  and  the  introduction  of  irrele- 
vant matter  would  only  confuse  the  Issue, 
which  would  be  whether  the  plainti/f  was  re- 
fused a  certificate,  though  he  was  shown  to 
be  qualified  by  his  answers,  by  the  arbitrari- 
ness, improper  animus,  and  misconduct  of 
the  examining  board.  We  mention  this 
point,  as  the  refusal  of  the  motions  to  per- 
mit tbe  Inspection  and  copying  of  the  exam- 
ination papers  was  discussed  before  us  and 
ably  presented  in  the  argument  of  counsel. 
The  granting  a  certificate  to  practice  Involves 
matters  of  Judgment  and  discretion  on  the 
part  of  the  board,  and  will  not  be  enforced 
by  mandamus.  State  v.  Gregory,  83  Mo.  123, 
63  Am.  Rep.  565;  Hart  v.  Folsom,  70  N.  H. 
213,  47  Atl.  603. 

The  complaint,  alleging  as  ground  of  mis- 
conduct merely  the  fact  that  the  examination 
should  have  been  found  sufficient  by  the 
board,  does  not  state  a  cause  of  action  au- 
thorizing the  issuing  of  a  mandamus.  People 
V.  Dental  Examiners,  110  Dl.  180;  Dental  Ex- 
aminers V.  People,  123  111.  227,  13  N.  B.  201; 
Williams  v.  Dental  Bxaminers,  93  Tenn.  619, 
27  S.  W.  1019,  and  cases  therein  cited  at  page 
628,  98  Tenn.,  27  S.  W.  1019;  State  v.  Oole- 
man,  64  Ohio  St  377,  60  N.  E.  568,  55  L.  R.  A. 
105.  Mandamus  cannot  be  used  as  a  writ  of 
error  to  revise  and  reverse  erroneous  Judg- 
ments of  a  subordinate  tribunal  (in  that  case, 
a  board  of  health),  and  the  court  *'will  not 
and  cannot  look  into  the  evidence  of  fact 
upon  which  the  Judgment  of  the  board  was 
based,  for  the  purpose  of  determining  wheth- 
er the  condusions  drawn  from  it  were  cor- 
rectly or  Incorrectly  formed."  Kirchgessner 
V.  Board  of  Health,  53  N.  J.  Law,  594,  22 
Atl.  226. 

I^t  it  be  entered:    Action  dismissed. 

(134  N.  C.  209) 
STATE  V.  PARKER. 
(Supreme  Court  of  North  Carolina.     Dee.  19, 
1903.) 

RAPB— EVIDKNCBJ-DECLARATIONS  OP  PROSE- 
CUTRIX—IMPEACHMENT  OP  WITNESS— COR- 
ROBORATION —  PRESUMPTIONS  —  INSTRUC- 
TION—RESTRICTING EVIDENCE  TO  SPECIAL 
PURPOSE, 

1.  It  will  be  presumed  in  favor  of  a  convic- 
tion of  rape,  where  declarations  of  prosecutrix 
as  to  the  acts  of  defendant  were  introduced 
"for  the  purpose  of  corroborating  the  prosecu- 
trix," that  an  attempt  had  been  made  to  im- 
peach the  credibility  of  prosecutrix  on  her  cross- 
examination,  or  that  witnesses  had  been  intro- 
duced b7  defendant  for  that  purpose. 

2.  In  a  prosecution  for  rape,  where  declara- 
tions of  prosecutrix  were  admitted  to  corrobo- 
rate her  testimony,  the  court  should  have  in- 
structed the  jury,  without  any  special  request, 
as  to  the  purpose  and  effect  of  such  corrobora- 
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ttve  tettlmoiiy,  and  it  wu  not  mffldent  merely 
to  charge  that  such  statements  were  claimed  by 
the  state  to  corroborate  her  eyidence  on  the 
stand. 

3.  In  a  prosecution  for  rape,  declarations  of 
prosecutrix  as  to  the  acts  of  defendant  are  not 
substantive  evidence  In  proof  of  the  fact,  but 
are  admissible  merely  as  corroborative  of  prose- 
cutrix as  a  witness  after  an  attempt  has  been 
made  to  impeach  her. 

4.  In  a  prosecution  for  rape,  the  court  should 
have  charged  as  to  the  nature  and  meaning  of 
corroborative  evidence,  and  not  have  merely 
called  attention  to  the  argument  and  conten- 
tion of  the  state's  counsel  as  to  the  effect  of  such 
evidence,  without  instructing  the  jury  as  to 
whether  such  contention  properly  stated  the 
law. 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Dnrham 
County;  W.  R.  Allen,  Judge. 

John  Parker  was  convicted  of  rape  upon  a 
child  less  than  10  years  of  age,  and  appeals. 
Reversed. 

Jones  Fuller,  for  appellant  The  Attorney 
General,  for  the  State. 

MONTGOMERY,  J.  The  crime  of  which 
the  prisoner  has  been  convicted— rape  upon 
a  littlef  girl  of  less  than  10  years  of  age- 
is  a  most  unusual  one  and  most  revolting. 
The  evidence  is  not  before  us.  It  would  be 
difficult  to  Imagine  a  case  in  which  the  rules 
(1)  that  the  evidence  should  be  such  as  to 
satisfy  the  Jury  beyond  a  reasonable  doubt 
of  the  defendant's  guilt,  (2)  that  none  but 
competent  evidence  should  be  received  by 
the  court,  and  (3)  that  evidence  competent 
for  a  special  or  restricted  purpose  Should  be 
confined  to  that  end  and  clearly  explained 
by  the  court  to  the  Jury,  were  more  in  point 
than  the  present  case.  The  only  exception 
that  appears  in  the  record  is  one  directed  to 
the  alleged  failure  of  his  honor  to  properly 
Instruct  the  Jury  In  respect  to  certain  evi- 
dence that  was  offered  and  received  as  cor- 
roborative in  its  natnret.  The  prosecutrix 
had  been  examined  as  a  witness  for  the 
state.  The  solicitor  then  put  in  evidence  the 
examination  of  the  prosecutrix,  taken  by  the 
Justice  of  the  peace,  D.  O.  Gunter,  when  the 
matter  was  being  investigated  by  him,  "for 
the  purpose  of  corroborating  the  prosecu- 
trix." The  solicitor  then  introduced  W.  A. 
Cobb  "for  the  purpose  of  corroborating  lilly 
Lyon,"  who  testified  substantially  that  he 
was  a  policeman  of  the  city  of  Durham,  and 
that  on  the  evening  of  the  22d  of  February, 
1902,  about  10  days  after  the  crime  was  said 
to  have  been  committed,  at  the  home  of  the 
mother  of  the  prosecutrix,  the  prosecutrix 
told  him  that  the  prisoner  came  to  her  home 
and  hired  her  to  go  with  him  to  his  home  to 
wait  on  his  wife,  who  was  then  sick;  that 
he  started  with  her,  and  took  her  out  of  the 
way  into  the  woods,  and  then  violently  and 
against  her  will  ravished  her;  that  he  then 
carried  her  to  bis  home,  and  on  the  next  day 
took  her  with  him  to  the  same  woods  and  did 
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the  same  thing  to  her.  If  the  above  was  all 
that  there  Is  in  the  case,  there  would  be  no 
error  in  the  proceeding;  for  we  must  pre- 
sume, nothing  to  the  contrary  appearing  in 
the  record,  that  the  prosecutrix,  when  on  the 
witness  stand,  had  heesi  assailed  on  her 
cross-examination  to  such  a  degree  as  to 
amount  to  an  attempt  to  Impeach  her  credi- 
bility, or  that  witnesses  had  been  introduced 
by  the  defendant  for  that  purpose.  But  after 
the  case  was  made  out  and  agreed  upon  by 
the  solicitor  and  the  counsel  of  the  prisoner, 
counsel  applied  to  the  Jud^e  who  tried  the 
case  for  an  amendment  to  the  statement  of 
the  case  on  appeal,  so  that  It  might  appear 
that  his  honor  did  not  explain  to  the  Jury  in 
the  charge  that  the  statement  referred  to  in 
the  evidence  of  Gunter  and  the  evidence  of 
Cobb  was  to  be  considered  as  corroborative 
evidence  only.  His  honor  stated  that  he 
could  not  say  with  certainty  whethw  he  did 
so  or  not,  but  that  he  was  willing  for  Bir. 
Foushee  (acting  solicitor)  to  make  the  amend- 
ment if  he  thought  proper  to  do  so,  provided 
the  statement  was  made  as  follows:  ''Upon 
objection  being  made  to  the  statement  refers 
red  to  in  the  evidence  of  Qunter  and  to  the 
evidence  of  Cobb,  the  court  stated  in  the 
presence  of  the  Jury  that  the  evidence  would 
be  admitted  only  as  corroborative  of  the  evi- 
dence of  the  prosecutrix.  In  the  charge  to 
the  Jury  the  court  recited  the  evidence  of  the 
prosecutrix,  and  said  substantially,  *The  state 
contends  that  the  Jury  ought  to  believe  her, 
etc.,  and  that  she  is  corroborated.'  The  state 
says  that  she  made  the  same  statement  be- 
fore Qunter  and  to  Cobb,  and  tluit  these 
statements  corroborate  her  evidence  upon  the 
stand.  In  other  words,  the  state  argues  that 
she  made  the  same  statement  before,  and 
that  this  should  lead  the  Jury  to  believe  what 
she  now  testified  to."  We  are  of  the  opinion 
that  upon  the  amendment  made  to  the  case 
on  appeal,  in  the  language  required  by  his 
honor,  the  Jury  was  not  properly  instructed 
upon  the  matter  of  the  corroborative  evidence 
of  Qunter  and  Cobb.  Of  course,  when  the 
evidence  was  introduced,  and  when  it  was 
received  as  corroborative  evidence,  it  was  in 
the  presence  of  the  Jury,  for  it  was  for  their 
consideration,  but  that  did  not  satisfy  the 
demands  of  the  law. 

In  Sprague  v.  Bond*  118  N.  0.  651,  18  S. 
B.  701,  the  evidence  there  introduced  was 
only  competent  for  the  purpose  of  corrobora- 
tion, and  that  was  conceded  when  it  was 
offered,  and  for  that  purpose  alone  did  his 
honor  admit  it  The  court  there,  discussing 
the  same  question  which  had  been  decided  in 
Bullinger  v.  Marshall,  70  N.  0.  520,  said: 
''The  learned  Justice  who  delivered  the  opin- 
ion of  the  court  in  that  case  was  evidently 
loath  to  yield  to  this  innovation  as  he  con- 
sidered it,  foreseeing,  as  he  no  doubt  did. 
tliat  it  would  be  most  difficult  to  restrain  the 
effect  of  such  evidence  and  prevent  it  from 
operating  on  the  minds  of  the  Jury  as  sub- 
stantive proof  of  the  facts  in  dispute.     Be- 
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catiae  there  la  this  danger  of  its  ezercUring 

an  Improper  influence  on  tbe  Jury,  it  is  in- 
cumbent on  the  Judge  presiding  at  the  trial, 
where  such  corroborative  evidence  is  Intro- 
duced, to  see  to  it  even  without  any  request 
for  special  instructions,  that  the  Jury  fully 
understand  the  use  they  are  permitted  to 
make  of  it,  and  we  must  hold  that  the  fail- 
ure to  caution  them  in  this  particular,  when 
such  a  request  is  made  as  was  done  by  the 
defendants  here,  entitled  them  to  a  new 
trial."  It  is  true  that  in  the  case  before  us 
there  was  no  exception  taken  in  the  trial  be- 
low to  his  honor's  failure  to  further  instruct 
the  Jury  on  the  matter  under  discussion,  and 
it  was  not  called  to  the  attention  of  the 
court  at  the  time  he  was  delivering  the 
charge  nor  in  the  motion  for  a  new  trial.  It 
was,  however,  incumbent  on  him  to  do  so 
without  any  special  request  at  the  hands  of 
counsel,  as  we  have  seen  in  the  case  of 
Sprague  v.  Bond,  supra;  and,  if  it  was  in- 
cumbent on  him  to  have  done  so  without  a 
special  request  to  that  end,  then  his  failure 
to  do  so,  that  fact  appearing  before  us,  was 
error.  This  is  a  life  and  death  matter,  and 
we  cannot  agree  that  evidence  which  was 
purely  corroborative  should  ha7e  been  re- 
ceived on  the  trial  as  corroborative  evidence, 
and  then  submitted  to  the  Jury  without  a 
sufficient  explanation  of  the  nature  and  char 
acter  of  that  kind  of  evidence,  simply  be- 
cause counsel  omitted  to  make  a  special  re- 
quest for  that  purpose.  But  again,  upon  the 
amendm'^nt  as  allowed  by  his  honor,  it  is  ap- 
parent that  the  evidence  of  the  prosecutrix 
was  the  matter  corroborated,  and  not  the 
witness.  The  evidence  of  a  witness  cannot 
be  strengthened^cannot  be  corroborated— by 
tbe  repetition  of  the  same  statement  made  to 
others  at  different  times.  A  fiUsehood  may 
be  as  often  repeated  as  the  truth;  and  cor- 
roborative evidence  of  this  kind  has  no  force 
as  substantive  evidence  to  prove  the  facts, 
but  only  to  remove  the  imputation  which  has 
been  cast  upon  the  witness  upon  his  cross- 
examination,  or  by  an  attack  upon  his  cred- 
ibility by  other  witnesses.  Associate  Jus- 
tice Reade,  in  the  case  of  State  v.  Parrisb,  79 
N.  O.  610,  said,  "It  is  like  to  evidence  of 
character,  which  only  affects  the  witness.'' 
That  Judge  further  said  in  the  same  case: 
'The  rule  is  that  when  the  witness  is  im- 
peached (observe  that,  when  the  witness  is 
impeached)  it' is  competent  to  support  the- 
wltness  by  proving  consistent  statements  at 
<ither  times,  Just  as  a  witness  is  supported 
by  proving  his  character,  but  it  must  not  be 
conMdered  as  substantive  evidence  of  the 
truth  of  the  facts  any  more  than  any  other 
hearsay  evidence.  The  fact  that  supporting 
a  witness  who  testifies  does  indirectly  sup- 
port the  facts  to  which  he  testifies  does  not 
alter  the  case.  That  is  incidental.  He  is 
flQPPortedt  not  by  putting  a  prop  under  him, 
but  by  removing  a  burden  from  him.  If  any 
has  been  put  on  him.  How  far  proving  con- 
sistent statements  will  do  that  must  depend 
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upon  the  circumstances  of  the  case.  It  may 
amount  to  much  or  very  little."  It  appears 
further  upon  the  amendment  that  his  honor 
did  not  say  one  word  himself  to  the  Jury  as 
to  the  nature  and  meaning  of  corroborative 
evidence.  He  only  called  attention  to  the 
argument  and  the  contention  of  the  counsel 
for  the  state,  without  instructing  them  as  to 
whether  that  argument  and  contention  em- 
braced the  law  as  it  should  have  been  given. 
The  Jury  never  got  his  explanation  of  cor- 
roborative evidence.  They  got  only  the  con- 
tention of  the  state;  that  contention  being, 
as  we  have  seen,  not  the  law.  It  made  no 
difference  that  counsel  for  the  prisoner  and 
the  solicitor  for  the  state  argued  the  evi- 
dence of  Cobb  and  Gunter  as  corroborative 
evidence.  His  honor  not  having  explained 
what  such  evidence  meant,  the  Jury  had  to 
choose  between  the  strength  and  soundness 
of  the  arguments  and  contentions  of  the  re- 
spective counsel.  They  should  have  had  the 
guidance  under  the  law  of  his  honor. 
New  triaL 

CLARK,  C.  J.  (dissenting).  The  prisoner 
was  convicted  of  a  most  revolting  crime,  but 
this  court  felt  compelled  to  grant  a  new 
trial  upon  a  technical  ground  that  could  hard- 
ly be  conceived  to  have  affected  the  verdict 
State  V.  Parker,  132  N.  O.  1014,  48  S.  B. 
830.  Again  convicted,  the  prisoner  again  asks 
a  new  trial  upon  the  purely  technical  ground 
that  the  Judge  in  his  charge  to  the  Jury  did 
ffiot  tell  them  that  certain  evidence  was 
offered  as  corroborative,  and  not  as  substan- 
tive, testimony,  though  the  solicitor  had  so 
stated  when  the  testimony  was  offered,  and 
the  Judge  stated  in  the  presence  of  the  Jmry 
that  he  admitted  it  only  as  corroborative, 
and  not  substantive,  testimony,  and  in  his 
charge  to  the  Jury  told  them  that  the  state 
relied  on  such  evidence  as  corroborative  of 
the  testimony  of  the  prosecutrix.  Bvery  pre- 
sumption is  in  favor  of  the  correctness  of 
the  proceedings  below,  and  appellate  courts 
should  not  be  astute  to  find  reasons  for  a 
new  trial.  It  should  plainly  appear  that 
the  appellant  was  prejudiced  by  the  alleged 
error,  and  that  but  for  such  error,  in  all 
reasonable  probability,  the  conviction  would 
not  have  occurred.  There  have  been  deci- 
sions, it  is  true,  of  recent  origin,  that  the 
Judge  in  his  charge  to  the  Jury  should  single 
out  the  corroborative  testimony,  and  tell  the 
Jury  that  it  is  corroborative  and  not  sub- 
stantive; but  certainly  failure  to  do  so  should 
not  be  held  reversible  error  unless  the  at- 
tention of  the  court  was  called  to  It  by  a 
prayer  to  so  instruct,  especially  when,  as  In 
this  case,  the  Judge  and  solicitor  both  stat- 
ed, when  the  evidence  was  introduced,  that 
it  was  merely  corroborative^  and  the  Judge  in 
his  charge  to  the  Jury  stated  that  the  state 
relied  upon  such  evidence  as  corroborative  of 
the  evidence  of  the  prosecutrix.  By  virtue 
of  our  amendiceiic  lo  rale  27  (46  S.  E.  v.), 
the  court  will  henceforward  hold  it  not  rever- 
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Bible  error  to  fall  to  repeat  in  the  charge  that 
the  evidence  is  merely  corroborative  Tjrhen 
it  is  80  stated  on  its  admission,  unless  spe- 
cifically prayed  to  so  charge.  The  rule  here- 
tofore held  is  not  a  vested  right,  and  a  failure 
to  observe  it  should  not,  in  the  absence  of 
all  other  ground  of  exception,  authorize  ns 
to  set  aside  this  second  time  the  solemn  ver- 
dict and  judgment  of  the  trial  court  Be- 
sides, no  exception  of  this  kind  was  taken  at 
the  time  or  appeared  in  the  case  as  first  set- 
tled by  the  judge.  Finally  yielding  to  the 
importunity  of  counsel  for  the  prisoner,  the 
judge  admitted  an  amendment,  saying,  after 
the  lapse  of  months,  "I  cannot  say  with  cer- 
tainty whether  I  did  so  or  not"— -i.  e.,  charge 
that  the  evidence  was  to  be  considered  as 
corroborative  only.  As  he  could  not  recol- 
lect, he  certainly  could  not  authorize  an 
amendment  that  he  did  not  so  charge.  If 
it  was  error,  and  even  prejudicial  error,  to 
fail  to  charge  upon  the  corroborative  evidence 
more  explicitly,  such  failure  should  have 
positively  and  afi^rmatively  appeared,  and 
the  failure  of  the  judge  merely  to  recollect, 
after  a  great  lapse  of  time,  "whether  I  did 
so  [charge]  or  not,'*  should  not  be  taken  as 
proof  that  he  did  not.  A  trial  is  too  solemn 
and  expensive  a  matter  to  have  a  conviction 
—especially  a  second  conviction— set  aside  be- 
cause the  judge  could  not  recollect  whether  a 
certain  phrase,  which  would  not  have  af- 
fected the  verdict  in  all  human  probability, 
was  positively  and  certainly  used  by  him. 

In  State  v.  Powell,  106  N.  0.  635,  11  S. 
E.  101,  it  was  held  that  while  the  court  should 
instruct  the  jury  that  corroborative  evidence 
should  not  be  considered  in  any  other  light, 
yet,  unless  it  aflarmatively  appeared  that 
this  was  not  done,  it  VTill  be  presumed  that 
it  was.  This  was  reiterated  and  reaffirmed. 
State  V.  Brabham,  108  N.  C.  796,  13  S.  B. 
217;  Byrd  v.  Hudson,  113  N.  C.  211,  18  S. 
E.  209.  Here,  no  exception  for  failure  to 
so  charge  was  made  till  after  the  case  on 
appeal  had  been  settled.  It  should  have  been 
called  to  the  attention  of  the  court  by  a  pray- 
er to  charge.  Even  if  an  exception  for  fail- 
ure to  so  charge  had  been  set  out  in  the 
prisoner's  case  on  appeal,  the  recollection 
of  the  judge  would  have  been  fresh.  But 
if  the  mere  fact  that  after  the  lapse  of 
months  he  cannot  recollect  positively  "wheth- 
er he  did  so  charge  or  not"  should  be  allowed 
hereafter— as  in  this  case— as  valid  ground  for 
a  new  trial,  few  verdicts,  especially  in  state 
cases,  will  stand.  It  is  too  much  to  expect 
trial  judges  to  carry  such  details  in  their 
memories, 

OM  N.  C.  270) 

MILLER  V.  STATE. 

(Supreme  Court  of  North  Carolina.    March  1« 
1904.) 

CX>URT8-SUPREMB   COURT— ORIGINAL  JURIS- 
DICTION-CLAIMS AGAINST  STATE. 
1.  A  claim  of  the  clerk  of  the  superior  court 
for  fees  in  actions  instituted  by  the  state,  for 
which  It  has  been   adjudged   liable,  is  not  a 


'Vlaim  against  the  state.**  within  the  meaning 
of  Const,  art.  4,  f  9,  giving  the  Supreme  Conrt 
original  jurisdiction  to  hear  such  claims. 

2.  Const,  art.  4,  §  0,  giving  the  Supreme  Comt 
jurisdiction  to  hear  claims  against  the  state, 
and  report  to  the  Legislature  tiiereon,  does  not 
apply  to  cases  involving  no  question  of  law,  but 
merely  questions  of  fact  upon  which  the  Legis- 
lature has  already  passed. 

Original  proceedings  in  the  Supreme  Court 
on  a  claim  of  Mollie  A.  Miller,  administra- 
trix of  Festus  Miller,  against  the  state.  Dis- 
missed. 

Busbee  &  Busbee  and  Womack  &  Hayes, 
for  plaintiff  The  Attorney  General,  for  the 
State. 

MONTGOMERY,  J.  Under  the  terms  Und 
provisions  of  chapter  119,  p.  218,  of  the  Pub- 
lic Laws  of  18S7,  several  hundred  persona 
made  entries  of  certain  oyster  lands  subject- 
ed to  entry  by  that  act,  and  received  grants 
therefor.  By  the  provisions  of  chapter  287, 
p.  237,  of  the  Public  Laws  of  1893,  the  so- 
licitor of  the  First  Judicial  District  was  di- 
rected to  institute  proceedings  in  ejectment 
against  such  persons  as  had  received  grants 
for  natural  oyster  or  clam  beds;  and  under 
the  directions  of  that  statute  the  solicitor 
commenced  suit  against  694  of  those  per- 
sons, who  had  received  grants  under  the 
provisions  of  the  net  of  1887.  One  of  tfie 
suits  was  tried,  and  the  plalntilTs  action 
was  not  sustained,  and  nonsuits  were  taken 
in  all  of  the  other  actions.  In  the  case  of 
Blount,  Solicitor,  v.  Simmons  et  al.,  119  N. 
C.  50,  25  S.  B.  789,  this  court  held  that  the 
state,  under  section  536  of  the  Code,  was  lia- 
ble for  the  costs.  Afterwards  the  plaintuor 
in  this  action,  in  a  certain  Judgment  render- 
ed in  the  superior  court  of  Pamlico  county 
against  the  state,  for  the  sum  of  $4,096.60,  on 
account  of  fees  due  the  officers  in  the  above- 
mentioned  actions,  was  adjudged  entitled  to 
$3,872.20  thereof  for  fees  due  to  Festus  Mil- 
ler, clerk  of  the  superior  court  of  Pamlico 
county,  her  intestate.  Before  that  Judgment 
was  rendered,  Festus  Miller,  the  plaintilTs  in- 
testate, received  an  auditor's  warrant  to  the 
amount  of  $4,861.41  for  fees  due  him  in 
these  cases,  but  the  treasurer  declined  to  pay 
the  same,  or  any  part  of  it  The  plaintifrs 
intestate,  at  the  session  of  the  General  As- 
sembly of  1899,  presented  her  claim  against 
the  state  for  these  fees,  and  the  matter  re- 
ceived a  full  and  careful  investigation  of 
that  body.  The  whole  proceedings  were  laid 
before  this  court,  and,  if  this  was  a  case 
where  the  court  had  Jurisdiction  under  article 
4,  §  9,  of  the  state  Constitution,  we  could 
not  conscientiously  recommend  to  the  Gen- 
eral Assembly  a  settlement  of  this  matter 
different  from  the  one  which  was  made.  We 
are  of  the  opinion,  however,  that  we  hare 
no  Jurisdiction  in  the  premises.  In  the  first 
place,  the  demand  of  the  plaintiff  la  not  suck 
a  claim  against  the  state  as  is  in  contempla- 
tion of  article  4,  §  9,  of  the  Constitntion. 
In  the  case  of  Blount  ▼.  Simmons,  119  N.  CL 
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50,  25  S.  B.  789»  this  court  said:  "The  costs 
in  this  case  are  not  strictly  a  claim  against 
the  state,  as  contemplated  by  article  4,  i 
9,  but  only  an  Incident  of  an  action  by  the 
state  for  which  its  agent  has  assumed  that 
it  will  be  liable  to  the  same  extent  as  private 
persons.*'  In  the  next  place,  there  is  no  ques- 
tion of  law  Involved  in  this  matter.  Only 
matters  of  fact  were  in  dispute,  and  they 
bave  been  passed  upon  by  the  General  Assem* 
bly;  and  where  such  a  condition  of  things 
exist  we  are  not  called  upon  to  recommend 
any  line  of  conduct  to  the  legislative  body. 
In  the  case  of  Reynolds  ▼.  The  State  of  N.  0., 
64  N.  a  460,  this  court  said:  "We  are  fully 
satisfled,  on  a  perusal  of  the  papers  in  the 
proceeding;  of  the  correctness  of  the  view 
taken  in  Bledsoe  v.  State,  ante  [64  N.  a]  392, 
to  wit,  that  our  'recommendatory  Jurisdic- 
tion' in  regard  to  claims  against  the  state 
does  not  embrace  cases  involving  mere  mat- 
ters of  fact,  and  that  it  was  not  the  Inten- 
tion of  the  framers  of  the  Constitution  to 
lin];>ose  upon  the  court  the  labor  of  the  trial 
of  facts,  and  that  the  Jurisdiction  is  con- 
fined to  claims  where,  the  facts  being  agreed 
on,  it  was  supposed  an  opinion  of  the  Su- 
preme Court  on  important  questions  of  law 
would  aid  the  General  Assembly  to  dispose 
of  such  cases;  it  having  been  before  a  ques- 
tion whether  the  Judges  could*  consistently 
with  their  constitutional  duties,  communicate 
an  opinion  to  the  Legislature."  In  Home  v. 
The  State,  82  N.  C.  382,  the  court  said:  "This 
provision  of  the  Code  is  very  broad  in  its 
terms— 'any  person  having  any  claim';  and, 
regarded  in  the  light  of  a  cotemporaneous 
exposition  of  the  Oonstitutlonj  would  seem  to 
embrace  all  claims  against  the  state;  but  this 
eourt,  in  construing  the  section  of  the  Con- 
stitution referred  to  (section  9  of  article  4) 
held  that  It  was  intended  to  apply  only  to 
cases  wherein  questions  of  law  were  in- 
volved, and  that  the  Jurisdiction  of  this  court 
ought  not  to  be  exercised  in  small  matters 
of  small  value,  particularly  when  there  is 
no  doubt  about  the  law."  In  Reeves  v.  Tfid 
State,  93  N.  C.  257,  the  same  view  was  ex- 
pressed, and  the  court  added:  "If  the  claim 
is  a  plain  one,  only  involving  questions  of 
fact,  it  ought  to  be  taken  at  once  before  the 
Legislature,  unless  its  nature  be  such  as  that 
it  may  be  presented  to  the  auditor,  \)r  some 
other  appropriate  authority,  for  adjustment 
and  allowance."  This  case,  as  we  have  said, 
does  not  involve  any  question  of  law,  for 
this  court  had,  at  its  February  term,  1897, 
in  the  case  of  Blodnt  v.  Simmons,  120  N.  a 
19,  26  S.  E.  649,  not  only  reaffirmed  a  former 
ruling  that  the  state  was  liable  for  the  costs 
involved  in  the  oyster-bed  suits,  but  had  par- 
ticularly specified  the  amount  of  fees  which 
each  officer  was  entitled  to  for  his  services; 
and  the  Legislature  therefore  could  not  stand 
In  need  of  any  recommendation  from  us  as 
to  its  duty  under  the  law;  and  the  facts  they 
had  already  passed  upon.  Counsel  for  the 
plaintiff  took  ttiis  view  of  their  duty  in'  con- 


nection with  their  clienf  s  daim,  knowing 
that  there  was  no  grave  question  of  law  in** 
volved,  and  went  directly  before  the  Leglsla* 
ture,  as  they  should  have  done  under  the 
intimation  of  the  court  in  the  case  of  Beeves 
V.  State,  93  N.  O.  257,  to  have  the  facts  as- 
certained, and  an  act  passed  making  an  ap- 
propriation to  their  client  We  do  not  feel 
called  upon,  therefore,  to  make  any  recom- 
mendation to  the  General  Assembly  in  the 
premises.  If  we  should  do  so,  the  members 
of  that  body  would  have  the  right  to  feel 
Justly  offended  that  we  should  seek  to  point 
out  their  duty  to  them  in  a  matter  where 
there  was  no  law  question  involved,  and 
where  they  had  already  investigated  and 
passed  upon  the  facts. 
Dismissed. 

(1S4  N.  C.  800) 

DAVIS  V.  SEABOARD  AIR  LINB  R.  CO. 

(Supreme  Court  of  North  Carolina.    March  1, 
1904.) 

RAILROADS-KILLING    CATTLE— TITLE— GIFTS- 
QUESTION  FOR  JURY— PRIMA  FACIB 
CASB^-RBBUTTAL-NONSUIT. 

1.  Where,  in  an  action  against  a  railroad 
company  for  killine  a  cow,  plaintiff  testified 
that,  though  he  purcnased  the  cow  with  his  own 
money,  he  ^ave  her  to  his  wife,  and  placed 
metal  tags  m  the  cow's  ear,  with  his  wife's 
name  stamped  on  them;  that  the  cow  ran  on 
the  farm  which  belonged  to  the  wife,  with  plain- 
tiff's other  cattle,  and  that,  notwithstanding  the 
wife  accepted  the  gift,  plaintiff  regarded  the 
cow  as  belonging  to  both  him  and  his  wife— 
whether  there  was  a  completed  gift  of  the  cow 
to  the  wife,  so  as  to  vest  the  title  in  her,  was 
properly  snbmitted  to  the  jury. 

2.  Where,  in  an  action  against  a  railroad  com- 
pany for  killing  a  cow,  plaintiff  brought  his  ac- 
tion within  six  months  after  the  killing,  and 
thereby  established  a  prima  facie  case  of  negli- 
gence, as  provided  by  Code^  §  2326,  and  the  only 
direct  testimony  as  to  the  manner  in  which  the 
cow  was  killed  was  given  by  defendant's  en- 
gineer, testifying  as  defendant's  witness,  de- 
fendant was  not  entitled  to  a  nonsuit  on  the 
ground  that  the  engineer's  evidence  rebutted 
the  prima  facie  case  so  made. 

Montgomery,  J.,  dissenting. 

Appeal  from  Superior  Court,  Bertie  Coun- 
ty; Justice,  Judge. 

Action  by  H.  C.  Davis  agahist  the  Sea- 
board Air  Line  Railroad  Company.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

This  Is  an  action  for  damages  for  killing  a 
cow.  As  the  action  was  brought  within  six 
months  after  the  cow  was  killed,  a  prima 
facie  case  of  negligence  arose,  under  section 
2326  of  the  Code.  Both  sides  introduced  tes- 
timony, and  the  issues  and  answers  thereto 
were  as  follows:  '*(1)  Was  the  plaintiff  the 
owner  of  the  cow  in  question?  Yes.  (2) 
Did  the  defendant  company  negligently  and 
wrongfully  kill  said  cow?  Yes.  (3)  If  so, 
what  damage  has  the  plaintiff  sustained 
thereby?    $40." 

All  the  exceptions  before  us  relate  to  the 
refusal  to  nonsuit,  the  charge,  and  the  re- 
fusal to  charge.    Upon  these  questions  the 
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foHowlnff  proceeding!  appear  from  the  rec- 
ord: 

Alter  the  testimony  was  closed,  the  de- 
fendant renewed  its  motion  to  nonsuit  npon 
the  grounds,  first,  that  the  title  to  the  cow 
was  not  in  the  plaintiir,  hat  in  his  wife, 
Cora;  second,  because  the  defendant  had 
rebutted  the  prima  facie  case  of  negligence 
made  out  by  the  statute.  Motion  refused, 
and  defendant  excepted.    (Exception  No.  2.) 

The  defendant  in  apt  time  requested  the 
Judge  to  charge  the  Jury  that,  if  they  believ- 
ed the  evidence,  they  should  answer  the  first 
issue,  "No."  Refused,  and  defendant  ex- 
cepted.   (Exception  No.  3.) 

That,  upon  tlie  whole  evidence,  they  should 
answer  the  second  issue,  "No."  Refused, 
and  defendant  excepted.    (Exception  No.  4.) 

That,  If  they  believed  the  evidence,  the  de- 
fendant had  rebutted  the  prima  facie  case  of 
negligence  made  out  by  the  statute,  and  they 
should  answer  the  second  issue,  "No."  The 
court  did  not  give  the  charge  in  the  language 
requested,  but  charged  the  Jury  as  herein- 
after stated,  and  the  defendant  excepted. 
(Exception  No.  6.) 

The  court  charged  the  Jury  that  they 
should  pass  upon  the  title  to  the  cow,  and 
they  should  determine  from  the  testimony 
as  to  whether  the  cow  was  the  property  of 
the  plaintiff  or  of  his  wife. 

The  court  charged  the  Jury  upon  the  second 
issue  that  the  question  of  negligence  would 
be  left  to  them  upon  all  of  the  testimony; 
that  when  the  plaintiff  showed  to  their  sat- 
isfaction that  the  defendant  had  killed  the 
,  cow  in  question,  if  they  found  the  plaintiff 
owned  her,  that  was  prima  facie  evidence, 
under  the  statute,  and,  nothing  else' appear- 
ing, the  plaintiff  was  entitled  to  recover,  and 
they  should  answer  the  second  issue,  "Tes;" 
but  If  the  defendant  had  satisfied  them  that 
the  killing  was  without  negligence,  and  un- 
avoidable^ as  testified  to  by  the  defendant's 
witness,  then  they  should  answer  the  second 
issue,  "No."  To  this  charge  the  defendant 
excepted,  and  assigned  as  error,  first,  the  re- 
fusal to  charge  as  requested;  and,  second, 
for  error  in  the  charge  as  given. 

The  following  testimony  given  by  the 
plaintiff  is  the  only  evidence  relating  to  the 
ownership  of  the  cow:  "The  railroad  runs 
across  my  land.  The  cow  was  killed  on  the 
18th  December,  1002.  The  defendant's  train 
was  two  hours  behind  time.  I  went  home 
from  Lewiston,  N.  O.,  and  saw  my  cow.  She 
was  dead,  lying  in  a  ditch.  I  saw  tracks  of 
the  cow  upon  the  defendant's  road.  Looked 
like  it  had  struck  and  knocked  her  off.  The 
cow  was  more  gentle  than  my  driving  horse. 
I  bought  the  cow,  and  gave  her  to  my  wife. 
I  told  my  wife  she  could  take  her,  and  my 
wife  accepted  the  gift"  The  witness  was 
asked:  "Why  are  you  bringing  suit  for  your 
wife's  cow?'  He  replied:  **The  cow  be- 
longed to  both  of  ua.  What  is  my  wife's  is 
mine.  I  told  my  wife  she  could  have  the 
^w.    There  was  no  separation  of  the  cow 


from  the  other  cattle.  I  bought  the  oow, 
and  paid  for  her  with  my  own  money.  BCy 
wife  claimed  her.*  The  cow  ran  in  the  woods 
and  on  the  farm.  The  farm  belongs  to  my 
wife.  I  bought  the  land  upon  which  we  live, 
using  part  of  the  money  received  from  the 
sale  of  my  wife's  land,  and  about  $200  of 
my  own  money,  and  took  the  title  in  her 
name.  I  placed  metallic  tags  in  the  cow's 
ear.  The  name  of  my  wife  was  stamped  on 
the  tags.  I  had  the  tags  on  hand.  I  did  not 
wish  to  change  the  marks  of  cattle  I  had 
bought,  and  put  the  tags  on  most  of  the  cat- 
tle. I  listed  the  cattle  in  my  name,  including 
this  cow,  for  taxation."  The  only  direct  tes- 
timony as  to  the  manner  in  which  the  oow 
was  killed  was  given  b^  the  engineman,  a 
witness  for  the  defendant 

Day  &  Bell  and  Murray  Allen,  for  appelf 
lant    Francis  D.  Winston*  for  appellee. 

DOUGLAS,  J.  (after  stating  the  case).  We 
see  no  error  in  the  action  of  his  honor.  The 
questions  raised  by  the  defendant  have  been 
so  recently  decided  and  fully  discussed  that 
but  little  more  can  be  said.  The  defendant 
insists  that  the  court  should  have  found,  as 
matter  of  law,  that  the  plaintiff  was  not  the 
owner  of  the  cow.  It  is  clear  that  the  plain- 
tiff, having  bought  the  cow  with  his  own 
money,  became  the  owner  thereof;  and  re- 
mained such  owner,  unless  there  was  a  com- 
pleted gift  to  his  wife,  which  was  a  mixed 
question  of  law  and  fact,  for  the  determina- 
tion of  the  Jury,  This  question  la  directly 
decided  in  Gross  v.  Smith,  182  N.  O.  e04t,  44 
S.  E.  Ill,  where  the  court  says:  "We  think 
there  was  evidence  sufiici^it  to  be  submitted 
to  the  Jury  upon  the  question  of  the  parol 
gift  There  can  be  no  doubt  that  delivery  of 
possession  is  essential  to  constitute  a  valid 
gift  'The  necessity  of  delivery,'  says  Chan- 
cellor Kent  'has  been  nuiintalned  in  every 
period  of  English  Law.'  2  Kent  Com.  438; 
2  BUi:.  441.  But  the  question  in  this  case  is 
whether  there  was  a  delivery  in  fact  The 
declarations  or  admissions  of  the  Intestate 
and  the  other  testimony  are  not  condnalve 
upon  that  question,  but  the  Jury  must  flind 
the  fact  of  delivery  from  all  of  the  evidence. 
*  *  *  All  courts  hold  that  delivery  is  nec- 
essary to  the  validity  of  the  gift,  but  the 
fact  of  delivery  may  be  found  by  the  Jury 
from  the  acts,  conduct  and  declarations  <^ 
the  alleged  donor,  Just  as  any  oth^  material 
fact  may  be  found  in  the  same  way  from 
the  acts,  conduct,  and  declarations  of  a  party 
to  be  affected  thereby.  What  is  a  gift  ta  a 
question  of  law,  but  whether  or  not  th^e  was 
a  gift  in  any  particular  case  is  a  question  for 
the  consideration  of  the  Jury  upon  the  testi- 
mony." The  defendant  further  contends  that 
the  court  should  have  held,  as  matter  ot  law, 
that  the  prima  facie  case  created  by  the  stat- 
ute had  been  rebutted  by  the  testimony  of 
the  defendant's  witness.  This  question  is 
directly  decided  In  Baker  ▼.  Bailroad,  183  N, 
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C.  81,  45  S.  B.  847»  wherein  the  court  sajrs: 
rrhU  was  an  action  for  negligently  killing 
a  horse.  At  the  close  of  the  evidence  the 
defendant  moyed  to  nonsuit  the  plaintllf. 
The  action  was  brought  within  six  months, 
and,  the  killing  having  been  shown,  the  stat- 
ute raised  a  presumption  of  negligence;  and, 
the  burden  to  rebut  such  presumption  being 
upon  the  defendant,  the  Judge  could  not  find 
affirmatively  that  the  defendant's  evidence 
had  been  sufficient  to  do  this.  This  was  a 
matter  for  the  Jury.  The  Judge  could  in- 
struct the  Jury,  as  he  did  in  this  case,  that 
a  certain  state  of  facts,  if  believed  by  them, 
would  rebut  the  presumption,  but  not  that 
certain  evidence^  though  uncontradicted, 
would  do  so.  The  burden  is  on  the  defend- 
ant to  rebut  the  presumption,  and  the  Jury 
alone  can  pass  on  its  credibility;  otherwise, 
if  the  only  eyewitness  is  witness  for  the  de- 
fendant, the  plaintiff  will  be  at  his  mercy, 
and  would  be  deprived  altogether  of  the  ben- 
efit of  the  statute,  because  he  did  not  hap- 
pen to  see  the  killing.  It  would  be  a  novelty 
to  nonsuit  the  plaintiff  on  the  defendant's 
evidence."  We  gave  careful  consideration 
to  both  of  the  above-cited  cases,  and  see  no 
reason  now  to  reverse  our  ruling. 

The  wife  of  the  plaintiff  was  permitted  to 
become  a  party  to  the  action  after  verdict 
This  was  proper,  to  the  extent  of  binding 
her  by  the  verdict  to  the  future  exoneration 
of  the  defendant;  but  it  would  not  relate 
back  to  the  bringing  of  the  action,  so  as  to 
have  the  effect  of  raising  in  her  favor  the 
prima  facie  case  created  by  the  statute.  As 
she  disclaims  any  interest  in  the  subject- 
matter  of  the  action,  we  do  not  seo  how 
the  defendant  can  be  injured  in  any  way, 
especially  in  the  view  we  take  of  the  caee 

The  Judgment  is  affiimed. 

MONTGOMERY,  J.  (dissenting).  This  ac- 
tion was  brought  in  the  name  of  H.  C.  Davis. 
On  the  trial  ha  testified  for  himself  that  he 
had  given  the  cow  to  his  wife;  that  he  had 
placed  metallic  tags  in  the  cow's  ears,  with 
the  name  of  his  wife  stamped  on  the  tags; 
that  the  cow  ran  in  the  woods  and  on  the 
fiirm,  and  that  the  farm  belonged  to  his  wife; 
and  that  there  was  no  separation  of  the  cow 
from  the  other  cattle.  That  evidence,  in  my 
opinion,  constituted  a  gift,  and  the  court 
should  have  dismissed  the  action  upon  the 
motion  of  the  defendant. 


(134  N.  C.  806) 

SKINNER  V.  TBRRT. 

(Supreme  Court  of  North  Carolina.    March  1* 

1904.) 

BJBCTIIENT  —  SPBCIFIC    PER^ORMANCB  —  DB- 

ORm&-PROVISIONS— NONCOMPUANCB 

—RECORD— BFFEOT. 

1.  A  decree  in  a  suit  for  specific  performance 
of  a  contract  to  convey  land  in  favor  of  D., 
ander  whom  plaintiff  claimed,  adjudging  that 
I>.  was  the  equitable  owner  in  fee  of  the  land, 
describing  it,  and  that  he  was  entitled  to  pres* 
«nt  possession  thereof  and  to  a  deed  in  fee  from 


defendants  In  such  salt  which  they  were  there- 
bv  ordered  to  execute,  and  that  such  decree 
snould  effect  a  transfer  to  D.  and  his  heirs  of 
all  the  legal  title  to  the  land  aforesaid,  etc.,  was 
not  a  conveyance  of  the  land,  within  Acts  1886^ 
p.  233,  c.  147,  i  1,  providing  that  no  conveyance 
of  land  nor  contract  to  convey  shall  be  valid 
to  pass  any  property  as  agamst  creditors  or 
porchasers  for  a  valuable  ccmsideration,  until 
after  registration  thereof  In  the  county  where 
the  land  lies. 

2.  Where  a  decree  In  a  suit  for  specific  per- 
formance adjudged  that  the  purchaser  was  the 
equitable  owner  of  the  land  in  fee,  and  was 
entitled  to  present  possession  and  a  deed  of 
conveyance^  which  it  ordered  to  be  executed, 
it  was  not  necessary  to  a  complete  adjudication 
of  the  rights  of  the  holder  of  the  naked  legal 
title  that  the  decree  should  also  provide  that 
it  should  operate  to  transfer  the  title  to  the 
purchaser  and  his  heirs. 

8.  The  holder  of  an  equitable  title  under  a 
decree  for  specific  performance  is  entitled  to 
maintain  ejectment  or  trespass  for  injury  to 
his  possession. 

4.  A  decree  in  a  salt  for  specific  performance, 
which  provided  that  the  purchaser  was  the  eq- 
uitable owner  of  the  land  in  fee  and  entitled 
to  a  conveyance,  was  binding  against  a  subse- 
quent purchaser  of  the  land  under  an  execution 
against  the  holder  of  the  naked  legal  title,  with- 
out regard  to  whether  the  decree  contained  a 
provision  that  it  should  operate  as  a  conveyance. 
as  authorized  by  Code,  %  42Q,  or  whether  th* 
direction  that  the  decree  be  recorded  was  com- 
plied with. 

Appeal  from  Superior  Court,  .Perquimanr 
County;  Council,  Judge. 

Action  by  T.  Q.  Skinner  against  Harvey 
Terry.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

The  locus  In  quo,  being  a  large  tract  of 
land  situate  in  the  counties  of  Perquimans 
and  Pasquotank,  known  as  the  "Great  Park 
Estate,"  was  on  April  1,  1884,  thp  property 
of  Timothy  Ely.  On  the  24th  day  of  April, 
1884,  said  Ely  and  wife  entered  into  a  con- 
tract with  John  F.  Davis  whereby  they 
bound  themselves,  upon  the  payment  of^a 
certain  amount  of  money  and  the  perform- 
ance of  certain  stipulations,  to  convey  the 
land  to  said  Davis.  At  fall  term,  1892,  of 
the  supericHT  court  of  Pasquotank  county,  the 
said  Davis  Instituted  an  action  against  Ely 
and  wife  and  Harvey  Terry  and  wife  for  the 
purpose  of  enforcing  specific  performance  of 
said  contract  In  the  complaint  therein  it 
was  alleged  that  the  plaintiff,  Davis,  had  paid 
the  amount  of  the  purchase  money,  and  In 
all  other  respects  performed  the  stipulations 
in  the  contract  The  plaintiff  further  alleged 
that  since  the  execution  of  the  contract  the 
said  Ely  had  conveyed  said  land  to  the  de- 
fendant Terry,  who  had  notice  of  the  plain- 
tiff's equities  and  rights.  The  defendant  Ter- 
ry, answering,  denied  the  execution  of  a  deed 
by  Ely  to  him.  The  cause  came  on  for  trial 
at  January  special  term  of  Pasquotank  su- 
perior court,  1894,  when,  upon  appropriate 
Issues,  the  Jury  found  that  the  defendants 
Ely  and  wife  had  executed  the  contract  as 
alleged;  that  the  plaintiff,  Davis,  had  on  his 
part  complied  with  said  contract;  that  Ely 
had  not  complied  with  his  part  thereof;  that 
*^e  defendants  Terry  and  wife  were  not 
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seised  of  any  title  or  interest  in  said  land'*; 
tliat  tbe  plaintiff,  Davis,  was  the  equitable 
owner  of  the  land,  and  entitled  to  a  convey- 
ance thereof  from  the  defendants  Ely  and 
wifei  Thereupon  it  was  adjudged  "that  the 
plaintiff,  John  F.  Davis,  is  the  equitable 
owner  in  fee  of  the  land  [describing  it],  and 
that  he  is  entitled  to  the  present  possession 
thereof,  and  to  a  deed  of  conveyance  in  fee 
therefor  from  the  defendants  Ely  and  wife, 
and  that  they  are  hereby  ordered  and  com- 
manded to  execute,  prove,  and  deliver  to  the 
said  John  F.  Davis  a  good  and  sufQcient  deed 
of  conveyance  in  fee;  •  •  •  and  it  is  fur- 
ther ordered,  adjudged,  and  decreed  that  the 
force  and  effect  of  this  order.  Judgment,  and 
decree  is  and  shall  be  to  transfer  to  the  said 
John  F.  Davis  and  his  heirs  the  legal  title 
of  the  land  aforesaid,  and  to  that  end  It 
doth  decree  tliat  from  now  and  henceforth 
the  said  John  F.  Davis  doth  and  shall  have 
and  hold  that  portion  of  the  'Great  Park 
Estate'  above  described  unto  him  and  his 
heirs  in  fee  simple."  The  court  directed  that 
the  decree  be  recorded  in  the  office  of  the 
register  of  deeds  of  Pasquotank  county.  The 
decree  was  recorded  in  Pasquotank  county 
on  January  23,  1900,  and  in  Perquimans 
county  on  January  7,  1902.  Thereafter  the 
said  John  F.  Davis  died  intestate,  and  his 
administrator  duly  filed  a  petition  for  the 
sale  of  said  land  for  the  purpose  of  making 
assets  to  pay  debts.  Pursuant  to  orders  duly 
made  in  the  cause,  the  said  land  was  sold 
and  purchased  by  the  plaintiff,  T.  Q.  Skinner, 
and  a  deed  therefor  executed  on  December 
11,  1900,  and  duly  recorded  in  Pasquotank 
county  on  December  18,  1900,  and  in  Per^ 
quimans  county  on  January  7,  1902.  On  Au- 
gust 15,  1900,  the  defendant,  pursuant  to  a 
purchase  made  by  him  at  a  sale  made  by  the 
marshal  of  the  Eastern  District  of  North 
Carolina  under  an  execution  Issued  upon  a 
Judgment  recovered  by  Harvey  Terry  against 
Timothy  Ely,  obtained  a  deed  for  said  land 
from  said  marshal.  It  was  duly  recorded  in 
Pasquotank  county  on  December  10,  1900, 
and  in  Perquimans  county  on  October  10, 
1900.  There  was  evidence  tending  to  show 
that  the  land  was  situate  in  both  Pasquotank 
and  Perquimans  counties.  The  plaintiff  re- 
quested the  court  to  instruct  the  Jury  that 
upon  the  entire  evidence  they  should  answer 
the  first  and  second  issues,  involving  title 
and  possession  of  the  plaintiff  and  trespass 
by  the  defendant,  in  the  affirmative.  The 
court  so  charged  the  Jury,  and  the  defendant 
excepted.  The  defendant  submitted  a  number 
of  prayers  for  Instructions,  all  of  which  were 
declined.  The  defendant  excepted  and  ap- 
pealed. 

Rodman  ft  Rodman,  G.  W.  Ward,  and  B. 
O.  Watson,  for  appellant  W.  M.  Bond  and 
B.  F.  Aydlett,  for  appellee. 

OONNOR,  J.  The  exception  to  the  instruc- 
tion given  in  response  to  the  plaintilTs  pray- 


er presents  the  questions  raised  by  the  de- 
fendant's prayers.  The  defendant  says  that 
the  plaintiff  cannot  maintain  this  action  for 
a  trespass  committed  upon  that  portion  of 
the  Great  Park  Estate  lying  in  Perquimans 
county,  for  that  the  decree  in  the  case  of 
John  F.  Davis  against  Timothy  Ely  and  oth- 
ers was  not  recorded  in  said  county  until 
January  7,  1902,  whereas  his  deed  from  the 
marshal  was  recorded  October  10, 1900.  This 
contention  is  based  upon  the  theory  that  the 
Judgment  of  the  superior  court  of  Pasquotank 
county,  of  January,  1894,  operated  as  a  deed 
from  Ely  to  Davis,  and  came  within  the  pro- 
visions of  chapter  147,  p.  233,  of  the  Acts 
of  1885,  regarding  registration  of  deeds.  The 
act  provided  (section  1)  that  **no  conveyance 
of  land  nor  contract  to  convey,  or  lease  of 
land  for  more  than  three  years,  shall  be  valid 
to  pass  any  property  as  against  creditors  or 
purchasers  for  a  valuable  consideration. 
*  •  •'*  This  language  does  not  Include  a 
decree  or  Judgment  of  the  court  which  de- 
clares the  rights  of  the  parties,  and  adjudges 
that,  by  virtue  of  the  UiCtM  found  by  the 
court,  the  prevailing  party  is  the  owner  of 
the  land.  The  effect  of  the  decree  was  to 
declare  Davis  the  equitable  owner  of  the 
land,  and  leave  in  Ely  the  naked  legal  title. 
It  was  not  necessary  to  a  complete  adjudica- 
tion of  Ely's  rights  that  the  further  provision 
in  regard  to  the  operation  of  the  decree,  as 
a  deed,  should  have  been  added.  This  court 
in  Farmer  ▼.  Daniel,  82  N.  G.  152,  through 
Dillard,  J.,  says:  '*In  this  case  it  appears 
as  a  fact  in  the  case  agreed  that  the  pur- 
chaser specifically  performed  the  contract  on 
his  part  by  paying  into  the  office  of  the  clerk 
and  master  the  purchase  money,  and  there- 
upon the  right  arose  to  have  performance  on 
the  part  of  the  heirs  acting  through  the 
agency  of  the  court  And  the  court  of  eq- 
uity, on  report  of  full  payment  by  the  master, 
in  recognition  of  this  right,  ordered  that  the 
title  of  the  heirs  be  conveyed  by  the  master 
to  the  purchaser."  It  was  further  held  in 
that  case  that  the  decree  vested  in  the  pur- 
chaser a  perfect  equitable  title  upon  which 
he  could  defend  against  one  holding  the  nak- 
ed legal  title.  That  the  owner  of  the  perfect 
equitable  title  may  maintain  ejectment  or 
other  possessory  action,  under  our  system  of 
procedure,  may  be  regarded  as  settled  beyond 
controversy.  Taylor  v.  Eatman,  92  N.  C.  601; 
Condry  ▼.  Cheshire,  88  N.  C.  375. 

If,  as  we  liave  seen,  the  effect  of  the  de- 
cree was  to  vest  a  perfect  equitable  title  In 
Davis,  and  that  the  defendant  Terry  was 
bound  by  said  decree,  it  is  immaterial  wheth- 
er the  provision  that  it  should  operate  as  a 
deed,  as  provided  by  section  426  of  the  Code, 
be  complied  with.  It  will  be  observed  that 
the  provision  of  that  section  is  that  after  the 
court  shall  have  declared  the  rights  of  the 
parties  "it  shall  have  power  also,  to  be  used 
in  its  discretion,  to  declare  in  the  order  then 
made,  or,  in  any,  made  In  the  progress  of 
the  cause,  that  the  effect  thereof  shall  he  to 
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transfer  to  the  party,  to  whom  the  convey- 
ance 1«  directed  to  be  made,  the  legal  title 
of  the  said  property.  •  •  •"  We  think 
that  the  failure  to  insert  this  clause,  or  to 
comply  with  the  directions  that  the  decree  be 
recorded,  in  no  manner  affects  the  equitable 
title  which  the  plaintiff  Davis  acquired  by 
the  decree  declaring  him  to  be  the  equitable 
owner  in  fee. 

We  would  not  feel  authorized  to  extend 
the  language  of  chapter  147,  p.  233,  Acts 
1885,  to  Include  a  decree  of  the  character 
before  us  in  this  record.  But  that  point  is 
not  before  us.  The  effect  of  this  decree  is 
to  vest  all  of  the  equitable  title  in  Davis, 
which  was  outstanding  in  Ely  or  in  the  de- 
fendant Terry.  Certainly,  the  rights  of  Davis 
could  not  be  affected  by  a  deed  executed 
thereafter  by  Ely  to  Terry,  or,  as  in  this 
case,  by  the  marshal  undertaking  to  sell  the 
naked  legal  title  outstanding  in  Ely  to  his 
codefendant  Terry.  Taken  in  the  strongest 
light  for  the  defendant,  the  decree  of  Janu- 
ary, 1894,  declared  the  equitable  title  in  Da- 
vis, leaving  a  naked  legal  title  outstanding 
in  Ely.  Terry  could  acquire  no  other  or  bet- 
ter title  than  was  in  Ely  at  the  time  of  his 
purchase,  and,  as  we  have  seen,  Davis  could 
have  maintained  an  action  against  Ely  for 
possession  of  the  land  or  for  trespass  there- 
on; so,  the  plaintiff,  who  has  succeeded  to 
his  title  may  maintain  an  action  against  Ter- 
ry for  injury  to  his  possession.  Stith  r. 
Lookabill,  76  N.  C.  465. 

Whether  we  place  the  plaintiff's  right  to 
maintain  the  action  upon  the  theory  of  an 
estoppel  against  Terry  or  upon  the  view 
above  suggested,  that  Ely  had  but  a  naked 
legal  title,  and  that  the  purchaser  under  such 
sale  took  subject  to  all  outstanding  equities, 
we  would  be  brought  to  the  same  result  In 
either  aspect  of  the  case,  his  honor's  charge 
to  the  Jury  was  correct,  and  the  judgment 
must  be  affirmed. 


(134  N.  C.  287) 

AVERY  V.  STEWART. 

(Supreme  Court  of  North  Carolina.     March  1« 
1904.) 

WRITTEW  INSTRUMENTS  —  SECONDARY  BVI- 
DENCB  —  LOSS  OP  WRITTEN .  INSTRUMENT  — 
SEARCH— QUESTION  OF  LAW— APPEALr-RB- 
VIBW  —  ACTION  ON  CONTRACT  —  BREACH  — 
PLBADINQ— SUFFICIENCY  OF  ANSWER. 

1.  Testimony  of  a  witness  that  he  received 
a  certain  letter,  and  that  it  was  lost,  and  he 
could  not  find  it,  was  not  a  sufficient  predicate 
for  the  introduction  of  secondary  evidence  of 
the  contents  of  the  letter,  as  it  is  necessary  that 
there  should  be  evidence  of  a  diligent  search. 

2.  The  question  as  to  the  existence  of  facts 
rendering  secondary  evidence  of  the  contents 
of  a  written  instrument  admissible  is  a  question 
of  law  for  the  court,  unless,  in  deciding  the 
question,  he  would,  in  effect,  decide  the  very 
matter  in  issue. 

B.  The  decision  of  the  trial  court  as  to 
whether  the  facts  authorized  the  admission  of 
secondary  evidence  as  to  the  contents  of  a  writ- 

Y 1.  See  Evidence,  vol.  20,  Cent.  Dig.  |  6M. 


ten  instrument  U  a  question  of  law,  reviewabl^i 
on  appeal. 

4.  Where  the  trial  court  rules  that  the  facta 
are  insufficient  to  warrant  the  introduction  of 
secondary  evidence  of  a  written  inatrument, 
he  must  state  such  facta  on  request. 

5.  Findings  of  fact  by  the  trial  court  cannot 
be  reviewed  on  appeaL 

6.  Where  on  appeal  nothing  appears  to  the 
contrary,  it  will  be  presumed  that  the  action 
of  the  trial  court  in  admitting  secondary  evi- 
dence of  the  contents  of  a  wntten  Instrument 
was  based  on  proper  proof  of  a  diligent  and 
fruitless  search  for  the  instrument. 

7.  A  complaint  alleged  that  plaintifiP  inform- 
ed defendant  of  plaintiff's  contract  with  a  third 
person  to  purchase  land  from  him,  and  request- 
ed defendant  to  buy  the  land  for  plaintiff,  and 
allow  him  a  specified  time  to  pay  the  purchase 
money;  that  defendant  agreed  so  to  do,  and 
purchased  the  land,  but  thereafter  conveyed  It 
to  another,  in  violation  of  the  agreement  witii 
plaintiff.  On  the  trial  the  court  submitted  an 
issue  as  to  whether  defendant,  prior  to  the 
conveyance  of  the  land  to  him»  contracted  with 
plaintiff  to  buy  the  land  for  plaintiff.  BM^ 
that  an  issue  as  to  whether  defendant,  knowing 
that  the  third  person  had  contracted  to  sell  the 
land  to  plaintiff,  and  before  contracting  with  the 
third  person  agreed  with  plaintiff  to  buy  the 
land  for  him,  would  have  been  more  nearjly 
conformable  to  the  allegations  of  the  complaint. 

8.  Code,  S  243  (1),  provides  that  an  answer 
must  consist  of  the  general  or  specific  denial  o.f 
each  material  allegation  controverted,  or  of  in- 
formation sufficient  to  form  a  belief.  A  com* 
plaint  alleged  that  plaintiff  informed  defendant 
of  plalntiflTs  contract  with  a  third  person  for 
the  purchase  of  land  by  plaintiff  from  the 
third  person,  and  then  contracted  with  defend- 
ant that  the  latter  should  buy  the  land  from 
the  third  person  for  plaintiff,  and  allow  plaintiff 
a  specified  time  to  pay  for  it.  The  answer  mere- 
ly stated  that  defendant  was  informed  and  be- 
lieved that  the  allegations  of  the  complaint 
were  not  true,  and  denied  the  same.  Held, 
that  the  answer  was  insufficient  to  raise  an  is- 
sue, since  whether  defendant  had  been  inform* 
ed  by  plaintiff  as  to  plaintiff's  contract  was  a 
matter  within  defendant's  knowledge,  which 
should  have  been  met  by  a  direct  denial. 

9.  The  answer  might  be  amended,  in  the  dis- 
cretion of  the  court,  on  proper  application. 

Appeal  from  Superior  Ck)urt,  Craven  Coun- 
ty; Moore,  Judge. 

Action  by  A.  W.  Avery  against  J.  W.  Ste- 
wart From  a  judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

O.  H.  Ouion,  for  appellant  D.  L.  Ward 
and  W.  D.  Mclver,  for  appellee. 

WALKER,  J.  This  action  is  brought  to  es- 
tablish and  enforce  a  parol  trust.  The  plain- 
tiff alleges  that  John  Humphi'ey  and  his 
wife,  being  the  owners  of  a  tract  of  land  In 
Craven  county  containing  about  80  acres, 
contracted  to  sell  the  same  to  him  at  the 
price  of  $500,  and  that  he,  not  then  being 
able  to  pay  the  stipulated  price,  informed  the 
defendant,  Stewart,  of  his  contract  with  the 
Humphreys,  and  requested  the  defendant  to 
buy  the  land  for  him,  and  allow  him  three 
years  to  pay  him  the  purchase  money;  that 
the  defendant  agreed  to  this  proposal,  with 
the  proviso  that  the  plaintiff  should  pay  him 
$100  for  the  "accommodation,"  and  the  plain- 
tiff assented  to  this  proviso,  and  thereupon 
promised  and  agreed  to  pay  to  the  defendant 
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the  $100  and  the  purchase  money  within 
three  years,  at  6  per  cent  Interest;  that  aft- 
erwards, on  the  28th  day  of  October,  1901, 
Humphrey  and  wife  conveyed  the  land  to 
the  defendant,  and  on  the  10th  day  of  De- 
cember of  the  same  year  the  defendant,  in 
violation  of  his  agreement  with  the  plaintiff, 
and  of  the  trust  assumed  by  him,  conveyed 
the  land  to  one  W.  J.  Arnold,  who  has  taken 
possession  of  the  premises  under  his  deed; 
that  Arnold  agreed  to  pay  for  the  land  much 
more  than  the  defendant  paid  the  Humph- 
reys for  the  same,  and  more  than  the  plain- 
tiff was  required  to  pay  the  defendant  under 
their  contract;  and  that  Arnold  has  made 
certain  payments  upon  the  purchase  money 
which  he  agreed  to  pay  to  the  defendant,  the 
amount  of  which  payments  is  not  set  forth. 
The  plaintiff  prayed  Judgment  that  the  de- 
fendant t>e  required  to  account  for  the  profit 
which  he  has  realized  from  the  sale  to  Ar- 
nold. The  material  allegations  of  the  com- 
plaint were  denied  in  the  answer  of  the  de- 
fendant. The  court  submitted  to  the  Jury 
two  issues,  as  follows:  ''(1)  Did  John 
Humphrey  and  wife  contract  with  the  plain- 
tiff to  sell  him  the  land,  as  alleged  in  the 
complaint?  (2)  Did  the  defendant,  prior  to 
the  conveyance  of  the  land  to  him  by  Humph- 
rey and  wife,  contract  with  th^  plaintiff  to 
buy  the  land  described  in  the  complaint  for 
him?"  There  was  evidence  tending'  to  sus- 
tain the  plaintiff's  allegations,  and  there  was 
also  evidence  tending  to  show  that  the  de- 
fendant bought  the  land  from  Humphrey 
without  any  understanding  or  agreement  that 
the  purchase  was  made  for  the  plaintiff, 
though  the  allegation  of  the  complaint,  which 
is  supported  by  proof,  that  the  defendant 
bought  the  land  from  Humphrey  with  the 
knowledge  of  the  latter's  prior  contract  with 
the  plaintiff,  is  not  distinctly  and  positively 
denied  by  the  defendant  in  his  testimony. 
The  Jury,  under  the  instructions  of  the  court, 
returned  a  verdict  in  favor  of  the  plaintiff, 
answering  both  issues  "Yes,*'  and  upon  the 
verdict  Judgment  was  rendered  in  favor  of 
the  plaintiff,  to  which  the  defendant  except- 
ed and  appealed. 

At  the  close  of  the  testimony  the  defend- 
ant moved  to  nonsuit  the  plaintiff,  and,  the 
motion  being  denied,  he  excepted.  He  also 
exc<?pted  to  the  refusal  of  the  court  to  sub- 
mit certain  issues  which  were  tendered  by 
him,  and  to  certain  instructions  given  by 
the  court  to  the  Jury;  but  these  exceptions 
we  do  not  deem  it  necessary  to  consider. 

In  order  to  prove  that  he  made  a  contract 
with  Humphrey  to  buy  the  land  before  the 
latter  conveyed  it  to  the  defendant,  the  plain- 
tiff proposed  to  show  by  his  own  testimony 
the  contents  of  a  letter  or  postal  card  which 
he  had  received  from  Humphrey,  and  which 
he  alleged  had  been  lost  This  letter  or  pos- 
tal card  contained  evidence  of  the  fact  that 
the  plaintiff  had  an  agreement  with  Humph- 
rey to  buy  the  land.  The  defendant  objected 
to  this  testimony  uiK)n  the  ground,  among 


others,  that  it  had  not  been  shown  and  did 
not  appear  that  the  plaintiff  had  made  any 
search  for  the  letter.  In  regard  to  the  loss 
of  the  letter,  the  plaintiff  testifled:  "I  re- 
ceived a  letter  from  Humphrey,  which  la 
lost  I  cannot  And  it"  This  was  all  the 
testimony  relating  to  the  loss  of  the  letter  or 
postal  card.  The  defendant's  objection  was 
overruled,  and  he  excepted.  This  ruling  was 
erroneous.  There  must  be  at  least  some  evi- 
dence of  a  search  for  the  paper  alleged  to 
be  lost  before  parol  evidence  of  its  contents 
can  become  competent  The  rule  of  the  law 
is:  "If  the  instrument  Is  lost  the  party  is 
required  to  give  some  evidence  that  such  a 
paper  once  existed,  though  slight  evidence 
is  sufficient  for  this  purpose,  and  that  a  bona 
fide  and  diligent  search  has  been  unsuccess- 
fully made  for  it  in  the  place  where  it  was 
most  likely  to  be  found,  if  the  nature  of  the 
case  admits  such  proof.  What  degree  of  dil- 
igence in  the  search  is  necessary,  it  is  not 
easy  to  define,  as  each  case  depends  much  on 
its  peculiar  circumstances;  and  the  question 
whether  the  loss  of  the  instrument  is  auffl- 
dently  proved  to  admit  secondary  evidence 
of  its  contents  is  to  be  determined  by  the 
court,  and  not  by  the  Juiy.  But  it  seems 
that,  in  general,  the  party  is  expected  to 
show  that  he  has  In  good  faith  exhausted,  in 
a  reasonable  degree,  all  the  sources  of  in- 
formation and  means  of  discovery  which  the 
nature  of  the  case  would  naturally  suggest 
and  which  were  accessible  to  him."  1  Oreen- 
leaf,  Bv.  (16th  Ed.)  ($  558»  663b.  In  Bradner 
on  Bvidence,  p.  130,  I  18,  the  rule  is  thus 
stated:  "The  burden  of  showing  the  loss  of 
a  written  instrument  is  upon  the  party  seek- 
ing to  introduce  secondary  evidence.  He 
must  establish  its  loss  by  proof  that  he  has 
made  diligent  but  unavailing  search  for  the 
paper  in  places  where  it  would  be  most  likely 
to  be  found,  and  the  degree  of  diligence  nec- 
essary to  be  shown  must  depend  upon  the 
value  and  importance  of  the  lost  document 
But  it  is  sufficient  if  he  has  in  good  faith  ex- 
hausted, in  a  reasonable  degree,  all  the  sour- 
ces of  information  and  means  of  discovery 
which  the  nature  of  the  case  would  nat- 
urally suggest  If  the  instrument  was  ex- 
ecuted in  duplicate,  due  diligence  must  be 
shown  to  ascertain  whether  any  counterpart 
exists,  and,  if  so,  to  obtain  it  to  be  used  up- 
on the  trial.  Where  it  may  be  in  either  of 
two  or  more  places,  all  the  places  should  be 
searched;  and,  if  it  be  in  the  custody  of 
either  of  two  or  more  persons,  inquiry  should 
be  made  of  all  of  them.  The  search  ahoiild 
have  been  made  as  recent  as  possible^** 
Wharton  says:  "The  production  of  proof  sat- 
isfactory to  the  court  that  it  is  out  of  the 
power  of  the  party  to  produce  the  document 
alleged  to  be  lost  and  of  its  prior  existence 
and  genuineness,  is  a  prerequisite  condition 
of  the  admission  of  secondary  evidence  of  its 
contents.  The  question  of  such  admissibility 
is  for  the  court  Loss,  like  all  evidential 
facts,  can  be  only  inferentially  proved.     In 
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one  sense,  no  Instrument  can  be  spoken  of 
as  lost  that  is  not  destroyed,  or  irrevocably 
oat  of  the  power  of  the  party  desiring  to 
produce  it  A  check  or.  promissory  note  may 
be  carefully  put  away  in  a  book,  and  the 
place  of  deposit  forgotten.  Every  effort  may 
be  honestly  made  to  And  it;  it  is  all  the  time 
In  the  seeker's  library,  in  the  very  place 
where  he  put  it;  yet,  after  all,  it  may  be 
hopelessly  lost  It  is  not  necessary,  there- 
fore^ to  prove  exhaustivtiy  that  the  paper 
exists  nowhere.  It  is  Sufficient  if  the  party 
offering  parol  proof  shows  such  diligence  as 
Is  usual  with  good  business  men  under  the 
circumstances."  Wharton  on  Evidence,  U 
141,  142. 

The  principle  upon  which  secondary  evi- 
dence is  admitted  to  prove  the  contents  of  a 
lost  document  though  stated  by  the  teztwrit- 
ers  with  some  difference  in  phraseology,  is  not 
substantially  changed  thereby,  and  It  has  fre- 
quently been  recognized,  approved,  and  ap- 
plied by  this  court  In  one  of  the  earliest 
cases  relating  to  the  question,  this  court  said: 
"It  is  a  rule  of  evidence  that  the  best  which 
the  nature  of  the  case  will  admit  of  must 
be  produced.  When  that  cannot  be  pro- 
duced, and  the  nonproduction  of  it  is  account- 
ed for,  the  next  best  evidence  in  the  party's 
powei*  is  required.  It  is  that  rule  of  evi- 
dence which  required  the  production  of  the 
bon<^  upon  the  trial.  In  order  to  dispense 
with  the  production  of  It  it  was  incumbent 
on  the  plalntlfi:  to  give  all  the  evidence  rea- 
sonably in  his  power  to  prov^  the  loss  of 
it"  Dumas  v.  Powell,  14  K.  a  104.  See, 
also,  Harven  v.  Hunter,  30  N.  C.  464;  Gov- 
ernor V.  Barkley,  11  N.  0,  20;  McFarland  v. 
Patterson,  4  N.  0.  421,  Harper  v.  Hancock, 
28  N.  O.  124;  Smith  v.  Railroad,  68  N.  O. 
107;  OUlis  V.  Railroad,  108  N.  G.  441,  13  S. 
E.  11,  1019;  Murphy  v.  McNiel,  19  N.  C.  244; 
Threadgill  v.  White,  38  N.  a  591;  McCracken 
V.  McCrary,  50  N.  a  399. 

The  difficulty  is  not  so  much  in  determin- 
ing or  stating  what  the  rule  Is,  as  in  deciding 
how  It  should  be  applied.  It  is  undeniably 
true  that  questions  as  to  the  existence  of 
facts  rendering  secondary  evidence  of  the  con- 
tents of  written  instruments  admissible  are 
to  be  decided  in  the  first  instance  by  the 
court  unless  in  deciding  such  a  question  the 
judge  would,  in  effect  decide  the  veiy  mat- 
ter in  issue.  Stephens*  Dig.  Ev.  (May's  Ed.) 
118;  Hendon  v.  Railroad,  125  N.  G.  124,  84 
S.  E.  227.  But  while  it  is  a  preliminary 
question  for  the  judge  to  pass  upon,  it  is  not 
one  for  him  to  decide  according  to  his  dis- 
cretion, but  according  to  the  law.  Important 
legal  rights  may  .depend  upon  the  correct 
decision  of  such  a  question,  and  it  cannot 
be  that  the  law  ^as  left  it  to  the  irreview- 
able  discretion  of  the  presiding  judge  to  say 
when  parol  evidence  shall  be  competent  in 
such  cases.  We  think  the  law  is  the  other 
way,  and  it  has  been  held  to  be  so  in  numer- 
ous cases  decided  by  this  court  In  those 
cases  where  the  court  must  decide  prelim- 


inary questions  as  to  the  admissibility  of  evi- 
dence, such  as  whether  a  confession  was  vol- 
untary, or  whether  a  conspiracy  or  combina- 
tion has  been  shown  sufficiently  to  let  in  the 
declarations  of  the  alleged  conspirators,  or 
whether  a  witness  is  competent  as  an  expert, 
or  whether  the  loss  of  a  written  instrument 
has  been  sufficiently  shown  to  render  com- 
petent parol  evidence  of  Its  contents,  this, 
court  by  Pearson,  a  J.,  in  all  cases  like 
those  just  mentioned,  has  thus  clearly  stated 
the  rule:  "It  is  the  duty  of  the  judge  to 
decide  the  facts  upon  which  depends  the  ad- 
missibility of  testimony.  State  v.  Dick,  60 
N.  0.  440  [86  Am.  Dec.  439].  What  facts 
amount  to  such  threats  or  promises  as  make 
confessions  not  voluntary  and  admissible  in 
evidence  is  a  question  of  law,  and  the  de- 
cision of  the  judge  in  the  court  below  can 
be  reviewed  by  this  court  So,  what  evidence 
the  judge  should  allow  to  be  offered  to  him 
to  establish  these  facts  Is  a  question  of  law. 
So  whether  there  be  any  evidence  tending  to 
show  that  confessions  were  not  made  volun- 
tarily is  a  question  of  law.  But  whether  the 
evidence  is  true  and  proves  these  facts,  and 
whether  the  witnesses  giving  testimony  to 
the  court  touching  the  facts  are  entitled  to 
credit  or  not  and,  in  case  of  a  conflict  of 
testimony,  which  witness  should  be  believed 
by  the  court  are  questions  of  fact  to  be 
decided  by  the  judge;  and  his  decision  can- 
not be  reviewed  in  this  court  which  is  con- 
fined to  questions  of  law."  State  v.  Andrew, 
61  N.  a  211;   State  v.  Dula,  Id. 

It  is  the  duty  of  the  judge  to  state  the 
facts  found  by  him  ftom  the  evidence,  if 
requested  to  do  so  by  the  party  excepting 
to  his  ruling  (Holden  v.  Purefoy,  108  N.  G. 
163,  12  S.  B.  848;  Millhls^  v.  Balsley,  Hm 
N.  G.  433,  11  S.  Ew  314),  and  his  findings  of 
fact  cannot  be  reviewed  in  this  court;  but 
if  he  does  state  the  facts,  either  of  his  own 
motion,  or  at  the  request  of  a  party,  this 
court  can  review  his  conclusion  which  is 
based  upon  the  finding,  for  this  presents 
necessarily  a  question  of  law.  We  are,  of 
course,  aware  of  the  decision  of  this  court  in 
Gillis  V.  Railroad,  108  N.  G.  441,  13  S.  B. 
11,  1019,  that  'It  is  within  the  sound  discre- 
tion of  the  court  to  determine  what  is  suffi- 
cient evidence  of  the  loss  or  destruction  of 
an  original  paper  to  make  testimony  as  to 
its  contents  competent"  but  to  this  state- 
ment of  the  law  we  are  unable  to  give  our 
assent  as  we  think  It  is  not  correct  on  prin- 
ciple or  authority.  It  is  true,  as  stated  by 
the  court  in  that  case,  that  we  will  always  as- 
sume, when  nothing  appears  to  the  contra- 
ry, that  the  court  in  admitting  secondary  evi- 
dence of  the  contents  of  a  document  acted 
upon  plenary  proof  that  a  sufficiently  diligent 
but  fruitless  search  had  been  made.  This  is 
so,  not  because  the  law  does  not  require  suffi- 
cient or  plenary  proof  of  the  loss  of  the 
document  nor  because  the  court's  decision 
upon  the  matter  Is  not  the  subject  of  re- 
view, but  because,  as  neither  the  evidence 
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nor  the  finding  of  facts  is  stated  in  tbe  rec- 
ord, this  court  must  necessarily  affirm  tbe 
i-uling,  not  for  the  reason  that  it  is  right,  but 
because  we  are  unable  to  see  that  it  is 
wrong,  and  for  the  further  reason  (perhaps 
a  correlatlye  of  the  other)  that  error  In  the 
rulings  of  the  court  is  never  presumed,  and 
he  who  alleges  orror  must  show  it  The 
party  excepting  has  the  right  to  require  the 
facts  to  be  found  by  the  court  and  stated 
in  the  record  (Holden  v.  Purefoy,  supra),  and, 
if  he  falls  to  insist  upon  this  right,  he,  of 
course,  waives  it,  and  must  abide  the  conse- 
quences. For  these  reasons,  we  do  not  think, 
because  it  was  decided  in  Mauney  v.  Growell, 
84  N.  a  314*  dted  by  the  court  in  Gillis  v. 
Railroa<l,  supra,  that,  where  there  is  no  find- 
ing of  the  facts,  the  ruling  of  the  court  is 
conclusive,  it  thereby  recognized  "the  dis- 
cretionary power  of  the  court  to  pass  finally 
upon  the  question  as  to  whether  proper 
search  had  been  made."  If  there  is  sent 
with  the  record  the  evidence  of  the  loas,  in- 
stead of  the  Judge's  findings  of  fact,  tills 
court  will  consider  the  evidence  in  the  most 
favorable  light  for  the  appellee  (Holden  v. 
Purefoy,  supra),  but  will,  of  course,  pass  up- 
on the  su^clency  of  the  evidence  to  show 
that  proper  search  has  been  made.  Wliile 
the  court  in  Gillis  v.  Railroad,  supra,  says* 
"Where  the  facts  upon  which  the  nisi  prlus 
Judge  acted  are  found,  it  is  competent  for 
this  court  to  review  his  ruling,  and  determine 
whether  the  testimony  was  sufficient,  in  law, 
to  Justify  his  conclusion,"  the  general  trend 
of  the  decision  in  that  case  is  that  the  mat- 
ter lies  solely  within  the  discretion  of  the 
presiding  Judge;  and  it  was  so  understood 
and  construed  by  one,  at  least,  of  the  dis- 
senting Justices,  whose  view  is  sustained  by 
the  reference  of  the  court  to  the  case  of 
Bonds  V.  Smith,  106  N.  C.  565,  11  a  EL  826, 
in  which  it  is  said  that  "it  is  always  within 
the  sound  discretion  of  the  Judge  who  tries 
a  case  to  determine  what  is  sufficient  proof 
of  the  loss  or  destruction  of  an  original  pa- 
per to  make  evidence  of  its  contents  compe- 
tent" There  are  some  expressions  in  the 
opinion  which  we  think  may  lead  to  misap- 
prehension of  what  we  conceive  to  be  the 
true  rule,  unless  they  are  limited  somewhat 
in  their  scope  and  effect  If  it  was  intended 
to  decide  that  when  the  facts  are  found  by 
a  Judge  and  stated  in  the  record,  his  ruling 
is  the  subject  of  review,  but  when  no  evi- 
dence or  finding  of  facts  appears  in  the  case, 
this  court  will  assume  either  that  sufficient 
facts  were  found,  or  that  there  was  plenary 
evidence  of  the  essential  facts,  we  fully 
concur  In  the  decision,  and,  thus  restricted* 
we  believe  that  it  Is  correct  and  sustained 
by  authority;  but  if  it  was  intended  to  lay 
down  the  rule,  as  the  dissenting  Justices 
seemed  to  understand  that  it  did,  that  the 
question  is  one  that  is  addressed  solely  to 
the  discretion  of  the  court  we  are  unable 
to  adopt  that  view  of  tbe  law,  and  to  that 
extent  the  case  is  disapproved.    It  appears 


in  that  case  that  the  court  actually  passed 
upon  the  sufficiency  of  the  testimony  to  es- 
tablish the  loss  of  the  letters,  as  matter  of 
law,  and  ruled  that -it  was  sufficient  for  the 
purpose  of  letting  in  parol  evidence  of  th^ 
contents.  There  was  evidence  that  the  plain- 
tiff generally  kept  the  letters  in  his  tnmk, 
but  sometimes  in  his  wife's  tnmk.  He  had 
made  search  only  in  his  own  trunk,  and  It 
was  held,  as  we  have  said,  to  be  a  sufficient 
search.  We  cannot  assent  to  this  ruling,  aa 
we  think  the  law  requires  that  search  should 
have  been  made  in  both  places,  for  the  par 
ty  who  proposes  to  produce  the  parol  evi- 
dence of  the  -contents  of  the  instrument  al- 
leged to  be  lost  must  have  exhausted,  in  a 
reasonable  degree,  all  sources  of  informa- 
tion and  means  of  discovery  wlilch  the  nature 
of  the  case  would  naturally  suggest  and 
which  were  accessible  to  him.  1  Greenleaf, 
Ev..  S  558;  Blair  v.  Brown,  U6  N.  C.  631,  21 
S.  E.  434;  Simpson  v.  Dall,  3  Wall.  460,  18 
L.  Ed.  265;  Johnson  v.  Amwine,  42  N.  J. 
Law,  451,  36  Am.  Bep.  627;  Bichards  t. 
liewls,  5  Eng.  Law  &  Eq.  400;  Oook  v.  Hunt 
24  IlL  550.  Some  of  those  cases  are,  in  re- 
pect  to  their  facts,  like  the  case  of  Gillia 
V.  Ballroad,  supra.  We  are  of  the  opinion 
that  the  decisipn  in  the  latter  case,  so  far 
as  the  court  held  that  the  Judge  merely  ex- 
ercises his  discretion  in  passing  upon  the 
sufficiency  of  the  search  for  the  lost  paper, 
is  opposed  to  the  rule  as  stated  and  applied 
in  the  cases  decided  by  this  court  and  which 
we  have  already  cited.  The  case  of  Gillis 
V.  Ballroad  cannot  be  distinguished  in  prin- 
ciple from  the  case  of  Dumas  v.  Powell  and 
Harven  v.  Hunter,  supra.  See,  also,  Bligh  v. 
Wellesly.  2  C.  &  P.  400  (12  E.  C.  L.  189). 

In  our  case  the  witness  testified  that  tbe 
paper  was  lost  and  he  could  not  find  it  This 
was  all  the  evidence,  and  we  must  pass  upon 
its  sufficiency,  as  matter  of  law,  to  show 
that  a  proper  search  was  made  for  the  orig- 
inal; and  we  have  concluded,  after  a  careful 
review  of  the  authorities,  that  it  was  not 
sufficient  for  that  purpose.  The  witness  does 
not  testify  distinctly  or  positively  that  he 
ever  made  any  search.  If  there  was  a 
search,  the  fact  is  not  stated,  but  left  merely 
to  inference,  and  it  does  not  therefore,  ap- 
pear what  kind  of  search  was  made.  As  to 
tills  important  matter,  we  can  do  nothing  but 
conjecture. 

There  is  another  objection  to  the  proof  of 
loss:  The  fact  to  be  found  by  the  court  is 
that  the  paper  is  lost  and  cannot  be  found 
or  produced;  and  the  witness,  instead  of 
testifying  as  to  what  kind  of  search  he  had 
made,  so  that  the  court' could  find  the  ulti- 
mate fact  of  loss,  testified  directly  to  the 
fact  itself,  and  thereby  substitutes  his  opin- 
ion or  Judgment  upon  the  question  for  that 
of  the  court  This  certainly  is  not  a  com- 
pliance with  the  rule.  In  order  to  show  the 
loss  of  the  paper,  it  was  necessary  that  a 
diligent  search  should  have  been  made  for 
it  where  it  was  most  likely  to  be  founa 
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(Simpson  T.  Dall,  supra),  and  this  most  be 
shown  by  evidence,  and  hot  by  the  mere 
opinion  of  the  witness,  nor  by  his  deduction 
from  the  facts  as  they  may  have  appeared  to 
tilm,'t)ut  which  were  not  disclosed  to  the  court 

In  Parks  t.  Dunkle,  8  Watts  &  S.  294,  the 
court  said:  "It  is  Indispensable  that  the  le- 
gal proof  required  to  warrant  secondary  evi- 
dence should  be  satisfactorily  made  out. 
Here  all  that  the  defendant  produced  after- 
wards was  the  oath  of  Dunkle  that  be  re- 
ceived the  letter  spoken  of  by  Messrs.  Smith, 
and  it  was  lost  This  we  think  was  not  suffi- 
cient The  party  relying  on  secondary  evi- 
dence must  go  further,  and  show  what  be- 
came of  the  original,  and  that  due  diligence 
was  made  to  find  it,  or,  at  all  events,  ought 
to  furnish  reasons  for  believing  that  the 
document  is  irretrievably  lost  and  not  mere- 
ly mislaid,  and  still  within  the  power  of  the 
party  to  recover  by  an  exertion  of  proper 
diligence.  A  thing  is  often,  in  common  par- 
lance, lost,  and  yet  found  on  a  search.  More 
especially  is  this  incumbent  on  the  party 
when  he  has  himself  had  the  document  in 
his  custody,  and  is  called  on  to  show  that  it 
cannot  be  produced."  In  Justice  v.  Luther, 
94  N.  O.  793,  the  defendant  proposed  to  prove 
the  declaration  of  a  party  who  was  shown 
to  have  had  the  custody  of  the  paper  in  ques- 
tion that  it  was  lost,  in  order  to  introduce 
secondary  evidence  of  its  contents.  The  evi- 
dence was  excluded,  not  only  because  it  was 
hearsay,  but  for  the  further  reason  that  it 
was  not  in  its  nature  reasonably  sufficient 
to  account  for  the  absence  of  the  original. 
Blair  V.  Brown,  supra.  In  Harven  v.  Hun- 
ter, supra,  the  court  says:  "The  case  does 
not  profess  to  set  forth  the  affidavit  itself, 
but  its  contents.  It  states,  not  that  he  did 
not  have  the  deeds  in  his  possession,  but  sim- 
ply that  the  affiant  did  not  know  where  they 
were,  and  that  he  had  made  due  inquiry  for 
them,  and  was  unable  to  procure  them.  It 
may  be  that  his  possession  is  substantially 
and  sufficiently  denied,  but  the  affidavit  ought 
to  have  set  out  what  inquiries  he  had  made, 
'where,  and  of  whom,  that  the  court  might 
judge  whether  they  were  sufficient"  In 
Lyon  V.  Washburn,  3  Colo.  204,  the  court 
says:  '^o  show,  in  general  terms,  that  a 
writing  is  lost,  without  showing  search  or 
inquiry  for  it  has  never  been  regarded  as 
sufficient  to  admit  secondary  evidence  of  its 
contents."  In  McFarland  v.  Patterson,  4  N. 
C.  423,  it  is  said:  "The  case  now  before  the 
court  stands  upon  the  long-established  rule 
that  parol  evidence  cannot  be  admitted  to 
prove  the  contents  of  the  written  contract, 
unless  it  shall  be  clearly  made  to  appear  that 
the  written  contract  is  lost  by  time  or  acci- 
dent The  plaintiff  not  having  shown  that 
the  written  contract  was  lost  in  either  of  the 
above  ways,  he  should  not  have  been  per- 
mitted to  prove  the  same  by  parol." 

The  counsel  for  the  plaintiff  contended  that 
the  ruling  upon  this  evidence  was  immaterial, 
as  the  finding  upon  the  second  issue  was  suffi- 


cient to  entitle  the  plaintiff  to  a  Judgment 
This  may,  or  not,  be  so;  but,  however  It 
may  be,  the  issue  certainly  does  not  embrace 
all  of  the  facts  upon  which  the  plaintiff  orig- 
inally relied  for  a  recovery,  and  we  deem 
It  best  not  to  decide  what  the  rights  of  plain- 
tiff are,  if  he  has  any,  until  his  case  haa 
been  fully  developed. 

As  the  case  must  go  back  for  a  new  trial, 
we  would  suggest  that  the  second  issue  be 
amended  so  as  to  read  substantially  as  fol- 
lows: "Did  the  defendant,  knowing  that 
Humphrey  and  wife  had  contracted  to  sell 
the  land  to  the  plaintiff,  and  before  contract- 
ing with  Humphrey  for  the  purchase  of  the 
land,  and  before  receiving  a  deed  thorefor, 
agree  with  the  plaintiff  to  buy  the  land  for 
him,  as  alleged  in  the  complaint?"  This  Is- 
sue^ it  seems  to  us,  more  nearly  conforms  to 
the  particular  allegations  of  the  complaint 
than  the  one  submitted  at  the  last  trial,  and 
there  was  evidence  to  support  an  affirmative . 
finding  upon  it 

It  may  be  well  to  call  attention  to  the  fact 
that  the  allegations  of  the  third  section  of 
the  complaint  are  not  sufficiently  denied  In 
the  answer.  The  plaintiff  alleges  in  the  third 
section  of  his  complaint  that  he  informed  the 
defendant  of  his  agreement  with  Humphrey 
to  buy  the  land  from  him,  and  then  contract- 
ed with  the  defendant  that  the  latter  should 
buy  the  land  from  Humphrey  for  the  plain- 
tiff, and  allow  him  (the  plaintiff)  three  yean 
to  pay  for  it,  and  also  to  pay  the  additional 
sum  of  $100,  which  the  defendant  was  to  re- 
ceive as  the  consideration  for  his  undertak- 
ing. In  the  answer  the  defendant  merely 
states  that  "he  is  informed  and  believes  that 
the  allegations  of  the  third  article  are  not 
true,  and  therefore  denies  the  same."  Wheth- 
er he  had  been  informed  by  the  plaintiff  of 
the  Humphrey  contract  was  a  matter  which 
was  necessarily  within  his  personal  knowl- 
edge, and  the  allegation  in  regard  to  it  should 
have  been  met  by  a  direct  denial,  or  at  least 
the  statemrat  of  a  "want  of  recollection" 
of  it,  if  he  intended  to  raise  an  issue  in  re- 
gard to  it  Gas  Co.  V.  Mfg.  Co.,  91  N.  O.  74. 
The  answer  in  this  respect  was  not  sufficient, 
under  Code,  I  243  (1),  to  raise  an  issue.  It 
may  be  amended.  In  the  discretion  of  the 
court,  upon  proper  application,  if  the  defend- 
ant wishes  to  contest  the  matters  alleged  by 
the  plaintiff. 

There  was  error  in  the  ruling  of  the  court 
below  upon  the  evidence,  for  which  there 
must  be  another  trial.    New  trlaU 
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(Supreme  Court  of  South  Carolina.    Jan.  18, 

1904.) 

CLAIM   AND    DKLIVBRT— VERDICT. 

1.  A  verdict  in  claim  and  delivery  is  sulOcieDt 

as  to  Identity  where  there  was  a  more  partieu* 

f  t  See  Repleyin,  toL  42;  Cent  Dig.  |  t7«. 
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lar  description  of  the  property  In  the  pleadlnge 
to  which  th«  verdict  will  be  referred. 

2.  A  verdict  in  claim  and  delivery,  fixing  the 
right  of  the  plaintiff  to  have  the  proper^,  or 
its  valne,  if  he  could  not  find  it,  and  the  right  of 
defendant  to  deliver  the  property,  rather  than 
pay  the  value,  if  he  chose  to  do  it,  is  in  fall  com- 
pliance with  Code  Civ.  Proc  S  77. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bumter  County;  Gage,  Judge. 

Action  by  Wesley  Bossard  against  Edward 
Vaughn.  From  Judgment  of  the  circuit  court 
sustaining  the  Judgment  for  plaintifT  of  a 
magistrate's  court,  defendant  appeals.  Af- 
firmed. 

L.  D.  Jennings,  for  appellant  Lee  &  Molse, 
for  respondent 

WOODS,  J.  Tbls  action  of  claim  and  de- 
livery was  instituted  In  a  magistrate's  court 
to  recover  possession  of  property  described 
as  one  white  and  black  cow  and  one  red  calf. 
The  property  remained  In  the  possession  of 
the  defendant.  The  verdict  was,  "We  find 
for  the  plaintiff  for  property  In  question,  one 
cow  and  calf,  or  the  value  thereof,  twenty 
dollars."  The  defendant  appealed  to  the  dp- 
cult  court  on  the  ground  that  the  verdict 
was  not  In  conformity  to  the  statute,  which 
provides:  "The  judgment  for  the  plaintiff 
may  be  for  the  possession  or  for  the  recovery 
of  the  possession  or  the  value  thereof.  In 
case  a  delivery  cannot  be  had  and  of  dam- 
ages for  the  detention.  If  the  property  have 
been  delivered  to  the  plaintiff  and  the  de- 
fendant claim  a  return  thereof.  Judgment  for 
the  defendant  may  be  for  a  return  of  the 
property  or  the  value  thereof,  In  case  a  re- 
turn cannot  be  had,  and  damages  for  taking 
and  withholding  the  same.  *  *  *  In  all 
actions  for  the  recovery  of  the  possession  of 
personal  property,  as  herein  provided,  if  the 
property  shall  not  have  been  delivered  to 
plaintiff,  or  the  defendant  by  answer  shall 
claim  a  return  thereof,  the  magistrate  or  Jury 
shall  assess  the  value  thereof,  and  the  In- 
Jury  sustained  by  the  prevailing  party  by 
reason  of  the  taking  or  detention  thereof,  and 
the  magistrate  shall  render  Judgment  ac- 
cordingly with  costs  and  disbursements." 
Code  Civ.  Proc.  §  77.  From  an  order  of  the 
circuit  court  adjudging  the  verdict  to  be  suf- 
ficient, the  defendant  appeals  to  this  court 

As  to  the  first  position— that  the  verdict 
does  not  suflldently  Identify  the  property- 
it  Is  sufficient  to  say  there  was  no  Issue  of 
Identity,  but,  on  the  contrary,  the  property 
was  very  clearly  Identified  by  the  pleadings, 
to  which  the  verdict  will  be  referred. 

The  section  of  the  Code  of  Civil  Procedure 
above  quoted  relates  to  actions  of  claim  and 
delivery  In  magistrates'  courts,  but  In  the 
last  clause  almost  the  same  language  Is  used 
as  In  section  283  of  the  Code,  which  provides 
the  form  of  verdicts  In  such  actions  In  the 
court  of  common  pleas.  The  verdict  was  In 
the  alternative,  and  In  it  the  Jury  assessed 
the  value  of  the  property.  Thus  was  fixed 
the  right  of  plaintiff  to  have  the  property,  or 


its  value,  if  he  could  not  find  it  and  the 
right  of  the  defendant  to  deliver  the  property 
rather  than  pay  the  value,  if  he  choae  to  do 
BO.  The  verdict  In  this  case  therefore  met  all 
the  ends  of  the  legislation  prescribing  the 
form  of  the  verdict  as  stated  by  Chief  Jus- 
tice Mclver  In  construing  section  283  in  Fin- 
ley  V.  Cudd,  42  S.  a  127,  20  8.  E.  32.  See, 
also,  Bardln  v.  Drafts,  10  S.  B.  488,  and  Tu- 
Ish  V.  Smith,  66  S.  C.  482,  40*8.  B.  16. 

The  Judgment  of  the  court  Is  that  the  Judg- 
ment of  the  circuit  court  be  aflarmed. 


(68  S.  C.  87) 
BTATB  V.  STILL  et  aL 
(Supreme  Court  of  South  Carolina.     Dee.  8^ 

1903.) 

ADULTERY— PROOF  OP  HARRIAOBV-IN8TRUC- 

TIONS. 

1.  In  a  prosecution  for  adultery,  marriage 
may  be  proved  by  general  repute  or  declara- 
tions of  the  parties. 

2.  Where  a  Judge,  in  stating  the  issues  to  the 
Jury,  erroneously  states  that  certain  facts  are 
admitted  by  the  defendants,  in  order  to  make 
such  error  the  basis  of  an  exception  his  atten- 
tion should  be  called  to  It  at  the  time. 

Appeal  from  General  Sessions  Circuit  Court 
of  Barnwell  County;  Gary,  Judge. 

Lavinia  Still  and  J.  M.  Lewis  were  convict- 
ed of  crime,  and  appeaL    Affirmed. 

J.  O.  Patterson  and  C.  A.  Best,  for  appel- 
lants. Asst  Atty.  Gen.  Townsendt  for  the 
State. 

GART,  A.  J.  The  defendants  were  con- 
victed of  adultery,  and  have  appealed  to  this 
court  upon  exceptions,  the  first  two  of  which 
raise  the  question  whether  It  was  competent 
for  the  state  to  prove  the  fact  of  marriage 
by  general  reputation  and  the  declarations 
of  the  parties.  The  defendants  contended 
that  ''marriage.  In  a  criminal  action,  cannot 
be  proved  by  hearsay  evidence,  but  that  the 
witnesses  who  were  present  are  the  proper 
parties  to  prove  it  by,  if  there  was  ever  any 
marriage.**  The  rule  of  evidence  In  cases  of 
adultery  is  the  same  as  that  in  bigamy,  and, 
whatever  may  be  the  rule  elsewhere^  it  is 
settled  in  this  state  that  the  fact  of  marriage 
may  be  proved  by  general  reputation  and  the 
declarations  of  the  parties.  State  v.  Briton, 
4  McCord,  256;  State  v.  Hilton,  3  Rich.  Law. 
434,  45  Am.  Dec.  783.  This  principle  is  al- 
so sustained  by  numerous  other  decisions^ 
among  which  may  be  mentioned  Idiles  v. 
United  States.  103  U.  &  311,  26  L.  Bd.  481, 
and  Wolverton  v.  State  (Ohio)  47  Am.  Dec 
878. 

The  next  assignment  of  error  is:  "Be- 
cause his  honor  erred  in  charging  the  Juiy 
that  *the  defendants  at  the  bar  admit  they 
are  married.'  Whereas  It  is  respectfully  sub- 
mitted that  this  was  erroneous,  as  the  de- 
fendants did  not  testify  or  make  any  admis- 
fllons.**    This  will  be  considered  In  connection 

T  L  Bee  Adultery.  toI.  1.  Cent.  Dig.  |i  V,  17. 
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with  the  renwlnlng  asfligninent  of  error, 
which  Is  as  follows:  "Because  his  honor  err- 
ed in  charging  the  jury:  'Was  Lavinla  Still 
lawfully  married  at  the  time  that  she  and 
her  codefendant  married?*  Whereas  we  re- 
spectfully suhmit  that  this  was  charging  up: 
on  an  assumed  fact,  which  was  erroneous, 
and  calculated  to  mislead  the  jury,  in  that  it 
indicated  that  the  f^ct  of  the  marriage  was 
established  by  evidence."  If,  in  stating  to 
the  jury  the  issues  iuTolyed,  the  presiding 
Judge  erred  in  supposing  that  the  defendants 
admitted  they  were  married,  it  was  their  du- 
ty to  have  called  the  alleged  error  to  his  at- 
tention, and,  haying  failed  to  do  so,  they  can* 
not  make  his  charge  in  this  respect  the  basis 
of  an  appeal  to  this  court  We  reach  this 
conclusion  with  less  reluctance,  as  the  Jury 
might  haye  found  yery  properly  from  the 
testimony  that  the  defendants  were  guilty  of 
adulteiy,  eyen  if  they  were  married,  provid- 
ed they  also  found  that  Lavinla  Still  and  Bud 
Still  were  previously  married.  All  the  ex- 
ceptions are  overruled. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

(6S  S.  C.  56) 

OARSOK  T,  SOUTHERN  BY.  00.  et  aL 
(Supreme  Cr^iirt  of  South  CarollLa.    Dec.  26^ 

,  1903.) 
APP^Alr-HXCBFTIONS-INJURT  TO  SERVANT— 
COMPIjAINT  —  CONTRIBUTORY  NBJOLIGENCB- 
PROXIMATB  CAUSE  —  OPINION  EVIDENCE  — 
NONSUIT— KNOWLEDGE  OP  DEFECTS— HAIL- 
ROADS-AUTOMATIC  COUPLERS-ASSUMPTION 
OF  RISK— INSTRUCTIONS-JOINT  TORT. 

1.  An  exception  that  the  court  erred  In  over- 
raling  a  demurrer  to  the  complaint,  as  not  stat- 
ing a  cause  of  action,  is  too  general. 

2.  Where,  in  an  action  for  mjuries  to  a  serv- 
ant, Ihe  complaint  alleges  negligence  in  the 
master  in  furnishing  appliances,  and  negligence 
in  his  servants  in  using  them,  it  states  a  cause 
of  action  of  joint  and  several  negligence. 

8.  A  servant  who  disobeys  a  rule  of  the  mas- 
ter in  compliance  with  the  instruction  of  the 
representative  of  the  master  on  the  spot  is  not 
guilty  of  contributory  negligence. 

4.  Where  a  complaint  states  several  causes 
of  injury,  it  was  a  matter  for  the  jury  to  de- 
termine whether  any  or  all  of  the  acts  of  the 
defendant,  viewed  jointly  or  seoarately,  was  the 
proximate  cause  of  plaintifiTs  mjury. 

5.  In  an  action  for  injuries  to  a  servant,  the 
opinion  of  a  witness  as  to  whether  the  accident 
would  have  happened  if  plaintiff  had  reported 
a  defect  in  the  machinery  to  the  master,  is  in- 
competent. 

6.  Where  a  complaint  in  an  action  for  per- 
sonal injuries  alleges  several  acts  of  negligence, 
it  is  error  to  grant  a  nonsuit  on  failure  to  prove 
that  one  of  them  was  the  proximate  cause  of 
the  injury. 

7.  In  an  action  for  injuries  to  a  railroad  em- 
ploye, evidence  held  to  show  that  a  servant  was 
not  guilty  of  contributory  negligence  In  going 
between  the  cars  to  couple  them,  under  instruct 
tions  of  the  conductor,  in  disobedience  of  the 
rules  of  the  company. 

8.  Where  an  action  Is  brought  for  a  joint 
and  several  tort,  and  there  is  evidence  as  to 
the  negligence  of  one  defendant,  a  nonsuit  can- 
not be  granted. 

9.  In  an  action  for  injuries  caused  by  defects 
in  machinery,  knowledge  by  the  servant  of  the 

f  I.  See  MastOT  and  Bwvant,  vol.  14,  Cent  Dig.  | 


defects  is  no  defense^  under  Const  1805^  art  A, 
«15. 

10.  The  circuit  court,  in  the  trial  of  a  case*  is 
bound  by  the  decisions  of  the  Supreme  Court 

11.  Under  Act  Com.  March  2,  1803,  c  198, 
1 1,  27  Stat  63  [U.  &  Comp.  8t  1901,  f>.  8174], 
providing  that  carriers  engaged  in  interstate 
commerce  shall  eouip  their  cars  with  automatic 
couplers,  if  defendant  railroad  company  was  a 
common  carrier  engaged  in  interstate  commerce, 
and  the  cars  were  not  equipped  with  such  coup- 
lers, whereby  plaintiff  was  injured,  defendant 
was  liable. 

12.  A  railroad  company  must  furnish  an  em- 
ploye with  safe  appliances,  and  see  that  they 
are  kept  in  proper  repair;  and.  where  the  duty 
is  negligentlv  performed,  and  the  employ^  suf- 
fers injury  thereby,  the  railroad  company  is  lia- 
ble. 

13.  The  risk  which  a  railway  employe  assumes 
when  he  enters  the  employment  does  not  extend 
to  risks  by  reason  of  defective  machinery. 

14.  An  instruction  that,  where  a  servant's  work 
is  done  in  tiie  presence  and  under  the  direction 
of  a  conductor  of  a  train,  it  is  equivalent  to  an 
assurance  by  the  master  that  the  servant  may 
safely  do  the  work  required  of  him^  and  is  not 
bound  to  search  for  danger,  is  not  erroneous, 
as  a  charge  on  the  facts. 

15.  The  granting  of  an  instruction  against  ar^ 
riving  at  a  quotient  verdict  is  in  the  discretion  - 
of  the  trial  court. 

16.  Where^  in  an  action  by  a  railroad  employe 
for  personal  injuries,  the  complaint  alleges  a 
joint  and  several  tort,  consisting  of  the  defect- 
ive appliances  and  negligence  on  the  part  of  the 
servants,  and  the  jury  finds  in  favor  of  the  serv- 
ants, but  against  the  master,  the  verdict  should 
not  be  set  aside. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  Watts,  Judge. 

Action  by  J.  L.  Carson  against  the  South- 
em  Railway  Company,  J.  C.  Arwood,  and  J. 
D.  Miller.  From  a  judgment  for  plaintiff* 
defendant  Southern  Railway  Company  ap- 
peals.   Affirmed. 

T.  P.  Cothran,  for  appellant  McCullough 
&  McSwain,  for  respondent 

POPE,  C.  J.  This  action  was  commenced 
in  the  court  of  common  pleas  for  Greenville 
county,  in  this  state,  to  recover  damages  on 
account  of  personal  injuriee  received  by  the 
plaintiff  at  Converse,  S.  C,  August  16th,  in 
the  year  1902,  to  wit  the  plaintiff's  arm  was 
crushed  between  two  cars  (while  in  the  serv- 
ice of  the  defendant)  which  he  was  attempt- 
ing to  couple,  and  was  amputated.  The  de- 
fendant demurred  to  the  complaint  because  it 
failed  to  state  facts  sufficient  to  constitute  a 
cause  of  action.  This  was  overruled.  The 
defendant  objected  to  testimony,  which  ob- 
jection was  overruled.  The  defendant  movr 
ed  for  a  nonsuit  at  the  close  of  plaintilTs 
testimony  in  chief.  This  motion  was  over- 
ruled. The  defendant  objected  to  the  charge 
of  the  circuit  ju^e.  The  defendant  moved 
for  a  new  trial,  which  motion  was  denied. 
The  defendant  then  moved  in  arrest  of  Judg- 
ment and  this  motion  was  refused.  The  de- 
fendant then,  and  lastly,  made  a  motion  for 
the  circuit  judge  to  direct  a  Judgment  In  its 
favor  on  the  verdict  This  was  denied.  The 
verdict  was  in  favor  of  the  plaintilf  for  |6,- 
500.  After  entry  of  Judgment  tne  defendant 
appealed,  allying  error  in  all  the  matters  or 
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steps  in  tbe  trial  above  enumerated.  To  an- 
derstand  these  exceptions,  It  may  be  stated 
that  the  defendant  has  numbered  its  excep- 
tions from  1  to  48,  inclusive,  and  we  will 
treat  these  exceptions  in  the  same  way.  In- 
asmuch as  the  first  eight  exceptions  com- 
plain of  the  order  of  the  circuit  Judge  over- 
ruling the  demurrer,  it  will  be  proper  to  re- 
produce the  complaint,  which  is  as  follows: 

"(1)  That  the  defendant  Southern  Railway 
Company  is  a  railway  corporation  chartered 
under  the  laws  of  the  state  of  Virginia,  and 
as  such  is,  and  was  at  the  times  hereinafter 
mentioned,  doing  business  in  the  counties  of 
Spartanburg,  Greenville,  and  other  counties 
of  the  state  of  South  Carolina,  as  a  common 
carrier  of  passengers,  and  also  of  freight; 
running  its  railroad  track  and  trains,  both 
passenger  and  freight,  in  and  through  the 
said  counties  of  Spartanburg,  GreenvUle,  and 
other  counties  in  the  said  state. 

"(2)  That  the  defendants  J.  O.  Arwood 
and  J.  D.  Miller  are  now,  and  were  at  the 
dates  hereafter  mentioned,  citizens  and  resi- 
dents of  Greenville  county,  state  of  South 
Carolina.  ' 

"(3)  That  the  plaintiff  is  a  resident  of  the 
coun^  and  state  aforesaid,  is  thirty-five 
years  of  age,  and  has  a  wife  and  four  chil- 
dren dependent  upon  his  daily  labor  for  sup- 
port; his  eldest  child  being  twelve  years  of 
age. 

"(4)  That  since  December  8,  1901,  plaintiff 
was  in  the  employ  of  the  defendant  Southern 
Railway  Company,  and  was  on  that  day  as- 
signed the  duties  of  flagman,  and  on  the 
15th  day  of  August,  1902,  was  assigned  by 
defendant  to  duty  on  a  freight  train  belong- 
ing to  the  defendant  Southern  Railway  Com- 
pany, in  charge  of  its  agents  and  employes, 
known  as  second  section  of  No.  43,  and  run- 
ning between  Spencer,  North  Carolina,  and 
Greenville,  South  Carolina,  and  plaintiff  was 
assigned  the  duty  of  flagman  on  said  freight 
train. 

''(5)  That  plaintiff  entered  upon  and  per- 
formed the  duties  of  such  position,  and  on 
the  16th  day  of  August,  1902,  was  ordered  by 
the  conductor  in  charge  of  said  freight  train, 
and  whose  orders  he  was  required  to  obey, 
to  do  the  work  of  a  brakeman  on  the  said 
freight  train;  the  regular  brakeman  on  the 
said  train  having  been  assigned  other  duties. 

"(6)  That  while  the  said  freight  car  was  at 
the  station  known  as  Converse,  in  Spartan- 
burg county,  state  aforesaid,  the  right  arm 
of  plaintiff  was  crushed  by  a  collision  of  two 
freight  boxes,  whereby  plaintiff  suffered  great 
and  excruciating  pain  and  mental  anguish, 
and,  as  a  result,  lost  entirely  the  said  right 
arm,  which  had  to  be  amputated,  and  that 
said  collision  and  injury  which  plaintiff  sus- 
tained by  reason  thereof  were  due  to  the 
Joint  and  concurrent  negligence,  carelessness, 
and  fault  of  the  defendants,  and  to  their 
Joint  and  concurrent  recklessness,  careless- 
ness, willfulness,  and  wanton  disregard  of  the 
plaintiff's  rights  and  safety,  in  the  follow- 


ing manner,  to  wit:  That  between  Charlotte^ 
North  Carolina,  and  Greenville,  South  Caro- 
lina, at  the  said  station  of  Converse,  said 
freight  train  of  the  said  defendant  Southern 
Railway  Company  stopped  for  the  purpose 
of  shifting  to  the  side  track  of  the  said  de- 
fendant Southern  Railway  Company,  which 
side  track  was  upon  a  ste^  grade,  and  near 
the  main  line  of  defendant  company,  five 
freight  cars  or  boxes.  That  there  were  at 
that  time  standing  upon  the  side  track  three 
other  freight  cars  or  boxes,  and.  In  order  to 
prevent  the  said  cars  or  boxes  from  rolling 
down  the  said  deep  grade,  it  was  necessary 
to  couple  the  said  three  cars  or  boxes  to  be 
shifted  and  left  upon  the  said  side  track,  and 
this  plaintiff  was  directed  by  the  defendants 
to  make  the  said  coupling.  That  the  defend- 
ant J.  O.  Arwood  was  conductor,  and  the  de- 
fendant J.  D.  Miller  was  engineer,  upon  the 
said  fteight  train.  That  the  said  freight 
boxes  or  cars  were  provided  with  what  is 
commonly  known  as  automatic  couplers,  and, 
when  said  couplers  are  in  good  condition,  it  is 
unnecessary  for  one,  in  order  to  make  the 
said  coupling,  to  go  between  the  said  cars; 
but  the  said  couplers  worked  with  a  pin  and 
iron  crank,  the  handle  of  which  iron  crank 
projects  to  the  side  of  the  said  boxes  or 
cars,  and  the  said  pin  by  which  the  said 
cars  are  coupled  is  manipulated  by  using  the 
said  crank.  That  after  having  effectually 
made  one  coupling  between  the  said  cars,  as 
directed  by  the  defendants,  plaintiff  approach- 
ed to  make  the  other  coupling,  as  directed 
by  the  defendants;  and  before  doing  so  he 
warned  the  defendants  to  hold  said  car 
steady  until  he  (the  plaintiflT)  was  ready  to 
make  such  coupling,  and  until  plaintiff  should 
so  signify.  That,  when  plaintiff  reached  the 
said  car,  then  to  be  coupled,  he  ascertained 
that  the  coupling  pin  was  out  of,  and  lying 
upon,  the  drawhead  of  the  coupler,  and  there- 
by ascertained  that  the  said  coupler  was  out 
of  order,  in  that  when  the  said  coupler  is  in 
proper  condition  there  is  what  is  known  as 
a  cotter  pin  running  through  the  said  coup- 
ling pin  at  the  lower  end,  thereby  preventing 
it  from  being  drawn  entirely  out  of  the  said 
drawhead,  and  the  defendants  knew,  or  ought 
to  have  known,  that  the  said  coupling  pin 
was  out  of  order;  and  this  fact  made  it  nec- 
essary for  the  'plaintiff  to  go  between  the 
said  cars  for  the  purpose  of  adjusting  the 
said  pin  with  his  hand,  and  to  carry  out  the 
order  of  the  defendants,  since  he  could  not, 
while  it  was  in  that  position,  adjust  it  with 
the  iron  crank  above  described;  and  this 
plaintiff  went  between  the  said  cars  for  the 
purpose  of  adjusting  the  said  pin  in  order  to 
make  the  said  coupling,  and  as  he  was  di- 
rected by  the  said  defendants,  when  he  heard 
the  cars  of  said  train  in  motion  and  knocking 
together  before  he  had  effected  the  said  coup- 
ling, or  had  sufficient  time  to  do  so,  and,  in 
order  to  save  himself  from  being  crushed  be- 
tween the  said  cars,  the  plaintiff  attempted 
to  get  out  from  betwe^i  the  said  cars  on 
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which  he  was  engaged  in  the  work  of  coup- 
ling, and,  as  he  did  so,  hiB  right  arm  was 
caught  between  the  dead  blocks  of  the  said 
freight  cars,  between  which  he  was  standing, 
and  was  horribly  mangled.  That,  at  the  time 
plaintiff  heard  the  cars  in  motion,  he  liad 
only  time  to  go  between  the  cars,  and  had 
placed  his  left  hand  upon  the  iron  crank, 
and  his  right  hand  upon  the  pin,  for  the  pur- 
pose of  placing  it  in  the  proper  position,  and 
had  not  had  time  to  place  the  pin  In  proper 
position,  or  to  couple  the  said  cars.  That 
the  defendants,  by  their  joint  and  concurrent 
negligence,  and  by  their  joint  and  concurrent 
carelessness,  recklessness,  wantonness,  neg- 
ligence, and  willfulness,  backed  the  said  enr 
gine,  to  which  was  attached  the  said  freight 
cars,  without  any  signal  or  warning  from 
this  plaintiff,  and  without  giving  this  plain- 
tiff time  to  effect  the  coupling  of  the  said 
cars,  and  without  glTing  this  plaintiff  any 
notice  or  warning  whatsoever  that  the  said 
engine  and  cars  were  to  be  moved. 

**(7)  That,  in  consequence  of  the  said  in- 
jury, it  was  necessary  to  amputate  plaintilTs 
right  arm  just  below  the  elbow,  and  in  conse- 
quence of  the  said  injury  and  amputation 
plaintiff  has  suffered  great  mental  anguish 
and  pain,  and  has  been  deprived  of  the  use 
of  his  strong  right  arm  for  the  support  of 
himself  and  family,  all  to  his  damage  $15,- 
000." 

The  exceptions  are  as  follows,  as  relating 
to  the  demurrer: 

"(1)  The  error  of  the  presiding  judge  in 
overruling  the  demurrer  to  the  complaint 
upon  the  ground  that  it  did  not  state  facts 
sufUdent  to  constitute  a  cause  of  action. 

"(2)  EJrror  of  the  presiding  judge  in  not  sus- 
taining the  first  ground  of  demurrer  to  the 
complaint,  which  was  as  follows:  *The  com- 
plaint does  not  show  negligence  on  the  part 
of  the  defendants,  or  either  of  them.' 

••(3)  Krror  of  the  presiding  judge  in  not 
sustaining  the  second  ground  of  demurrer  to 
the  complaint,  which  was  as  follows:  The 
complaint  shows  contributory  negligence  on 
the  part  of  plaintiff.' 

"(4)  Error  of  the  presiding  judge  in  not 
sustaining  the  third  ground  of  demurrer  to 
the  complaint,  which  was  as  follows:  *So  far 
as  the  allegation  of  negligence  in  regard  to 
the  absence  of  the  cotter  pin  (defective  ma- 
chinery appliances)  is  concerned,  the  com- 
plaint does  not  show  that  the  injury  com- 
plained of  resulted  therefrom  as  a  proximate 
cause  thereof.' 

"(5)  Error  of  the  presiding  judge  in  not 
sustaining  the  fourth  ground  of  demurrer  to 
the  complaint,  which  was  as  follows:  'So  far 
as  the  allegation  of  negligence  in  regard  to 
the  backing  of  the  engine  without  signal, 
warning,  or  notice  is  concerned,  the  com- 
plaint shows  that  this  was  the  act  of  the  en- 
gineer or  conductor,  or  both.  It  was  there- 
fore the  negligence  (if  any  at  all)  of  the  serv- 
ant or  servants  of  the  railway  company,  for 
which  the  railway  company,  in  a  proper  ac- 


tion, may  be  held  responsible.  This  action, 
however,  is  based  upon  an  allegation  of  joint 
and  concurrent  tort  on  the  part  of  master 
and  servant  To  constitute  such  a  tort,  it 
must  appear  that  the  master  and  servant 
each  had  a  direct  share  therein;  that  they 
each  actually  participated  therein.  The  im- 
puted liability  of  the  master  for  the  wrong 
of  the  servant,  in  which  the  master  has  not 
participated,  and  which  he  neither  author- 
ized nor  ratifled,  does  not,  in  connection  with 
the  persona]  liability  of  the  servant  for  the 
wrong,  presoit  a  case  of  joint  and  concur- 
rent tort.' 

"(6)  Error  of  the  presiding  judge  in  not 
sustaining  the  fifth  ground  of  demurrer  to 
the  complaint,  which  was  as  follows:  The 
complaint  alleges  an  act  of  negligence  on  the 
part  of  the  master  (failure  to  provide  suitable 
appliances),  and  an  act  of  negligence  on  the 
part  of  the  servant  or  servants  (backing  the 
engine  without  notice,  signal,  or  warning). 
It  does  not  charge  any  participation  by  either 
in  the  negligence  of  the  other,  and  therefore 
does  not  present  a  case  of  joint  and  concur- 
rent tort.' 

"(7)  Error  of  the  presiding  judge  in  not 
sustaining  the  sixth  ground  of  demurrer  to 
the  complaint,  which  was  as  follows:  'The 
principles  contended  for  in  specification  4  are 
particularly  applicable  to  the  charge  of  joint 
willful  tort  The  master  cannot  be  held  lia- 
ble jointly  with  the  servant  for  the  willful 
tort  of  the  servant  unless  the  master  author- 
ized or  ratified  it' 

"(8)  Error  of  the  presiding  judge  in  not 
sustaining  the  seventh  ground  of  demurrer 
to  the  complaint,  which  was  as  follows:  The 
complaint  alleges  that  the  acts  of  the  de- 
fendants complained  of  were  both  negligent 
and  willful.  This  is  an  impossibility.  Neg- 
ligence and  willfulness  are  the  opposites  of 
each  other.' " 

(1)  This  exception  is  too  generaL  It  Is 
therefore  overruled. 

(2)  It  seems  to  us  that  the  allegations  of 
the  complaint  directly  charge  negligence  to 
the  defendants,  both  jointly  and  severally.  It 
alleges  directly  that  the  master  erred  in 
keeping  the  plaintiff  supplied  with  proper 
machinery,  and  in  keeping  such  machinery  in 
proper  repair.  The  conductor  was  acting  di- 
rectly for  the  master  when  he  failed  to  notice 
the  want  of  any  signal  from  the  servant  be- 
fore ordering  its  train  to  move  back.  This 
exception  is  overruled. 

(3)  No  doubt,  the  exception  relies  at  this 
point  upon  the  failure  in  the  plaintiff  to  car- 
ry out  the  rule  of  defendant  which  forbids 
the  servant  from  going  between  the  cars  to 
couple  cars.  But  the  allegations  of  the  com- 
plaint cure  this  apparent  difficulty,  when  the 
presence  and  directions  of  the  conductor  as 
vice  principal  are  remembered.  This  excep- 
tion Is  overruled. 

(4)  A  little  reflection  will  show  that  this 
exception  cannot  be  sustained.  The  com- 
plaint in  paragraph  6  is  careful  so  to  link 
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the  causes  of  the  Injury  that  the  absence  of 
the  cotter  pin  from  Its  proper  place  is  not 
made  the  causa  causans  of  his  injuries.  It 
was  a  matter  for  the  jury  to  determine 
whether  any  or  all  of  the  acts  of  the  de- 
fendants, viewed  jointly  or  separately,  waa 
the  proximate  cause  of  plaintltTs  injuries. 
The  quotations  of  authorities  may  include 
Pickens  v.  S.  C.  &  G.  R.  R.,  54  S.  O.  498, 
la  8.  B.  567;  Marsh  y.  Western  Union  Tel. 
Ck»^  65  a  O.  430,  43  8.  B.  953. 

The  fifth,  siztii,  and  seventh  exceptions  are 
conclusively  answered  by  the  recent  decisions 
of  Schumpert  v.  R.  R.,  65  S.  G.  832,  43  S. 
B.  818;  Gardner  v.  Southern  Ry.  Go.,  65  S. 
G.  341,  43  &  B.  816.  The  appellant,  in  his 
argument,  says:  "They  appear  to  be  con- 
cluded, 80  far  as  this  court  is  concerned. 
•  •  •  We  do  not  waive  them."  It  de- 
dinei  to  argue  these  exertions,  and  we 
think  very  properly  so.  These  exceptions  are 
overruled. 

(8)  The  appellant  concedes  that  this  ex* 
ception  is  concluded  by  the  case  of  Schum- 
pert V.  R.  Go.,  supra,  and  formally  abandons 
the  same.  Hence  we  sustain  the  circuit  judge 
in  overruling  the  demurrer. 

2.  The  single  exception  as  to  alleged  error 
of  the  circuit  judge  in  sustaining  plaintifTs 
objection  to  the  question  asked  plaintifT  by 
defendant  is  in  these  words:  "(9)  Brror  of 
the  presiding  judge  in  sustaining  plaintiff's 
objection  to  the  following  question  asked  the 
plaintiff  by  defendants'  counsel:  'Don't  you 
know  that,  if  you  had  reported  that  [fact 
that  the  pin  was  out  of  order]  to  the  con- 
ductor, this  accident  would  not  have  occur- 
red? The  question  was  competent  and  rele- 
vant. It  was  plaintiff's  duty,  under  rule  12, 
to  report  said  defect,  and  his  knowledge  of 
the  rule  and  its  purpose  had  material  bearing 
upon  defendants*  plea  of  contributory  negli- 
gence." This  exception  cannot  be  sustained. 
Appellant  did  not' argue  it  It  was  purely 
asking  for  an  opinion.  How  did  witness 
know  what  effect  such  a  report  by  him  to 
the  conductor  would  produce?  It  is  over- 
ruled. 

3.  We  win  next  consider  the  group  of  ex- 
ceptions relating  to  the  nonsuit  that  was  re- 
fused. 

"(10)  Error  of  presiding  judge  in  overruling 
the  first  ground  of  defendant's  motion  for  a 
nonsuit,  as  follows:  *The  alleged  negligence 
in  regard  to  the  absence  of  the  cotter  pin  (de- 
fective machinery  appliances)  is  not  shown, 
but  any  testimony  tending  to  establish  that 
fact,  to  have  been  a  proximate  cause  of  the 
Injury  complained  of.' 

"(11)  Error  of  the  presiding  judge  in  over- 
ruling the  second  ground  of  defendant's  mo- 
tion for  a  nonsuit,  as  follows:  *The  testi- 
mony shows  that  the  proximate  cause  of  the 
injury  was  the  plaintiff's  voluntary  and  un- 
necessary exposure  of  his  person  to  the  mov- 
ing cars.' 

"(12)  Brror  of  the  presiding  judge  in  over- 
ruling the  third  ground  of  defendant's  motion 


for  nonsuit,  as  follows:  Tb»  complaint  al* 
leges  the  plaintiff's  injuries  were  caused  by 
the  joint  and  concurrent  tort  of  the  defend- 
ants. The  evidence  does  not  tend  to  sustain 
this  allegation.  On  the  contrary,  if  it  tends 
to  show  any  actionable  negligence,  it  is  the 
negligence  of  either  the  engineer  or  conduct- 
or, for  which.  In  a  proper  action,  the  defend- 
ant company  may  be  held  liable,  but  which 
does  not  make  out  a  case  of  joint  and  con- 
current tort.' 

"(18)  Error  of  the  presiding  judge  in  over- 
ruling the  fourth  ground  of  the  defendants' 
motion  for  a  nonsuit,  as  follows:  'The  plain- 
tiff having  alleged  a  joint  and  concurrent 
tort  of  all  the  defendants,  the  defendant 
Southern  Railway  Gompany  has  been  de- 
prived of  the  privilege  of  removing  this  cause 
to  the  United  States  court  He  should  be 
required  to  prove  the  facts  alleged.  To  allow 
him  to  proceed  in  the  state  court  without 
some  evidence  of  this  fact  would  deprive  the 
defendant  of  a  substantial  right  guarantied 
by  the  Gonstitution  of  the  United  States.' 

"(14)  Error  of  the  presiding  judge  in  over- 
ruling the  fifth  ground  of  defendants'  mo- 
tion for  a  nonsuit  as  follows:  To  allow  the 
plaintiff,  after  alleging  a  Joint  and  concurrent 
tort  by  the  railway  c(»npany  and  Its  serv- 
ants, to  recover  without  evidence  of  such 
joint  and  concurrent  tort  but  simply  on  evi- 
dence of  a  negligent  act  of  the  servant  la 
which  the  master  did  not  participate,  and 
which,  he  neither  authorized  nor  ratified, 
would  deprive  the  defendant  railway  com- 
pany of  its  property  without  due  process  of 
law,  contrary  to  amendment  14,  Gonstitution 
of  the  United  States,  for  this  reason:  It 
would  deprive  said  company  of  the  right  of 
reimbursement  from  the  defaulting  servant 
which  would  otherwise  exist' 

"(15)  Error  of  the  presiding  Judge  In  over- 
ruling the  sixth  ground  of  defendants'  mo- 
tion for  a  nonsuit;  as  follows:  The  defend- 
ant company  is  not  liable  in  punitive  dam- 
ages for  a  willful  tort  of  one  of  its  serv- 
ants. To  hold  otherwise  would  deprive  said 
company  of  its  property  without  due  process 
of  law,  contrary  to  the  Gonstitution  of  South 
Garollna,  and  article  14  of  the  amendments 
to  the  Gonstitution  of  the  United  States.' 

"(16)  Error  of  the  presiding  Judge  in  over- 
ruling the  seventh  ground  of  defendants' 
motion  for  a  nonsuit^  as  follows:  'Even  If 
the  evidence  tends  to  show  an  act  of  negli- 
gence <Hi  the  part  of  the  master  (defective 
appliance),  and  an  act  of  negligence  <m  the 
part  of  the  servant  or  servants  (backing  the 
train  without  notice,  etc.).  It  does  not  tend  to 
show  any  participation  by  either  in  the  act 
of  the  other,  and  therefore  does  not  present 
a  case  of  joint  and  concurrent  tort' 

"(17)  Brror  of  the  presiding  judge  In  over- 
ruling the  eighth  ground  of  the  defendants* 
motion  for  a  nonsuit,  as  follows:  The  testi- 
mony does  not  tend  to  show  any  negligence, 
as  alleged,  on  the  part  of  the  engineer;  and 
even  if  It  shows  negligence,  as  alleged,  on 
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tbe  part  of  the  company,  the  action  bdng 
based  upon  an  alleged  joint  concurrent  tort 
of  the  defendants,  It  mnat  for  this  reason 
fall.' 

"(18)  Error  of  the  presiding  Judge  In  over- 
ruling  the  ninth  ground  of  the  defendants' 
motion  for  a  nonsuit,  as  follows:  The  tes- 
timony does  not  tend  to  show  any  negligence 
on  the  part  of  the  engineer.' 

"(19)  Error  of  the  presiding  judge  In  over- 
ruling the  tenth  ground  of  the  defendants' 
motion  for  a  nonsuit,  as  follows:  The  evi- 
dence shows  that  the  defect  In  the  coupler 
was  known  by  the  plaintiff  before  he  attempt- 
ed to  go  In  between  the  cars.' 

"(20)  Error  of  the  presiding  judge  In  hold- 
ing: *1  am  bound  by  the  decision  of  the  Su- 
preme Court  of  this  state,  and  I  will  overrule 
the  motion  for  a  nonsuit' " 

Before  passing  upon  these  exceptions,  It 
might  be  well  to  state  that  the  appellant  con- 
siders that  the  exceptions  numbered  12,  IS, 
14, 16,  and  17,  including,  as  they  do,  the  ques- 
tion, in  various  phases,  of  the  joint  liability 
of  master  and  servant  for  the  single  tort  of 
the  servant,  are,  or  seem  to  be;  concluded, 
BO  far  as  this  court  Is  concerned,  by  the  recent 
decisions  of  Schumpert  v.  Railway  Go.,  su- 
pra, and  Gardntf  v.  Railway  Co.,  supra.  The 
appellant  does  not  waive  them,  but  has  de- 
clined to  argue  them.  This  Is  a  wise  step  on 
it0  part,  for  we  hold  that  these  decisions,  so 
recently  made,  are  conclusive  as  to  these  ex- 
ceptions. So,  therefore,  we  overrule  said  ex- 
ceptions numbered  12,  13,  14,  16,  and  17. 
We  will  now  examine  the  remaining  excep- 
tions, under  the  head  of  nonsuit: 

(10)  We  have  ahready  held  that,  under  the 
allegations  of  the  complaint,  the  absence  of 
the  cotter  pin  was  not  alone,  of  itself,  the 
proximate  cause  of  plalntlfTs  Injuries.  It 
was  to  be  taken  by  the  jury,  under  the  testi- 
mony here  offered  by  the  plaintiff,  as  one  of 
the  elements  of  the  proximate  cause  of  such 
injuries.  There  was  testimony  offered  by 
the  plaintiff  In  this  matter.  Hence  the  circuit 
judge  was  precluded,  under  many  decisions 
of  this  court  on  the  subject  of  nonsuits,  from 
granting  the  nonsuit  as  here  suggested.  Ex- 
ception overruled. 

(11)  We  do  not  regard  that  the  testimony 
shows  that  the  proximate  cause  of  plaintiff's 
injuries  was  the  plaintiff's  voluntary  and  un- 
necessary exposure  of  his  person  to  the  mov- 
ing cars.  We  distinctiy  remember  that  the 
testimony  tended  to  show  that  there  were  co\ 
operating  causes  for  these  injuries.  It  was 
shown,  or,  rather,  there  was  testimony  offer- 
ed tending  to  show,  that  the  conductor  order- 
ed this  servant  (the  plaintiff)  to  couple  those 
cars;  that  such  conductor,  in  this  matter, 
represented  the  master;  that  the  servant 
called  to  such  conductor  to  hold  fast  the  train 
until  he  signaled;  that  this  servant  did  not 
signal  the  conductor  to  move  the  train;  that 
It  was  under  these  circumstances  that  the 
train  was  moved  so  that  the  two  cars  bump- 
ed against  each  other,  thus  causing  his  In- 
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juries;  that,  when  the  cotter  pin  was  out  of 
its  place,  it  would  be  necessary  for  a  serv- 
ant to  go  between  the  cars  to  arrange  it; 
that  it  was  neoessaiy  to  go  between  the  cars 
to  open  the  Instrument  by  which  the  coupling 
was  to  be  made.  This  exception  is  overruled. 
(15)  We  think  the  decisions  of  the  state 
hold  an  opposing  view.  It  has  been  held  in 
this  state  that  the  master  is  liable  for  the 
willful  torts  of  its  servants,  without  the  mas- 
ter authorizing  or  ratifying  such  torts.  It 
ought  to  exist  when  these  torts  occur  while 
such  servants  are  carrying  out  the  directions 
or  plans  of  the  master.  Cobb  v.  R.  Ca,  37 
S.  C.  194,  15  S.  E.  878;  Skipper  v.  OUfton 
Manufacturing  Oo.,  58  8.  C.  143,  36  S.  E. 
609.  And  there  are  other  cases  to  tbe  same 
effect    This  exception  Is  overruled. 

(18)  It  must  be  remembered  that  the  com- 
plaint charged  a  joint  and  several  tort 
There  was  testimony  as  to  what  the  engineer 
did.  He  certainly  moved  the  engine.  Being 
testimony  in  the  case  connecting  the  en- 
gineer with  the  wrong  alleged  by  the  plain- 
tiff, it  was  not  the  circuit  judge's  duty  to 
pass  upon  the  sufficiency  of  such  testimony. 
This  exception  is  overruled. 

(19)  Suppose  the  plaintiff  saw  that  the  cot* 
ter  pin  was  out  of  its  place;  the  circuit 
judge  was  bound  by  the  case  of  Youngblood 
V.  R.  Co.,  60  S.  C  at  page  22,  38  S.  E.  236, 
86  Am.  St  Rep.  824,  where  it  is  said:  "Fur- 
thermore, the  only  fact  upon  which  the  de- 
fendant relied  to  show  that  the  plaintiff  did 
not  act  with  due  care  was  that  he  voluntarily 
operated  the  appliances  after  the  knowledge 
of  their  unsafe  condition,  and,  as  we  have 
stated,  this  could  not  defeat  his  action."  Be- 
sides, it  is  provided  in  the  Constitution  of 
1896:  "Knowledge  by  any  employd  Injured 
of  the  defective  or  unsafe  character  or  con- 
dition of  any  machinery,  ways  or  appliances, 
shall  be  no  defense  to  an  action  for  Injury 
caused  thereby."  Section  15,  art  9.  Besides, 
a  railroad  employ^  may  recover  for  injuries 
caused  by  the  carelessness  of  a  fellow  serv- 
ant directing  him.  Bussey  v.  R.  Ck>.,  62  S. 
O.  438,  30  S.  E.  477;  Wilson  v.  By.  Co.,  51 
S.  a  79,  28  S.  E.  91;  Bodle  v.  R.  Co.,  61  S. 
C.  468,  39  S.  E.  716.  This  exception  is  over- 
ruled. 

(20)  The  circuit  judge  was  quite  correct  In 
declaring  that  he  was  bound  by  the  decision 
of  the  Supreme  Court  Being  the  court  of 
last  resort  in  this  state,  as  is  the  Supreme 
Court  its  decisions  govern  the  members  of 
that  court  and  all  other  persons  in  authority, 
as  well  as  other  people.  This  exception  is 
overruled. 

We  have  thus  passed  upon  all  the  phases 
of  nonsuit  as  here  presented.  We  sustain  the 
circuit  Judge  in  refusing  such  motion. 

4.  We  will  next  consider  the  group  of  ex- 
ceptions relating  to  the  alleged  errors  of  the 
circuit  judge  in  his  clmrge  to  the  jury: 

"(21)  Error  of  the  presiding  judge  in  chai> 
ging  the  jury  as  follows:  The  law  requires 
them  [railroads]  to  keep  suitable  appliances 
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for  rmmlnff  such  trains^  and  to  keep  them  in 
good  condition.  I  charge  you  that  any  rail- 
road engaged  In  running  trains  from  state  to 
8tate»  nnder  the  law,  they  are  required  to 
have  automatic  coupling;  and  I  charge  you, 
further,  that  they  are  required  to  keep  these 
appliances  In  good  order— that  Is,  In  safe  and 
suitable  order.'  The  error  consisting  In  this: 
First  The  duty  of  a  master  to  a  serrant  Is  to 
exercise  ordinary  care  In  keeping  machinery 
and  appliances  In  order.  The  charge  of  the 
Judge  Imposes  this  duty  absolutely  upon  the 
railway  company,  practically  making  it  a 
guarantor  of  the  safe  and  suitable  condition 
of  the  coupling  apparatus.  Second.  The  car 
upon  which  the  defective  coupler  was,  is 
shown  by  the  testimony  to  have  been  an 
empty  car  on  the  side  track,  not  used  to 
move  interstate  commerce.  The  act  of  Con- 
gress, therefore,  did  not  apply  to  it  (This 
subdivision  Is  an  amendment  to  the  excep- 
tions, and  was  allowed  by  respondent  upon 
condition  that  it  be  accompanied  with  the 
statement  that  the  point  was  not  raised  be- 
fore the  circuit  judge  that  the  act  of  Con- 
gress did  not  apply  to  the  cars  on  side  track.) 
"(22)  Error  of  the  presiding  Judge  in  char- 
ging the  Jury  as  follows  (the  same  being  No. 
1  of  the  plaintiff's  request):  'By  an  act  of 
Congress  It  is  provided  [Act  March  2,  1893,  c 
196,  S  1,  27  Stat  531  (U.  S.  Comp.  St  1901.  p. 
3174)]  that  "on  and  after  the  first  day  of 
January,  1898,  it  shall  be  unlawful  for  any 
common  carrier  engaged  In  Interstate  com- 
merce to  haul,  or  to  permit  to  be  hauled  or 
used,  on  Its  line  any  car  used  in  moving  in- 
terstate traffic,  not  equipped  with  couplers 
coupling  automatically  by  impact,  and  which 
can  be  uncoupled  without  the  necessity  of 
men  going  between  the  ends  of  the  cars." 
I  charge  that  if  you  believe  the  defendant 
railway  company  was  a  common  carrier  en- 
gaged in  Interstate  commerce,  and  was  using 
for  the  purpose  of  moving  Interstate  traffic 
the  cars  mentioned  in  the  complaint  as  caus- 
ing the  plaintiff's  injury,  and  that  said  cars 
were  not  equipped  with  couplers  coupling 
automatically  by  impact,  so  as  to  obviate  the 
necessity  of  plaintiff  going  between  them  to 
effect  the  coupling,  such  failure  to  provide 
such  automatic  couplers  was  negligence  on 
the  part  of  the  railway  company,  which  neg- 
ligence continued  up  to  the  v^y  moment  of 
the  collision,  if  you  believe  there  was  such  a 
collision,  and  injury  in  consequence  thereof; 
and,  if  you  believe  that  such  negligence  was 
the  proximate  cause  of  such  injury,  your  ver- 
dict should  be  for  the  plaintiff.  The  rule  of 
the  defendant  company  forbidding  employes 
going  between  cars  for  the  purpose  of  coup- 
ling or  uncoupling  them  may  be  waived  by  it 
I  charge  you  that  the  conductor  is  the  repre- 
sentative of  the  railway  company,  and,  if 
said  company  fails  to  furnish  appliances  to 
brakemen  by  means  of  which  they  may  ef- 
fect said  coupling  without  going  between  the 
cars,  or  furnish  them  appliances  which  make 
Jit  necessary  for  them  to  go  between  the  cars 


to  perform  the  work  required  of  theniv  and 
without  objection,  then  it  is  for  yon  to  say 
whether  or  not  such  conduct  on  the  part  of 
the  railway  company  amounts  to  a  wairer  d 
the  said  rule;  and.  If  you  do  find  that  it 
amounts  to  waiver,  then  I  charge  you  that  in 
such  a  case  the  railway  company  cannot  in- 
voke the  said  rule  in  its  behalf.'  The  errors 
consisting  in:  (a)  The  act  of  Congress  applies 
only  when  the  railway  company  fails  to  use 
cars  equipped  with  automatic  couplers.  It 
does  not  apply  where  the  railway  company 
has  equipped  its  cars  with  such  couplers,  one 
of  which  is  temporarily  out  of  repair.  The 
complaint  alleges,  and  the  plaintiff's  evidence 
shows,  that  the  cars  were  equipped  with  au- 
tomatic couplers,  but  that  one  of  them  was 
temporarily  out  of  repair;  that  it  could  have 
been  repaired  in  two  minutes.  The  question, 
therefore,  was  wheth^  the  railway  company 
had  violated  its  duty  to  exercise  ordinary 
care  in  keeping  the  coupler  in  r^air,  and  not 
whether  it  had  complied  with  the  act  of  Con- 
gress. The  latter  had  no  application  to  the 
case,  (b)  It  was  error  to  charge  that  the 
failure  to  provide  automatic  couplers  was 
negligence,  which  continued  up  to  the  very 
moment  of  the  collision,  for  the  reason  that 
rule  12  made  it  the  duty  of  the  plaintiff  to 
examine  the  coupler,  and,  if  defective,  report 
such  fact  immediately.  The  plaintiff  admit- 
ted that  he  knew  it  was  defective  before  he 
attempted  to  make  the  coupling,  (c)  The  act 
of  Congress  requires  that  the  cars  be  equip- 
ped with  couplers  coupling  automatically  by 
impact,  and  which  can  be  uncoupled  without 
the  necessity  of  men  going  between  the  ends 
of  the  cars.  It  does  not  require  that  they 
be  so  arranged  as  to  obviate  the  necessity  of 
men  going  between  the  ends  of  the  cars  for 
the  purpose  of  adjusting  the  knuckles  for  a 
coupling.  The  charge  of  the  Judge  stamped 
It  as  negligence  if  the  plaintiff,  in  order  to 
make  a  coupling  or  to  adjust  the  knuckles, 
had  to  go  between  the  ends  of  the  cars. 

"(23)  Error  of  the  presiding  Judge  in  char- 
ging the  Jury  as  follows  (the  same  being  No. 
2  of  the  plaintiff's  requests):  'I  charge  you 
that  it  was  the  duty  of  the  railway  company 
in  this  case  to  furnish  the  plaintiff  with  safe 
and  suitable  appliances  with  which  to  per- 
form the  work  required  of  him,  and  also  see 
that  the  same  were  kept  in  proper  repair, 
and  if  this  duty  was  negligentiy  performed, 
and  the  plaintiff  sustained  any  injury  there- 
by, the  railway  company  is  responsible  in 
damages.  I  charge  you  that,  provided  the 
negligence  of  the  railway  company  was  the 
direct  and  proximate  cause  of  the  injury,  and 
the  plaintiff  did  not  contribute  to  the  dhrect 
and  proximate  cause  of  the  injury.'  The  er- 
ror consisting  in  this:  The  duty  of  a  master 
to  a  servant  is  to  exercise  ordinary  care  in 
keeping  machinery  and  appliances  In  repair. 
The  charge  Imposes  this  duty  absolutely  upon 
the  railway  company,  practically  making  it  a 
guarantor  of  the  safe  and  suitable  condition 
of  the  coupling  apparatus. 
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''(24)  Brror  of  tbe  presiding  Judge  In  cbar^ 
ging  the  jury  as  follows  (tbe  same  being  No. 
3  of  plaintiff's  requests):  'I  cbarge  yon  that 
the  risk  which  a  railway  employ^  assumes 
when  be  enters  tbe  employ  of  a  railway 
company  does  not  extend  to  such  risks  as  be 
is  exposed  to  by  reason  of  defective  machin- 
ery or  appliances.'  The  error  consisting  In 
this:  An  employ^  assumes  all  risks  except 
those  which  flow  from  the  master's  negli- 
gence in  his  duty  in  furnishing  safe  ma* 
chinery,  and  in  keeping  the  same  in  repldr. 
The  cbarge  was  erroneous  in  not  so  stating. 

''(25)  Brror  of  the  presiding  judge  in  char- 
ging the  jury  as  follows  (the  same  being  No. 
6  of  plaintiffs  requests):  'I  charge  you  that 
contributory  negligence  on  the  part  of  tbe 
servant,  by  using  appliances  obviously  de- 
fective, furnished  by  a  railway  company,  is 
no  longer  of  force  in  South  Carolina,  under 
the  Constitution  of  1895.'  The  error  consist- 
ing in  this:  Tbe  defendant  contended  that, 
under  rule  12,  it  was  the  duty  of  the  plain- 
tiff to  examine  the  coupler  before  attempting 
to  effect  the  coupling,  and  to  report  any  de- 
fect therein  Immediately.  The  charge  elimi- 
nated this  defense. 

"(26)  Error  of  the  presiding  judge  in  char- 
ging the  jury  as  follows  (the  same  being 
No.  7  of  plaintiff's  requests):  'The  fact  that 
the  servant's  work  is  done  in  tbe  presence 
and  under  the  immediate  direction  of  the 
master's  foreman,  or  the  conductor  in  this 
case,  is  equivalent  to  the  assurance  by  the 
master  that  the  servant  may  safely  proceed 
to  do  the  work  required  of  him,  and  he  Is 
therefore  not  bound  in  such  a  case  to  search 
for  danger.  He  may  rely  for  his  safety  upon 
the  conduct  of  the  conductor.'  The  ^ror  con- 
sisting in  this:  (a)  It  is  a  cbarge  upon  the 
f^cts,  in  violation  of  Const  art.  5,  §  26.  (b) 
It  erroneously  assumes  that  it  was  the  con- 
ductor's duty  to  inspect  the  coupling,  (c)  It 
excludes  from  the  jury  inquiry  as  to  the 
manner  in  which  the  plaintiff  may  have  done 
the  work,  (d)  Under  rule  12,  it  was  plain- 
tiff's duty  to  examine  the  coupler  and  report 
defects  immediately,  (e)  It  relieves  the  plain- 
tiff from  the  obligation  to  exercise  ordinary 
care  in  avoiding  danger,  (f)  It  erroneously 
declares  that,  no  matter  what  the  conditions 
are— whether  known  to  the  conductor  or  not— 
tbe  plaintiff  may  blindly  go  ahead  and  do 
what  he  is  told  to  do.  (g)  It  states  an  er- 
roneous principle  of  law.  (h)  It  destroys  the 
defense  of  contributory  negligence  and  of 
sole  negligence  of  the  plaintiff. 

"(27)  Error  of  the  presiding  judge  in  char- 
ging tbe  jury  as  follows  (the  same  being  No. 
8  of  the  plaintiff's  requests):  *I  cbarge  you 
tbat  a  rule  forbidding  railway  employes  go- 
ing between  railway  cars  in  motion,  for  the 
purpose  of  coupling  or  uncoupling  them,  or 
where  attached  to  an  engine,  within  itself, 
is  a  reasonable  requirement;  but  such  rule 
must  be  taken  with  tbe  qualification  that 
tbe  company  will  provide  otbar  means  for 
performing  the  necessary  service,  and,  if  it 


fails  to  do  this,  tbe  mle  Is  no  protection  to 
the  company  against  liability  for  damages  for 
injury  sustained  in  doing  the  work  required 
to  be  done,  and  in  the  performance  of  which 
said  rule  is  violated.'  The  error  consisting  in 
this:  The  rule  prohibits  the  brakemen  from 
going  between  the  cars  while  coupling  or  un- 
coupling them,  either  (1)  while  the  cars  are 
in  motion;  or  (2)  while  an  engine  is  attached 
to  them.  The  charge  declares  that  when  the 
brakeman  is  injured  while  violating  this  mle, 
in  either  particular,  the  company  cannot  in- 
voke the  rule  in  its  defense  unless  it  has 
provided  other  means  for  the  service,  which 
renders  it  unnecessary  for  the  brakeman  to 
go  between  the  cars.  In  this,  error  is  as- 
signed. As  applied  to  (1),  it  means  either 
that  the  company  must  stop  the  cars,  or  that 
it  must  provide  means  for  the  brakemen  to 
make  tbe  coupling  without  going  between 
the  cars  while  they  are  in  motion.  If  the 
former,  the  means  were  at  hand.  All  that 
was  necessary  was  a  word  from  the  brake- 
man.  If  the  latter,  it  presents  the  anomaly 
of  requiring  the  company  to  furnish  the 
means  of  performing  the  service  in  a  way 
prohibited  by  it  As  applied  to  (2),  the  same 
objections  apply  mutatis  mutandis.  The 
charge  is  erroneous  for  another  reason:  The 
plaintiff  had  stipulated  in  form  607  that  he 
would  not  violate  this  rule,  and  would  not 
obey  any  order  to  that  effect  Apd  for  tbe 
further  reason:  The  conditions  which  made 
it  apparently  necessary  for  the  plaintiff  to 
violate  the  rule  may  have  been  brought  about 
by  the  negligence  of  a  fellow  servant  of  the 
plaintiff. 

"(28)  Error  of  tbe  presiding  judge  in  char- 
ging the  jury  as  follows  (the  same  being 
No.  11  of  the  plaintiirs  requests):  *I  charge 
you  that  the  rule  of  the  railway  company 
with  reference  to  coupling  or  uncoupling  cars 
with  a  pin  and  stick  while  the  can  are  at- 
tached to  an  engine  or  in  motion  has  no  ap- 
plication to  a  case  where  tbe  master  fails  to 
furnish  to  tbe  servant  a  pin  and  stick  suffi- 
cient to  effect  the  said  coupling.'  The  error 
consisting  in  this:  It  should  have  been  left 
to  the  jury  to  say  whether  or  not  the  plain- 
tiff had  obligated  himself,  under  rule  10  and 
form  607,  to  supply  himself  with  a  stick, 
even  if  it  was  not  the  duty  of  the  court  to 
so  construe  the  rule  and  form,  which  de- 
fendant claims. 

"(29)  Error  of  the  presiding  judge  in  char- 
ging the  jury  as  follows  (the  same  being  No. 
14  of  the  plaintiff's  requests):  'If  the  jury 
find  that  tbe  rule  forbidding  the  going  be- 
tween the  cars  in  motion  or  when  attached 
to  an  engine,  and  forbidding  the  setting  of 
pins  and  Unks  except  with  a  stick,  was  adopt- 
ed by  defendant  railway  company  when  a 
method  of  coupling  cars  prevailed  by  the  use 
of  ti  pin  and  link,  and  if  the  jury  find  that 
the  said  method  of  coupling  cars  has  been 
superseded  by  a  method  whereby  no  pins 
need  be  set,  or  pins  and  links  need  be  used, 
then  it  is  for  the  jury  to  say  whether  or  not 
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said  role  was  at  the  time  of  the  iDjtiry  com- 
plained of  in  force,  and  whether  or  not  plain- 
tiff was  then  bound  by  the  oame.'  The  error 
consisting  in  this:  No  matter  what  system 
may  have  been  adopted,  the  danger  of  going 
between  the  cars  while  making  a  coupling 
was  great,  and  the  company  had  the  right 
to  provide  by  rule  and  contract  against  it. 
The  charge  makes  this  right  depend  upon  the 
continuance  of  the  link  and  pin  method  of 
coupling. 

"(30)  Error  of  the  presiding  Judge  in  diar- 
ging  the  Jury  as  follows  (the  same  being  No. 
21  of  the  plaintiff's  requests  to  charge):  'No^ 
withstanding  plaintiff  has  alleged  in  his  com- 
plaint Joint  and  concurrent  negligence  on  the 
part  of  all  the  defendants,  I  charge  you  that 
if  the  proof  fails  to  show  such  Joint  and  con- 
current negligence  on  the  part  of  all  the  de- 
fendants, yet  shows  negligence  on  the  part 
of  one  or  more  of  the  defendants,  which  neg- 
ligence resulted  in  Injury  to  plaintiff,  as  the 
sole  and  proximate  cause  thereof,  then  you 
may  find  a  veidict  against  such  defendant  or 
defendants  as  the  proof  shows  was  guilty  of 
such  negligence.'  The  error  consisting  in 
this:  (a)  By  the  simple  allegation  of  Joint 
and  concurrent  tort,  the  defendant  Southern 
Railway  Company,  a  foreign  corporation, 
has  been  deprived  of  the  right  to  remove  the 
cause  to  the  federal  court  The  plaintiff 
should  prove  the  allegations  of  his  com- 
plaint To  allow  a  recovery  against  one  only 
of  several  alleged  tort  feasors  put  it  In  the 
power  of  the  Jury  to  do  as  they  did— find 
against  the  railway  company,  and  in  favor 
of  the  servants  whose  negligence  is  alleged 
to  have  caused  the  injury.  The  defendant 
railway  company  is  thus  deprived  of  a  sub- 
stantial right— that  of  removal— guarantied 
by  the  Ck)nstitution  and  laws  of  the  United 
States,  (b)  A  plaintiff  has  no  right  to  come 
into  court  upon  one  alleged  cause  of  action 
—for  instance,  a  Joint  and  concurrent  tort— 
and  recover  upon  proof  of  a  several  tort 

"(31)  Error  of  the  presiding  Judge  In  re- 
fusing the  defendants'  first  request  to  charge, 
as  follows:  'The  plaintiff  having  alleged  a 
Joint  and  concurrent  tort  of  the  defendants, 
the  defendant  Southern  Railway  Gompany, 
a  foreign  corporation,  has  been  deprived  of 
the  right,  where  the  tort  was  not  Joint  and 
concurrent,  to  remove  this  cause  to  the  Unit- 
ed States  court  To  sustain  this  action,  the 
plaintiff  must  therefore  prove  that  the  acts 
complained  of  were  the  Joint  and  concurrent 
negligence  and  tort  of  the  railway  company 
and  at  least  one  of  the  other  defendants.' 
Said  request  contained  a  correct  principle  of 
law  applicable  to  the  case. 

"(32)  Error  of  the  presiding  Judge  in  modi- 
fying the  defendants'  second  request  to 
charge,  which  was  as  follows:  'The  negli- 
gence of  a  servant  for  which,  and  on  which 
account  only,  the  master  is  liable,  is  not  the 
Joint  and  concurrent  negligence  of  the  master 
and  servant'  The  modification  was  as  fol- 
lows:   'I  chai*ge  you  that,  with  this  modifi- 


cation: Unless  the  servant  represents  the 
master  so  that  his  acts  will  bind  him,  and 
that  you  find  that  the  servants  of  the  com- 
pany were  negligent'  The  error  consisted 
In  this:  The  request  contained  a  correct 
principle  of  law  applicable  to  the  case.  The 
modification  emasculated  the  request  It 
was  error  to  hold  that  where  the  servant  rep- 
resents the  master,  so  that  his  acts  will  bind 
him,  the  negligence  of  the  servant  makes  out 
a  case  of  Joint  and  concurrent  negligence  on 
the  part  of  both  master  and  servant 

"(88)  Error  of  the  presiding  Judge  in  refus- 
ing the  defendants'  third  request  to  tiiarge^ 
which  was  as  follows:  To  constitute  a  Joint 
and  concurrent  tort  on  the  part  of  master 
and  servant  it  must  appear  that  each  had 
a  direct  share  In  such  tort;  that  each  active- 
ly participated  therein.  The  imputed  liabil- 
ity of  the  master  for  the  wrong  of  the  serv- 
ant, in  which  the  master  has  not  partici- 
pated, and  which  he  neither  authorized  nor 
ratified,  does  not  in  connection  with  the  per- 
sonal liability  of  the  servant  for  the  wrong, 
present  a  case  of  Joint  and  concurrent  tort' 
Said  request  contained  a  correct  principle  of 
law  applicable  to  the  case. 

"(34)  Error  of  the  presiding  Judge  In  re- 
fusing defendants'  fourth  request  to  charge, 
which  was  as  follows:  To  allow  the  plain- 
tiff, after  alleging  a  Joint  and  concurrent  tort 
by  a  foreign  corporation  and  Its  servant  or 
servants,  to  recover  damages  without  proof 
of  such  Joint  and  concurrent  tort  would  de- 
prive such  corporation  of  the  right  of  re- 
moval to  the  United  States  court— a  right 
guarantied  by  the  Ctonstltutlon  and  laws  of 
the  United  States,  and  which  would  exist 
were  the  tort  several,  and  not  Joint  and  con- 
current' Said  request  contained  a  correct 
principle  of  law  applicable  to  the  case. 

"(85)  Error  of  the  presiding  Judge  in  re- 
fusing the  defendants'  fifth  request  to  charge^ 
which  was  as  follows:  To  allow  the  plain- 
tiff, after  alleging  a  Joint  and  concurrent  tort 
by  a  railway  corporation  and  its  servant  or 
servants,  to  recover  damages  without  proof 
of  such  Joint  and  concurrent  tort  hut  sim- 
ply upon  proof  of  a  negligent  act  on  the  part 
of  such  servant  or  servants,  would  deprive 
the  railway  company  of  its  property  without 
due  process  of  law,  contrary  to  amendment 
14,  Constitution  of  United  States,  for  this 
reason:  It  would  deprive  said  company  of 
the  rights  of  reimbursement  from  the  de- 
faulting servant  or  servants,  which  would 
exist  were  the  tort  not  Joint  and  concurrent 
but  simply  the  wrong  of  the  servant  or  serv- 
ants, for  which  the  company  may  be  liable.' 
Such  request  contained  a  correct  principle  of 
law  applicable  to  the  case. 

"(36)  Error  of  the  presiding  Judge  hk  le- 
fusing  the  defendants'  sixth  request  to 
charge,  which  was  as  follows:  'Even  if  the 
railway  company  was  negligent  In  the  mat- 
ter of  the  alleged  defective  coupling,  and  the 
servant  or  servants  were  negligent  In  the 
matter  of  backing  the  train  without  signal. 
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etc.,  thej  coald  not  be  held  Jointly  liable  for 
the  combined  results  of  their  acts,  If  they  act- 
ed Independently  In  producing  the  injury, 
and  neither  participated  In  the  several  act  of 
the  other.*  Such  request  contained  a  cor- 
rect principle  of  law  applicable  to  the  case. 

"(37)  Error  of  the  presiding  Judge  in  modi- 
fying the  defendants'  seventh  request  to 
charge.  The  request  was  as  follows:  If  the 
sole  proximate  cause  of  the  plaintiffs  injury 
was  the  negligence  of  the  engineer,  the  Jury 
must  find  for  the  defendant  railway  com- 
pany, for  an  engineer  or  brakeman  or  flag- 
man upon  the  same  train,  while  employed 
in  the  duties  usually  pertaining  to  their  re- 
spective positions,  are  fellow  servants.  A 
master  is  not  liable  to  a  servant  for  injuries 
received  in  consequence  of  the  negligence  of 
a  fellow  servant*  The  modification  was  as 
follows:  'I  charge  you  that,  with  this  modi- 
fication: If  the  plaintiff  was  not  performing 
the  ordinary  duties  for  which  he  was  em- 
ployed, he  does  not  assume  the  risk  of  neg- 
ligence of  fellow  servants.'  The  error  con- 
sisting in  this:  The  request  contained  a  cor- 
rect proposition  of  law  applicable  to* the  case. 
Inasmuch  as  the  evidence  showed  that  the 
ordinary  duties  for  which  the  plaintiff  was 
employed  were  those  of  a  flagman,  and  that 
he  was  pro  tempore  performing,  not  those 
duties,  but  those  of  a  brakeman,  the  modifi- 
cation was  calculated  to  mislead  the  Jury. 
Although  the  plaintiff  ma^  have  been  em- 
ployed as  a  fiagman,  yev,  ii  he  for  the  day 
had  undertaken  the  duties  o^  a  brakeman, 
the  rule  of  fellow  servants  would  apply. 

"(88)  Error  of  the  presiding  Judge  in  mod- 
ifying the  defendants'  eighth  request  to 
charge.  The  request  was  as  follows:  'If  the 
railway  company  furnished  the  plaintiff  a 
rulebook  with  the  following  rule:  "Oars 
must  not  be  coupled  or  uncoupled  or  pin  set 
by  hand.  For  this  purpose  brakemen  will 
use  sticks,  which  will  be  furnished  them  on 
application;  and  every  brakeman  is  required 
to  supply  himself  with  one  of  these  sticks, 
and  see  that  it  is  long  enough  to  prevent  his 
going  between  the  cars  to  couple  or  uncouple 
them  or  to  set  pins.  Any  employ^  going  in 
between  cars  while  such  cars  are  coupled  to 
the  engine  or  being  so  coupled,  for  the  pmv 
pose  of  coupling  at  uncoupling  cars  or  to  set 
pins  or  links,  or  for  any  ether  purpose  while 
the  train  or  cars  are  in  motion,  does  so  at 
his  own  risk."  And  if  the  plaintiff  violated 
this  rule,  and  such  violation  was  a  proximate 
cause  of  his  injury,  or  contributed  thereto, 
with  the  negligence  of  the  defendants,  as  a 
proximate  cause  thereof,  he  Is  not  entitled  to 
any  damage.'  The  modification  was  as  fel- 
lows: 'I  charge  yoo  that,  with  this  modifica- 
tion: Provided,  the  rule  is  not  contrary  to 
law,  has  not  been  waived  by  the  defendants, 
and  the  violation  of  the  same  was  negligence, 
and  the  proximate  cause  of  the  injury.*  The 
error  consists  in  this:  (a)  The  court,  not  the 
jury,  should  have  passed  upon  the  question. 


whether  or  not  the  rule  was  contrary  to  law. 
(b)  The  negligence  of  the  plaintiff  need  not 
be  the  proximate  cause  of  the  Injury.  It  will 
relieve  the  defendant  If  it  be  a  proximate 
cause  contributing  with  the  negligence  of  the 
defendant 

"(39)  Error  of  the  presiding  Judge  in  mod- 
itying  the  defendants'  ninth  request  to  charge. 
The  request  was  as  follows:  If  the  railway 
company  furnished  the  plaintiff  with  a  rule- 
book,  containing  a  rule  warning  him  that  go- 
ing between  cars  in  motion  to  couple  or  un- 
couple them  was  dangerous,  and  violatiim 
of  duty,  and  if  they  do  so  it  will  be  at  their 
own  risk,  and  if  the  plaintiff  violated  this 
rule,  and  such  violation  was  a  proximate 
cause  of  his  injury,  or  contributed  thereto, 
with  the  negligence  of  the  defendants,  as  a 
proximate  cause  thereof,  the  plaintiff  is  not 
entitled  to  any  damage.'  The  modification 
was  as  follows:  'I  charge  you  that,  with  the 
same  modification  as  above.'  The  error  con- 
sisted in  this:  (a)  The  court,  not  the  Jury, 
should  have  passed  upon  the  question  wheth- 
er or  not  the  rule  was  contrary  to  law.  (b) 
The  negligence  of  the  plaintiff  need  not  be 
the  proximate  cause  of  the  injury.  It  will  re- 
lieve the  defendant  if  it  be  a  proximate 
cause,  contributing  with  the  negligence  of 
the  defendant 

"(40)  Error  of  the  presiding  Judge  In  re- 
fusing the  defendants'  tenth  request  to 
charge,  which  was  as  follows:  'If  the  rail- 
way company  furnished  the  plaintiff  with  a 
rulebook,  containing  a  rule  requiring  him, 
before  exposing  himself  in  working  with  the 
cars,  to  examine  for  his  own  safety  the  con- 
dition of  such  can,  or  whatever  he  may  un- 
dertake to  work  on  or  with,  and  to  promptly 
report  to  his  immediate  superior  officer  any 
defect  therein  affecting  the  safety  of  any  one 
using  or  operating  upon  or  with  the  same, 
and  If  the  plaintiff  violated  such  rule,  and 
such  violation  was  the  proximate  cause  of 
the  injury,  or  contributed  thereto,  with  the 
negligence  of  the  defendants,  as  the  proxi- 
mate cause  thereof,  the  plaintiff  Is  not  enti- 
tled to  any  damage.'  Such  request  contained 
a  correct  principle  of  law  applicable  to  the 
case. 

"(41)  Error  of  the  presiding  Judge  in  mod- 
ifying the  defendants'  eleventh  request  to 
charge.  The  request  was  as  follows:  *If  the 
plaintiff  executed  the  paper  In  evidence 
marked  "Form  607,"  and  vlolatM  the  agree- 
ment on  his  part  contained  therein,  and  such 
violation  was  the  proximate  cause  of  his  In- 
Jury,  or  contributed  thereto,  with  the  negli- 
gence of  tlie  defendants,  as  a  proximate 
cause  thereof,  the  plaintiff  is  not  entitled  to 
any  dkmage.'  The  modification  was  as  fol- 
lows: *I  charge  you  that,  with  this  modifi- 
cation: Provided,  under  the  circumstances, 
his  violation  thereof  was  negligence,  and  such 
negligence  proximate  cause  of  the  Injury.' 
The  error  consisted  in  thlss  The  negligence 
of  the  plaintiff  need  not  be  the  proximate 
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cause  of  the  Injury.  It  will  relieve  the  de- 
fendant If  it  be  a  praxlmate  cause,  contrib- 
uting with  the  negligence  of  the  defendant. 

"(42)  Error  of  the  presiding  judge  in  refus- 
ing the  defendants'  sixteenth  request  to 
charge,  which  was  as  follows:  'A  quotient 
verdict  is  illegal;  that  is,  a  verdict  arrived 
at  by  agreement  that  each  Juror  should  name 
his  estimate  of  the  damages,  and  that  the 
sum  of  all  the  several  estimates,  divided  by 
twelve,  shall  be  the  verdict  This  is  an  im- 
proper way  to  arrive  at  a  verdict'  Such  re- 
quest contained  a  correct  principle  of  law* 
and  was  an  instruction  proper  to  be  given. 

"(43)  Error  of  the  presiding  Judge  in  mod- 
ifying the  defendants'  eighteenth  request  to 
charge.  The  request  was  as  follows:  *If  the 
plaintiir  was  not  injured  directly  by  the  al- 
leged defective  coupling,  but  by  a  cause  re- 
motely, indirectly,  connected  therewith,  and 
the  plaintiif,  before  he  was  hurt  knew  that 
it  was  out  of  repair,  so  that  attempt  to  use 
it  was  dangerous,  and  he  nevertheless  at- 
tempted to  use  it  after  such  knowledge,  it  is 
for  the  jury  to  say  whether,  under  the  cir- 
cumstances, he  failed  to  exercise  ordinary 
care  and  prudence,  and  was  thereby  guilty 
of  negligence.  If  so,  he  Is  not  entitled  to  any 
damages.'  The  modification  was  as  follows: 
'I  charge  you  that  with  this  modification: 
Provided,  there  can  be  no  negligence  by  use 
of  appliances  obviously  defective.'  The  error 
consisted  in  this:  (a)  The  constitutional  pro- 
vision In  reference  to  a  servant's  knowledge 
of  defective  machinery  applies  only  to  cases 
where  the  injury  is  caused  directly  by  the  de- 
fective condition  of  such  machinery.  Hence, 
when  the  injury  is  not  so  caused,  the  servant 
may  be  guilty  of  contributory  negligence  in 
the  uses  of  machinery  which  he  knew  was 
defective.  A  servant  may  be  guilty  of  con- 
tributory negligence  in  the  use,  or  in  the 
method  of  use,  of  appliances  obviously  de- 
fective.. 

"(44)  Error  of  the  presiding  Judge  in  refus- 
ing the  defendants'  nineteenth  request  to 
charge,  which  was  as  follows:  'If  the  Jury 
believe  from  the  evidence  that  the  plaintiff 
has  failed  to  prove  any  negligence  on  the 
part  of  either  the  railway  company  or  either 
of  the  other  two  defendants,  they  must  find 
for  the  defendants.  The  complaint  being 
based  upon  a  Joint  concurrent  tort  the  plain- 
tiff must  stand  or  fall  by  this  allegation. 
He  cannot  recover  upon  proof  of  negligence 
upon  the  part  of  any  one  or  any  two  of  the 
defendants.'  Such  request  contained  a  cor- 
rect proposition  of  law  applicable  to  the  case. 

"(45)  Error  of  the  presiding  Judge  in  re- 
fusing defendants'  twentieth  request  to 
charge,  which  was  as  follows:  'If  the  injury 
was  caused  directly  by  the  act  of  the  con- 
ductor or  alone,  and  remotely  by  the  negli- 
gent act  of  the  railway  company,  the  rail- 
way company  is  entitled  to  a  verdict'  Such 
request  contained  a  correct  principle  of  law 
applicable  to  the  case." 

It  is  our  duty  to  announce  on  the  threshold 


of  our  Investigation  of  the  exceptions  that 
the  appellant  here,  in  his  printed  agreement 
announces  that  its  exceptions  30,  31,  82,  33, 
84,  35,  36,  44,  and  45  involve  the  question,  in 
various  phases,  of  the  Joint  liability  of  mas- 
ter and  servant  for  the  single  tort  of  the 
servant  and  that  such  exceptions  appear  to 
be  concluded,  so  far  as  this  court  is  concern- 
ed, by  the  recent  decisions  of  this  court  in 
the  two  cases  of  Schumpert  v.  R.  Oo.,  supra, 
and  Gardner  v.  R.  Co.,  supra.  But  they, 
while  making  this  admission,  do  not  waive 
their  said  exceptions.  For  the  reasons  set 
out  in  those  two  decisions,  which  are  so  re- 
cently made  as  to  render  it  unnecessary  to 
repeat  the  argument  thus  used,  we  overrule 
these  said  exceptions.  We  will  now  proceed 
to  pass  upon  the  remaining  exceptions  of  this 
group. 

(21)  Our  decisions  of  Gonter  ▼.  Granite- 
ville  Manufacturing  Ca»  18  S.  O.  262,  44  Am. 
Rep.  573;  Lasure  v.  Graniteville  Manufac- 
turing Co.,  18  S.  C.  275;  Bussey  v.  Charles- 
ton &  Western  Carolina  Railway  Co.,  62  S. 
C.  438,  30  S.  E.  477;  Youngblood  v.  South 
Carolina  &  Georgia  R.  Co.,  60  S.  G.  9,  38  & 
B.  232,  85  Am.  St  Rep.  824r--and  other  cases 
in  this  state,  all  hold  that  it  is  the  duty  of  the 
master  to  furnish  safe  machinery  and  appli- 
ances to  its  servants,  and  also  to  keep  such 
machinery  and  appliances  in  good  order. 
The  master  is  not  made  a  guarantor,  strictly. 
But  it  is  his  duty  to  furnish  safe  machinery 
and  appliances,  and  to  preserve  it  in  good  or- 
der and'repair.  The  circuit  judge  did  not  use 
the  word  "guarantor"  as  to  the  mast^.  He 
correctly  stated  the  rule  in  this  state.  The 
act  of  Congress  in  relation  to  couplings  to 
cars  engaged  in  interstate  commerce  peremp- 
torily demands  that  carriers  of  interstate 
commerce  shall  use  automatic  couplings  to 
the  cars  used  by  them.  This  defendant  was 
a  carrier  of  freight  of  interstate  commerce, 
and,  of  course,  it  was  bound  by  the  act  of 
Congress,  no  matter  what  rules  they  may 
have  adopted  for  the  government  of  their 
servants.  The  circuit  Judge  properly  stated 
the  rule.  It  is  well  known  that  CTongress 
took  control  of  these  matters  for  wise  pur- 
poses, among  which  was  the  protection  of 
raihroad  employes.  This  exception  Is  ove^ 
ruled,  especially  as  no  specific -requests  were 
made  for  fuller  instructions. 

(22)  We  cannot  sustain  this  exception,  and 
it  is  overruled.  The  circuit  Judge  had  the  act 
of  Congress  governing  couplers  in  trains  oi- 
gaged  in  interstate  commerce.  It  would  be 
a  want  of  wisdom  and  a  disregard  of  law  fw 
this  act  of  Congress  to  be  emasculated. 
Courts  and  the  people  of  this  country  are 
obliged  to  adhere  to,  and  be  governed  by, 
acts  of  Congress.  Of  course.  Congress  in- 
tended, when  they  directed  these  automatic 
couplers  should  not  only  be  provided  and  at- 
tached to  cars,  that  such  appliances  should 
be  kept  in  proper  repair  for  constant  use. 
It  is  the  law  of  this  state,  even  if  the  act  of 
Congress  in  question  had  overlooked  this 
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duty  of  keeping  such  appliances  in  good  or- 
der, which  Includes  proper  repairs,  that  mas- 
ter shall  keep  all  machinery  and  appliances 
in  repair.    This  exception  is  oyeiruled. 

(23)  We  do  not  see  that  the  judge's  charge 
was  improper.  He  charged  the  law  of  this 
state.  He  did  not  use  language  which  made 
the  master  a  guarantor  of  the  machinery  and 
appliances,  especially  as  the  circuit  judge 
was  careful  to  say,  "Provided,  the  negligence 
of  the  master  waa  the  direct  and  proximate 
cause  of  the  Injury,"  etc  This  exception  is 
overruled. 

-  (24)  There  was  no  error  here.  The  servant 
does  not  assume  the  risks  of  the  master,  and, 
as  we  have  seen  it,  it  is  the  master's  duty  to 
furnish  safe  machinery  and  appliances,  and 
keep  the  same  in  proper  repair.  Confine  your 
criticism  to  what  the  judge  actually  charged. 
If  a  party  wishes  a  fuller  charge,  he  must 
ask  for  it  Then,  if  the  circuit  judge  is  in 
error,  there  is  just  ground  of  complaint 
This  exception  is  overruled. 

(25)  The  Constitution  is  a  full  protection 
of  the  servant  as  to  defective  machinery  and 
appliances.  See  sectien  15  of  article  9,  which 
has  been  construed  in  the  case  of  Rutherford 
V.  Southern  Ry.,  56  S.  C.  446,  35  S.  E.  136, 
especially  at  pages  454  and  455,  56  S.  C,  and 
pages  138,  139,  35  S.  E.  This  exception  is 
overruled. 

(26)  We  do  not  regard  the  charge  of  the 
judge  as  a  charge  upon  the  facts.  He  is 
only  laying  down  the  law  to  govern  the  jury. 
He  nowhere  refers  to  the  testimony  itself; 
he  nowhere  tells  the  jury  that  the  testimony 
in  this  case  is  such;  and  it  has  been  fre- 
quently held  by  this  co\u:t  that  a  master  may 
waive  the  most  stringent  rules.  Take  the 
policies  of  life  insurance  companies.  How 
often  is  there  found  to  be  a  waiver  of  the 
most  stringent  rule  by  their  agqnt!  Why 
may  not  a  conductor  or  a  vice  principal,  in 
the  absence  of  the  master,  but  in  the  dis- 
charge of  his  responsible  duties,  waive  the 
performance  of  a  duty  required  of  a  servant 
under  a  particular  rule?  This  exception  is 
overruled. 

(27)  It  is  said  that  this  charge  is  taken  bod- 
ily from  Bosweirs  Law  of  Personal  Injuries, 
at  page  279.  Be  that  as  it  may,  it  is  well- 
known  law  that  the  master,  or  his  personal 
representative,  the  conductor,  may  waive 
rules  which  have  been  formulated  for  the 
general  conduct  of  its  business.  Exigencies 
arise  when  instant  action  must  be  taken. 
"Red  tape"  cannot  be  obtained.  Prompt  ac- 
tion must  be  taken.  Rules  must  give  way. 
This  can  be  done,  and  is  done,  whenever  the 
necessity  arises  which  makes  it  either  neces- 
sary or  expedient  This  exception  is  over- 
ruled. 

(28)  This  exception  cannot  be  sustained. 
Coupling  or  uncoupling  cars  with  a  stick, 
when  the  servant  has  never  had  a  stick  fur- 
nished him  by  the  master,  of  course,  is  not 
law.    Let  tbis  exception  be  overruled. 

(29)  Of  course,  it  should  have  been  left  to 
the  jury  to  say  whether  any  change  had  been 


made.    This  was  all  the  circuit  judge  held. 
This  exception  is  overruled. 

(37)  The  circuit  judge  left  it  to  the  jury 
to  say  whether  the  plaintiff  was  performing 
his  ordinary  duties.  It  will  be  recalled  that 
the  duties  of  the  plaintiff  were  those  of  a 
flagman  on  this  train,  and  not  of  those  of  a 
coupler  of  cars  or  a  brakeman.  Having  to 
obey  the  orders  of  the  masters,  on  that  day 
he  was  required  to  couple  cars.  The  latter 
was  not  his  ordinary  or  usual  duty.  The 
servant  only  assumes  the  risk  of  negligence 
of  fellow  servants.  State  v.  Telephone  Co., 
61  S.  C.  96,  39  S.  E.  257,  55  L.  R.  A.  139, 
85  Am.  St  Rep.  870;  20  A.  &  E.,  132;  12 
A.  &  E.,  989.    This  exception  is  overruled. 

(38)  The  modification  of  a  request  as  made 
by  the  circuit  judge  was  properly  made  to 
meet  the  issues  here  presented.  It  was  his 
duty  to  do  so.    This  exception  is  overruled. 

(39)  This  exception  must  be  overruled  up- 
on the  same  ground  set  out  in  38. 

(40)  We  think  the  circuit  judge  fairly  pre- 
sented the  issue,  and  it  would  haVe  been  im- 
proper to  have  made  this  charge.  The  re- 
quest assumed  that  the  violation  of  the  rule 
by  the  servant  would  be  negligence.  This 
exception  is  overruled. 

(41)  The  modification  of  the  request  made 
by  the  circuit  judge  was  proper.  This  ex- 
ception is  overruled. 

(42)  We  think  the  circuit  judge  very  prop- 
erly refused  to  charge  the  quotient  verdict 
would  be  illegal.  Never  suggest  evil  to  a 
jury.  Let  them  understand  that  12  jurors 
must  agree  to  a  verdict,  and  that  such  ver- 
dict must  be  based  upon  the  law  and  the 
evidence.  It  was  within  the  judge's  discre- 
tion, at  ^ny  rate.  This  exception  is  over- 
ruled. 

(43)  The  modification  of  the  request  to 
charge  was  in  strict  conformity  to  the  rule 
set  up  in  our  Constitution  of  1805.  See  sec- 
tion 15,  art  9.    This  exception  is  overruled. 

5.  Having  overruled  all  the  exceptions  in 
this  group,  we  will  now  dispose  of  the  ap- 
peal relating  to  new  trial: 

"(46)  Error  of  the  presiding  judge  in  re- 
fusing the  defendants'  motion  for  a  new  trial 
upon  the  following  grounds:  (a)  The  verdict 
in  favor  of  the  conductor  and  the  engineer 
settled  in  the  railway  company's  favor  the 
question  of  its  liability  by  reason  of  the  al- 
leged negligence  of  those  servants.  There 
was  nothing  left  in  the  case  then,  except  the 
alleged  negligence  regarding  the  defective 
coupler.  The  evidence  as  to  that  showed  that 
it  was  not  the  proximate  cause  of  the  injury, 
(b)  The  plaintiff  knew  of  the  defective  coup- 
ler before  he  went  in  between  the  cars,  and, 
that  defect  not  having  been  the  proximate 
cause  of  the  injury,  he  assumed  the  risk,  and 
was  guilty  of  negligence  which  caused  or 
contributed  to  the  injury,  (c)  The  plaintiff, 
by  stipulation,  agreed  not  to  go  in  between 
cars,  while  in  motion  or  attached  to  an  en- 
gine, for  the  purpose  of  coupling.  He  did  so, 
was  injured,  and  is  now  precluded  from  re- 
covering damages.    (4)  The  rules  likewise  for- 


46  SOUTHEASTERN  BBPOBTEB* 


ifLC 


bid  this  arUon.  He  rlolated  them,  web  In- 
jured, and  Is  now  precluded  from  recovering 
damages,  (f)  The  verdict  shows  that  there 
was  no  joint  and  concurrent  negligence,  as 
alleged/*  We  should  state  that  the  appellant 
admitted  that  our  recent  cases  of  Schumpert 
V.  R.  Co.,  supra,  and  Gardner  v.  R.  R.,  supra, 
seem  to  conclude  these  questions  of  appeal. 
We  hold  that  they  do.  Accordingly  we  over- 
rule these  exceptions. 

6.  We  will  next  consider  the  exceptions 
relating  to  motion  In  arrest  of  judgment. 
The  following  is  the  exception:  "(47)  Error 
of  the  presiding  judge  in  overruling  the  de- 
fendants' motion  in  arrest  of  judgment  upon 
the  following  grounds:  (a)  The  alleged  cause 
of  action  was  the  joint  and  concurrent  neg- 
ligence of  the  defendants.  The  verdict  In 
favor  of  the  conductor  and  engineer  con- 
clusively settles  this  question  against  the 
plalntlfr.  (b)  The  verdict  Is  Inconsistent  with 
the  plaintiff's  cause  of  action."  We  remark 
that  the  appellant  did  not  argue  this  excep- 
tion. He  alleged  that  it  appeared  to  be  gov- 
erned by  the  two  late  decisions  of  this  court— 
Schumpert  r.  R.  Co.,  supra;  Gardner  v.  R. 
Co.,  supra.  He  does  hot  abandon  these 
grounds,  but  still  he  does  not  argue  them. 
We  think  these  points  are  ruled  by  the  prin- 
ciple upheld  by  those  two  cases  just  cited, 
and,  for  the  reasons  therein  given,  we  over- 
rule these  exceptions. 

7.  Lastly,  we  will  pass  upon  the  questions 
made  In  the  exceptions  under  the  head,  "Mo- 
tion for  Judgment"  The  exceptions  are  as 
follows:  "(48)  Error  of  the  presiding  judge 
In  refusing  the  defendant's  motion  to  direct 
judgment  to  be  entered  In  Its  favor  on  the 
verdict  upon  the  following  grounds:  (a)  The 
alleged  cause  of  action  was  the^joint  and 
concurrent  negligence  of  the  defendants.  The 

.  verdict  In  favor  of  the  conductor  and  en- 
gineer conclusively  determines  that  the  in- 
jury was  not  so  caused,  (b)  The  complaint 
and  the  testimony  both  showing  that  the  al- 
leged negligence  of  the  railway  company  in 
the  matter  of  defective  coupling  was  not  the 
proximate  cause  of  the  injury,  there  Is  noth- 
ing left  In  the  case,  except  the  alleged  neg- 
ligence in  backing  the  train  without  signal, 
notice,  or  warning.  This  Is  shown  in  like 
manner  to  have  been  the  act  of  the  con- 
ductor or  engineer,  or  both.  The  jury  having 
found  that  neither  of  these  servants  was 
negligent  In  that  or  any  other  particular,  no 
responsibility  attaches  to  the  railway  com- 
pany, their  employer,  for  any  act  committed 
by  them,  or  by  either  of  them.  When  the 
act  of  the  servants  is  determined  not  to  have 
been  negligence,  the  same  act,  treated  as  the 
act  of  the  master,  through  the  instrumental- 
ity of  the  servant,  cannot  be  so.  (c)  In  an 
action  against  master  and  servant  for  an  in- 
jury caused  by  the  alleged  negligence  of  the 
servants,  and  a  verdict  is  rendered  in  favor 
of  the  servants  and  against  the  master,  the 
verdict  in  favor  of  the  servants  precludes  a 
recovery  against  the  master,  and  judgment 
«hould  be  rendered  in  favor  of  the  master." 


This  exception  must  be  avermled  for  tfaese 
reasons:  The  master  is  responsible  tor  the 
tort  of  his  servants,  committed  by  them  dur- 
ing the  administration  of  the  duties  of  their 
offices,  respectively.  That  the  servants  are 
not  held  responsible  personally  is  because 
such  torts  were  committed  In  the  master's 
service.  "One  may  be  taken,  and  the  other 
left"  (b)  We  do  not  except  the  doctrine  that 
the  defective  coupler  was  to  be  considered 
as  the  proximate  cause  of  plalntUTs  injuries. 
It  was  a  compound  made  of  several  things 
or  parts  which  made  up  the  proximate  cause 
of  injury.  This  we  have  hereinbefore  an- 
nounced, (c)  We  do  not  hold  with  the  plain- 
tiff in  this  subdivision  of  his  excepticHL  We 
do  not  think  that  a  verdict  in  favor  of  the 
servants  turns  the  master  loose  therein.  This 
exception  is  overruled. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be,  and  it  Is 
hereby,  affirmed. 

WOODS,  J^  concurs  in  the  result 


(68  s.  c.  m 

MARION  T.  BARNWELL. 
(Supreme  C!ourt  of  South  Garollna.    Dee.  S, 

1903.) 
APPBAIr-MOTION  TO  REINSTATB-DBLAT. 

1.  Where  an  appeal  was  dismissed,  a  motioa 
to  reinstate  it  on  the  ground  that  a  motion  for 
further  time  to  perfect  the  appeal  was  dismiss- 
ed on  default  on  account  of  illness  of  counsel 
for  appellant  will  be  denied  where  the  delay  of 
more  uian  a  year  in  making  the  motion  is  im- 
ezDlained. 

2.  A  motion  to  reinstate  an  appeal  from  an 
order  refusing  a  temporary  injunction  against  a 
sale  which  has  since  actually  occurred  will  be 
denied,  the  appeal  being  of  no  practical  vahie.  ~ 


Action  by  Sophia  8.  F.  Marion  against  Jo- 
seph W.  Barnwell.  Judgment  for  defendant^ 
and  plaintiff  appeals.  Appeal  dlsmlaaed. 
Motion  to  reinstate  dismissed. 

Julian  Fishbume,  for  the  motion.  Burke 
&  Erckemann,  opposed. 

PER  CURIAM.  After  the  order  of  sale 
was  made  in  this  case,  the  plaintiff  appealed 
to  Hon.  D.  A.  Townsend,  Circuit  Judge,  for 
an  order  enjoining  the  sale.  The  motion  was 
refused,  and  the  sale  was  made.  Notice  of  ap- 
peal was  given,  and  the  plaintiff  gave  notice 
that  she  would  move  before  this  court  at  the 
November  term,  1902,  for  an  order  extending 
time  to  perfect  this  appeal.  This  motion  was 
dismissed  for  failure  of  plaintiff  to  appear. 
Nothing  further  was  done  in  the  cause,  al- 
though the  April  term  of  the  court  Inter- 
vened, until  November  20,  1903,  when  notice 
was  given  of  this  motion  "for  an  order  to  re- 
instate the  appeal  taken  In  this  cause  firom 
the  order  of  his  honor  Judge  D.  A.  Townsend, 
made  March  24,  1902,  said  appeal  having 
been  dismissed  for  default  of  appearance." 
The  ground  upon  which  the  motion  is  based 
Is  the  Illness  of  the  plaintiff's  attorney  at  Urn. 
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NoYember  term,  when  the  former  matlon  was 
dismissed.  This  Is,  of  course,  ordinarily  good 
ground  for  relief;  but  we  do  not  think  It 
should  be  granted  where  there  has  been  such 
long  delay,  especially  when,  in  the  meantime, 
the  rights  of  the  third  parties  who  purchased 
at  the  sale  would  be  disturbed.  It  is  no  an- 
swer to  this  to  say  no  notice  of  the  former 
order  of  the  court  was  glren,  for  the  plaintifT 
was  the  moving  party,  and  is  charged  with 
notice  of  disposition  of  her  motion  at  a  time 
and  place  fixed  by  herself.  Rule  20  has  no 
application,  for  the  order  made  at  the  No- 
vember term,  1902,  only  refused  further 
time  to  perfect  the  appeal,  and  was  not  an 
affirmance  of  a  decree  or  order,  or  dismissal 
of  an  appeal. 

Aside  from  the  foregoing  considerations, 
this  being  an  appeal  from  an  order  refusing 
a  temporary  injunction  against  a  sale  which 
has  since  actually  occurred,  the  review  of  the 
order  appealed  from  by  this  court  could  have 
no  practical  effect 

The  motion  is  therefore  dismissed* 


(68  s.  c.  41) 

MTTCKENFUSS   v.   FISHBURNB  et   aL 

(Supreme  Court  of  South  Carolina.    Aug.  8, 

1903.) 

rORIBOLOSURB-JUDOMBNT— MOTION    TO    OPBN 
— DBJLAY— APPBALr-STAY. 

1.  Where,  on  foreclosure,  an  application  to 
open  the  Judgment  was  based  on  the  same 
ground  which  had  been  presented  to  another 
judge  on  an  application  to  continue  the  case, 
Tvhich  application  was  denied,  and  the  applica- 
tion to  open  the  judgment  was  not  made  until 
after  a  sale  of  the  property,  and  no  excuse  was 
given  for  the  delay,  a  refusal  to  open  the  sale 
was  proper. 

2.  Unless  a  bond  is  given  on  appeal  from  an 
order  of  sale  in  foreclosure,  as  required  by  Code 
Civ.  Proc.  i  352,  the  sale  is  not  stayed. 

3.  Where  an  appeal  from  an  order  is  dis- 
missed, it  is  conclusive  on  all  questions  raised 
■thereunder. 

4.  An  appeal  from  a  nonappealable  order  does 
not  stay  further  proceedings  below. 

Appeal  from  Common  Pleas  Chxmlt  Court 
of  Dorchester  County;  Gary,  Judge. 

Foreclosure  by  Harriet  B.  Muckenfuss 
against  Helen  M.  Flshbume  and  Sophie  F. 
8.  Marlon.  Defendants  appeal  from  order  re- 
fusing to  set  aside  judgment  of  foreclosure. 
Affirmed. 

Julian  Flshbume,  for  appellants.  Burke 
&  Erckemann  and  Simons,  Siegling  &  Capple- 
mann,  for  respondent 

WOODS,  J.  This  action  was  Instituted 
January  3, 1901,  for  the  foreclosure  of  a  mort- 
gage on  two  lots  situated  in  the  town  of 
SummervUle,  8.  C,  given  by  Helen  M.  Flsh- 
bume, March  3,  1894,  to  secure  the  payment 
of  a  bond  executed  to  the  plaintlfr  by  Helen 
M.  Flshbume  and  Sophie  F.  S.  Marion. 
PlaintifT  also  demanded  Judgment  against  the 
defendants  for  the  amount  due  on  the  bond. 
Mrs.  Flshbume,  in  her  answer,  denies  all 
Uability  mider  the  bond  and  mortgage,  al- 


leging that  she  signed  the  same,  st  the  re- 
quest of  her  husband,  as  guarantor  or  surety 
of  her  codefendant,  Mrs.  Marion;  that  the 
money  borrowed  on  said  security  was  bor- 
rowed and  used  for  the  payment  of  the 
individual  debts  and  liabilities  of  Mrs.  Mar- 
ion, and  that  no  part  thereof  went  into  her 
hands,  or  was  used  for  her  individual  bene- 
fit or  that  of  her  s^arate  property;  that  at 
the  time  of  signing  the  bond  and  mort- 
gage she  was  a  married  woman,  and  that 
under  the  law  then  in  force  she  could  not 
bind  or  make  herself  liable  on  any  con- 
tract or  obligation  except  those  relating  to 
and  for  the  benefit  of  her  separate*  estate. 
The  answer  of  Mrs.  Marion,  as  far  as  it 
goes,  is  to  the  same  effect  By  consent  of 
the  parties,  it  was  referred  to  the  master  of 
Dorchester  county  to  take  the  testimony  In 
the  cause  and  report  the  same  to  the  court 
The  master's  report  was  filed  Febmary  1, 
1902.  Mr.  D.  H.  Behre,  who  was  defend- 
ants* counsel  at  that  time,  filed  exceptions  to 
this  report  The  cause  came  on  for  trial  at 
the  February  term,  1902,  of  the  court  of 
common  pleas  for  Dorchester  county.  Judge 
Townsend  presiding.  Messrs.  Izlar  Bros., 
who  originally  represented  the  defendants, 
had  withdrawn  from  the  case,  and  had  been 
succeeded  by  Mr.  D.  H.  Behre.  An  accident 
had  recently  befallen  Mr.  Behre,  which  pre- 
vented his  attendance,  and  no  counsel  ap- 
peared for  defendants.  In  view  of  the  cir- 
cumstances the  case  was  continued,  and,  to 
speed  the  hearing  of  the  cause  upon  its 
merits,  the  court  ordered  that,  besides  the 
testimony  already  taken  and  filed,  the  mas- 
ter take  and  report  such  additional  testimony 
as  might  be  ofTered,  and  file  his  report  of 
same  at  least  10  days  before  the  next  term 
of  court.  The  defendants  appealed  from  this 
order,  and  upon  the  hearing  in  this  court 
the  judgment  below  was  affirmed.  See  Muck- 
enfuss  V.  Flshbume,  65  S.  C.  673,  44  S.  B. 
77. 

While  this  appeal  was  pending  at  the  May 
term  of  court,  1902,  Judge  Gage  presiding, 
the  case  was  again  called  for  trial.  Mr. 
Julian  Flshbume,  agent  of  the  defendants, 
appeared  in  thehr  behalf,  and  asked  for  a 
continuance,  stating  that  he  had  employed 
Maj.  Jas.  F.  Hart  as  counsel,  and  as  ex- 
planatory of  his  absence  exhibited  a  tele- 
gram from  him,  of  which  the  following  is 
a  copy:  "Yorkvllle,  S.  C,  May  17th,  1902. 
To  Julian  Flshbume,  SummervUle,  S.  C. 
Cannot  go  to  Georges,  been  sick  all  week. 
Sorry.  [Signed]  Jas.  F.  Hart"  The  presid- 
ing judge  refused  the  motion  on  the  ground 
that  he  was  satisfied  It  was  for  delay,  and 
without  merit,  and  proceeded  to  a  trial  of 
the  cause  on  the  pleadings  and  testimony, 
holding  that  the  appeal  from  the  order  ot 
Judge  Townsend  did  not  arrest  the  further 
progress  of  the  action.  In  a  decree  filed 
May  19,  1902,  the  exceptions  to  the  master** 
report  were  overruled,  and  It  was  ordered 
that  Judgment  be  entered  against  the  defend- 
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ants  for  the  amount  found  due  on  the  bond 
and  mortgage,  and  that  the  mortgaged  prop- 
erty be  sold  by  the  master  on  sales  day 
in  July,  1902.  The  defendants  gave  notice 
of  app^  from  this  order  and  decree,  but 
failed  to  perfect  their  appeal  within  the  re- 
quired time.  Notice  was  afterwards  given 
of  a  motion  in  this  court  to  extend  the  time 
in  which  to  serve  the  case  and  exceptions, 
but,  the  defendants  failing  to  appear,  the 
motion  was  dismissed  November  25,  1902. 

Pursuant  to  the  order  of  Judge  Gage,  the 
master  sold  the  mortgaged  property  on  July 
7,  1902,  and  executed  a  deed  for  the  same  to 
the  purchaser.  His  report  of  sale  and  dis- 
bursements was  filed  August  16,  1902.  The 
defendants  thereupon  gave  notice  that  they 
would  object  to  the  confirmation  of  the  re- 
port, setting  out  a  number  of  exceptions 
thereto.  Prior  to  the  sale,  Julian  FIshbume, 
husband  of  the  defendant  Helen  M.  Fish- 
bume,  gave  notice  to  the  master  that,  as 
the  head  of  a  family,  he  was  entitled  to  a 
homestead  In  the  lands  and  buildings  ad- 
vertised to  be  sold,  and  that  the  same  should 
be  set  off  and  assigned  to  him. 

At  the  October  term  of  court,  1902,  Judge 
Gary  presiding,  the  cause  came  on  for  a  hear- 
ing on  a  motion  by  plaintiff  to  confirm  the 
report  of  sale  and  a  motion  by  defendants 
upon  exceptions  that  the  same  be  not  con- 
firmed. Defendants  also  moved  to  be  re- 
lieved from  the  Judgment,  order,  and  decree 
taken  in  the  cause,  and  that  the  master's  deed 
be  canceled,  setting  up  in  an  affidavit  that 
the  said  order  and  decree  was  taken  through 
their  surprise  and  excusable  neglect  by  rea- 
son of  the  illness  and  nonappearance  of  their 
counsel,  Maj.  Hart,  and  that  at  the  times 
the  decree  and  the  sale  were  made  an  appeal 
from  a  previous  order  was  pending  in  the 
Supreme  Court  The  defendants'  motions 
were  overruled,  and  the  master's  report  of 
sale  confirmed  in  an  order  filed  November 
3,  1902,  the  presiding  judge  holding  that 
there  were  no  facts  which  would  justify  him 
In  refusing  to  confirm  the  report;  that  the 
matters  and  things  referred  to  in  defend- 
ants' exceptions  were  before  Judge  Gage 
on  the  hearing  of  the  main  cause,  and  there- 
fore were  not  subject  to  review  by  him;  and 
that  the  judgment,  order,  and  decree  was 
not  taken  against  the  defendants  by  reason  of 
their  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect.  From  this  order  defendants 
appeal. 

The  first,  second,  third,  fourth,  fifth,  and 
eighth  exceptions  charge  abuse  of  discretion 
and  error  of  law  by  Judge  Gary  in  refusing 
to  open  the  judgment  of  foreclosure  and  sale 
made  by  Judge  Gage  on  the  ground  of  inad- 
vertence, surprise,  and  excusable  neglect 
The  record  disclosing  this  application  to 
Judge  Gary  was  based  on  practically  the 
same  grounds  which  had  been  presented  to 
Judge  Gage  on  the  application  to  continue 
the  cause.  In  addition  to  this,  the  application 
to  open  the  judgment  was  not  made  till  after 


the  master  had  sold  the  property,  and  no  ex- 
cuse was  given  for  the  delay.  It  is  quits 
clear  it  would  have  been  very  improper  is 
Judge  Gary  to  attempt  to  open  the  judgment 
under  these  circumstances. 

No  reason  is  stated,  and  we  can  discern 
none,  why  Judge  Gage  did  not  have  jurisdic- 
tion of  the  cause  when  he  ordered  the  sale. 
Besides,  no  question  of  this  sort  could  be 
considered  except  under  appeal  from  the  de- 
cree of  Judge  Gage,  and  that  appeal  was 
dismissed.  The  sixth  exception  is  therefore 
overruled. 

When  the  court  orders  property  to  be  sold 
to  satisfy  a  mortgage,  notice  of  appeal  from 
the  order  does  not  stay  the  sale,  unless  an 
undertaking  is  given  as  required  by  Code 
Civ.  Proc.  $  352.  No  undertaking  was  given, 
and  hence  the  seventh  exception  must  fall. 

The  right  of  homestead,  and  the  question 
whether  Mrs.  FIshbume  was  bound  by  the 
mortgage,  being  a  married  woman,  claiming 
the  mortgage  was  given  for  the  exclusive 
benefit  of  Mrs.  Marion,  her  codefendant, 
were  necessarily  adjudged  by  Judge  Gage's 
decree,  and  could  not  be  reconsidered  by 
Judge  Gary.  When  the  appeal  from  the  de- 
cree of  Judge  Gage  was  dismissed,  all  the 
questions  which  appellants  attempt  to  make 
in  the  ninth  and  tenth  exceptions  were  finally 
determined. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  afilrmed. 

On  Rehearing. 

(Dec.  8.  1903.) 

PER  CURIAM.  We  are  unable  to  find 
that  any  exception  taken  by  defendants,  or 
any  material  fact  or  principle  of  law,  has 
been  overlooked  in  the  decision  of  the  above- 
stated  case.  It  seems  hardly  necessary  to 
say  the  appeal  from  the  order  of  reference 
made  by  Judge  Townsend  did  not  operate, 
to  stay  further  proceedings  in  the  circuit 
court,  or  effect  its  jurisdiction  to  hear  the 
cause,  for  the  reason  that  such  order  of  ref- 
erence was  not  appealable.  Muckenfuss  v. 
FIshbume,  65  S.  0.  573,  44  S.  E.  77;  2  Cjc 
889.  The  petition  for  a  rehearing  is  there- 
fore refused,  and  the  order  heretofore  grant- 
ed staying  the  remittitur  is  revoked. 


(68  S.  C.  53) 
STATE  V.  JACKSON. 
(Supreme  Court  of  South  Carolina.    Jan.  18, 
1904.) 

CRIMINAL  LAW— INSTRUCTIONS— CIRCUMSTAN- 
TIAL EVIDENCB^-APPBAL. 
1.  An  instruction  that  circumstantial  evidence, 
if  it  convinces  the  mind  of  the  guilt  of  defend- 
ant beyond  a  reasonable  doubt,  is  just  as  sat- 
isfactory evidence  as  any  other  evidence,  and 
that,  when  one  seeks  to  convict  on  drcumstan- 
tial  evidence,  the  jury  must  be  satisfied  of  de- 
fendant's guilt  beyond  a  reasonable  doubt,  and 

%  1.  See  Criminal  Law,  vol.  14.  Cwit.  Dig.  H  1B8T. 
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the  circumstances  must  point  to  his  guilt  to  the 
ezclnsion  of  any  other  reasonable  hypothesis,  is 
not  error. 

2.  Where  there  is  any  eridence  to  sustain  a 
conviction,  a  refusal  of  a  new  trial  will  not  be 
disturbed. 

Appeal  ftom  General  Sessions  Circuit 
Court  of  Hampton  County;  Purdy,  Judge. 

Henry  Jackson  was  convicted  of  stealing 
sheep,  and. appeals.    Afflrmed. 

W.  S.  Smith  and  Jno.  S.  Reynolds,  for  ap- 
pellant Asst  Atty.  Gen.  Tawnsend,  for  the 
StatA. 

WOODS,  J.  At  the  fall  term,  1902,  of  the 
court  .of  general  sessions  for  Hampton  coun- 
ty, the  defendant  was  conyicted  of  stealing 
a  sheep.  In  charging  the  jury  the  presiding 
judge  said:  "So  far  as  circumstantial  evi- 
dence is  concerned,  if  it  convinces  your 
minds  of  the  guilt  of  the  defendant  beyond  a 
reasonable  doubt,  it  is  Just  as  satisfactory 
evidence  as  any  other  evidence.  I  charge 
you  in  reference  to  that,  however,  that  when 
one  seeks  to  convict  on  circumstantial  evi- 
dence, you  must  be  satisfied  of  the  guilt  of 
the  defendant  beyond  a  reasonable  doubt,  and 
the  circumstances  must  point  to  liis  guilt  to 
the  exclusion  of  any  other  reasonable  hypoth- 
esis. That  means  no  more  than  this:  Hav- 
ing carefully  considered  all  the  facts  and  cir- 
cumstances, does  your  mind  lead  you,  as  rea- 
sonable men,  to  the  conclusion  that  this  de- 
fendant is  guilty  of  the  offense?  If  it  does, 
and  your  minds  come  to  that  conclusion  from 
the  surroundings  in  which  he  was  placed,  in 
reference  to  this  matter,  then  it  would  be 
your  duty  to  write  a  verdict  of  'Guilty.*  But 
if,  after  having  calmly  and  carefully  consid- 
ered all  the  facts  and  circumstances  of  the 
case,  you  have  a  reasonable  doubt— that  is 
to  say,  if  you  can  say,  •We  ought  not  to  find 
the  defendant  guilty  because  we  have  a  rea- 
sonable doubt,  from  the  evidence,  of  his 
guilt'— then  you  will  say,  'Not  guilty,'  be- 
cause he  is  entitled  to  the  benefit  of  every 
reasonable  doubt  The  state  makes  out  its 
case  beyond  a  reasonable  doubt,  and  then,  on 
the  whole  case  as  made  out  by  the  state  and 
the  defendant,  he  Is  entitled  to  such  doubt." 

There  are  several  exceptions  to  the  charge, 
but  the  only  question  raised  is  whether,  in 
the  latter  part  of  the  passage  quoted,  the 
presiding  judge  withdrew  from  the  jury  the 
proposition  that  conviction  should  not  be 
leased  on  circumstantial  evidence,  unless  it  Is 
strong  enough  to  exclude  every  other  reason- 
able hypothesis  than  guilt  Where  circum- 
stantial evidence  is  relied  on,  the  absence  of 
reasonable  doubt  Implies  impossibility  of  ex- 
plaining the  evidence  on  any  reasonable  hy- 
pothesis of  innocence.  The  effect  of  evi- 
dence not  being  sufllcient  to  exclude  every 
other  reasonable  hypothesis  than  guilt  is  to 
leave  doubt  of  guilt  more  or  less  strong,  ac- 
cording to  the  circumstances  of  the  particular 
case.  Taking  all  the  language  here  used  to- 
gether, the  jury  could  not  have  failed  to  re- 


ceive the  impression  that  the  accused  could 
be  convicted  only  in  case  they  were  convinced 
no  theory  of  the  testimony  could  be  adopted 
which  could  produce  reasonable  doubt.  It  is 
manifest  this  is  the  true  view  of  the  law. 
If  the  defendant  thought  the  statement  not 
sufficiently  clear,  he  should  have  asked  from 
the  court  more  specific  Instructions.  State 
V.  Milling,  35  S.  C.  16.  14  S.  B.  284;  State  v. 
Davenport,  38  S.  C.  348,  17  S.  B.  37. 

A  careful  examination  of  the  record  does 
not  lead  to  the  conclusion  that  th^re  was  no 
evidence  to  sustain  the  verdict,  and  we  can- 
not say  there  was  an  abuse  of  discretion  in 
refusing  a  new  trial. 

The  judgment  of  this  court  is  that  the  judg* 
ment  of  the  circuit  court  be  affirmed. 


((S  s.  G.  26) 

MILSTBR  et  al.  v.  CITY  OP  SPABTAN- 

BURG  et  al. 

(Supreme  Court  of  South  Carolina.    Dec  fl^ 

1903.) 

MANDAMUS-PARTIES-GITIES-COLLECTION  OF 
TAXBS-SURRENDKR  OP  CHARTER— EPPKCT— 
BSTOPPBLr-BXEMPTIONS— LIMITATIONS. 

1.  In  a  petition  for  mandamus  to  enforce  the 
right  of  a  citizen,  the  state  is  not  a  necessary 
party,  where  it  is  not  concerned  in  its  sov- 
ereign capacity. 

2.  Where  a  city  ought  to  have  enforced  the 
collection  of  taxes  against  a  resident  corpora 
tion,  mandamus  will  lie  to  compel  such  enforce- 
ment without  previous  demand. 

3.  The  surrender  of  a  city  charter  and  the  in- 
corporation of  a  city  under  a  general  law  40 
not  destroy  the  right  of  the  city  to  collect  taxes 
and  other  debts  due  to  it  under  the  old  charter, 
nor  prevent  the  enforcement  of  debts  due  by 
the  city. 

4.  A  city  cannot  be  compelled  by  mandamus 
to  levy  taxes  for  years  previous  to  the  Constitu- 
tion of  1895,  there  havmg  been  no  power  given 
by  statute  prior  tliereto  to  assess  property  for 
past  years,  when  it  had  for  anv  cause  beep 
omitted  from  the  assessment  for  those  years. 

5.  Under  the  Constitution  of  1895.  which 
made  the  city  assessment  of  property  the  same 
as  that  for  the  state  and  county  as  to  the  years 
since  the  adoption  of  the  Constitution,  manda- 
mus will  lie  to  compel  the  city  to  assess  unpaid 
taxes  for  such  years. 

6.  A  city  is  not  estopped  to  enforce  omitted 
taxes  for  the  reason  that  the  council,  without 
any  authority  or  power  so  to  do,  exempted  cer- 
tain property  from  taxation. 

7.  Where  a  city  has  failed  to  enforce  taxes 
against  a  corporation  on  the  erroneous  ground 
that  it  was  exempt  from  taxation,  and  taxpay- 
ers seek  by  mandamus  to  compel  the  enforce- 
ment of  such  taxes,  the  analogy  of  the  statute 
of  limitations  will  be  applied  to  the  corporation 
required  to  pay  back  taxes  for  six  years  prior 
to  the  commencement  of  the  proceeding. 

Application  of  J.  H.  Mllster  and  A.  J.  Ab- 
bott for  writ  of  mandamus  against  the  city 
of  Spartanburg  and  Spartan  Mills.  Writ 
granted. 

Sease  &  Hoke,  for  petitioners.  Simpson  & 
Boraar,  Sanders  &  De  Pass,  and  Ralph  K. 
Carson,  for  respondents. 

WOODS.  J.  J.  H.  Mllster  and  A.  J.  Ab- 
bott,  as  residents. and  taxpayers  of  the  dty 
of  Spartanburg,  by  their  petitions  filed  in 
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tbls  court,  ask  that  a  writ  of  mandaxniu  be 
lasued  to  compel  the  city  of  Spartanburg  to 
asseiss  unpaid  taxes  against  Spartan  Mills  for 
18  years,  beginning  with  1890  and  including 
1902,  amounting  to  ^2,226.06,  and  to  require 
Spartan  Mills  to  pay  the  amount  so  assessed. 
The  petitioners  hare  been  consolidated,  and 
no  separate  discussion  of  them  is  necessary. 

Jas.  T.  Culbreath,  Esq.,  was  appointed  ref- 
eree to  take  the  testimony  and  report  on  the 
issues  of  fact  made  by  the  return  of  the  re- 
spondents,  and  his  full  and  ludd  report  is 
sustained  throughout  by  the  overwhelming 
weight  of  the  evidence.  No  detailed  discus- 
sion of  the  petitioners'  ezceptlona  to  the  find- 
ings of  fact  will  be  necessary,  because,  what- 
ever view  may  be  taken  of  the  exceptions, 
the  undisputed  facts  are,  we  think,  conclusive 
of  the  case. 

In  1888  a  nomber  of  the  citizens  of  Spar- 
tanburg had  established  in  the  city  a  cotton 
mill,  under  the  charter  of  the  Spartanburg 
Manufacturing  Company.  The  enterprise 
was  not  profitable.  The  opinion  was  enter- 
tained by  many,  If  not  all  the  business  men 
of  the  <dty,  that  Its  prosperity  would  be  great- 
ly advanced  If  a  large  manufacturing  enter- 
prise should  be  established  within  the  cor- 
porate limits.  A  mass  meeting  of  citizens 
was  held  to  consider  the  matter,  at  which 
the  statement  was  made  that  a  large  enter- 
prise would  be  undertaken  on  the  foundation 
of  the  Spartanburg  Manufacturing  Company, 
on  condition  that  the  dty  council  would  ex- 
empt all  the  property  of  the  corporation,  ex- 
cept its  land,  from  taxation  for  10  yeara  In 
furtherance  of  the  plan,  the  city  council  pass- 
ed an  ordinance,  February  27,  1890,  provid- 
ing that  for  the  period  of  10  years  a  sum 
equal  to  the  city  taxes  on  all  the  cotton  mill 
company's  property,  except  the  land  owned 
and  used  by  it,  should  be  paid  to  the  com- 
pany Ax>m  the  city  treasury,  and  that  the 
ordinance  should  be  taken  and  construed  as 
a  contract  with  the  city  of  Spartanburg.  The 
Spartan  Mills  was  Induced  by  this  ordinance 
to  acquire  the  property  of  the  Spartanburg 
Manufacturing  Company,  and,  with  a  capital 
stock  of  $500,000,  built  a  large  cotton  mill 
in  the  dty,  which,  without  this  Inducement, 
it  would  not  have  done.  Instead  of  requir- 
ing a  return  of  the  property,  making  an  as- 
sessment, and  exacting  payment  of  the  taxes, 
and  then  paying  to  the  mill  company  a  like 
amount,  as  the  letter  of  the  ordinance  direct- 
ed, the  dty  coundl  omitted  these  formalities, 
treated  the  property  as  exempt  from  munic- 
ipal taxation,  and  exacted  no  taxes  for  10 
years.  Since  the  expiration  of  the  period  of 
10  years,  taxes  have  been  regularly  paid  on 
all  the  property  embraced  in  this  Intended 
exemption.  In  1885  the  directors  of  Spartan 
Mills  determined  to  build  another  large  mill, 
to  be  known  as  "No.  2,"  and  were  inclined  to 
locate  it  some  miles  outside  of  the  corporate 
limits,  on  account  of  some  advantages  claim- 
ed for  mills  operated  away  from  towns  and 
dtlea    To  Induce  the  company  to  build  this 


mill  in  the  dty,  and  prevent  the  soppowd 
diversion  of  business  which  would  ^result 
from  placing  it  a  few  miles  away,  the  dty 
coundl  passed  another  ordinance  of  the  same 
import  as  that  above  redted.  the  exemption 
period  being  for  the  term  of  20  years,  and 
applicable  to  the  proposed  new  mill.  The 
terms  of  this  ordinance  were  accepted,  and 
the  new  factory  went  into  operation  in  18G7, 
and  has  paid  no  taxes  on  the  property  the 
ordinance  was  intended  to  exempt 

The  evidence  must  convince  any  candid 
mind  that  the  highest  hopes  of  the  resolt  of 
the  construction  of  the  mills  were  realized, 
and  that  their  operation  Imparted  a  great  im- 
pulse to  the  dty's  progress.  There.  Is  no 
evidence  that  the  dty  council  or  the  Spartan 
Mills  had  notice  of  any  objection  to  the  ex- 
emptions when  the  second  mill  was  built,  or 
at  any  time  until  these  petitions  were  filed. 
The  first  ordinance  was  duly  published,  and 
the  exemption  provided  by  it  seems  to  have 
been  generally  known  to  the  people  of  Spar- 
tanburg, but  no  vote  of  the  people  was  ever 
taken  as  to  either  attempted  exemption.  Mll- 
ster  testified  he  had  known  of  the  exemption 
several  years— he  could  not  tell  how  many, 
but  before  he  commenced  paying  dty  taxes 
in  1898.  Abbott  could  not  say  how  long  he 
had  known  of  it  He  has  been  paying  taxes 
since  1879.  Both  petitioners  have  been  bene- 
fited by  the  erection  of  the  mills  more  than 
the  entire  city  taxes  paid  by  them  since  the 
exemption  has  been  in  effect  In  the  x>etition 
it  is  alleged  that  the  proceeding  is  instituted, 
not  only  for  the  benefit  of  the  petitioners, 
but  of  other  taxpayers  of  the  dty  of  Spartan- 
burg, who  have  had  an  additional  burden 
placed  upon  them  by  reason  of  the  alleged 
unjust  discrimination.  Some  taxpayers  who 
appeared  as  witnesses  for  petitioners  testified 
to  their  dissatisfaction  with  the  exemption, 
but  the  referee  finds  that  a  great  majority 
of  the  dtizens  of  Spartanburg  are  in  favor 
of  carrying  out  the  contract  of  exemption 
which  the  coundl  attempted  to  make,  and 
this  conduslon  is  well  supported  by  the  tee- 
timony.  The  respondents  do  not,  in  their  re- 
turns or  arguments,  take  the  position  that 
the  dty  coundl  had  the  legal  right  to  grant 
the  exemption  or  rebate,  but  insist  the  writ 
should  be  refused,  on  the  facts  above  stated, 
for  several  reasons,  which  will  be  separately 
considered. 

That  the  state  is  not  a  necessary  party  to 
a  petition  for  mandamus,  presented  by  a  cit- 
izen to  enforce  a  right  in  which  the  state  in 
its  sovereign  capadty  is  not  concerned,  is 
settled  by  the  case  of  Lord  v.  Bates,  48  8. 
G.  96,  26  S.  E.  218.  The  state  as  a  sovereign 
has  no  dhrect  interest  in  the  collection  of  the 
municipal  taxes  of  the  city  of  Spartanbar^g; . 
only  that  portion  of  the  public  is  concerned 
which  is  represented  by  the  jresidenti  and 
taxpayers  of  the  dty. 

The  petition  cannot  be  dismissed  for  lft<dc 
of  demand  and  refusal.  If  the  Spartan  Milia 
ought  to  have  paid  the  taxes,  a^d  if  the  cftj 
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of  SpartanbtiTg  ought  to  have  enforced  their 
collectioii,  the  duty  resting  upon  each  was 
to  the  mnnlcipal  public,  and  no  one  was  spe- 
cially charged  to  demand  its  performance; 
the  obligation  was  Imperatiye  without  de- 
mand. "The  duty  makes  the  demand,  and 
the  omission  is  the  refusal."  High  on  Ex- 
traordinary Remedies,  S  41;  Dillon  on  Munic- 
ipal Corporations,  S  8d7;  Attorney  General 
T.  Boston,  128  Mass.  460. 

The  next  position  taken  is  that  the  present 
city  of  Spartanburg  did  not  come  into  exist- 
ence until  December,  1901,  when  the  charter 
of  1880  was  surrendered  and  the  city  rein- 
corporated under  the  general  law  enacted  in 
1901.  The  last  section  of  this  statute  is: 
"The  provisions  of  this  act  shall  not  affect 
the  rights  and  liabilities  acquired  by  any 
city  under  a  charter  heretofore  granted  and 
obtained."  23  St  at  Large,  p.  659.  But, 
even  without  this  section,  the  reincorporation 
would  not  have  marked  the  destruction  of 
the  municipality,  but  its  continuance  with 
altered  rights  and  powers  as  to  the  future, 
and  hence  would  not  have  the  effect  of  de- 
stroying the  right  of  the  city  to  collect  taxes 
and  other  debts  due  to  It  under  the  old  char- 
ter, nor  prevent  the  enforcement  of  debts  due 
by  the  city;  nor  would  the  right  of  a  citi- 
zen to  require  the  municipal  authorities  to 
collect  or  pay  its  debts  have  been  impaired. 
"Accordingly,  the  substitution  of  a  new  mu- 
nicipal charter  in  the  place  of  a  previous  char- 
ter, or  a  change  in  such  a  charter,  in  whole 
or  in  part,  where  substantially  the  same 
territory  and  the  same  inhabitants  are  con- 
cerned, will  not  be  presumed  or  be  held  to 
be  the  creation  of  a  new  corporation,  but 
the  assumption  by  the  old  one  of  new  powers 
and  privileges."  1  Dillon  on  Municipal  Cor- 
pora tions*  S  172;  Neely  v.  Yorkvllle,  10  S.  C. 
151. 

The  respondents  next  insist  that  the  pur- 
poses for  which  municipal  taxes  were  levied 
for  the  past  13  years  have  been  accomplish- 
ed, and  for  this  reason  the  city  council  can- 
not lawfully  require  the  payment  of  any  tax- 
es the  Spartan  Mills  may  owe  for  those  years. 
It  is  not  asked  that  a  tax  shall  be  ordained 
or  created,  that  is,  'levied,"  in  the  sense  in 
which  the  word  is  used  in  article  10,  S  8,  of 
the  Constitution  of  1895.  That  was  done  by 
the  dty  council  for  each  current  year.  The 
charge  is  that  the  Spartan  Mills  was  not  re- 
quired to  pay  its  share  of  the  taxes  so  levied. 
It  is  manifest  that,  if  it  failed  to  pay  taxes 
due  to  the  city,  it  cannot  claim  exemption 
on  the  ground  that  sufficient  revenue  was  col- 
lected from  others.  When  the  general  levy 
is  within  the  charter  limits,  one  who  fails 
to  pay  cannot  be  discharged  on  the  ground 
that  there  is  no  need  for  his  portion.  The 
fact  that  the  payment  will  make  an  unex- 
pended surplus  in  the  treasury  is  of  no  im- 
portance. This  frequently  happens  in  the 
ordinary  course  of  affairs,  and  the  only  effect 
should  be  to  lessen  the  future  burdens  of  the 
taxpayers* 


It  should  be  observed,  however,  la  Hiia 
connectiont  that  a  mandamus  cannot  be  it- 
sued  requiring  the  dty  to  assess  property  in 
order  to  collect  taxes  for  past  years.  Prior 
to  the  adoption  of  the  Constitution  of  1895, 
the  city  of  Spartanburg,  under  its  charter, 
made  an  annual  valuation  or  assessment  of 
property,  for  taxation,  through  its  own  tax 
machinery.  No  power  is  given  by  statute  to 
the  city  to  assess  property  for  past  years, 
when  it  had  for  any  cause  been  omitted  from 
the  assessment  of  those  years.  No  such  pow- 
er is  to  be  implied,  for  even  state  tax  officers 
make  assessments  for  back  taxes  only  in 
pursuance  of  express  and  very  specific  stat- 
utory direction.  As  separate  municipal  as- 
sessment or  valuation  was  required  for  each 
current  year  as  a  basis  of  taxation  for  that 
year,  and  no  such  assessment  of  the  mill 
property  was  made  year  by.  year,  no  valid 
assessment  for  back  taxes  can  now  be  made 
for  any  year  before  the  Constitution  of  1895, 
which  made  the  city  assessment  of  property 
the  same  as  that  for  the  state  and  county, 
went  into  effect  The  city  has  no  machinery 
which  it  could  legally  put  in  motion  to  pro- 
cure an  assessment  for  these  years,  and  the 
court  has  no  power  to  provide  it  2  Dillon  on 
Municipal  Corporations,  {  763;  Id.  §  81C, 
note;  High  on  Extraordinary  Remedies,  §§ 
140,  144;  U.  S.  v.  Clark  Co.,  95  U.  S.  769,  24 
L.  Ed.  545;  1  Desty  on  Taxation,  466;  Bur- 
roughs on  Taxation,  197.  Since  assessment 
must  precede  payment  and  collection— for  in 
no  other  way  can  the  amount  of  the  taxes  be 
ascertained— the  taxes  for  the  years  which 
passed  before  the  Constitution  of  1895  was 
adopted  cannot  be  ascertained  w'ithout  legis- 
lative aid,  and  hence  the  court  cannot  order 
the  Spartan  Mills  to  pay  them.  This  diffi- 
culty, of  course,  does  not  exist  as  to  the  mu- 
nicipal fiscal  years  In  which  the  state  and 
county  assessment  was  the  basis  on  which 
the  city  taxes  should  have  been  paid.  As  to 
these  years,  the  mandamus  requiring  pay- 
ment should  issue,  unless  the  other  defenses 
are  sufficient 

The  next  Inquiry  is  whether  the  city  of 
Spartanburg  and  the  petitioners  are  estopped 
from  asserting  the  liability  of  the  Spartan 
Mills  to  pay  taxes  for  the  term  for  which  the 
city  council  undertook  to  give  the  exemption 
or  rebate.  It  is  true,  a  city  may  be  estopped 
to  deny  the  validity  of  acts  done  by  its  city 
council  for  a  public  purpose  by  continuing  to 
accept  the  benefits  of  such  action,  but  this  is 
where  the  act  is  merely  an  irregular  or  Im- 
proper exercise  of  power  conferred  by  law. 
Where  there  is  an  entire  absence  of  power  to 
do  what  it  has  undertaken  because  the  con- 
tract or  ordinance  is  forbidden  by  the  Con* 
stltutlon  or  statute  law  of  the  state,  the  couu' 
ell  in  such  action  does  not  represent  the  mu- 
nicipality, and  for  this  reason  the  city  can- 
not be'  estopped  to  deny  the  validity  of  the 
contract  or  ordinance  of  the  coundl,  what- 
ever may  be  the  loss  entailed  on  those  who 
have  acted  on  the  faith  of  the  supposed  pow- 
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er,  or  the  incidental  benefit  which  accrues  to 
the  residents  of  the  city.  The  effort  to  bind 
the  city  amounts  to  no  more  than  if  the 
council  had  undertaken  to  legislate  or  make 
contracts  for  another  municipality  or  for  the 
entire  state.  This  conclusion  Is  based  on 
familiar  legal  principles,  which  apply  with 
equal  force  whether  the  ordinances  in  this 
case  be  regarded  attempts  to  exempt  from 
taxation  or  donations  by  the  council  to  the 
Spartan  Mills.  Feldman  v.  City  Council,  23 
S.  C.  62,  65  Am.  Rep.  6;  Garrison  v.  Laur- 
ens, 54  S.  G.  456,  32  S.  E.  696;  Dillon  on  Ma- 
nicipal  Corporations,  §  445;  4  Thompson  on 
Corporations,  $  5258.  The  numerous  cases 
cited  by  respondents  do  not  involve  the  dis- 
tinction above  stated,  and  hence  are  not  ap- 
plicable. The  attempt  to  rebate  the  taxes, 
or  exempt  from  taxation,  were  acts  absolute- 
ly void  of  legal  effect,  because  forbidden  by 
section  8,  art.  9,  of  the  Constitution  of  1868 
(Garrison  v.  Laurens,  supra),  and  because 
the  attempted  exemption  or  rebate  was  not 
for  the  public  purposes  of  the  municipality. 
Feldman  v.  City  Council,  supra.  There  is 
nothing  in  the  testimony  upon  which  the  pe- 
titioners could  be  held  estopped.  If  they 
had  participated  in  the  efforts  made  to  in- 
duce the  mill  company  to  build  In  the  city, 
and  In  any  way  assented  to  the  exemption  or 
rebate  as  a  condition  and  consideration,  they 
would  be  within  the  principle  laid  down  In 
Ross  V.  Gaffney  City,  67  S.  C.  105,  35  a  B. 
439,  and  their  complaint  should  not  now  be 
regarded;  but  they  are  charged  only  with 
inaction  and  silence  while  the  mill  company 
was  investing  its  money  on  the  faith  of  the 
exemption  from  taxation.  For  conduct  of 
one  party  to  work  an  estoppel.  It  must  be 
shown  that  without  such  conduct  the  other 
would  not  have  acted.  It  is  agreed  on  all 
hands  that  the  city  council  and  the  directors 
of  the  Spartan  Mills  thought  they  were  mak- 
ing a  legal  contract,  binding  upon  all  the 
citizens  of  Spartanburg.  It  is  quite  clear 
that  the  mills  were  built,  not  In  reliance  on 
the  past  or  expected  assent  of  any  or  all  citi- 
zens as  individuals,  but,  on  the  contrary,  the 
reliahce  was  on  the  contract  with  the  city 
council  being  a  protection  against  the  future 
demands  of  Individual  citizens,  as  well  as 
of  the  city  Itself.  Besides,  when  the  con- 
tracts were  made  and  when  the  money  was 
expended  by  the  mill  company  in  construc- 
tion, the  petitioners  had  no  Information,  nor 
means  of  information,  not  possessed  by  the 
respondents.  For  these  reasons,  we  think 
the  mere  inaction  of  the  petitioners  does  not 
estop  them.    Bigelow  on. Estoppel,  570. 

It  is  submitted  by  respondents  the  court 
should  refuse  to  order  the  writ  In  the  exer- 
cise of  its  discretion.  In  view  of  the  great 
benefit  received  by  the  municipality  and  the 
petitioners  themselves  from  the  constFUCtion 
of  the  mills,  the  petitioners  having  for  years 
accepted  these  benefits  without  complaint. 
The  discretion  of  the  court  must  be  guided  by 
law,  and  cannot  be  exercised  In  the  denial 


of  a  plain  legal  right  Ex.  parte  Mackey,  15 
S.  C.  328.  Whether  gratitude  for  the  Inci- 
dental benefits  accruing  to  the  petitioners 
from  the  building  of  the  mills,  on  the  faith 
of  the  exemption,  should  suggest  a  waiver  of 
their  rights  as  citizens  to  require  the  pay- 
ment of  the  taxes,  is  an  Inquiry  for  the  con- 
sideration of  the  parties  themselves.  The 
court  can  exercise  no  discretion  on  that 
ground.  The  serious  question  for  the  court 
is,  did  the  inaction  and  delay  amount  to  such 
laches  as  will  make  the  granting  of  the  peti- 
tion unjust  and  inequitable?  Myers  v.' Ap- 
pleby, 25  8.  C.  104;  Gruber  v.  Knight,  31  S. 
C.  84,  9  S.  B.  692;  Cummlngs  v.  Khrby,  17  S. 
C.  566.  If  so,  whatever  may  have  been  the 
rights  of  the  petitioners,  they  should  not  now 
be  enforced.  Cummlngs  v.  Klrby,  17  S.  C. 
563;  Spelling  on  Extraordinary  Belief,  S  1382; 
High  on  Extraordinary  Bemedles,  S  38.  In 
solving  this  question  the  Important  inqui- 
ries are:  (1)  Was  the  delay  unreasonable? 
and  (2)  would  its  natural  result  be  injury  to 
the  party  against  whom  the  relief  is  sought? 
The  action  of  the  city  council  attempting  to 
exempt  the  mills  from  taxation  being  abso- 
lutely void,  and  the  city  taxes  having  been 
assessed  and  collected  for  each  year  sepa- 
rately, the  failure  of  the  mills  to  pay  became 
each  year  a  separate  default.  We  venture  to 
think  there  will  be  no  question  that  the  delay 
in  endeavoring  to  enforce  the  collection  of 
taxes  for  the  year  1890,  13  years  after  they 
accrued,  would  be  unreasonable.  On  the  oth- 
er hand,  it  is  quite  certain  that  a  proceeding 
instituted  in  1903  to  enforce  collection  of  tax- 
es of  1902  would  be  regarded  within  the  rule 
of  due  diligence.  Where  should  the  line  be- 
tween these  dates  be  drawn?  It  cannot  be 
doubted,  if  this  were  an  action  by  the  city 
council  to  recover  past-due  taxes  from  the 
Spartan  Mills,  the  statute  of  limitations 
would  be  a  complete  bar  to  the  recovery  of 
all  taxes  due  more  than  six  years  before  the 
commencement  of  the  action,  for  the  reason 
that  a  municipal  tax  is  a  liability  created  by 
statute,  and  falls  within  subdivision  2  of 
section  112  of  the  Code  of  Procedure.  Dillon 
on  Municipal  Corporations,  §§  608,  674;  Bris- 
tol V.  Washington  Co.,  177  U.  S.  144,  20  Sup. 
Ct.  585,  44  L.  Ed.  701;  State  v.  Certain  Lands 
in  Redwood  Co.  (Minn.)  42  N.  W.  47&  We 
suppose  the  statute  of  limitations  was  not 
pleaded  because  it  was  not  regarded  applica- 
ble to  a  proceeding  of  this  kind,  under  the 
authority  of  State  ex  rel.  Cummlngs  v.  Klr- 
by, 17  S.  C.  506.  Where,  as  in  this  case, 
however,  an  application  is  made  for  manda- 
mus to  require  the  payment  of  an  aggregate 
amount  arising  from  a  distinct  obligation  ac- 
cruing each  year  for  a  number  of  years,  the 
safe  and  reasonable  rule  is  to  adopt  the  anal- 
ogy of  the  statute  in  fixing  the  line  of  unrea- 
sonable delay  amounting  to  laches.  High  on 
Extraordinary  Remedies.  {  30b;  People  v. 
Chapin  (N.  Y.)  10  N.  B.  142.  See,  particular- 
ly, the  well-considered  case  of  State  t.  Cer- 
tain  Lands  In   Redw6od   Co.,   supra.     The 
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foundation  of  the  statute  of  limitations  is 
that  the  adjustments  of  business  life  would 
be  unduly  disturbed  by  allowing  stale  and 
perhaps  forgotten  Remands  to  be  pressed  In 
the  courts.  The  denial  of  relief  on  account 
of  laches,  even  where  there  is  a  clear  legal 
right,  rests  on  the  same  ground.  The  peti- 
tioners are  guilty  of  nothing  tending  to  Im- 
pair their  legal  rights  except  inaction;  but 
during  the  time  of  their  inactivity  many 
shares  of  the  Spartan  Mills  may  have  been 
acquired  by  the  present  stockholders  without 
thought  of  this  large  aggregate  of  indebted- 
ness to  the  dty  of  Spartanburg.  It  seems, 
therefore,  manifestly  equitable  to  require  the 
Spartan  Mills  to  pay  only  such  indebtedness 
for  taxation  as  would  not  be  barred  by  the 
policy  of  the  law  as  expressed  in  the  statute 
of  limitations,  if  the  city  had  brought  a  direct 
action  for  its  recovery. 

The  petitioners  are  therefore  entitled  to 
the  writ  of  mandamus  to  require  Spartan 
Mills  to  pay  all  unpaid  municipal  taxes  on  its 
property  in  the  city  of  Spartanburg  which 
have  fallen  due  within  six  years  prior  to  the 
12th  day  of  March,  1903,  when  this  proceed- 
ing was  instituted,  but  not  for  such  unpaid 
taxes  as  fell  due  more  than  six  years  before 
that  date. 

It  is  referred  to  Jas.  T.  Gulbreath,  Esq.,  to 
ascertain  the  precise  amount  of  municipal 
taxes  of  Spartan  Mills  unpaid,  which  have 
fallen  due  witlfin  six  years  prior  to  March 
12,  1903.  Upon  the  filing  of  his  report,  it  is 
ordered  that  a  writ  of  mandamus  do  issue 
commanding  the  Spartan  Mills  to  pay  the 
amount  so  ascertained  into  the  treasury  of 
the  city  of  Spartanburg,  unless  exceptions 
shall  be  duly  taken  to  the  report  within  20 
days  after  filing. 


(68  S.  C.  89) 
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V.  SAME.    WILLIAMS  v.  SAME.    CON- 

NELLY  V.  SAME. 

(Supreme  Court  of  South  Carolina.    Jan.  20, 
1904.) 

TORTS  OF  SERVANT— LIABILITY  OF  MASTER- 
RAILROADS— REFUSAL  TO  STOP  TRAIN— EVI- 
DBNCB— INSTRUCTIONS— DAMAGES. 

1.  A  master  Is  liable  in  punitive  damages  for 
the  willful  tort  of  a  servant. 

2.  In  an  action  aeainst  a  railroad  company 
for  willful  and  malicioas  refusal  to  stop  its 
train,  whereby  plaintiff  was  obliged  to  walk 
manj  miles,  sustaining  physical  injury  and  loss 
of  time,  statement  by  die  engineer  of  the  train 
that  he  had  never  disregarded  a  signal  to  stop 
is  incompetent,  as  he  was  not  a  party  to  the 
suit,  and  there  were  no  allegations  iu  the  com- 
plaint charging  him  with  willful  misconduct. 

3.  In  an  action  for  willful  tort  in  refusing  to 
stop  a  train  at  a  station,  an  instruction  that, 
if  the  act  of  defendant  was  done  wrongfully 
and  recklessly,  plaintiff  would  be  entitled  to  re- 
cover exemplary  damages  by  way  of  punish- 
ment by  adding  to  t|ie  compensatory  damages 
a  sufficient  sum  to  prevent  defendant  from  do- 
ing a  like  wrong  to  anybody  else^  is  not  erro- 

f  1.  See  Master  and  Sorvaat.  voL  U,  Cent  Dig.  | 
U73. 


neons  as  awarding  compensatory  damages  on 
failure  of  plaintiff  to  prove  the  willful  tort  al- 
leged. 

4.  A  refusal  to  charge  that  a  quotient  verdict 
is  illegal  is  not  reversible  error  where  there  la 
nothing;  to  show  that  appellant  suffered  preju- 
dicial injury  by  such  refusal. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Newberry  County;  Izlar,  Special  Judge. 

Four  actions  tried  together:  (1)  Thomas 
H.  Reeves  against  Southern  Railway,  (2) 
James  T.  Attaway  against  same,  (3)  M.  P. 
Williams  against  same,  and  (4)  Willie  Con- 
nelly against  same.  From  Judgments  for 
plaintiffs,  defendant  appeals.    Affirmed. 

T.  P.  Cothran,  for  appellant  Cole  L.  Blease 
and  Johnstone  &  Welch,  for  respondents. 

GARY,  A.  J.  The  following  statement  ap- 
pears in  the  record:  ''The  four  plaintiffs 
above  named,  with  Quincy  Williams,  brought 
several  actions  in  the  court  of  common  pleas 
for  Newberry  county  March  11,  1902,  for 
damages  each  in  the  sum  of  $1,900,  on  ac- 
count of  the  alleged  'willful,  wanton,  reck- 
less, and  malicioua*  failure  and  refusal  of 
defendant  to  stop  its  passenger  train  at  Old 
Town  for  plaintiffs  on  July  4,  1900,  whereby 
they  were  forced  to  walk  thirteen  miles  to 
Newberry,  sustaining  physical  injury,  person- 
al discomfort,  loss  of  time  consequent  there- 
on, etc.  The  case  of  Reeves  was  tried  at 
Newberry,  before  Hon.  J.  F.  Izlar,  Special 
Judge,  October  20,  1902.  Verdict  for  plaintiff 
$450,  upon  which  judgment  was  duly  enter- 
ed. The  other  cases  were  tried  the  following 
day.  They  were  tried  together  by  agreement 
Verdict,  each  case,  for  $175,  in  favor  of  plain- 
tiff. Verdict  in  the  Quincy  Williams  case 
was  set  aside,  and  a  new  trial  was  ordered. 
Judgments  in  each  of  the  other  three  cases 
were  entered  up  upon  the  verdicts.  Due  no- 
tice of  appeal  in  each  case  was  served  by 
defendant  from  said  judgments.  It  is  agreed 
by  counsel  that  the  appeals  in  the  four  cases 
be  heard  together  in  this  court  The  com- 
plaints, answers,  testimony,  motion  for  non- 
suit, judge's  charge,  notice  of  appeal,  and  ex- 
ceptions are  practically  the  same  in  all  four 
cases,  and  it  is  agreed  that  the  four  appeals 
be  heard  and  considered  upon  one  copy  of 
each  of  said  pleadings  and  proceedings,  with 
this  exception:  Exception  4,  under  division 
2,  'Evidence,'  applies  only  to  the  Reeves 
case." 

At  the  close  of  the  plaintiff's  testimony, 
the  defendant  made  a  motion  for  a  nonsuit 
on  the  following  grounds:  "(1)  The  com- 
plaint charges  a  willful  tort  by  the  defend- 
ant This  is  not  sustained  'by  evidence  of  a 
willful  tort  by  one  of  the  servants,  for  which 
it  is  claimed  the  defendant  is  answerable. 
(2)  The  defendant  is  not  liable  in  exemplary 
or  punitive  damages  for  an  illegal,  wanton, 
or  willful  act  by  one  of  its  servants,  which 
it  has  in  no  way  authorized  or  ratified.  (3) 
There  is  no  evidence  at  all  tending  to  show 
that  the  defendant  in  any  way  authorized 
the  alleged  willful  tort  of  its  servants,  or 
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ratified  the  same.  (4)  To  hold  the  defendant 
liable  in  punitive  damages  for  the  willful 
tort  of  its  servant,  in  the  absence  of  author- 
ization or  ratification,  would  deprive  the  de- 
fendant of  its  property  without  due  process 
of  law,  contrary  to  the  foui^teenth  amend- 
ment, Ck>nstitution  of  the  United  States.  (5) 
There  is  no  evidence  tending  to  show  any 
willful  tort  by  the  defendant  or  its  servants." 
The  motion  was  refused. 

The  following  are  the  appellant's  excep- 
tions: 

"(1)  Motion  for  Nonsuit  First  Error  in 
not  sustaining  the  first,  second,  and  third 
grounds,  which  present  the  point  that  a  mas- 
ter is  not  liable  in  punitive  damages  for  the 
willful  tort  of  his  servant  in  the  absence  of 
authorization  or  ratification,  of  which  there 
is  no  evidence. 

"Second.  Error  in  not  sustaining  the 
fourth  ground,  which  presents  the>  point  that, 
to  hold  the  defendant  liable  in  punitive  dam- 
ages for  the  willful  tort  of  his  servant,  in 
the  absence  of  authorization  or  ratification, 
would  deprive  the  defendant  of  its  property 
without  due  process  of  law,  contrary  to  the 
fourteenth  amendment,  Ck>nstitation  of  the 
United  States. 

'rrhird.  Error  in  not  sustaining  the  fifth 
ground,  which  presents  the  point  that  there 
is  no  evidence  tending  to  show  any  willful 
tort  by  the  defendant  or  its  servants. 

"(2)  Evidence.  Fourth.  Defendant's  at> 
torney  asked  the  witness  D.  M.  Madden,  n^id 
you  answer  the  signal  that  night?*  to  which 
he  replied,  'Never  answered  none;  none  giv- 
en.' Witness  was  then  asked,  'Did  you  ever 
do  such  as  not  to  answer?  Upon  objection 
the  question  was  ruled  out;  the  witness  was 
not  allowed  to  answer.  Error  in  rulhig  out 
the  question  and  answer  is  assigned  upon 
the  ground  that,  this  being  an  action  for  will- 
ful tort,  the  habit  and  custom  of  the  engineer 
was  admissible  to  show  his  good  faith  and 
motive,  and  to  negative  the  charge  of  a  will- 
ful wrong;  just  as  evidence  of  previous  sim- 
ilar acts  would  have  been  competent  in  fa- 
vor of  the  plaintiff.  It  was  competent  upon 
the  farther  ground  to  show  that  the  company 
was  not  negligent  in  retaining  in  its  employ 
a  reckless  servant,  and  did  not  participate 
directly  in  the  alleged  tort,  which,  if  true, 
would  naturally  enhance  amount  of  punitive 
damages. 

"(3)  The  Judge's  Oharge.  Error  in  char^ 
ging  the  Jury  as  follows:  'I  know  that  be- 
tween willful  mischief  and  gross  negligence 
there  is  a  very  narrow  margin,  as  said  by 
one  of  our  English  Judges— chief  Justices^  1 
think.  He  said  he  rather  thought  it  was  im- 
possible to  define  it,  and  I  am  rather  inclined 
to  think  so  myself— to  define  the  line  of  de- 
marcation between  gross  negligence  and  will- 
ful mischief.'  The  error  consisting  in  this: 
This  was  an  action  for  a  willful  tort  sound- 
ing in  punitive  damages.  Punitive  damages 
are  not  allowed  in  this  state  for  gross  negli- 
gence.   The  charge  authorized  the  Jury  upon 


the  allegation  of  a  willful  tort  to  award 
punitive  damages  for  gross  negligence.  Tli« 
distinction  between  gross  negligence  and 
willful  tort  is  great 

''Sixth.  Error  in  charging  the  Jury  as  fol- 
lows: 'Now,  there  are  two  kinds  of  dam- 
ages. For  instance,  we  have  what  Is  called 
"compensatory  damages";  that  is,  to  com- 
pensate the  plaintiff  for  the  injuries  he  has 
received  by  reason  of  the  wrongs  and  inju- 
ries he  has  received.  Now,  compensatory 
damages  do  not  amount  necessarily  to  his 
physician  bills  or  medicine  bills,  and  all  that 
sort  of  thing.  You  are  to  take  Into  considera- 
tion the  bodily  pain,  what  he  suff^ed,  if  he 
suffered  anything  at  all,  by  reason  of  those 
injuries.  You  are  to  take  into  consideration 
his  loss  of  time,  if  you  come  to  the  conclu- 
sion he  lost  any  time,  from  the  testimony 
in  this  case,  and  how  much  time  did  he  lose; 
All  these  things  come  in  by  way  of  compen- 
sation for  the  injuries  rec^ved.  Sometimes 
imiMiirment  of  health,  present  and  future, 
come  into  this  case;  and  you  are  to  take 
these  things  into  consideration.  Now,  as  I 
said,  the  question  of  damages  is  particularly 
for  you.  You  are  to  be  the  Judge  of  it  and 
decide  what  damages,  if  any,  the  plaintiif 
has  sustained  by  reason  of  that  act— of  the 
wrongful  act  of  the  defendant  which  he  com- 
plained of.  You  are  to  decide  that  from  the 
testimony.  Now,  If  you  come  to  the  conclu- 
sion that  the  act  of  the  defendant  on  this 
occasion  was  done  wrongfully  and  recklessly, 
why  find,  in  addition  to  compensatory  dam- 
ages such  as  I  have  named,  the  plaintiff 
would  be  entitled  to  recover  what  is  called 
"exemplary"  or  "punitive"  damages,  some- 
times called  "smart  money."  That  is,  t^ 
way  of  punishment  to  the  railroad  company, 
by  adding  to  the  compensatory  damages 
which  you  have  found  the  plaintiff  has  suf- 
fered, and  a  sufiAcient  sum  to  prevent  them 
doing  a  like  wrong  to  anybody  else  in  the 
future.'  The  error  consisted  in  this:  The 
charge  permitted  the  Jury  to  award  com- 
pensatory damages  in  the  event  the  plaintiff 
failed  to  prove  a  willful  tort  The  action 
was  based  upon  a  willful  tort  Upon  proof 
of  it  the  plaintiff  might  recover  either  or 
both  kinds  of  damages;  but  if  he  failed  to 
prove  it  as  alleged,  he  could  recover  neither. 

"Seventh.  Error  in  charging  the  Jury  as 
follows:  If  you  come  to  the  conclusion  that 
the  plaintiff  has  suffered  any  damage  at  all, 
why,  you  will  find  what  damages  he  has  suf- 
fered. If  from  the  testimony  you  come  to 
the  conclusion  that  it  was  the  result  of  the 
willful,  wanton,  and  reckless  act  or  onoLis- 
sion  of  the  defendant,  why  then  you  can  go 
on  and  add  to  that  such  damages  by  way 
of  punishment— punitive,  as  it  is  called— such 
sum  as  you  think  Just'  The  error  belnip  tiie 
same  as  in  preceding  exception. 

"Eighth.  Error  in  charging  the  jury  as  fol- 
lows: 'When  there  is  evidence  to  establish 
the  fact  that  the  defendant  or  its  agents  and 
servants  were  guilty  of  willful  negligence 
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er  consdoas  iBdUference  to  the  consequeucefl, 
there  can  be  no  recovery  for  exemplary  dam- 
ages/ The  error  being  tbat  the  defendant 
is  not  liable  in  punitive  damages  for  the  will- 
ful tort  of  one  of  its  servants. 

"Ninth.  Error  in  refusing  the  defendant's 
sixth  request  to  charge,  which  was  as  fol- 
lows: The  defendant  is  not  liable  in  punitive 
damages  for  a  willful  tort  by  one  of  its  serv- 
ants in  the  absence  of  authorization  or  ratifi- 
cation.' The  same  containing  a  correct  prop- 
osition of  law  applicable  in  the  case. 

"Tenth.  Error  in  refusing  the  defendantfs 
seventh  request  to  charge,  which  was  as  fol- 
lows: To  hold  the  defendant  liable  in  puni- 
tive damages  for  the  willful  tort  of  its  serv- 
ants, in  the  absence  of  authorization  or  rati- 
fication, would  deprive  the  defendant  of  its 
proper^  without  due  process  of  law,  con- 
trary to  amendment  14,  Constitution  of  the 
United  States.'  The  same  containing  a  cor- 
rect proposition  of  law  applicable  to  the  case. 

"Eleventh.  Error  in  refusing  the  defend- 
ant's eighth  request  to  charge,  which  was  as 
follows:  *A  quotient  verdict  is  illegal.'  The 
same  containing  a  correct  proposition  of  law, 
and  intended  to  warn  the  jury  from  the  ille- 
gal practice  of  adding  up  the  several  individ- 
ual estimates  and  dividing  such  sum  by  12, 
and  by  previous  agreement  adopting  such 
quotient  as  the  verdict." 

The  appellant's  attorney,  with  his  accus- 
tomed analytical  arrangement,  has  classified 
the  questions  presented  by  the  exceptions  un- 
der five  heads,  which  we  will  follow  in  con- 
sidering the  exceptions. 

The  first  is:  Is  a  master  liable  in  punitive 
damages  for  the  willful  tort  of  a  servant? 
This  principle  has  been  settled  so  long  and 
recognized  so  often  in  this  state  contrary  to 
the  views  for  which  the  appellant  contends, 
that  we  do  not  deem  it  necessary  to  add  any 
authorities  to  those  cited  in  the  argument  of 
the  respondents'  attorneys. 

The  second  is:  Was  it  competent  evidence 
to  show  by  the  engineer  that  he  had  never 
done  such  a  thing  as  run  by  a  fiag  station 
when  he  was  signaled  to  stop?  In  1  Green- 
leaf  on  Evidence,  §  54^  the  rule  is  thus  stat- 
ed: "In  civil  cases  such  evidence  is  not  ad- 
mitted unless  the  nature  of  the  action  in- 
Tolves  the  general  character  of  the  party,  or 
goes  directly  to  affect  it  •  •  •  And  In 
all  cases  when  evidence  is  admitted  touching 
the  general  character  of  the  party,  it  ought 
manifestly  to  bear  reference  to  the  nature 
of  the  charge  against  him."  Again,  in  sec- 
tion 55,  it  Is  said:  "It  is  not  every  allegation 
of  fraud  that  may  be  said  to  put  the  char? 
acter  in  issue;  for,  if  it  were  so,  the  defend- 
ant's character  would  be  put  in  issue  in  the 
ordinary  form  of  declaring  in  assumpsit 
This  expression  is  technical,  and  confined  to 
certain  actions  from  the  nature  of  which,  as 
in  the  preceding  instances,  the  character  of 
the  parties,  or  some  of  them,  is  of  particular 
importance.  This  kind  of  evidence  is  there- 
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fore  rejected  whenever  the  general  charactei 
is  involved  by  the  plea  only,  and  not  by  the 
nature  of  the  action."  In  5  A.  &  E.  Enc.  of 
Law  (2d  Ed.)  863,  it  is  said:  'The  fact  that 
a  party  to  a  civil  action,  or  some  person  con- 
cerned in  the  transaction  out  of  which  the 
action  arose,  is  charged  with  fraud  or  moral 
delinquency,  wiy  not  generally  result  in  al- 
lowing evidence  of  character  to  be  admitted." 
There  are  two  reasons  why  this  testimony 
was  properly  rejected:  First,  the  nature  of 
the  action  was  not  such  as  to  render  it  ad- 
missible; and,  second,  the  engineer  was  not 
sued  as  a  party  defendant,  and  there  were 
no  allegations  in  the  complaint  charging  him 
with  willful  misconduct 

The  third  is:  Did  the  circuit  judge  charge 
that  the  plaintiffs  were  entitled  to  recover 
upon  proof  of  gross  negligence?  When  that 
part  of  the  charge  set  out  in  the  exceptions 
is  considered  in  connection  with  the  other 
portions  thereof,  and  in  connection  with  the 
defendant's  requests  that  were  charged,  it 
will  be  seen  that  the  charge  is  not  suscepti- 
ble of  the  interpretation  placed  npon  it  by 
the  appellant 

The  fourth  is:  Did  the  circuit  Judge 
charge  that  the  plaintiffs  were  entitled  to  re- 
cover upon  proof  of  ordinary  negligence? 
This  question  is  disposed  of  by  what  was 
said  in  considering  the  third  question. 

The  fifth  is:  Did  the  circuit  judge  err  in 
refusing  the  request  to  charge  concerning 
quotient  verdicts?  The  request  was  as  fol- 
lows: "A  quotient  verdict  is  Illegal."  The 
request  simply  contained  a  warning  to  the 
jury,  and,  even  conceding  that  it  was  a  sound 
proposition,  there  is  nothing  in  the  record 
showing  that  the  appellant  suffered  preju- 
dicial injury  by  reason  of  the  refusal'  to  so 
charge. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  in  each  of  said 
cases  be  aflLrmed. 


(88  B.  C.  18) 
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BROWNING. 

(Supreme  Court  of  South  Carolina.    Dec  8» 

1903.) 

GUARANTY  —  DILIGENCE  —  BYIDBNCB  —  BANK- 
RUPTCY—DOCUMENTARY HVI- 
DENCB-NONSUIT. 

Lin  a  suit  against  a  corporation  and  the 
guarantor  of  its  debt,  the  record  of  a  suit 
against  the  corporation  containing  an  appoint- 
ment of  a  receiver  is  admissible  on  the  ques- 
tion of  diligence  in  pursuing  the  principal  debt- 
or. 

2.  Duplicate  original  of  a  schedule  in  bank- 
ruptcy prepared  under  Bankr.  Act  July  1, 
1898.  c.  541^  I  7,  30  Stat.  548  [U.  S.  Comp.  St 
1901,  p.  3424],  is  admissible  in  evidence  as  an 
admission  of  insolvency. 

3.  Under  Bankr.  Act  July  1,  1898.  c.  641,  < 
21,  30  Stat.  552  [U.  S.  Comp.  St.  1901.  p. 
34301.  a  certified  copy  of  the  bankruptcy  record 
is  admissible  in  evidence  as  original  evidence. 

4.  In  determining  the  propriety  of  the  refusal 
of  a  nonsuit,  evidence  offered  by  defendant  affer 
auch  refusal  will  be  considered. 


546 


46  80UTHEASTBRN  RBPORtEB, 


(HC 


5.  Where  a  naranty  t^s  executed  after  the 
contract  of  saTe  of  machinery,  but  before  de- 
livery, the  orii^ai  contract  Is  a  snfQcient  con- 
sideration. 

6.  Where  a  contract  of  guaranty  is  an  ab- 
>  solute  agre^nent  to  pay  according  to  the  orig- 
inal contract  if  the  principal  debtor  fails  to 
pay,  no  notice  to  the  guarantor  of  nonpayment 
was  necessary. 

Appeal  from  Common  Pleas  Glrcult  Court 
of  Laurens  County;  Carey,  Special  Judge. 

Action  by  the  Pales  &  Jenks  Machine  Com- 
pany against  J.  S.  Blalock,  L.  W.  0.  Blalock, 
and  M.  B.  Browning.  From  judgment  for 
plaintiff,  defendant  Browning  appeals.  Af- 
firmed. 

D.  W.  Robinson,  Johnstone  &  Welch,  and 
Ferguson  ft  Featherstone,  for  appellant  N. 
B.  Dial  and  F.  P.  McGowan,  for  respondent 

JONES,  J.  The  Fales  ft  Jenks  Machine 
Company,  a  corporation  of  Rhode  Island,  on 
July  9,  1900,  contracted  in  writing  with  the 
Goldville  Manufacturing  Company,  of  Gold- 
vllle,  S.  0.,  to  deliver  by  November  1,  1900, 
certain  machinery  for  the  erection  of  a  yam 
mill  at  the  price  of  $9,404.21,  f.  o.  b.  cars  at 
Pawtucket  B.  I.  "Terms  of  payment,  one- 
half  net  cash.  New  York  exchange,  thirty 
days  from  date  of  bill  of  lading;  balance  by 
two  (2)  notes  of  equal  amounts  at  six  (6)  and 
twelve  (12)  months,  respectively,  said  notes 
to  bear  interest  at  the  rate  of  six  per  cent 
(6)  per  annum  and  to  be  dated  from  date  of 
bill  of  lading."  On  the  19th  day  of  Novem- 
ber, 1900,  as  further  assurance,  the  defend- 
ants, J.  S.  Blalock,  L.  W.  C.  Blalock,  and  M. 
E.  Browning,  executed  and  delivered  to  plain- 
tiff an  instrument  in  writing,  which,  after 
reciting  the  terms  of  the  contract  as  above 
stated,  stipulated  as  follows:  "We  hereby 
agree  to  indorse  the  said  notes,  and  should 
the  Goldville  Manufacturing  Co.  fail  to  pay 
for  said  machinery  on  terms  of  contract  made 
between  themselves  and  the  Fales  and  Jenks 
Machine  Co.,  dated  July  9th,  or  shall  faU 
to  pay  any  notes  when  due,  which  are  given 
in  payment,  we  the  undersigned  do  hereby 
bind  and  obligate  ourselves.  Jointly  and  sev- 
erally, each  with  the  other,  and  with  the 
Fales  and  Jenks  Machine  Co.,  to  make  good 
and  pay  to  the  Fales  and  Jenks  Machine  Co. 
the  amounts  which  may  be  due  them  in  ac- 
cordance with  the  contract  above  mentioned." 
The  machinery  was  shipped  about  December 
1,  1900,  was  received  and  used  for  the  pur- 
poses intended,  and  the  cash  payment  of 
$4,702.12  was  made  on  January  28,  1901. 
The  plaintiff  did  not  require  notes  for  the 
credit  portion  of  the  contract  This  action 
was  brought  in  January,  1902,  for  the  balance 
due  against  James  S.  Blalock,  L.  W.  a  Bla- 
lock, and  Mrs.  M.  B.  Browning  individually 
and  as  partners  under  the  firm  name  of  Gold- 
ville Manufacturing  Company;  the  complaint 
alleging  that  Mrs.  Browning  was  a  partner  in 
the  Goldville  Manufacturing  Company  at  the 
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time  the  machinery  was  purchased,  and  fur- 
ther sought  to  make  her  liable  as  guarantor 
under  the  instrument  above  stated.  J.  S. 
Blalock  and  L.  W.  0.  Blalock  having  be&i 
adjudged  bankrupt  each  upon  his  own  peti- 
tion, the  action  was  directed  mainly  against 
Mrs.  Browning,  and  the  issues  arose  upon 
her  answer  denying  that  she  was  a  partner 
in  the  Goldville  Manufacturing  Company, 
and  denying  liability  as  guarantor  upon  the 
grounds  (1)  that  the  guaranty  was  without 
consideration;  (2)  that  the  contract  of  July 
9,  1900,  was  so  changed  as  to  discharge  her; 
(3)  because  of  the  negligence  of  plaintiff  in 
prosecuting  the  claim  against  the  principal 
debtor,  and  in  falling  to  give  timely  notice 
of  default  to  her  as  guarantor.  The  action 
resulted  in  a  verdict  and  Judgment  against 
Mrs.  M.  B.  Browning  for  the  amount  claim- 
ed, from  which  she  appeals. 

1.  As  to  the  exception  of  admissibility  of 
evidence.  We  think  there  was  no  error,  as 
claimed  in  the  first  exception,  in  admitting  In 
evidence  the  complaint,  answer,  and  order 
appointing  a  receiver  in  the  case  of  Colum- 
bia, Newberry  ft  Laurens  Railroad  Compa- 
ny against  Goldville  Manufacturing  Co.  et 
al.,  even  though  Mrs.  Browning  was  not  a 
party  to  such  suit  The  Goldville  Manufac- 
turing Company  was  a  party  to  the  present 
suit  ADd  the  evidence  was  competent  and 
relevant  to  show  the  fact  and  date  of  the 
insolvency  of  the  Goldville  Manufacturing 
Company,  as  being  upon  the  issue  as  to 
the  plaintiff's  negligence  in  pursuing  the  prin- 
cipal debtor.  Nor,  for  the  same  reason,  do 
we  think  there  was  any  error,  as  claimed  in 
the  second  exception,  in  admitting  in  evi- 
dence a  duplicate  of  the  bankrupt  record  in 
the  matter  of  the  bankruptcy  of  J.  S.  Blalock 
and  L.  W.  C.  Blalock.  Section  7  of  the  bank- 
rupt act  of  Congress  approved  July  1,  1888 
(Act  July  1,  1898,  c.  641,  80  Stat  548  [U.  S. 
Comp.  St  1901,  p.  8424]),  provides  that  the 
bankrupt  shall  prepare  and  file  a  schedule  of 
his  property  in  triplicate,  one  for  the  use  of 
the  trustee.  One  of  these  triplicate  schedules 
would  be  competent  as  a  statement  by  the 
party  making  it  touching  his  insolvency.  If 
the  paper  proposed  to  be  introduced  was  a 
certified  copy  of  the  bankrupt  record,  it  was 
admissible  under  section  21  of  said  act  of 
Congress  approved  July  1,  1898  (30  Stat  552 
[U.  8.  Comp.  St  1901,  p.  3430]),  relating  to 
bankruptcy. 

2.  There  was  no  error  in  the  refusal  of  the 
motion  for  nonsuit  This  motion  was  baaed 
upon  several  grounds:  (1)  Because  there  was 
no  testimony  tending  to  show  that  Mrs. 
Browning  was  a  partner  in  the  (Soldville 
Manufacturing  Company  when  the  machin- 
ery was  bought;  (2)  the  guaranty  was  with- 
out consideration;  (3)  there  was  such  change 
in  the  contract  as  discharged  the  guarantor, 
etc.  It  is  manifest  however,  if  there  was 
testimony  tending  to  show  that  Mrs.  Brown- 
ing was  partner  in  the  firm  of  the  Cioldville 
Manufacturing    Company,  the  nonsuit  was 
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properly  refused,  without  regard  to  the  mat- 
ter presented  in  reference  to  Mrs.  Brown- 
ing's liability  as  goarantor.  We  will  there- 
fore first  inquire  whether  there  was  any 
testimony  tending  to  show  that  Mrs.  Brown- 
ing was  a  partner  In  the  GoldviUe  Manufac- 
turing Company.  At  folio  29  of  the  "case/* 
in  the  testimony  of  L.  W.  C.  Blalock,  who  is 
the  brother  of  Mrs.  M.  B.  Browning,  both  be- 
ing children  of  J.  S.  Blalock,  we  find  the  fol- 
lowing: "Q.  Had  you  ever  taken  your  sister 
into  partnership  in  the  firm  before  you  went 
north?  A.  No,  sir.  (Objected  to  by  defend- 
ant.) Q.  Did  she  have  any  interest  in  it? 
A.  Not  at  that  time.  Q.  When  did  she  hare 
any  interest  in  it?  A.  Just  before  we  incor- 
porated it  Q.  How  long  before?  A.  I  don't 
know;  not  a  great  while.  Q.  When  you 
stated  that  she  was  a  member  in  June,  was 
that  correct?  A.  I  didn't  state  that  she  was 
a  member  in  June.  (Objected  to  by  defend- 
ant) By  the  Court  I  don't  think  that  is 
competent  Q.  Well,  was  she  a  member  of 
the  firm  at  the  time  you  wrote  that  letter? 
A.  Yes,  sir.  (Objected  to  by  counsel  for  the 
defendant)  By  the  Court:  I  will  rule  this 
letter  out  Q.  Well,  I  will  ask  if  she  was  a 
member  of  the  firm  the  1st  of  June,  1900? 
Look  at  that  paper  (presenting  paper  to  wit- 
ness). A.  No,  sir;  she  was  not  a  partner  at 
that  time,  and  she  did  not  consent  to  come 
in  at  that  time.  I  don't  think  she  was  in 
that  early."  There  was  testimony  that  J.  S. 
Blalock  and  L.  W.  O.  Blalock  were  partners 
under  the  name  of  the  Qoldyllle  Manufactur- 
ing Company,  and  there  was  some  testimony 
by  one  of  the  firm  that  Mrs.  Browning  had 
some  interest  in  the  partnership  before  it 
became  incorporated.  The  testimony  showed 
that  a  charter  of  incorporation  was  taken 
out  October  28,  1900.  At  foUo  215,  "case," 
Mrs.  Browning  testified  as  follows:  "I  was 
at  Ooldville  the  summer  and  fall  of  1900,  at 
my  brother's  house,  before  the  Goldvllle  Man- 
ufacturing Company  was  chartered.  Father 
and  Bud  were  Interested  in  it  Q.  Did  you 
convey  your  land  to  the  Ooldville  Manufac- 
turing Company,  where  the  mill  is  built? 
(Objected  to  by  Col.  Ferguson  as  being  sec^ 
ondary.)  A.  I  don't  know.  I  was  never  told 
that  I  was  to  get  any  stock  in  the  company, 
but  I  supposed  I  would,  as  pa  told  me  he 
wanted  to  make  it  a  family  affahr.  I  suppose 
the  correct  time  would  be  when  Mr.  L.  W.  O. 
Blalock  says  I  was  interested.  I  knew  they 
were  going  to  buy  machinery  for  the  mill* 
but  I  did  not  know  that  L.  W.  C.  Blalock 
went  north  to  buy  fhe  machinery  some  time 
during  the  summer  of  1900.  I  don't  know 
when  the  machinery  was  delivered  relative 
to  the  signing  of  the  contract  I  was  never 
asked  for  my  consent  to  be  director,  nor  was 
I  notified  fbat  I  had  been  elected.  My  father 
and  brother  never  discussed  the  affairs  of  the 
mill  with  me  except  in  an  informal  and  so- 
cial way.  My  brother  looked  after  my  in- 
terests in  the  mill." 
J.  S.  Blalock  testified,  at  folio  148,  that 


there  was  no  partnership  between  him  and 
Mrs.  Browning,  that  he  was  not  interested  in 
the  partnership,  and  that  he  became  inter- 
ested in  the  mill  after  it  was  incorporated. 
At  folio  152  et  seq.  he  testified,  substantially, 
that  before  L.  W.  0.  Blalock  went  north  to 
buy  machinery,  he  (J.  S.  Blalock)  told  him 
that  he  would  help  him  if  he  would  make  it 
a  5,000-spindle  mill,  and  when  asked  the 
question,  **Was  anything  said  about  his  tak- 
ing his  sister  in?  Did  you  tell  him,  if  he 
would  take  her  in  that  you  would  help  him?" 
J.  S.  Blalock  answered,  "We  talked  about  it 
afterwards,  and  I  said  I  wanted  her  in  if 
I  took  anything  in  it;  that  I  was  working 
for  them."  He  further  testified  that  they  be- 
gan the  construction  of  a  6,000-spindle  mill 
in  August,  1900.  Beginning  at  folio  155,  this 
witness  further  testified  as  follows:  "Q.  You 
say  she  was  not  a  partner  at  that  time?  A. 
No,  sir;  I  never  recognized  her  as  a  partner 
at  all.  Q.  You  looked  after  her  interest  in 
the  mill,  did  you  not?  A.  I  have  looked  aft- 
er all  her  interests  ever  since  she  was  bom. 
Q.  When  you  decided  to  make  this  mill  a 
5,000  mill,  you  decided  to  put  her  interest  in 
that  mill?  A.  I  expected  to  put  part  of  it 
there.  Q.  Where  did  she  Uve?  A.  At  Green- 
ville, but  she  stayed  at  my  home  part  of  that 
year,  and  she  was  in  bad  health,  her  and  her 
baby  both.  Q.  She  stayed  thete  all  the  fall? 
A.  Yes,  sir.  Q. « You  exp^ted  her  to  have  an 
interest  in  the  mill?  A.  Yes,  sir;  but  she 
had  none  in  the  land.  Q.  You  built  that  mill 
with  your  own  hands?  A.  Yes,  sir.  Q.  Made 
your  own  brick?  A.  Yes,  sir;  all  but  a  few." 
WhUe  the  testimony  of  J.  S.  Blalock  was  not 
given  until  after  the  refusal  of  the  motion 
for  nonsuit,  it  is  not  improper  to  refer  to  the 
same  in  considering  whether  to  set  aside 
the  order  of  nonsuit  Hicks  v.  Southern 
Railway,  63  S.  C.  567,  41  S.  B.  758.  We  do 
not  think  it  can  be  said  that  there  was  no 
testimony  whatever  tending  to  show  that 
Mrs.  Browning  was  a  partner  in  the  (]k)ldville 
Manufacturing  Company,  and  it  was  proper 
to  leave  it  to  the  Jury  to  determine  that  is- 
sue. 

The  circuit  court,  however,  did  not  rest 
the  refusal  of  nonsuit  upon  this  ground,  but 
upon  the  ground  that  the  evidence  with  ref- 
erence to  the  guaranty  was  sufficient  to  car- 
ry the  case  to  the  Jury.  The  exact  language 
used  by  the  court  Just  previous  to  overruling 
the  motion  for  nonsuit,  was:  "The  question 
for  me  to  decide  is  not  whether  that  partner- 
ship existed  between  the  parties;  it  is  wheth- 
er or  not  there  was  a  sufficient  consideration 
on  which  that  guaranty  was  made."  A  strict 
guaranty  "is  a  promise  to  answer  for  the 
payment  of  some  debt  or  the  performance 
of  some  duty  in  the  case  of  the  failure  of  an- 
other person  who  is  himself  in  the  first  in- 
stance liable  to  such  payment  or  perform- 
ance." 14  Bncy.  Law  (2d  Ed.)  1128.  "A 
consideration  is  essential  to  the  validity  of 
a  guaranty  not  under  seaL"  McKinney  v. 
Quilter,  4  McCord.  409;  Ency.  I4iw  (2d  Ed.) 
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1183,  cases  dted.  The  Instrument  in  ques- 
tion, signed  by  J.  8.  Blalock,  L.  W.  0.  Bla- 
lock,  and  Bi.  E.  Browning,  was  not  a  strict 
guaranty,  in  so  far  as  it  was  signed  by  those 
who  constituted  the  partnership  of  the  Gtold- 
Yllle  Manufacturing  Company,  for  in  such 
case  the  undertaking  is  not  an  agreement  to 
pay  the  debt  of  another,  but  an  agreement  to 
pay  one's  own  debt,  and  is  amply  supported 
by  the  original  consideration.  Inasmuch  as 
there  was  some  testimony  tending  to  show* 
that  Mrs.  Browning  was  a  partner  in  the  firm 
of  the  Goldvllle  Manufacturing  Company, 
this  was  some  evidence  tending  to  show  a 
consideration  for  the  agreement  called  a 
guaranty. 

But  let  us  assume  that  Mrs.  Browning  was 
not  a  party  to  the  original  contract  of  July 
9,  1900,  between  the  Goldvllle  Manufactur- 
.  ing  Company  and  plaintiff  for  the  purchase 
of  the  machinery,  and  that  her  contract  of 
November  19,  1900,  is  one  of  guaranty  for 
the  performance  of  the  contract  of  the  firm 
of  Goldvllle  Manufacturing  Company,  com- 
posed of  L.  W.  a  Blalock  and  J.  S.  Blalock, 
either  or  both.  The  rule  applicable  is  thus 
stated  in  14  Bncy.  Law  (2d  Ed.)  1133:  ♦'Where 
the  guaranty  is  collateral  to  the  principal 
contract,  but  is  made  at  the  same  time,  and 
becomes  an  essential  ground  of  the  credit 
given  to  the  principal  or  direct  debtor,  there 
is  not,  or  need  not  be,  any  other  considera- 
tion than  that  moving  between  the  creditor 
and  the  original  debtor  under  the  principal 
contract  In  this  class  of  cases  a  benefit  to 
the  debtor  without  any  benefit  to  the  guar- 
antor is  sufilclent  The  consideration  need 
not  pass  directly  from  the  party  giving  to 
the  party  receiving  it  It  is  enough  if  a  ben- 
efit arises  to  the  party  for  whom  the  guar- 
anty is  given,  or  the  party  receiving  the 
guaranty  is  or  may  be  Injured  by  it  Al- 
though the  guaranty  Is  executed  subsequent- 
ly to  the  drafting  of  the  principal  contract, 
they  will  nevertheless  be  deemed  to  have 
been  executed  contemporaneously  within  the 
rule  stated,  if  delivered  at  the  same  time, 
and  before  any  obligation  or  liability  is  in- 
curred under  the  principal  contract  And  a 
guaranty  for  the  payment  of  goods  for  which 
a  contract  of  sale  is  made,  though  executed 
subsequently  to  the  agreement  of  sale,  is 
supported  by  a  sufficient  consideration  if  the 
goods  are  not  delivered  until  after  the  guar- 
anty. The  contract  of  sale  is  not  complete 
until  deUvery."  In  2  Daniel,  Neg.  Inst  (3d 
Ed.)  i  1759,  it  is  stated  that  there  are  three 
classes  of  cases  which  should  be  discrim- 
inated: (1)  When  the  guaranty  is  contem- 
poraneous with  the  principal  contract  (2) 
When  the  guaranty  is  made  after  the  con- 
tract is  completed,  and  is  not  for  the  benefit 
of  the  guarantor.  (3)  When  the  guaranty  is 
made  after  the  contract  is  completed,  and  is 
for  the  benefit  of  the  guarantor.  In  the  first 
class  the  consideration  of  the  principal  con- 
tract will  support  the  guaranty.  In  the  sec- 
ond class  the  original  consideration  being 


exhausted,  there  must  be  some  new  and  sufii- 
cient  consideration  to  support  it  In  the 
third  class  the  consideration  moves  directly 
to  the  guarantor  for  his  own  benefit,  and  is 
really  his  own  debt  In  the  leading  case  of 
Leonard  v.  Vredenburgh,  8  Johns.  29,  5  Am. 
Dec.  317,  Kent,  C.  J^  said:  "There  are 
three  distinct  classes  of  cases  on  this  sub- 
ject which  require  to  be  discriminated:  (1) 
Cases  in  which  the  guaranty  or  promise  is 
collateral  to  the  principal  contract  but  is 
made  at  the  same  time,  and  becomes  an  es- 
sential ground  of  the  credit  given  to  the 
principal  or  direct  debtor.  Here,  as  we  have 
already  seen,  is  not  nor  need  be  any  other 
consideration  than  that  moving  between  the 
creditor  and  original  debtor.  (2)  C&ees  in 
which  the  collateral  undertaking  is  subse- 
quent to  the  debt,  and  was  not  the  induce- 
ment of  it,  though  the  subsisting  liability  is 
,  the  ground  of  the  promise  without  any  dis- 
tinct and  unconnected  inducement  Here 
must  be  some  further  consideration  shown 
having  an  Immediate  respect  to  such  liabil- 
ity, for  the  consideration  for  the  original 
debt  will  not  attach  to  this  subsequent  prom- 
ise. (3)  A  third  class  of  cases,  and  to  which 
I  have  already  alluded,  is  when  the  promise 
to  pay  the  debt  of  another  arises  out  of  some 
new  and  original  consideration  of  benefit 
or  harm  moving  between  the  newly  contract- 
ing parties."  We  think  there  was  evidence 
tending  to  place  the  agreement  of  November 
19,  1900,  within  the  first  class.  The  contract 
for  the  sale  of  the  machinery  made  on  July 
9,  1900,  was  executory,  and  not  complete  until 
the  delivery  of  the  machinery,  at  which  time 
the  liability  of  the  principal  debtor  attached. 
The  contract  called  the  guaranty  was  ex- 
ecuted November  19, 1900,  and  the  machinery 
was  not  delivered  until  about  December  1, 
1900.  At  the  time  of  the  guaranty  there  was 
no  subsisting  debt  or  liability  In  favor  of 
plaintiff  by  the  principal  debtor,  as  the  ma- 
chinery had  not  been  delivered.  When  the 
liability  of  the  principal  debtor  arose,  the 
contract  of  guaranty  instantly  attached;  so 
that  It  may  fairly  be  said  that  the  guaranty 
was  not  subsequent  to,  but  was  contempora- 
neous with,  the  debt  of  the  principal  debtor. 
Independent  of  the  testimony  excluded  by 
the  circuit  court,  there  was  some  evidence 
tending  to  show  that  the  delivery  of  the 
machinery  was  induced  by  the  guaranty. 
And  we  may  further  state  that  there  was 
some  evidence  tending  to  show  that  Mrs. 
Browning  received  a  benefit  ftom  the  de- 
livery of  the  machinery.  When  the  machin- 
ery was  delivered,  and  when  the  guaranty  w&s 
executed,  the  partnership,  Goldvllle  Manu- 
facturing Company,  had  merged  into  the  cor- 
poration of  that  name,  of  which  Mrs.  Brown- 
ing was  a  large  stockholder  and  a  director, 
J.  a  Blalock  being  president  Lu  W.  a  Bla- 
lock being  treasurer,  these  being  the  only 
stockholders  and  directors.  The  machinery, 
upon  its  arrival  at  Goldvllle,  S.  C,  consigned 
to  the   Goldvllle  Manufacturing   Company, 
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was  taken  by  the  manager  of  the  corpora- 
tion and  placed  In  its  mill,  and  the  drcuuH 
atances  are  snch  as  to  make  it  extremely 
probable,  to  say  the  least  of  it,  that  at  the 
time  of  the  guaranty  the  Blalocks  and  Mrs« 
Browning  were  aware  that  such  use  would 
be  made  of  the  machinery  when  delivered. 

The  remaining  grounds  upon  which  the 
nonsuit  was  sought  need  not  be  particularly 
noticed  in  this  connection,  as  the  foregoing 
Is  sufficient  to  sustain  the  refusal  of  nonsuit. 
We  may  remark  generally  that  we  find  noth- 
ing in  the  testimony  which  would  have  au- 
thorized the  court  to  determine  as  matter  of 
law  that  the  contract  of  guaranty  had  been 
changed  or  altered  so  as  to  discharge  the 
guarantor,  or  that  there  was  such  want  of  dili- 
gence on  the  part  of  the  plaintiff  in  pursuing 
the  principal  debtor  as  would  discharge  the 
guarantor. 

3.  The  fifth  exception  alleges  that  the  dr- 
ciiit  court  erred  in  constructing  the  contract 
of  November  i9th  to  be  a  guaranty  of  pay- 
ment instead  of  a  guaranty  of  the  collecti- 
bility of  the  debt  We  think  the  court  prop- 
erly construed  the  contract  By  it  the  par- 
ties agreed  (1)  to  indorse  the  said  notes  to 
be  given  for  deferred  payments  under  the 
contract  of  July  9th;  (2)  to  make  good  and 
pay  the  amounts  which  may  be  due  plaintiff 
in  accordance  with  said  contract  should  the 
Goldvllle  Manufacturing  Company  fail  to 
pay  for  the  machinery  on  the  terms  of  the 
contract;  (3)  to  make  good  and  pay  the 
amounts  which  may  be  due  plaintiff  in  ac- 
cordance with  said  contract  in  case  the  Gold- 
vllle Manufacturing  Ck>mpany  shall  fall  to 
pay  any  notes  when  due  which  are  given 
in  pay  men::.  It  did  not  appear  that  any 
notes  were  ever  received  by  plaintiff  pursu- 
ant to  the  contract  While  it  is  true  L.  W. 
G.  Blalock  testified  that  he  mailed  notes  to 
plaintiff's  company,  Pawtucket,  R,  I.,  Mr. 
Jenks,  president  of  the  plaintiff  company, 
testified  that  no  notes  were  ever  tendered  to 
or  received  by  the  company.  But  this  is 
Immaterial,  for,  as  we  construe  the  contract, 
plaintiff's  right  to  collect  of  Mrs.  Browning 
the  amount  due  for  the  machinery  under  the 
second  stipulation  of  her  contract  cannot  be 
affected  by  the  failure  to  take  the  notes  for 
deferred  payments.  And  if  any  notes  had 
in  fact  been  received  by  plaintiff  not  indors- 
ed as  agreed  in  the  first  stipulation,  still,  in 
default  of  payment  of  such  notes,  Mrs. 
Browning,  under  the  third  stipulation,  was 
obligated  to  pay  the  amounts  due  plaintiff, 
In  accordance  with  the  original  contract 
The  guaranty  was  absolute,  not  conditional. 
''If  A.  guaranties  expressly  or  by  implica- 
tion to  pay  the  note  of  B.  to  G.  provided 
B.  does  not  pay  it  he  becomes  absolutely 
liable  for  its  payment  immediately  upon  B.'s 
default  and  is  therefore  deemed  an  abso- 
lute guarantor  of  the  due  payment  of  the 
note  of  B.  to  C.  But  if  A.  guaranties  the 
collectibility  or  goodness  of  B.'s  note  to  O., 
lie  does  not  absolutely  guaranty  its  payment 


but  only  that  he  will  pay  it  in  the  event  that 
G.  shall  test  the  collectibility  or  goodness  o< 
the  note  by  regular  prosecution  of  suit 
against  B.,  and  shall  be  unable  by  due  and 
reasonable  diligence  to  enforce  its  payment 
And  accordingly  he  is  only  deemed  a  condi- 
tional guarantor  of  paymeut"  2  Daniel,  Neg. 
Inst  S  1768. 

The  construction  of  the  contract  practical- 
ly disposes  of  the  remaining  exceptions  by 
appellant,  which  are  based  upon  the  view 
that  the  guaranty  was  of  collectibility  mere- 
ly. The  contract  of  guaranty  being  an  ab- 
solute engagement  to  pay  according  to  the 
contract  of  July  19th  if  the  principal  debtor 
failed  to  pay,  no  notice  to  the  guarantor  of 
nonpayment  was  necessary.  Carson  v.  Hill, 
1  McMul.  76;  Bank  v.  Hammond,  1  Eich. 
Law,  285.  Whether  such  notice  would  be 
necessary  in  the  case  of  a  guaranty  of  a 
negotiable  instrument  need  not  be  consider- 
ed here,  as  the  instrument  or  contract  guar- 
antied in  this  case  was  not  negotiable,  in 
which  case,  certainly,  there  was  no  necessi- 
ty to  give  notice  of  nonpayment  to  the  guar- 
antor. Savings  Bank  v.  Strother,  28  S.  0. 
504,  6  S.  E.  313. 

The  court  declined  to  charge  that  it  was 
the  duty  of  plaintiff,  under  failure  of  the 
principal  debtor  to  pay  the  debt  to  pursue 
the  principal  debtor  by  legal  process,  and 
make  diligent  effort  to  collect  the  debt  from 
the  principal,  but,  on  the  contrary,  charged: 
"Mere  nonaction,  passivity,  or  indulgence  on 
the  part  of  the  plaintiff  would  not,  as  mat- 
ter of  law,  discharge  any  of  the  guarantors 
from  obligations  under  the  guaranty  to  pay 
the  debt  and  nothing  short  of  a  valid  con- 
tract upon  sufficient  legal  consideration  ex- 
tending the  time  of  payment  of  the  contract 
or  changing  the  terms  of  the  contract  would 
have  the  effect  in  law  of  releasing  any  of 
the  guarantors,  or  unless  the  plaintiff  had 
refused  to  take  some  le^^al  step  to  collect  the 
debt  after  positive  request  from  the  guaran- 
tor to  do  so."  The  refusal  to  charge  as  re-  ' 
quested  was  proper  under  the  principle  stat- 
ed in  Savings  Bank  v.  Strother,  supra,  and 
the  charge  is  supported  by  numerous  cases. 
Pamell  v.  Price,  3  Rich.  Law,  121;  Lang  v. 
Brevard,  3  Strpb.  Bq.  64;  Hampton  v.  Levy, 
1  McGord,  ?Sq.  107;  Jackson  v.  Patrick,  10 
S.  C.  200.  Under  the  foregoing  conclusions, 
the  fifth,  seventh,  eighth,  ninth,  tenth,  and 
twelfth  exceptions  must  be  overruled. 

This  leaves  to  be  noticed  the  sixth  and 
eleventh  exceptions-^the  thirteenth  excep- 
tion being  a  duplication  of  the  eleventh. 
These  exceptions  are  as  follows:  "(6)  Be- 
cause he  erred  in  charging  the  jury  as  fol- 
lows: 'If  yon  find  in  this  case,  as  a  matter 
of  fact  there  was  a  contract  for  the  purchase 
of  machinery,  and  after  the  time  the  con- 
tract was  entered  into  by  Mrs.  Browning, 
that  the  machinei-y  was  not  delivered  at  that 
time,  but  after  that  that  would  be  sufficient 
consideration;  but,  if  not  delivered,  it  would 
not' "    "(11)  He  erred  in  charging  the  Jury, 
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as  reqaested  by  defendant,  as  follows:  'If 
the  Jury  belieyes  from  the  evidence  that  at 
the  time  of  the  execution  of  the  guaranty 
of  November  19,  1900,  there  was  no  valua- 
ble conMderation  for  the  execution  of  said 
guaranty,  then  such  guaranty  would  be  null 
and  void;*  and  then  modifying  the  same  as 
follows:  *I  charge  you  that,  gentlemen,  un- 
less you  should  find  from  the  testimony  in 
this  case  that  the  guaranty  was  signed  after 
the  contract  was  made,  and  before  the  de- 
livery of  the  machinery,  that  would  consti- 
tute a  sufficient  consideration."^  Under 
these  it  is  argued  that  the  charge  complain- 
ed of  was,  in  effect,  a  charge  with  respect 
to  the  facts,  in  violation  of  the  Constitution, 
but  it  is  manifest  that  the  exceptions  do 
not  specifically  raise  any  such  question.  As 
we  understand  the  charge,  the  court  instruct- 
ed the  jury  in  accordance  with  the  principle 
announced  in  considering  the  question  of  non- 
suit above,  viz.,  "that  a  guaranty  for  the 
payment  of  goods  for  which  a  contract  of 
sale  is  made,  though  executed  subsequently 
to  the  agreement  of  sale,  is  supported  by  a 
sufficient  consideration  if  the  goods  are  not 
delivered  until  after  the  guaranty." 

The  Judgment  of  the  circuit  court  1b  af- 
firmed. 
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PROVIDBNCB  MAOH.  CO.  v.  BROWNING 
et  al. 

(Supreme  Court  of  South  Carolina.    Dec.  8, 
1903.) 

PARTNERSHIP    QUESTION    FOR    JURY— ACTION 

ON   GUARANTY— ALTERATION— NONSUIT 

—CONSIDERATION— RELEASE. 

1.  Where  the  question  of  partnership  was  In 
issue,  and  there  was  some  evidence  that  the 
alleged  partners  had  combined  labor  and  capi- 
tal for  the  common  benefit,  the  issue  should 
have  been  submitted  .to  the  jury,  though  all 
the  defendants  allege  that  one  was  not  a  part- 
ner. 

2.  Where,  in  an  action  on  a  guaranty,  there 
was  some  evidence  that  the  contract  had  been 
materially  altered  so  as  to  discharge  the  guar- 
antor, it  was  a  matter  of  defense  for  the  jury, 
and  was  no  ground  for  a  nonsuit. 

8.  A  guaranty  of  payment  for  machinery  aft- 
er execution  of  the  contract  of  sale,  but  before 
delivery,  is  based  on  a  sufficient  consideration. 

4.  Where  a  firm  buys  machinery,  and  it  is 
shipped  to  a  corporation  of  the  same  name, 
formed  by  the  partners  to  carry  on  the  same 
business  at  the  same  place,  the  question  of  the 
release  of  the  guarantor  by  such  alteration 
is  for  the  jury. 

5.  It  is  unnecessary  that  a  creditor  should 
make  demand  on  the  principal  debtor  in  order 
to  hold  a  guarantor  of  payment,  or  give  notice 
to  the  guarantor  of  nonpayment 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County;  Carey,  Special  Judge. 

Action  by  the  Providence  Machine  Com- 
pany against  J.  S.  Blalock,  L.  W.  C.  Blalock, 
and  M.  B.  Browning.  Prom  order  of  nonsuit, 
plaintiff  appeals.    Reversed. 

1 1^  Se«  Guaranty,  roL  26,  Cent  Dig.  |  U. 


N.  B.  Dial  and  F.  P.  McGowan,  for  appellant 
D.  W.  Bobinson,  Ferguson  &  Feath^stone, 
and  Johnstone  &  Welch,  for  respondents. 

JONES,  J.  This  is  an  appeal  from  an  or- 
der of  nonsuit  The  ai:tlon  was  against 
James  S.  Blalock,  L^  W.  C.  Blalock,  and 
Mrs.  M.  E.  Browning  individually  and  as 
partners  under  the  firm  name  of  Goldville 
Manufacturing  Company,  and  against  the 
Goldville  Manufacturing  Company,  a  corpo- 
ration of  this  state,  being  based:  (1)  Upon  a 
contract  in  writing,  dated  July  30,  1900,  for 
the  purchase  of  machinery  to  the  amount  of 
$9,104.52,  to  be  delivered  by  plaintiff  to  the 
firm  of  Cxoldville  Manufacturing  Company, 
about  December  15,  1900,  terms,  one-half 
cash,  one-fourth  in  six  months,  one-fourth  in 
twelve  months,  deferred  payments  secured 
by  bankable  notes,  bearing  interest  at  6  per 
cent,  per  annum,  this  corporation  being  sign- 
ed "Goldville  Mfg.  Co.  U  W.  C.  Blalock." 
(2)  Upon  an  instrument  in  writing  dated  Sep- 
tember 7,  1900,  signed  "Goldville  Mfg.  Co., 
per  J.  S.  Blalock,'*  and  by  J.  a  Blalock,  L. 
W.  C.  Blalock,  and  M.  B.  Browning,  which, 
after  reciting  the  terms  of  the  contract  of 
July  80th,  above,  contained  these  stipula- 
tions: **We  hereby  agree  to  indorse  the  said 
notes,  and  should  the  Goldville  Mfg.  Co.  fail 
to  pay  for  the  said  machinery  on  terms  of 
contract  made  between  themselves  and  Prov- 
idence Machine  Co.,  dated  July  30th,  1900,  or 
shall  fail  to  pay  any  notes  when  due,  which 
are  given  in  payment,  we  the  undersigned  do 
hereby  bind  and  obligate  ourselves.  Jointly 
and  severally,  each  with  the  other,  and  with 
the  Providence  Machine  Co.  to  make  good 
and  pay  the  Providence  Machine  Co.  the 
amounts  which  may  be  due  them  In  accord- 
ance with  the  contract  above  mentioned." 
(8)  Upon  a  note  dated  May  1,  1901,  executed 
by  Goldville  Manufacturing  Company,  J.  a. 
Blalock,  president  L.  W.  C.  Blalock,  secre- 
tary and  treasurer,  and  indorsed  by  J.  8. 
Blalock  and  L.  W.  C.  Blalock,  promising  to 
pay  to  the  order  of  Providence  Machine  Com- 
pany, six  months  after  date,  $2,317.10,  with 
interest  at  6  per  cent  per  annum.  The  com- 
plaint demanded  Judgment  for  $2,317.10,  with 
interest  at  6  per  cent  per  annum  from  May 
1,  1901. 

The  Goldville  Manufacturing  Company  was 
incorporated  on  October  22  or  23,  1900,  but 
thereafter,  becoming  insolvent  was  placed 
in  the  hands  of  a  receiver  in  December,  1901, 
before  the  commencement  of  this  action. 
The  machinery  was  duly  shipped  to  the  Gold- 
ville Manufacturing  Company  about  the  10th 
or  13th  of  December,  1900,  was  received,  and 
was  placed  in  the  mill  being  in  process  of 
construction  by  the  corporation,  Goldville 
Manufacturing  Company,  which  had  been  be- 
gun by  the  partnership,  Goldville  Manufac- 
turing Company,  at  Goldville,  S.  C,  in  July 
or  August,  1900.  The  cash  payment  was 
made  31st  January,  1901,  but  notes  for  de> 
ferred  payments  wero  not  taken  upon  the  de- 
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livery  of  the  machinery.  But  on  May  1, 
1901,  two  notes,  one  of  which  ie  set  forth  in 
the  complaint,  were  received  by  the  plaintiff. 
Neither  note  was  Indorsed  by  M.  B.  Brown- 
ing, and,  so  far  as  appears,  they  were  not 
presented  to  her  for  indorsement.  The  Issues 
In  the  case  arose  upon  the  contest  of  Mrs.  M. 
E.  Browning  that  she  was  not  a  partner  in  | 
the  Goldville  Manufacturing  Company  firm,  } 
and  that  she  was  not  liable  upon  guaranty. 

The  motion  for  nonsuit  was  made  upon  the 
following  grounds:  "(1)  Because  there  is  no 
evidence  that  Mrs.  Browning  was  a  partner 
at  the  time  this  debt  sued  on  herein  was  con- 
tracted, and  there  is  no  evidence  that  she 
was  to  become  at  any  time  liable  for  the  debt 
sued  on  herein.  (2)  Because  the  contract 
sued  on  herein  is  without  any  valuable  con- 
sideration, and  is  therefore  void.  (3)  Because 
the  undisputed  evidence  offered  by  the  de- 
fendants shows  that  the  guaranty  sued  on 
herein  is  for  and  of  the  performance  of  the 
contract  of  date  July  30,  1900,  In  accordance 
with  the  terms  thereof,  and  that  the  guaran- 
tor, Mrs.  Browning,  has  been  released  and 
discharged  from  liability  on  the  guaranty: 
First  In  that  it  appears  from  plaintiff's  un- 
disputed evidence  that  the  contract  was  made 
by  the  partnership  firm  of  J.  S.  and  L.  W.  C. 
Blalock,  under  the  firm  name  of  Ooldville 
Manufacturing  Co.,  prior  to  the  creation  or 
existence  of  the  corporation  hereinafter  nam- 
ed, and  the  said  contract  was  for  the  delivery 
of  the  machinery  therein  mentioned  to  said 
partnership,  while  in  fact,  and  subsequent  to 
the  contract  and  guaranty,  the  max:hinery 
was  delivered  by  the  plaintiff  to  the  corpora- 
tion, Goldville  Manufacturing  Co.,  of  Gold- 
ville, South  Carolina,  and  this  change  in  the 
said  contract  was  made  without  the  knowl- 
edge or  approval  of  Mrs.  M.  B.  Browning, 
the  guarantor  sued  herein.  (4)  In  that  the 
plaintiff  failed  to  require  the  cash  payment 
provided  for  in  the  said  contract  of  July  30, 
1900,  and  failed  to  require  the  execution  of 
the  notes,  as  provided  in  said  contract  or 
within  a  reasonable  time  thereafter,  but,  on 
the  contrary,  waived  and  assented  to  a 
change  in  time  for  such  cash  payment,  and 
assented  and  agreed  to  waive  the  execution 
of  the  notes  as  provided  for  in  the  contract, 
and  agreed  to  accept  the  bonds  of  the  com- 
pany in  lieu  of  the  notes  and  in  payment  of 
the  debt,  all  without  the  knowledge  or  as- 
sent of  Mrs.  M.  B.  Browning,  the  guarantor, 
sued  herein.  (5)  Because  the  plaintiff  had 
failed  to  allege  and  show  that  it  used  dili- 
gence: Fhrst.  On  making  demand  of  the  prin- 
cipa!  debtors  at  the  time  of  the  delivery  of 
the  machinery,  or  within  a  reasonable  time 
thereafter,  for  the  first  cash  payment,  and 
for  the  execution  and  indorsement  of  the 
notes  for  the  balance,  in  accordance  with  the 
terms  of  the  contract  of  July  30, 1900.  Second. 
In  failing  to  prosecute  the  principal  debtors 
promptly,  and  in  a  reasonable  time  after  their 
failure  to  comply  with  the  said  contract  of 
Jnly  30,  1900,  for  such  failure  and  to  collect 


its  said  debts.  Third.  In  giving  notice  to  Mrs. 
M.  B.  Browning,  the  guarantor  sued  there- 
in, promptly,  and  within  a  reasonable  time 
after  it  happened,  that  the  principal  debtors 
had  failed  to  keep  and  comply  with  their 
contract  of  July  30,  1900,  as  to  cash  pay- 
ment and  as  to  the  giving  and  Indorsements 
of  the  notes.  Fourth.  Because  the  evidence 
shows  that  the  breach  after  the' contract 
guaranty  occurred  in  December,  1900,  or  Jan- 
uary, 1901,  and  the  only  and  first  notice  that 
was  given  this  guarantor  was  the  paper 
signed  by  O.  A.  Bobbins,  of  date  November 
7,  1901.  (6)  The  evidence  shows  that  the 
plaintiff  has  failed  to  use  due  diligence: 
First  In  making  demand  on  the  principal 
debtor  at  the  time  of  the  delivery  of  the  ma- 
chinery, or  within  a  reasonable  time  there- 
after, for  the  first  cash  payment,  and  for  the 
execution  and  indorsement  of  the  notes  for 
the  balance,  in  accordance  with  the  terms  of 
the  contract  of  July  30,  1900.  Second.  In 
failing  to  prosecute  the  principal  debtors 
promptiy,  and  within  a  reasonable  time  aft- 
er their  failure  to  comply  with  said  contract, 
for  such  failure,  and  to  collect  its  said  debt 
Third.  In  giving  notice  to  Mrs.  M.  B.  Brown- 
ing, the  guarantor  sued  herein,  promptly,  and 
within  a  reasonable  time  after  it  happened, 
that  the  principal  debtors  had  failed  to  keep 
and  comply  with  their  said  contract  of  July 
30,  1900,  as  to  the  cash  payment  and  as  to 
the  giving  and  indorsement  of  the  said  notes. 
(7)  Because  there  is  no  evidence  that  Mrs. 
Browning  guarantied  the  payment  of  the 
notes  sued  on  herein,  but,  on  the  contrary, 
the  plaintiffs'  evidence  shows  that  it  is  a  dif- 
ferent note  from  the  guaranty.  (8)  Because 
the  undisputed  evidence  shows  that  the  plain- 
tiff accepted  the  note  sued  on  herein,  and 
waived  those  provided  for  in  the  contract  of 
guaranty  by  accepting  the  notes  of  the  prin- 
cipal debtor,  and  there  is  no  evidence  that 
Mrs.  Browning  consented  to  such  change, 
and  that  the  plaintiffs  waived  their  right  to 
proceed  against  loss  on  the  guaranty." 

Hon.  J.  P.  Carey,  Special  Judge,  presiding, 
granted  the  following  order  of  nonsuit: 

*'Thls  is  an  action  brought  by  the  plain- 
tiff against  the  defendant  on  a  contract  made 
with  li.  W.  C.  Blalock,  as  Goldville  Man- 
ufacturing Co.,  and  on  a  contract  of  guar- 
anty afterwards  made  by  the  defendants 
Mrs.  M.  B.  Browning  and  others,  guaran- 
tying the  payment  of  the  purchase  money  of 
said  machinery  according  to  the  terms  of 
said  contract  of  purchase.  Plaintiff  also 
claims  that  Mrs.  Browning  and  others  are 
liable  as  partners.  At  the  close  of  plaln- 
tifiTs  testimony,  the  defendant  Mrs.  Brown- 
ing moved  for  a  nonsuit  on  various  grounds, 
which  are  set  out  in  the  record.  I  think  the 
nonsuit  should  be  granted  for  two  reasons: 

"First  There  is  no  testimony  showing  or 
tending  to  show  that  Mrs.  Browning  was 
ever  a  partner  in  firm  of  Goldville  Manufac- 
turing Co.  Her  only  connection  with  the 
company  was  as  a  stockholder  in  the  cor- 
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poration,  ifhlch  corporation  was  chartered 
after  the  contract  was  made. 

"Second.  PlalntUf's  own  testimony  shows 
the  following  state  of  facts:  That  the  con- 
tract for  the  purchase  of  the  machinery  pro- 
vided for  the  delivery  some  time  In  Decem- 
ber, 1900;  that  it  was  delivered  in  Decem- 
ber, 1000;  that  one-half  of  the  purchase 
money  was  to  be  paid  upon  the  delivery, 
one-fourth  of  balance  in  six  months  there- 
after, and  the  other  fourth  in  twelve  months 
thereafter;  that  bankable  notes  were  to  be 
taken  for  the  deferred  payments,  and  that 
the  guarantors  were  to  indorse  said  notes; 
that  the  cash  payment  provided  for  in  the 
contract  was  made  in  the  early  part  of  the 
year  1901,  but  that  no  notes  as  provided  for 
in  the  contract  were  given  at  that  time;  that 
on  May  1,  1901,  the  notes  of  Ooldville  Manu- 
facturing Co.,  signed  on  back  *J.  S.  and  L.  W^ 
C.  Blalock,*  were  given  for  deferred  pay- 
ments; that  the  said  notes  matured  in  six 
months  and  twelve  months  from  May  1, 
1901;  that  said  notes  were  accepted  by  plain- 
tiff in  'settlement'  of  the  account  for  said  ma- 
chinery, and  plaintiff  sent  GoldviUe  Manu- 
facturing Ck>.  a  statement  showing  the  ac- 
ceptance of  the  notes  in  'settlement';  that 
Mrs.  Browning  had  no  knowledge  of,  nor  did 
she  acquiesce  in,  said  change  of  contract. 

"I  hold  that  these  facts  show  a  change  in, 
and  material  alteration  of,  the  contract  of 
guaranty,  on  the  strict  tecina  of  which  the 
guarantor  had  a  right  to  stand,  and  that 
such  change  of  contract  operated  in  law  as  a 
release  of  the  guarantor.  It  is  therefore  or- 
dered that  the  nonsuit  be  granted,  and  the 
complaint  be  dismissed." 

We  think  the  court  erred  in  granting  the 
nonsuit.  While  it  is  true  that  J.  S.  Blalock 
testified  that  Mrs.  Browning  was  never  in- 
terested in  the  cotton  mill  before  the  incor- 
poration of  the  Goldville  Manufacturing 
Oompany,  he  also  testified  that  her  teams 
were  used  without  compensation  in  the  jerec- 
tion  of  the  mill.  Mrs.  Browning  also  testified 
that  she  was  not  a  partner  in  the  Goldville 
Manufacturing  Company,  but,  beginning  at 
folio  172,  she  further  testified:  "My  father 
is  J.  S.  Blalock,  and  L.  W.  C.  Blalock  is  my 
brother.  I  was  at  Goldville,  at  my  broth- 
er's, most  of  the  summer  of  1900.  I  had 
what  interest  my  father  chose  to  give  me  in 
the  Goldville  Manufacturing  Company.  Q. 
Did  you  deed  your  interest  in  the  oil  mill 
and  ginnery  at  Goldville  to  the  Goldville 
Manufacturing  Oompany,  and  also  to  some 
land  to  the  Goldville  Manufacturing  Com- 
pany? (Objected  to  by  Ool.  Ferguson  as  sec- 
ondary, as  the  papers  will  show  better.)  A. 
If  it  was  necessary,  I  did,  but  I  don't  remem- 
ber now.  Before  the  Goldville  Manufactur- 
ing Company  was  chartered,  I  consented  to 
sign  a  guaranty.  Q.  In  July,  1900,  were  you 
not  Interested  in  building  a  cotton  mill  at 
Goldville?  (Objected  to  by  CU>1.  Ferguson  on 
the  ground  that  it  is  Incompetent  and  ir- 
relevant, being  before  this  action  was  com- 


menced.) A.  Well,  in  a  manner  I  was.  Fa- 
ther and  brother  were  the  prime  movers  In 
the  transaction.  J.  S.  Blalock,  my  father, 
was  anxious  to  get  my  consent,  as  he  want- 
ed to  use  the  proceeds  of  some  of  my  prop- 
erty. I  acquiesced  in  so  far  as  to  sign  some 
papers.  I  knew  my  brother,  L.  W.  C.  Bla- 
lock, went  on  to  buy  machinery.  I  was  very 
much  opposed  to  the  whole  transaction.  I 
did  not  take  any  stock  in  the  mill.  I  was 
never  asked  to  take  any.  I  was  led  to  be- 
lieve that  I  would  have  some  stock,  but  I 
did  not  know  how  much  or  how  little.  No 
script  was  ever  issued  to  me.  My  father 
had  the  management  of  my  plantation  for 
years.  My  brother,  I#.  W.  C.  Blalock,  looked 
after  my  Interest  in  the  mill.  Before  the 
mill  was  chartered,  I  think  they  were  to 
borrow  the  money,  and  make  a  family  affair 
of  It  My  father  was  to  secure  my  consent 
about  the  time  they  contemplated  building 
the  mill,  some  time  during  the  summer  of 

1900.  I  never  was  In  favor  of  the  mill,  but 
after  the  machinery  was  bought  I  was  asked 
to  sign  the  contract,  and  I  did.  I  did  not 
know  that  my  brother  was  using  any  name 
in  regard  to  building  the  mill,  but  I  suppose 
it  would  be  natural  to  speak  ot  It  in  this 
way,  as  we  were  the  only  persons  interested. 
Q.  Why  was  the  mill  incorporated?  A.  I  do 
not  know,  but  I  thought  It  was  better.  I 
did  not  acquiesce,  in  so  many  words,  but 
after  it  was  done  I  thought  It  was  best" 
If  J.  S.  Blalock,  L.  W.  C.  Blalock,  and  Mis.  M. 
E.  Browning  combined  capital,  labor,  or  skill 
for  the  purpose  of  business  for  common  ben- 
efit, tiiey  were  partners,  notwithstanding 
their  mere  declarations  to  the  contrary.  The 
foregoing  certainly  afforded  some  testimony 
that  they  were  partners,  which  should  have 
been  submitted  to  the  jury  to  determhie  its 
sufficiency  to  establish  the  issue  raised. 

With  reference  to  the  second  ground  of 
nonsuit  On  the  cross-examination  of  plain- 
tiff's witness,  defendant  proved  and  intro- 
duced in  evidence  a  letter  dated  May  6, 1901, 
addressed  to  Goldville  Manufacturing  Com- 
pany, in  which  receipt  of  the  two  notes  of 
May  1,  1901,  was  acknowledged,  and  which 
contained  these  words,  "Inclosed  please  find 
statement  in  settlement"  This  accbmpany- 
Ing  statement  of  account,  after  crediting  ac- 
count with  the  two  notes,  concluded  with 
these  words:     '^Settled  as  above.  May  6tb, 

1901.  [Signed]  Providence  Machine  Ck>nipa- 
ny,  F.  Pierce;"  the  letter  being  signed,  '"W. 
0.  Pierce,  Treas."  These  facts  the  circuit 
judge  considered  as  conclusively  establishing 
that  the  contract  of  guaranty  had  been  mate- 
rially altered,  so  as  to  discbarge  the  guarantor. 
This  was  a  matter  of  defense,  and  for  the 
jury  to  determine.  In  the  case  of  Walling- 
ford  &  Russell  y.  Railroad  Oompany,  26  S. 
C.  268,  2  S.  E.  19,  the  court  held  that  the  de- 
fendant is  not  entitled  to  a  nonsuit  upon  the 
strength  of  a  written  contract  introduced  hy 
him  upon  the  cross-examination  of  one  of  the 
plaintiff's  witnesses.   The  same  principle  haa 


8.0.) 


WILOOX  ▼.  PBIESTEB. 


653 


been  f  reqnentiy  applied  In  insurance  cases,  In 
which  the  court  held  nonsnlt  improper,  even 
though  matter  of  defense,  as  forfeiture  of 
policy,  be  brought  out  during  the  examination 
of  plaintiff's  witness.  Sample  v.  Insurance 
Co.,  42  S.  G.  H  19  S.  R  1020;  Oopeland  y. 
Assurance  (Company,  48  S.  C.  20,  20  S.  E. 
754;  Carpenter  r.  Accident  Co.,  46  S.  0. 
546,  24  a  B.  500.  At  folio  141,  Wm.  a 
Pierce,  the  president  and  treasurer  of  plain- 
tiff company,  testified  that  these  notes  "were 
given  to  secure  payment  of  the  balance  due, 
and  not  iq  settlement  of  account  or  other- 
wise." The  notes  were  signed  by  the  Gold- 
Tille  Manufacturing  Company  as  a  corpora- 
tion, of  which  Mrs..  M.  B.  Browning  was 
stockholder,  If  not  also  director,  which  cor- 
poration had  taken  and  used  the  machinery 
for  which  the  notes  were  giyen.  So  that,  as- 
suming that  the  acceptance  of  the  notes  by 
plaintiff  would  be  evidence  of  an  extension  of 
the  time  of  payment  in  alteration  of  the  orig- 
inal contract,  it  should  have  been  left  to 
the  Jury  to  say  whether  Mrs.  Browning  had 
knowledge  of  and  acquiesced  in  the  exten- 
sion of  the  time  of  payment  and  the  substi- 
tution of  the  name  of  the  corporation  for 
that  of  the  partnership  as  a  maker  of  the 
note& 

Respondent  has  given  notice  in  the  record 
that,  in  case  the  court  does  not  sustain  the 
nonsuit  on  the  grounds  taken  by  the  circuit 
court,  she  will  ask  that  the  nonsuit  be  sus- 
tained upon  the  other  grounds  urged  in  the 
motion  and  set  out  above.  These  grounds 
substantially  are:  (1)  That  there  was  no  tes- 
timony to  show  any  consideration  for  the 
contract  of  guaranty;  (2)  that  the  contract 
of  guaranty  was  altered,  in  that  the  ma- 
chinery was  delivered  by  plaintiff  to  the 
corporation  Goldville  Manufacturing  Compa- 
ny, when  the  contract  provided  for  a  delivery 
to  the  partnership  Goldville  Manufacturing 
Company;  (3)  the  evidence  showed  want  of 
diligence  on  part  of  plaintiff  in  notifying  de- 
fendant of  the  default  of  the  principal  and 
in  failing  to  prosecute  the  principal  debtor 
promptly,  etc. 

The  first  ground  has  been  considered  in  the 
recent  case  of  Fales  &  Jenks  Madiine  Go.  v. 
Mrs.  M.  E.  Browning,  46  8.  E.  645,  wherein 
the  court  held  that  "a  guaranty  for  the  pay- 
ment of  goods  for  which  a  contract  of  sale 
is  made,  though  executed  subsequently  to  the 
agreement  of  sale,  is  supported  by  a  suffi- 
cient consideration  if  the  goods  are  not  de- 
livered until  after  the  guaranty."  The  con- 
tract of  guaranty  in  this  case  was  made  Sep* 
tember  7,  1900,  and  the  goods  were  not  de- 
livered until  in  December,  1800. 

The  second  question.  In  so  far  as  it  was 
material,  was  a  question  for  the  Jury.  The 
evidence  tended  to  show  that  the  machinery 
was  shipped  to  the  party  ordering  it,  the 
Goldville  Manufacturing  Company,  and  that 
plaintiff  at  that  time  was  not  aware  that  the 
Goldville  Manufacturing  Company  had  be- 
come  incorporated.     The   evidence   further 


tended  to  show  that  the  corporation  was 

formed  for  the  purpose  of  carrying  on  tho 
business  begun  by  the  partnership  and  to 
raise  money  for  the  purpose  by  floating  the 
corporate  bonds;  that  the  partnership  and 
the  corporation  had  the  same  name,  business, 
and  location;  that  the  stockholders  of  the 
corporation  were  J.  8.  Blalock,  L.  W.  C.  Bla- 
lock,  and  Mrs.  M.  E.  Browning,  and  that  J. 
S.  Blalock  was  president  and  L.  W.  C.  Bla- 
lock secretary  and  treasurer;  that  Mrs. 
Browning  was  present  at  some  of  the  meet- 
ings of  the  stockholders;  that  her  brother, 
L.  W.  G.  Blalock,  looked  after  the  interest 
of  Mrs.  Browning  in  the  mill;  that  her  fa- 
ther, J.  8.  Blalock,  looked  after  the  manage- 
ment of  her  plantation  adjoining  the  mill 
property;  Uiat  before  the  mill  was  chartered 
they  were  to  borrow  the  money,  and  make  a 
family  affair  of  it  Under  these  circumstan- 
ces a  court  would  hardly  be  Justified  in  taking 
the  question  from  the  Jury,  and  deciding  as 
matter  of  law  that  the  contract  of  guaranty 
was  altered  so  as  to  discharge  Mrs.  Browning 
as  guarantor,  merely  because  the  corporation 
took  and  used  the  machinery  ordered  by  the 
partnership. 

With  reference  to  the  third  question,  above 
—as  to  the  discharge  of  the  guarantor  because 
of  the  alleged  want  of  diligence  in  pursuing 
the  principal  debt(»v-in  the  case  of  Fales  & 
Jenks  Machine  Co.  v.  Mrs.  M.  E.  Browning, 
supra,  this  court  construed  a  contract  of 
guaranty  in  terms  identical  with  the  contract 
in  this  case.  Under  like  construction,  the 
contract  in  question  is  not  a  guaranty  of 
collectibility,  but  a  guaranty  of  payment, 
provided  the  Goldville  Manufacturing  Com- 
pany failed  to  do  so.  It  is  not  a  conditional 
guaranty,  but  an  absolute  guaranty.  Under 
such  a  contract  it  is  not  essential,  to  hold  the 
guarantor,  that  the  creditor  should  make 
demands  for  payment  of  the  principal  .debtor, 
give  notice  of  nonpayment  to  the  guarantor, 
nor  to  use  diligence  in  pursuing  the  prin- 
cipal debtor  by  the  use  of  legal  process.  Sav- 
ings Bank  v.  Strother,  28  a  0.  506»  6  &  B. 

8ia 

Having  reached  the  conclusion  that  the 
nonsuit  must  be  set  aside  and  a  new  trial 
granted,  we  do  not  deem  it  important  to  con- 
sider the  remaining  exceptions. 

The  Judgment  of  nonsuit  is  reversed,  and 
the  case  is  remanded  for  a  new  trial. 

(68  8.  C.  106) 

WILCOX  et  al.  v.  FRIESTER. 

(Supreme  Oourt  of  South  Carolina.    Jan.  8» 

1904.) 

BJSCTMBNT  — BQUITABLE    DQFENSB  —  DEBO — 
CONSIDERATION— PAROL  EVIDENCE. 

1.  In  ejectment,  a  defense  that  the  deed  un- 
der which  plaintiff  claims  was  obtained  by 
fraud,  and  should  be  canceled,  can  be  set  up  to 
defeat  the  action. 

2.  Parol  evidence  as  to  true  consideration  of 
a  deed  under  which  plaintiff  claims  in  eject- 

T  1.  See  Ejectment,  vol.  17,  Cent  Dig.  S  109. 
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ment,  and  th«  manner  in  which  it  was  to  ba 
]>aid,  la  not  inadmisslbla  aa  contradicting  tha 
written  instrument. 

3.  Parol  evidence  la  admlaaible  to  contradict 
or  explain  a  deed,  if  the  facta  alleged  aa  to  tha 
manner  of  obtaining  it  ahow  fraud. 

Appeal  from  Oommon  Pleas  Circuit  Oonrt 
of  BalTiwell  CJounty.' 

Action  by  Mabel  Wilcox  and  Eleanor  Wil- 
cox against  D.  B.  Priester.  Judgment  for 
defendant,  and  plalntUf s  appeal.    Affirmed. 

L  L.  Tobln,  for  appellants.  Bates  &  SlmSv 
for  respondent 

JONES,  J.  This  action  was  brought  for  the 
recovery  of  real  estate,  and  resulted  in  a 
verdict  and  Judgment  for  the  defendant 
Plaintifls*  appeal  inyolyes  the  admissibility 
of  certain  parol  testimony  affecting  the  op- 
eration of  the  deed  under  which  plaintiffs 
daimedL  On  the  18th  day  of  January,  1895» 
the  defendant  executed  a  fee-simple  warranty 
deed  in  the  usual  form,  purporting  to  convey 
the  land  in  dispute  to  W.  P.  Wilcox,  under 
whom  the  plaintiffs  claim  as  his  heirs  at 
law.  The  consideration  expressed  in  the 
deed  was  $500.  After  the  death  of  Wilcox, 
which  occurred  on  the  18th  day  of  June, 
1900,  the  deed  was  found  among  his  papers, 
unprobated  and  unrecorded,  and  was  pro- 
bated and  recorded  about  the  23d  September, 
1001.  Ever  since  the  signing  of  the  deed  the 
defendant  retained  the  undisputed  possession 
of  the  land  covered  by  the  deed,  paying  the 
taxes^  attorning  to  no  one,  and  otherwise  ex- 
ercising exclusive  dominion  over  said  land. 
Among  other  defenses,  defendant  alleged: 
"(1)  That  on  the  16th  day  of  November,  A. 
D.  1881,  the  defendant  executed  and  deliv- 
ered to  one  W.  P.  Wilcox,  lately  of  the  said 
state  and  county,  his  certain  bond  and  mort- 
gage, bearing  said  date,  and  thereby  prom- 
ised to  pay  to  the  said  Wilcox,  his  certain 
attorneys^  executors,  administrators,  and  as- 
signs, the  sum  of  $336.68,  the  purpose  being 
to  secure  at  that  time  the  balance  due  on 
all  accounts  by  the  said  defendant  to  the 
said  Wilcox.  (2)  That  on  the  18th  day  of 
January,  1896,  the  defendant  agreed  with 
the  said  Wilcox  to  convey  to  him  the  land 
covered  by  the  said  mortgage,  the  descrip- 
tion of  which  is  set  forth  In  the  complaint 
for  the  sum  and  price  of  $600,  out  of  which 
sum  the  said  mortgage  .was  to  be  paid, 
and  the  balance  turned  over  to  this  defend- 
ant (3)  That  in  pursuance  of  said  agree- 
ment defendant  signed  the  said  deed  pre- 
sented to  him  by  the  said  Wilcox,  being  In- 
formed that  it  provided  as  the  consideration 
the  said  sum  of  $600,  and  the  same  was  re- 
tained in  the  possession  of  the  said  Wilcox. 
(4)  That  defendant  demanded  the  said  dif- 
ference ftom  the  said  Wilcox,  but  to  his  sur- 
prise the  said  Wilcox  refused  to  comply  with 
said  demand,  informing  defendant  that  he 
could  trade  it  out  and  that  he  would  hold 
the  deed  as  security  for  future  advances. 


This  defendant  declined  peremptorily  to  ac- 
cede to,  and  demanded  a  return  of  the  pa- 
per, which  was  refused.  That  the  said  deed 
was  repudiated  by  the  said  defendant  and 
he  retained  possession  of  the  land  covered 
thereby,  and  still  retains  such  possessUm 
undisturbed  by  the  said  Wilcox  during  the 
latter's  life  and  until  now." 

It  appears  in  the  brief:  "At  the  trial  of 
this  case  on  the  circuit  the  plalntlflii  intro- 
duced the  deed  above  mentioned,  the  execu- 
tion of  which  was  admitted.  The  defend- 
ant admitted  that  he  was  in  possession  of 
the  land,  and  that  the  plaintiffs  were  the 
heirs  at  law  of  Wilcox,  and  the  plaintifls 
rested  their  case,  whereupon  the  defendant 
tendered  the  testimony  of  himself  and  B^  H. 
Williams  and  Perry  Jackson  to  prove  an 
agreement  between  the  defendant  and  the 
said  Wilcox  at  the  time  of  the  execution  of 
the  said  deed,  together  with  the  conditions 
upon  which  the  same  was  executed,  and 
which  evidence  was  to  the  effect  that  out  of 
the  purchase  price  the  said  Wilcox  was  to 
satisfy  a  certain .  mortgage  of  the  defendant 
to  him,  and  pay  the  difference  in  cash  to  th^ 
said  defendant  and  which,  after  the  execu- 
tion of  the  said  deed,  the  said  Wilcox  failed 
and  refused  to  do,  and,  on  the  contrary,  re- 
quired the  defendant  to  trade  the  balance 
out  in  his  store,  which,  being  in  violation  of 
the  agreement  of  purchase,  the  defendant  de- 
clined to  agree  to,  and,  upon  Wilcox  insist- 
ing, the  defendant  repudiated  the  transac- 
tion, and  the  difference  in  casl^  above  stated 
was  not  paid  to  Priester,  nor  did  WUcox 
satisfy  of  record  the  mortgage.  To  this  tes- 
timony the  plaintifls  objected  on  the  fol- 
lowing grounds:  That  the  consideration  ot 
this  deed  could  not  be  impeached  as  a  mat- 
ter of  defense  in  this*  action,  there  being  no 
fraud  alleged;  that  parol  testimony  was  in- 
admissible in  this  action  to  establish  a  con- 
temporaneous parol  agreement  between  Wil- 
cox and  Priester,  and  a  nonperformance  <tf 
such  agreement  by  Wilcox,  or  a  breach  by 
Wilcox  of  a  parol  promise  made  by  him  as 
the  alleged  consideration  upon  which  the  deed 
was  executed  to  him  by  Priester,  for  the  par- 
pose  of  defeating  the  plaintiffs'  right  to  recov- 
ery in  this  action.  The  court  overruled  these 
objections,  and  allowed  the  testimony  to  the 
above  effect  to  go  to  the  Jury,  except  the  te9- 
timony  of  the  defendant  which  was  ruled 
out  under  section  400,  Ck>de.  The  defend- 
ant then  rested  his  case,  and,  nothing  bein^ 
offered  In  reply,  the  Judge  charged  the  Jury 
that  it  was  for  them  to  consider  whether  the 
defendant  had  satisfied  them  that  at  the 
time  of  the  execution  of  the  said  deed  there 
existed  a  parol  agreement  between  the  de- 
fendant and  the  said  Wilcox  which  was  the 
basis  of  the  execution  of  the  said  deed,  and 
whether  the  said  Wilcox  was  to  deliver  the 
consideration  of  the  said  deed  to  the  said  de- 
fendant by  the  satisfaction  of  the  mortgage 
and  the  payment  in  cash  to  him  of  the  bal- 
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ance  of  tbe  purchase  money,  ai  alleged  in  tbe 
answer,  and  whether  Wilcox,  upon  the  execu- 
tion of  the  said  deed,  failed  or  refused  to 
comply  with  such  imrol  agreement;  and  if 
the  Jury  should  find  that  such  agreement  did 
exist  at  said  time,  and  that  said  Wilcox  had, 
in  derogation  oi  said  agreement,  failed  or 
refused  to  comply  therewith— that  is,  by  the 
satisfaction  of  the  said  mortgage  and  the  pay- 
ment of  the  balance  of  the  purchase  price  in 
cash  to  the  defendant— then  the  above  fail- 
ure would  be  a  good  defense  to  the  plaintiffs' 
recovery  in  this  action." 

The  appellants'  exceptions  challenge  the 
correctness  of  the  above  rulings  and  charge. 

We  think  there  was  no  error.  Under  the 
Gbde,  "wherever  equity  confers  a  right,  and 
the  right  avails  to  defeat  a  legal  cause  of 
action,  that  it  shows  that  the  plaintiff  ought 
not  to  recover  in  his  legal  action,  then  the 
facts  from  which  such  right  arises  may  be 
set  up  as  an  equitable  defense  in  bar."  Pom. 
Ren),  i  92.  In  actions  to  recover  possession 
of  lands  it  is  a  common  defense  to  set  up  a 
right  to  the  cancellation  of  a  conveyance  on 
the  ground  of  fraud,  so  as  to  defeat  plain- 
tiff's action.  Id.  9  94;  Watts  v.  Witt,  89 
S.  a  366,  17  S.  E.  822.  The  answer  in  this 
case,  while  not  specifically  charging  fraud 
in  terms,  states  facts  from  which  fraud  is 
inferable.  It  alleged  an  agreement  under 
which  Priester  was  to  convey*  the  land  to 
Wilcox  in  consideration  of  $600,  a  part  of 
which  was  to  be  paid  by  the  satisfaction  of  a 
mortgage  on  said  land  held  by  Wilcox,  and 
the  remainder  was  to  be  paid  in  cash;  that 
Wilcox  represented  that  the  deed  expressed 
$600  as*  the  consideration,  whereas  the  con- 
sideration named  in  the  deed  was  only  $500; 
and  that  Wilcox,  after  receiving  the  deed, 
refused  to  pay  the  consideration.  To  deprive 
one  of  his  land  under  such  circumstances 
would  operate  as  a  fraud.  Where  the  pay- 
ment of  the  consideration  upon  which  a  dee'd 
of  land  is  based  is  contemplated  by  the  par- 
ties as  a  consideration  of  a  completed  trans- 
action, the  grantor  in  possession  cannot  be 
deprived  of  his  possession  by  virtue  of  such 
deed  at  the  suit  of  grantee  or  his  heirs  at 
law  who  refuse  to  comply  with  such  condi- 
tion. In  such  case  the  law  will  not  c(»npel 
tbe  grantor  to  deliver  possession  and  remand 
him  to  an  action  for  the  consideration  or  for 
specific  performance.  Where  there  is  a 
charge  of  fraud  in  obtaining  a  deed  of  con- 
veyance, parol  testimony  is  admissible  to 
contradict,  vary,  or  explain  it  Lee  v.  Lee, 
11  Rich.  Eq.  582.  Furthermore,  in  so  far 
as  the  testimony  related  to  the  true  consid- 
eration of  the  deed,  and  the  manner  in  which 
it  was  to  be  paid,  it  did  not  violate  the  rule 
which  excludes  parol  testimony  to  contradict 
a  written  instrument  Curry  v.  Lyles,  2  Hill, 
403;  Calvet  v.  Nickles,  26  S.  a  310,  2  8.  B. 
116. 

The  Judgment  of  the  circuit  court  la  af- 
firmed. 


GLENN  V.  RUDD. 


(68  S.  C.  102) 


(Snpreme  Court  of  South  Carolina,    Jaiu  18^ 

1904.) 

PAROL  CONTRACT— VALIDITY— SATISFACTION 
OF  MORTQAQE— MEROBR. 
1.  Where,  on  conyeyaDce  by  the  mortgagor 
to  the  mortgagee,  it  is  agreed  that  such  convey- 
ance shall  not  constitute  a  merger  and  satisfac- 
tion of  the  mortgage,  the  contract  is  valid, 
though  made  in  parol. 

Appeal  from  Common  Fleas  Circuit  Court 
of  Saluda  County. 

Action  by  Lizzie  Glenn  against  W.  Q.  Rudd 
for  dower.  From  circuit  order  sustaining 
Judgment  of  probate  court  in  sustaining  de- 
murrer to  answer,  defendant  appeals.  Re- 
versed. 

BL  S.  Blease  and  G.  T.  Graham,  for  appel- 
lant. B.  W.  Crouch  and  C.  J.  Ramage,  for 
respondent 

WOODS,  J.  The  defendant  sets  up  as  one 
of  his  defenses  to  the  plaintiff's  complaint 
for  dower,  filed  in  the  probate  court  for  Sa- 
luda county,  that  in  1881  S.  H.  Rudd,  his 
grantor,  who  was  the  real  owner  of  the  land, 
and  her  husband,  C.  F.  Rudd,  made  a  deed 
of  conveyance  covering  the  land  described  in 
the  complaint  to  Berry  Glenn,  Jr.,  plaintifTs  . 
husband,  who  contemporaneously  executed  a 
mortgage  to  S.  H.  Rudd  and  her  husband  for 
the  purchase  money,  upon  which  plaintiff  re- 
nounced her  right  of  dower;  that  Berry 
Glenn,  Jr.,  being  unable  to  pay  the  mort- 
gage, reconveyed  the  land  to  S.  H.  Rudd, 
and  that  "at  the  time  Berry  Glenn,  Jr.,  con- 
veyed said  premises  unto  the  said  S.  H. 
Rudd  it  was  expressly  stipulated  and  agreed 
by  and  between  the  said  parties  that  the 
mortgage  that  was  executed  by  Berry  Glenn, 
Jr.,  to  said  S.  H.  Rudd  and  C.  F.  Rudd  to 
secure  the  payment  of  the  purchase  money  of 
said  premises  as  aforesaid  should  stand  open 
to  protect  S.  H.  Rudd  from  dower  and  other 
liens  and  incumbrances  thereon,  and  the  de- 
fendant avers  that  said  mortgage  was  not 
extinguished,  but  still  stands  open,  and,  if 
plaintiff  ever  had  any  right  of  dower  in  said 
premises  (which  this  defendant  again  spe- 
cifically denies),  the  same  is  subordinate  to 
the  said  mortgage."  The  plaintiff  demurred 
to  this  defense  "for  the  reason  that  it  is  not 
alleged  that  said  agreement  and  stipulation 
was  in  writing,  and  contained  in  the  deed 
from  Berry  Glenn,  Jr.,  to  Mrs.  S.  H.  Rudd  in  ' 
the  form  of  a  covenant"  The  demurrer  was 
sustained  by  the  probate  Judge,  and  on  ap- 
peal to  the  circuit  Judge  his  Judgment  was 
affirmed. 

There  are  a  number  of  exceptions,  but  the 
decisive  question  is  whether  an  agreement 
that  a  mortgage  shall  not  be  merged  in  the 
title  and  be  satisfied  when  the  mortgagee 
takes  title  to  the  mortgaged  property  is  with- 
out effect  unless  reduced  to  writing  and  in- 
corporated in  the  deed  of  conveyance.     In 
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the  leading  case  of  Agnew  ▼.  R.  R.  Co.,  24  S. 
0.  18,  68  Am.  Rep.  237,  It  was  beld  that  an 
Qxpress  agreement,  which  was  inserted  in 
the  conyeyance  to  the  mortgagee^  that  the 
mortgage  should  remain  open,  prevented 
merger  and  satisfaction  of  the  mortgage.  It 
is  true,  the  court  said  in  Bleckeley  t.  Bran- 
yan,  26  S.  C.  424,  2  S.  B.  319,  "We  cannot 
venture  to  go  further  in  relieving  a  mort- 
gagee who  purchases  the  mortgage  property 
than  was  indicated  in  the  case  of  Agnew  v. 
R.  R.  Co.,  supra.**  And  in  Agnew  v.  Ren- 
wich,  27  S.  C.  572,  4  S.  E.  223,  it  is  said  the 
only  exception  to  the  rule  recognized  in  this 
state  that  the  purchase  of  the  mortgaged 
property  by  the  mortgagee  will  extinguish 
the  mortgage  is  that  established  in  Agnew 
▼.  B.  R.  Co.  Both  these  cases,  however,  and 
Navassa  Guano  Co.  y.  Richardson,  26  S.  C. 
101,  2  S.  B.  307,  were  decided  on  the  ground 
that  there  was  no  evidenoe,  either  written  or 
parol,  of  any  agreement  that  the  mortgage 
should  remain  open.  The  decision  in  Agnew 
y.  R.  R.  Co.  is  based  on  the  ground  that 
there  was  an  agreement  that  the  mortgage 
should  remain  open.  There  is  not  the  slight- 
est intimation  in  the  opinion  that  the  fact 
that  the  agreement  was  evidenced  by  the  in- 
sertion in  the  deed  added  anything  to  its 
efficacy.  Taking  the  view  adopted  by  our 
court,  it  cannot  be  doubted  it  is  the  contract 
between  the  parties  that  prevents  the  mer- 
ger. All  parol  contracts  are  valid  unless  re- 
quired by  statute  to  be  In  writing,  and  in 
the  absence  of  any  statutory  provision  we 
can  see  no  ground  upon  which  a  court  can 
hold  that  a  contract  against  merger  must  be 
in  writing,  or  be  inserted  in  a  particular  in- 
strument. 

The  view  taken  in  the  cases  above  refer- 
red to,  that  an  express  contract  is  necessary 
under  all  circumstances  to  prevent  satisfac- 
tion of  the  mortgage  by  conveyance  to  the 
mortgagee,  seems  to  be  at  variance  with  that 
adopted  In  most  other  JurisdictlonB,  and,  in- 
deed, not  in  accordance  with  the  authorities 
cited  with  approval  in  the  leading  opinion  in 
Agnew  V.  R.  R.  Co.  Even  in  those  states 
where,  aa  in  this  state,  the  mortgagee  has 
not  title  to  the  land,  but  merely  a  lien  for 
the  debt,  it  has  been  generally  held  that  a 
merger  will  not  result  from  conveyance  of 
the  land  to  the  mortgagee  where  there  is  an 
intervening  incumbrance,  even  where  there 
is  no  evidence  of  any  agreement  to  that  ef- 
fect, because,  unless  there  is  actual  proof  of 
an  Intention  to  satisfy  the  mortgage,  it  is 
presumed  the  mortgagee  does  not  intend  to 
release  his  security  when  it  is  necessary  for 
his  protection  against  -such  Intervening  in- 
cumbrance. Scrivner  v.  Dietz  (Cal.)  24  Pac. 
171;  Woodward  v,  Davis  (Iowa)  6  N.  W.  74; 
Gibbs  y.  Johnson  (Mich.)  62  N.  W.  146;  MUls- 
paugh  V.  McBrlde,  34  Am.  Dec  360;  Hitch- 
cock T.  Nixon  (Wash.)  47  Pac.  412;  Insur- 
ance Co.  T.  Murphy,  111  U.  S.  746,  4  Sup.  Ct 
679,  28  L.  Ed.  682.  This  view  of  merger 
«eems  to  receive  support  from  the  opinions  of 


this  court  in  Michalson  y.  Myrlck,  47  B.  G. 
297,  26  S.  B.  162,  and  Lipscomb  y.  Goode,  67 
S.  C.  182,  36  S.  B.  493,  though  the  rights  of 
purchasing  mortgagee  were  not  involved  in 
these  two  cases.  Upon  this  question  of  pre- 
sumption, however,  we  express  no  opinion, 
because  it  is  not  involved  in  this  case,  but, 
in  view  of  the  adjudications  in  other  Juris- 
dictions and  the  apparent  difficulty  of  recon- 
ciling the  doctrine  stated  in  Michalson  y.  My- 
rick  and  Lipscomb  v.  Goode  with  that  held 
in  Agnew  v.  Renwick,  Bleckeley  y.  Branyan, 
and  Navassa  Guano  Co.  v.  Richardson,  we 
are  certainly  unwilling  to  extend  the  mle 
laid  down  in  the  three  cases  last  mentioned 
by  holding  that  the  contract  against  merger 
and  satisfaction  of  a  mortgage  by  convey- 
ance to  the  mortgagee  must  necessarily  be 
in  writing,  and  Inserted  in  the  conveyance. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed. 


(SS  S.  C.  98) 
AARON  y.  SOUTHBRN  BY. 
(Supreme  Court  of  South  Carolina.    Jan.  IS, 
1904.) 

CARRIERS  —  BREACH  OF  CONTRACT  —  COM  • 
PLAINT  —  EVIDBNCB  —  PUNITIVB  DAMAGES  — 
BEST  AND  SSX:ONDART  EVIDENCE. 

1.  Where  a  complaint  charges  that  defendant 
railroad  compaxiy  ^Vrongfolly  and  unlawfully" 
required  plaintiff  to  alight  from  the  train,  such 
words  did  not  assign  specific  legal  character  to 
the  acts  of  defendants,  and  mnat  be  disregard- 
ed. 

2.  Bvidence  that  on  account  of  a  wreck  the 
engine  was  detached  from  the  train  and  used 
to  carry  a  Pullman  car  to  another  point,  delay- 
ing the  train  for  hours,  does  not  8uppoi;t  an  al- 
legation that  the  act  was  done  wantonly  and 
willfully. 

3.  Where  allegations  that  an  act  was  done 
willfully  and  wantonly  were  not  sustained,  there 
can  be  no  recovery  for  punitive  damages  for 
mental   suffering. 

4.  Where  there  has  been  no  notice  on  the 
conductor  of  a  train  to  produce  a  written  or- 
der, parol  evidence  of  its  contents  Is  inadmis- 
sible. 

Appeal  from  Common  Pleas  Oircolt  Gouit 
of  Barnwell  County;  J.  C.  McDonald,  Spe- 
cial Judges 

Action  by  J.  R.  Aaron  against  the  South- 
ern Railway.  Plaintiff  appeals  from  order 
of  nonsuit    Affirmed. 

Davis  &  Best  and  Jno.  8.  Reynolds,  for  ap- 
pellant   Joseph  W.  Barnwell,  for  respondent 

WOODS,  J.  This  la  an  appeal  ttom  an 
order  of  nonsuit.  The  complaint  alleged,  in 
substance,  that  plaintiff,  on  January  17, 1903, 
purchased  a  ticket  over  the  defendant's  road 
from  Augusta,  Ga.,  to  Barnwell,  S.  C,  and 
took  a  train  leaving  Augusta  at  6  o'clock  p. 
m.,  relying  on  the  assurance  of  the  defend- 
ant's agent  that  it  would  arrive  in  Barnwell 
at  about  9  o'clock  on  the  same  day;  that  th« 
train,  on  reaching  Blackvllle,  only  10  miles 
from  Barnwell,  was  held  there  six  or  seven 
hours,  so  that  plaintiff,  who  was  anxioas  to 
get  to  his  home  in  Barnwell  on  account  of 


W.Va.) 


SPBINKIiB  T.  DUTY. 


B57 


sickness  in  his  family,  did  not  reach  his  des- 
tination until  3  or  4  o^clock  the  next  monk' 
ing.  It  is  charged  that  the  defendant,  at 
Black vllle,  "willfully,  wantonly,  wrongfully, 
and  unlawfully"  required  plaintiff  to  alight 
from  the  train,  and  '"willfully,  wantonly, 
wrongfully,  and  unlawfully"  refused  to  con- 
vey him  to  Barnwell  according  to  its  adver- 
tised schedule  and  the  representations  of  its 
agents  to  the  plaintiff.  The  plaintiff  thus 
states  his  damages:  'That  on  account  of  the 
foregoing  facts  the  plaintiff  was  compelled 
to  stay  at  Blackville,  S.  C,  until  the  early 
part  of  the  next  morning,  caused  to  suffer 
great  mental  anguish  and  anxiety  in  heing 
kept  away  from  his  family,  who  were  home 
sick,  and  in  the  manner  in  which  he  was 
treated,  as  aforesaid,  he  has  been  damaged 
in  the  sum  of  nineteen  hundred  and  fifty 
dollars.'*  The  defense  was  a  general  denial, 
and  that  the  delay  was  due  to  an  "unex- 
pected accident  to  one  of  the  trains  of  de- 
fendant," which  reasonable  care  could  not 
have  provided  against 

1.  The  indefinite  words  'Vrongfnlly  and 
unlawfully"  do  not  assign  specific  legal  char- 
acter to  the  acts  of  the  defendants,  and  must 
be  disregarded.  Tutt  v.  Ry.  Co.,  28  S.  0. 
388,  6  S.  B.  831. 

2.  The  alleged  wrongful  and  unlawful  acts 
being  described  as  wanton  and  willful,  if  the 
plaintiff  could  recover  at  all,  the  verdict 
could  only  embrace  punitive,  and  not  com- 
pensatory, damages.  There  is  no  evidence 
that  the  defendant  required  the  plaintiff  to 
leave  the  car  at  Blackville  or  treated  him 
with  rudeness  or  disrespect  The  plaintiff 
Introduced  evidence  to  the  effect  that  when 
the  train  arrived  at  Blackville  the  conductor 
was  notified  of  a  wreck  on  another  branch 
of  the  road,  and,  in  pursuance  of  orders  is- 
sued on  account  of  the  wreck,  he  left  the 
Barnwell  cars  at  Blackville,  and  used  his 
engine  to  carry  the  Pullman  car,  which  he 
brought  from  Augusta,  on  to  Columbia. 
That  an  emergency  had  arisen  affecting  the 
management  of  the  Barnwell  cars  and  the 
Pullman  car  seems  very  manifest  The  ques- 
tion is  not  whether  the  railroad  authorities 
acted  with  the  best  Judgment  or  even  rea- 
«onable  discretion,  in  fcnrwarding  the  t^ull- 
man  car  and  delaying  the  Barnwell  cars. 
If  the  delay  was  unreasonable,  the  plaintiff 
could  have  sustained  an  action  for  actual 
damages,  such  as  expenses,  loss  of  time,  etc. 
VoTt  V.  Ry.  Co.,  64  S.  a  424,  42  8.  B.  196. 
But  the  plaintiff  staked  his  case  on  the 
charge  that  the  action  of  the  defendant  in- 
dicated a  willful  or  wanton  disregard  of  the 
duty  it  owed  the  plaintiff  to  convey  him  to 
his  destination  with  reasonable  dispatch. 
We  are  unable  to  discover  the  slightest  evi- 
dence of  intentional  or  wanton  disregard  of 
this  duty. 

3.  The  Judgment  cannot  be  reversed  on 
the  ground  that  the  plaintiff  was  subjected 
to  mental  suffering  in  being  k^pt  from  his 
«lck  family,  for  there  could  be  no  recovery 


of  punitive  damages  for  mental  suffering 
when  the  plaintiff  failed  to  snstakk  his  charge 
of  wanton  and  willful  wrong.  Lewis  v.  Tel. 
Oo.,  57  a  C.  331,  35  S.  B.  566. 

4.  The  presiding  Judge  held  it  to  be  In- 
competent for  the  plaintiff  to  state  the  con- 
tents of  the  written  order  received  by  the 
conductor.  No  notice  had  been  giv^i  to  pro- 
duce the  order  Itself,  which  was  the  best 
evidence,  and  It  was  therefore  proper  to 
exclude  a  parol  statement  of  its  contents. 
But  aside  from  this,  the  plaintiff  seems  to 
have  told  all  he  knew  of  the  order,  as  the 
following  question  and  answer  show:  "Q. 
Well,  what  was  on  the  order?  A.  Well,  I  did 
not  read  the  order  myself,  but  I  knew  it  was 
the  order.  Capt  Murry  said.  There  is  the 
order  to  get  off  to  Columbia,  and  come  here 
and  sign  it' " 

The  plaintiff  further  insists  that  there  was 
error  in  refusing  to  allow  him  to  tell  the  rea- 
son the  conductor  gave  for  sending  the  en- 
gine to  Columbia.  It  appears  from  the  fol- 
lowing questions  and  answers  that  the  plain- 
tiff also  told  all  he  knew  on  this  subject: 
"Q.  What  did  Capt  Murry  tell  you  that  he 
had  to  go  to  Columbia  for?  A.  Well,  after 
he  got  this  order,  he  did  not  tell  me  why. 
Q.  Did  you  hear  him  say?  A.  Well,  I  may 
have.  I  don't  know  whether  I  did  or  not 
I  heard  him  call  in  his  engineer  and  make 
him  sign  this  train  order,  and  stated  that  the 
order  was  for  Columbia." 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  afSrmed. 


(54  W.  Va.  559) 

SPRINKLB  V.  DUTY  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  2,  1904.) 

BQUITT— DISMISSAL    OF    BILL-JT7RISDIGTI0N— 
BSTOPPBL  TO  DBNY. 

1.  A  decree,  upon  a  full  hearing  upon  the 
merits,  dismissing  a  bill  in  which  two  distinct 
causes  of  action  between  the  same  parties  are 
united,  one  purely  legal  and  the  other  purely 
equitable,  containing  no  clause  saving  to  the 
complainant  her  remedies  as  to  the  former  cause 
of  action,  and  failing  to  states  or  in  any  way 
make  it  appear,  that  as  to  it  the  dismissal  was 
for  want  of  Jurisdiction,  is  erroneous. 

2.  In  such,  case  the  complainant  Is  not  es- 
topped from  denying  the  jorisdiction  of  the 
court  below  on  appeal,  but  costs  in  the  appel- 
late court  will  be  decreed  to  the  appellee,  as  the 
party  substantially  prevailing,  if  the  appellant 
has  failed  to  ask  for  the  insertion  of  such  sav- 
ing clause  in  the  trial  court 

(Syllabus  by  the  Court) 

Appeal  from  Chrcuit  Oonrt  Ritchie  Oonn- 
ty;  M.  H.  Willis,  Judge., 

BiU  by  M.  K.  Sprinkle  against  M.  K.  Duty 
and  others.  Decree  for  defendants,  and 
plaintiff  appeals.    Modified. 

J.  Newman,  for  appellant  Duty  &  Ire- 
land, J.  W.  Fidler,  and  Sherman  Roblnsou, 
for  appellees. 

POFFBNBAROBR,  P.  M.  K.  Kprinkle,  a 
married  woman,  appeals  from  a  decree  of  the 
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circuit  court  of  Ritchie  county  dismissing, 
upon  a  full  hearing  upon  the  merits,  her  bill 
in  equity  against  M.  K.  Duty,  In  a  suit 
brought  to  set  aside  d  sale  of  a  lot  of  land, 
containing  83  square  rods,  made  under  a 
deed  of  trust  executed  by  her  May  4,  1805, 
to  secure  the  payment  of  a  note  for  $334.95, 
executed  by  her  and  her  husband  to  said 
Duty,  and  another  sale  of  another  lot,  con- 
taining something  more  than  an  acre  of  land, 
made  under  an  order  of  attachment  in  an 
action  of  debt  brought  by  Duty  to  obtain 
satisfaction  of  a  balance  due  on  his  debt  aft- 
er applying  thereon  the  proceeds  of  the  sale 
made  under  the  deed  of  trust  They  were 
adjoining  lots,  lying  in  or  near  the  town  of 
Pennsboro,  in  said  county,  and  were  the 
separate  property  of  Mrs.  Sprinkle. 

The  correctness  of  so  much  of  the  decree 
as  disposes  of  the  matters  alleged  against 
the  soundness  of  the  sale  under  the  deed  of 
trust  is  not  questioned  on  this  appeal.  Fail- 
ure to  except  to  it;  however,  does  not  pre- 
clude the  court  from  making  inquiry  respect- 
ing it,  and  an  examination  of  the  pleadings 
and  evidence  relating  to  that  sale  has  been 
made,  without  finding  anything  for  which 
it  is  believed  the  sale  ought  to  be  set  aside. 
The  complaint  against  the  decree  is  that  the 
court  failed  to  insert  in  it  a  clause  saving 
to  the  plaintiff  her  right  to  appear  in  the  at- 
tachment suit  and  have  the  same  reheard, 
as,  by  the  provisions  of  section  25  of  chapter 
106  of  the  Code  of  18d9,  she  may  do  within 
the  time  and  in  the  manner  therein  specified, 
she  having  been  proceeded  against  as  a  non- 
resident, without  service  of  process  upon  her. 

The  bill  presents  two  distinct  matters,  one 
of  which  is  the  alleged  ground  of  relief 
against  the  sale  under  the  deed  of  trust,  and 
the  other  the  ground  for  relief  against  the 
sale  under  the  order  of  attachment  That 
the  former  is  a  matter  cognizable  by  courts 
of  equity  is  too  well  known  and  settled  to 
require  any  citation  of  authority.  It  is  con- 
ceded by  counsel  on  both  sides.  As  to 
whether  so  much  of  the  bill  as  relates  to  the 
attachment  sale  presents  a  cause  of  action  of 
which  equity  can  take  jurisdiction,  and,  if 
not,  whether,  by  her  conduct  in  submitting 
it  to  such  court  and  inducing  it  to  act  upon 
it,  the  appellant  is  precluded  from  prosecut- 
ing this  appeal,  counsel  differ,  it  being  in- 
sisted upon  the  one  side  that,  as  equity  had 
Jurisdiction  of  part  of  the  subject-matter  of 
the  bill,  the  court  could  properly  go  on  and 
determine  all  questions  presented  by  it,  al- 
though one  of  the  matters  involved  was  pure- 
ly legal,  and  that,  if  this  be  not  true,  the 
appellant  cannot  complain  of  errors  which 
she  has  induced  the  court  to  commit;  while, 
on  the  other  hand,  it  is  said  the  court  could 
not  take  jurisdiction  of  the  attachment  pro- 
ceeding, even  by  consent  of  the  parties. 

The  two  subjects  of  the  bill  are  so  far 
aeparate  that  either  may  be  disposed  of 
without  in  any  way  affecting  the  other.  Re- 
lief in  the  one  neither  depends  upon  nor  ne- 


cessitates relief  in  the  other.  The  trust  sale 
could  be  set  aside  on  sufficient  grounds  and 
the  trust  property  resold  for  the  debt,  less 
the  amount  realized  from  the  attachment,  or 
the  attachment  sale  could  be  set  aside  and 
the  attached  property  resold  for  the  debt, 
less  the  amount  realized  from  the  trust  sale. 
It  is  true  Mrs.  Sprinkle  held  both  pieces  of 
land  under  the  same  deed  as  a  single  tract 
and  both  were  sold  for  parts  of  the  same 
debt,  and  to  the  same  man;  but,  for  the  pur- 
poses of  sale,  she  had  separated  them  by  her 
deed  of  trust  And  the  sales  and  proceedings 
relating  thereto  are  the  things 'complained 
of,  and,  as  to  each  sale,  the  pleadings  and 
evidence  differ,  and  present  separate  and  div- 
ers issues.  Hence  they  are  wholly  distinct 
and  separate  causes  of  action,  if  both  could 
be  treated  as  equitable  causes.  But  as  to  ju- 
risdiction they  are  also  foreign  to  each  other, 
the  one  belonging  to  exclusive  equity  juris- 
diction, and  the  other  being  an  action  prose- 
cuted to  judgment  and  execution  on  the  law 
side  of  the  court,  and  in  which  further  pro- 
ceedings, by  way  of  review,  may  be  had  by 
express  statutory  provision.  It  is  a  cause  of 
action  of  which  the  law  court  has  not  only 
potential,  but  actual,  jurisdiction.  Moreover, 
it  is  one  for  which  there  is  a  full  and  ade- 
quate remedy  at  law,  specifically  prescribed 
by  statute,  and  it  is  elementary  law  that  in 
such  case  equity  has  no  jurisdiction.  Miller 
V.  MUler,  25  W.  Va.  495;  Bier  v.  SnUth,  25 
W.  Va.  830;  Coombs  v.  Shisler,  47  W.  Va. 
873,  34  S.  E.  763;  Meze  v.  Mayse,  6  Rand. 
660. 

Conceding  this  proposition,  counsel  for  ap- 
pellee say  jurisdiction  to  pass  upon  the  trust 
sale  proceeding  gave  the  right  to  pass  upon 
the  other,  although  purely  legal  in  its  na- 
ture, upon  the  principle  enunciated  in  Hick- 
man V.  Painter,  11  W.  Va.  886,  and  numerous 
other  cases.  This  is  clearly  an  effort  to  ap- 
ply that  principle  where  it  has  no  applica- 
tion. Where  there  is  ground  for  equitable 
interposition  as  to  a  single  cause  of  action, 
in  respect  to  which  strict  equity  jurisdiction 
stops  short  of  final  relief  and  full  determina- 
tion of  all  questions  involved  In  that  cauae, 
it  will  go  on  and  complete  it  passing  upon 
purely  legal  questions.  The  language  of  the 
ruliB,  as  stated  by  the  courts,  confines  tt  to 
the  merits  of  the  cause  and  matters  involred 
in  it  Hotchkiss  v.  Fitzgerald  Co.,  41  W.  Va. 
357,  23  S.  £.  576;  Hanly  v.  Watterson,  39 
W.  Va.  214,  19  S.  B.  536;  Yates  v.  Stuarfs 
Adm'r,  39  W.  Va.  124,  19  S.  B.  423;  HaU  t. 
Wilkinson,  35  W.  Va.  167,  12  S.  B.  1118; 
Handy  v.  Scott,  26  W.  Va.  710.  To  glTO  the 
principle  vrider  application  would  contravene 
one  of  the  most  rigid  and  ancient  rules  of 
equity  procedure.  A  bill  setting  up  two  or 
more  equitable  causes  of  action  between  the 
same  parties  is  multifarious  and  fatally  bad. 
Zell  Ouano  Co.  v.  Heatherly,  38  W.  Va.  409, 
18  B.  B.  6U;  Petty  v.  Pogle,  16  W.  Va.  497; 
Crickard  v.  Crouch's  Adm'r,  41  W.  Va.  503, 
23  S.  B.  727.    A  bill  uniting  a  purely  lesal 
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demand  with  an  equitable  demand  la  not 
multifarious,  because  the  allegations  as  to 
the  former  confer  no  Jurisdiction,  and  are 
treated  as  surplusage  or  statements  of  Im- 
pertinent matter,  and  wholly  disregarded. 
Smith  V.  Patton,  12  W.  Va.  641;  Smith  v, 
McLaln,  11  W.  Va.  664.  As  a  court  of  equity 
can  entertain  but  one  cause  at  a  time,  the 
fallacy  of  the  argument  that  its  Jurisdiction 
of  one  matter  In  the  bill  gave  power  to  de- 
cide another,  the  allegations  as  to  which  the 
court  was  bound  to  disregard  and  treat  as 
mere  surplusage,  is  quite  apparent 

The  remaining  contention  of  counsel  for 
appellees  is  settled  adversely  to  them  in  Freer 
Y.  Davis,  62  W.  Va.  1,  48  S.  E.  164^  94  Am. 
St  Rep.  896,  holding  that  an  adjudication  In 
equity  against  a  plaintlif  does  not  estop  him 
from  denying  the  Jurisdiction  of  the  court  on 
appeal.  The  wisdom  of  that  rule  is  well  il- 
lustrated here,  where  It  is  Insisted  that  a 
Judgment  of  a  common-law  court  has  been 
reheard  in  a  court  of  equity. 

For  the  reasons  stated,  the  decree  com- 
plained of  is  to  be  amended  so  as  to  save  to 
the  appellant  her  right  to  have  the  attach- 
ment proceeding  mentioned  and  described  In 
the  bill  reheard  in  the  manner  and  upon  the 
conditions  prescribed'  In  section  26  of  chap- 
ter 106  of  the  Code  of  1899,  and  then  affirm- 
ed and  certified  to  the  court  below;  but.  In 
conformity  with  the  rule  announced  in  Van 
-  Dom  V.  County  Court,  38  W.  Va.  267,  18  S. 
B.  679;  Christian  v.  Vance,  41  W.  Va.  764^ 
24  S.  B.  696;  Freer  v.  Davis,  62  W.  Va.  1, 
43  S.  B.  164,  94  Am.  St  Rep.  896;  and  Frye 
V.  Miley  (decided  at  the  last  term),  46  S.  B. 
135— costs  Ui  this  court  are  to  be  decreed  to 
the  appellees  as  the  parties  substantially  pre- 
vailing, the  appellant  having  failed  to  de- 
mand the  Insertion  of  the  saving  clause  in 
the  court  below. 


(54  W.  Va.  530) 

RYMBR  T.  SOUTH  PBNN  OIL  CO.  et  aL 

(Supreme  Court  of  Appeals  of  West  Vlrghda. 
Feb.  2,  1904.) 

Olli  LEASB-PATMENT  OF  ROTALTT— PAROL 
EVIDE2NCE. 

1.  Where  several  owners  In  fee  of  oontlguoos 
tracts  of  laud  lease  the  whole  as  one  tract  for 
oil  and  gas  purposes,  and  the  one-eighth  royal- 
ty oil  is  to  be  paid  by  the  lessee  in  the  usual 
way  by  runniug  the  same  into  the  pipe  lines 
to  the  credit  of  ''the  parties  of  the  first  part*' 
(the  lessors),  and  the  lease  is  silent  as  to  the 
division  of  the  royalty  between  the  lessors,  and 
where  the  development  is  all  on  one  tract  owned 
in  severalty  by  one  of  the  lessors,  who  claims 
to  be  entitled  to  all  the  royalty,  u{)on  inter- 
pleader of  the  lessee  for  determination  as  to 
whom  to  pay  the  royalty  as  between  the  lessors, 
parol  evidence  is  admissible  to  prove  a  contem- 
poraneous agreement  between  the  lessors  that 
the  royalty  should  be  paid  and  delivered  to  the 
owner  of  the  particular  tract  from  which  the 
oil  Is  produced. 

(Syllabus  by  the  Court) 

Appeal  from  CSircuit  Court,  Tyler  County; 
Si.  H.  WiUis,  Judge. 


BUI  by  Frank  L.  Bymer  agalUBt  tb%  flkmtb 
Penn  Oil  Company  and  others.  Decree  for 
plaintiff,  and  certain  defendants  appeaL  Af- 
firmed. 

B.  F.  Fleming,  T.  N.  Parks,  D.  F.  Pugh, 
and  O.  W.  O.  EUirdman,  for  appellants.  J. 
H.  Strlckling  and  T.  8.  Engle,  for  appelleea 

McWHORTER,  J.  Henry  A.  Rymer  and 
Frank  L.  Rymer  and  Edith,  his  wife,  execut- 
ed to  the  South  Penn  Oil  Company  the  follow- 
ing lease:  '^Agreement,  made  and  entered 
into  the  24th  day  of  August  A.  D.  1897,  by 
and  between  H.  A.  Rymer,  Fmnk  L.  Ry- 
mer and  Edith  Rymer  his  wife  of  Middle- 
bourne,  County  of  Tyler  and  State  of  West 
Va.  parties  of  the  first  part  and  the  South 
Penn  Oil  Company,  a  Pennsylvanfa  Corpo- 
ration party  of  the  second  part  Witnesseth: 
—That  the  said  parties  of  the  first  part  for 
and  in  consideration  of  the  sum  of  one  dol- 
lar to  them  in  hand  well  and  truly  paid  by 
the  said  party  of  the  second  part,  the  re- 
ceipt of  which  is  hereby  acknowledged  and 
of  the  covenants  and  agreements  hereinafter 
contained  on  the  part  of  the  said  party  of 
the  second  part  to  be  paid,  kept  and  perform- 
ed, have  granted,  demised,  leased  and  let 
and  by  these  presents  do  grant,  demise,  lease 
and  let  unto  the  said  party  of  the  second  part, 
its  successors  or  assigns  for  the  sole  and  only 
purpose  of  mining  and  operating  for  oil  and 
gas,  and  of  laying  pipe  lines  and  of  building 
tanks,  stations  and  structures  thereon  to  take 
care  of  the  said  products,  all  that  certain 
tract  of  land  situate  In  Elsworth  District, 
Tyler  County  and  State  of  West  Va.  on  wa- 
ters of  Middle  Island,  bounded  substantially 
as  follows:  On  the  North  by  the  lands  of 
J.  I.  Gregg  and  J.  W.  Crumrine.  On  the 
East  by  the  lands  of  J.  W.  Crumrine,  H.  A. 
Rymer  &  F.  L.  Rymer.  On  the  South  by 
lands  of  BL  J.  Baker  &  S.  Addlesberger.  On 
the  West  Geo.  Mason  heirs.  Containing  three 
hundred  and  sixty  (360)  acres,  more  or  less, 
reserving  however,  therefrom  ten  (10)  acres 
around  the  buildings  on  which  no  wells  shall 
be  drilled  by  either  party  except  by  mutual 
consent.  It  is  agreed  that  this  lease  shall  re- 
main in  force  for  the  term  of  five  years  from 
this  date,  and  as  long  after  the  commence- 
ment of  operations  as  said  premises  are  op- 
erated for  the  production  of  oil  or  gas.  In 
consideration  of  the  premises,  the  said  party 
of  the  second  part  covenants  and  agrees: 
Ist,  to  deliver  to  the  credit  of  the  parties 
their  heirs  or  assigns  free  of  cost  in  the  pipe 
line  to  which  It  may  connect  its  wells  the 
equal  one-eighth  of  all  oil  produced  and  sav- 
ed from  the  leased  premises;  and  2nd  to  pay 
three  hundred  dollars  per  year  for  the  gas 
from  each  and  every  gas  well  drilled  on  said 
premises,  the  product  from  which  is  market- 
ed and  used  off  the  premises;  said  payment 
to  be  made  on  each  well  within  thirty  days 
after  commencing  to  use  the  gas  therefrom, 
and  to  be  paid  yearly  thereafter  while  the 
gas  from  said  well  Is  so  used.    Second  party 
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covenants  and  agrees  to  locate  all  wells  so 
as  to  Interfere  as  little  as  possible  with  the 
coltivated  portions  of  tbe  farm.  Provided, 
however,  that  this  lease  shall  become  null 
and  void,  and  all  rights  heremider  shall  cease 
and  determine  unless  a  well  shall  be  com- 
pleted on  the  said  premises  within  three 
months  from  the  date  hereof,  or  unless  the 
lessee  shall  -pay  at  the  rate  of  one  hundred 
&  twenty  five  (126)  dollars,  quarterly,  In  ad* 
vance,  for  each  additional  three  months,  such 
completion  is  delayed  from  the  time  above 
mentioned  for  the  completion  of  such  well 
until  a  weH  la  completed.  Such  payment 
may  be  made  direct  to  the  lessors  or  depos- 
ited to  their  credit  in  the  Post  Office  at  Mid- 
dleboume,  W.  Ya.  First  parties  are  to  have 
gas  for  domestic  purposes  free  of  cost  by 
making  their  own  connections.  It  Is  agreed. 
That  the  second  party  is  to  have  the  privi- 
lege of  using  sufficient  water  from  the  prem- 
ises to  run  all  necessary  machinery,  and  at 
any  time  to  remove  all  machinery  and  fix- 
tures placed  on  said  premises,  and,  further 
shall  have  the  right  at  any  time  to  surrender 
this  lease  to  the  first  part,  for  cancellation, 
after  which  all  payments  and  liabilities  to 
accrue  under  and  by  virtue  of  its  terms  shall 
cease  and  determine,  and  this  lease  become 
absolutely  null  and  void.  Witness  the  fol- 
lowing signatures  and  seals:  Henry  A.  By- 
mer  [Seal.]  Frank  L.  Rymer  [Seal.]  Bdith 
G.  Rymer  [Seal.]  South  Penn  Oil  Oompany 
[Seal.]  By  N.  F.  Clark,  First  Vice  President 
Witness:  0.  Y.  Benedum"— which  was  duly 
acknowledged  by  the  lessors  and  recorded. 
The  South  Penn  Oil  Oompany  subleased  a 
part  of  the  land  so  leased  to  it  to  Treat  and 
Crawford,  who  took  possession  under  their 
sublease,  and  drilled  two  wells  which  produ- 
ced oil  in  paying  quantities.  The  South  Penn 
Company  afterwards  took  possession  of  the 
residue,  and  bored  seven  wells  near  to  those 
bored  by  Treat  and  Crawford,  producing 
large  quantities  of  oil.  The  tract  of  800 
acres  so  first  leased  was  composed  of  a  tract 
of  90  acres,  another  of  25  acres,  both  of 
which  were  vested  in  fee  at  the  time  of  mak- 
ing the  lease  in  Frank  L.  Bymer;  the  resi- 
due, of  246  acres,  was  owned  in  fee  by  Henry 
A.  Rymer.  The  two  wells  bored  by  Treat 
and  Crawford,  as  well  as  those  bored  by  the 
South  Penn  Oompany,  were  all  on  the  90- 
acre  tract  which  was  the  property  of  Frank 
L.  Bymer.  Treat  and  Crawford  delivered  to 
Frank  the  one-eighth  of  the  oil  produced 
from  the  two  wells,  who  also  demanded  from 
the  South  Penn  Oil  Company  an  accounting 
and  delivery  to  him  of  the  full  one-eighth 
royalty  from  the  wells  bored  by  it,  which  it 
refused  to  do,  claiming  that  the  lease  of  the 
860  acres  was  a  joint  lease,  and  that  the  roy- 
alties were  payable  to  the  lessors,  the  said 
Frank  L.  Rymer  and  the  heirs  at  law  of 
Henry  A.  Bymer,  who  had  deceased  early 
in  the  year  1898,  soon  after  the  making  of 
the  lease.  The  said  Henry  A.  Rymer  execut- 
ed his  will,  whereby  he  devised  to  his  daugh- 


ter Susan  Smith  during  her  lite^  remainder 
to  her  children  in  fee,  100  acres  of  the  said 
leased  premises,  and  to  tbe  plaintifl,  Frank 
L.  Bymer,  100  acres,  and  the  residue  of  said 
leased  premises  to  his  daughter  liiole  Boy- 
ers,  wife  of  Dr.  F.  O.  Boyeis. 

Frank  L.  Bymer  filed  his  bill  in  tiie  circuit 
court  of  Tyler  county  against  the  SouUi  Penn 
Oil  Company  and  the  Eureka  Pipe  Ldne  Oom- 
pany, alleging  that  all  of  the  weUs  bored  by 
the  said  South  Penn  Oil  Company  wore  lo- 
cated on  his  tract  of  90  acres  of  land*  which, 
being  vested  in  him  in  fee  simple,  entitled 
him  to  the  whole  of  the  one-eighth  royalty 
oil  therefrom  and  the  gas  rentals,  and  pray- 
ing that  the  defendant  companies  be  made 
parties  to  the  bill,  and  be  required  to  an- 
swer the  same  and  make  a  full  account  and 
discovery  of  dates  that  any  oil  had  been  run 
into  the  pipe  lines  from  the  said  wells  so 
drilled  by  the  South  Penn  Oil  Oompany  upon 
the  said  90-acre  tract  of  land,  and  amount  of 
oil  so  run  into  the  lines  of  the  Bureka  Pipe 
Line  Company  each  time^  and  the  total 
amount  of  oil  so  run  into  the  lines  from  said 
wells,  and  that  the  said  companies  be  order- 
ed to  pay  over  to  plaintiff  any  oils  or  money 
found  due  on  such  accounting,  and  for  gen- 
eral relief.  The  defendant  South  Penn  Oil 
Company  filed  its  demurrer  to  plaintifTs  bill 
for  nonjoinder  of  parties,  claiming  that  the 
hehrs  and  devisees  of  Henry  A.  Bymer  were 
necessary  parties,  the  lease  being  a  joint 
lease  and  the  royalties  and  rentals  payable  to 
the  lessors  Jointly.  The  demurrer  was  over- 
ruled by  the  court  The  South  Penn  Oil 
Company  then  filed  its  answer  in  tbe  nature 
of  an  interpleader  and  cross-bill,  praying  that 
plaintiff  be  required,  by  amended  bill  or  oth- 
erwise, to  make  the  heirs  and  devisees  of 
Henry  A.  Bymer  parties  defendants  in  the 
suit,  that  respondent  might  be  fully  protect- 
ed in  the  payment  of  royalties  under  the  said 
lease,  as  well  as  to  protect  and  preserve  the 
rights  of  Treat  and  Crawford  in  carrying  out 
the  provisions  of  their  lease  in  the  delivery 
of  royalty  oil  thereunder.  By  the  croes-bill 
of  the  South  Penn  Oil  Company  all  the  heirs 
at  law  of  Henry  A.  Bymer,  the  defendant 
Bureka  Pipe  Line  Company,  and  Treat  and 
Crawford  were  made  parties  defendants 
thereto.  The  defendants  Susan  Smith,  David 
M.  Smith,  her  husband,  Elizabeth  Boyera,  and 
O.  F.  Beyers,  her  husband,  filed  their  an* 
swers  denying  the  right  of  plaintifF,  F.  I«. 
Bymer,  to  recover  and  receive  all  the  royalty 
oil  produced  from  the  90-acre  tract  of  land 
or  any  other  particular  part  of  the  tract  of 
860  acres  leased  jointly  by  the  said  Frank 
L.  Bymer  and  Henry  A.  Bym^  to  the  South 
Penn  Oil  Company.  Depositions  were  taken 
and  filed  in  the  cause  by  the  plaintiff,  F.  I«. 
Bymer,  for  the  purpose  of  proving  an  oral 
contract  between  the  lessors  Frank  Im  Ry- 
mer and  Henry  A.  Bymer,  contemporaneona 
with  the  lease  of  August  24,  1897,  whereby 
it  was  understood  and  agreed  that  the  several 
lessors  should  receive  the  royalty  oil  pro- 
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duced  from  tbeir  respectiye  tracts  of  land 
owned  by  them  In  seyeralty  and  comprising 
the  360-acre  tract  so  leased,  and  to  show 
how  rentals  paid  before  the  completion  of  a 
well  had  been  distributed  under  the  lease. 
Other  depositions  were  also  filed  by  the 
plaintiff  and  by  the  defendants  Susan  Smith 
and  Elizabeth  Boyers.  Objections  and  excep- 
tions by  the  said  defendants  were  made  to 
the  depositions  of  plaintiff  taken  and  filed  for 
the  purpose  of  establishhig  such  oral  agree- 
ment because  incompetent,  being  contradic- 
tory of  the  language  and  provisions  of  said 
lease.  The  cause  was  heard  on  the  9tfa  day 
of  December,  1902,  when  the  court  overruled 
said  objections  and  exceptions  to  the  deposi- 
tions as  to  tbeir  competency  to  prove  such 
parol  agreement,  and  decreed  all  the  royalty 
oil  and  the  consideration  for  gas  that  may  be 
produced  from  the  90  acres  and  the  25  acres 
of  land  under  the  said  lease  to  the  plaintiff, 
Frank  L.  Rymer,  and  that  defendants  Susan 
Smith  and  Elizabeth  Boyers  take  nothing  by 
their  answers  and  cross-bills,  and  directing 
the  South  Penn  Oil  Company  to  run  said  roy- 
alty oil  produced  and  saved  from  said  two 
tracts,  to  the  credit  of  Frank  L.  Rymer,  into 
the  pipe  lines  of  the  Bureka  Pipe  Line  Com- 
pany, which  was  directed  to  credit  same  to 
said  Frank  L.  Rymer. 

The  errors  complained  of  by  appellants 
Elizabeth  Boyers  and  Susan  Smith  are,  first, 
the  overruling  of  the  demurrer  of  the  South 
Penn  Oil  Company;  and,  second,  overruling 
their  objections  and  exceptions  to  the  depo- 
sitions and  testimony  of  witnesses  C.  Y. 
Benedum,  J.  Traugh,  and  T.  H.  Barter,  so 
far  as  the  same  tend  to  set  up  a  new  agree- 
ment between  H.  A.  Rymer  in  his  lifetime 
and  the  plaintiff  touching  the  lease  of  the 
lands  in  controversy,  and  in  so  far  as  the 
same  relate  to  statements  and  conversations 
between  H.  A.  Rymer,  since  deceased,  and 
Frank  L.  Rymer,  and  between  either  of  said 
witnesses  and  H.  A.  Rymer  and  Frank  L. 
Bymer,  in  so  far  as  the  same  tend  to  prove 
declarations  and  statements  made  by  H.  A. 
Bymer  in  his  lifetime,  at  the  time  of  exe- 
cuting the  lease  in  question  or  subsequent  to 
the  making  and  delivering  of  said  lease;  and 
that  the  court  erred  in  decreeing  that  the  ap- 
pellants Elizabeth  Boyers  and  Susan  Smith 
were  not  entitied  to  any  of  the  royalty  which 
came  from  the  90  acres,  and  that  Frank  was 
entitied  to  all  the  royalty  and  the  considera- 
tion for  the  gas  produced  from  the  90  acres 
and  the  tract  of  25  acres.  It  is  claimed  in 
the  brief  of  the  appellee  that  the  defendants 
Susan  Smith  and  Elizabeth  Boyers,  not  be- 
ing parties  at  the  time  of  the  overruling  of 
the  demurrer  of  the  South  Penn  Oil  Com- 
pany by  the  court,  were  not  affected  by  the 
ruling  of  the  court,  and,  the  South  Penn 
Company  not  being  an  appellant,  said. Smith 
and  Boyers  could  not  be  injured  by  ft,  and 
have  no  right  to  appeal  from  the  decision, 
citing  Beard  v.  Arbuckle,  19  W.  Va.  135; 
Long  V.  Perine.  44  W.  Va.  243.  28  S.  E.  701, 
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and  other  authorities;  that  if  the  court  erred 
in  overruling  the  demurrer  the  South  Penn 
Company  was  the  only  party  that  could  com- 
plain, and  it  makes  no  complaint,  and  does 
not  Join  in  the  appeal.  Susan  Smith  and 
her  husband,  David  M.  Smith,  and  Elizabeth 
Boyers  and  F.  C.  Boyers  were  made  parties 
by  the  interpleader  and  cross-bill  of  the 
South  Penn  Oil  Company,  and  by  their  own 
answers  and  cross-bills  thus  bring  before  the 
court  the  questions  involved  between  the 
parties,  and  which  the  South  Penn  Oil  Com- 
pany had  a  right  to  have  adjudicated  upon 
a  bill  of  interpleader  in  a  court  of  equity. 
Petroleum  Co.  v.  Gale,  6  W.  Va.  626. 

As  to  the  alleged  error  of  the  court  in  over- 
ruling the  objection  of  defendants  Smith  and 
Boyers  to  the  oral  testimony  of  C.  Y.  Bene- 
dum,  the  agent  of  the  lessee,  the  South  Penn 
Oil  Company,  who  prepared  and  took  the 
lease,  and  also  the  testimony  of  J.  Traugh 
and  T.  K.  Harter  in  construing  the  lease: 
It  is  claimed  by  appellants  that  the  court 
could  look  only  to  the  language  of  the  lease 
itself  for  its  construction,  the  same  being 
unequivocal,  clear,  and  unambiguous.  As 
between  the  lessors  upon  the  one  side  and 
the  lessee  upon  the  other  side,  this  clearly 
appears  to  be  true;  there  is  no  ambiguity* 
but  is  there  any  contract  anywhere  in  the 
lease  as  between  the  individual  lessors?  Not 
a  word  to  show  the  relation  between  them; 
they  have  individual  rights  as  between  them 
selves.  The  lease  shows  that  the  royalties 
and  the  consideration  for  the  gas  which 
might  be  sold  from  the  premises  was  to  be 
paid  and  delivered  to  "the  parties  of  the  first 
part,"  but  it  is  not  provided  as  to  how  it 
shall  be  divided  between  them  when  receiv- 
ed. The  case  of  Harness  v.  Eastern  Oil 
Company,  49  W.  Va.  232,  38  S.  E.  662,  is  re- 
lied on  by  appellants  as  being  a  case  in 
point  In  that  case  the  lease  was  very  sim- 
ilar to  that  In  question  here,  but  the  lease 
showed  on  its  face  that  the  land  leased  was 
in  two  separate  tracts~152  acres  owned  by 
Thomas  B.  Harness,  and  85^  acres  owned 
by  liis  wife,  Anna  K.  Harness— but  leased  as 
one  tract  of  187V^  acres.  It  was  held,  ''as 
between  the  lessors  and  lessee,  to  be  a  Joint 
lease  of  one  tract  of  187^  acres,"  being  so 
treated  by  both  the  lessors  and  lessee  from 
the  time  of  its  execution  and  until  long  after 
developments  were  made  upon  the  152  acres, 
the  lessors  having  Jointiy  received  and  re- 
ceipted for  the  royalty  and  the  consideration 
for  the  gas  from  the  152-acre  tract  No 
question  was  raised  as  to  the  distribution  of 
the  royalty  and  gas  consideration  as  between 
the  lessors.  It  is  a  conceded  fact  that  the 
only  production  of  oil  or  gas  upon  the  leased 
premises  is  produced  from  the  90-acre  tract 
which  is  held  in  fee  and  in  severalty  by  the 
plaintiff,  Frank  L.  Rymer,  and  it  is  well  set- 
tied  in  this  state  that  oil  in  place  is  as  much 
a  part  of  the  realty  as  timber,  coal,  iron  ore, 
or  salt  water.  Williamson  v.  Jones,  39  W. 
Va.  231,  19  S.  B.  436,  25  L.  B.  A.  222;  Wilson 
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T.  Youst,  43  W.  Va.  826,  28  S.  B.  781,  89  L. 
R.  A.  292;  Lawson  v.  Kirchner,  60  W.  Va. 
344^  40  S.  B.  344;  Anunonfl  y.  Ammons,  50 
W.  Va.  390,  40  S.  E.  490.  See,  also,  Gould 
on  Waters,  S  291;  Stonghton's  Appeal,  88  Pa. 
196;  Funk  v.  Haldeman,  53  Pa.  229.  And 
this  ruling  applies  with  equal  force,  and  for 
the  same  reason,  to  gas  as  well  as  to  oil.  It 
is  further  said  in  the  Wilson  v.  Youst  Case, 
43  W.  Va.  834,  28  S.  B.  784,  39  L.  B.  A.  292, 
quoting  Gould  on  Waters:  "A  lease  of  land 
for  the  purpose  of  mining  oil,  coal,  rock,  or 
carbon  oil  passes  a  corporeal  Interest  which 
Is  the  proper  subject  of  an  action  of  eject- 
ment; and  a  proportionate  share  of  the  oil 
to  be  produced  by  an  oil  well  is  an  Interest 
in  land,  a  parol  sale  of  which  is  void  under 
the  statute  of  frauds."  The  oil  to  be  paid 
as  royalty  is  the  consideration  paid  for  the 
oil  sold  and  taken  from  the  premises.  Where 
it  is  not  provided  how  the  consideration  Is 
to  be  applied,  or  how  it  shall  be  divided  be- 
tween or  among  those  entitled  to  receive  It, 
parol  evidence  Is  admissible  to  explain  that 
which  is  not  expressed.  Brown  on  Parol 
Ev.  §  50,  says:  "Where  the  instrument  does 
hot  express  the  entire  agreement,  and  does 
not  appear  to  express  the  entire  agreement, 
or  there  is  a  collateral  agreement  not  em- 
braced therein,  parol  evidence  is  competent 
to  show  the  omitted  part,  whether  contem- 
poraneous or  antecedent;  If  it  does  not  con- 
flict with  the  Instrument"  See  cases  there 
cited;  Johnson  v.  Burns,  39  W.  Va.  658.  20 
S.  E.  686  (Syl.,  point  1).  Again,  at  section 
92:  *Tarol  evidence  is  competent  to  contra- 
dict the  recital  of  receipt  of  the  considera- 
tion, or  to  show  an  additional  or  different 
consideration,  but  not  to  contradict  the  deed 
as  to  price  or  quality"— citing  O'Neale  v. 
Lodge,  3  Har.  &  McH.  433,  1  Am.  Dec.  377, 
and  many  other  cases.  In  Hall  v.  Solomon, 
61  Oonn.  476,  23  Atl.  876,  29  Am.  St  Rep. 
218,  the  court  says:  "It  will  be  remembered 
that  it  is  not  the  office  of  d  deed  to  express 
the  terms  of  the  contract  of  sale,  but  to  pass 
the  title,  pursuant  to  the  contract  There- 
fore, a  parol  agreement,  being  a  part  of  the 
consideration  for  the  sale,  restricting  the  use 
of  the  premises  in  one  particular  for  a  lim- 
ited period,  is  not  merged  in  the  deed,  and 
does  not  qualify  or  in  any  way  affect  the 
title  to  the  land;  and  the  admission  of  parol 
evidence  to  prove  such  an  agreement  is  no  in- 
fringement of  the  rule  that  parol  evidence  is 
not  admissible  to  contradict,  vary,  or  explain 
a  written  instrument"— citing  Collins  v.  Til- 
lou's  Adm'r,  26  Conn.  368,  68  Am,  Dec.  398; 
Pierce  v.  Woodward,  6  Pick.  206;  Willis  v. 
Hulbert,  117  Mass.  151;  Tallmadge  v.  Bank, 
26  N.  Y.  105.  And  in  section  92,  Brown  on 
Parol  Evidence:  "It  is  well  settled  that  the 
consideration  clause  is  open  for  explanation 
for  any  purpose  except  to  defeat  the  con- 
veyance"—citing  Murdock  v.  Gilchrist,  52  N. 
Y.  247.  And,  quoting  from  Goodspeed  ▼. 
Puller,  46  Me.  141,  71  Am.  Dec.  572,  he  says: 
"The  entire   weight  of  authority   tends  to 


show  that  the  acknowledgment  of  payment 
in  a  deed  is  open  to  unlimited  explanation 
in  any  direction.'*  Appellants  rely  upon  the 
case  of  Heatherly  v.  Bank,  81  W.  Va.  70,  5 
S.  B.  754  (Syl.,  point  1),  where  it  is  held  that: 
"If  the  language  of  a  written  agreement  is 
on  its  face  ambiguous,  the  court  will  look  at 
the  surrounding  circumstances,  at  the  situa- 
tion of  the  parties  and  the  subject-matter  of 
the  contract,  and  at  the  acts  done  by  the  par- 
ties under  It,  for  aid  in  giving  a-  constmction 
to  its  language,  bnt  not  to  the  verbal  decla- 
ration of  the  parties."  In  that  case  the  issue 
was  between  the  principal  parties  to  the  con- 
tract, and  not  between  the  individuals  con- 
stituting one  of  the  parties  to  the  contract, 
as  in  the  case  at  bar,  where  there  is  no  con- 
tract or  semblance  of  a  contract  contained  in 
the  lease  as  between  themselves;  but  they 
bear  certain  relations  to  the  contract  and  to 
each  other  which  it  is  Incumbent  upon  the 
court  to  ascertain  and  settle,  and  for  that 
purpose  "the  court  will  look  at  the  surround- 
ing circumstances,  at  the  situation  of  the 
parties  and  the  subject-matter  of  contro- 
versy." 

H.  A.  Bymer  and  Frank  L.  Bymer  were 
the  owners  in  severalty  of  contiguous  tracts 
of  land,  the  former  245  acres,  the  latter  115 
acres,  making  together  360  acres.  They  exe- 
cuted together  a  lease  of  the  whole  360  acres, 
whereby  they  sold  seven-eighths  of  the  oil 
underlying  said  land  to  the  lessee  in  con- 
sideration of  one-eighth  of  all  the  oil  to  be 
produced  therefrom,  to  be  delivered  as  pro- 
duced, but  their  contract  of  lease  or  sale  is 
entirely  silent  as  to  the  division  between 
them  of  the  consideration  so  to  be  paid  in 
oil.  It  is  not  disputed  that  the  oil  underlying 
the  several  tracts  is  the  property  of  the  re- 
spective owners  of  said  tracts,  a  part  of  the 
realty  Itself;  and  when  they  receive,  each 
that  which  is  produced  from  his  own  land,  he 
is  but  receiving  his  own.  The  subject-matter 
of  the  contract  between  the  lessors  and  les- 
see, now  in  controversy  between  the  plalntifl, 
Frank  L.  Bymer,  and  the  heirs  of  H.  A.  By- 
mer, is  the  sole  property  of  Frank  L.  Bymer. 
The  contract  of  lease  of  August  24,  1897,  hav- 
ing no  provision  as  to  the  distribution  of  the 
royalty  oil  between  the  parties  of  the  first 
part,  parol  testimony  tending  to  show  the 
Intention  of  the  lessors  as  to  such  distribu- 
tion, as  evidenced  by  the  declaration  of  the 
parties  at  the  time  of  executing  the  lease,  as 
well  as  the  subsequent  declarations  of  H.  A. 
Bymer,  are  competent  evidence  to  aid  in  ar- 
riving at  a  proper  conclusion  as  to  such  dis- 
tribution. It  is  shown  by  the  testimony  of 
0.  S.  Stealey  that  the  rental  of  $125  per  quar- 
ter paid  prior  to  the  completion  of  the  first 
well  was  placed  in  his  hands  for  distribution, 
and,  when  asked  who  placed  the  rental  in 
his  hands,  answered,  "Well,  I  think  Mr. 
Frank  L.  Bymer  did  part  of  the  time,  and  I 
know  Frank  Hix  did  once"— stating  that 
Frank  Hix  was  then  working  for  South 
Penn  Oil  Company.    "Franlc  Hix  left  money 
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once,  and  Mr.  Rymer  the  balance  of  tlie 
time.*'  Mr.  Hiz  left  $125,  and  witness  said: 
'1  apportioned  it  among  the  three  parties, 
Mrs.  Smith~I  am  not  smre  whether  I  handed 
it  to  Mrs.  Smith  or  not,  but  she  got  it  all  right 
—Mrs.  Boyers,  and  Frank  L.  Rymer.  Q.  Yon 
may  state  what  sum  was  paid  to  each  out  of 
the  $125.  A.  Frank  L.  Rymer  $74.65,  Mrs. 
Smith  $a4.73,  and  Mrs.  Boyers  $15.62,  less  the 
fee  of  the  money  order  and  postage,  which 
.would  amount  to  twelve  cents  for  the  money 
order,  and  stamped  envelope,  three  cents.** 
This  was  a  proper  distribution  of  the  rentals 
accruing  while  cash  rental  was  payable  pri- 
or to  the  completion  of  the  first  well,  when 
the  cash  rentals  ceased,  and  tended  to  show 
how  the  parties  understood  the  lease. 

It  is  insisted  by  appellants  that  "the  weak- 
est of  all  human  testimony  is  that  of  witness- 
es who  testify  to  the  declarations  of  the 
dead,"  and  cite  "Justice  Manning  in  Succes- 
sion of  Piffet,  37  La.  Ann.  873,"  and  also  dte 
1  Greenleaf  on  Evidence,  S  200,  which  treats 
of  the  uncertainty  of  such  evidence,  and 
says:  "It  frequently  happens,  also,  that  the 
witness,  by  unintentionally  altering  a  few  of 
the  expressions  really  used,  gives  an  effect  to 
the  statement  completely  at  variance  with 
what  the  party  actually  did  say;"  and  adds, 
"But  where  the  admission  is  deliberately 
made  and  precisely  identified,  the  evidence  it 
affords  is  often  of  the  most  satisfactory  na- 
ture." The  evidence  in  this  case  is  of  such 
a  character  that  these  uncertainties  are  not 
likely  to  exist,  and  it  depends  more  upon  the 
credibility  of  the  witnesses  than  of  their  rec- 
ollection as  to  certain  and  definite  statements 
made  by  the  parties,  and  no  effort  was  made 
to  impeach  the  witnesses,  or  otherwise  dis- 
credit them,  further  than  the  criticism  of  their 
testimony  by  counsel  in  their  briefs.  When 
the  contract  of  lease  was  drawn,  according  to 
the  evidence  of  Benedum,  he  suggested  that 
they  make  the  lease  in  one,  when  he  says  they 
explained  to  him,  as  best  they  could,  that  each 
of  them  owned  in  fee  land  in  the  Jug;  that 
these  lands  were  adjacent  to  each  other,  and 
that  they  would  lease  them  in  a  Joint  lease, 
providing  that  each  party  should  secure  his 
own  royalty.  The  witness  J.  Traugh  states 
that  he  and  H.  A.  Rymer,  in  1897,  both  lived 
In  the  town  of  Middleboume;  that  he  had  a 
conversation  with  H.  A.  Rymer  In  front  of 
the  tatter's  house.  "He  met  me  right  there 
and  stopped  me,  and  we  were  talking,  and  he 
said,  'I  have  just  got  a  rental  from  my  land 
at  the  Jug.'  He  said,  1  get  $125  quarterly,' 
When  he  told  me  he  leased  his  land,  I  knew 
Frank  Rymer  had  land  in  there,  and  I  asked 
tiim  what  he  did  with  that,  and  he  said,  'We 
both  leased  together.'  He  said,  'Each  one  of 
ns  draws  our  own  rental  from  the  land,  and 
also  the  oil.'"  He  states  that  this  was  in 
1897,  a  short  time  before  he  died.  T.  K.  Har- 
ter,  a  nephew,  by  marriage,  of  H.  A.  Rymer, 
says  he  had  a  roti'^^ersatiop  with  Ryropr  Jn 
1897,  perhaps  in  Novemoer  or  December,  sit- 
ting in  Rymer's  room,  when  he  told  witness 


that  "he  and  Frank  had  leased  their  land  to 
the  South  Penn  Oil  Company  tor  $360,  I  be- 
lieve, and  $125  quarterly  rental;"  and  in  an- 
swer to  the  question  what  else  he  said:  "I 
asked  him  if  he  thought  it  was  well  to  lease 
Jointly,  and  he  said  that  he  thought  it  was 
all  right;  that  Benedum  had  proposed  it; 
that  each  one  would  get  their  own  share  of 
the  rental,  and,  if  there  was  any  oil,  his  oil 
produced  from  his  own  land— that  is,  the 
royalty  oil  produced  from  their  own  land." 

Appellants  claim  that  their  proposition  is 
fully  sustained  by  the  decision  iu  Hlggins  v. 
Petroleum  Asphalt  Company,  109  Cal.  804, 
41  Pac.  1087.  In  that  case  Hlggins  and  one 
Mary  A.  Ashley,  owning  contiguous  tracts  of 
land  underlaid  with  a  deposit  of  bituminous 
rock  and  also  a  deposit  of  liquid  asphaltum, 
executed  a  lease  to  Joseph  Scheerer  for  the 
term  of  20  years.  In  consideration  of  the 
lease,  among  other  things,  the  lessee  promised 
to  pay  'ix)  the  parties  of  the  first  part," 
lessors,  on  the  1st  day  of  each  and  every 
month  thereafter  during  said  term,  "the  sum 
of  fifty  cents  per  ton  for  each  ton  of  bitumin- 
ous rock  and  liquid  asphalt  which  he  may 
have  mined,  taken  or  removed  from  said 
premises  during  the  calendar  month  then 
next  preceding,  and  at  the  same  time  and 
place  of  such  payment  to  deliver  to  the  said 
parties  of  the  first  part  a  full  and  true  state- 
ment in  writing  of  the  number  of  gross  tons 
of  bituminous  rock  and  liquid  asphalt  mined, 
taken  or  removed  from  said  premises  during 
the  calendar  month  for  which  such  payment  is 
then  made,"  with  right  of  ingress  and  egress 
to  and  from  said  deposits  over  the  lands 
owned  by  the  said  lessors  as  might  be  agreed 
upon  between  the  parties  to  the  lease,  with 
privilege  to  the  lessee  of  erecting  such  build- 
ing upon  the  land  adjacent  to  such  deposit 
as  might  be  necessary  for  the  accommoda- 
tion of  his  workmen  and  the  prosecution  of 
his  work.  In  December,  1891,  the  defendant 
company  became  the  sole  owner  of  the  lease 
by  assignment.  The  court  said  (at  page  306» 
109  Cal.,  and  page  1087,  41  Pac):  "It  ap- 
pears and  is  undisputed  that  at  the  date  of 
the  lease  [June  4,  1887]  the  lessors  were  not 
tenants  in  common  of  any  part  of  the  land 
described  in  the  lease  nor  of  any  part  of  the 
'deposit  of  bituminous  rock'  leased,  but  that 
each  severally  owned  a  definite  part  of  both 
adjoining  each  other,  and  the  'deposit'  leased 
extended  horizontally  through  the  contiguous 
lands  of  both  lessors,  as  described  in  the 
lease."  In  June,  1892,  Ashley  conveyed  all 
her  part  of  the  land  described  In  the  lease, 
which  she  severally  owned,  to  the  defendant, 
by  a  definite  description,  after  which  con- 
veyance the  tract  had  been  known  as  the 
"Ashley  Tract,"  and  the  remainder  of  the 
land  describe  in  the  lease  as  the  "Hlggins 
Tract";  that,  during  the  first  seven  or  eight 
months  immediately  after  the  conveyance  of 
the  Ashley  tract  to  the  defendant,  Hlggins 
claimed,  and  was  paid  by  the  defendant, 
one-half  the  stipulated  rent  or  royalty,  25 
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cents  per  ton,  on  statements  regularly  made 
by  the  defendant  to  plaintift,  as  per  lease, 
and  during  the  same  period  and  ever  after 
Ashley  treated  the  lease,  so  far  as  she 
was  Interested,  as  extinct,  or  merged  In  her 
deed  of  her  land,  and  no  rent  had  ever  been 
demanded  by  or  paid  to  her.  Defendant  con- 
tinued to  pay  royalty  on  rock  mined,  estimat- 
ed at  2,000  pounds  for  a  ton  until  April, 
1893,  after  which  It  refused  to  make  further 
payment  on  rock  not  shipped  from  the  mine 
or  per  ton  of  less  than  2,240  pounds.  Suit 
was  brought  by  Hlgglns  to  recover  25  centa 
per  ton  for  1,000  tons  mined  from  the  deposit, 
whether  reduced  to  asphalt  or  shipped  from 
the  mine  or  not,  during  the  months  of  April, 
May,  June,  and  July,  1893.  Hlgglns  recover* 
ed  one-half  the  royalty,  notwithstanding  the 
lessee  had  elected  to  mine  only  on  that  part 
of  the  deposit  lying  within  the  Ashley  tract, 
and  the  court  say:  "Had  they  been  tenants 
in  common,  Hlgglns  would  still  be  entitled  to 
a  part  of  the  rent  proportionate  to  his  un- 
divided portion  of  the  demised  premises, 
but  as  they  are  not  tenants  In  common  he 
is  entitled.  In  the  absence  of  an  express  or 
presumed  agreement  to  the  contrary,  to  a 
portion  of  the  royalty  proportionate  to  the 
comparative  value  of  his  distinct  part  of  the 
demised  premises;  and  in  this  case  the  terms 
of  the  lease  warrant  the  presumption  that 
each  lessor  was  to  receive  one-half  of  the 
royalty;  and  such  presumption  is  in  perfect 
accord  with  the  practical  construction  of  the 
lease  by  the  parties  thereto  up  to  April, 
1803."  There  being  nothing  hi  the  lease  to 
indicate  that  other  than  an  equal  division 
was  to  be  made  of  the  royalty  between  the 
lessors,  of  course  the  presumiption  would 
be  that  they  received  the  royalty  Jointly  and 
in  equal  shares,  and,  the  lessors  themselves 
having  so  construed  the  lease,  and  so  received 
and  divided  the  royalty,  the  court  could  give 
it  no  other  construction.  So,  in  the  case  of 
Harness  v.  Eastern  Oil  Company,  cited,  as 
the  lessors  had  always  so  construed  It  and  so 
acted  upon  it  as  between  themselves,  the 
court  saw  no  reason  for  construing  it  other- 
wise; indeed,  there  was  no  contention  in  that 
case  as  between  the  lessors  themselves.  In 
case  at  bar  lessee  had  full  notice  at  the 
time  of  the  execution  of  the  lease  that  the 
lessors  were  to  receive  each  the  royalty  oil 
produced  from  his  tract;  that  the  lease  was 
so  drawn  and  executed  at  the  suggestion  of 
G.  T.  Benedum,  agent  of  the  lessee,  and  the 
lessors  both  said  they  would  place  the  lands 
in  a  Joint  lease  ''providing  that  each  party 
should  receive  his  own  royalty." 

The  appellants  claim  that  the  case  of  Wet- 
tengel  v.  Gormley,  160  Pa.  659,  28  Atl.  934, 
40  Am.  St  Rep.  733,  settles  the  principles 
involved  in  this  case  in  favor  of  the  appel- 
lants. James  Gormley  owned  three  con- 
tiguous "farms  containing  together  about  600 
acres.  In  July,  1888,  he  made  an  oil  lease 
on  the  whole  of  the  600  acres  as  one  tract, 
to  run  15  years,  and  reserved  the  usual  royal- 


ty of  one-eighth  of  an  the  oO  produced  un- 
der the  lease.  The  lease  gave  the  lessee  the 
usual  privilege  upon  the  land,  among  whidi 
was  the  right  to  take  water  from  any  part 
of  it  and  for  any  extent  needed,  a  right  of 
way  into  and  over  the  land,  a  right  to  lay 
pipe  lines,  etc.  The  lease  concluded  with 
the  following  stipulation:  "It  is  understood 
between  the  parties  to  this  agreement  that 
all  conditions  between  the  parties  hereto  shall 
extend  to  their  heirs,  executors,  and  assigns.** 
The  lessor  died  in  1890.  By  his  will  he 
gave  one  of  the  farms  to  ^ach  of  his  three 
children  in  fee,  making  no  mention  of  the 
lease,  which  included  them  all.  The  dev- 
isees entered  into  possession  of  thehr  re- 
spective farms  as  held  in  severalty.  "The 
holder  of  the  oil  lease  has,  in  the  mean- 
time, put  down  several  oil  welfs,  and  is  pro- 
ducing oil  therefrom."  It  does  not  appear 
from  the  opinion  clearly  whether  the  wells 
were  drilled  before  or  after  the  devisees  took 
possession  of  their  respective  farms  under 
the  will.  The  wells  drilled  happened  to  be 
all  on  the  farm  devised  to  James  T.  Gorm- 
ley, the  defendant,  and  he  claimed  the  entire 
royalty.  The  court  held  that  "where,  during 
the  term  of  an  oil  lease  of  three  contiguous 
farms  embracing  600  acres,  the  lessor  dies, 
and  devises  the  farms  to  different  persons* 
the  devisees  are  entitled  to  share  alike  in 
the  royalty  reserved,  though  the  wells  are 
all  on  one  farm,  as  through  such  wells  the 
oil  may  be  drawn  from  afl  the  farms."  The 
same  case,  together  with  another  case  grow- 
ing out  of  the  same  lease,  was  again  ap- 
pealed and  again  decided  by  the  same  court, 
the  report  of  which  will  be  found  in  184  Pa. 
864,  89  AtL  67,  one  additional  point  being 
decided,  as  shown  in  point  2  of  the  syllabna. 
The  decision  aa  it  appears  in  the  syllabus  la 
as  follows: 

"(1)  During  the  term  of  an  oil  lease  of 
three  contiguous  farms,  embracing  600  acres* 
the  lessor  died,  having  devised  the  farms  to 
three  different  persons.  The  lease  provided 
that  all  its  conditions  should  extend  to  the 
parties'  heirs,  executors,  and  ass^ns.  Held, 
that  each  devisee  was  entitled  to  share  in 
the  royalties  in  the  proportion  that  the  land 
devised  to  him  bears  to  the  whole  tract, 
though  the  wells  were  all  on  one  farm. 

"(2)  In  such  case  the  loss  of  rental  value 
of  one  of  the  farms,  caused  by  operation  of 
the  wells,  should  be  deducted  from  the  three 
devisees  in  proportion  to  their  ownership  of 
the  surface." 

If  the  wells  drilled  under  the  lease  In  the 
case  at  bar  had  been  upon  the  land  of  the 
testator,  Henry  A.  Rymer,  instead  of  the 
plaintiff,  Frank  L.  Rymer,  the  cases  would 
have  been  exactly  parallel,  as  the  appellants 
and  plaintiff  are  all  devisees  of  H.  A.  Rymer. 
As  that  precise  question  does  not  plainly 
arise  in  this  case,  it  is  not  necessary  to  de- 
cide it  here. 

The  case  of  Natural  Gas  Ck>mpany  ▼.  Ul* 
lery  (Ohio)  67  N.  B.  494^  where  it  is  held. 
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''Where  an  oil  and  gas  lease  is  made  by  one 
party  to  another  coyering  two  or  more  8ex>- 
arate  tracts  of  land,  and  Is  made  to  extend 
to  the  heirs  and  assigns  of  the  parties,  and 
different  persons  become  the  owners  of  such 
different  tracts,  each  owner  is  entitled  to  the 
oil  and  gas  produced  on  his  tract,  and  to  the 
royalty  and  rental  arising  from. such  tract/* 
seems  to  be  a  case  quite  similar  to  the  one 
at  bar,  and  in  harmony  with  the  rulings  of 
this  court,  and  fully  sustains  the  position 
hereinbefore  taken.  Chief  Justice  Burkett, 
in  writing  the  opinion  of  the  court  and  re- 
ferring to  said  Pennsylvania  case,  states  the 
matter  so  well  that  we  quote  from  his  opin- 
ion as  follows  (page  496):  "We  have  several 
times  had  occasion  to  carefully  examine  and 
consider  that  case,  and  it  has  always  failed 
to  receive  the  approval  of  our  Judgment,  and 
upon  a  reconsideration  here  it  again  fails  to 
convince  us  of  its  soundness.  And  the  re- 
consideration of  the  same  principle  in  the 
same  case  In  Wettengel  v.  Gormley,  184  Pa. 
854,  39  Atl.  57,  fails  to  strengthen  the  orig- 
inal case.  Those  cases  were  between  dev- 
isees, and  the  question  as  between  the  lessee 
and  purchasers  from  the  lessor  was  not  in- 
volved, and  therefore  the  principle  of  those 
cases  is  not  directly  applicable  here.  But 
even  if  it  were,  we  do  not  regard  it  sound. 
Oil  in  the  rock  adheres  to  the  real  estate, 
and  is  a  part  thereof  until  brought  to  the 
surface,  when  it  becomes  personalty,  Just  as 
a  tree,  or  stone,  coal,  or  fire  clay  is  a  part 
of  the  realty  until  severed,  when  it  becomes 
personalty.  That  which  is  a  part  of  the  land 
before  severance  belongs  to  the  owner  of  the 
land  after  severance  as  well  as  before.  The 
fact  that  oil  and  gas  are  vagrant  and  transi- 
tory In  their  nature  does  not  prevent  them 
from  adhering  to  and  becoming  part  of  the 
land  while  passing  from  one  tract  to  another, 
and  while  so  in  one  tract  they  are  a  part 
of  that  tract,  and  belong  to  the  owner  there- 
of until  they  escape  from  such  tract,  and, 
if  brought  to  the  surface  before  such  escape, 
they  become  personal  property  belonging  to 
the  owner  of  the  land.  It  therefore  irresist- 
ibly follows  that  the  oil  or  gas  taken  from  a 
well  on  a  particular  tract  of  land  belongs  to 
tbe  owner  of  that  tract,  even  though  the 
contract  under  which  the  well  was  drilled  in- 
cluded other  tracts  of  land.  Because  the 
contract  of  production  may  have  included 
two  or  more  tracts  of  land,  such  contract 
cannot  have  the  force  of  taking  from  the 
owner  of  one  tract  the  oil  or  gas  adhering 
to  such  tract  for  the  time  being,  and  bestow- 
ing it  upon  the  owner  of  another  tract,  where 
it  may  never  have  been.  As  oil  and  gas 
are  migratory  in  character,  no  one  can  tell 
from  whence  they  came  or  whither  they  are 
going,  and  they  must  therefore  belong  to  him 
upon  whose  lands  they  are  captured.  No  one 
else  can  have  any  ownership  in  them,  and  a 
man  can  be  awarded  only  that  which  he 
owns.  Kelley  v.  Ohio  Oil  Co.,  57  Ohio  St. 
317,  49  N.  B.  399,  39  L.  R.  A.  765,  63  Am.  St 


Rep.  721.  In  that  case  this  court  said,  on 
page  828»  57  Ohio  St,  and  page  401,  49  N. 
B.,  89  Lw  R.  A.  765,  63  Am.  St  Rep.  721: 
'Petroleum  oil  is  a  mineral,  and  while  in  the 
earth  it  Is  part  of  the  realty,  and,  should  it 
move  from  place  to  place  by  percolation  or 
otherwise,  it  forms  part  of  that  tract  of  land 
in  which  it  tarries  for  the  time  being,  and 
if  it  moves  to  the  next  adjoining  tract  it  be- 
comes part  and  parcel  of  that  tract;  and  it 
forms  part  of  some  tract  until  it  reaches  a 
well  and  is  raised  to  the  surface,  and  then 
for  the  first  time  it  becomes  the  subject  of 
distinct  ownership  separate  from  the  realty, 
and  becomes  personal  property— the  property 
of  the  person  into  whose  well  it  came.  And 
this  is  so  whether  the  oil  moves,  percolates, 
or  exists  in  pools  or  deposits. .  In  either  event 
it  is  property,  and  belongs  to  the  person  who 
reaches  it  by  means  of  a  well,  and  severs  it 
from  the  realty  and  converts  it  into  per- 
sonalty.' The  same  rule  applies  to  all  prop- 
erty.** 

There  is  no  error  in  the  decree^  and  the 
same  Is  affirmed. 


(64  W.  Va.  510) 
O'HANLIN  V.  CARTER  OIL  CO. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  2,  1904.) 

NUI8ANCB-IMPR0PBR  USE  OF  SIDSWALKS- 
DAMAOES. 

1.  Streets  and  sidewalks  are  designed  for  the 
use  of  the  public,  and  the  use  of  them  by  an  in- 
dividual simply  for  his  own  convenience  and 
accommodation,  unaccompanied  by  any  public 
use,  as  for  drains,  private  crossings,  sewers, 
vaults,  cesspools,  or  other  obstructions  or  ex- 
cavations, IS  unauthorised,  and  essentially  t| 
nuisance,  for  which  such  individual  is  liable 
for  all  damages  sustained  in  consequence  of  the 
improper  appropriation  of  the  street  or  side- 
walk to  his  mere  personal  use. 

(Syllabus  by  the  Court) 

Error  ftom  CJircuit  Court  Tyler  County; 
M.  H.  Wills,  Judge. 

Action  by  John  O'Hanlin  against  the  Car- 
ter Oil  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Roberts  &  Carter  and  T.  P.  Jacobs,  for 
plaintiff  in  error.  Mclntire  ft  Mclntire,  for 
defendant  in  error. 

MILLER,  J.  On  the  17th  day  of  May. 
1900,  John  O'Hanlin,  tbe  defendant  in  error, 
commenced  a  civil  action,  before  a  Justice  of 
the  peace  of  Tyler  coun^,  against  the  Car- 
ter Oil  Ck>mpany,  a  corporation,  for  damages 
for  an  alleged  wrong.  The  summons,  which 
contains  the  only  description  of  the  cause  of 
action  found  in  the  record,  allegeis  that  on 

the day  of  September,  1899,  in  the  dty 

of  Slstersville,  In  the  said  coun^  of  Tyl§r, 
the  defendant  was  the  owner  of  a  steam  pipe 
or  line  used  In  conveying  steam,  which, 
among  other  points,  was  buried  on  Virginia 
street,  in  said  city;  that  defendant  willfully 
and  negligently  caused  said  steam  pipe  or 
line  to  remain  on  said  street,  and  to  be  used 
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in  conveying  hot  and  scalding  steam,  while 
in  a  defectlye,  unsafe,  and  dangerous  con- 
dition, which  defects  were  well  known,  at 
and  before  the  time  last  mentioned,  to  said 
defendant;  that  at  the  time  last  mentioned, 
while  plaintiff's  daughter,  Alice,  aged  five 
years,  was  passing  over  and  along  said  Vir- 
ginia street,  in  said  dty,  the  earth  directly 
over  said  steam  pipe  or  line,  softened  by  es- 
caping steam,  from  said  defective  steam  pipe 
or  line,  gave  way,  precipitating  his  said 
daughter,  Alice,  Into  the  orifice,  which  was 
filled  with  hot  water  and  scalding  steam, 
which  was  then  and  there  escaping  from  said 
steam  pipe  or  line,  scalding  and  burning  his 
said  daughter,  Alice,  on  the  legs,  arms, 
hands,  and  body,  for  which  plaintiff  claimed 
$300  damages.  There  was  a  trial  of  the  ac- 
tion by  the  said  Justice,  and  Judgment  ren- 
dered by  him  against  the  defendant  for  |250, 
with  costs.  From  this  Judgment  the  defend- 
ant was  granted  an  appeal  to  the  circuit 
court  of  said  county,  wherein  the  action  was 
again  tried  upon  the  pleadings  made  up  be- 
fore the  Justice,  and  upon  the  plea  by  the 
defendant  of  '*not  guilty  of  the  trespass  in 
the  declaration  mentioned,*'  and  Joinder 
therein  by  plaintiff  filed  in  the  circuit  court 
The  latter  trial  was  by  a  Jury. 

At  the  close  of  plaintiff's  evidence  in  chief, 
the  defendant  moved  to  exclude  the  same 
from  the  Jury,  which  the  court  refused  to  do, 
and  the  defendant  excepted.  The  defendant 
then  introduced  its  evidence,  and  demurred 
to  the  evidence  adduced  in  the  case,  in  which 
demurrer  the  plaintiff  Joined.  Thereupon  the 
Jury  found  the  usual  conditional  verdict,  as- 
sessing the  plaintiff's  damages  at  |165,  if  the 
law  should  be  for  him.  Upon  consideration 
thereof,  the  court  overruled  the  said  demur- 
rer, and  rendered  Judgment  upon  the  ver- 
dict against  the  defendant  for  said  |165,  and 
for  the  plaintiff's  costs,  both  in  court  and 
before  the  Justice.  To  the  ruling  and  Judg- 
ment of  the  court  aforesaid,  defendant  ex- 
cepted, and  also  moved  the  court  to  set  aside 
said  verdict  and  Judgment  and  grant  it  a 
new  trial  of  the  action,  which  the  court  also 
refused  to  do,  and  the  defendant  again  ex- 
cepted. The  several  rulings  of  the  court,  the 
exceptions  thereto  by  defendant,  and  all  of 
the  evidence  Introduced  and  considered  on 
the  trial  are  certified  in  bills  of  exception 
and  made  parts  of  the  record.  To  the  last- 
mentioned  Judgment  the  defendant  was 
granted  a  writ  of  error,  and  assigns  various 
errors  in  the  record  of  the  proceedings  in  the 
circuit  court,  not  necessary  to  be  here  set 
out  in  detail. 

The  material  statement  of  the  alleged  neg- 
ligence of  the  defendant  in  the  summons, 
treated  as  a  declaration,  is:  That  the  de- 
fendant was  the  owner  of  a  steam  pipe  or 
line  used  in  conveying  steam,  which,  among 
other  points,  was  burled  on  Virginia  street, 
in  said  dty;  that  defendant  willfully  and 
negligently  caused  said  steam  pipe  or  line 
to  remain  on  said  street,  and  to  be  used  in 


conveying  hot  and  scalding  steam,  while  in 
a  defective,  unsafe,  and  dangerous  condition, 
which  defects  were  well  known  to  said  de- 
fendant at  and  before  the  time  last  men- 
tioned. 

The  facts  are:  Prior  to  July,  1899,  plain- 
tiff in  error,  the  Garter  Oil  Ck>mpany,  owned  a 
certain  oil  well  in  Sistersville,  near  Virginia 
street  This  street  was  then  unpaved,  and 
without  curb  lines  or  sidewalks.  The  com- 
pany had  a  boiler  house,  from  which  a  two- 
inch  steam  line,  belonging  to  it,  ran  across 
the  street  to  its  said  oil  well.  About  the 
time  last  mentioned,  the  dty  of  Sistersville 
gave  notice  to  the  said  company  to  lower  its 
steam  line,  so  that  pavement  of  the  street, 
which  had  been  determined  upon  by  the  dty, 
could  be  laid  over  said  line.  The  steam  line 
was  thereupon  lowered  by  the  company  as 
directed.  This  work  was  done  under  the  di- 
rection of  the  foreman  of  the  company  and 
the  city  engineer,  and  to  the  satisfaction  of 
the  latter.  Not  long  before  the  paving  was 
done,  one  O.  P.  Collins  had  built  a  dwelling 
house  over  the  steam  line.  The  distance  be- 
tween the  house  and  the  curb  line  of  the 
street,  after  it  was  put  in,  was  about  10  feet. 
Between  the  curb  line  and.  the  house  the 
ground  was  iow&c  than  the  level  of  the  paved 
street  After  the  steam  line  was  lowered 
it  passed  through  the  curb  line,  but  remain- 
ed some  distance  above  the  si?rface  of  the 
ground,  between  the  curb  and  the  house. 
Under  the  pavement  of  the  street,  the  steam 
line  was  encased  in  another  iron  pipe,  but 
between  the  curb  and  the  house  it  was  In- 
dosed  in  a  wooden  steam  box,  supported  by 
what  is  called  a  ''horse,''  made  by  nailing 
two  legs  on  a  board  or  other  i>iece  of  tim- 
ber. Some  of  the  dirt  excavated  and  taken 
from  the  street,  preparatory  to  the  paving 
of  it,  was  used  in  bracing  and  holding  the 
curb  in  place  at  the  point  where  the  steam 
line  passed  through  It^  and  some  of  it  was 
placed  at  the  point  where  the  line  passed  un- 
der the  house.  Some  time  after  the  curbing 
had  been  put  in  and  the  steam  line  covered 
in  front  of  the  house  as  aforesaid,  other  fill- 
ing with  dirt  was  done  there  by  some  one 
other  than  the  Garter  Oil  Company,  and 
without  its  knowledge.  By  whom  it  was 
done  the  evidence  does  not  show,  but  it 
strongly  tends  to  prove  that  the  employes  of 
the  city  did  it  The  dirt  filling  on  the  steam 
pipe  where  it  left  the  curbing  was  about 
three  feet  in  thickness.  This  filling  along 
the  curb  was  not  paved,  but  was  used  and 
traveled  as  a  sidewalk. 

On  the  1st  day  of  September,  1899,  while 
said  Alice,  who  had  gone  to  the  Collins 
house  on  a  visit  the  day  before,  was  playing 
on  the  fill  or  dirt  sidewalk  over  the  steam 
line,  her  foot  and  leg  went  down  in  a  bole  or 
opening  filled  with  hot  mud  and  escaping; 
steam,  and  they  were  burned.  Miss  Mollie 
Collins,  the  only  witness  for  the  plaintiff  who 
testified  as  to  the  condition  of  the  place 
where  the  accident  occurred,  says  that  she 


W.  Vl.) 


O'HANLIN  ▼.  CABTEB  OIL  CO. 


587 


came  with  Alice  to  Collins*  the  day  before 
from  New  Martinsyllle,. where  they  both  re- 
sided; that  Alice  was  playing,  out  where  the 
pavemeDt  should  have  been;  that  she  heard 
a  scream,  and  went  oat  to  see  what  was  the 
matter;  that  the  gromid  had  given  away, 
and  let  the  child  in  where  the  steam  pipe 
was;  that  she  did  not  liye  there  (at  the  Col- 
lins house),  but  that  the  most  of  the  time 
she  was  there;  the  place  (where  the  accident 
occurred)  seemed  to  be  wet  all  the  time;  it 
seemed  to  be  kind  of  sunk;  there  didn't  seem 
to  be  any  steam;  but  it  seemed  wet  "I 
suppose  the  steam  was  there.  I  looked  in 
afterwards,  and  it  was  hot  just  like  lime; 
like  lime  would  boil;  and  it  was  hot,  for  I 
don't  know  how  long,  after  the  child  was 
burned,  till  you  couldn't  put  your  hand  in  it 
at  all;  and  the  hole  was  large  enough  for  the 
child  to  get  her  leg  in."  She  testified  that  on 
other  visits  to  Collins,  who  is  her  brother, 
she  noticed  this  wet  place,  but  saw  no  steam 
escaping;  that  she  made  no  complaint  to  any 
one  about  seeing  the  wet  place;  that  there 
was  nothing  in  that  to  indicate  that  steam 
was  under  it;  that  It  was  Just  damp  look- 
ing—that was  all.  The  evidence  further 
shows  that  after  the  accident,  at  the  point 
where  it  occurred,  the  steam  line  was  exam- 
ined, and,  as  the  witness  states,  "there  un- 
der the  ground  it  seemed  to  be  a  little  bit 
steam-soaked  for  about  twelve  feet,  and  the 
line  where  it  was  joined  had  went  out,  pulled 
out  about  one  thread;  that  was  the  extent 
When  we  put  the  steam  through  we  saw  only 
a  small  seep  in  the  line.  *  *  *  That  was 
where  the  collar  was  connected  on."  Wit- 
ness further  stated  that  he  had  been  In  the 
oil  business  since  1881;  that  the  union  of  the 
steam  line  made  at  the  point  where  the  ac- 
cident occurred  was  a  proper  one;  that  the 
material  used  was  such  as  Is  ordinarily  used 
for  a  steam  line  throughout  the  oil  country; 
that  the  joint  was  on  when  the  steam  line 
was  lowered,  and  at  the  time  of  the  examina- 
tion there  was  a  slight  sag  in  the  pipe,  caused 
by  the  weight  of  the  fill  of  dirt  upon  it,  out- 
side of  the  curbing;  that  this  weight  caused 
the  pipe,  where  it  was  screwed  into  the  back 
of  the  union,  to  pull  out  about  one  thread; 
and  that  steam  seeped  or  leaked  out  around 
the  threads.  It  further  appears  that  the 
steam  pipe  was  of  good  material,  as  good  as 
new,  A  No.  1,  and  properly  joined  together, 
put  down  at  the  point  of  the  accident  in  the 
usual  manner,  and  that  it  had  sufficient 
strength  to  withstand  the  weight  of  the  first 
fill.  It  is  also  shown  that  the  company  had 
no  notice,  and,  so  far  as  the  record  discloses, 
no  other  person  had  any  knowledge  that  the 
steam  line  was  defective,  or  out  of  repair, 
until  after  the  accident  happened.  Another 
witness  testified  that  the  quality  of  the  steam 
line  at  the  place  of  the  accident  was  as  good 
as  is  used  in  that  class  of  business,  and  that 
with  the  weight  which  was  upon  it  there, 
after  the  second  lot  of  dirt  was  placed  there- 
on, a  pipe  line  of  the  best  material  would 


have  sagged.  It  is  also  proved  that  the  com- 
pany did  not  know  who  put  the  dirt  or  fill 
on  the  steam  line  the  second  time,  but  that 
it  would  have  been  the  duty  of  the  city  to 
place  it  there. 

Another  witness  says  that  he  was  superin- 
tendent of  the  streets  of  the  city  when  the 
accident  occurred;  that  he  did  the  grading 
and  paving  of  the  street  at  that  point;  that, 
representing  the  city,  he  had  the  dirt  from 
the  street  filled  in  between  the  curb  and  the 
Collins  house.  The  foreman  of  the  company 
says  that  his  duty  for  some  time  called  him 
twice  a  day  to  a  well  vrithin  1(X)  feet  of  the 
place  of  the  accident,  and  in  plain  view  of  it, 
but  that  his  attention  was  never  called  to 
any  leak  in  the  pipe,  and  that  he  saw  noth- 
ing there  that  indicated  a  leak. 

We  must  therefore  conclude  from  the  evi- 
dence that  the  steam  line  was  lowered  by 
direction  of  the  dty  in  a  proper  manner,  and 
to  its  satisfaction;  that  the  dirt  fill  placed 
over  the  steam  line  was  necessary,  as  well 
to  cover  the  line,  as  to  brace  and  hold  in 
place  the  curb;  that  it  was  used  and  traveled 
by  the  public  as  a  sidewalk;  that  the  mate- 
rial used  in  the  steam  line  was  of  good  qual- 
ity, properly  joined  together,  and  of  suffi- 
cient strength  to  have  withstood  the  weight 
of  the  first  fill;  that  other  dirt  was  after- 
wards put  on  the  sidewalk  at  the  point  where 
the  steam  line  crossed  under  it;  that  this 
additional  weight  caused  the  threads  of  the 
pipe  to  break,  and  thereby  a  leak  of  the  steam 
occurred;  that  the  escaping  steam,  and  hot 
mud,  the  result  of  the  escaping  steam,  caused 
the  ,lnjury  to  plaintiff's  daughter;  and  that 
defendant  had  no  knowledge  of  the  defect 
in  the  steam  line  until  after  the  accident 
There  is  no  confiict  in  the  evidence,  or  dis- 
pute about  the  facts  proved. 

This  full  statement  of  the  case  has  been 
made  because  the  defendant  seems  to  rest 
its  defense  upon  the  theory  that  it  placed  its 
steam  pipe  under  the  street  and  sidewalk  by 
permission  of  the  city  authorities,  and  op- 
erated it  In  a  lawful  business  with  due  care 
and  skill;  that  it  is  not  guilty  of  negligence; 
and  Is  not  liable  to  the  plaintiff  in  damages 
for  the  alleged  injury  occasioned  by  the  de« 
feet  in  its  steam  pipe,  of  which  it  had  no 
notice,  and  could  have  had  no  knowledge, 
under  the  circumstances. 

Sistersvllle  is  an  Incorporated  city,  and  is 
given  the  authority  by,  and  charged  with  the 
duty  under,  its  charter,  to  lay  off,  vacate, 
close,  open,  alter,  grade,  and  keep  in  good 
repair  the  roads,  streets,  alleys,  pavements, 
sidewalks,  crosswalks,  drains,  and  gutters 
therein,  for  the  use  of  the  citizens  and  of  the 
public;  to  improve  and  light  the  same,  and 
to  keep  them  free  from  obstructions  of  every 
kind;  and  it  also  has  authority  to  raise  the 
necessary  revenues  for  its  municipal  pur- 
poses and  expenses.  Chapter  4,  §  28,  Acts, 
1899.  "It  is  a  principle  of  nearly  universal 
acceptation  in  this  country  that  when  a  city 
or  town  is  incorporated  and  is  given  control 
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OTep  the  streets  and  walks  within  Its  corpo- 
rate limits,  and  is  empowered  to  provide  the 
means  to  make  and  repair  them,  the  corpo- 
ration not  only  assumes  this  duty,  but  by  im-  . 
plication  agrees,  to  perform  it  for  the  benefit 
and  protection  of  all  who  may  have  occasion 
to  make  use  of  these  public  easements,  and 
that  for  failure  in  the  discharge  of  this  duty 
the  corporation  is  responsible  to  the  party 
injured."  Wilson  v.  Oity  of  Wheeling,  19  W. 
Va.  323,  324,  42  Am.  Rep.  780.  Section  53  of 
chapter  43  of  the  Code  of  1899  provides  that: 
"Any  person  who  sustains  an  injury  to  his 
person  or  property  by  reason  of  a  public  road, 
or  bridge,  in  a  county,  or  by  reason  of  a  pub- 
lic road,  bridge,  street,  sidewalk  or  alley  in 
an  incorporated  city,  village  or  town,  being 
out  of  repair,  may  recover  all  damages  sus- 
tained by  him  by  reason  of  such  injury,  in 
an  action  on  the  case  in  any  court  of  compe- 
tent Jurisdiction,  against  the  county  court, 
city,  village  or  town  in  which  such  road, 
bridge,  street,  sidewalk  or  alley  ma^  be,  ex- 
cept that  such  city,  village  or  town  shall  not 
be  subject  to  such  action,  unless  it  is  re- 
quired by  its  charter  to  keep  the  road,  bridge, 
street,  sidewalk  or  alley  therein,  at  the  place 
where  such  injury  is  sustained,  in  repair." 
Numerous  cases  have  arisen  under  this  stat-* 
ute,  and  been  decided  by  this  court,  in  which 
the  liability  of  municipal  corporations  there- 
under has  been  well  considered,  and  the  law 
upon  that  question  settled  in  this  state. 
Chapman  v.  Town  of  Milton,  31  W.  Va.  384, 
7  S.  E.  22;  Gibson  v.  City  of  Huntington,  38 
W.  Va.  177,  18  S.  B.  447.  22  L.  R.  A.  561,  46 
Am.  St.  Rep.  853;  Yeager  v.  City  of  Bluefleld, 
40  W.  Va.  484,  21  S.  E.  752;  Van  Pelt  v.  Town 
of  Clarksburg,  42  W.  Va.  218,  24  S.  B.  878.  In 
Biggs  V.  City  of  Huntington,  32  W.  Va.  55, 
61,  9  S.  B.  61,  63,  the  court  says:  "It  will  be 
observed  that  the  statute  in  express  terms 
makes  the  town  liable  for  damages  for  inju- 
ries sustained  by  reason  of  a  defect  In  a  pub- 
lic street  or  sidewalk.  The  language  is  un- 
qualified, and  without  exception  or  limitation; 
and  therefore  the  question  of  notice  or  want 
of  care  on  the  part  of  the  town  is  altogether 
immaterial.  If  the  street  or  sidewalk  was 
in  fact  defective,  and  such  defect  caused  the 
injury  to  the  plaintiff,  it  is  no  defense  on  the 
part  of  the  town  that  it  had  exercised  great 
care  in  repairing  the  street  or  sidewalk.  It 
is  only  necessary  in  such  suit  to  allege  and 
prove  the  existence  of  the  defect,  and  that 
the  injury  was  occasioned  thereby."  In  Sheff 
V.  City  of  Huntington,  16  W.  Va.  307  (Syl., 
point  1),  it  Is  held:  "If  a  person  is  injured  by 
reason  of  a  public  road  being  out  of  repair, 
the  corporation  whose  legal  duty  it  is  to  keep 
the  road  in  good  repair  is  liable  to  him  for 
damages,  whether  it  had  notice  of  such  de- 
fect or  not."  Evans  v.  Huntington,  37  W.  Va. 
601,  16  S.  E.  801.  The  law  is  not  more  len- 
ient to  an  individual  who  causes  the  streets 
or  sidewalks  of  a  city  or  town  to  be  defect- 
ive or  dangerous  than  it  is  to  the  city  or  town 
itself  which  permits  such  acts  to  be  done,  or 


allows  dangerous  agendeB  thereon  or  there- 
under to  remain  unremoved  or  unabated.  In 
some  instances  the  law  expressly  coaten 
upon  corporations  organized  to  construct  and 
maintain  works  of  public  utility  the  right  to 
occupy  and  use  streams  of  water,  water 
courses,  streets,  highways,  roads,  turnpikes, 
and  canals,  but  upon  condition  that  such  cor- 
porations shall  restore  the  stream,  water 
course,  street,  highway,  road,  turnpike,  or 
canal.  Intersected  or  touched,  to  its  former 
state,  or  to  such  state  as  not  unnecessarily  to 
impair  its  usefulness,  and  to  keep  the  part 
thereof  so  used  in  repair.  But  we  find  no  au- 
thority in  the  charter  of  Slstersville,  or  in  the 
general  statute,  allowing  the  occupation  or 
use  of  the  public  streets  of  that  city  by  indi- 
viduals for  their  own  benefit  or  mere  person- 
al convenience.  In  Dygert  y.  Schenck,  23 
Wend.  446,  86  Am.  Dec.  576,  It  is  held  that 
"where  the  owner  of  land  over  which  a  pul^ 
lie  highway  passes  digs  a  raceway  across  the 
road  to  conduct  water  to  his  mill,  and  builds 
a  bridge  over  the  raceway,  and  an  injury  is 
sustained  by  any  one  in  consequence  of  the 
bridge  being  out  of  repair,  such  owner  is  lia- 
ble in  damages  to  the  party  aggrieved";  and 
in  Congreve  v.  Smith,  18  N.  Y.  79,  82,  it  is 
said  that  "the  general  doctrine  is  that  the 
public  are  entitled  to  the  street  or  highway 
in  the  condition  in  which  they  placed  it; 
and  whoever,  without  special  authority,  ma- 
terially obstructs  It,  or  renders  its  use  haz- 
ardous by  doing  anything  upon,  above,  or  be- 
low the  surface,  is  guilty  of  a  nuisance;  and, 
as  in  all  other  cases  of  public  nuisance,  indi- 
viduals sustaining  special  damage  from  it, 
without  any  want  of  due  care  to  avoid  injury, 
have  a  remedy  by  action  against  the  author 
or  person  continuing  the  nuisance.  No  ques- 
tion of  negligence  can  arise,  the  act  being 
wrongful.  It  is  as  much  a  wrong  to  Impair 
the  safety  of  a  street  by.  undermining  It  as 
by  placing  objects  upon  it  There  can  be  no 
difference  In  regard  to  the  nature  of  the  act 
or  the  rule  of  liability,  whether  the  fee  of 
the  land  within  the  limits  of  the  easement  is 
in  a  municipal  corporation,  or  in  him  by 
whom  the  act  complained  of  was  done;  in 
either  case,  the  act  of  injuring  the  easement 
is  illegal."  It  is  a  general  legal  principle  that 
there  can  be  no  rightful  permanent  use  of  a 
public  highway  by  individuals  for  private 
pui-poses.  Elliott  on  Roads  &  Streets,  S  646^ 
This  court,  in  Curry  v.  Town  of  Mannlngton, 
23  W.  Va.  14,  17,  said:  "Streets  and  side- 
walks are  designed  for  the  use  of  the  public, 
and  the  use  of  them  by  an  individual,  simply 
for  his  own  convenience  and  accommodation, 
unaccompanied  by  any  public  use,  as  tor 
drains,  private  crossings,  sewers,  vaults,  cess- 
pools, or  other  obstructions,  is  unauthorized 
and  essentially  a  nuisance,  for  which  such 
individual  is  liable  for  all  damages  sus- 
tained in  consequence  of  the  improper  appro- 
priation of  the  street  or  sidewalk  to  a  mere 
personal  use." 
In  the  light  of  the  foregoing  authorities, 
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we  are  of  opinion  tbat  tlie  circuit  court  did 
not  err  in  oyerruling  the  defendant's  demur- 
rer to  the  evidence.  The  judgment  complain- 
ed of  is  fully  sustained  by  the  proof,  and 
must  therefore  be  aflirmed. 


(54  W.  Vft.  B18) 

aiBBBLL  ▼.  COLLINS  00. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  2,  1904.) 

mJUBY   TO   BMPLOYfl-PLACB   TO   WORK-AP- 

PUANCBS-INSTRUCTION— ASSXJBiP- 

TION  OF  RISK. 

L  It  is  the  duty  of  the  master  to  provide  a 
suitable  place  in  which,  and  suitable  appliances 
with  which,  the  employ^,  being  himself  in  the 
exercise  of  due  care,  can  perform  his  duty  with- 
out being  exposed  to  unnecessary  dangers,  that 
is*  to  dangers  which  do  not  of  necessity  attend 
Che  exercise  of  the  employment;  but  the  master 
is  not  bound  to  furnish  for  his  workmen  the 
safest  and  best  machinery,  nor  to  provide  the 
best  methods  for  the  work  in  wtdch  he  is  en- 

faeed,  in  order  to  save  himself  from  responsi- 
ility  for  injuries  to  his  employ^.  If  the  ma- 
chiuery  and  appliances  wliich  he  has  be  in  com- 
mon use,  and  are  such  as  can,  with  reasonable 
care,  be  used  without  danger  to  the  employ^, 
it  is  all  that  can  be  required  of  the  employer. 

2.  It  is  the  duty  of  a  master  who  sets  a  serv* 
ant  to  work  in  a  place  of  danger  to  give  him 
such  notice  and  instruction  as  is  reasonably 
required  by  the  youth,  inexperience,  or  want  of 
capacity  of  the  servant,  and,  failing  to  do  so, 
he  is  liable  for  the  damage  suffered  through 
such  neglect 

3.  Where  the  servant  has  equal  knowledge 
with  the  master  of  the  danger  incident  to  the 
work,  he  takes  the  risk  upon  nimself,  if  he  ^oes 
on  with  it;  but  this  only  applies  where  the 
servant  is  of  sufficient  discretion  to  appreciate 
the  dangers  incident  to  the  work  Where  there 
are  latent  defects  or  hazards  incident  to  an 
occupation,  of  which  the  master  knows,  or 
ought  to  know,  it  is  his  duty  to  warn  the  serv- 
ant of  them  fully,  and,  failiag  to  do  so,  he  is 
liable  to  him  for  any  injury  he  mav  sustain  in 
consequence  of  such  neglect;  and  this  rule  ap- 
plies even  where  the  danger  of  hazard  is  patent, 
if  through  youth,  inexperience,  or  other  cause 
the  servant  is  incompetent  to  fully  understand 
and  appreciate  the  nature  and  extent  of  the 
hazard.  It  Is  the  master's  duty  to  warn  him 
of  any  danger  incident  to  the  business;  and  if, 
with  such  knowledge,  he  chooses  to  assume  the 
risk,  and  is  capable  of  appreciating  tiie  hazard, 
and  of  choosing  and  contracting  for  himself, 
the  master  is  then  absolved  from  liability  for 
injuries  from  the  ordinary  hasards. 

(Syllabus  by  the  Court) 

Error  to  Oircnlt  Court  of  Bitchie  County; 
M.  H.  Willis,  Judge. 

Action  by  Charles  L.  Giebell,  a  minor,  by 
Florence  Giebell,  his  next  friend,  against 
Oeed  Collins  and  a  W.  Sprinkle,  partners 
under  the  firm  name  of  the  Collins  Company. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

Sherman  Robinson  and  J.  Newman,  for 
plaintiffs  in  error.  J.  W.  Fidler  and  Homer 
Adams,  for  defendant  in  error. 

MILLER,  J.  Charles  L.  Oiebell,  a  minor, 
oy  Florence  Giebell,  as  his  next  friend,  sued 
Creed  Oollins  and  C.  W.  Sprinkle,  partners 
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in  business  und^  the  Arm  name  of  the  Col- 
lins Company,  in  an  action  of  trespass  on 
the  case,  in  the  circuit  court  of  Ritchie  coun- 
ty, and  recovered  a  Judgment  against  them 
as  such  company  for  |500r  with  interest  there- 
on from  the  3d  day  of  March,  1903,  the  date 
of  the  judgment,  until  paid,  and  his  costs  by 
him  in  the  action  expended.  To  this  Judg- 
ment a  writ  of  error  and  supersedeas  was 
granted  to  the  defendants  by  this  court 

The  declaration  contains  two  counts,  each 
of  which  alleges  that  the  said  defendants 
were  lawfully  possessed  of  a  certain  large 
planing  mill,  or  lumber  manufacturing  plant, 
situate  in  said  county,  and,  being  so  pos- 
sessed thereof  as  aforesaid,  they  were  en- 
gaged in  dressing,  finishing,  and  manufac- 
turing lumber;  and,  the  said  defendants  be- 
ing so  engaged  as  aforesaid,  they  employed 
plaintiff  to  engage  in  said  work  of  dressing, 
finishing,  and  manufacturing  lumber  as 
aforesaid,  and  it  then  and  there  became  and 
was  the  duty  of  said  defendants  to  use  due 
and  proper  care  and  caution  that  the  plain- 
tiff should  be  provided  with  good,  proper, 
safe,  and  suitable  machinery  and  appliances 
to  be  used  by  him  in  said  employment  as 
aforesaid,  and  that  said  plaintiff  should  be 
secure  and  safe  in  all  respects  in  his  employ- 
ment from  any  injury  incident  thereto, 
against  which  ordinary  care  could  avail, 
while  so  engaged  for  said  defendants  in  said 
work.  The  breaches  of  duty  on  the  part  of 
defendants,  the  injury  to  plaintiff,  and  the 
damages  claimed  by  him  are  then  averred. 
To  the  declaration  and  each  count  thereof 
defendants  interposed  a  demurrer,  which 
was  overruled  by  the  court 

Plaintiffs  in  error  say  that  the  demurrer 
was  and  is  well  taken  and  should  have  been 
sustained,  because  the  declaration  would 
compel  defendant  company  to  provide  for 
plaintiff  a  kind  and  character  of  material, 
machinery,  appliances,  and  a  place  in  which 
to  labor  not  required  by  law.  Buswell  on 
Pers.  InJ.  9  192,  says:  "The  authorities  are 
agreed  that  it  is  the  duty  of  the  master  to 
provide  a  suitable  place  in  which,  and  suit- 
able appliances  with  which,  the  employ^,  be- 
ing himself  in  the  exercise  of  due  care,  can 
perform  his  duty  without  being  exposed  to 
unnecessary  dangers;  that  is,  to  dangers 
which  do  not  of  necessity  attend  the  exer- 
cise of  the  employment"  14  Am.  &  Eng. 
Enc.  Law,  877.  In  Bems  t.  Coal  Ob.,  27  W. 
Va.  286,  55  Am.  Rep.  304,  it  is  held  that  "the 
master  is  not  bound  to  furnish  for  his  work- 
men the  safest  and  best  machinery,  nor  to 
provide  the  best  methods,  for  the  work  in 
which  he  is  engaged.  In  order  to  save  him- 
self from  responsibility  for  injuries  to  his 
servant  If  the  machinery  and  appliances 
which  he  has  be  in  common  use,  and  are  such 
as  can  with  reasonable  care  be  used  without 
danger  to  the  employ^,  it  is  all  that  can  be 
required  of  the  employer."  The  averments 
of  the  declaration  are  not  insufilcient,  and, 
if  redundant,  they  do  not  for  that  reason  viti- 
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ate  the  pleading.  The  demurrer  waa  proper- 
ly overruled. 

On  the  18th  day  of  July,  1900»  the  plain- 
tiff, while  In  the  employ  of  the  defendants 
In  their  said  planing  mill,  had  all  of  his  fin- 
gers cut  from  his  left  hand  by  an  edger  or 
Jointing  machine,  a  part  of  the  machinery 
of  said  planing  mill  and  operated  therewith, 
at  which  he  was  at  the  time  working.  Plain- 
tiff, at  the  time  of  the  accident,  was  only  16 
years  old.  Before  he  was  put  into  the  ma- 
chinery room,  where  he  was  hurt,  he  had 
been  working  for  the  company  in  its  lumber 
yards,  carrying  lumber  and  off  bearing.  It 
is  stated  in  the  evidence  that  he  had  worked 
for  the  company  in  its  yards  at  different 
times  from  1897  until  about  six  weeks  be- 
fore he  was  injured  as  aforesaid. 

The  plaintiff  testified  that,  at  the  time  he 
was  hurt,  he  was  working  under  the  direction 
of  said  C.  W.  Sprinkle,  a  member  of  the  firm, 
and  one  of  the  defendants,  who  set  him  to 
work  on  the  Jointer;  that  he  had  been  work- 
ing in  the  machinery  room  a  month  or  six 
weeks;  that,  during  that  time,  he  did  not 
work  the  whole  time  on  any  particular  ma- 
chine; that  be  worked  on  the  Jointer,  rip- 
saw and  cut-off  saw;  that,  prior  to  going  to 
work  for  the  Collins  Company  in  that  room, 
he  had  not  had  any  experience  whatever 
with  machinery;  that  this  was  the  first  ma- 
chinery he  had  ever  worked  with;  that  the 
company  did  not,  nor  did  any  person  for  it, 
in  any  way,  explain  to  him  the  nature  or 
workings  of  the  machines,  or  either  of  them; 
that  the  company  Just  put  him  up  there  to 
work  upon  them;  and  that  no  person  ever 
explained  to  him  how  the  machines  should 
be  worked.  The  knives  or  bits  on  the  cylin- 
der of  the  said  Jointer  were  about  12  inches 
in  length,  and  about  8  or  10  inches  of  them 
were  exposed.  At  the  time  of  the  accident 
the  guard  was  not  properly  adjusted  there- 
on, as  he  afterwards  learned,  and  the  ma- 
chine had  no  fender  upon  it,  although  a  fend- 
er which  belonged  to  it  was  in  the  room, 
and  was  put  on  the  Jointer  some  time  after 
the  accident  occurred.  The  said  cylinder 
made  about  4,700  revolutions  per  minute.  A 
machine  called  a  "moulder,**  in  operation  at 
the  time,  stood  near  the  Jointer.  A  piece  of 
coffee  sack  about  two  feet  square  hung  be- 
tween the  Jointer  and  moulder.  The  shav- 
ings  from  the  moulder  would  fiy  all  over  the 
Jointer,  the  coffee  sack  not  being  sufficient 
to  prevent  them  from  so  doing.  At  the  time 
of  the  accident  plaintiff  was  at  the  Jointer, 
dressing  or  Jointing  a  piece  of  oak  timber, 
about  2  feet  9  inches  long,  4  inches  wide, 
and  1%  inches  thick,  for  a  transom  bar. 
Both  of  his  hands  were  on  the  stick.  His  left 
hand  was  in  front.  A  shaving  from  the 
moulder  struck  him  in  the  eye.  Plaintiff 
quickly  took  his  right  hand  from  the  stick 
to  remove  the  shaving  from  his  eye,  that 
hand  being  on  the  back  end  of  the  transom 
bar,  when  his  left  hand  slipped  from  the  bar 
and  went  into  the  bits,  which  cut  off  all  of 


the  fingers  of  that  hand.  It  also  appears 
from  the  evidence  that  the  Jointer  was  and  is 
the  most  dangerous  of  the  machinery  men- 
tioned. The  plaintiff  further  testifies  that 
he  doesn't  think  the  accident  would  have  oc- 
curred if  the  shaving  had  not  struck  him, 
and  that  if  the  machine  had  been  In  proper 
condition,  and  something  on  it  to  protect  his 
hands  from  the  bits,  he  would  not  have  been 
hurt;  that  there  was  nothing  on  the  machine 
to  protect  him  from  getting  hurt  while  he 
was  running  it;  that  he  knew  nothing  about 
adjusting  the  guard,  and  had  been  told  noth- 
ing about  it  by  any  one,  and  knew  nothing 
about  a  fender,  or  the  use  of  it,  until  some 
time  after  he  was  hurt;  that  on  a  visit  to 
the  mill  after  the  accident  he  saw  that  a 
fender  had  been  put  on  the  Jointer.  It  is 
also  shown  that  plaintiff's  brother,  at  the 
time  of  the  accident,  was  operating  the 
moulder,  and  that,  when  running,  the  mould- 
er would  throw  shavings  all  over  the  Jointer. 

A  number  of  witnesses  were  examined  on 
behalf  of  the  plaintiff,  who  proved,  in  sub- 
stance, that  the  operation  of  the  Jointer  was 
dangerous  without  a  fender,  and  still  more 
dangerous  with  the  guard  unadjusted  in  the 
absence  of  the  fender,  as  it  was  shown  to  be; 
while  perhaps  as  many  witnesses  for  the  de- 
fendants testified  that,  with  the  guard  prop- 
erly arranged  without  the  fender,  the  ma- 
chine would  be  more  convenient  for  its  pur- 
poses, and  not  more  dangerous  to  them;  but 
they  were  workmen  of  experience  in  that 
kind  of  labor. 

Defendant  Sprinkle  testified  that  plaintiff 
had  worked  at  times  for  the  company  at  odd 
Jobs,  around  the  lumber  yard  and  mill,  from 
September,  1897,  until  he  was  put  in  the 
machine  room.  He  further  stated:  "We  put 
him  upstairs  in  the  machine  room  to  help  his 
brother.  I  had  general  charge  of  the  work  of 
the  business."  Witness  also  testified  that  he 
did  not  direct  plaintiff  to  work  on  the  Joint- 
er; that  he  sent  him  to  help  his  brother; 
that  there  were  in  that  room  a  shaver,  rip- 
saw, a  cut-off  saw,  a  moulder,  a  buzz-saw, 
planer,  and  Jointer;  and  that  two  men  gen- 
erally worked  in  the  room. 

All  the  evidence,  with  the  instmctioDS 
hereinafter  referred  to,  was  submitted  to  the 
Jury  impaneled  in  the  case,  and  a  verdict 
found  for  the  plaintiff,  upon  which  the  Judg- 
ment aforesaid  is  predicated.  The  defend- 
ants moved  the  court  to  set  aside  the  ver- 
dict and  grant  to  them  a  new  trial,  upon 
the  ground  that  said  verdict  was  and  is  con- 
trary to  the  law  and  evidence,  but  the  motion 
was  overruled,  to  which  action  of  the  court 
they  excepted.  All  of  the  evidence  heard  by 
the  Jury,  and  the  several  instructions  given, 
as  well  as  those  refused,  are  made  parts  of 
the  record  by  bills  of  exception. 

The  evidence  establishes,  at  the  least,  that 
plaintiff  was  a  boy  only  16  years  of  age;  that, 
previous  to  his  employment  in  said  room,  be 
had  had  no  experience  in  operating  machin- 
ery;   that  he  was  sent  to  the  machinery 
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room  by  G.  W.  Sprinkle^  a  member  of  the 
defendant  company,  wbo  had  charge  of  the 
business,  to  labor,  without  any  instructions 
from  the  company,  or  any  other  person,  as 
to  the  nature  or  manner  of  operating  the 
machinery,  or  the  dangers  thereof;  that  there 
were  in  the  machinery  room  the  said  Jointer, 
and  the  other  machines  above  mentioned; 
that  the  Jointer  had  upon  it  a  guard,  not 
properly  adjusted,  but  no  fender;  and  that 
plaintiff,  as  he  testifies,  knew  nothing  about 
the  guard  or  fender,  or  the  use  of  them, 
until  after  he  was  hurt  Buswell,  supra,  § 
202,  says:  "Since  it  is  the  duty  of  the  master 
to  use  due  diligence  to  see  that  the  servant 
is  not  exposed  to  unnecessary  risks  in  the 
course  of  his  employment,  he  is  bound,  be- 
fore an  employ^  is  put  in  charge  of  danger- 
ous machinery  with  which  he  is  not  acquaint- 
ed, to  instruct  and  qualify  him  for  his  duty." 
14  Am.  &  Eng.  Enc.  Law,  897,  thus  states 
the  rule:  "It  is  the  duty  of  a  master  who 
sets  a  servant  to  work  in  a  place  of  danger 
to  glye  him  such  notice  and  instruction  as 
is  reasonably  required  by  the  youth,  inexperi- 
ence, or  want  of  capacity  of  the  servant,  and, 
failing  to  do  so,  is  liable  for  the  damages 
suffered  through  such  neglect."  These  au« 
thorities  are  supported  by  numerous  deci- 
sions of  the  highest  courts  of  the  different 
states  of  the  Union,  and  correctiy  state  the 
law. 

The  defendants  contend  that  plaintiff  ac- 
cepted the  risk  incident  to  his  employment, 
and  cite  Berns  v.  Coal  Co.,  supra;  "When 
a  servant  enters  into  the  employment  of  a 
master,  he  assumes  all  the  ordinary  risks  in- 
cident to  the  employment,  whether  the  em- 
ployment is  dangerous  or  otherwise.  If  a 
servant  willfully  encounters  dangers  which 
are  known  to  him,  or  are  notorious,  the  mas- 
ter is  not  responsible  for  the  injury  occa- 
sioned thereby."  A  recurrence  to  the  evi- 
dence is  a  sufficient  answer  to  this  proposi- 
tion. No  such  case  as  the  one  cited  is  here 
presented.  In  Wood  on  Master  and  Servant, 
i  349,  it  is  said:  "Where  the  servant  has 
equal  knowledge  with  the  master  of  the  dan- 
ger incident  to  the  work,  he  takes  the  risk 
upon  himself,  if  he  goes  on  with  it;  but  this 
only  applies  where  the  servant  is  of  sufficient 
discretion  to  appreciate  the  dangers  incident 
to  the  work«  Where  there  are  latent  defects 
or  hazards,  incident  to  an  occupation,  of 
which  the  master  knows  or  ought  to  know, 
it  is  his  duty  to  warn  the  servant  of  them 
fully,  and,  failing  to  do  so,  he  is  liable  to 
him  for  any  injury  he  may  sustain  in  con- 
sequence of  such  neglect;  and  this  rule  ap- 
plies even  where  the  danger  or  hazard  is  pat- 
ent, if  through  youth,  inexperience,  or  other 
cause  the  servant  is  incompetent  to  fully  un- 
derstand and  appreciate  the  nature  and  ex- 
tent of  the  hazard.  It  is  the  master's  duty 
to  warn  him  of  any  danger  incident  to  the 
business;  and  if,  with  such  knowledge,  he 
chooses  to  assume  the  risk,  and  is  capable  of 
appreciating  the  hazard,  and  of  choosing  and 


contracting  for  himself,  the  master  is  then 
absolved  from  liability  for  injuries  from  the 
ordinary  hazards."  This  rule  Is  also  sus- 
tained by  many  decisions' of  the  courts  of  last 
resort,  and  is  well-established  law.  All  of 
these  questions  of  fact  were  involved  in  the 
case,  were  fully  and  fairly  submitted  to  the 
Jury,  and  were  ascertained  and  fixed,  by  thehr 
verdict,  against  the  contention  of  the  defend- 
ants. "The  Jury  is  the  sole  Judge  of  the 
credibility  of  contradicting  witnesses,  and  of 
the  weight  to  be  given  to  their  testimony. 
The  verdict  of  a  Jury  will  be  held  sacred  by 
this  court,  unless  there  is  a  plain  preponder- 
ance of  credible  evidence  against  it,  evincing 
a  miscarriage  of  Justice  from  some  cause, 
such  as  prejudice,  bias,  undue  influence,  mis- 
conduct, oversight,  or  misconception  of  the 
facts  or  law."  Young  v.  West  Virginia  &  R. 
Co.,  44  W.  Va.  218,  28  S.  E.  932. 

We  cannot  say  that  the  verdict  of  the  Jury 
is  erroneous  for  any  reason.  The  refusal  of 
the  court  to  set  it  aside  was  therefore  proper, 
unless  the  instructions,  or  some  of  them,  giv- 
en to  the  Jury  were  improper,  or  unless  the 
proffered  instructions  rejected,  or  some  of 
them,  should  have  been  given  by  the  court 

At  the  instance  of  the  plaintiff,  the  court 
gave  to  the  Jury  the  following  instructions: 
"(1)  The  Jury  are  instructed  that  it  is  direct, 
personal,  and  absolute  obligation  of  the  mas- 
ter to  provide  reasonably  safe  and  suitable 
machinery  and  appliances  for  the  business. 
This  includes  the  exercise  of  reasonable  care 
in  furnishing  such  appliances.  The  master 
must  furnish  a  safe  place  in  which  his  serv- 
ant is  to  work.  And  the  Jury  are  further 
instructed  that  the  master  is  liable  for  any 
injury  to  his  servants,  due  to  the  neglect  or 
failure  of  the  master  to  provide  such  safe 
and  suitable  machinery  and  appliances  for 
the  business,  or  to  exercise  such  reasonable 
care  in  furnishing  such  appliances,  or  to  fur- 
nish his  servants  a  safe  place  in  which  to 
work.  (2)  The  Jury  are  further  instructed 
that  it  is  the  duty  of  the  master  who  sets  a 
servant  to  work  in  a  place  of  danger,  or 
with  dangerous  machinery  or  appliances,  to 
give  him  such  notice  and  instructions  as  is 
reasonably  required,  by  the  youth,  inexperi- 
ence; or  want  of  capacity  of  the  servant; 
and,  failing  to  do  so,  the  master  is  liable  for 
the  damage  suffered  through  such  failure." 
"(4)  The  Jury  are  further  instructed  that,  if 
they  believe  from  the  evidence  that  the  plain- 
tiff in  his  action  is  entitied  to  recover,  he 
may  recover  the  expenses  of  his  cure,  the 
value  of  his  time  lost  during  his  cure,  and 
a  fair  compensation  for  his  physical  and 
mental  suffering  caused  by  the  injury,  as 
well  as  any  permanent  reduction  of  bis  pow- 
er to  earn  money.  (5)  The  Jury  are  further 
instructed  that  the  duties  of  the  master  to 
provide  safe  and  suitable  machinery  and 
appliances  for  the  business,  and  to  furnish  a 
safe  place  in  which  his  servant  is  to  work, 
are  duties  which  the  master  can  either  per- 
form personally,  or  delegate  their  perform- 
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ance  to  some  one  else;  but  if  both  the  mas- 
ter and  the  person  to  whom  such  duties  are 
delegated  fall  In  th^  performance  of  any  of 
said  duties,  and  Injury  results  to  the  servant 
by  reason  of  said  failure,  the  master  Is  liable 
for  such  injury.  (6)  The  Jury,  are  further  in- 
structed that  the  right  of  the  plaintiff, 
Charles  L.  Olebell,  to  recover  in  this  action, 
If  the  Jury  believe  from  the  evidence  he  is 
entitled  to  recover,  is  not  affected  by  his 
having  contributed  to  the  injury  complained 
of,  if  the  Jury  believe  from  the  evidence  that 
he  did  contribute  to  his  own  Injury,  unless 
he  was  in  fault  in  so  doing.  (7)  The  Jury 
are  further  instructed  that  in  determining 
whether  the  plaintiff,  Charles  L.  Glebell,  a 
boy  sixteen  years  of  age,  was  guilty  of  con- 
tributory negligence,  the  Jury  have  the  right 
to  take  into  consideration  his  age,  capacity, 
and  experience,  and  although  he  may  haVe 
beeu  guilty  of  an  act  or  acts  which  in  an 
adult  would  have  amounted  to  an  assump- 
tion of  the  risk  of  injury  and  a  waiver  of  the 
duty  the  master  owes  him,  yet  he  cannot  be 
held  to  have  assumed  any  such  risk  or  waiv- 
ed any  such  duty  which  one  of  his  age,  dis- 
cretion, and  experience  could  not  fully  com- 
prehend and  appreciate.  (8)  The  Jury  are 
further  Instructed  that,  while  it  is  a  general 
rule  that  an  employ^  accepts  service  subject 
to  risks  Incidental  to  it,  and  when  the  ap- 
pliances or  means  or  methods  of  work  are 
known  to  the  employ^  he  can  make  no  claim 
upon  the  employer  to  change  them,  and,  if  in- 
jury results  therefirom,  can  recover  no  dam- 
ages, yet  this  does  not  relieve  the  employer 
from  the  obligation  which  makes  It  his  im- 
perative duty  to  warn  the  employ^  of  danger 
and  Instruct  him  how  to  avoid  the  danger, 
even  when  the  danger  Is  visible  and  open  to 
observation.  If  through  youth,  Inexperience,  or 
lack  of  ability  the  employ^  Is  Incompetent  to 
understand  fully  and  appreciate  the  nature 
and  extent  of  the  danger."  To  the  giving  of 
all  of  which  instructions,  except  instruction 
No.  4,  the  defendants  objected. 

The  court  also  gave  to  the  Jury,  at  the  in- 
stance of  the  defendants,  the  following  in- 
structions: "(1)  The  court  instructs  the  Jury 
that  the  defendant,  the  Collins  Company, 
was  not  bound  to  furnish  to  the  plaintiff, 
Chatles  L.  Glebell,  the  safest  and  best  appli- 
ances and  machinery  used  with  which  to 
work,  but  the  defendant,  Collins  Company, 
should  be  acquitted  of  fault  in  this  respect, 
if  the  appliances  and  machinery  which  they 
did  furnish  the  plaintiff,  Charles  L.  Olebell, 
was  reasonably  safe  and  suitable.  (2)  The 
court  instructs  the  Jury  that  before  the  plain- 
tiff, Charles  L.  Glebell,  can  recover  from  the 
defendant,  the  Collins  Company,  in  this  case, 
for  the  loss  of  his  hand  while  in  said  com- 
pany's employ,  he,  Charles  L.  Glebell,  must 
overcome  two  presumptions:  First,  the  pre- 
sumption that  the  defendants  did  provide 
safe  and  soltable  machinery,  and  a  safe  and 
suitable  place  in  which  to  work;  second,  the 
presumption  that  the  plaintiff  assumed  all 


the  usual  and  ordinary  haeards  of  tiie  busi- 
ness in  which  he  is  engaged;  and  tliat,  un- 
less the  plaintiff  does  overcome  the  said  pre- 
sumptions by  a  preponderance  of  the  evi- 
dence, you  will  find  for  the  defendant"  "G>) 
The  court  Instructs  the  Jury  that  If  they  be- 
lieve, from  the  evidence  in  this  case,  that 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence, that  then  he  cannot  recover,  and  the 
Jury  will  find  for  the  defendant  company.** 
"(7)  The  court  instructs  the  Jury  that  if  the 
said  Charles  L.  Glebell  knew,  at  the  time  of 
his  entry  upon  his  duties  for  the  Collins  Com- 
pany, or  if  he  afterwards  found  out  or  discov- 
ered, that  the  machinery  or  Jointer  that  he 
was  called  upon  to  use  was  dangerous,  and 
he  continued  his  employment  without  objec- 
tion or  complaint,  he  has  assumed  the  risk 
of  the  danger  then  known  or  discovered,  and 
cannot  recover  in  this  suit  (8)  The  court  in- 
structs the  Jury  that  the  minor  cannot  recov- 
er damages  on  account  of  the  diminution  of 
earning  power  or  capacity  during  minority, 
unless  emancipation  be  shown,  but  they  may 
consider  such  diminution  after  he  attains  his 
majority." 

But  the  court  refused  to  give  the  following 
Instructions:  "(4)  The  Jury  are  instructed 
that,  if  they  believe  from  the  evidence  that 
the  ground  of  the  plaintiff's  action  is  negli- 
gence. It  rests  upon  the  plaintiff,  Charles  L. 
Glebell,  to  trace  the  fault  of  the  injury  to  the 
defendant,  the  Collins  Company,  and  for  ttila 
purpose  he  must  show  the  circumstances  un- 
der which  the  injury  occurred;  and  if,  from 
the  circumstances  so  proven  by  the  plaintiff, 
it  appears  that  the  fault  was  mutual,  or,  in 
other  words,  that  contributory  negligence  Is 
fairly  imputable  to  the  plaintiff,  he  has,  by 
proving  the  circumstances,  disproved  his  right 
to  recover,  and,  on  the  plaintiff's  evidence 
alone,  the  Jury  should  find  for  the  defend- 
ant" "(6)  The  court  instructs  the  Jury  that 
the  employ^  Charles  L.  Glebell,  accepted  the 
service  subject  to  the  risks  Incidental  to  it 
and,  if  the  appliances  or  methods  of  work 
were  known  to  him,  he  could  make  no  claim 
upon  his  employer,  the  Collins  Company,  to 
have  them  changed.  He  accepted  them  as 
they  were,  and  if  the  injury  has  resulted 
therefrom  he  cannot  recover.  (7)  The  court 
Instructs  the  Jury  that  if  the  said  Charles  L. 
Glebell  kuew,  at  the  time  of  his  entry  upon 
his  duties  for  the  Collins  Company,  or  If  he 
afterwards  found  out  or  discovered,  that  the 
machinery  or  Jointer  that  he  was  called  upon 
to  use  was  dangerous,  and  he  continued  his 
employment  without  objection  or  complaint 
he  has  assumed  the  risk  of  the  danger  then 
known  or  discovered,  and  cannot  recover  in 
this  suit"  "(11)  The  Jury  are  Instructed  that 
if  they  believe  from  the  evidence  in  this  case 
that  the  plaintiff,  in  the  case  of  the  Jointer, 
knew  of  the  knives  and  cutting  edges,  and 
that  they  were  dangerous,  then  no  instruc- 
tions were  necessary  as  to  the  dangerous 
character  thereof,  as  an  employ^  assumes  all 
ordinary  tiazard  of  the  business  in  which  be 
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Ifl  engaged,  and  if  Injured  thereby  he  cannot 
recover."    To  which  refusal  the  defendants^ 
ejccepted. 

Reading  instruction  No.  1  given  for  the 
plaintiff,  and  instructions  Nos.  1  and  %  given 
for  the  defendants,  together  and  as  a  whole, 
they  state  the  law  correctly. 

It  is  urged  by  defendants  that  instruction 
No.  2,  given  for  plaintiff,  is  erroneous,  be- 
cause It  assumes  the  dangerous  character 
of  the  employment  and  the  inexperience  of 
plaintiff.  There  is  no  conflict  in  the  evidence 
about  either  of  these  propositions.  They  are 
undisputed.  The  Instructicm  was  not  improp- 
er upon  the  proof.  Instructions  5,  6,  7,  and 
8  are  not  subject  to  th^  objections  thereto 
made  by  the  defendants.  We  think  said  in- 
structions were  pertinent  and  properly  given. 

Defendants  complain  because  their  prof- 
fered instruction  No.  4  was  not  given.  As  an 
abstract  proposition,  it  is  a  correct  principle 
of  law,  and  governs  in  cases  where  the  evi- 
dence of  the  plaintiff  is  demurred  to  by  the 
defendant,  where  there  is  a  motion  to  set 
aside  the  verdict  of  a  Jury  in  favor  of  a 
plaintiff,  or  may  be  given  where  there  Is  some 
evidence  tending  to  prove  the  facts  upon 
which  such  Instruction  is  based.  There  is  no 
evidence  in  this  case  which  proves,  or  tends 
to  prove,  that  the  fault  which  caused  the  ac- 
cident to  plaintiff  was  mutual,  or  that  con- 
tributory negligence  Is  fairly  imputable  to 
him.  A  verdict  based  upon  tliat  assumption 
would  have  been  erroneous.  It  was  not  plain- 
tiff's fault  that  the  guard  on  the  Jointer  was 
not  properly  adjusted,  or  that  the  machine 
had  no  fender  upon  it  Neither  was  it  his 
fault  that  the  shaving  was  thrown  into  his 
eye.  He  did  at  the  time  what  almost  every 
person  would  have  done.  Suffering  from  the 
sudden  pain,  he  quickly  disengaged  his  right 
band  and  attempted  to  remove  the  shaving 
from  his  eye.  The  other  hand  then  slipped 
from  the  transom  bar,  and  was  caught  by  the 
revolving  machine,  unguarded  by  the  proper 
fender.  He  attempted  to  protect  his  eye,  and 
thereby  lost  his  Angers.  It  cannot  be  said 
with  any  degree  of  reason  that  plaintiff,  un- 
der the  circumstances,  was  guilty. of  negli- 
gence. The  question  of  contributory  negli- 
gence is  fully  covered  by  other  instructions 
in  the  case,  if  there  be  any  such  question 
therein.  The  proposed  instruction  No.  4  was 
properly  refused.  State  v.  Staley,  46  W.  Va. 
793.  32  S.  B.  198,  and  cases  .there  cited. 

Rejected  instructions  Nos.  6,  7,  and  11 
were  and  are  improper,  because  they  omit  to 
say  to  the  Jury  that,  in  their  consideration 
of  the  questions  propounded  therein,  they 
must  also  consider  the  age,  capacity,  experi- 
ence, and  discretion  of  the  plaintiff.  Turner 
v.  N.  &  W.  R.  R.  Co.,  40  W.  Va.  676,  22  S.  B. 
83.  In  that  case  it  is  held  that,  "in  deter- 
mining whether  a  boy  sixteen  years  of  age 
was  guilty  of  contributory  negligence,  the 
jury  have  the  right  to  take  into  considera- 
tion his  age,  capacity,  and  experience,  and, 
although  he  may  have  been  guilty  of  an  act 


wiiicb  in  an  adult  would  have  amounted  to 
an  assumption  of  the  risk  of  injury  and  a 
waiver  of  the  duty  the  master  owes 'him,  yet 
he  cannot  be  held  to  have  assumed  any  such 
risk  or  waived  any  such  duty  which  one  of 
his  age,  discretion,  and  experience  could  not 
fully  comprehend  and  appreciate." 

There  is  no  error  in  the  record  prejudicial 
to  the  defendants.  The  Judgment  complained 
of  must  therefore  be  affirmed. 


(64  W.  Va.  645) 
FRANOIS  et  al.  v.  MARSH  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  2,  1904.) 

WILL-RBVOCATION-MARRIAGB-RBVIVAlr- 
CODICIL. 

1.  Under  section  6  of  chapter  77  of  the  Code 
of  1899,  a  will  made  by  a  man  is  revoked  by 
bis  subsequent  marriage,  although  made  in  con- 
templation of  marriage,  and  containing  clauses 
by  which  provision  is  made  for  a  wife,  in  case 
he  should  have  one  living  at  the  time  of  his 
death. 

2.  Said  section  was  substituted  for  the  com- 
mon-law rules  gOTeming  revocation  by  mar- 
riage, and  marriage  and  birth  of  issue,  for 
greater  stability  of  titles  and  property  rights; 
and,  to  effectuate  the  legislative  intent^  it  must 
be  enforced  as  written,  without  exception. 

3.  In  adoi)ting  said  section  together  with  sec- 
tion 8  of  said  chapter,  providing  for  revival  by 
re- execution  or  codicil,  the  Legislature  did  not 
Impair  the  right  to  dispose  of  property  by  will. 
It  only  prescribed  a  reasonable  regulation  for 
the  exercise  thereof. 

4.  A  codicil,  to  effect  the  revival  of  a  revoked 
will  under  section  8  of  chapter  77  of  the  Code 
of  1899,  must  show  an  intent  to  revive;  but 
any  language  therein  from  which  such  intent 
may  reasonably  be  inferred,  such  as  a  referr 
ence  to  the  will  by  date,  or  as  being  the  will 
of  the  testator,  in  the  absence  of  contradictory 
matter  found  on  the  face  of  the  codicil  or  in 
the  surrounding  circumstances,  is  sufficient.  It 
need  not  show  that  the  testator  knew  the  will 
had  been  revoked,  nor  contain  words  of  express 
revival,  ratification,  or  confirmation  of  the  will. 

5.  A  duly  executed  codicil  in  the  following 
terms:  "I,  J.  C.  M.,  do  make  this  a  codicil  to 
my  will  made  on  the  6  day  of  August,  1895, 
I  do  nominate  and  appoint  J.  B.  W.  as  one  of 
the  executors  of  my  will  and  do  hereby  re- 
voke the  appointment  of  W.  R.  J.  to  said  will" 
— revives  the  will  therein  referred  to. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Lewis  County; 
W.  G.  Bennett,  Judge. 

Action  by  Sevllla  Francis  and  others 
against  Dora  Marsh  and  others.  Decree  for 
defendants,  and  plaintiffs  appeal.    Affirmed. 

Linn  &  Bland,  for  appellants.  W.  W. 
Brannon  and  A.  Edmlston,  for  appellees. 

POFFENBARGER,  P.  This  case  presents 
two  questions.  '  One  Is  whether  a  will,  made 
by  a  man,  showing  affirmatively  on  its  face 
his  contemplation  of  future  marriage,  and 
making  provision  for  his  future  wife  in  case 
of  marriage,  is  excepted  from  the  operation 
of  section  6  of  chapter  77  of  the  Code  of 
1899,  declaring  that  "every  will  made  by  a 
man  or  a  woman  shall  be  revoked  by  his  or 
her  marriage,  except  a  will  made  in  exer< 
cise  of  a  power  of  appointment,  when  the 
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estate  thereby  appointed  would  not,  in  de- 
fault of  such  appointment,  pass  to  his  or  her 
heirs,  personal  representative,  or  next  of 
kin."  On  the  eth  of  August,  1895,  John  C. 
Marsh,  a  widower,  and  the  father  of  several 
children,  made  a  will,  the  second  clause 
whereof  reads  as  follows:  "If  so  be  I  have 
a  wife  living  at  the  time  of  my  decease  I 
will  to  her  use  one-third  of  the  land  I  may 
own  at  that  time  to  her  us  use  durine  life 
time  I  do  so  order  and  will  it  and  do  also 
will  and  bequeath  to  said  wife  if  such  exist 
one  third  of  my  personal  estate  to  her  entire 
use.*'  In  the  fifth,  seventh,  ninth,  and  pos- 
sibly other  clauses,  there  are  references  to 
the  possible  future  wife,  accompanied  by 
gifts  to  her,  without  naming  her  or  indicat- 
ing any  particular  person  as  his  intended 
wife.  On  the  3d  day  of  October,  1895,  Marsh 
married.  Did  the  testator  intend  by  these 
provisions  to  avoid  the  effect  of  the  statute? 
If  so,  is  it  possible  to  effectuate  such  intent? 
Can  the  law  thus  be  nullified?  It  is  not  pre- 
tended that  this  will  can  stand  if  the  Legis- 
lature intended  to  make  marriage  revoke  a 
will  executed  antecedent  to  the  marriage 
without  reference  to  the  intent  of  the  testa- 
tor. So  construed,  the  Legislature  does  not 
take  away  or  impair  the  right  to  dispose  of 
property  by  will.  It  enables  the  maker  of 
the  revoked  will  to  give  it  effect  by  re-exe- 
cution or  revival.  It  regulates  and  pre- 
scribes the  mode  of  exercise  of  such  power 
and  right.  The  question,  then.  Is  not  one  of 
legislative  power,  but  of  legislative  Intent 

The  Kentucky  statute  on  this  subject  is  ex- 
actly like  ours,  and  in  Stewart  v.  Mulholland, 
88  Ky.  38,  10  S.  W.  125,  21  Am.  St.  Rep.  320. 
the  court  declared  an  exception  to  the  stat- 
ute, but  the  case,  In  its  facts,  differed  wide- 
ly from  this  one.  The  will  was  made  by  a 
woman  with  the  knowledge  and  consent  of 
her  intended  husband,  who  subsequently,  by 
an  antenuptial  contract,  relinquished  all  in- 
terest in  her  estate,  and  agreed  that  she 
should  hold  it  to  her  separate  use  and  have 
power  to  dispose  of  it  by  will.  Three  days 
after  the  contract  was  executed,  and  on  the 
day  of  the  marriage,  and  after  the  perform- 
ance of  the  ceremony,  the  wife,  in  the  pres- 
ence of  her  husband,  handed  the  will  to  a 
friend  for  safe-keeping;  telling  him  that  it 
was  her  will.  As  the  contract  empowered 
the  wife  to  hold  her  property  to  her  sepa- 
rate use,  and  dispose  of  the  same  by  will, 
the  court  held  that  the  reason  of  the  com- 
mon law  and  of  the  statute  for  making  mar- 
riage revoke  the  will  of  a  woman  no  longer 
existed  in  that  case,  and  the  statute  had  no 
application.  Had  the  will  been  made  by  the 
husband  prior  to  ills  marriage,  this  reason- 
ing would  have  been  plainly  fallacious,  and 
without  any  foundation  whatever.  For  some 
reason,  entirely  distinct  from  that  upon 
which  the  common  law  revoked  the  will  of 
a  woman  because  of  marriage  subsequent  to 
Its  execution,  the  statute  of  wilts,  1  Vic.  c. 
26^  §  18,  from  which  our  statute  and  the 


Kentucky  statute   were  taken,   makes  the 
marriage  of  a  man  revoke  his  wlIL 

At  common  law,  the  marriage  of  a  woman 
absolutely  revoked  her  will,  except  In  the 
case  of  a  wUl  made  in  the  exercise  of  a  pow- 
er of  appointment  This  rule  was  in  logical 
conformity  with  the  marital  rights  existing 
between  husband  and  wife,  in  consequence 
of  which  a  married  woman  could  not  make 
a  will.  Having  no  power  to  make  a  vrill, 
she  could  not  revoke  one;  revocation  being 
as  much  a  testamentary  act  as  the  act  of 
making  an  ordinary  will.  Hence,  but  for 
the  act  of  the  law  in  revoking  on  account 
of  subsequent  marriage.  It  would  have  be- 
come Irrevocable  because  of  marriage,  and 
so  would  have  lost  one  of  the  essential  char- 
acteristics of  a  will*  namely,  revocablllty  at 
the  pleasure  of  the  maker  ttiereof.  By  the 
common  law  the  legal  existence  of  the  wife 
was  merged  In  that  of  her  husband,  in  con- 
sequence of  which  she  could  have  no  power 
or  control  over  her  will  during  coverture, 
and  her  will  could  not  then  be  ambulatory 
in  its  character.  1  Jar.  Wills,  110;  McAn 
nulty  V.  McAnnulty,  120  111.  26,  11  N.  E. 
397,  60  Am.  Rep.  552;  Swan  v.  Hammond. 
138  Mass.  45,  62  Am.  Rep.  255;  Fellows  v. 
Allen,  60  N.  H.  439,  49  Am.  Rep.  328;  29  Am. 
&  Eng.  Enc.  Law,  816.  At  common  law  the 
will  of  a  man  was  not  revoked  by  marriage 
alone,  but  was  revoked  by  marriage  and  the 
birth  of  a  child  conjointly.  The  reason  as> 
signed  for  tills  revocation  was  entirely  dif- 
ferent from  that  upon  which  the  revocation, 
by  marriage,  of  a  will  made  by  a  woman, 
rested.  Originally  it  was  that  the  circum- 
stances of  marriage  and  the  birth  of  a  cbild 
wrought  such  a  total  change  In  the  testator's 
situation  as  to  raise  the  presumption  that  be 
could  not  intend  a  disposition  of  property 
previously  made  under  wholly  different  cir- 
cumstances to  continue  unchanged.  1  Jar. 
Wills,  Ul;  Lugg  V.  Lugg,  2  Salk.  592;  Gay 
V.  Gay,  84  Ala.  38,  4  South.  42;  Brush  v. 
Wilkins,  4  Johns.  Gh.  506;  Havens  v.  Van 
Den  Burgh,  1  Denio,  27.  Later  the  ground 
of  revocation  In  such  cases  was  determined 
by  the  English  courts  to  be,  not  a  presump- 
tion of  Intent  on  the  part  of  the  testator,  but 
a  rule  of  law  which  annexed  to  the  will  a 
tacit  condition  that  it  should  not  take  effect 
in  case  of  marriage,  and  the  birth  of  a  child 
not  provided  for.  Phaup  v.  Wooldrldge,  14 
Grat  332;  Marston  v.  Roe,  8  Ad.  &  E  14; 
Israeli  v.  Rodon,  2  Moore,  P.  0.  51;  Jacks 
V.  Henderson,  1  Desaua  543.  As  the  reason 
for  making  marriage  work  a  revocation  of 
a  will  made  by  a  woman,  and  the  reason  for 
making  the  same  act,  supplemented  by  the 
birth  of  a  child  who  could  not  take  under  the 
will,  revoke  a  will  made  by  a  man,  Twe 
wholly  different  at  common  law,  except  in 
one  respect,  namely,  that  both  revocations 
were  acts  of  the  law,  not  dependent  upon  the 
intent  of  the  parties,  it  is  difficult  to  see  how. 
the  reasoning  of  the  court  In  the  case  of 
Stewart  v.  Mulholland  can  support  the  con- 
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dnsion  announced,  for  tbe  statute  makes 
marriage  alone  revoke  a  will  antecedently 
executed,  whether  by  a  man  or  a  woman, 
and  the  common-law  reason  given  In  the  one 
case  could  not  apply  In  the  other.  Another 
reason  for  upholding  the  will,  given  in  that 
case,  is  that  the  antenuptial  contract,  the 
will,  and  the  marriage  were  all  one  transac- 
tion, by  reason  of  which  the  will  was  not 
deemed  to  have  been  made  before  the  mar- 
riage. Whether  this  placed  the  decision  up- 
on better  ground,  need  not  be  determined 
here. 

The  case  Just  cited  and  discussed  is  the 
only  one  produced  or  found  in  which,  under 
said  section  18^  1  Vic.  c.  26,  marriage  is  held 
not  to  have  revoked  an  antecedent  will. 
Both  Kentucky  and  this  state  took  it  from 
Virginia.  It  was  construed  in  Phaup  v. 
Wooldridge,  14  Grat  332.  In  that  case, 
Phaup,  having  made  a  will  in  July,  1852,  and 
married  in  July,  1854,  after  having  entered 
into  a  marriage  settlement  by  which  it  was 
agreed  that  all  the  wife's  property  should  be 
settled  upon  her,  with  general  power  of  dis- 
position, and  that  she  should  have  no  claim 
upon  his  estate,  died  in  1856,  without  issue 
of  the  marriage,  leaving  his  wife  surviving 
him;  and  it  was  held  that  the  marriage  re- 
voked the  will,  all  the  Judges  concurring. 
After  reviewing  the  authorities  at  length, 
Allen,  P.,  delivering  the  opinion  of  the  court, 
says:  **The  statute  of  Victoria  was  under- 
stood by  the  commentator  to  be  free  from 
difficulty,  and  it  is  admitted  that  in  England 
it  must  be  taken  literally  to  effectuate  the 
intention  of  the  Legislature.  Ours  is  a  lit- 
eral copy,  and  why  should  it  not  receive  the 
same  construction?  It  lays  down  a  plain 
rule;  it  makes  one  exception;  and  from 
what  source  can  the  courts  derive  any  au- 
thority to  make  another?  Our  statute  has 
received  the  same  construction  by  Lomax 
(volume  3  of  his  Digest,  p.  148),  which  has 
been  put  upon  the  English  statute,  and  which 
It  is  conceded  it  must  there  receive.  It  is 
argued,  however,  that,  where  the  interests 
of  the  new  parties  brought  by  the  marriage 
into  close  relation  with  the  testator  are  in 
no  wise  affected  by  the  will,  the  reason  for 
such  revocation  ceases,  and  therefore  the 
law  should  not  apply.  If  this  position  could 
be  maintained,  it  would  result  in  a  repeal 
of  this  section  7  of  our  statute,  for,  in  view 
of  the  provision  of  dower  for  the  wife  In  the 
realty,  her  paramount  right  to  her  portion  of 
the  personalty,  independent  of  any  testa- 
mentary disposition,  if  she  chooses  to  re- 
nounce the  provision  made  for  her  In  the 
will,  and  in  view  of  the  provisions  made  by 
CJode,  c.  77,  §8  17,  18,  in  favor  of  the  children 
of  the  testator  pretermitted,  or  bom  after 
the  will,  or  posthumous,  the  rights  growing 
out  of  this  new  relation  are  sufficiently  pro- 
tected, and  therefore  there  was  no  necessity 
for  such  implied  revocation.  This  might 
have  been  an  argument  against  incorporating 
the  provision  contained  in  the  statute  of  Vic- 


toria into  our  Code,  but,  when  ft  has  been 
so  incorporated,  it  is  not  for  the  court  to  say 
that  the  Legislature  did  not  mean  precisely 
what  they  have  said.  They  may  have 
thought  that  as  marriage  is  the  most  im- 
portant step  a  man  can  take,  gives  rise  to 
new  duties,  brings  into  close  connection  new 
parties,  and  of  necessity  calls  for  a  different 
arrangement  of  his  property,  it  should,  with- 
out reference  to  the  provision  made  by  law 
for  these  new  parties,  lead  to  new  arrange- 
ments In  regard  to  his  property." 

Warter  v.  Warter,  P.  D.  15  (1890),  is  an 
English  case,  decided  in  1890.  In  1879 
Tayloe  procured  an  absolute  divorce  from  his 
wife,  on  the  ground  of  adultery  with  War- 
ter, in  an  action  brought  in  the  High  Court 
of  Judicature  at  Calcutta,  India,  under  the 
divorce  act  of  1869,  which  imposed  a  con- 
dition upon  the  parties  not  to  remarry  with- 
in six  months  after  the  date  of  the  divorce. 
Warter  and  Mrs.  Tayloe  went  to  England  and 
married  within  that  period,  and  Warter  exe- 
cuted a  will  by  which  he  bestowed  all  his 
property  on  Mrs,  Tayloe,  describing  her  as 
•*my  reputed  wife."  Afterwards,  acting  un- 
der advice  of  counsel,  a  second  marriage 
was  performed.  In  a  contest  over  the  will, 
the  court  held  the  first  marriage  void,  and 
the  will  revoked  by  the  second  marriage.  So 
thoroughly  agreed  upon  the  construction  of 
the  wills  act  are  the  English  lawyers,  that 
the  only  question  argued  was  whether  the 
first  marriage  was  valid;  and  the  court,  after 
deciding  against  it,  simply  said  the  will  was 
revoked  by  the  second  marriage. 

The  two  views  taken  by  the  English  courts 
as  to  the  ground  upon  which  the  revocation, 
In  the  case  of  the  will  of  a  man,  rested, 
which  have  been  referred  to,  no  doubt  led 
to  uncertainty  and  conffict  in  the  decisions, 
and  rendered  unstable  and  uncertain  titles 
to  property.  Wh»e  it  wag  put  upon  the 
ground  of  presiuned  intention,  the  presimip- 
tion  was  rebuttable,  and,  for  overthrowing  it, 
parol  evidence  was  resorted  to.  Havens  v. 
Van  Den  Burgh,  cited;  Wilcox  v.  Rootes, 
1  Wash.  (Va.)  140;  Yerby  v.  Yerby,  3  Call, 
334.  For  some  reason— most  likely,  the  great 
evil  of  uncertainty  in  the  rules  of  property 
resulting  from  this  practice— the  English 
courts  discarded  the  doctrine  of  presumed  in- 
tention to  revoke,  and  declared  as  a  rule  of 
law  the  revocation  of  a  will  by  a  subsequent 
marriage  and  birth  of  issue,  and  refused  to 
receive  any  evidence  of  intention  not  to  re- 
voke. Pursuing  this  policy  of  securing  cer- 
tainty and  stability  in  the  rules  of  law  de- 
termining the  rights  to  property,  the  English 
Parliament,  at  about  that  period  when  so 
many  great  reforms  affecting  the  landed 
estates  of  the  realm  were  Introduced— the 
reigns  of  William  IV  and  the  early  part  of 
Victoria— saw  fit  to  extend  the  rule  further, 
and  fix  it  as  we  now  have  it  in  our  statute. 
It  was  in  opposition  to  this  wills  act  that 
Lord  Eldon,  feeble  and  worn  out  with  age 
and  exertions,  delivered  his  last  speech  in 
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the  House  of  Lords,  after  having  unremitting- 
ly fought  all  the  reform  measures  up  to  that 
date,  and  opposed  them  as  Innovations  upon 
the  CJonstitution  of  his  country.  The  courts 
having  been  compelled  to  declare  a  rule  of 
property  on  the  subject  of  the  revocation  of 
wills,  and  the  Legislature  having  deemed  it 
necessary  to  fix  the  rule  by  an  act  of  Par- 
liament for  greater  safety,  it  would  be  argu- 
ing in  the  face  of  experience,  history,  and 
law,  both  common  and  statute,  to  contend 
that  that  rule  may  be  set  aside  by  showing 
an  Intent,  on  the  part  of  the  testator,  not 
to  leave  his  property  subject  to  its  operation. 
On  this  subject,  Jarman  (an  English  author) 
says  (volume  1,  p.  112):  '*These  clauses  sug- 
gest two  remarks:  (1)  That,  unless  in  the 
expressly  excepted  cases,  marriage  alone  will 
produce  absolute  and  complete  revocation,  as 
to  both  real  and  personal  estate,  and  that 
no  declaration,  however  explicit  and  earnest, 
of  the  testator's  wish  that  the  will  should 
continue  in  force  after  marriage— still  less, 
any  inference  of  intention  drawn  from  the  con- 
tents of  the  will,  and,  least  of  all,  evidence  col- 
lected aliunde— will  prevent  the  revocation." 

The  evil  of  uncertainty  In  the  rules  of 
property  in  Virginia,  growing  out  of  the  pre- 
sumption of  revocation  from  marriage  and 
birth  of  a  child,  led  to  the  incorporation  into 
the  Virginia  statute  of  provisions  of  the 
wills  act  (1  Vic.  c.  26),  including  the  one 
thus  commented  upon  by  Jarman:  "The  con- 
flict of  decision,  and  the  evils  arising  from  let- 
ting In  parol  testimony  in  such  cases,  so  much 
against  the  policy  of  our  legislation  and  the 
current  of  decisions  in  later  times  upon  the 
subject  of  wills,  may  have  had  some  In- 
fluence  In  Inducing  the  legislature,  by  adopt« 
ing  the  provision  of  the  statute  of  Victoria* 
to  put  to  rest  all  question  as  to  implied  r» 
vocations  by  marriage  and  the  birth  of  i» 
sue.  They  l^ive  done  so  by  declaring  that 
marriage  alone,  save  In  the  excepted  cases, 
i>\m\i  be  an  absolute  revocation."  Phaup  v. 
Wooldrldge,  cited. 

Thus,  upon  reason  and  authority,  it  is  clear 
that  the  will  was  revoked,  notwithstanding 
the  evidence  apparent  upon  Its  face  of  a  pos- 
sible intent  that  it  should  remain  effective 
after  the  marriage. 

The  next  question  Is  whether  the  will  was 
revived  on  the  27th  day  of  July,  19(X),  by  the 
due  execution  of  the  following  codicil:  "I, 
John  G.  Marsh  do  make  this  a  codicil  to  my 
will  made  on  the  6  day  of  August  1895,  I  do 
nominate  and  appoint  J.  B.  Watson  as  one  of 
the  executors  of  my  will  and  do  hereby  revoke 
the  appointment  of  W.  B.  Jewell  to  said 
will.  Given  under  my  hand  this  27th  day 
of  July  1900.  John  G.  Marsh."  Section  8 
of  chapter  77  of  the  Code  of  1899  says:  ''No 
will  or  codlcU  or  any  part  thereof  which  shall 
be  in  any  manner  revoked,  shall,  after  being 
revoked,  be  revived  otherwise  than  by  re- 
executlon  thereof,  or  by  a  codicil  executed  in 
the  manner  hereinbefore  required,  and  then 
only  the  extent  to  which  an  lotentlon  to  re- 


vive the  same  is  shown."  This  was  taken 
from  secUon  22  of  1  Vic  c.  26.  It  is  in- 
sisted that,  under  this  section,  a  codicil,  to 
have  the  effect  of  reviving  a  will,  must  refer 
to  it  in  such  manner  as  to  show,  on  the  face 
of  the  codicil,  that  the  testator  knew  it  was 
revoked,  and  wished  to  revive  it  Some  Eng- 
lish decisions  are  referred  to,  which,  it  is 
argued,  support  this  view;  but  a  careful  ex- 
amination and  analysis  of  them,  together 
with  opinions  expressed  by  eminent  English 
Jurists,  lead  to  a  different  conclusion.  Wil- 
liams on  Executors,  vol.  1,  p.  187,  says,  if  a 
codicil  is  executed  according  to  the  exigen- 
cies of  the  new  statute,  "it  will  amount  to  a 
republication  of  the  will,  according  to  the 
old  law,  as  above  stated,  unless  it  appears 
on  the  face  of  it  that  It  was  not  the  intention 
of  the  testator  to  republish,  or  unless  the  will 
has  been  in  some  manner  revoked,  in  which 
case  the  new  statute  further  requires  that 
the  codicil  should  show  an  Intention  to  re- 
vive the  win."  In  a  note  referred  to  at  the 
end  of  the  last  clause  of  this  quotation,  it  la 
shown  that  under  this  statute  a  revoked  will 
has  been  held  to  be  revived  by  a  codicil  mere- 
ly referring  to  it  as  ••the  last  will  of  me,** 
and  as  ''my  said  will,"  and  containing  no  ex- 
press words  of  ratlflcatlon  or  revival.  Neate 
T.  Plckard,  Prerog.  T.  T.  1843.  This  note  fur- 
ther says:  ''Again,  where  one  part  of  a  will 
in  duplicate  remained  undestroyed  in  the  pos- 
session of  the  testator,  but  the  other  part; 
in  the  possession  of  his  solicitor,  had  been 
destroyed  by  the  testator  on  the  execution  of 
a  subsequent  will,  made  in  1838,  in  terms 
revoking  the  prior  will,  it  was  held  that  such 
prior  will  was  revived  by  a  codicil  made  sub- 
sequently to  the  second  will,  though  refer- 
ring to  the  prior  will  merely  by  date;  for 
that  such  reference  sufficiently  showed  'an 
intention  to  revive.*  Payne  v.  Trappes,  1 
Bob.  583.  See,  also.  Hale  v.  Tokelove,  2 
Bob.  318."  The  reports  given  in  this  note 
are  not  in  the  library,  but  It  Is  not  to  be  as- 
sumed the  cases  are  misrepresented  in  this 
excellent  work.  1  Jar.  Wills^  156,  says  that 
in  Neate  v.  Plckard,  cited  in  the  note  to  Wil- 
liams, Ex.,  the  testator  confirmed  his  "last 
will."  without  referring  to  the  date.  The  use 
of  the  word  "confirmed"  In  the  codicil,  if 
that  is  the  meaning  of  the  author,  seems  not 
to  have  been  regarded  as  material.  It  no 
more  imports  an  intention  to  revive,  or  a 
knowledge  of  previous  revocation,  than  the 
words  "my  wUl"  or  "my  last  will."  At  any 
rate,  English  authority  clearly  shows  snch 
words  as  "revive,"  "ratify,"  and  "conflnn** 
are  unnecessary."  "The  deceased  executed 
a  will  in  1866,  and  a  codicil  to  it  in  May, 
1871.  In  November,  1871,  he  executed  a  will 
which  revoked  all  previous  testamentary  pa- 
pers. In  1872  he  executed  a  paper  which  was 
headed,  'This  Is  a  codlcU  to  the  will  of  B., 
dated  May,  1866.'  It  concluded  with  the  ap- 
pointment of  the  son  as  executor  of  the  will 
and  codicil,  and  the  attestation  clause  com- 
mencedf  'Codicil  of  the  will  of  B,  dated. 
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May,  1866,  in  the  presence  of/  etc  Held, 
that  the  only  intention  to  be  gathered  from 
the  words  of  the  codicil  was  that  the  testator 
intended  to  reyive  the  will  of  1866»  but  not 
the  codidl  of  May,  1871."  In  the  Goods  of 
Reynolds,  U  R.  8  P.  &  D.  85.  This  codicil 
contained  no  express  words  of  reyiyal,  rati- 
fication, or  confirmation.  Again,  Jarman  says 
(volume  1,  p.  155):  "A  recognition  in  a  codi- 
dl of  the  earlier  of  two  inconsistent  wills,  by 
date  or  otherwise,  as  the  will  on  which  the 
codicil  is  founded,  shows  an  intention  to  re- 
vive such  earlier  will."  Citing  Re  Reyn- 
olds and  Re  Stedbam,  6  P.  D.,  decided  in  1881. 
In  the  Stedham  Case  the  testator  made  a  will, 
and  afterwards  another,  which  by  implica- 
tion revoked  the  former.  Subsequently,  by 
the  terms  of  a  duly  executed  codicil,  he,  by 
mistake,  referred  to  the  former,  Instead  of 
the  latter,  will;  and  it  was  held  that  the 
codicil,  by  its  language,  revived  the  former 
will.  The  reference  was:  **This  is  a  codicil 
to  my  will  which  bears  date  the  21st  day  of 
May,  1877."  The  codicils  in  each  of  the  cases 
above  referred  to  made  some  alterations  in 
the  disposition  of  the  testator's  property,  as 
found  in  the  will  of  which  it  became  a  part; 
but  this  is  by  no  means  an  express  declara* 
tion  of  intent  to  revive,  nor  a  declaration 
ftom  which  such  Intent  can  be  more  readily 
or  clearly  inferred  than  from  the  reference 
to  the  will  by  its  date  as  "my  will."  More- 
over, it  is  plain  that  in  audi  cases  the  courts 
look  to  these  provisions  for  the  purposes  of 
identifying  the  will,  the  intent  to  revive 
which  is  found  in  the  reference  by  date,  and 
the  expression,  "my  will,"  or  to  see  whether 
the  intent  shown  by  the  reference  is  contra- 
dicted by  the  provisions  of  the  codicil.  Re 
Stedham,  6  P.  &  D.  206;  Re  Reynolds,  8  P. 
&  D.  85;  Re  Steele,  Re  May,  and  Re  Wilson, 
1  P.  &  D.  575.  The  three  cases  in  1  P.  &  D., 
just  cited,  all  of  which,  being  similar,  were 
disposed  of  in  a  single  opinion,  are  relied 
upon  by  the  appellants  as  sustaining  their 
view.  The  opinion,  it  is  true,  is  a  strong  ar- 
gument against  revival  by  implication,  since 
the  passage  of  the'  wills  act  of  1  Victoria, 
but  it  must  be  read  in  the  light  of  the  pecul- 
iar facts  involved.  All  three  cases  involved 
the  question  whether  a  will  which  had  been 
revoked,  and  for  which  another  had  been 
rabstituted,  was  revived  by  a  subsequent 
codicil.  In  the  first  case  a  will  had  been 
made  January  16,  1866,  and  another  October 
25,  1866,  revoking  the  former.  On  January 
12,  1868,  the  testator  made  a  codicil  to  his 
'*last  will  and  testament,  which  will  bears 
date  the  16th  day  of  January  last  past" 
Because  of  the  words  "last  will,"  found  in 
the  codicil,  it  was  held-  not  to  have  revived 
the  will  of  January  16,  1866.  In  the  second 
case  the  testator  made  a  will  January  11, 
1860,  married  August  18,  1860,  and  on  the 
same  day,  after  marriage,  made  a  second 
will  revoking  the  first,  tore  off  the  signature 
of  his  first  will  in  September,  1860,  and  on 
July  8,  1861,  made  a  codicil,  describing  it  as 
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"a  codicil  of  the  last  will  and  testament  of 
me,  John  May,  &c.,  and  which  bears  date, 
the  11th  of  January,  1860."  This  codicil,  it 
was  decided,  did  not  revive  the  first  will,  and 
thereby  revoke  the  second.  In  the  third  case 
the  testator  made  a  will  September  24,  1858, 
and  another  July  16,  1861,  disposing  of  all 
his  property.  The  first  will  was  found  after 
his  death,  with  the  signature  torn  off,  and 
had  been  used  by  him  as  a  draft  for  the  sec- 
ond. On  December  20,  1864,  he  made  a  cod- 
icil, declaring  it  to  be  a  codicil  to  his  "last 
will  and  testament,  dated  the  24th  of  Sep- 
tember, 1858,"  but  the  contents  of  the  codicil 
plainly  showed  that  he  really  meant  the  will 
of  1861,  and  probate  of  that  will  was  grant- 
ed. By  way  of  introduction,  the  court  said 
in  its  opinion  in  these  three  cases:  "This  is 
a  question  of  construction."  In  the  construc- 
tion of  these  three  codicils,  the  court  kept 
in  mind  certain  rules,  one  of  which  is  that 
a  codicil  will  not,  in  law,  revive  the  first  will, 
in  such  case,  if  it  has  been  not  only  revoked, 
but  destroyed,  anlmo  levocandl,  as  was  true 
of  the  first  will  in  each  of  the  last  two  cases. 
For  this,  Hale  v.  Tokelove,  2  Rob.  318,  New- 
ton V.  Newton,  6  U  T.  (N.  S.)  218,  and  Rogers 
T.  Goodenough,  2  Sw.  &  Tr.  342,  were  refer- 
red to.  Another  rule  was  that  the  intent  was 
to  be  determined  and  ascertained  by  a  rea- 
sonable construction  of  the  language  used, 
and  not  by  any  binding  force  which  the  law 
attached  to  certain  words  or  expressions,  for 
which  proposition  Payne  v.  Trappes,  1  Rob- 
ert, 683,  and  Marsh  v.  Marsh,  1  Sw.  &  Tr. 
588,  were  cited.  Another  was  that  the  sur- 
rounding circumstances  and  situation  of  the 
testator  might  be  considered  in  connection 
with  the  papers  left  by  him,  as  in  otber  cas- 
es, calling  for  construction  and  interpreta- 
tion of  written  instruments.  Another  was 
that  the  intent  manifested  by  a  reference  in 
a  codicil  to  a  revoked  will  might  be  contra- 
dicted and  overborne  by  the  provisions  and 
recitals  of  the  codicil  itself.  All  these  rules, 
applied  to  the  facts  in  the  several  cases,  lead 
unmistakably  to  the  conclusion  adopted  by 
the  court,  without  denying  or  in  any  manner 
impairing  the  proposition  that  a  codicil,  by 
referring  to  a  revoked  will,  describing  it  by 
date  and  as  the  will  of  the  testator,  will,  in 
the  absence  of  contradictory  matter,  or  cir- 
cumstances calling  for  the  application  of  the 
rules  of  construction  referred  to,  revive  the 
will.  The  following  extract  from  the  opin- 
ion establishes  the  correctness  of  this  analy- 
sis of  it:  "It  is  proper  here  to  take  note  of 
the  case  of  Payne  v.  Trappes.  In  that  case 
there  would  seem  to  have  been  but  little  be- 
yond the  reference  by  date  to  show  the  Inten- 
tion to  revive  a  former  will.  But  the  court 
did  not  lay  down  the  proposition  that  the 
date  alone  was  sufficient  On  the  contrary, 
the  learned  Judge  said  he  must  'gather  the 
intention  from  the  codicil  itself,'  *that  the 
intention  to  revive  the  former  will  was  clear- 
ly shown,'  and  'that  the  testator  had  taken 
great  pains  to  describe  the  Instrument  to 
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which  the  paper  was  intended  as  a  codicil.* 
The  decision  proceeded  upon  the  ground  that 
the  judge  was  convinced  of  the  testator's  In- 
tention, not  that  he  felt  bound  by  the  lan- 
guage in  the  face  of  an  opposite  conviction. 
On  the  other  hand,  I  am  much  fortified  in  the 
view  I  take  of  the  meaning  of  the  statute 
by  the  remarks  of  Sir  C.  Cresswell  in  the 
case  of  Marsh  v.  Marsh..  I  allude  to  his  state- 
ment that  the  words  'last  wlir  and  *prlma 
facie*  refer  to  the  real  last  will,  and  particu- 
larly to  the  opinion  he  there  expressed,  that 
*lt  appears  to  have  been  the  object  of  the 
legislature  to  put  an  end  equally  to  implied 
revocations  and  implied  revivals.'  "  Nor  does 
this  view  conflict  with  the  enunciation  of  the 
law  found  in  the  syllabus,  which  reads,  in 
part,  as  follows:  '*In  order  to  satisfy  those 
words,  the  intention  must  appear  on  the  face 
of  the  codicil,  either  by  express  words  refer- 
ring to  a  will  as  revoked,  and  importing  an 
intention  to  revive  the  same,  or  by  a  disiK)* 
sltion  of  the  testator's  property  Inconsistent 
with  any  other  intention,  or  by  some  other 
expression  conveying  to  the  mind  of  the 
court  with  reasonable  certainty  the  existence 
of  the  intention.  Since  the  passing  of  the 
statute,  a  will  cannot  be  revived  by  mere 
implication.'*  These  cases  belong  to  a  class 
forming  no  exception  to  the  general  rule,  but 
calling  for  a  cautious  application  of  it  It 
is  referred  to  by  Jarman  (volume  1,  pp.  155, 
156). 

To  attempt  a  review  of  all  the  English  and 
Canadian  cases  bearing  on  the  question 
would  be  a  waste  of  time.  Enough  has  been 
shown  to  make  it  clear  that  these  authorltleB 
do  not  support  the  contention  of  counsel  for 
appellant,  and  some  attention  will  now  be 
given  to  the  Virginia  cases.  The  Virginia 
statute  and  ours  differ  from  that  of  1  Victo- 
ria in  phraseology,  but  evidently  not  in  mean- 
ing or  effect  Section  22  of  1  Vic.  c.  26, 
reads  as  follows:  "No  will  or  codicil,  or  any 
part  thereof,  which  shall  be  in  any  manner 
revoked,  shall  be  revived  otherwise  than  by 
the  re-execution  thereof,  or  by  a'  codicil  exe- 
cuted in  manner  hereinbefore  required,  and 
showing  an  intention  to  revive  the  same;  and 
when  any  will  or  codicil  which  shall  be  part- 
ly revoked,  and  afterwards  wholly  revoked, 
shall  be  revived,  such  revival  shall  not  ex- 
tend to  so  much  thereof  as  shall  have  been 
revoked  before  the  revocation  of  the  whole 
thereof,  unless  an  intention  to  the  contrary 
shall  be  shown."  It  contains  two  clauses,  and 
it  is  manifest  that  our  Legislature  has  com- 
pressed both  into  one  by  changing  the  lan- 
guage of  the  first  from  the  words,  "showing 
an  intention  to  revive  the  same,"  so  as  to 
read  "and  then  only  [to]  the  extent  to  which 
an  intention  to  revive  the  same  is  shown.** 
As  the  second  clause  of  the  English  act  has 
not  been,  in  terms,  adopted  by  ours,  and  the 
report  of  the  revisers,  recommending  the 
enactment  of  our  present  statute,  has  failed 
to  assign  any  reason  for  the  change  in  the 
language  of  the  first  clause,  and,  on  its  face. 


it  appears  to  have  been  the  result  of  an  ef- 
fort to  combine  both  in  one,  it  is  fair  to  as- 
sume that  such  was  the  case,  and  that  there 
was  no  intention  to  alter  the  sense  or  effect 
of  section  22  of  1  Victoria,  c.  26,  in  so  adopt- 
ing it  in  different  language  and  condensed 
form. 

Only  two  cases  have  been  decided  in  Vir- 
ginia which  are  said  to  bear  upon  the  ques- 
tion of  the  construction  of  our  statute  (sec- 
tion 8,  c.  77,  Code  1899),  since  it  went  into 
effect  in  that  state.  In  the  year  1850,  and  nei- 
ther of  them  is  directly  in  point  CJorr  v. 
Porter,  33  Grat.  278,  was  decided  in  1880,  but 
the  will  and  codicil  involved  were  dated,  re- 
spectively, 1819  and  1820,  and  they  were  gov- 
erned by  the  common-law  rules.  Moreover, 
it  was  not  a  case  of  revival  of  a  revoked  will, 
but  one  of  republication  of  an  existing  will, 
so  as  to  bring  tt  down  to  the  date  of  the 
codicil,  and  thereby  make  it  effective,  under 
the  statute  abolishing  estates  tail.  Under  the 
present  statute,  as  well  as  at  common  law, 
there  seems  to  be  a  difference  between  re- 
vival and  republication.  See  Bilke  v.  Roper, 
45  Oh.  Dlv.  632;  Williams,  Ex'rs,  187.  For 
this  additional  reason,  it  is  almost  wholly  In- 
applicable here.  Hatcher  v.  Hatcher,  80  Va. 
169,  was  decided  on  the  principles  governing 
republication,  instead  of  revival,  also.  "Upon 
a  paper  whereon  there  was  writing,  dated 
1858,  and  purporting  to  dispose  of  H.'8  prop- 
erty, but  without  signature  or  attestation, 
H.,  in  1864,  wrote  another  instrument,  with 
the  caption,  'CJodicil  to  the  above  will,*  which 
instrument  was  duly  executed  and  attested. 
Held,  the  execution  of  the  codicil  effects  the 
republication  of  the  will,  and  brings  the  lat- 
ter down  to  the  date  of  the  codicil,  so  that 
both  speak  as  of  the  same  date.**  Hatcher  v. 
Hatcher,  supra.  Whether,  In  law,  it  was  a 
republication  of  an  existing  will,  or  the  exe- 
cution of  a  will  which  had  never  before  ex- 
isted, as  insisted  by  counsel  for  appellants, 
it  is  quite  plain  that  it  was  not  a  revival  of 
a  revoked  will,  and  therefore  the  statute  had 
no  application.  Common-law  principles  gov- 
erned it  The  difference  between  republica- 
tion of  an  existing  will,  and  revival  or  re- 
publication of  a  revoked  will  by  a  codldl,  is 
that  in  the  latter  case  the  codicil  most  show 
an  intent  to  revive,  while  in  the  former  it 
need  not— the  statute  being  silent  on  the  sub* 
Ject— In  consequence  of  which  the  c<Hnm<Mi 
law,  as  modified  by  the  statute  <^  frauds, 
governs.  Williams.  Ex'rs,  186;  1  Jar.  Wills, 
158,  159.  If,  however,  it  could  be  said  there 
is  no  such  distinction,  and  the  Virginia  de- 
cisions referred  to,  or  either  of  them,  are  au- 
thorities upon  the  question  of  revival,  under 
the  statute,  they  uphold  the  views  expressed 
here. 

The  codicil  in  this  case  not  only  refers  to 
the  will  by  its  date,  and  describes  it  as  '*my 
will,**  but  revokes  the  appointment  of  one  of 
the  executors,  and  names  another  in  his 
stead.  It  leaves  no  room  for  question  or 
doubt  as  to  the  identity  of  the  will  to  which 
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it  refers,  and  appoints  an  executor  for  tlie 
will  referred  to,  not  an  execntor,  merely.  It 
sayg,  "I  do  nominate  and  appoint  J.  B.  Wat- 
son as  one  of  tbe  executors  of  my  will  and  do 
hereby  revoke  the  appointment  of  W.  R.  Jew- 
ell to  said  will."  The  will  referred  to  had 
named  two  executors,  and  the  codicil  said 
Watson  should  be  one  of  the  executors  of  his 
will.  All  this  could  mean  nothing  short  of 
an  Intent  that  the  will  referred  to  should  be 
carried  into  effect  This  sufficiently  evi- 
dences an  Intent  to  revive,  as  shown  by  the 
authorities  cited.  Jarman  says  (volume  1,  p. 
159):  "In  Serocold  v.  Hemming,  2  Lee,  Eccl. 
Rep.  490  [not  In  our  library],  a  testator  wrote 
at  the  bottom  of  his  will  a  codicil  not  ex- 
pressly mentioning  the  will,  but  directing 
certain  annuities  to  be  paid  *by  my  execu- 
tors above  named.'  It  was  held  that  the  ref- 
erence was  sufflcl€»nt  to  revive  the  will." 
And  this  seems  clearly  to  have  been  since 
the  passage  of  the  statute. 

The  rulings  of  the  court,  verdict  of  the  Jury, 
and  decree  complained  of  being  In  conform- 
ity with  the  principles  here  announced.  It  is 
unnecessary  to  enter  upon  any  discussion  of 
the  exceptions  to  the  rulings  of  the  court  It 
is  admitted  by  counsel  on  both  sides  that  the 
only  question  Involved  is  the  construction  of 
the  statute,  and  sufficiency  of  the  codicil  to 
revive,  In  case  the  will  Is  held  to  have  been 
revoked. 

The  decree  is  right,  and  will  be  affirmed. 


(54  W.  Va.  656) 

CAIN  V.  BROWN  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  9.  1904.) 

TAXES-SALB— RBDSMPTION-^UFFICIENCT 
— TITLB  ACQUIRED. 

1.  The  statute  allowing  Infants  one  year  after 
becoming  of  age  in  which  to  redeem  lands  sold 
for  noDpayment  of  taxes  is  constiiied  liberally 
in  their  favor. 

2.  Where  laud  assessed  to  the  heirs  of  a  de- 
ceased person  becomes  delinquent  for  nonpay- 
ment of  taxes,  and,  before  sale  for  such  delin- 
quency, partition  thereof  is  made  among  the 
heirs,  and  part  of  the  land  allotted  to  one  of 
the  heirs  is  purchased  by  a  stranger  at  the 
tax  sale,  any  of  those  who  shared  in  the  parti- 
tion, and  against  whom  the  tax  was  assessed, 
may  redeem. 

3.  Actual  jproduction  of  the  money  in  offering 
to  redeem  is  not  necessary,  when  the  pur- 
chaser declines  to  allow  redemption,  ou  the 
ground  that  the  party  is  not  entitled  to  redeem. 

*  4.  Where  part  of  the  land  belonging  to  co- 
parceners, and  charged  with  taxes  against  them 
as  heirs,  has  been  sold  by  the  sheriff  for  non- 
payment of  taxes  and  purchased  by  a  stranger, 
and  is  so  sold  again  for  the  nonpayment  of  the 
taxes  asseseed  against  the  same  persons  for 
whose  delinquency  the  first  sale  was  made,  but 
for  years  subsequent  to  those  for  the  taxes  of 
which  the  preceding  sale  was  made,  and  one  of 
the  heirs  buys  the  land  at  the  second  sale,  and 
the  purchaser  at  the  first  sale  does  not  redeem 
from  such  second  purchaser,  the  heir  so  pur- 
chasing acquires,  as  against  him,  a  superior  and 
better  right  to  the  title. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty;  John  Homer  Holt,  Judge. 


Bill  by  James  Cain  against  T.  P.  R.  ^rown, 
trustee,  and  othei^s*  Decree  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

J.  A.  Bent  and  J.  J.  Coniff,  for  appellant 
Harding  &  Harding,  for  appellees. 

POFFBNBARGER,  P.  A  tract  of  land, 
containing  561  acres,  delinquent  for  taxes 
for  the  years  1893  and  1894,  assessed  to 
"John  M.  Crouch,  Sr.'s  heirs,"  was  sold  by 
the  sheriff  of  Randolph  county,  in  the  month 
of  November,  1895,  and  purchased  by  James 
Cain.  John  M.  Croucb,  Sr.,  dying  some  time 
prior  to  the  year  1893,  seised  of  a  large  land- 
ed estate,  of  which  said  tract  formed  a  part, 
left  surviving  him  his  widow,  Anna  G. 
Crouch,  who  subsequently  married,  and  was 
thereafter  known  as  Anna  G.  Phillips,  and 
three  children,  Charles  E.  Crouch,  John  M. 
Crouch,  and  Lillie  J.  Crouch.  By  some 
means,  unexplahied  in  the  record  and  briefs, 
the  widow  owned  one-tenth  of  said  tract,  and 
the  three  children  three-tenths  each.  At  the 
time  of  said  sale  Charles  E.  Crouch  was  of 
age,  but  the  other  two  cliildren  were  minors. 
John  M.  Crouch,  Jr.,  was  born  May  11,  1876, 
and  Lillie  J.  Crouch  May  7,  1880.  Before  the 
expiration  of  one  year  after  the  sale,  Charles 
E.  Crouch  redeemed  from  the  purchaser  his 
undivided  three-tenths. 

On  the  •22d  day  of  October,  1897,  a  decree 
was  made  and  entered  by  the  circuit  court  of 
Randolph  county,  by  which  all  the  lands  of 
which  John  M.  Crouch,  Sr.,  died  seised  and 
possessed  were  partitioned  among  the  hdrs, 
and  to  Charles  E.  Crouch  a  tract  of  750  acres 
was  assigned,  which  Included  said  tract  of 
561  acres.  To  this  suit  Anna  G.  Phillips  was 
a  party,  and  to  her  was  allotted  one-tenth  of 
the  whole  estate.  On  the  17th  day  of  No- 
vember, 1897,  James  Cain,  the  purchaser  of 
said  561-acre  tract,  still  holding  seven-tenths 
of  the  same  unredeemed,  applied  for,  and  re- 
ceived from  the  clerk  of  the  county  court  of 
said  county,  a  deed  for  an  undivided  seven- 
tenths  thereof.  Prior  to  the  execution  of 
this  deed,  however,  T.  P.  R,  Brown,  repre- 
senting Anna  G.  Phillips  In  her  own  right, 
and  as  the  mother  and  agent  of  John  M. 
Crouch,  Jr.,  and  Lillie  J.  Crouch,  her  infant 
children,  called  upon  Cain  and  offered  to  pay 
the  amount  due  liim  on  his  purchase  of  the 
land.  The  money  had  been  furnished  to  him 
by  Mrs.  Phillips  after  he  had  calculated  the 
amount  necessary  to  effect  the  redemption, 
and  he  told  Cain  that  Mrs.  Phillips  had  said 
he  had  promised  her,  upon  a  former  occasion, 
before  the  expiration  of  one  year  from  the 
date  of  the  sale,  to  allow  her  to  redeem  after 
the  expiration  of  the  year,  and  that  he  had 
come  to  redeem  in  pursuance  of  that  agree- 
ment. Cain  refused  to  allow  him  to  redeem, 
saying  Mrs.  Phillips  had  not  done  as  she  had 
promised,  and  that  he  intended  to  take  a  deed 
for  the  land.  Cain  does  not  deny  that  Brown 
called  upon  him,  but  says  he  offered  to  re- 
deem only  the  interest  of  Mrs.  Phillips,  that 
he  did  not  tender  any  money,  and  that  he 
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(Cam)  does  not  remember  of  Brown's  having 
mentioned  tlie  alleged  verbal  agreement  be- 
tween blm  and  Mrs.  Phillips.  Brown's  state- 
ment of  the  occurrence  is  positive  and  full* 
as  to  details.  He  says  he  explained  to  Gain 
the  rights  of  the  Infants  to  redeem,  and  that 
he  urged  him  to  accept  the  money,  telling 
him  that,  if  he  refused  and  took  a  deed,  a 
suit  to  set  the  deed  aside  would  be  institut- 
ed. He  further  says  Gain  seemed  reluctant 
to  talk  about  it,  and  that  his  impression  Is 
that  Gain  informed  him  that  he  had  taken 
advice  concerning  the  matter. 

The  tract  of  land  was  charged  on  the  land 
books  against  the  John  M.  Grouch,  Sr.,  heirs 
for  the  years  1895  and  1896  also,  and  was 
again  sold  by  the  sheriff  in  the  month  of  De- 
cember, 1S97,  about  a  month  after  Gain  had 
taken  bis  deed,  and  was  purchased  by  T.  P. 
R.  Brown,  trustee,  acting,  as  is  charged  by 
Gain  and  admitted  by  Brown,  for  Mrs.  Phil- 
lips, John  M.  Grouch,  Jr.,  and  Lillie  J. 
Grouch,  and  was  paid  for  by  Brown  with 
money  furnished  him  for  that  purpose  by 
Mrs.  Phillips.  Prior  to  this  purchase,  as 
claimed  by  Gain,  but  subsequent  thereto,  as 
claimed  by  Brown  and  the  other  defendants, 
an  executory  contract  of  sale  of  this  tract  of 
land  was  entered  into  by  Gharles  R  Crouch 
and  the  Bakers  and  Nelsons,  whereby  Grouch 
agreed  to  sell  said  tract  to  W.  B.  Baker,  G. 
C.  Baker,  P.  M.  Nelson,  R.  L.  Nelson,  and  R. 
M.  Nelson.  As  to  the  date  of  this  contract 
there  is  some  controversy,  but  by  a  clear 
preponderance  of  evidence  it  is  shown  to 
have  been  made  about  the  middle  of  January, 
1899.  On  the  20th  day  of  December,  T.  P.  R. 
Brown,  trustee,  assigned  the  benefit  of  his 
purchase  to  the  Bakers  and  Nelsons,  and 
Gharles  B.  Grouch  and  wife,  on  the  10th  day 
of  March,  1899,  executed  to  them  a  deed  for 
the  tract  of  land,  in  pursuance  of  the  con- 
tract of  qale.  On  the  2ath  day  of  December, 
1899,  the  clerk  of  the  county  court  executed 
a  deed  to  Baker  and  Nelson  in  pursuance  of 
the  purchase  made  by  Brown  at  the  tax  sale 
in  December,  1897. 

On  the  28th  day  of  February,  1898,  John 
M.  Grouch,  Jr.,  died,  and  his  mother,  brother, 
and  sister  inherited  whatever  Interest  he  may 
have  then  had  in  the  tract  of  land.  Several 
attempts  were  made  by  Gharles  E.  Grouch 
to  redeem  from  Gain.  He  tendered  Gain  the 
money  in  April,  1898^  to  redeem  the  interest 
of  John  M.  Grouch,  Jr.,  and,  upon  Cain's  re- 
fusal to  accept,  he  deposited  it  with  the  clerk 
of  the  county  court  May  6,  1898.  On  Octo- 
ber 6,  1899,  be  deposited  with  the  clerk  an 
additional  sum  for  the  redemption  of  the  in- 
terest of  Anna  G.  Phillips,  then  deceased, 
and  took  a  receipt  reciting  that  said  sum  had 
been  tendered  to  Gain  by  Mrs.  Phillips  in  her 
lifetime.  On  the  same  day,  he  deposited  a 
further  sum  to  redeem  the  interest  of  Lillie 
J.  Grouch,  taking  a  receipt  reciting  that  it 
had  been  previously  tendered  to  Gain. 

In  May,  1899,  Cain  brought  this  suit  to  set 
aside  the  tax  deed  executed  to  Baker  and 


Nelson,  and  the  deed  executed  by  Gharles  E. 
Grouch  to  Baker  and  Nelson,  and  to  have 
the  tract  of  land  partitioned  between  him 
and  Charles  E.  Grouch,  or  those  who  are 
entitled  to  the  three-tenths  interest  in  the 
said  land  redeemed  by  said  Grouch.  The  bill 
was  answered  by  Brown,  Grouch,  and  Saker 
and  Nelson,  and  depositions  were  taken  and 
filed,  and  upon  the  hearing  the  court  entered 
a  decree  dismissing  the  plaintiff's  bill  and 
authorizing  the  clerk  of  the  county  court  to 
pay  to  him  the  several  sums  previously  de- 
posited for  the  redemption  of  the  land. 

In  one  aspect  of  the  case,  the  two  pivotal 
questions  are,  first,  whether  Anna  O.  Phil- 
lips, John  M.  Crouch,  Jr.,  and  Lillie  J. 
Crouch  had  such  interest  in  the  land  on  or 
about  the  17th  day  of  November,  1897,  when 
T.  P.  R.  Brown  waited  upon  Cain  for  the 
purpose  of  redeeming  on  tiieir  behalf,  as 
entitled  them  to  redeem;  and,  second,  wheth- 
er what  Brown  did  amounted  to  a  sufficient 
offer  to  redeem  the  Interest  of  all,  or  any,  of 
the  parties  whom  he  represented. 

On  the  22d  day  of  the  preceding  month  the 
whole  of  the  land  in  question  had  been  set 
apait  and  allotted  to  Oharles  E.  Grouch  in 
the  partition  suit,  and  the  legal  title  to  the 
same  was  thereby  vested  in  him.  After  that, 
did  his  former  co-tenants  have  any  interest 
in  that  tract  of  land?  It  is  insisted  for  the 
appellant  that  they  did  not,  and  that  their 
power  of  redemption  had  been  taken  away 
by  the  transfer  of  their  title  to  Charles  £. 
Crouch.  There  was  an  implied  warranty  on 
their  part  of  the  title  to  the  tract  of  land  so 
set  apart  to  their  co-tenant  On  failure  of 
his  title,  it  became  obligatory  upon  them  to 
make  good  his  loss.  Bowers  v.  Dickinson,  30 
W.  Va.  709,  6  S,  E.  335;  Dingess  v.  Mar- 
cum,  41  W.  Va,  757,  24  S.  E.  624;  Fieem. 
Go-Ten.  |  533.  This  obligation  was  not  an 
estate  or  direct  interest  in  the  land,  legal  or 
equitable,  perhaps,  but  it  gave  them  the 
right  to  uphold  the  title  of  their  co-tenant. 
This  right  is  incident  to,  grows  out  of,  and 
may  be  treated  as  a  part  of  the  estate  which 
the  co-tenants  had  in  all  the  lands  divided 
among  them.  All  the  co-tenants  are  to  be 
regarded  as  having  held,  before  the  parti- 
tion, one  entire  title  to  one  entire  tract  of 
land,  and  each,  by  maintaining  the  title  of 
the  other  after  partition,  sustains  the  one 
single  title  to  all  the  land  divided  among 
them.  Bach  must  do  so,  else  the  partition, ' 
in  a  measure,  fails.  The  maintenance  of  the 
title  of  Charles  E.  Grouch  was  a  matter  of 
interest  and  importance  to  his  co-tenants,  for 
the  sole  reason  that  his  land  had  constituted 
a  part  of  the  whole  estate  divided  among 
them,  and  failure  of  his  title  would  have 
necessitated  compensation  out  of  their  land. 
Though  they  may  not  have  had  an  interest 
in  that  land,  in  the  sense  of  an  estate  there- 
in, they  had  a  deep  financial  Interest  in  it,  in 
the  sense  of  the  failure  of  the  title  thereto 
inflicting  loss  upon  them.  This  relation  to 
the  land,  coupled  with  the  fact  that  they  were 
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former  owners  of  It;  In  whose  name  It  had 
been  assessed  and  taxed,  and  the  very  per^ 
sons  to  whom  the  right  of  redemption  Is  giv- 
en by  the  strict  letter  of  the  statute,  clearly 
onstains  their  right  to  redeem.  "All  that  is 
required  is  proof  of  some  connection,  past  or 
present,  with  the  title,  by  deed,  descent,  con- 
tract, or  possession.  If  this  Is  made  out,  the 
party  will  be  allowed  to  redeem  without  con- 
sidering whether  the  title  really  Is  In  him  or 
in  some  adverse  claimant"  Blackwell  on 
Tax  Tities,  H  704,  707. 

From  the  evidence,  it  is  clear  and  indis- 
putable that  Brown  did  call  upon  Cain  with 
the  money  to  redeem  for  the  two  Infants  be- 
fore thehr  right  of  redemption  expired.  He 
says  he  had  the  money  with  him,  and  told 
Cain  be  had  come  to  redeem  the  land  for  the 
infants  /ind  their  mother,  and  that  Cain  said 
the  mother  had  not  done  as  she  had  prom- 
ised, and  he  intended  to  take  a  deed.  The  re- 
demption statute  is  broadly  and  liberally  con- 
strued by  all  courts  in  favor  of  persons  to 
whom  it  gives  the  right  of  redemption. 
Blackwell  on  Tax  Titles,  S  701;  Gooley  on 
Taxation  (3d  E3d.)  1023.  Cain  says  he  did  not 
produce  the  money.  Actual  tender  of  law* 
fnl  money  was  excused  by  Cain's  refusal  to 
permit  redemption.  Poling  v.  Parsons,  38 
W.  Va.  80,  18  S.  E.  879;  Townshend  v.  Shaf- 
fer. 30  W.  Va.  176,  3  S.  E.  586;  Banser  v. 
Johnsons,  26  W.  Va.  380.  Cain  says  Brown 
offered  to  redeem  for  no  one  except  Mrs. 
Phillips.  Brown  says  he  not  only  went  to 
him  to  redeem  for  all  the  parties,  and  with 
sufficient  •  money  to  do  so,  but  brought  to 
Cain's  attention  the  fact  that  two  of  them 
were  Infants  and  had  the  right  to  redeem. 
He  also  says  he  thinks  Cain  told  him  he  had 
taken  legal  advice  on  the  subject  of  this 
right  of  redemption.  Cain's  subsequent  con- 
duct, and  his  position  in  this  case,  indicate 
that  he  relied  then,  as  now,  upon  the  extin- 
guishment of  the  right  of  redemption  on  the 
part  of  the  two  Infants  by  the  decree  of  par- 
tition. He  does  not  deny  that  the  rights  of 
the  Infants  were  discussed  by  Brown,  nor  that 
he  told  Brown  that  he  had  consulted  counsel 
on  the  subject  Upon  the  whole.  Brown's 
testimony  is  not  only  the  more  satisfactory  in 
its  terms,  but  is  more  consistent  with  the 
prior  and  subsequent  conduct  of  the  parties 
and  the  circumstances  surrounding  them; 
for  which  reason  we  conclude  that  a  suffi- 
cient offer  to  redeem  on  behalf  of  John  M. 
Crouch,  Jr.,  and  lillie  J.  Crouch  was  made 
within  the  time  allowed  them  by  the  statute 
in  which  to  redeem.  Cain  having  declined 
to  permit  redemption,  after  the  Interests  of 
all  the  parties  represented  by  Brown  had 
been  brought  to  his  attention,  it  was  unnec- 
essary for  Brown  to  count  out  the  actual 
amount  of  redemption  money  due  from  each 
of  the  parties  represented  by  him  and  make 
an  actual  tender  of  each  separate  amount 
To  require  this  would  be  to  give  the  redemp- 
tion statute  a  strict  construction  which  the 
authorities  do  not  warrant 


The  offer  to  redeem  in  due  time  invalidat- 
ed Cain's  deed,  and  inured  to  the  benefit  of 
Chas.  B.  Crouch,  though  not  made  by  him 
and  perfected  his  title  in  equity  to  the  six- 
tenths  of  the  land  owned  by  John  M.  Crouch. 
I  Jr.,  and  LlUle  J.  Crouch  before  the  partition, 
j  and  the  right  thereby  vested  In  him  to  have 
i  Cain's  deed  canceled  as  to  said  Interests 
;  passed  to  his  grantees  by  force  of  the  con- 
j  tract  and  deed  executed  by  him  later.    This 
.  conclusion  renders  discussion  of  the  other 
1  efforts  to  redeem  unnecessary. 
:      As  to  the  interest  of  Anna  G.  Phillips,  the  pe- 
!  riod  within  which  redemption  might  be  made 
j  had  expired  long  b^ore  Brown  attempted 
I  to  redeem  for  her.    There  is  no  competent 
I  evidence  of  any  agreement  on  the  part  of 
\  Cain  to  allow  her  to  redeem  after  the  ex- 
piration of  the  redemption  period,  unless  it 
can  be  said  that  Cain,  by  saying  she  had  not 
done  as  she  had  promised,  admitted  such 
agreement    That   this   statement   amounts 
to  an  admission  that  there  was  an  agree- 
ment relating  to  the  matter  of  redemption 
is  clear,  but  there  is  no  evidence  showing 
the  terms  of  the  agreement    The  statement 
made  by  Cain  may  be  treated  as  one  of  con- 
fession and  avoidance.    Upon  it  an  infer- 
ence that  there  had  been  an  extension  of 
time  may  be  based,  but  it  appears  from  the. 
same   statement   that   the   condition    upon 
which  it  was  given  had  not  been  complied 
with,  or  that  the  time  had  again  expired. 
As  to  her  interest  therefore,  there  was  no 
redemption. 

Did  she  acquire  a  right  superior  to  Cain's 
by  the  purchase  made  for  her  by  Brown  at 
the  tax  sale  on  the  14th  day  of  December, 
1807?  But  for  her  failure,  as.  one  of  the 
heirs  of  John  M.  Crouch,  Sr.,  in  whose  name 
the  lands  were  assessed  with  the  taxes  for 
the  years  1895  and  1896,  for  the  nonpayment 
of  which  the  sale  at  which  she  purchased 
was  made,  to  discharge  her  duty  by  paying 
the  taxes,  the  land  would  not  have  been 
sold  at  that  time.  To  her  coheirs  and  to  the 
state  she  owed  the  duty  of  paying  the  taxes, 
and,  as  against  them,  she  could  acquire  no 
right  by  her  purchase  at  a  sale  predicated 
upon  her  omissions  of  that  duty.  Battin  v. 
Woods,  27  W.  Va.  58;  WUllamson  v.  Rus- 
sell, 18  W.  Va.  623;  State  v.  Eddy,  41  W. 
Va.  95,  23  S.  EX  529;  Cooley  on  Taxation, 
964;  Blackwell  on  Tax  Tities,  |  566.  But 
to  Oaln  she  owed  no  duty.  His  claim  upon 
the  title  to  the  land  was  adverse  to  her  in- 
terest He  claimed,  on  the  ground  of  for- 
feiture and  purchase  by  him  from  the  state, 
the  very  title  which  she  had,  and  was  bound 
by  her  own  interest  to  uphold  and  defend. 
Between  them  there  was  no  privity.  Their 
claims  were  adverse  and  hostile,  and  all 
duties  respecting  the  land  and  the  taxes 
thereon,  previously  resting  upon  her,  were 
due  from  her  to  the  state  and  persons  other 
than  Cain,  and  of  her  violation  of  any  of 
them  he  had  no  reason  to  complain,  and 
her  failure  respecting  them  conferred  no  right 
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upon  him.  Many  authorities  hold  that  no 
person  can  be  a  purchaser  at  a  tax  sale 
whose  duty  it  was  to  pay  the  taxes  for  the 
nonpayment  of  which  the  land  Is  sold,  on 
the  theory  that  the  law  permits  no  man  to 
take  advantage  of  his  own  wrong;  but  this 
role  is  generally  applied  where  the  upholding 
of  such  purchase  would  prejudice  the  rights 
of  co-tenants  or  other  persons  standing  in 
a  relation  of  privity  or  confidence  with  the 
delinquent  taxpayer  purchasing  the  land. 
Thus,  a  tenant  whose  duty  It  is  to  pay  the 
taxes  cannot  allQw  the  land  to  become  delin- 
quent, and  then  purchase  it,  and  thereby  ac^ 
quire  his  landlord's  title.  Nor  can  an  agent 
acquire  the  lands  of  his  principal,  nor  a 
guardian,  administrator,  or  executor  the 
lands  of  the  ward  or  heirs,  nor  the  husband 
the  lands  of  the  wife.  But  where  no  such 
relation  exists,  there  is  no  reason  for  the 
application  of  the  rule,  and  the  views  ex- 
pressed by  Judge  Cooley  in  his  work  on  Tax- 
ation (3d  Ed.)  pp.  974-976,  are  unanswerable, 
except  by  reference  to  a  mere  technicality. 
He  says:  "There  being  nothing  in  the  rela- 
tion of  the  parties  to  each  other  upon  which 
an  estoppel  can  be  raised,  it  is  necessary  to 
look  elsewhere  for  the  disqualification  insist- 
ed upon,  and  this  can  only  be  found  in  some 
general  rule  of  public  policy.  It  is  certainly 
an  imperative  requirement  of  public  policy  j 
that  the  revenues  of  the  state  shall  be  col- 
lected, and  that  no  one  shall  be  allowed  to 
defraud  the  treasury  of  his  due  proportion; 
but  in  the  case  where  a  tax  sale  has  been 
made  there  is  no  fraud,  and  the  revenue 
chargeable  upon  the  land  has  been  received. 
No  wrong  has  consequently  been  done  to  the 
state.  Thmre  has  been  delay  in  payment, 
but  it  is  one  for  which  the  state  makes  am- 
ple provision,  and  for  which  it  charges  and 
collects  all  costs,  as  well  as  a  further  sum, 
under  the  name  of  interest  or  penalty,  suf- 
ficient fully  to  compensate  for  any  public 
inconvenience.  It  is  not  perceived  that  the 
state  can  then  have  any  complaint  to  make, 
as  the  duty  owing  to  it,  though  performed 
tardily,  has  been  performed  at  last,  and  the 
incidental  inconvenience  paid  for.  The  state, 
then,  not  being  wronged  in  the  purchase,  it 
would  seem  that  if  any  individual  objects 
to  it  he  ought  to  be  able  to  point  out  how 
and  in  what  particular  it  wrongs  him.  It 
is  difficult  to  dispute  the  truth  of  what  is 
said  by  the  Supreme  Ck>urt  of  Pennsylvania, 
that  'there  is  nothing  in  reason  or  law  to 
prevent  a  man  who  holds  a  defective  title 
from  purchasing  a  better  at  a  treasurer's 
sale  for  taxes.'  As  between  himself  and  any 
adverse  claimant,  the  state  is  not  concerned 
to  inquire  whether  the  one  or  the  other  was 
in  possession.  If  the  state,  in  taxing  land, 
takes  any  notice  of  ownership,  it  is  either 
for  the  convenience  of  the  officers  in  mak- 
ing collections,  or  for  information  to  parties 
concerned.  The  tax  is  upon  every  possible 
interest  in  the  land,  and  all  parties  having 
interests  are  equally  under  obligation  to  the 


state  to  make  payment  The  penalty  fbr 
failure  is  a  forfeiture  or  sale  which  will 
cut  them  all  off;  and  while,  without  doubt, 
any  one  may  defeat  such  a  sale  who  can 
give  satisfactory  reasons  for  an  assertion 
that  it  would  be  unjust  to  him  for  the  pur- 
chaser to  be  allowed  to  reply  upon  it.  It  is 
not  perceived  that  any  other  person  can, 
upon  plausible  grounds  of  equity,  insist  up- 
on the  privilege  to  do  so." 

The  application  to  this  case  of  the  rea- 
soning found  in  the  above  quotation,  which 
we  approve,  gives  the  assignees  of  the  pur- 
chase made  by  Mrs.  Phillips  a  right  to  the 
title  superior  to  that  of  Cain.  Had  any 
stranger  to  the  title,  owing  no  duty  to  pay 
the  taxes  for  which  it  was  sold,  made  this 
purchase,  it  would  undoubtedly  be  good 
against  Cain.  Why,  then,  is  not  the  pur- 
chase of  Mrs.  Phillips,  whose  interests  were 
adverse  to  his,  and  who  owed  him  no  duty 
in  the  premises,  equally  good?  What  the 
status  of  her  purchase  would  be,  if  attacked 
by  Charles  B.  Crouch  or  some  perscm  claim- 
ing under  him,  or  by  some  one  else  to  whom 
she  was  under  obligation  to  protect  the  land 
from  sale,  or  estopped  by  her  situation  from 
holding  the  title  so  acquired,  we  need  not 
decide.  It  is  generally  held  that  the  pur- 
chase operates,  in  such  case,  as  a  redemption, 
or  as  a  mere  payment  of  the  taxes,  and 
confers  no  title.  Battin  v.  Woods,  cited. 
Whether  this  be  true,  or  whether  the  pur- 
chaser takes  a  good  title,  but  is,  in  equity, 
bound  to  hold  it  in  trust  for  his  co-tenant, 
principal,  landlord,  ward,  or  other  person 
whose  rights  he  has  violated,  like  one  who 
purchases  land  with  money  furnished  for 
the  purpose  by  another,  and  takes  a  deed 
conveying  it  to  himself,  are  questions  not 
presented  by  this  record,  for  no  such  person 
complains.  It  is  enough  to  say  the  sale  can- 
not be  set  aside  at  the  instance  of  one  to 
whom  the  purchaser  owed  no  duty  which 
has  been  omitted,  and  who  stands,  not  in 
any  relation  of  privity  or  confidence  with, 
but  in  an  attitude  of  manifest  and  extreme 
hostility  to,  the  purchaser. 

Seeing  no  error  in  the  decree,  we  affirm  it 

(54  W.  Va.  581) 
CRBSAP  V.  CRBSAP  et  al. 
(Snpr^ne  Conrt  of  Appeals  of  West  Virginia. 
March  9,  1904.) 

APPEAL  —  LIMITATIONS  —  CONSTRUCTION  OF 
WILL-CLAIM  OP  REALTY— LACHES— RBS  JU- 
DICATA —  PLEADING  —  EXCEPTIONS  TO  AN- 
SWER—RESULTING TRUST. 

1.  The  date  of  a  decree  or  judgment,  as  shown 
by  the  record,  marks  the  point  of  time  from 
which  the  statute  of  limitation  goyeming  aa 
appeal  from,  or  writ  of  error  thereto,  com- 
mences to  run. 

2.  Where  a  widow  is  executrix  of  the  will  of 
her  late  husband,  and  claims  certain  real  es- 
tate under  the  will  as  a  devisee  therein,  and 
also  claims  it  as  her  individual  property  upon  a 
resulting  trust,  as  against  her  husband's  estate, 
she  may  set  up  her  individual  claim  to  said 
property  in  a  bill  filed  by  her  to  construe  the 
will  and  settle  the  estate. 
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8.  Laches  Is  Inexcusable  delay  In  asserting  a 
right,  and  is  an  equitable  defense,  controlled  bj 
equitable  considerations.  To  be  a  bar,  the 
lapse  of  time  must  be  so  great,  and  the  relation 
of  the  defendant  to  the  right  such,  that  it 
would  be  inequitable  to  permit  the  plaintiff  to 
assert  it,  where  he  has  had,  for  a  considerable 
period,  knowledge  of  its  existence^  or  might 
have  acquaiHted  himself  with  it  by  the  use  of 
reasonable  diligence. 

4.  Point  1  in  Bietn  ▼.  Ray,  38  S.  B.  530, 
49  W.  Va.  129,  and  in  Sayre*s  Adm*r  ▼.  Hap- 
pold,  11  S.  B.  16,  33  W.  Va.  553,  approved  and 
applied. 

0.  Where  exceptions  to  a  part  of  an  answer 
are  sustained,  and  the  defendant  does  not  ask 
leave  to  amend  his  answer,  it  is  not  error  to 
proceed  to  hear  the  case  on  the  bill,  and  so 
much  of  the  answer  as  is  not  excepted  to. 

6.  Where  the  husband  buys  land  with  the 
wife's  money,  and  with  her  assent,  but,  without 
oer  knowledge  or  consent,  takes  the  title  to  the 

f)roperty  to  himself,  and  such  facts  are  estab- 
ished  bv  clear  and  satisfactory  proof,  and  the 
transaction  is  free  from  fraud  against  credit- 
ors, equity  will  treat  the  property  as  her  sep- 
arate estate,  and  establish  a  resulting  trust  in 
her  favor,  good  both  as  against  the  husband  and 
his  creditors. 
(Syllabus  by  the  Ck>urt> 

Appeal  from  Circuit  Court,  Randolph  Ooun- 
ty;  John  Homer  Holt,  Judge. 

Bill  by  Agnes  C.  Gresap  against  the  Bank 
of  West  Virginia  and  others.  Decree  for 
plaintiff.  Certain  defendants  appeal.  Af- 
firmed. 

W.  B.  Maxwell,  for  appellants.  Sam  V. 
Woods,  for  appellee. 


MILLER,  J.  Appellee  Nannie  I.  Brown  in- 
sists that  this  appeal  should  be  dismissed  be- 
cause, as  she  claims,  the  term  of  the  court 
at  which  the  decree  appealed  from  was  en- 
tered commenced  on  the  21st  day  of  January, 
1901,  and  was  continued  from  day  to  day  un- 
til the  1st  day  of  Februai^r,  1901,  when  the 
said  decree  was  entered  in  the  record.  The 
appeal  was  allowed  on  the  23d  day  of  Janu- 
ary, 1903,  more  than  two  years  from  the 
commencement  of  the  term  at  which  said  de- 
cree was  pronounced.  In  Dew  v.  Judges,  3 
Hen.  &  M.  27,  3  Am.  Dec.  639,  the  court 
says:  "The  term  'session,'  when  applied  to 
courts,  means  the  whole  term,  and,  in  legal 
construction,  the  whole  term  is  construed  as 
bnt  one  day,  and  that  day  is  always  referred 
to  the  first  day  or  commencement  of  the 
term."  In  Dunn's  Bx'rs  v.  Renick,  40  W. 
Va.  349,  360,  22  S.  E.  66,  70,  It  is  said:  "By 
reason  of  this  rule  that  the  whole  term  Is 
one  day,  the  common-law  rule  was  that  a 
Judgment  rendered  on  any  day  has  relation 
.to,  and  is  a  Judgment  of,  its  first  day."  Tidd, 
Prac.  547;  1  Lomax,  Dig.  287;  1  Black,  Judg. 
S  441;  2  Freem.  Judg.  §  3C9;  Farley  v.  Lea, 
32  Am.  Dec.  680.  This  doctrine  or  rule  had 
always  been  recognized  in  Virginia  before 
we  had  a  statute,  but  is  now  embodied  in  a 
statute,  as  regards  the  effect  of  the  Judg- 
ment as  a  lien.  Code  1899,  c.  139,  |  5;  So- 
ciety ▼.  Stanard,  4  Munf.  539;  Coutts  v. 
Walker,  2  Leigh,  268;  Skipwith's  Ex'r  v.  Cun- 
ningham, 8  Leigh,  272,  31  Am.  Dec.   612; 


Withers  t.  Carter,  4  Grat.  418,  50  Am.  Dec. 
78.  The  court,  in  Dunn's  Bx'rs  v.  Renick, 
supra,  holds:  "Though  a  decree  or  Judg- 
ment relate  to  the  first  day  of  a  term,  yet,  if 
the  case  was  not  ready  for  hearing  or  trial, 
and  therefore  no  Judgment  or  decree  could 
have  been  given  on  such  first  day,  it  does  not 
relate  to  the  first  day,  but  has  the  date  of  its 
actual  entry  on  the  record."  This  rule  of  law 
seems  to  be  necessary,  in  order  to  give  effect 
to  the  proceedings  of  the  courts.  Without 
it  the  administration  of  justice  might  be 
thwarted  in  many  cases  by  successive  alien- 
ations of  property  pending  the  suit  wherein 
the  property  is  the  object  of  the  litigation. 
All  men  are  presumed  to  take  notice  of  the 
proceedings  in  courts  of  Justice. 

Section  3  of  chapter  135  of  the  Code  of 
1899  provides  that  "no  petition  shall  be  pre- 
sented for  an  appeal  from,  or  writ  of  error 
or  supersedeas  to,  any  Judgment,  decree  or 
order,  whether  the  state  be  a  party  thereto 
or  not,  nor  to  any  Judgment  of  a  circuit 
court  or  municipal  court  rendered  in  an  ap- 
peal from  the  Judgment  of  a  Justice,  which 
shall  have  been  rendered  or  made  more  than 
two  years  before  such  petition  is  presented." 
The  petition  for  the  appeal  in  this  case  de- 
scribes the  decree,  in  part,  as  having  been 
made  on  the  1st  day  of  February,  1901,  but 
does  not  give  the  date  of  the  commencement 
of  the  term  at  which  the  decree  was  enter- 
ed. It  is  probable  that  no  petition  for  an 
appeal  or  writ  of  error  can  be  found  among 
the  records  of  this  court,  which  describes  the 
decree  or  Judgment  sought  to  be  reviewed 
by  the  date  only  of  the  first  day  of  the  term 
of  the  court  at  which  it  was  made  and  ren- 
dered. It  is  believed  to  be  the  universal 
practice  to  state  in  the  petition  the  day  on 
which  the  decree  or  Judgment  was  made  or 
entered,  as  the  date  of  such  decree  or  Judg- 
ment Such  seems  to  be  the  construction 
placed  upon  the  statute  by  the  bar.  No  ap- 
peal from  a  decree  or  writ  of  error  to  a  Judg- 
ment can  be  allowed,  or  correction  thereof 
made,  under  chapter  134  of  the  Code  of  1899, 
until  the  same  be  entered  on  the  i.ecord  of 
the  court  Certainly  no  execution  can  be  Is- 
sued thereon  until  the  record  thereof  be 
made  and  signed  by  the  Judge.  The  execu- 
tion must  follow  the  Judgment,  and  be  sup- 
ported by  it  Freeman  on  Ex.  42;  Herm.  on 
B2x.  vol.  1,  S  42.  It  is  a  part  and  continua- 
tion of  the  record. 

In  order  to  stop  the  running  of  the  statute 
of  limitations,  it  is  necessary  to  present  a 
petition,  in  a  case  specified  by  the  statute,  to 
the  Supreme  Court  of  Appeals,  or  to  a  Judge 
thereof,  in  vacation,  within  a  time  limited 
by  the  statute.  It  Is  a  sufficient  compliance 
with  the  terms  of  the  statute  if  the  petition 
for  an  appeal  or  writ  of  error  be  presented 
within  the  time  limited.  Ambrouse's  Heirs 
V.  Keller,  22  Grat  769.  In  Hoy  v.  Hughes, 
27  W.  Va.  778,  780,  the  court  cites  Buster  v, 
Holland,  Id.  510,  and  holds  that  no  appeal 
can  be  entertained  from  any  decree  of  any 
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character,  wbetber  final  or  interlocutory, 
which  had  been  rendered  more  than  two 
years  before  the  petition  for  the  appeal  was 
presented.  Stout  y.  Philllppi  M.  &  M.  Go.,  41 
W.  Va.  339,  23  &  B,  571,  56  Am.  St.  Rep.  843; 
Tiernan's  Adm'r  v.  Mlnghinrs  Adm'r,  28  W. 
Va.  314.  As  to  appeals  to  the  Supreme  Oourt 
of  the  United  States,  the  act  of  Congress  pro- 
vides that  no  judgment,  decree,  or  order  of  a 
circuit  court  or  district  court  in  any  civil  ac- 
tion at  law  or  in  equity  shall  be  reviewed  in 
the  Supreme  Court  on  writ  of  error  or  ap- 
peal unless  the  writ  of  error  is  brought  or 
the  appeal  taken  within  two  years  after  the 
entry  of  such  judgment,  decree,  or  order. 
Rev.  St  U.  S.  1878,  S  1008  [U.  S.  Comp.  St 
1901,  p.  715].  In  the  case  of  Iron  Co.  v. 
Hoagland,  105  U.  S.  701,  26  L.  Ed.  1109,  de- 
cided at  its  October  term,  1881,  under  the 
statute  above  cited  the  court  held  that  "the 
time  within  which  a  writ  of  error  must  be 
served,  in  order  that  it  may  operate  as  a 
supersedelGis,  must  be  computed  from  the 
date  of  the  judgment  which  is  the  subject  of 
review."  In  the  case  of  Cummings  v.  Jones, 
104  U.  S.  419,  26  L.  Ed.  824,  decided  at  the 
same  term,  the  court  held  that  '*the  judgment 
of  a  state  court  cannot  be  re-examined  here 
unless  within  two  years  after  it  was  render- 
ed a  writ  of  error  be  brought"  Barton's 
Law  Pr.  vol.  1,  63,  57,  cites  several  decisions 
of  the  Supreme  Court  of  Appeals  of  Virginia 
construing  the  statute  of  that  state  relating 
to  appeals  and  writs  of  error,  which  statute 
is  somewhat  similar  to  our  own.  In  all  of 
the  decisions  examined,  the  actual  date  of 
the  decree  or  judgment,  as  shown  by  the  rec- 
ord, marks  the  time  from  which  the  statute 
of  limitations  governing  the  allowance  of  ap- 
peals from,  and  writs  of  error  to,  decrees  and 
judgments,  commences  to  run. 

In  the  light  of  the  adjudicated  cases,  we 
therefore  hold  that  the  date  of  the  decree  or 
judgment  complained  of,  as  shown  by  the 
record,  is  the  point  of  time  from  which  the 
statute  of  limitations  governing  an  appeal 
from,  or  writ  of  error  thereto,  commenced  to 
run.  However,  in  computing  the  time  with- 
in which  an  appeal  or  writ  of  error  may  be 
allowed,  Code  1899,  c.  13,  I  12,  must  not  be 
overlooked.  The  appeal  in  this  case  was 
therefore  allowed  within  the  time  prescribed 
by  the  statute  in  such  case  made  and  pro- 
vided. 

Appellants  Qustavus  J.  Oresap,  Rachel  R. 
Murdoch  (n6e  Cresap),  and  Mary  B.  Cresap 
Insist  that  the  main  question,  to  wit  the 
right  and  title  to  the  "John  Burkett  proper- 
ty," situate  in  tiie  town  of  Beverly,  which 
was  conveyed  to  C  J.  P.  Cresap  by  deed  dat- 
ed June  2,  1871,  attempted  to  be  adjudicated 
and  determined  by  the  decree  now  complain- 
ed of,  made  and  entered  by  the  said  circuit 
court  on  the  1st  day  of  February,  1901,  was 
at  the  date  of  said  decree  res  judicata  by 
the  decision  of  this  court,  pronounced  on  the 
6th  day  of  December,  1890,  in  Cresap  v. 
Cresap,  34  W.  Va.  310, 12  S.  B.  527.    This  suit 


was  originally  brought  by  Agnes  G.  Cresap, 
widow  and  executrix  of  the  last  will  and 
testament  of  Charles  J.  P.  Cresap,  deceased, 
referred  to  above  as  C.  J.  P.  Cresap,  against 
the  devisees  and  creditors  of  said  testator, 
to  ascertain  the  several  creditors  of  the  dece- 
dent and  the  amount  and  priorities  of  their 
demands  against  the  estate;  to  provide  for 
the  payment  of  said  demands,  when  so  as- 
certained; and  to  have  a  settlement  of  the  ac- 
counts of  plaintiff  as  such  executrix.  The 
plaintiff  afterwards  filed  an  amended  bill,  in 
which  she  set  up  a  claim  hidividually,  under 
the  said  will,  to  t^e  title  in  fee  simple  to  all 
of  the  real  estate,  and  to  the  absolute  owner- 
ship of  all  the  personal  property,  of  which 
said  testator  died  seised  and  possessed,  sub- 
ject only  to  the  payment  of  his  debts  and  the 
lawful  expenses  of  the  administration  of  the 
estate.  She  prayed  in  her  said  amended  bill 
that  the  said  will  be  construed  by  the  court 
and  that  her  rights,  powers,  and  duties  un- 
der the  provisions  thereof  be  ascertained  and 
declared,  in  order  that  she  might  adminis- 
ter the  estate  accordUig  to  the  true  intent 
and  meaning  of  said  will,  and  for  general 
relief.  Said  Gustavus  J.  Cresap,  Mary  B. 
Cresap,  and  Rachel  R.  Cresap  (now  Mur- 
doch), named  in  said  will  as  residuary  lega- 
tees, filed  their  answer  to  said  bill  and 
amended  bill,  in  which  they  deny  the  claim 
of  the  plaintiff  to  absolute  ownership,  under 
the  will,  of  the  estate  devised  and  bequeathed 
by  said  will,  subject  only  to  the  debts  of 
the  testator,  and  the  lawful  charges  of  the 
administration  of  the  estate.  They  also 
prayed  a  construction  of  the  will,  a  copy  of 
which  is  made  a  part  of  the  record.  There 
was  a  general  replication  by  the  plaintiff  to 
said  answer.  '*T7pon  this  state  of  the  plead- 
ing, the  circuit  court  proceeding  to  construe 
said  will,  decreed  that  the  plaintiff  Agnes 
C.  Cresap  had,  under  said  will,  full  power 
and  authority  to  sell,  convey,  and  transfer 
the  said  property,  both  real  and  personal,  and 
that  under  said  will  she  is  the  absolute  owner 
of  said  personal  estate,  and  the  absolute  own- 
er in  fee  simple  of  any  real  estate  held  by 
him  in  fee  simple,  and,  as  to  any  estate  not 
held  by  him  in  fee  simple,  she,  under  said 
will,  hath  succeeded  to  all  rights  held  there- 
to by  him  at  the  time  of  his  death;  and  a 
commissioner  was  appointed,  to  whom  an  or- 
der of  reference  had  been  made  in  the  causey 
to  ascertain  the  amount  and  priorities  of  the 
debts  of  said  testator,  and  to  settle  the  ac- 
counts of  said  testatrix,  and  was  directed  to 
proceed  with  said  accounts."  Cresap  v.  Cres* 
ap.  34  W.  Va.  315,  316,  12  S.  B.  527.  This 
court  in  its  opinion,  delivered  by  English,  J., 
at  pages  321,  322,  34  W.  Va.,  and  page  631, 
12  S.  E.,  says:  '*We  must  conclude  that  said 
testator  authorized  his  wife  to  sell  and  con- 
vey his  estate  for  convenience,  so  that  ^ 
case  she  might  see  fit  to  sell  any  or  all  of 
his  real  estate,  conveyances  might  be  made 
without  trouble  or  expense,  and  to  avoid  the 
necessity  of  having  the  others  who  might  be 
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Interetted  In  the  proceeds  to  Join  In  soch  eon- 
▼eyancei;  and  these  sales  were  to  be  made^ 
'so  fftr  as  she  might  see  pr<q;»er/  tor  two  pur- 
poses: First,  for  her  support,  according  to 
her  condition  in  life;  and,  second  for  the 
benefit  of  his  estate.  The  will  then  proceeds 
to  point  out  the  objects  of  such  trusts,  as  fol- 
lows: At  the  death  of  his  wife,  and  after 
she  has  enjoyed  a  support  according  to  her 
condition  In  life  out  of  his  estate,  he  desired 
oae-fonrth  of  the  remainder  to  be  disposed 
of  by  her,  one-half  of  said  residue  to  be  dlyid- 
ed  equally  between  his  brother  Oustavus  J. 
Gr€«ap  and  his  sisters  Mary  B.  Gresap  and 
Rachel  R.  Gresap,  and  his  niece  Nannie  I. 
Bvans  to  have  the  remaining  fourth;  and. 
In  the  event  his  said  wife  did  not  dispose  of 
said  one-fourth,  then  the  said  fourth  was  to 
be  divided  between  his  brother  Gustavus 
J.  Gresap  and  any  unmarried  sister  or  sisters 
at  hex  death.  As  to  the  fourth  of  said  resi- 
due, which  he  directed  his  wife  to  dispose  of. 
he  clearly  intended  to  give  her  the  power  to 
deed  or  will  it  to  whom  she  might  see  proper, 
and  this  fourth  she  derived  as  a  benefidaxy 
under  said  trust  declared  in  the  first  part  of 
the  Instrument;  and,  in  the  event  that  she 
does  not  dispose  of  it;  he  directs  how  it  shall 
be  distributed."  And  on  page  825, 84  W.  Ya., 
and  page  632,  12  S.  IL,  it  is  further  stated* 
''Looking  to  tiie  entire  will,  I  think  the  con- 
stmctioo  hereinbefore  indicated  is  the  prop- 
er  one,  and  the  decree  complained  of  must 
be  reversed,  and  the  case  remanded  to  the  cir< 
cult  court  of  Randolph  county  for  further  pro 
ceedings  to  be  had  therein." 

Afterwards,  on  the  16th  day  of  October, 
1888,  the  said  Agnes  0.  Gresap,  in  her  own 
right,  and  as  executrix  ol  the  last  will  and 
testament  of  said  Gharles  J.  P.  Gresap,  de- 
ceased, filed  in  said  cKUBh  her  amended  and 
supplemental  bill  against  the  said  devisees 
and  creditors  of  the  decedent,  in  which  she, 
among  other  things,  alleged  that  she  was 
married  to  said  Oharies  J.  P.  Gresap  on  the 
26th  day  of  January,  1870;  that  at  the  time 
of  her  said  marriage,  she  was  possessed 
of  personal  estate,  consisting  of  money, 
bonds,  notes,  etc,  well  secured,  amounting 
to  aboixt  $4,000,  all  of  which  was  collected  for 
her,  and  was  intrusted  by  her,  as  the  same 
was  collected,  to  the  custody  and  care  of  her 
husband,  without  any  other  right  thereto  or 
interest  therein  in  him  than  that  of  her  trust- 
ed agent  for  the  oare  and  management  thtf e- 
of  for  her  use;  that  at  the  time  of  their  mar- 
riage her  husband  was  a  young  lawyer.  Just 
commencing  the  practice  of  his  profession  at 
Beverly,  in  Randolph  county,  and  was  pos« 
sessed  of  not  more  than  |500  worth  of  prop- 
erty; that  not  long  after  their  manfage  she 
authorized  her  husband  to  purchase  for  them 
a  home  in  Beverly  from  John  Burkett,  to  be 
paid  for  out  of  her  separate  estate;  that,  in 
pursuance  of  this  authority,  her  husband,  on 
the  2d  day  of  June,  1871,  did  purchase  of  said 
Burkett  the  said  property  for  $2,500,  all  of 
which  was  paid  out  of  her  said  separate  prop- 


erty by  her  husband  for  her  use;  that  no 
part  of  said  sum  was  paid  by  him  out  of 
his  estate;  that  she  did  not  at.  any  time,  to 
any  extent  or  in  any  manner,  assign  or  trans- 
fer to  him  any  part  of  said  property,  or  any 
Interest  therein,  save  only  that  he  occupied 
and  used  the  same  with  her  as  a  hoiue  and 
dwelling  place  during  his  lifetime,  aud  that 
she  has  used  it  herself  as  such  home  since 
his  death;  that  she  did  not  at  any  time  give, 
transfer,  or  set  over  to  her  husband  any  part 
of  or  interest  in  her  money  which  was  paid 
for  said  property;  that  her  husband,  without 
her  knowledge  or  consent,  procurr^  said  Bur- 
kett and  his  wife  to  convey  the  ".egal  title  to 
said  property  to  himself;  that  she  had  unlimit- 
ed confidence  in  the  good  faith  of  her  husband 
in  the  transaction,  and  believed  that  the  prop- 
erty had  been  conveyed  to  her;  that  she 
remained  in  perfect  ignorance  of  the  fact 
that  it  had  not  been  so  conveyed  for  some 
time  thereafter;  that,  when  she  learned  that 
the  conveyance  had  been  taken  by  her  hus- 
band to  hhnself,  she  complained  to  him 
about  it;  tllat  afterwards  her  husband  re- 
peatedly assured  her  that  he  would  convey 
said  property  to  her,  which  he  never  did;  that 
he  made  and  published  his  will  on  the  29th 
day  of  July,  1871,  the  existence  and  contents 
of  whicL  plaintiff  well  knew,  in  which  he 
devised  to  plaintiff  the  whole  of  his  estate, 
which  will  he  carefully  kept  in  his  safe  until 
the  time  of  his  death;  that  after  her  hus 
band's  death,  which  took  place  on  the  6th 
day  of  August,  1886,  it  was  discovered  that 
on  the  15th  day  of  May,  1884,  he  had  made 
a  second  will,  revoking  his  said  former  will— 
the  last  will  being  the  one  in  question,  but 
which,  as  plaintiff  was  advised,  by  counsel 
learned  in  the  law,  had  the  legal  effect  to 
vest  in  her  an  estate  in  fee  simple  in  all  of 
the  real  estate,  and  an  absolute  ownership 
of  all  the  personal  property,  of  the  decedent. 
She  then  sets  out  the  proceedings,  decrees^ 
and  orders  had  and  made  upon  the  original 
and  amended  first  bill,  up  to  and  including 
the  decision  of  this  court  supra,  and  says 
that,  by  reason  of  the  aforesaid  wills  and  pro- 
ceedings in  the  circuit  court,  she  had,  before 
the  filing  of  her  amended  and  supplemental 
bill,  made  no  claim  against  her  said  hus- 
band's estate,  either  for  the  said  property 
so  purchased  from  Burkett,  or  for  her  money 
Invested  therein.  She  then  prays  that  the 
said  Burkett  property  be  decreed  to  her 
as  her  separate  estate,  and  conveyed  to  her 
as  such,  or,  if  that  cannot  be  done,  that  the 
sum  of  $2,500,  the  amount  of  her  money 
used  by  said  testator  in  the  purchase  of  said 
property,  with  interest  on  said  sum  from  the 
2d  day  of  June,  1871,  be  decreed  to  her  out  of 
the  assets  of  the  said  estate. 

After  filing  her  said  amended  and  supple- 
mental bill  as  aforesaid,  said  Agnes  G.  Gres- 
ap departed  this  life  testate,  and,  by  her 
last  will  and  testament  which  bears  date  on 
the  5th  day  of  March,  1900,  and  which  was 
probated  on  the  18th  day  of  April,  1900,  she 
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"willed  and  bequeathed*'  to  her  niece,  the 
said  Nannie  I.  Brown,  all  of  her  real  and 
personal  estate,  of  every  kind  and  character. 
On  the  3d  day  of  May,  1900,  the  death  of 
plaintiff  Agnes  G.  Gresap  was  suggested  on 
the  record,  whereupon  the  cause  was  revived 
and  ordered  to  proceed  in  the  name  of  Le* 
land  Kittle,  as  administrator  de  bonis  non 
with  the  will  annexed  of  said  G.  J.  P.  Oresap, 
deceased;  and  at  the  same  time,  upon  mo- 
tion of  said  Nannie  I.  Brown,  the  said  cause 
was  also  revived  in  her  name,  as  adminis- 
tratrix with  the  will  annexed  of  said  Agnes 
G.  Gresap,  deceased.  It  will  be  remembered 
that  said  Brown  was  from  the  commence- 
ment of  the  suit  a  defendant  therein.  At 
the  January  term  of  the  court,  1901,  said 
Brown  filed  another  answer,  alleging  that 
she  is  the  sole  devisee  of  the  late  Agnes  0. 
Gresap,  who  departed  this  life,  testate,  on 

the day  of  March,  1900.    She  makes  the 

said  will  a  part  of  her  answer.  No  person 
is  named  in  the  will  as  executor  thereof. 

At  the  said  January  term,  1901,  said  Gus- 
tavus  J.  Gresap,  Mary  B.  Gresap,  and  Rachel 
R.  Murdoch  filed  their  amended  and  supple- 
mental answer  in  said  cause,  and,  with  many 
other  averments,  say  that  to  the  said  amend- 
ed and  supplemental  bill  filed  by  said  Agnes 
G.  Gresap  in  her  own  right,  and  as  execu- 
trix as  aforesaid,  they  had  theretofore  ap- 
peared and  demurred,  which  demurrer  had 
not  then  been  passed  upon  by  the  court;  that 
the  grounds  of  demurrer  had  been  verbally 
stated  by  counsel,  and  that  they  now  state 
such  grounds  to  be: 

"(1)  Said  Agnes  G.  Gresap,  in  her  own 
right,  seeks  to  set  up  claims  to  property 
which  are  in  direct  conflict  with  her  claim 
to  the  property  in  her  fiduciary  capacity. 

"(2)  Said  Agnes  G.  Gresap  by  her  said  last 
will  seeks  to  assert  the  title  to  property  by 
an  alleged  resulting  trust  in  favor  of  her- 
self, contrary  to  the  averments  of  her  origi- 
nal and  first  amended  bill,  and  is  for  that 
reason  chargeable  with  a  departure  in  her 
pleading. ' 

'*(3)  By  her  said  last-mentioned  amended 
and  supplemental  bill  said  Agnes  G.  Oresap 
admits  that  her  late  husband  took  title  to 
said  real  estate  on  the  2d  day  of  June,  1871, 
and,  while  she  does  not  definitely  inform  the 
court  as  to  when  she  first  knew  that  her 
husband  had  taken  the  title  to  this  land  in 
hi:-  own  name,  yet  by  her  said  bill  she  does 
hiform  the  court  that  he  made  and  publish- 
ed his  last  will  and  testament  on  the  29th 
of  July,  1871,  or  less  than  sixty  days  after 
he  had  taken  title  to  the  property,  of  which 
will  and  its  contents  she  had  full  notice  and 
knowledge,  so  that  she  certainty  had  knowl- 
edge as  to  how  the  title  stood  not  later  than 
July  29,  1871,  and  yet  did  not,  prior  to  his 
death,  in  August,  1886,  do  anything  to  as- 
sert her  title,  and  thereafter,  for  more  than 
six  years,  and  until  the  October  term,  1892, 
of  this  court,  she  claimed  under  said  will; 
and  respondents  now  insist  that  whatever 


rights  said  Agnes  G.  Oresap  in  her  own  right 
may  have  ever  had  are  long  since  barred  by 
the  statute  of  limitations,  and  she  and  her 
devisee  are  barred  by  her  laches  from  now 
asserting  any  title  to  said  land,  or  setting  up 
any  debt  against  the  estate  of  said  Gharles 
J.  P.  Gresap,  deceased." 

The  said  demurrer  was  by  the  court  over- 
ruled, and  of  this  ruling  of  the  court  appel- 
lants complain.  The  questions  raised  by  the 
demurrer  will  be  first  considered,  and  dis- 
posed of  in  the  order  as  stated  therein. 

Appellants  contend,  but  not  very  strenu- 
ously, that  plaintiff  should  not  be  allowed 
to  assert,  as  plaintiff  In  the  same  suit,  one 
claim  in  her  own  right,  and  another  in  her 
fiduciary  character.  In  Sadler  v.  Taylor,  49 
W.  Va.  104,  38  S.  E.  583,  it  is  held  that  hi 
equity  it  is  generally  sufficient  If  all  the  par- 
ties interested  in  the  subject-matter  of  the 
suit  are  before  the  court,  either  as  plaintiffs 
or  defendants.  Story's  Eq.  Jur.  630;  Piatt  v. 
Oliver,  3  McLean,  27,  Fed.  Gas.  No.  11,116; 
McArthur  v.  Scott,  113  U.  S.  366,  5  Sup.  Ct 
652,  28  L.  Ed.  1015;  Hogg's  Bq.  Proc.  vol.  1, 
I  84;  Spooner's  Adm'r  v.  Hilbish'a  Ex'r,  92 
Va.  340,  23  S.  E.  751.  If  one  person  holding 
a  fiduciary  and  another  person  having  a  per- 
sonal interest  may  be  Joined  as  plaintiffs, 
certainly  the  same  person,  claiming  interests 
in  both  capacities,  may,  as  plaintiff,  in  equi- 
ty, join  such  claims  in  his  bill.  Plaintiff's 
amended  and  supplemental  bill  is  not  such  a 
departure  in  the  pleading  in  said  cause  as 
renders  it  demurrable.  Gresap  y.  Gresap, 
supra;  Hogg's  Eq.  Procd.  vol.  1,  H  325,  326, 
327;  Burlew  v.  Quarrier,  16  W.  Va.  108; 
Bird  v.  Stout,  40  W.  Va.  43,  20  S.  E.  852; 
Belton  y.  Apperson  et  al.,  26  Grat  207. 

It  is  also  contended  by  appellants,  that 
their  demurrer  should  have  been  sustained 
by  the  court  by  reason  of  the  laches  of  the 
plaintiff  Agnes  G.  Gresap  in  asserting  her  al- 
leged right  Laches  is  inexcusable  delay  in 
asserting  a  right,  and  is  an  equitable  de- 
fense, determinable  by  the  particular  facts. 

It  is  further  Insisted  that  plaintiff  had 
knowledge  of  all  the  facts  pertaining  to  the 
title  of  the  Burkett  property  in  a  short  time 
after  the  deed  therefor  was  made  by  Burkett 
and  wife  to  her  husband,  because  he  made 
his  first  alleged  will  on  the  29th  day  of  July, 
1871.  In  Halstead  v.  Grinnan.  152  U.  S.  412, 
14  Sup.  Gt.  641,  28  L.  Ed.  495,  in  discussing 
the  laches  which  may  be  successfully  inter 
posed  as  a  bar  to  the  enforcemept  of  an  al 
leged  right,  it  is  held  that  ''laches  is  an 
equitable  defense,  controlled  by  equitable 
consideration;  and  the  lapse  of  time  must  be 
so  great,  and  the  relation  of  the  defendant 
to  the  rights  such,  that  It  would  be  inequi- 
table to  i>ermit  the  plaintiff  to  assert  them, 
where  he  has  had  for  a  considerable  period 
knowledge  of  their  existence,  or  might  have 
acquainted  himself  with  them  by  the  use  of 
reasonable  diligence."  We  think  the  plain- 
tiff has  satisfactorily  explained  her  delay  in 
filing  her  amended  and  supplemental  bill,  if 


W.Tt^ 


CBESAP  ▼.  CRESAP. 


B87 


the  allegations  thereof  be  true,  aa  they  are 
taken  to  be  on  appellants'  demurrer  thereto. 
The  said  demurrer  was  therefore  properly 
oyerruled. 

Upon  the  pleadings  In  the  case,  at  the  time 
of  the  decision  therein  by  this  court,  there 
could  not  have  been  an  adjudication  on  the 
merits  of  plaintltTs  cUilm  to  the  Burkett 
property,  as  alleged  in  her  said  amended  and 
supplemental  bill.  That  contention  of  ap- 
pellants Is  not  well  founded. 

On  the  1st  day  of  Februaiy,  1901,  the  de- 
cree appealed  from  was  made  and  entered. 
It  recites  that  the  cause  came  on  again  to  be 
heard  upon  the  papers  theretofore  read,  and 
decrees  therein;  the  answer  of  Nannie  I. 
Brown,  tendered  in  court  and  filed,  exhibit- 
ing therewith  a  copy  of  the  will  of  Agnes  C. 
Gresap,  deceased,  with  general  replication 
thereto  (and  upon  her  motion,  and  by  con- 
sent of  parties,  the  cause  was  reylved  In  her 
name  and  individual  right  as  sole  devisee  of 
Agnes  0.  Oresap,  deceased,  as  well  as  in  her 
fiduciary  character  as  theretofore  ordered; 
and,  the  death  of  Samuel  Woods,  having  been 
also  suggested,  by  like  consent  the  said  cause 
was  also  revived  and  ordered  to  proceed  in 
the  names  of  and  against  J.  Hop  Woods  and 
Samuel  V.  Woods,  as  administrators  with  the 
will  annexed  of  said  Samuel  Woods,  deceas- 
ed); upon  the  said  supplemental  bill  of  Ag- 
nes 0.  Cresap,  filed  in  the  cause  at  the  Oc- 
tober term,  1892,  upon  the  written  grounds 
of  demurrer  thereto  interposed  by  appellants 
as  aforesaid;  upon  the  joint  answers  to  the 
bill  and  amended  bill;  and  upon  the  excep- 
tions to  the  first  of  said  answers,  filed  at  the 
May  term,  1894,  on  the  ground  that  said  an- 
swer Is  not  verified  by  respondents,  and  is 
not  responsive  to  the  allegations  of  the 
amended  and  supplemental  bill;  and  upon 
the  exceptions  to  their  second  Joint  answer, 
filed  on  the  25th  day  of  January,  1901,  ih  so 
far  as  the  same  purports  to  be  an  answer 
to  said  supplemental  bill,  because  said  last- 
mentioned  answer  falls  to  controvert  any  ma- 
terial allegations  In  said  amended  and  sup- 
plemental bill.  The  said  exceptions  to  said 
answers  were  made  thereto  and  indorsed 
thereon  by  said  Nannie  I.  Brown  during  the 
said  January  term,  1901,  of  the  court  The 
general  replication  to  said  answers  filed  by 
plaintiff  was  withdrawn  for  the  purpose  of 
allowing  said  exceptions  to  be  made.  There- 
upon said  demurrer  to  the,  amended  and  sup- 
plemental bill  was  overruled,  the  exceptions 
aforesaid  to  said  answers,  and  each  of  them, 
were  sustained  for  the  reasons  and  to  the  ex- 
tent as  Indorsed  thereon,  and  the  general 
replications  to  said  answers  were  modified 
accordingly.  The  decree  further  recites  that 
it  appearing  to  the  court  from  the  report  of 
Commissioner  J.  B.  Ward,  supported  by  the 
depositions  of  Nehemlah  Carper,  Geo.  W.  K. 
Yokum,  James  H.  Logan,  and  Adam  G. 
Rowan,  and  from  the  allegations  of  said 
amended  and  supplemental  bill,  taken  for 
confessed,  that  the  dwelling  house  and  lots 


occupied  by  G.  J. .  P.  Cresap  at  the  time 
of  his  death,  and  purchased  by  him  on  the  2d 
day  of  June,  1871,  from  John  Burkett  by 
deed  of  that  date,  exhibited  with  the  bill, 
were  purchased  by  G.  J.  P.  Cresap  at  the 
price  of  $2,500,  and  paid  for  out  of  the  sep- 
arate estate  of  said  Agnes  C.  Cresap,  de- 
ceased, and  that  the  title  thereto  was  im- 
properly vested  in  him,  •*the  court  is  of  opin- 
ion, and  doth  accordingly  adjudge,  order, 
and  decree,  that  the  title  to  said  Burkett 
property  was  vested  in  said  C.  J.  P.  Cresap 
in  trust  for  Agnes  G.  Cresap,  who  was  enti- 
tled at  the  time  of  her  death  to  be  Invested 
with  the  title  to  the  same."  The  decree  then 
appoints  J.  F.  Strader  a  special  commission- 
er, and  directs  him  to  convey  said  property 
to  said  Brown,  as  sole  devisee  of  Agnes  C. 
Cresap,  deceased.  The  decree  also  overrules 
certain  exceptions  to  the  report  of  said  Com- 
missioner Ward,  filed  on  the  23d  day  of 
April,  1894,  and  confirms  said  report  in  so 
far  as  the  same  had  not  been  confirmed  by 
the  decree  of  said  court  entered  at  its  May 
term,  1894. 

Upon  the  question  of  res  Judicata,  relied 
on  by  appellants,  Biem  v.  Ray,  49  W.  Va. 
129,  38  S.  E.  630,  is  cited  by  them.  In  that 
case  Judge  Poffenbarger  reviews  not  only 
OUT  own  decisions,  but  many  others,  bearing 
upon  that  doctrine,  and  refers  to  Sayre's 
Adm»r  v.  Harpold,  33  W.  Va.  553,  11  S.  B. 
16,  in  which  it  Is  held  that  "an  adjudication 
by  a  court  having  Jurisdiction  of  the  subject- 
matter  and  the  parties  is  final  and  conclu- 
sive, not  only  as  to  matters  actuaUy  deter- 
mined, but  as  to  every  other  matter  which 
the  parties  might  have  litigated  as  incident 
thereto,  and  coming  within  the  legitimate 
purview  of  the  subject-matter  of  the  action. 
It  is  not  essential  that  the  matter  should 
have  been  formally  put  in  issue  in  a  former 
suit,  but  it  is  sufficient  that  the  status  of  the 
suit  was  such  that  the  parties  might  have 
had  the  matter  disposed  of  on  its  merits." 
It  is  scarcely  necessary  to  say  that  the  case, 
until  the  plaintiff  filed  her  amended  and  sup- 
plemental bill,  was  not  such,  by  the  plead- 
ings, that  the  parties  might  have  had  the 
question  of  title  to  and  ownership  of  the 
Burkett  property,  by  reason  of  the  payment 
of  the  whole  of  the  purchase  money  therefor, 
out  of  the  money  and  means  of  the  plaintiff, 
determined  and  adjudicated  between  the  par- 
ties on  its  merits.  Prior  to  the  filing  of  her 
amended  and  supplemental  bill,  the  plaintiff 
claimed  and  relied  for  title  to  and  owner- 
ship of  the  property  on  her  husband's  will, 
which,  she  was  advised  by  counsel,  did  con- 
fer such  title  and  ownership  upon  her.  The 
circuit  court  so  held,  and,  until  this  court  de- 
cided otherwise,  she  was  excusable  for  not 
asserting  her  alleged  right  to  the  prc^erty 
as  now  claimed  by  her. 

Appellants  insist  that  Inasmuch  as  the 
court,  at  its  May  term,  1894,  permitted  them 
to  file  their  original  answer  to  plaintiff's 
amended  and  supplemental  bill,  to  which  an- 
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Bwer  the  plaintiff  at  that  term  replied  gen- 
erally, and  also  allowed  them  to  file  their 
amended  answer  at  Its  January  term,  1901, 
to  which  there  was  also  a  general  replication, 
the  court  should  not,  at  the  hearing,  have 
permitted  a  codefendant  to  except  to  said 
answers,  and  should  not  have  rejected  said 
answers,  as  In  said  decree  recited;  that  said 
answers  should  be  treated  as  yet  in  the 
cause;  and  that  appellants  are  entitled  to  the 
relief  sought  thereby.  As  a  general  rule,  one 
defendant  cannot  except  to  the  answer  of  his 
codefendant  to  the  plaintiff's  bill.  This  rule 
may  be  different  where  relief  Is  sought  by 
one  defendant  against  another.  It  will,  how- 
ever, be  borne  In  mind  that  Nannie  I.  Brown 
succeeded  to  all  of  the  property  rights  of 
Agnes  C.  Gresap,  the  original  plaintiff  in  the 
cause,  by  virtue  of  the  will,  and  her  appoint- 
ment as  executrix  with  the  said  will  annexed 
of  Agnes  C.  Cresap,  deceased.  The  cause 
was  reylved  In  her  name  as  plaintiff  in  her 
respective  rights  as  an  Indlyldual  and  as 
fiduciary,  as  aforesaid.  At  the  same  time 
(January  term,  1901)  she  excepted  to  said  an- 
swers. The  answers,  and  each  of  them,  are 
Insufficient  in  the  particulars  pointed  out  by 
the  exceptions.  Therefore  the  action  of  the 
circuit  court  in  sustaining  the  said  excep- 
tions was  not  erroneous,  unless  it  be  so  for 
some  other  reason.  Nannie  I.  Brown  haying 
become  plaintiff,  she  was  entitied  to  make 
the  exceptions,  unless  that  right  had  in  some 
way  been  waived  by  her  predecessor  plain- 
tiff. She  had  not  the  legal  status  to  make  the 
exception  until  the  January  term,  1901,  and 
the  second  amended  answer  of  appellants  was 
not  filed  until  that  term.  The  record,  as  to 
it,  was  then  made  up  for  the  first'time.  Said 
last-mentioned  answer  was  tendered  and 
filed;  exceptions  were  indorsed  thereon, 
which  were  sustained;  a  general  replication 
thereto,  as  modified  by  the  exceptions  sus- 
tained as  aforesaid,  was  entered;  and  a  final 
decree  was  then  made  thereon.  This  court, 
hi  Hartman  v.  Evans,  38  W.  Va.  669,  18  9.  B. 
810,  held  that,  "when  a  replication  to  the  an- 
swer is  entered  or  filed,  the  exceptions  to  the 
answer  are  treated  as  abandoned,  and  the  an- 
swer deemed  sufficient  as  to  any  discovery 
prayed  for."  Code  1899,  c  12S,  |  54,  provides 
that,  "when  a  plaintiff  in  equity  files  an  ex- 
ception to  an  answer,  the  exception  shall  at 
once  be  set  for  argument''  The  necessity 
for  this  rule  is  very  apparent  In  Arnold  v. 
Slaughter,  86  W.  Va.  589-596,  15  S.  E.  250, 
252,  it  is  said:  "The  object  of  exceptions  is 
to  direct  the  attention  of  the  court  to  the 
points  excepted  to,  and  to  take  its  opinion 
thereon,  before  further  proceedings  are  had, 
to  the  end  that  if  the  answer  is  insufficient, 
a  better  answer  may  be  compelled,  or,  if 
scandalous  or  impertinent  that  the  scandal- 
ous or  Impertinent  matter  may  be  expunged.'* 
Danieirs  Oh.  PI.  &  Pr.  vol.  1,  I  766,  says: 
"No  exceptions  can  be  taken  to  any  answer 
for  insufficiency  after  replication;  but  In 
some  caseSy  however,  the  court  has,  on  spe- 


cial application,  permitted  the  replication  to 
be  withdrawn,  and  exceptions  to  be  then 
filed."  In  McKell  v.  Oolllns  Colliery  Co.,  40 
W.  Va.  625,  83  S.  B.  765,  the  defendant,  at 
the  May  rules,  1897,  filed  his  answer  to  the 
bill.  From  that  time  until  September  28^ 
1897,  both  plaintiffs  and  defendant  took  depo- 
sitions to  sustain  their  respective  pleadings, 
and  the  cause  was  thus  fully  prepared  for 
hearing  on  Its  merits.  The  answer  waa  ex- 
cepted to  by  plaintiffs  tor  insufficiency,  on 
the  last-mentioned  day.  Thle  court  held: 
"In  such  case  the  plaintiff  will  be  held  to 
have  waived  his  right  to  except  to  such  an- 
swer for  want  of  prefer  filing  and  attesta- 
tion, and  the  cause  comes  within  the  purview 
of  section  4,  c.  184^  Code  1899." 

Recurring  to  said  original  answer  filed  by 
appellants  at  the  May  term,  1894,  we  find 
that  it  is  not  verified  by  affidavit  of  any 
kind;  the  amended  and  supplemental  bill  to 
which  it  is  filed  being  properly  sworn  to. 
The  said  answer  makes  no  direct  denial  of 
the  material  allegations  of  said  amended 
and  supplemental  bill.  No  depositions  ap- 
pear to  have  been  taken  in  the  cause  after 
said  original  answer  was  filed,  by  either 
party.  In  fact  ^o  evidence  was  at  any  time 
taken  by  the  defendants  to  support  their  con- 
tentions contained  in  their  said  answer.  The 
action  of  the  court  in  sustaining  the  excep- 
tions to  said  answer  does  not  appear  to  have 
prejudiced  the  defendants.  The  court,  upon 
the  facts  and  circumstances  of  the  case,  did 
not  err  in  sustaining  the  exceptions  to  each 
of  said  answers. 

Should  the  court  have  then  given  the  de- 
fendants leave  to  file  additional  or  amended 
answers?  The  plaintiff  did  not  ask  for  fur- 
ther answer  or  discovery  from  the  defend- 
ants. '  Danlell,  Ch.  PI.  &  Pr.  vol.  1,  |  775, 
says:  "If  the  exceptions  are  allowed,  the 
court  will,  at  the  request  of  the  parties,  at 
the  time  of  giving  its  decision,  appoint  a 
time  within  which  the  defendant  is  to  pot 
in  his  further  answer."  In  Chapman  v. 
Railway  Co.,  26  W.  Va.  300,  an  exception  to 
a  part  of  the  answer  was  sustained  by  the 
court  and  the  cause  then  heard  upon  the 
bill  and  answer,  without  an  opportonlty 
given  to  the  defendant  to  amend  its  answer. 
The  court  held:  "Wh^e  exceptions  to  a 
part  of  the  answer  are  sustained,  and  the 
defendant  does  not  ask  leave  to  amend  his 
answer,  it  is  not  error  to  proceed  to  hear 
the  case  on  the  bill,  and  so  much  of  the 
answer  as  is  not  excepted  to."  In  tills  case 
the  defendants  did  not  ask  leave  to  file  an 
additional  or  amended  second  answer.  It 
must  be  presumed  that  they  did  not  desire 
to  do  so.  They  cannot  be  heard  to  complain 
of  the  action  of  the  court  in  proceeding  to 
hear  the  cause,  without  further  denial  to  or 
delay  of  the  plaintiff. 

The  evidence  in  the  case  is  clear,  full,  and 
satisfactory  that  the  Burkett  property  was 
paid  for  with  the  money  and  means  of  Agnes 
a  Cresap.    The  drcumstances  of  the  case. 
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And  the  acts  and  admissions  of  a  J.  P.  Cresap, 
rebut  any  presumption  that  Agnes  G.  Oresap 
Intended  either  the  purchase  money  there- 
for or  the  property  as  a  gift  to  her  husband. 
Perry  on  Trusts,  S  127,  says,  'If  a  husband 
purchase  lands  with  the  separate  estate  of 
his  wife,  in  his  hands,  or  with  the  proceeds 
or  accumulations  from  It,  or  money  put  Into 
his  hands  to  invest  for  his  Wife*  and  take 
the  title  in  his  own  name,  a  trust  results  to 
the  wife."  See  cases  cited  in  note  1,  Id«; 
Smith  V.  Turley,  32  W.  Va.  14,  9  S.  B.  46; 
Beach,  Mod.  Bq.  Jur.  vol.  1,  |  183;  Berry 
Y.  Wledman,  40  W.  Va.  36,  20  a  B.  817,  52 
Am.  St  Bep.  866. 

It  is  also  urged  that  the  heirs  and  devisees 
of  Judge  Samuel  Woods,  deceased,  should 
have  been  made  parties  to  the  suit  It  no- 
where appears  that  said  Woods,  deceased, 
was  ever  In  any  way  interested  in  the  Bur- 
kett  property.  J.  Hop  Woods  and  Samuel 
v.  Woods,  administrators  with  the  will  an- 
nexed of  said  Samuel  Woods,  were  made 
parties  before  the  final  hearing.  What  their 
powers  and  duties  are  under  the  will  of 
their  testator,  do  not  appear.  It  is  presum- 
ed their  authority  Is  ample  for  the  purposes 
of  the  suit 

We  find  no  reversible  error  in  the  record. 
The  decree  complained  of  must  therefore  be 
affirmed,  and  the  cause  remanded  to  the  cir- 
cuit court  of  Randolph  county  for  such  fur- 
ther proceedings  to  be  there  had  therein  as 
may  be  necessary  and  proper.  Affirmed  and 
remanded. 

NOTE  Bl  BRANNON,  J.  I  wish  to  say 
that  I  am  not  clear  that  our  decision  con- 
forms exactly  to  dry  law.  In  excusing  Mrs. 
Cresap  from  laches,  from  ignorance  of  the 
legal  construction  of  the  will,  and  in  hold- 
lug  that  the  amended  and  supplemental  bill 
was  no  departure  from  the  original  bill. 
But,  as  to  laches,  the  comrt  has  wide  range 
to  do  equity  according  to  the  facts  of  each 
ease;  and  the  claim  of  Mrs.  Cresap  is  so 
Just,  and  her  excuse  for  delay  so  strong, 
tliat  I  concur  under  this  head.  As  to  depar- 
ture, the  objection  is  technical,  not  going  to 
the  merits  of  the  case.  .Why  may  we  not 
treat  the  amended  and  supplemental  bill  as 
an  original  bill  to  accomplish  Justice? 
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ADMINISTRATORr-COMPENSATION  -  PRINCIPAL 
AND  SURETY  —  CORPORATION  —  8T0CKH0LD- 
BRS-CLrAIM  AGAINST  INSOLVENT— OFFICIAL 
BOND— ACCOUNTING. 

1.  A  personal  representative  who,  within  six 
months  after  the  end  of  any  one  year  of  his 
service  as  such,  has  fully  explained  to  the  par- 
ties sntltled  to  the  money  received  in  such  year, 
verbally  and  by  informal  written  statements^ 
the  amount  so  received,  together  with  the 
sources  from  which  it  came,  and  the  amount 
disbursed,  including  charges  of  administration, 


and  has  actually  paid  to  such  parties  all  they 
are  entitled  to  receive  on  account  of  such  mon- 
ey, is  entitled  to  compensation  for  his  servioes 
for  such  year,  in  respect  to  the  interests  so  set- 
tled for  and  paid. 

2.  When  the  parties  entitled  are  infants,  and 
the  personal  representative  has  neither  given 
their  guardian  a  complete  statement  in  writ- 
ing, nor  paid  the  money  over  to  the  guardian, 
within  the  time  aforesaid,  but  has  onl/  given 
information  verbally  and  by  informal  memoran- 
da to  the  guardian  concerning  the  receipts  for 
the  year,  he  is  not  entitled  to  commission  on 
the  shares  of  the  infants. 

8.  An  administrator  of  a  surety,  having  in  his 
hands,  as  such  administrator,  bank  stock  cer- 
tificates, when  the  principal  debtor  becomes  in- 
solveut  may  and  should  apply  on  the  debt 
for  which  the  decedent  is  bound  as  surety  the 
value  of  the  stock  and  any  dividends  thereon 
remaining  in  his  hands. 

4.  That  stock  stands  on  the  transfer  book  of 
a  corporation  in  the  name  of  a  deceased  per- 
son is  not  conclusive  evidence  that  it  belongs  to 
his  estate.  As  it  is  equally  consistent  with  his 
having  held  the  stock  as  collateral,  circum- 
stances clearly  indicating  that  it  was  so  held 
are  sufficient  to  support  a  finding  to  that  effect 
by  a  commissioner,  especially  when  it  is  shown 
that  the  deceased  person-  kept  a  careful  book 
account  of  his  investments,  which  does  not  dis- 
close an  investment  in  such  stock. 

5.  A  creditor  of  an  insolvent  person,  after 
having  applied  on  the  debt  due  him  the  value 
of  securities  in  his  hands,  can  prove  only  the 
balance  due  him  against  the  estate  of  the  in- 
solvent. 

6.  When  it  is  shown  by  public  records  tha*- 
an  official  bond  has  been  given  by  a  public 
officer,  but  search  for  it  is  unavailing,  the  pre- 
sumpticm  in  favor  of  the  regularity  of  the  acts 
of  public  officers  applies,  and  the  court  may  as- 
sume that  the  condition  of  the  bond  was  such 
as  the  law  required. 

7.  Prima  facie,  an  administrator  is  liable  for 
the  whole  amount  of  the  estate  of  his  dece- 
dent, and  must  account  for  the  same;  but,  as 
to  any  assets  of  the  estate^  he  may  so  ac- 
count by  showing  that  the  same  are  worthless, 
or  have  been  lost  without  any  fault  or  negli- 
gence on  his  part,  or  failure  on  his  part  to  use 
due  diligence  to  prevent  the  loss;  and  his  oath 
is  prima  facie  proof  of  such  worthlessness  or 
loss. 

8.  A  testator  whose  personal  estate  amounted 
to  less  than  $60,000,  of  which  $40,000  was  rep- 
resented by  equal  amounts  of  the  interest-bear- 
ing bonds  of  two  railroad  companies,  and  the 
balance,  for  the  most  part,  by  other  bonds  and 
notes,  directed,  bj  his  will  that  two  funds,  of 
$6,000  each,  be  invested  in  some  safe  public 
bonds  or  Efecurities,  bearing  at  least  six  per 
centum  annual  interest,"  or  deposited  "with 
some  trast  company  at  the  time  reported  sol- 
vent," and  the  interest  thereon  paid  to  his 
two  sisters  during  their  natural  lives,  and  after 
their  deaths  the  principal  sums  to  be  put  into 
the  residuum  of  his  personal  estate.  He  died 
in  1872,  and  the  administrator  with  the  will  an- 
nexed, by  way  of  compliance,  set  apart  $5,000 
of  each  of  the  two  classes  of  railroad  bonds, 
believing  them  to  be  good;  and  in  the  panic  of 
the  year  1873  the  bonds  representing  one  of  the 
funds  greatly  depreciated,  and  were  afterwards 
sold  for  48  cents  on  the  dollar.  Held  that,  un- 
der the  circumstances  stated  in  the  opinion  here 
filed,  the  administrator  is  not  chargeable  with 
the  loss,  nor.  on  account  thereof,  with  compound 
interest,  in  his  settlement. 

9.  When  a  personal  representative  is  in  no 
sense  at  fault,  and  yet  a  balance  for  any  year 
appears  against  him,  the  interest  on  such  bal- 
ance is  not  carried  into  the  account  for  subse- 

auent  years,  but  stands  over  until  final  set- 
ement,  or  until  sufficient  disbursements  have 
been  made  to  discharge  it,  after  having  extin- 
guished the  balance  of  principal  due. 
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10.  Bat  when  the  debts  have  been  paid,  or 
there  has  been  time  in  which  to  pay  them,  and 
the  personal  representative  has  only  legacies 
and  distribntiye  shares  to  deal  with,  he  is  treat- 
ed and  settled  with,  as  to  interest,  on  the  prin- 
ciples governing  settlements  between  ordinary 
creditors  and  debtors,  except  that  nnder  pecnliar 
circumstances  he  may  become  chargeable  with 
compound  interest. 

11.  Where  there  is  a  balance  due  the  personal 
representative  for  any  year,  the  interest  there- 
on is  carried  into  the  account  for  subsequent 
years,  except  when  by  so  doing  he  would  be  al- 
lowed interest  on  interest. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Wood  County; 
L.  N.  Tavenner,  Judge. 

Bill  by  W.  W.  Van  Winkle  against  G.  Jm 
Blackford  and  others.  Decree  for  plaintiff 
and  defendants  appeal.    Reversed. 

Camden  &  Peterkin,  for  appellants.  Van 
Winkle  &  Ambler  and  W.  N.  Miller,  jCor  ap- 
pellee. 

POPFENBARGBR,  P.  This  is  a  snlt  In 
equity,  brought  by  W.  W.  Van  Winkle,  to  sur- 
charge and  falsify  a  settlement  made  by  him 
as  administrator  with  the  will  annexed  of 
Peter  G.  Van  Winkle,  In  which  capacity  he 
acted  from  the  13th  day  of  May,  1872,  until 
the  24th  day  of  April,  1883,  when,  upon  his 
own  motion,  his  powers  as  such  administra- 
tor were  revoked.  Godwin  L.  Blackford  was 
afterwards  appointed  administrator  de  bonis 
non  with  the  will  annexed*  One  of  the  items 
in  controversy  here  formed^  in  part,  the  sub- 
ject-matter of  an  action  at  law  brought  by 
W.  W.  Van  Winkle  against  Blackford,  admin- 
istrator, in  1884,  which  came  to  this  court  on 
a  writ  of  error,  and  is  reported  in  28  W.  Va. 
670.  It  was  also  the  principal  matter  of  con- 
troversy In  the  chancery  suit  instituted  in 
1889  by  W.  W.  Van  Winkle  against  Godwin 
L.  Blackford,  administrator,  which  also  came 
to  this  court  on  appeal,  and  is  reported  in  33 
W.  Va.  573,  11  S.  B.  26.  It  will  be  seen  there 
that  the  cause  was  remanded,  with  leave  to 
the  plaintiff  to  amend  his  bill  by  making  new 
parties  thereto,  and  to  ask  for  a  settlement 
of  bis  whole  administration  account.  Sylla- 
bus 6.  At  June  rules,  1890,  the  amended  bill 
was  filed  and  prosecuted  to  a  final  decree, 
which  was  pronounced  on  the  9th  day  of  Jan- 
uary, 1901,  and  from  which  this  appeal  has 
been  taken  by  M.  C.  Van  Winkle,  H.  C.  Van 
Winkle,  Harriette  G.  Van  Winkle,  and  Juli- 
ette E.  Morrison. 

It  appears  from  the  bill  and  proceedings 
that  P.  G.  Van  Winkle  had  a  large  estate. 
He  bequeathed  $5,000  in  trust  for  Anna 
Maria  Van  Winkle  during  her  natural  life, 
and  $5,000  in  trust  for  Margaret  Elizabeth 
Van  Winkle  during  her  natural  life,  they  to 
receive  the  Income  and  profits  therefrom; 
and  at  their  deaths,  respectively,  said  two 
sums  were  directed  to  be  distributed  with  the 
residuum  of  the  estate.  He  gave  $2,000  to 
W.  W.  Van  Winkle,  to  be  paid  in  installments 
If  he  should  not  have  reached  the  age  of 
25  years  at  the  death  of  the  testator,  and,  if 


he  should  have  attained  that  age  at  that 
time,  he  was  to  receive  the  whole  of  the 
$2,000.  He  released  his  brother  Adolphus  W. 
Van  Winkle  from  the  payment  of  any  indebt- 
edness that  might  be  due  from  him  to  the 
testator  at  the  time  of  the  death  of  the  lat- 
ter. He  bequeathed  to  the  wives  of  his  sons, 
Rathbone  and  Godwin  Van  Winkle,  and  the 
husband  of  his  daughter,  J.  G.  Blackford,  $1,- 
000  each,  if  living  at  the  time  of  his  death,  all 
of  whom  were  living  at  that  time.  The  resi- 
due of  his  personal  property,  exclusive  of 
notes,  bonds,  stocks,  debts  due  him,  and  mon- 
ey on  hand^  he  gave  to  the  survivors  of  his 
three  children,  Rathbone,  Godwin,  and  Mary, 
wife  of  J.  G.  Blackford,  and  the  children  of 
such  of  them  as  might  die  before  the  testa- 
tor, per  stirpes.  All  his  real  estate  he  devis- 
ed to  his  said  sons  and  daughter,  in  three 
equal,  undivided  portions,  the  same  to  be 
partitioned  as  soon  as  practical  after  his 
death,  and  his  two  sons  to  take  one  equal 
third  part  of  his  estate  each,  and  hold  the 
same  in  fee  simple,  while  his  daughter  was 
to  have  the  remaining  one-third,  with  power 
to  take  the  rents  and  profits  to  her  own  sep- 
arate use  during  her  natural  life,  remainder 
in  fee  to  her  children  and  their  heirs,  but 
with  power  and  authority  in  the  executor,  up- 
on her  request  and  his  approval,  to  make  sale 
of  any  of  the  real  estate  which  might  be  al- 
lotted to  her,  and  to  invest  the  proceeds,  and 
hold  the  same  in  trust,  and  pay  over  the  in- 
terest and  profits  thereof  to  his  daughter  dur- 
ing her  natural  life,  and  at  her  death  divide 
and  distribute  the  fund  among  her  clilldren 
and  their  heirs;  or  the  executor,  should  he 
deem  it  most  expedient,  was  authorized  to 
sell  said  share,  and  divide  and  distribute  the 
proceeds  thereof  as  aforesaid,  or,  at  the  re- 
quest of  his  daughter,  and  upon  Ills  approv- 
al, invest  the  proceeds  in  other  real  estate, 
to  be  held  by  her  during  h^  natural  life,  and 
remainder  in  fee  to  her  children  and  their 
heirs.  She  was  also  authorized,  with  the 
approbation  of  the  executor,  or,  in  the  event 
of  his  decease,  of  her  brother  Godwin,  to 
lease  or  rent  the  land  for  the  term  of  her 
natural  life,  etc.  Of  all  the  rest  and  residue 
of  his  property  and  estate,  he  gave  to  his 
sons,  Rathbone  and  Godwin,  two-thirds,  to  be 
equally  divided  between  them  and  their  re- 
spective heirs  absolutely,  and  the  remaining 
one-third  to  them,  or  the  survivor  of  them,  to 
be  held  in  trust^  and  to  pay  the  interest 
and  profits  to  his  daughter  during  her  nat- 
ural life,  and,  after  her  death,  to  pay  to  each 
of  the  children  of  his  daughter  who  might 
then  be  25  years  of  age  one  equal  share 
therein,  and,  to  such  as  might  be  under  the 
age  of  21  years,  so  much  of  the  interest  and 
profits  on  their  respective  shares  as  might 
be  necessary  to  their  maintenance  and  edu- 
cation while  under  the  age  of  21  years,  rein- 
vesting any  surplus  that  might  remain,  and 
paying  to  them  the  whole  amount  of  the  in- 
terest upon  their  shares  while  between  the 
ages  of  21  and  25,  and  at  the  age  of  25  theii 
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respective  shares,  with  all  accumulatlona 
thereon. 

Rathbone  Van  Winkle  died  in  1870,  prior 
to  the  death  of  his  father,  leaving  surviving 
him  his  widow,  Sarah  Van  Winkle,  and  four 
children,  M,  C.  Van  Winkle,  H.  C.  Van  Win- 
kle, Juliette  Van  Winkle,  and  Harrlette  G. 
Van  Winkle,  all  of  whom  were  under  the  age 
of  21  years  at  the  time  of  the  death  of  the 
testator.  The  plahitiff  here  qualified  as  the 
administrator  of  Rathbone  Van  Winkle,  In 
which  capacity  he  acted  until  1877,  when  he 
resigned,  and  was  succeeded  by  M.  G.  Van 
Winkle.  On  or  about  the  1st  day  of  Jime, 
1873,  Anna  Maria  Van  Winkle  died,  and 
about  September,  1883,  Godwin  Van  Winkle 
died  without  Issae,  leaving  surviving  him  his 
widow,  Sarah  B.  Van  Winkle,  and  Joseph 
B.  Neale  qualified  as  his  administrator.  J.  G. 
Blackford  died  about  September,  1884;  and 
A.  W.  Van  Winkle,  another  of  the  legatees, 
in  April,  1875. 

As  already  stated,  the  executor  named  In 
the  will  having  died  before  the  testator,  W. 
W.  Van  Winkle  was  appointed  administrator 
with  the  will  annexed,  and  entered  upon  the 
execution  of  the  trust,  and  paid  and  set  apart, 
as  directed  by  the  will,  all  the  specific  lega- 
cies. About  tills  there  seems  to  be  no  contro- 
versy. He  alleges  in  his  bill  that  during 
the  first  year  of  his  administration  he  divided 
between  and  paid  to  each  of  the  other  lega- 
tees, so  far  as  the  same  came  into  lils  hands 
to  be  administered  during  that  year,  all  the 
rest  and  residue  of  the  property  ahd  estate  to 
which  the  testator  was  entitled.  But  this  is 
denied  by  the  joint  and  separate  answer  of 
the  appellants  and  Sarah  Van  Winkle,  and 
the  answer  of  Mary  V.  Blackford  and  others. 
However,  it  clearly  appears  that  the  great 
bulk  of  the  estate  was  paid  over  during  the 
year. 

Presumably,  no  settlement,  such  as  the 
statute  requires  to  be  made  before  a  com- 
missioner and  recorded,  was  ever  made  by 
the  administrator,  nor  any  inventory  filed. 
On  the  5th  day  of  April,  1883,  Mary  V.  Black- 
ford caused  a  notice  to  be  served  on  him  to 
the  effect  that,  on  the  23d  day  of  that  month 
she  would  move  the  county  court  of  Wood 
county  to  require  him  to  execute  a  new  bond, 
and.  If  he  refused  to  give  It,  she  would  move 
the  court  to  revoke  his  powers  as  adminis- 
trator, and  appoint  another  in  his  stead.  On 
the  return  day  of  the  notice  he  appeared  and 
moved  the  court  to  revoke  his  powers,  refus- 
ing to  give  a  new  bond.  This  was  done,  but 
be  was  required  to  settle  his  accounts  before 
O.  M.  Clemens,  who  was  appointed  a  special 
commissioner  of  said  court  for  tliat  purpose. 
Afterwards  he  made  up  a  statement  of  his 
account,  and  presented  it  to  the  commission- 
er; and  It  was  approved  by  him,  and  re- 
turned to  the  county  court,  with  exceptions 
taken  by  Mary  V.  Blackford.  It  showed  that 
there  was  due  the  administrator  upon  his  ad- 
ministration of  the  personal  estate,  $2,858.41; 
acd  upon  transactions  in  reference  to  the 


real  estate,  $2,520.46;  total,  $5,378.86.  The 
court  sustained  the  exceptions,  and  the  ac^ 
count  was  recommitted  to  K.  S.  Snodgrass, 
commissioner,  to  be  reconsidered  and  re- 
stated. Oommissioner  Snodgrass'  final  report 
was  made  November  23d,  showing  an  in- 
debtedness of  the  administrator  to  the  estate 
In  the  sum  of  $4,118.86,  as  of  May  13,  1883, 
on  account  of  the  personal  property  and  es- 
tate of  the  testator.  His  report  further 
showed  that  there  was  due  the  administrator 
the  sum  of  $2,342.31,  as  of  the  same  date,  for 
moneys  expended  by  him,  on  account  of  the 
real  estate,  over  and  above  what  came  into 
his  hands  from  that  source.  This  report  was 
confirmed  by  the  county  court  in  November, 
1886,  and  was  never  disturbed  in  any  man- 
ner until  the  amended  bill  in  this  suit  was 
filed.  In  the  meantime,  however,  the  two 
suits  hereinbefore  referred  to  as  having  been 
disposed  of  in  this  court  had  been  brought 
and  prosecuted. 

The  object  of  the  amended  bill  is  to  obtain 
credit  for  several  items  which  Commissioner 
Snodgrass,  of  the  county  court,  refused  to 
allow  in  the  settiement.  One  of  these  is  a 
claim  for  commission  on  the  account  settied 
with  and  paid  to  Anna  M.  and  Margaret  B. 
Van  Winkle.  Another  was  a  claim  for  $266.- 
10  for  oommlssion  charged  for  10  years*  at- 
tention to  and  management  of  the  real  estate. 
Another  was  for  $850  paid  to  the  treasurer 
of  the  sinking  fund  of  the  city  of  Parkers- 
burg^the  principal  Item  of  contention  in  said 
two  former  suits.  Another  was  a  claim  of 
$2,315.77  commissions,  as  administrator,  on 
receipts  for  the  first  and  second  years  of  tbe 
administration.  The  bill  also  seeks  relief 
from  an  alleged  erroneous  charge  of  $2,162.15 
on  account  of  certain  shares  of  bank  stock 
wMch  stood  on  the  transfer  book  of  the 
bank  in  the  name  of  P.  G.  Van  Winkle,  and 
were  transferred  by  W.  W.  Van  Winkle,  ad- 
ministrator, to  himself  individually;  he 
claiming  to  have  been  the  rightful  holder  of 
them,  as  collateral  security  to  Indemnify  him 
as  Indorser  on  a  note  made  by  J.  G.  Black- 
ford, the  original  owner  of  the  stock,  who  had 
before  that  time  transferred  It  to  P.  G,  Van 
Winkle  to  indemnify  him  as  Indorser .  upon 
another  and  older  note,  and  subsequently  the 
absolute  owner  by  purchase  and  agreement 
with  Blackford.  It  is  contended  by  the  ap- 
pellants that  the  note  upon  which  P.  G.  Van 
Winkle  was  indorser,  and  to  the  payment  of 
which  said  stock  was  pledged,  was  paid  out 
of  the  estate  of  the  testator,  and  that  it  was 
the  duty  of  the  administrator  to  apply  the 
stock  on  said  note,  or  account  to  the  estate 
for  the  value  of  it  There  are  two  other 
small  ltem8-^125.71  and  $121.68.  respective- 
ly—which It  is  claimed  were  disallowed,  but 
the  appellants  Insist  that  they  were  allowed: 
The  controversy  over  them  arises  from  the 
different  methods  adopted  by  Ck)mmi8sion- 
ers  Clemens  and  Snodgrass  in  stating  the  ac- 
count 

The  answer  filed  by  the  appellant  not  only 
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resists  all  tbese  attacks  upon  the  settlement 
made  in  the  comity  court,  but  goes  beyond 
chat,  and  sets  up  several  matters  with  which 
It  is  claimed  that  the  administrator  should 
have  been  charged,  but  was  not  One  of 
these  is  in  respect  to  dividends  collected  by 
him  upon  said  bank  stock,  amounting  to  sev- 
eral hundred  dollars.  Another  is  in  refer- 
ence to  certain  bonds  of  the  Little  Kanawha 
Navigation  Company,  which  it  is  claimed 
were  delivered  by  J.  G.  Blackford  to  the 
testator  as  collateral  to  indemnify  him 
against  loss  as  indorser  upon  a  note  made  by 
said  Blackford.  Another  Is  in  reference  to  a 
loan  of  something  over  $8,000  made  by  the 
plaintiff,  as  administrator  of  Rathbone  Van 
Winkle,  to  Godwin  Van  Winkle,  who  subse- 
quently went  into  bankruptcy  in  the  state  of 
Texas,  in  return  for  which  the  appellants 
received  only  certain  real  estate  and  person- 
al property,  which  they  say  was  not  worth 
anything  like  the  debt 

On  motion  of  the  plaintiff,  and  over  the  ob- 
jection of  the  defendants,  the  court  on  Au- 
gust 24,  18d3,  entered  a  decree  referring  the 
cause  to  J.  W.  Vandervort;  commissioner,  to 
settle  the  accounts  of  the  complainant,  late 
administrator  with  the  will  annexed  of  P. 
G.  Van  Winkle,  deceased,  and  to  regard  the 
settlement  made  by  him  before  Commission- 
er Snodgrass  as  prima  facie  correct,  subject 
to  be  surcharged  and  falsified  by  the  plain- 
tiff or  the  defendants,  or  any  of  them.  The 
plaintiff  was  also  required  in  that  decree  to 
return  and  file  before  the  commissioner  an 
inventory  of  all  the  assets  which  came  into 
his  possession  or  knowledge,  and  also  all  pa- 
pers, vouchers,  and  books  in  his  possession, 
relating  to  any  of  the  items  in  said  settie- 
ment,  so  far  as  they  are  surcharged  and 
falsified  in  the  bill,  answer,  or  specifications 
filed  by  any  of  the  parties.  Conunissioner 
Vandervort  filed  his  report  August  16,  1897, 
and  returned  therewith  all  the  depositions 
and  the  evidence  taken  by  and  filed  with 
him.  He  reported  against  all  the  claims 
made  by  the  plaintiff,  and  gave  it  as  his  opin- 
ion that  the  account,  as  stated  by  Commis- 
sioner Snodgrass,  was  correct,  and  should 
stand,  as  to  the  amount,  $4,118.86,  with  in- 
terest from  May  18,  1888,  found  to  be  due 
from  the  administrator  to  the  estate.  He  re- 
ported that  there  is  due  to  the  administrator 
the  sum  of  $2,342.52,  with  interest  from 
May  18,  1883,  on  account  of  his  transactions 
relating  to  the  real  estate,  but  gave  It  as  his 
opinion  that  said  real  estate  account  was 
not  proper  to  be  considered  in  the  settiement, 
and  submitted  it  to  the  court  whether  any 
deduction  should  be  made  on  account  there- 
of from  the  amount  due  from  the  adminis- 
trator on  account  of  the  personal  property. 
As  to  the  attacks  made  upon  the  settlement 
by  the  defendants,  tiie  commissioner  reported 
that,  not  having  sustained  any  of  the  allega- 
tions of  error  made  by  the  plaintiff,  he  did 
not  deem  it  necessary,  under  the  pleadings, 
to  consider  the  allegations  of  error  made  by 


the  defendants;  it  being  his  understanding 
from  the  answers  that  the  defendants  did 
not  wish  to  disturb  the  settiement,  unless 
surcharged  and  falsified  in  respect  to  some  of 
the  claims  made  by  the  plaintiff.  Before  the 
report  was  filed,  the  plaintiff  filed  five  ex- 
ceptions thereto  with  the  commissioner.  The 
first  was  on  the  ground  that  the  report  failed 
to  show  that  the  administrator  had  compro- 
mised with  Mary  V.  Blackford  while  the  suit 
was  pending.  The  second  was  based  on  the 
absence  of  the  commissioner's  notice^  which 
he  certifies,  in  passing  upon  the  exception, 
had  become  lost,  but  gives  the  date  of  its 
issue  and  return.  The  third  was  based  up- 
on the  failure  of  the  commissicmer  to  notify 
Margaret  B.  Van  Winkle,  who  had  never  ap- 
peared in  the  cause.  The  fourth  vms  based 
upon  the  refusal  of  the  commissioner  to  al- 
low plaintiff  his  commissions  and  credit  for 
the  $850  herehibefore  mentioned.  The  fifth 
seems  to  have  been  geneiial,  going  to  the 
whole  report  All  of  them  were  orerruled 
by  the  commissioner. 

On  January  0,  1901,  a  stipulation,  signed 
by  counsel  for  all  the  parties,  was  filed, 
wherein  it  was  recited  that  the  court  was 
of  opinion  that  before  final  decree  the  cause 
should  be  recommitted  to  the  commissioner, 
and  agreed  by  the  parties  tliat  such  recom- 
mittal was  thereby  waived,  and  that  all  mat- 
ters arising  upon  such  accounts  and  sur- 
charges and  falsifications  thereof,  and  upon 
all  matters  presented  by  the  papers,  pro- 
ceedings, and  evidence,  were  referred  to  the 
court  f<Hr  final  determination  and  adjudi- 
cation; "the  finding  of  the  court  to  have 
the  same  effect  as  upon  a  report  of  a  com- 
missioner regularly  made  up  and  filed  In 
the  cause.**  The  final  clause  of  the  stipu- 
lation reads  as  follows:  "And  this  cause  i» 
submitted  to  the  court,  in  accordance  with 
this  agreement  and  stipulation,  upon  the 
pleadings  and  proofs  and  evidence  taken 
and  filed  as  aforesaid  in  said  cause.*'  On 
the  same  day  a  decree  was  entered  whereby 
it  was  adjudged,  ordered,  and  decreed  "that 
Bubexception  'b'  of  the  fourth  exception  of 
complainant  to  said  report  of  Conunissioner 
Vandervort,  for  disallowing  the  complain- 
ant commissions  ($266.10)  on  the  real  estate 
account,  and  subexception  'c'  of  said  fourth 
exception,  for  disallowing  the  exceptor  cred- 
it for  $850  paid  April  11,  1891  [1881],  to  W. 
N.  Chancellor,  treasurer,"  etc.,  were  well 
taken,  and  therefore  sustained,  and  '*that 
subexception  *d'  of  said  fourth  exception,  to 
the  extent  of  $2,315.77,  the  amount  of  the 
commissions  on  the  receipts  and  disburse- 
ments for  the  first  year,  •  •  •  is  well 
taken;  the  court  finding  as  a  fact  that  with- 
in six  months  after  the  end  of  the  first  year 
of  the  administration  of  said  estate  by  com- 
plainant, the  said  complainant,  as  such  ad- 
ministrator with  the  will  annexed  of  Peter 
G.  Van  Winkle,  gave  to  the  parties  entitied 
to  the  money  received  in  said  year  a  state- 
ment of  said  money,  and  actually  settled 
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therafor  with  tbem."  Having  mtde  these 
alterations  in  the  settlement,  the  decree  as- 
certained and  adjudged  that  there  was  dne 
fram  the  adminlstratcNr  $953.09,  as  of  May 

13,  1883,  on  account  of  personal  estate,  and 
allowed  the  administrator  credit  for  $266.- 
10  commi»Edon,  and  his  account  of  $2,60&- 
61,  growing  out  of  Ills  transactions  in  refer- 
ence to  the  real  estate,  and  found,  by  de- 
ducting from  the  amout  due  to  the  admin- 
istrator the  sum  due  from  him  to  the  estate, 
that  there  was  a  balance  due  to  him  of  |1,- 
655.52,  as  of  May  13,  1883,  with  Interest 
from  said  date,  making  a  total  of  18,409.54, 
and  decreed  said  sum  to  be  paid  by  Godwin 

14.  Blackford,  administrator  de  bonis  non 
with  the  will  annexed,  out  of  the  goods  and 
chattels  remaining  in  his  hands  to  be  ad- 
ministered. But  the  court  refused  to  de- 
cree over  against  the  distributees  of  the  es- 
tate for  said  sum,  on  accoimt  of  the  stale- 
ness  of  the  demand. 

On  the  theory  that  the  bill  could  not  be 
amended  in  the  manner  in  which  it  was, 
the  defendants  demurred  to  it,  but  the  court 
overruled  the  demurrer.  It  is  argued  that 
this  amendment  amounts  to  a  departure  in 
pleading;  making  a  new  cause  of  action, 
different  from  that  set  out  in  the  original 
bill.  If  that  were  true,  the  demurrer  should 
have  been  sustained.  But  this  court  held 
the  original  bill  to  be,  in  substance  and  effect, 
a  bill  to  surcharge  and  falsify  the  adminis- 
trator's settlement,  but  defectiye  and  In- 
sufficient for  want  of  parties  only.  Van  Win- 
kle ▼.  Blackford,  33  W.  Va.  573.  588.  11  S.  B. 
26.  It  sought  correction  of  the  settlement 
in  respect  to  only  one  or  two  items,  but  its 
object  was  to  surcharge  and  falsify  the  set- 
tlement in  respect  to  them.  That  Axes  the 
nature  of  the  bill.  Its  character,  as  thus 
fixed  and  detOTDlned,  is  not  changed  by  the 
addition  of  attacks  upon  the  settlement  re- 
lating to  other  items,  nor  the  making  of  new 
necessary  parties  to  it  It  is  a  familiar 
principle  of  equity  that,  after  sufficient  steps 
faaye  been  taken  with  respect  to  one  or  more 
Items  in  an  ex  parte  settlement  or  stated 
account  to  surcharge  and  falsify  it  in  respect 
thereto,  all  parties  to  the  bill  may,  by  mere 
informal  specfficatlons,  attack  the  settlement 
as  to  other  items  without  limit  In  view  of 
thls^  It  is  not  perceived  that  this  bill  is  in 
any  respect  or  degree  a  departure,  such  as 
is  claimed.  However,  the  court  having  re- 
manded the  cause  to  the  circuit  court  with 
an  express  adjudication  of  the  right  of  the 
plaintiff  to  so  amend  his  bill  and  to  proceed 
as  he  has  done,  is  not  the  question  res 
Judicata?  Van  Winkle  v.  Blackford,  33  W. 
Ya.  573,  11  8.  E.  26. 

By  the  decree  complained  of,  the  settle- 
flient  was  altered  to  the  extent  of  giving  the 
plaintiff  credit  and  charging  the  estate  with 
the  sum  of  $860  paid  by  him,  July  18,  1881, 
to  W.  N.  Ghancellix*,  treasurer  of  the  sinking 
fund  of  the  dty  of  Parkersburg.  Unques- 
tionably said  sum  was  paid  by  the  plaintiff 
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within  10  years  ftom  tibe  time  at  which  the 
testator,  by  reason  of  his  death,  ceased  to 
be  such  treasurer.  Nor  is  it  denied  that 
said  sum  went  into  his  hands,  and  was  nev- 
er by  him  paid  over  to  the  trustees  of  that 
fund.  It  is  contended  that  at  the  time  o( 
his  death  he  held  it  not  as  treasurer,  but 
as  borrower.  Against  this  contention,  how- 
ever, stands  the  decision  of  this  court  in 
the  case  of  Van  Winkle  v.  Blackford,  28  W. 
Va.  670,  holding  that  the  note,  which  it  was 
claimed  was  given  by  the  testator,  was  void 
for  want  of  delivery.  But  whether  that  de- 
cision is  sufficiently  pleaded  here  to  bar  this 
defense  is  an  interesting  question.  No  ref- 
erence is  made  to  it  in  the  original  bill.  On 
the  first  appeal  this  court,  in  its  opinion, 
however,  fully  and  specifically  stated  the  de- 
cision of  this  very  point  of  nullity  of  the 
note  for  want  of  delivery,  in  28  W.  Va.,  and 
referred  to  the  opinion  in  that  case.  The 
amended  bill  in  this  case  contains  the  tol 
lowing:  "Your  orator  further  avers  that  he 
has  been  wrongfully  and  unjustly  deprived 
of  the  credit  of  |850  paid  to  W.  N.  caiancel- 
lor,  treasurer  of  the  sinking  fund,  on  the 
18th  day  of  July,  1881,  which  was  allowed 
in  the  account  of  said  Clemens,  and  as  to 
which  your  orator  respectfully  refers  the 
court  to  the  opinion  and  direction  of  the 
Supreme  Court  of  Appeals  of  West  Virginia, 
reversing  the  decree  of  this  court  in  this 
case  on  the  original  bill,  and  holding,  as  to 
the  said  item  of  I860  that  said  Snodgrass 
refused  credit  to  your  oratCH:  within  his  said 
account  that  this  payment  was  made  on 
the  18th  day  of  July,  1881,  when  the  right 
of  action  on  the  deceased  treasurer's  bond 
had  still  ten  months  to  run  before  the  bar- 
ring of  the  statute  could  constitute  a  valid 
defense;  and  where  a  debt  is  not  already 
barred  the  administrator  may  pay  it  if  con- 
fessedly Just  and  due,  without  waiting  to 
be  sued,  and  ordinarily,  when  he  has  funds 
of  his  testator,  it  is  his  duty  to  do  so,  and 
credit  himself  with  such  payments  in  his 
settlement'  Your  orator  charges  that  the 
said  debt  upon  which  said  $850  was  paid  was 
not  paid  at  the  time  of  such  payment  on  the 
18th  day  of  July,  1881;  that  it  was  confessed- 
ly a  Just  debt  and  then  due,  and  that  in  the 
performance  of  your  orator's  duty  as  admin- 
istrator, he  paid  such  debt  and  the  same 
should  have  been  credited  to  him  by  said. 
Snodgrass  in  his  said  account;  and  that  it 
should  now  be  admitted  as  and  credited  to 
the  account  so  made  by  said  Snodgrass,  re- 
vised and  corrected  in  that  particular  ac- 
cording to  the  opinion  and  Judgment  of  the 
said  Supreme  Court  of  Appeals."  Can  this 
be  treated  as  making  the  opinion  of  this 
court  in  33  W.  Va.  573,  11  S.  E.  26»  part  of 
the  amended  bill?  If  so,  does  it  thereby  set 
up  the  decision  in  accordance  with  the  opin- 
ion in  28  W.  Va.  670?  That  was  evidently 
the  Intention,  and  it  seems  to  have  been  so 
understood  by  the  defendants,  for  in  their 
Joint  and  separate  answer  they  say  "and 
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they  allege  that  the  decision  of  the  Supreme 
Court,  based  on  false  facts,  Is  not  binding 
on  these  respondents,  who  were  not  parties 
to  said  suit"  Proceeding  upon  the  theory 
that  they  are  not  bound  by  the  decision,  be- 
cause not  parties  to  the  suit,  they  offer  evi- 
dence of  the  delivery  of  the  note.  If  the 
decision  is  siilHclently  pleaded  here,  they  are 
undoubtedly  bound  by  it  Nothing  is  involv- 
ed here  but  the  personal  estate,  and  any  de- 
cision, for  or  against  the  administrator,  In 
the  absence  of  fraud  or  collusion,  is,  as  to  It, 
binding  upon  the  legatees  and  distributees. 
Hooper  v.  Hooper,  32  W.  Va.  526,  534,  9  S.  K 
937;  Corrothers  v.  Sargent,  20  W.  Va.  351; 
Castellaw  v.  Guilmdrtin,  54  Ga.  299;  Carey 
V.  Roosevelt  (C.  C.)  83  Fed.  242;  Black, 
Judg.  §§  560,  561;  Big.  Estop.  148.  Wheth- 
er it  is  sufficiently  brought  into  this  record 
need  not  be  decided.  The  evidence  relied 
upon  to  prove  delivery  of  the  note  Is  of  the 
same  kind  as,  and  less  in  amount,  if  any  dif- 
ference, than,  that  found  in  the  record  up- 
on which  the  decision  reported  in  28  W.  Va. 
670,  is  based;  and,  though  not  bound  to  find 
the  same  way  on  it  now,  the  court  ought  to 
do  so,  unless  the  finding  is  clearly  wrong. 
That  decision  Is  a  precedent,  having  at  least 
persuasive  influence.  Moreover,  that  deci- 
sion gave  the  administrator  complete  acquit- 
tal of  liability  on  one  ground,  and  to  find  the 
other  way  now  would  acquit  him  of  another 
demand  for  the  same  money,  predicated  up- 
on the  very  ground  of  action  disclosed  to 
him  by  said  former  decision.  It  would  make 
two  decisions  of  the  same  question  by  the 
same  court  directly  conflict,  as  well  as  de- 
feat the  ends  of  justice. '  At  the  time  that 
finding  was  made  in  favor  of  the  Van  Win- 
kle estate,  the  bench  of  this  court  was  oc- 
cupied by  a  body  of  Jurists  as  able  and  emi- 
nent as  any  of  their  predecessors  or  succes- 
sors—Judges Green,  Snyder,  Johnson,  and 
Woods. 

The  only  remaining  contention  about  it  is 
that  there  is  no  proof  that  any  bond  was 
ever  given  by  the  testator  as  such  treasurer, 
and  that,  if  one  was  given,  its  contents  are 
not  shown.  It  appears  from  copies  of  the 
minutes  kept  by  the  trustees  of  the  sinking 
fund  that  P.  G.  Van  Winkle  was  designated 
by  the  board  as  their  treasurer,  and  that  he, 
with  his  sureties,  James  Cook  and  W.  L. 
Jackson,  entered  into  a  bond  in  the  penalty 
of  $10,000,  conditioned  as  required  by  the  or- 
dinance, and  that  afterwards,  owing  to  a  de- 
fect in  the  form  of  that  bond,  a  new  one  was 
given,  with  William  Logan  and  Beverly 
Smith  as  sureties.  What  that  condition  was, 
the  record  fails  to  disclose;  and  it  is  shown 
by  the  custodian  of  the  papers  and  records 
of  the  city  of  Parkersburg  that  diligent 
search  by  him  for  the  bond  among  the  rec- 
ords has  failed  to  reveal  it.  The  minutes 
show  that  it  was  given  in  October,  1859. 
From  these  facts,  tne  only  reasonable  infer- 
ence is  that  the  bond  was  given,  and  has 
been  lost,  and  that,  as  it  was  given  by  the 


testator  as  treasurer  of  a  large  fund,  it  was 
conditioned  for  the  faithful  performance  of 
his  duties.  The  maxim,  "Omnia  prsesumuntur 
rite  esse  acta,  donee  probetur  In  contrarlum"' 
(All  things  are  presumed  to  be  rightly  done 
until  the  contrary  is  proven),  applies  here. 
This  was  a  bond  given  by  a  public  officer, 
the  condition  of  which  is  prescribed  by  the 
law,  namely,  that  it  shall  be  for  a  faithful 
discharge  by  him  of  the  duties  of  his  of- 
fice, and  for  accounting  for  and  paying  over, 
as  required  by  law,  all  money  which  may 
come  to  his  hands  by  virtue  of  the  said  office. 
Code  1899,  c.  10,  8  6.  It  having  been  shown 
that  the  bond  was  given,  and  has  been  lost, 
secondary  proof  of  its  contents  is  admissible. 
Of  what  such  proof  may  consist  is  shown  by 
the  case  of  Leland  v.  Cameron,  31  N.  Y.  115. 
There  an  execution  had  been  issued  and  lost 
The  attorney  who  issued  it,  and  the  sheriff 
into  whose  hands  it  went,  were  both  dead, 
and  the  only  evidence  was  an  entry  by  the 
attorney  in  his  register  of  the  Issuing  of  the 
execution.  In  the  headnotes  the  court  say: 
"The  contents  of  the  execution  in  such  case 
may  be  inferred  from  the  facts  that  the  law 
prescribes  its  form,  the  attorney  issuing  it 
was  conversant  with  such  instruments,  and 
the  sheriff  to  whom  it  was  directed  knew 
what  it  must  contain  to  authorize  him  to  sell 
the  property.  In  view  of  such  facts,  and  aft- 
er a  lapse  of  tliirty  years,  the  court  may  as- 
sume that  the  execution  was  in  due  form, 
containing  all  such  directions  as  the  statute 
required  it  should  contain."  In  22  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  1274,  it'is  said:  "The 
presumption  of  the  regularity  of  official  acts 
applies,  as  a  general  rule,  to  all  kinds  of  of- 
ficial acts."  In  view  of  these  authorities,  the 
objection  of  want  of  proof  of  the  bond  and 
Its  contents  clearly  falls.  It  being  clearly 
shown  that,  as  treasurer,  he  failed  to  pay 
over  said  sum  of  money,  there  was  a  breach 
of  the  condition  of  the  bond,  for  which  a 
right  of  action  existed  against  his  admin- 
istrator, which  was  not  barred  at  the  time 
he  made  the  payment  That  is  sufficient  to 
entitle  him  to  credit  Counsel  for  appellee 
claim  the  right  to  credit  for  this  amount  is 
res  Judicata  by  the  decision  in  Van  Winkle 
V.  Blackford,  83  W.  Va.  587,  11  S.  B.  26,  but 
that  cannot  be.  The  sufficiency  of  the  bill 
was  the  only  question  before  the  court  then. 
It  is  now  a  question  of  proof  of  its  allega- 
tions. 

The  next  item,  in  logical  order,  is  the  al- 
lowance by  the  decree  to  the  plaintiff  of  $2,- 
315.77,  his  commissions  on  receipts  and  dis- 
bursements for  the  first  year  of  his  adminis- 
tration, to  which  extent  the  decree  altered 
the  settlement  This  claim  was  disallowed 
by  Commissioner  Snodgrass  and  the  county 
court,  and  by  Commissioner  Vandervort  for 
the  reason  that  the  plaintiff  had  failed  to 
make  a  settlement  of  his  account  before  a 
commissioner  within  six  months  after  the  ex- 
piration of  one  year  from  the  date  of  his 
qualification  as  administrator.     It  was  also 
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held  by  these  oommlsslonerB  that  the  plain* 
tiff  had  failed  In  his  effort  to  show  that  with- 
in that  time  he  had  given  to  the  parties  en- 
titled to  the  money  received  In  such  year  a 
statement  thereof,  and  actually  settled  there- 
for with  them,  and  thus  relieved  himself 
from  the  forfeiture  of  his  commissions,  as  it 
is  provided  in  section  7  of  chapter  87  of  the 
Code  of  18$^  he  may  do.  Upon  all  the  evi- 
dence in  the  case  brought  up  and  made  a 
part  of  the  record  by  agreement  of  the  par- 
ties, the  court  set  aside  this  finding  of  the 
commissioner,  and  found  as  a  fact  that  with- 
in six  months  after  the  end  of  the  first  year 
the  administrator  gave  to  the  parties  a  state- 
ment, and  actually  settled  with  them.  This 
is  a  finding  of  fact  by  the  court,  and,  while 
not  conclusive,  this  court  will  not  reverse  the 
finding  unless  it  is  decidedly  against  the 
weight  of  evidence.  Weaver  v.  Akin,  48  W. 
Ya.  456,  87  S.  B.  600;  Kennewig  Co.  v.  Moore, 
49  W.  Va.  323,  88  S.  B.  658;  Chilhowie  Lum- 
ber Co.  V.  Lance,  50  W.  Va.  636,  41  S.  B.  128. 
But,  to  ascertain  whether  it  is  against  the 
weight  of  evidence,  it  is  necessary  to  see 
what  the  evidence  is,  and  whether,  upon  the 
facts  disclosed  by  the  evidence,  there  was 
a  settlement  within  the  time  stated.  The  in- 
ventory filed  by  the  plaintiff  shows  the  total 
amount  of  personal  estate  in  his  hands  to 
have  been  $59,132.11.  Of  this,  $40,000  was  in 
railroad  bonds.  These  bonds  were  disposed 
of  by  the  administrator  hi  the  year  1872  as 
follows:  Set  apart  to  Margaret  E.  Van  Win- 
kle and  Anna  Maria  Van  Winkle,  under  the 
second  clause  of  the  will,  $5,000  each;  deliv- 
ered to  Godwto  Van  Winkle,  trustee  for 
Mary  V.  Blackford,  $8,666.67;  delivered  to 
W.  W.  Van  Winkle,  for  the  heirs  of  Rathbone 
Van  Winkle,  $8,666.67;  delivered  to  Godwin 
Van  Winkle  $8,666.67;  delivered  to  Sarah 
Van  Winkle,  $1,000;  to  Sarah  E.  Van  Winkle, 
$1,000;  and  to  W.  W.  Van  Winkle,  $2,000. 
It  was  ascertained  that  it  would  require  $7,- 
106.99  to  pay  the  J.  O.  Blackford  legacy  of 
$1,000;  the  amount  due  the  city  of  Parkers- 
burg  on  account  of  the  sinking  fund;  taxes 
for  the  years  1872-73,  due  and  to  become  due; 
estimated  expenses  and  for  contingencies 
amounting  to  $175;  and  commissions  on  re- 
ceipts, estimated  at  $2,396.03.  This,  added 
to  the  $40,000  of  bonds,  makes  $47,196.49. 
The  administrator  shows  that,  up  to  May 
13,  1873,  in  addition  to  the  bonds,  he  had 
collected  from  various  sources  $5,573.94.  The 
balance  of  the  estate  in  his  hands  at  that  time 
consisted  of  solvent  claims  amounting  to  $4,- 
859.20,  and  actual  and  supposed  insolvent 
claims  amounting  to  $8,698.97.  According  to 
this  showing,  the  ascertained  and  approximat- 
ed liabilities  of  the  administrator  and  what 
he  paid  out  in  said  first  year  were  in  excess 
of  what  he  had  collected  at  that  time,  al- 
though he  then  held  $4,859.20  worth  of  good 
assets,  and  $1,500  of  shares  of  the  Little 
Kanawha  Navigation  Company,  which  he 
says  were  supposed  at  that  time  to  have  no 
market  value.    The  administrator  shows  that 


the  deficit  was  partially  covered  by  with- 
holding payment  of  interest,  amounting  to 
$1,776.76,  received  on  account  of  railroad 
bonds  and  other  securities,  until  January*, 
1873,  thus  carrying  these  amounts  as  credits 
of  the  estate  for  that  year,  and  reducing  the 
deficit  to  $481.04.  His  general  statement  for 
the  fii:st  year  shows  disbursements,  $45,616.- 
26;  commissions,  $2,315.77;  debts,  taxes,  etc., 
to  be  paid,  as  stated,  $7,106.99;  total,  $55,- 
039.02.  Against  this  he  places  receipts,  $47,- 
813.33;  actual  and  supposed  solvent  assets, 
specified,  $4,859.20;  total,  $52,672.53.  This 
shows  deficiency  of  assets  May  13,  1873,  of 
$2,366.49.  Now,  it  is  claimed  by  the  defend- 
ants that  the  administrator  should  have  char- 
ged himself  with  about  $3,000  on  accoimt  of 
the  25  shares  of  stock  of  the  First  National 
Bank  of  Parkersburg,  and  also  with  the  val- 
ue of  certain  bonds  of  the  Little  Kanawha 
Navigation  Company,  of  the  par  value  of  $1,- 
700.  These  are  the  only  items  which  are 
claimed  to  be  assets  In  excess  of  what  is  in- 
cluded in  the  inventory,  and  th*ey  are  matters 
of  contention  in  this  suit  This  record  fails 
to  disclose  that  any  such  contest  existed  at 
the  time  of  the  alleged  settlement  within  the 
period  of  18  months.  It  Is  to  be  observed,  al- 
so, that  the  $7,106.99  of  indebtedness,  taxes, 
and  administration  charges  found  in  the 
statement  do  not  Include  a  note  of  $4,000 
made  by  J.  6.  Blackford,  and  indorsed  by  P. 
G.  Van  Winkle,  bearing  date  May  2, 1870,  and 
for  which  the  estate  was  liable,  and  for 
which  it  is  claimed  the  Fhrst  National  Bank 
stock  and  the  Little  Kanawha  Navigation 
Company  bonds  were  held  by  P.  G.  Van  Win- 
kle as  collateral.  As  J.  G.  Blackford,  to 
whose  estate  these  matters  properly  belong, 
was  at  that  time  living,  dohig  business,  and 
supposedly  solvent,  he  not  having  failed  un- 
til 1876,  it  is  not  at  all  likely  that  the  estate 
was  supposed  during  the  first  year  of  the 
administration  to  have  been  affected  one  way 
or  another  by  this  liability  or  the  collateral, 
nor  that  either  the  admipistrator  or  the  dis- 
tributees of  the  estate  paid  any  attention  to 
them,  or  took  them  into  account  in  any  set- 
tlement or  statement  that  may  have  been 
made.  Hence,  if  it  be  true,  as  claimed  by 
the  plaintiff,  that  in  June,  1872,  he  ascertain- 
ed the  amount  of  the  assets,  and  classified 
them  as  hereinbefore  set  out,  and  had  fre- 
quent interviews  with  Mary  V.  Blackford, 
Sarah  Van  Winkle,  as  guardian  for  the  chil- 
dren of  Rathbone  Van  Winkle,  and  Godwin 
Van  Winkle,  personally  and  as  trustee  for 
Mary  V.  Blackford,  thus  representing  all  par^ 
ties  interested  as  residuary  legatees,  prelim- 
inary to  the  distribution  of  the  $40,000  of 
bonds  (pointing  out  the  fact  that  by  doing 
so  he  would  reduce  the  available  assets  in  his 
hands  to  an  amount  insuflicient  to  pay  the 
debts,  taxes,  and  administration  charges),  and 
afterwards  made  the  distribution  as  shown 
by  his  vouchers  taken  from  Godwin  Van  Win- 
kle, Sarah  Van  Winkle,  Sarah  E.  Van  Win- 
kle, and  GodwUi  Van  Winkle,  trustee*  bearing 
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dates  In  Hay  and  September,  1872,  and  in 
July,  1872,  set  apart  to  Anna  Maria  and  Mar- 
garet E.  Van  Winkle  their  trust  funds  of 
$5,000  each,  and  for  Sarah  Van  Winkle, 
guardian  for  Rathbone  Van  Winkle's  chil- 
dren, $8,666,67.  and  in  September  took  out  his 
own  legacy  of  $2,000,  it  would  seem  that  in 
that  year  he  made  to  all  the  parties  a  full  dis- 
closure of  the  condition  of  the  estate  in  his 
hands  as  it  then  stood.  His  uncontradicted 
testimony  is  that  he  had  frequent  interviews 
with  Mary  V.  Blackford,  and  kept  her  In- 
formed of  the  condition  of  affairs;  exhibiting 
to  her  slip  statements  of  the  results,  not 
only  In  that  year,  but  every  time  she  asked 
it  for  the  next  two  years,  and  up  until  the 
fall  of  1882.  In  August,  1878,  he  gave  her 
and  the  other  Interested  parties,  or  their  rep- 
resentatives, a  written  statement  of  the  dis- 
tribution. He  says  that  in  October  of  that 
year  he  gave  another  statement,  coving  the 
rents  and  profits  of  the  real  estate.  Objec- 
tion is  made  to  his  testifying  to  transactions 
between  hims'elf  and  Godwin  Van  Winkle, 
who  is  dead;  but,  ft  having  been  shown  that 
in  June,  1872,  he  wrote  Godwin  Van  Whikle 
a  letter  relating  to  the  condition  of  the  es- 
tate, and  that  unsuccessful  efforts  had  been 
made  to  obtain  the  original,  he  was  properly 
permitted  to  file  a  copy  prepared  from  the 
copy  retained  by  him  in  his  copying  book, 
which  shows  an  approximation  of  debts  and 
assets,  exclusive  of  investments  with  which 
he  proposed  to  pay  them.  It  also  mentions 
an  advancement  in  bonds  to  Godwin  Van 
Winkle  prior  to  that  time,  and  speaks  of  the 
necessity  of  making  the  dates  .of  the  distribu- 
tion to  the  other  parties  correspond  with  the 
date  of  his.  The  voucher  signed  by  Godwin 
Van  Winkle  for  $6,000  bears  date  May  20, 
1872.  In  the  record,  as  exhibits,  are  copies 
of  statements  of  the  account  of  the  admin- 
istrator with  Mary  V.  Blackford,  bearing  date 
August  27,  1873.  All  these  app^lants  are 
the  children  of  Rathbone  Van  Winkle.  At 
the  time  of  this  alleged  settlement  the  plain- 
tiff here  was  the  administrator  of  the  estate 
of  Rathbone  Van  Winkle,  and  Sarah  Van 
Winkle  was  the  guardian  of  these  children. 
The  plaintiff  testifies  that  he  fully  informed 
Sarah  Van  Winkle^  their  guardian,  of  the  con- 
dition of  the  estate,  and  gave  her  rerbally 
the  result  of  his  approximation  of  the  condi- 
tion of  the  estate,  and  afterwards,  within  the 
18  months  from  the  date  of  his  appointment, 
gave  her  a  written  statement  of  the  distribu- 
tion. The  statute  does  not  require  any  par- 
ticular form  of  statement;  nor  is  It,  in  terms, 
required  to  be  in  writing.  The  record  con- 
tains no  copy  of  the  statement  rendered 
Sarah  Van  Winkle,  guardian,  but  the  testi- 
mony is  that  it  was  similar  to  the  statement 
rendered  Mary  V.  Blackford.  One  of  these  is 
a  mere  statement  of  the  distribution  of  bonds, 
and  the  other  is  an  individual  account  of 
VIrs  Blackford  with  the  administrator,  relate 
lug  to  her  share  of  rents,  and  her  interest 
on  bonds,  disbursements  on  account  of  taxea^ 


improvements  on  her  real  estate,  and  moneys 
paid  to  her.  Neither  of  them  can  be  regard- 
ed as  fully  showing  his  receipts  as  adminis- 
trator for  the  year.  But,  as  no  particular 
form  or  method  of  statement  is  required, 
and  as  it  appears  that  a  verbal  statement 
was  made,  in  which  a  fuller  and  more  formal 
statement  would,  no  doubt,  have  been  given, 
if  asked,  it  would  seem  to  be  sufiScient 
Whether  the  statute  contemplates  actual  pay- 
ment within  six  months  from  the  end  of  the 
year  In  requiring  actual  settlement  for  the 
money  received  therein,  or  not,  it  is  certain 
that  payment  will  include  actual  settlement 
From  what  has  been  stated,  it  to  manifest 
that  the  administrator,  wltliin  the  year,  ac- 
tually paid  all  that  €k>dwin  Van  Winkle  and 
Mary  V.  Blackford  were  entitled  to  receive 
on  account  of  the  assets  which  came  into  his 
hands  during  the  flirst  year  of  his  adminis- 
tration. The  view  that  there  was  a  state- 
ment and  settlement  is  much  strengthened  by 
the  fact  that  In  the  year  1872  the  bulk  of 
the  estate  was  distributed,  and  that  there  to 
nothing  in  this  record  to  hidicate  that  for  a 
period  of  10  years  thereafter  there  was  any 
dissatisfaction  with  the  conduct  of  the  ad- 
ministrator, or  any  complaint  against  him. 
No  steps  were  taken  to  bring  him  to  a  final 
settlement  until  in  April,  1883.  It  to  hardly 
probable  that  the  parties  interested  in  a  large 
estate,  such  as  thto,  would  have  remained  so 
long  a  time  without  information  as  to  its  con- 
dition. This  to  regarded  as  an  important 
circumstance  tending  to  support  the  testimony 
of  the  administrator  to  the  effect  that  they 
were  fully  informed. 

It  is  objected  that  the  court  has  allowed 
too  much  for  commission,  for  the  reason  that 
the  bonds  of  the  Central  Railroad  Company 
of  Iowa,  amounting  to  $7,833.84,  set  apart 
and  held  for  the  Rathbone  Van  Winkle  es- 
tate, and  loaned  to  Godwin  Van  Winkle, 
were  lost  by  reason  of  the  bankruptcy  of 
Godwin  Van  Winkle,  and  the  remainder  of 
said  railroad  bonds,  amounting  to  $1,333.33, 
held  for  the  Rathbone  heirs,  depreciated  in 
value,  and  finally  became  worthless,  and 
were  lost  by  reason  of  the  negligence  of  the 
administrator.  It  to  daimed  that,  he  ought 
not  to  be  allowed  commission  on  these  sams, 
but,  on  the  contrjary,  should.be  charged  with 
the  same  as  lost  by  his  negligence.  The  $8,- 
666.67  of  bonds  belonging  to  the  Rathbone 
Van  Winkle  estate  were  set  apart  to  that  es- 
tate by  the  administrator  in  1872.  In  the 
same  year  $7,333.33  of  them  were  loaned  by 
the  administrator  to  Godwin  Van  Winkle, 
together  with  an  additional  $5,000.  Notes 
were  taken  for  these  amounts,  and  seemed 
by  a  deed  of  trust  upon  real  estate,  exe- 
cuted by  Godwin  Van  Winkle  and  wife^  and 
dated  December  14,  1872.  Afterwards,  May 
15,  1883,  Godwin  Van  Winkle  and  wife  con- 
veyed absolutely  the  real  estate  upon  which 
these  debts  were  secured  to  M.  C.  Van  Win- 
kle, H.  C.  Van  Winkle,  Juliette  Van  Winkle, 
and  Harriette  G.  Van  Winkle,  the  ajK^^Uants 
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here,  in  payment  and  discharge  of  said  debts; 
the  deed  reciting  that  the  value  of  the  real 
estate  and  the  amount  of  the  debt  ascer- 
tained were  nearly  equal.  There  is  nothing 
In  this  record  to  show  that  the  property  was 
not  worth  the  amount  of  the  debt.  On  the 
contrary,  the  recitals  of  this  deed  show  that 
the  debt  was  fully  paid  out  of  the -security 
taken  by  the  administrator  when  the  loan 
was  made.  However,  commission  cannot  be 
allowed  on  the  f8,666.66,  face  value^  of  the 
bonds  set  apart  for  the  heirs  of  Rathbone 
Van  Winlde.  There  was  no  actual  payment 
of  that  part  of  the  estate,  so  as  to  make  it 
appear  that  as  to  it  there  was  a  statement 
and  actual  settlement.  Had  the  bonds  been 
delivered  to  the  guardian,  and  accepted  by 
her  as  so  much  cash,  the  administrator  would 
have  been  entitled  to  his  commission  there- 
on.  Fameyhough's  Bk'rs  v.  Dickinson,  2 
Bob.  582;  Hipklns  v.  Bernard,  4  Munf.  83. 
Merely  designating  these  bonds  as  belonging 
to  the  Rathbone  Van  Wiukle  heirs  is  not 
enough.  W.  W.  Van  Winkle  was  not  enti- 
tled to  hold  them  as  administrator  of  Rath- 
bone Van  Winkle,  who  died  before  the  tes- 
tator. By  his  death  the  bonds  went  to  his 
children,  and  should  have  been  delivered  to 
their  guardian.  There  having  been  no  ac* 
tual  payment  to  the  guardian,  there  is  noth- 
ing from  which  it  can  be  inferred  that  witl|- 
in  six  months  after  the  end  of  the  year  the 
administrator  gave  her  a  statement,  and  ac- 
tually settled  with  her  for  the  money  to 
which  her  wards  were  entitled.  Obmmlssion 
should  not  have  been  allowed  on  said  sum, 
and  the  decree  in  favor  of  the  administrator 
should  be  reduced  to  the  extent  of  $433.33. 

The  complaint  or  claim  that  the  estate  has 
been  charged  with  $17.50  each  year  as  com- 
mission on  interest  collected  on  bonds  held 
for  M.  B.  Van  Winkle,  and  paid  to  her,  is 
absolutely  groundless.  The  whole  amount  of 
interest,  $360,  is  credited  to  the  estate  each 
year.  Then  the  estate  is  charged  with  $17.50, 
the  commission  on  it,  and  with  $332.50,  the 
balance  as  paid  to  M.  E.  Van  Winkle.  So 
the  charges  and  credit  exactly  offset  each 
other,  and  the  transaction  leaves  the  ac- 
count of  the  estate  Just  as  if  it  had  never 
been  carried  into  it  at  all. 

The  only  other  alteration  in  the  settle- 
ment in  favor  of  the  plaintiff  is  the  allow- 
ance of  $266.10  as  commission  on  the  amounts 
received  from  real  estate  during  the  period 
of  plaintifiTs  administration  of  the  estate. 
It  is  objected  that  this  service  was  wholly 
outside  of  the  duties  of  the  administrator, 
and  that  whatever  he  may  be  entitled  to  for 
them  cannot  be  included  in  his  administra- 
tion charges.  The  principle  laid  down  in 
Dunn's  Hx'rs  v.  Renick,  33  W.  Va.  483,  10 
S.  B.  813,  seems  to  settle  this  question.  The 
court  did  not  stop  there  to  decide  whether 
it  was  the  duty  of  the  executors  to  pay  the 
taxes  on  the  land.  It  only  ascertained  that 
they  had  paid  them  in  good  faith,  and  under 
the  belief  that  it  was  their  duty  to  do  so, 


and  did  what  the  heirs  had  neglected  to  do. 
The  opinion  then  proceeds  as  follows:  "The 
payment  of  these  taxes  was  for  the  benefit  ot 
the  estate,  and,  those  entitled  to  the  residu- 
um being  those  whose  duty  it  was  to  pay 
them,  it  is  entirely  equitable  that  the  execu- 
tors should  be  credited  for  the  amount  they 
paid,  as  against  the  residuary  legatees  for 
whose  benefit  the  payment  was  made."  This 
record  makes  it  absolutely  certain  Uiat  the 
collection  of  rents,  payment  of  taxes  and  in- 
surance, and  the  making  of  repairs  on  the 
real  estate  was  with  the  consent  of  all  the 
parties  interested  in  this  suit.  Otherwise 
the  plaintiff  would  not  have  obtained  the 
rents  from  this  property  for  a  period  of  10 
years,  amounting  to  several  hundred  dol- 
lars. It  is  suggested  that  he  took  charge  of 
the  real  estate,  collection  of  rents,  etc,  sim- 
ply because  he  could  do  so.  But  it  is  hardly 
likely  that  he  would  have  sought  the  priv- 
ilege of  paying  out,  on  account  of  it,  about 
$2,500  in  excess  of  what  he  received.  The 
appellants  here  were  represented  by  a  guard- 
ian in  respect  to  all  these  matters,  and  sure- 
ly it  cannot  be  pretended  that  she  was  igno- 
rant of  the  fact  that  the  plaintiff  was  dis- 
charging a  duty  which  protected  the  estate 
of  her  wards  along  with,  and  as  a  part  of, 
his  administration  of  the  estate  of  his  de- 
cedent Nor  can  it  be  said  that  she  was 
without  power  to  take  the  management  of 
the  real  estate  of  her  wards  out  of  his  hands 
and  perform  those  duties  herself.  It  is  also 
manifest  that,  had  she  done  so,  it  would  have 
been  at  a  cost  of  considerably  more  than  one- 
third  of  $26ai0.  Olearly,  it  was  an  arrange- 
ment made,  by  all  parties  interested,  for  con- 
venience and  economy  in  the  management  of 
the  whole  estate,  both  real  and  personal,  and 
the  equitable  principle  asserted  In  Dunn  v. 
Renick  ought  .to  be  applied.  In  that  case,  as 
in  this,  the  executors  had  a  naked  power  of 
sale,  more  extensive  than  the  one  given  in 
this  case,  but  still  a  mere  naked  power  of 
sale.  Here  the  power  extended  to  one-third 
of  the  real  estate,  and  was  to  be  exercised 
only  upon  request  of  Mrs.  Blackford,  while 
in  Dunn  v.  Renick  it  was  practically  uncon 
dltional,  and  extended  to  the  whole  of  a  cer- 
tain farm.  If  such  power  confers  the  right 
to  pay  taxes  and  take  credit  for  the  amount 
thereof  in  the  settiement  of  the  administra- 
tion account,  the  limitations  upon  the  power 
above  noticed  cannot  affect  the  principle. 
But  the  decision  in  Dunn  v.  Renick  is  based, 
not  alone  upon  the  power  of  sale  vested  in  the 
executors,  but  upon  their  payment  of  the 
money  tor  the  benefit  of  the  estate,  in  good 
faith,  under  the  belief  that  it  was  their  duty 
to  pay  it,  and  the  fact  that  the  payment  so 
made  benetited  equally  those  who,  as  re- 
siduary legatees,  took,  in  equal  proportions, 
the  surplus  of  the  proceeds  of  the  land  on 
which  the  ta^es  were  paid,  and  also  the  per- 
sonal estate.  The  Van  Winkle  lands,  on 
which  the  administrator  with  the  will  an- 
nexed paid  taxes  and  insurance  and  made 
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slight  repairs,  were  devised  to  the  persons 
who  took  the  bulk  of  the  personal  estate  as 
legatees,  and  the  divisions  of  the  real  es- 
tate and  residuum  of  the  personal  property 
among  these  persons  were  made  in  almost,  if 
not  exactly,  the  same  proportions.  Hence 
the  rule  adopted  in  Dunn  v.  Renick  is  clear- 
ly applicable.  To  the  suggestion  that  this 
case  involves  only  the  settlement  of  the  ad- 
ministration account,  while  that  of  Dunn  v. 
Renick  was  an  ordinary  suit  in  equity  to  con- 
strue Dunn's  will  and  for  other  purposes,  the 
reply  Is  that  so  much  of  the  decision  as  re- 
lated to  the  taxes  went  no  further  in  its 
effect  than  to  give  the  executors  credit  for 
the  amount  of  the  taxes  in  their  settlement. 
As,  under  that  case,  the  administrator  is  en- 
titled to  credit  for  the  money  expended,  less 
the  amount  of  rents  received,  why  should  he 
not  have  commission  on  the  rents  collected? 
What  is  the  difference  between  applying  the 
whole  amount  of  rent  collected,  and  allow- 
ing commission  on  the  same,  and  crediting 
the  rents  less  the  commission?  None.  The 
question  presents  two  methods  of  calcula- 
tion, each  of  which  produces  the  same  re- 
sult 

Having  disposed  of  the  objections  to  the 
alterations  of  the  settlement  made  by  the  de- 
cree of  the  court  in  favor  of  the  plaintiff,  the 
complaint  made  by  the  appellants  on  ac- 
count of  the  failure  of  the  court  to  charge 
the  plaintiff  with  certain  sums,  with  which 
it  is  claimed  he  is  Justly  and  legally  charge- 
able. Is  now  to  be  disposed  o^.  From  what 
has  been  said  respecting  the  commissioner's 
report,  the  stipulation  upon  which  the  cause 
was  submitted,  and  the  decree,  it  will  be  seen 
that  the  record  presents  a  novel  question  in 
procedure.  No  exceptions  to  the  commis- 
sioner's report  were  filed  by  the  appellants. 
That  report  shows  on  its  face  that  the  specifi- 
cations filed  by  the  appellants  were  not  con- 
sidered by  the  commissioner.  The  decree  re- 
cites that,  in  the  opinion  of  the  court,  a  re- 
committal of  the  report  was  necessary.  By 
the  stipulation  filed  the  re-committal  was 
waived,  and  the  cause  was  by  agreement  sub- 
mitted to  the  court,  upon  all  the  evidence  and 
papers  filed,  for  final  determination  and  ad- 
judication, "the  findings  of  the  court  to  have 
the  same  effect  as  upon  a  report  of  a  commis- 
sioner regularly  made  up  and  filed  in  the 
cause."  But,  with  one  exception,  the  court 
failed  to  certify  in  the  decree,  or  otherwise, 
what  facts  were  found.  The  decree  deals 
with  the  report  of  the  commissioner  as  if  the 
cause  had  been  submitted  upon  that  report 
and  the  exceptions  thereto  filed  by  the  plain- 
tiff. The  defendants,  the  appellants  here, 
filed  no  exception  to  the  report,  nor  does  the 
decree  set  forth  any  exceptions  to  the  find- 
ings or  rulings  of  the  court  It  is  a  well-set- 
tled rule  in  equity  that  where  a  decree  is 
based  upon  a  commissioner's,  report  and 
there  is  no  exception  to  the  report  pointing 
out,  with  reasonable  certainty,  the  particu- 
lar errors  complained  of,  so  as  to  direct  the 


minds  of  the  court  to  them,  the  appellate 
court  cannot  consider  any  error  in  the  de> 
cree,  unless  it  be  such  as  appears  upon  the 
face  thereof.  Ward  v.  Ward,  21  W.  Va.  262; 
Estill  &  Eakle  v.  Mcaintic's  Adm'r,  11  W. 
Va.  412;  Keck  v.  Allender,  87  W.  Va.  214,  16 
S.  E.  520;  Kester  v.  Lyon,  40  W.  Va.  161,  -20 
S.  E.  933;  Kester  v.  Hill,  46  W.  Va.  750,  34 
S.  E.  798.  Errors  in  the  report  and  decree, 
not  apparent  on  the  record,  nor  made  the 
subject  of  exceptions  to  the  report  are  re- 
garded as  waived,  or,  rather,  the  parts  of  the 
report  not  excepted  to  are  deemed  to  be  ad- 
mitted to  be  correct  Kester  v.  Lyon,  cited. 
But  the  court  having  acted  upon  the  stipu- 
lation, was  bound  to  follow  and  adhere  to 
its  terms.  By  that  instrument  the  findings 
of  the  commissioner  were  set  aside,  although 
the  report  and  the  evidence  taken  by  the 
commissioner  were  made  parts  of  the  record 
by  the  same  instrument  Hence  this  decree, 
although  apparently  based  upon  the  commis- 
sioner's report  and  exceptions  thereto,  must 
be  treated  as  a  decree  of  the  court  upon  all 
the  pleadings  and  evidence  in  the  cause, 
made  independently  of  the  findings  of  the 
commissioner.  It  stands,  therefore,  upon  the 
footing  of  a  decree  in  a  case  in  which  there 
is  no  reference  nor  any  report  of  a  commis- 
sioner, and  the  assignment  of  error  may  be 
qonsidered. 

The  first  disallowance  complained  of  Is  in 
respect  to  the  bank  stock  hereinbefore  men- 
tioned. It  will  be  remembered  that  the 
plaintiff  is  charged  with  $3,000,  which  he 
claims  was  the  value  of  that  stock  in  1876, 
when  he  settled  for  It  with  the  estate,  tak- 
ing it  into  his  own  hands,  and  charging  him- 
self with  $3,000  as  its  value.  In  1804  the 
stock  was  worth  $3,875,  and,  from  1872,  div- 
idends had  been  paid  on  it  amounting  to  $3,- 
882.  The  contention  is  that  this  stock  belong- 
ed absolutely  to  the  estate  of  P.  G.  Van  Win- 
kle, and  is  still  a  part  of  the  unadministered 
assets  of  that  estate,  and  wrongfully  with- 
held from  it  by  the  plaintiff.  Wherefore  it 
is  insisted  that  he  should  be  charged  not  only 
with  $875  more  on  account  of  its  value,  but 
also  with  the  dividends.  Thore  is  no  evi- 
dence that  this  stock  belonged  to  P.  G.  Van 
Winkle,  except  that  at  the  time  of  his  death, 
it  stood  upon  the  transfer  book  of  the  bank 
in  his  name,  J.  G.  Blackford  having  formal- 
ly transferred  it  to  him  on  the  22d  day  of 
November,  1871.  W.  W.  Van  Winkle  testifies 
as  follows,  in  reference  to  the  cause  of  that 
transfer:  "I  was  present  at  the  transaction 
between  them  [P.  G.  Van  Winkle  and  J.  G. 
Blackford,  on  or  about  November  22,  1871] 
in  the  rooms  of  P.  6.  Van  Winkle's— residence 
of  J.  G.  Blackford— where  he  lived  about  the 
date  mentioned.  It  had  reference  to  the  in- 
dorsement by  P.  G.  Van  Winkle  of  the  note 
of  four  thousand  five  hundred  dollars  for  the 
accommodation  of  J.  G.  Blacl^ford.  J.  G. 
Blackford  requested  P.  G.  Van  Winkle  to 
make  such  indorsement  for  him,  but  P.  G. 
Van  Winkle  declined,  unless  J.  Q.  Blackford 
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would  give  him  collateral  to  secure  such  In- 
dorsement, for  the  reason  stated,  that  he,  P. 
Q.  Van  Winkle,  was  already  his  security. 
Thereupon  J.  G.  Blackford  offered  twenty- 
five  shares  of  the  stock  of  the  First  National 
Bank  as  collateral  for  the  indorsement  of  the 
four  thousand' five  hundred  dollar  note  so  re- 
quested." He  then  states  that  the  note  was  I 
executed  by  Blackford,  and  indorsed  by  P.  ! 
G.  Van  Winkle,  on  the  faith  of  the  bank  1 
stock  as  collateral,  and  on  the  same  day  the 
stock  was  transferred  as  aforesaid,  all  with 
the  understanding  that,  upon  the  maturity  of 
the  note,  it  was  to  be  reduced  to  $2,500,  for 
which  sum  only  renewals  were  to  be  made. 
The  obligation  upon  which  P.  G.  Van  Winkle 
was  already  surety  for  Blackford  was  a  note 
for  $4,000,  dated  May  2,  1870,  payable  to  W. 
W.  Van  Winkle,  administrator  of  the  estate 
of  Rathbone  Van  Winkle,  given  in  part  set- 
tlement of  the  value  of  520  United  States 
bonds,  of  the  face  value  of  $5,000,  for  which 
Blackford,  at  the  death  of  Rathbone  Van 
Winkle,  was  indebted  to  him.  Their  ascer- 
tained value  at  that  time  was  $5,670.25, 
which  was  reduced  to  $4,000  by  a  note  of 
$1,000  due  from  Rathbone  Van  Winkle  to  P. 
G.  Van  Winkle,  with  $60  accrued  interest,  ac- 
counts due  from  Rathbone  Van  Winkle  to 
Blackford  amounting  to  $256.86^  and  a  check 
for  $353.37.  These  facts  also  are  testified  to 
by  W.  W.  Van  Winkle.  His  testimony  as  to 
these,  as  well  as  to  the  facts  relating  to  the 
execution  of  the  $4,500  note,  and  the  transfer 
of  the  stock  as  collateral  therefor,  was  ob- 
jected to  as  being  testimony  to  a  personal 
transaction  between  the  witness  and  deceas- 
ed persons.  W.  W.  Van  Winkle  further  tes- 
tifies that  P.  G.  Van  Winkle  indorsed  Black- 
ford's note  for  $2,500,  at  60  days,  in  part  re- 
newal of  the  $4,500  note,  and  that  in  March, 
1872,  P.  G.  Van  Winkle  being  sick  and  un- 
able to  transact  business,  Blackford  came  to 
him  and  requested  him  to  indorse  for  him  a 
note  in  part  renewal  of  the  $4,500  note,  upon 
the  faith  of  the  same  bank  stock  as  collateral 
for  his  indemnity;  and  that  in  that  month, 
upon  the  agreement  with  Blackford  that  he 
should  hold  the  bank  stock  for  his  indemnity, 
he  did  indorse  Blackford's  note  for  $2,000,  at 
00  days,  with  the  understanding  that  he  would 
continue  to  indorse  for  him  to  the  amount  of 
$2,500,  the  par  value  of  the  bank  stock,  in 
such  amounts  as  Blackford  would  from  time 
to  time  request  He  further  says  that,  at  the 
time  of  the  original  pledging  of  the  bank 
stock  to  P.  G.  Van  Winkle,  the  certificate  of 
stock  was  handed  to  him  (W.  W.  Van  Win- 
kle), he  being  then  a  clerk  or  assistant  in  the 
ofllce  of  P.  G.  Van  Winkle,  and  that  it  had 
ever  since  remained  in  bis  possession.  He 
claims  that,  in  pursuance  of  the  agreement 
between  him  and  Blackford,  he  continued  to 
indorse  for  the  latter,  and  at  the  time  of 
Blackford's  failure,  in  1S76,  he  was  liable  as 
Buch  indorser  for  three  notes,  one  at  90  days, 
for  $350,  dated  December  9,  1875,  another  at 
«0  days,  for  $600,  dated  February  17,  1876, 


and  another  at  75  days,  for  $1,200,  dated  Jan- 
uary 15,  1876,  and  was  compelled  to  pay,  on 
account  of  said  notes,  the  sum  of  $2,150. 
Copies  of  these  three  notes,  and  of  the 
checks  given  in  payment  thereof,  are  filed  as 
exhibits  with  W.  W.  Van  Winkle's  deposi- 
tion. He  files,  also,  copy  of  account  of  Fh:st 
National  Bank  with  him  as  administrator, 
taken  from  the  passbook,  showing  that  from 
1872  to  1876  he  deposited  the  dividends  on 
the  bank  stock,  amounting  to  $1,200^  in  his 
name  as  administrator,  and  paid  nearly  all 
of  them  out  by  check  to  J.  G.  Blackford. 
Blackford  having  failed  in  1876,  and  made  an 
assignment  for  the  benefit  of  his  creditors, 
fixing  the  liability  upon  W.  W.  Van  Winkle 
to  pay  the  notes  indorsed  by  him,  he  says  he 
agreed  about  that  time  with  Blackford  that 
he  would  take  the  bank  stock  at  $3,000.  In 
pursuance  of  that  agreement,  he  wrote  out  a 
form  of  transfer  of  the  stock  to  himself,  un- 
der date  of  October  11,  1878,  and  signed  it  as 
administrator  of  P.  G.  Van  Winkle,  and,  in 
pursuance  thereof,  the  stock  was  transferred 
to  him  upon  the  books  of  the  bank.  After 
1876,  Van  Winkle  appropriated  the  dividends 
on  the  stock  to  his  own  use.  J.  W.  Leese, 
cashier  of  Parkersbui^  National  Bank,  tes- 
tifies that  on  November  22,  1871,  a  60-day  , 
note  for  $4,500,  made  by  Blackford  and  in- 
dorsed by  P.  G.  Van  Winkle,  was  discounted, 
and  the  money  used  by  Blackford.  It  fell 
due  January  24,  1872,  when  Blackford  dis- 
counted his  note  at  60  days  for  $2,500,  in- 
dorsed by  P.  G.  Van  Winkle,  and  the  pro- 
ceeds were  placed  to  his  credit,  and  paid  the 
$4,500  note  by  his  check.  The  $2,500  note 
was  paid  by  Blackford,  March  25,  1872,  on 
which  date  there  was  placed  to  Blackford's 
credit  a  60-day  note  for  $2,000,  made  by 
Blackford  and  indorsed  by  W.  W.  Van  Win- 
kle. On  May  25,  1872,  the  $2,000  note  was 
paid  by  Blackford,  and  a  note  for  $1,500, 
made  by  him  and  indorsed  by  W.  W.  Van 
Winkle,  was  placed  to  his  credit.  On  July 
27, 1872,  the  $1,500  note  was  paid,  and  a  note 
for  $1,000,  indorsed  by  W.  W.  Van  Winkle, 
was  credited  to  Blackford.  On  October  8, 
1872,  the  $1,000  note  was  paid  by  Blackford, 
and  a  $600  note,  indorsed  by  W.  W.  Van 
Winkle,  was  placed' to  Blackford's  credit.  On 
December  5,  1872,  the  $600  note  was  paid, 
and  a  90-day  $500  note,  made  by  Blackford 
and  indorsed  by  W.  W.  Van  Winkle,  was 
placed  to  the  credit  of  Blackford,  and  paid 
by  Blackford  March  8,  1873.  0.  A.  Bukey, 
assistant  cashier  of  the  same  bank,  testifies 
to  numerous  notes  handled  by  that  bank, 
made  by  Blackford  and  indorsed  by  W.  W. 
Van  Winkle,  in  the  years  1874-75,  all  of 
which  were  paid  by  Blackford,  except  the 
$350  note,  dated  December  9, 1875,  which  was 
paid  by  Van  Winkle  in  1876,  The  other  two- 
notes  paid  by  him  as  indorser  were  handled 
in  the  Second  National  Bank  of  Parkersburg. 
Mr.  Van  Winkle  testifies  that  from  March  13 
to  June  13,  1874,  his  indorsements  for  Black- 
ford amounted  to  $6,500,  and  on  the  latter 
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date  he  Indorsed  a  74'day  note  for  $4,000  for 
Blackford.  The  amount  charged  to  the  es- 
tate of  P.  G.  Van  Winkle  on  account  of  the 
$4,000  note  of  May  2,  1870,  Is  $3,588.71,  with 
interest  thereon  from  February  23,  1876,  to 
April  2,  1876,  amounting  to  $29.91  making  a 
total  of  $3,619.62.  Against  this.  Commission- 
er Snodgrass  charged  the  administrator  with 
$3,000,  the  value  of  the  bank  stock,  and 
$198.27  received  by  the  administrator  from 
the  assignee  of  J.  G.  Blackford,  being  32  per 
cent  dividend  on  $619.62,  the  balance  due  on 
the  $4,000  note,  after  crediting  thereon  the 
$3,000,  makhig  In  all  $3,198.27,  as  a  credit  up- 
on the  amount  paid  by  the  Van  Winkle  estate 
on  account  of  the  $4,000  note,  leaving  the 
loss  to  the  estate  $421.35. 

Independently  of  the  testimony  of  the 
plaintiff,  there  is  enough  evidence  in  this  rec- 
ord to  warrant  the  finding  that  the  bank 
stock  was  held  by  P.  G.  Van  Winkle,  not  ab- 
solutely, but  as  collateral.  It  was  transfer 
red  to  him  on  the  very  day  on  which  he  In- 
dorsed the  $4,500  note.  P.  G.  Van  Winkle 
is  shown  by  his  books  to  have  been  a  very 
careful  man  and  an  accurate  and  systematic 
bookkeeper,  and  his  books  do  not  disclose 
any  investment  by  him  at  any  time  In  the 
,  stock  of  that  bank,  although  they  do  show 
all  his  investments  in  other  stocks  and  bonds. 
From  the  death  of  P.  Q.  Van  Winkle,  early 
in  1872,  until  the  failure  of  Blackford,  early 
in  1876,  a  period  of  four  years,  during  all 
which  time  Blackford  was  transacting  a 
large  business  and  handling  large  amounts  of 
money  and  property,  and  during  which,  as  in- 
dicated by  the  evidence,  nobody  suspected 
that  there  was  any  danger  of  his  becoming 
insolvent,  the  dividends  on  the  stock  were 
paid  to  him  by  W^  W.  Van  Winkle,  the  ad- 
ministrator, who,  having  been  in  the  office 
of  Mr.  Van  Winkle  for  several  years,  un- 
doubtedly had  some  knowledge  of  his  rela- 
tions to  Blackford  and  the  status  of  that 
Jtock.  Commissioner  Snodgrass,  the  county 
court,  and  the  circuit  court  have  all  found 
and  held  that  the  stock  was  collateral  in  the 
hands  of  P.  G.  Van  Winkle,  and  not  his  prop- 
erty absolutely,  and  the  facts  herein  stated 
as  disclosed  by  the  record.  Independently  of 
(he  testimony  of  the  plaintiff  concerning  any 
ipersonal  transaction  between  him  and  P.  G. 
Van  Winkle  or  between  him  and  J.  G.  Black- 
ford, are  sufficient  to  support  that  finding. 
There  is  no  evidence  against  it,  except  that 
at  the  time  of  the  death  of  P.  G.  Van  Winkle 
the  stock  stood  on  the  books  of  the  bank  in 
his  name,  which  fact  is  clearly  insufficient 
to  overcome  the  Inference  arising  from  the 
other  facts,  with  which  it  is  also  perfectly 
consistent  Jones,  Pled,  ft  Col.  Secu.  8  153. 
Either  as  collateral  in  Van  Winkle's  hands, 
or  as  his  own  property,  the  stock  would 
properly  have  stood  in  his  name  on  the  trans- 
fer book. 

The  only  circumstance  in  the  record  from 
which,  in  the  absence  of  anything  to  the  con- 
crary,  it  might  possibly  be  inferred  that  that 


bank  stock  was  pledged  for  the  payment  of 
the  $4,000  note,  as  well  as  the  $4,500  note,  is 
the  application  of  part  of  the  proceeds  of 
that  stock  to  the  payment  of  said  $4,000 
note,  as  hereinbefore  shown.  This  applica- 
tion, however,  is  referable  to  a  right  on  the 
part  of  the  administrator  of  an  entirely  dif- 
ferent kind.  Blackford,  the  principal  in  the 
$4,000  note;,  was  insolvent  at  the  time  the 
application  was  made,  and  this  stock  was  a 
chose  in  action  belonging  to  Blackford's  es- 
tate, remaining  in  the  hands  of  the  adminis- 
trator of  the  estate  of  Peter  G.  Van  Winkle, 
the  surety  in  said  note.  The  insolvency  of 
Blackford,  the  principal,  conferred  upon  the 
surety  the  right  in  equity  to  withhold  and 
apply  this  stock  to  payment  of  the  debt  by 
way  of  relieving  himself  as  surety.  Mat- 
tingly  V.  Sutton,  19  W.  Va.  19.  The  act  be- 
ing attributable  to  this  right  the  inference 
that  the  application  was  made  on  the  ground 
of  the  stock  having  been  pledged  for  the 
payment  of  the  note  is  negatived.  In  addi- 
tion to  this  circumstance.  Van  Winkle  says 
he  applied  it  as  a  creditor  of  Blackford,  and 
not  as  pledgee.  He  is  certainly  competent  to 
explain  his  own  act  This  raises  the  ques- 
tion whether  the  administrator  exercised  his 
right  of  application  to  its  full  extent  and 
with  reasonable  care  and  diligence,  to  ab- 
solve the  estate  from  loss  on  account  of  said 
$4,000  note.  There  was  a  loss  of  $421.35,  as 
has  been  shown.  Did  the  administrator  give 
to  the.  estate  the  full  value  of  that  stock? 
It  seems  so.  The  commissioners,  county 
court  and  circuit  court  have  fixed  the  value 
at  $3,000.00.  On  that  valuation  it  was  pay- 
ing 8^  per  cent  at  the  time.  Van  Winkle 
says  that  was  the  market  price,  and  the 
statement  stands  unchallenged.  But  any 
dividends  accrued  or  remaining  in  his  hands 
when  the  Blackford  failure  came  were  equal- 
ly applicable  in  the  same  right  The  last 
dividend  shovm  to  have  been  paid  to  Black- 
ford was  the  May  dividend  of  1875.  An- 
other, amounting  to  $125,  was  received  in 
November  of  that  year,  and  the  failure  seems 
to  have  occurred  between  that  date  and  May, 
1876,  when  the  next  dividend  accrued,  for 
on  March  11,  1876,  Van  Winkle  paid  off,  with 
his  individual  check,  one  of  the  notes  on 
which  he  was  indorser  for  Blackford.  As  to 
the  exact  date  of  the  failure,  the  testimony 
is  silent  Hence  the  best  evidence  of  the 
time,  as  related  to  dividend  accruals,  is  the 
circumstance  of  payment  of  the  note  above 
referred  to.  Van  Winkle  says  the  failure 
occurred,  and  be  took  and  held  the  stock 
in  his  own  right  in  1876.  So  it  must  have 
been  after  the  receipt  of  the  dividend  of  No- 
vember, 1875,  and  before  that  of  May,  187& 
Clearly,  therefore,  the  administrator  ought  to 
be  charged  with  the  $125  dividend  of  Novem- 
ber, 1875,  which  he  did  not  pay  to  Blackford 
nor  charge  himself  with. 

In  immediate  connection  with  the  forego- 
ing, relating  to  the  bank  stock,  arises  the 
contention  that  the  administrator  failed  to 
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collect  from  tho  assignee  of  J.  G.  Blackfoid 
tbe  full  amoimt  of  what  belonged  to  the  P. 
O.  Van  Winkle  estate,  as  its  share  of  the 
assets  of  J.  G.  Blackford,  upon  the  pro  rata 
dlstiibntion  thereof.  The  amount  charged 
to  the  administrator  as  haying  been  receiv- 
ed from  the  assignee  is  $198.27,  being  a  dlyf- 
dend  on  Blackford's  llabiliUes,  but  it  is  in- 
sisted that  the  whole  amount  due  upon  the 
note,  without  deducting  the  value  of  the 
stock,  should  have  been  put  in  against  the 
Blackford  assets,  reserving  the  stock  to  pay 
the  balance,  after  applying  the  amount  re- 
ceived in  the  pro  rata  distribution  of  the 
general  assets.  In  the  first  Instance  that 
'  was  done.  W.  W.  Van  Winkle  combined  the 
amounts  due  to  himself  individually,  |2,157.- 
15,  less  1400,  agreed  value  of  the  Little  Kana- 
wha Navigation  Company  bonds,  leaving  $!,• 
757^5,  and  to  himself  as  administrator  of 
Rathbone  Van  Winkle,  on  account  of  the 
$4,000  note,  $3,589.71,  making  a  total  of  $5,- 
846.86,  on  which  he  received  a  82  per  cent 
dividend  from  the  assets  of  Blackford— $1,- 
710.98.  Afterwards,  he  and  the  assignee 
came  to  the  conclusion  that  the  value  of  the 
bank  stock  should  liave  been  deducted  and 
the  dividend  computed  on  the  balance^2,- 
846.86--6howing  an  excess  of  $960  paid  by 
the  assignee  to  Van  Winkle  on  account  of 
the  two  claims,  on  which  interest  had  ac- 
crued to  the  amount  of  $816.40,  making  a  to- 
tal due  from  Van  Winkle  to  the  assignee  of 
$1,776.40.  They  also  found  an  additional 
dividend  of  $830.58,  due  on  the  two  claims, 
which  was  credited  on  the  excess  and  inter- 
est; leaving  a  balance  of  $1,445.87,  which 
was  paid  by  Van  Winkle  to  the  assignee. 
By  the  general  rule  in  equily,  the  pledgee 
may  prove  his  whole  claim  against  the  pledg- 
or's estate  in  insolvency  without  deducting 
the  value  of  his  security.  Jones,  Pled,  ft  Got 
Seen,  f  587;  Lewis  v.  U.  S.,  92  U.  S.  618,  28 
L.  Bd.  513;  Merrill  v.  Bank,  178  U.  S.  181, 
19  Sup.  Gt  860,  43  L.  Ed.  640;  Mason  v. 
Bogg,  2  Mylne  ft  Craig,  443.  But  this  prin- 
ciple is  not  applicable  here.  The  security 
had  been  converted  into  money,  or,  at  least. 
Its  value  had  been  ascertained  and  applied 
in  satisfaction  pro  tanto  of  the  debt,  and  the 
creditor  could  prove  only  the  balance  due 
against  the  assets  of  the  insolvent  debtor. 
Jones,  Pled,  ft  Col.  Seen,  f  587;  Midgeley  v. 
Slocomb,  32  How.  Prac.  423. 

As  to  the  bonds  of  the  Little  Kanawha 
Navigation  Company,  which  by  some  means 
came  into  the  hands  of  the  plaintiff  from  J. 
G.  Blackford,  there  is  not  a  particle  of  evi- 
dence that  they  ever  belonged  to  the  estate 
of  P.  G.  Van  Winkle,  or  that  they  were  held 
as  collateral  by  him,  or  for  the  $4,000  note 
upon  which  he  was  surety  for  Blackford.  It 
only  appears  that  they  were  in  the  hands  of 
the  plaintiff,  and  that  he  credited  $400,  as 
their  agreed  value,  upon  the  amount  due  him 
by  reason  of  his  having  paid  the  three  notes 
of  Blackford  upon  which  he  was  indorser. 
That  ii  in  no  sense  an  admission  that  they 


were  in  any  way  applicable  to  the  payment 
of  the  $4,000  note,  and  there  is  no  evidence 
that  they  were  so  applicable.  Hence  the 
court  properly  disallowed  the  claim  of  the 
appellants  made  in  reference  to  them. 

Only  one  other  item  remains  to  be  consid- 
ered. On  the  18th  day  of  October,  1888,  a 
decree  was  made  by  the  circuit  court  of  Wood 
county,  in  a  suit  brought  to  sell  real  es- 
tate of  the  Rathbone  Van  Winkle  heirs,  re- 
citing that  certain  real  estate,  belonging  to 
the  estate  of  P.  G.  Van  Winkle,  in  which 
said  heirs  were  interested,  had  been  sold  for 
the  sum  of  $1,650,  out  of  which  W.  W.  Van 
Winkle  had  received,  as  special  commissioD- 
er,  the  sum  of  $220  as  the  share  of  said 
hejrs,  and  that  the  estate  of  P.  G.  Van  Winkle, 
of  which  he  was  administrator,  having  also 
sole  charge  of  the  real  estate,  was  indebted 
to  him  in  the  sxma  of  $982.30,  for  money  nec- 
essarily paid  out  tar  taxes,  repairs  to  build- 
ings, and  insurance  in  excess  of  the  receipts 
from  rents,  of  which  $327.43  was  charged 
to  said  heirs,  and  (Bering  that  he  retain 
said  sum  of  $220  and  apply  it  as  a  credit 
upon  said  sum  of  $327.43.  The  refusal  of 
the  court  to  charge  W.  W.  Van  Winkle  with 
this  sum  is  assigned  ap  error.  All  that  can 
be  said  of  this  decree  is  that  it  gave  the 
plaintiff  the  right  to  retain  the  $220  and 
apply  it  as  a  credit  as  thereio  stated.  It 
does  not  show  that  he  did  so,  not  is  there 
anything  in  this  record  which  shows  it.  He 
swears  that  the  money  was  not  retained  by 
him,  but  was  paid  out  and  expended  in  this 
suit  and  in  the  improvement  of  the  estate 
of  these  appellants.  Whether  he  did  retain 
the  money  which  'he  was  so  authorized  to 
retain  is  the  vital  question.  The  real  estate 
account  and  settiement,  made  by  Commis- 
sioner Snodgrass  and  approved  by  the  court, 
shows  neither  a  charge  nor  a  credit  relating 
to  the  transactions  under  the  decree  of  Oc- 
tober 18,  1888.  If  it  were  shown  that  the 
plaintiff  retahied  out  of  the  $372,  this  $220, 
he  ought  to  be  charged  with  it  here,  other- 
wise he  ought  not  to  be  so  charged.  He 
says  he  did  not  so  retain  it,  but  paid  out 
the  whole  amount  for  the  benefit  of  said 
hehrs,  and  his  testimony  is  uncontradicted. 
There  being  no  dispute  about  the  indebted- 
ness to  the  plaintiff  on  account  of  his  serv- 
ices and  expenditures  in  caring  for  the  real 
estate,  the  burden  is  upon  the  appellants  to 
show  payment,  and  they  have  clearly  failed 
to  show  that  said  sum  of  $220  was  actually 
applied  on  that  indebtedness.  They  have 
only  shown  that  his  right  to  do  so  was  ad- 
judicated. Had  the  parties  who  were  enti- 
tied  to  the  fund  been  adults,  that  right  would 
have  existed  without  adjudication,  and  the 
adjudication  was  no  doubt  asked  for  the  sole 
reason  that  they  were  infants,  and  the  fund 
belonged  to  the  corpus  of  their  estate,  and 
could  only  be  exx)ended  upon  an  order  of  rhe 
court 

Two  errors  have  been  noted,  either  of 
which  is  sufficient  to  reverse  the  decree.    A 
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more  seriaus  one,  however,  remains  to  be 
indicated.  Taking  the  report  of  Commission- 
er Snodgrass,  which  disallowed  to  the  ad- 
ministrator his  claim  for  commission  for  the 
first  year,  amounting  to  $2,315.77,  as  the 
basis  of  its  action,  the  circuit  court  gave 
credit  for  said  sum  on  the  amount  found  due 
by  said  c(Hnmissioner  from  the  administra- 
tor to  the  estate-44,118.86.  This  sum  in- 
cluded $1,189.62  charged  against  the  adminis- 
trator as  interest.  Had  the  court  gone  back 
and  credited  said  commissions  in  the  first 
year  of  the  account  in  the  statement,  there 
would  have  been  no  balance  of  $2,197.17 
against  the  administrator,  for  that  year,  on 
which  to  charge  Interest  And  if,  after  giv- 
ing credit  there  for  the  commission,  the  court 
had  restated  the  whole  account  for  subse- 
quent years,  it  Is  not  likely  that  the  close 
of  it  would  have  contained  any  interest  char- 
ged against  the  administrator  of  any  conse- 
quence. We  now  find  and  hold  that,  Instead 
of  allowing  $2,315.77  as  commission,  the  cir- 
cuit court  should  have  given  credit  for  $1,- 
882.44,  and  this  sum  should  be  credited  In 
the  account  for  the  first  year  of  the  adminis- 
tration, and  the  whole  account  reformed  and 
restated.  This  commission  was  earned  in  the 
first  year,  and  should  be  credited  as  of  that 
year.  All  the  forms  of  statements  in  the 
settlements  of  administration  accounts,  found 
in  the  books,  show  credits  for  commissions 
In  the  years  in  which  they  were  earned.  4 
Min.  Ins.  1500.  The  hardship  and  Injustice 
of  postponing  such  credits  until  final  settle- 
ment is  too  api>arent  to  require  an  argument 
to  show  It  As  the  item  of  $125  became 
chargeable  to  the  administrator,  apparently, 
before  May,  1876,  it  should  be  entered  In 
the  account  for  the  year  ending  May  18, 
1876.  The  item  of  $850  paid  on  account  of 
the  debt  due  to  the  sinking  fund  of  the  city 
of  Parkersburg  should  be  entered  as  of  July 
18,  1881. 

As  the  case  is  to  be  remanded  for  re- 
statement of  the  account,  the  principles  gov- 
erning the  allowance  of  interest  in  such  ac- 
counts will  be  set  out,  and.  In  connection 
therewith,  an  additional  assignment  of  er- 
ror will  be  disposed  of.  When  the  personal 
representative  is  not  in  default,  although 
there  is  a  balance  against  him  in  favor  of 
the  estate,  the  Interest  on  the  balance  is  not 
carried  Into  the  account,  but  stands  over  un- 
til final  settlement,  or  until  sufficient  dis- 
bm'sements  have  been  made  to  discharge  it, 
after  the  balance  of  principal  against  him 
has  been  extinguished.  3  Min.  Ins.  641. 
This  Is  the  method  followed  by  Oommlssion- 
er  Snodgrass  in  his  report  In  restating  the 
account,  a  different  rule  is  to  be  applied. 
The  administrator  should  have  separated 
from  his  general  account  the  accounts  of  pay- 
ments, to  legatees  and  distributees,  long 
before  he  made  bis  settlement,  as  it  does  not 
appear  that  the  existence  of  any  debts  pre- 
vented his  doing  so.  Therefore  he  ought  to 
settle  under  the  rule  of  debtor  and  cred- 


itor, charging  interest  on  money  due,  and 
applying  payments  to  the  liquidation  of  the 
Interest  first,  and  then  of  the  principal.  Gar- 
rett V.  Carr,  3  Leigh,  416;  Handly  v.  Snod- 
grass, 9  Leigh,  484;  3  Min.  Ins.  642.  If  a 
balance  shall  appear  at  any  time  in  favor  of 
the  administrator,  the  same  rule  is  to  be  ap- 
plied. 3  Min.  Ins.  641.  Nothing  appears  in 
the  case  calling  for  the  application  of  the 
rule  of  compound  Interest  against  the  admin- 
istrator. He  is  so  charged  when  he  uses  the 
money  of  the  estate  In  trade  and  will  not  dis- 
close the  profits  he  has  made,  or  where  the 
fund  is  directed  to  be  laid  out  to  accumulate, 
or  where  he  has  acted  as  quasi  guardian  as 
well  as  executor.  3  Min.  Ins.  640,  642.  The 
plaintiff  has  not  used  the  funds  of  the  es- 
tate in  trade.  By  the  second  and  third  claus- 
es of  the  will,  two  separate  funds  of  $5,000 
each  were  directed  to  be  Invested  "in  some 
safe  public  bonds  or  securities,  bearing  at 
least  six  per  centum  annual  interest,"  or 
deposited  in  some  trust  company  reported  to 
be  solvent,  the  interest  on  which  was  to  be 
paid  to  the  testator's  two  sisters  during  tlieh* 
natural  lives,  and  after  their  deaths  the 
principal  sums  were  to  fall  into  and  con- 
stitute a  part  of  the  residuum  of  the  estate. 
This  direction  of  the  will  was  not  strictly  ob- 
served, and  it  is  urged,  for  this  reason,  not 
only  that  compound  interest  should  be  char- 
ged against  the  administrator,  but  that  he 
should  be  compelled  to  account  also  for  al- 
leged resultant  losses.  By  way  of  compli- 
ance, $10,000  in  railroad  bonds  were  set 
apart  and  held  for  the  purposes  aforesaid. 
Soon  afterwards,  one  set  of  these  bonds,  part 
of  which  constituted  one  of  the  $5,000  funds, 
greatly  depreciated  in  value,  something  like 
52  per  cent,  as  a  result  of  the  panic  of 
1873.  These  were  bonds  in  which  the  ad- 
ministrator found  his  testator's  funds  al- 
ready invested.  He  could  not  foresee  the 
panic  of  the  following  year.  He  might  well 
have  assumed  that  the  testator  himself  con- 
sidered them  a  safe  investment  A  short 
time  before  his  death,  some  time  in  the  fall 
of  1871,  he  exchanged  United  States  bonds 
for  these  railroad  bonds,  $20,000  of  Cincin- 
nati, Baltimore  &  Ohio  Railroad  bonds,  and 
$20,000  of  Central  Railroad  of  Iowa  bonds. 
These  bonds  constituted  by  far  the  larger 
part  of  the  solvent  personal  estate.  There 
was  but  little  cash.  To  have  followed  strict- 
ly the  directions  of  the  will,  it  would  have 
been  necessary  to  convert  $10,000  of  the 
bonds  or  of  other  assets  into  cash  and  change 
the  investment  Whether  that  could  have 
been  done  before  the  Central  Railroad  of 
Iowa  bonds  depreciated  is  not  shown.  It 
may  have  been  practicable,  and  it  may  not 
have  been.  The  sequel  shows  they  were  not 
as  good  as  the  Cincinnati,  Baltimore  &  Ohio 
bonds,  but  there  Is  nothing  here  to  Indicate 
that  there  was  not  ground,  at  the  time  they 
were  set  apart,  for  considering  them  equally 
as  good.  Considering  them  good,  W.  W. 
Van  Winkle  took  his  own  legacy  of  $2,000 
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in  tbem.  It  Is  not  the  case  of  a  requirement 
to  invest  actual  casb,  for  the  testator  did 
.not  leave  as  much  as  $5,000  in  cash,  nor 
could  his  debts  have  been  paid,  and  these 
two  funds  invested  as  directed  by  the  will, 
without  converting  some  of  the  bonds  or  oth- 
er property  into  cash.  Not  only  was  It  nec- 
essary to  do  this  in  order  to  comply  with  the 
direction  found  in  the  will,  but  an  invest- 
ment in  safe  public  bonds  or  securities  bear- 
ing at  least  6  per  cent  Interest  must  have 
been  found.  It  may  be  that  such  opportu- 
nities were  at  hand,  but  there  Is  nothing  in 
this  record  to  show  it,  or  that  the  railroad 
bonds  could  have  been  readily  converted. 
An  executor  or  administrator  is  not  to  be 
charged  with  losses,  nor  with  compound  in- 
terest, unless  guilty  of  negligence  or  miscon- 
duct Hooper  v.  Hooper,  32  W.  Va.  541,  9  S. 
R  937;  Holt  v.  Holt,  46  W.  Va.  397,  35  S.  B. 
19.  Prima  facie,  he  is  chargeable  with  all 
the  assets  undoubtedly,  and  must  account  for 
them,  but  if  he  account  by  showing  a  loss, 
\7hlcll  he  could  not  have  prevented  by  the 
exercise  of  due  diligence  and  vigilance,  he 
thereby  discharges  himself  as  to  the  assets 
lost  3  Min.  Ins.  634; .  Evans  v.  Shroyer,  22 
W.  Va.  581;  Reitz  v.  Bennett,  6  W.  Va.  417; 
Cavendish  v.  Fleming,  3  Munf,  198.  Some 
of  the  authorities  say  he  is  not  to  be  char- 
ged with  a  debt  not  collected  unless  it  is 
shown  that  it  has  been  lost  by  his  negli- 
gence. Under  the  circumstances  shown  by 
this  record,  it  cannot  be  said  or  held  that 
the  losd  on  account  of  the  bonds  is  due  to  the 
negligence  of  the  administrator.  The  stat^ 
ment  of  the  account  shows  that  ,the  bonds 
of  the  Central  Railroad  of  Iowa  were  char- 
ged off  early  in  1874,  as  being  in  default  of 
interest  and  of  no  salable  value.  How  could 
the  administrator  have  foreseen  this?  It 
was  a  result  of  a  great  financial  panic  which 
suddenly  swept  over  the  whole  country, 
spreading  financial  havoc  and  ruin  on  every 
hand.  Who  can  say  that  he  could  have  con- 
verted them  into  safe  bonds,  or  into  cash, 
within  the  short  time  allowed  him,  without 
sacrifice?  It  is  not  to  be  assumed  that  this 
could  have  been  done.  The  occasion  of  the 
loss  was  a  great  public  calamity.  By  ex- 
treme wariness  and  caution  its  effect  might 
have  been  avoided,  not  because  the  disaster 
was  foreseen  or  anticipated,  for  that  was 
Impossible,  but  merely  by  extreme  caution, 
which  the  law  does  not  require.  As  to  com- 
pound interest,  an  executor  acting  as  a  de 
facto  guardian,  under  a  will  requiring  him  to 
invest  a  fund  for  accumulation  or  to  pay 
interest  to  some  designated  person,  is  charge- 
able with  compound  interest  when  he  falls 
to  so  Invest  it  and  uses  the  money  himself. 
Is  there  any  rule  under  which  he  is  to  be  so 
charged  for  mere  failure  to  invest  in  the  par- 
ticular class  of  securities,  or  in  the  mode,  in- 
dicated by  the  testator?  No  such  rule  has 
been  produced,  or  found.  In  case  of  negli- 
gent loss  of  the  fund,  he  probably  would  be, 
but  sucn  question  does  not  arise  here. 


In  the  brief  of  counsel  for  appellant  there 
are  some  references  to  alleged  errors  in  the 
report  of  Commissioner  Clemens.  That  is 
not  the  report  upon  which  the  decree  com- 
plained of  is  baaed.  Nor  are  the  supposed 
errors  referred  to  attributable  to  the  cause 
assigned.  In  one  the  estate  is  credited  with 
$265.65  as  interest  received,  and  then  char- 
ged with  $243.82  as  interest  paid  out  The 
difference  is  the  commission,  and  not  inter- 
est The  same  is  true  of  the  other  item  com- 
plained of— $296.69  interest  received,  and 
$281.06  interest  disbursed— the  dl^Terence  be- 
ing practically  the  amount  of  commission. 
Evidentiy,  there  is  an  error  In  the  calcula- 
tion. The  disbursement  was  clearly  intend- 
ed to  be  the  amount  received,  less  the  com- 
mission. 

Another  apparentiy  groundless  complaint 
in  the  brief  filed  for  appellant  M.  C.  Van 
Winkle  says  compound  interest  is  allowed 
in  the  real  estate  account,  because  it  is  made 
up  with  annual  rests.  A  hasty  examination 
of  it  reveals  no  charge  of  interest  upon 
interest,  though  made  with  annual  rests. 
Against  each  charge  of  interest,  on  an  an- 
nual balance,  credits  of  rents  received,  large- 
ly exceeding  the  interest,  appear  to  have 
been  entered,  and  the  interest  charges  thus 
extinguished  under  the  partial-payment  rule. 
But  if  there  is  any  compound  Interest  in  the 
account,  it  should  be  expunged. 

It  is  urged  in  the  brief  that  this  court  en- 
ter a  decree  finally  settling  this  case,  but 
counsel  for  appellant  asks  the  court  to  go 
back  Into  the  account  and  apply  the  two 
sums,  in  respect  to  which  there  is  error  in 
the  decree,  so  as  to  show  the  final  result 
This  work  properly  belongs  to  a  commission- 
er, and  counsel,  by  agreement,  cannot  im- 
pose it  upon  the  court  It  Is  manifest  that 
no  proper  decree  can  be  entered  without  a 
restatement  of  the  account  upon  the  princi- 
ples herein  stated.  For  this  purpose,  the 
cause  must  be  remanded,  and,  in  restating 
the  account,  the  report  of  Commissioner 
Snodgrass  is  to  be  taken  as  the  basis,  and 
altered  according  to  the  findings  and  direc- 
tions herein  given. 

For  these  reasons,  the  decree  is  reversed, 
and  the  cause  remanded  to  the  circuit  court 
of  Wood  county  to  be  further  proceeded  in 
according  to  the  principles  here  stated,  and, 
further,  according  to  the  rules  and  principles 
governing  courts  of  equity. 


(64  W.  Va.  608) 
tVALDRON  V.  HARVEY  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia, 
Feb.  9,  1904.) 

PARTITION— SAUB  FOR  COST&-DECRBB-VALID* 
ITY— PRAYER  FOR  RELIEF  —  EQUITY  —  JURIS- 
DICTION—MARRIED WOMAN— SALE  OF  REAL- 
TY—VOID DECREBr-COLLATERAL  ATTACK- 
PARTIES  IN  PARTITION— ESTOPPEL— LACHES 
—ADVERSE  POSSESSION— COLOR  OF  TITLE- 
TAXES— PAYMENT. 

1.  Upon  a  bill  purely  and  only  for  partition 
of  land  in  Icind  between  parceners,  asking  no 
sale  for  costs,  or  other  causey  there  can  be  no 
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rale  for  costs,  and  a  decree  of  sale  is  void,  not 
simply  erroneous.  A  sale  and  conyeyance  ander 
It  confer  no  title. 

2.  Where  there  is  no  pleading  to  warrant  a 
decree,  or  part  of  a  decree,  the  decree,  or  such 
part  of  it,  is  not  merely  yoidable,  but  yoid, 
as  it  is  not  on  matter  in  issue. 

3.  Where  the  subject-matter  and  purpose  and 
nature  of  a  suit  are  such  as  not  to  warrant  a 
giyen  decree,  but  the  decree  is  foreign  thereto, 
It  is  null  and  yoid. 

4.  A  prayer  for  general  relief  will  authorize  a 
decree  upon  matter  of  the  bill,  though  such  de- 
cree is  not  asked  by  a  prayer  for  specific  relief; 
but  not  uuless  the  matter  of  the  blU  warrants 
the  decree  in  law. 

6.  While  a  court  of  equity  haying  jurisdic- 
tion for  one  purpose  may  go  on  and  giye  full 
relief  as  to  all  matters  comprehended  under  the 
allegations  of  fact  in  the  pleadings,  yet  it  is 
limited  in  Its  relief  to  the  allegations  of  the 
bill  or  other  pleading,  and  cannot  decree  be- 
yond their  scope. 

6.  After  a  final  decree  at  one  term,  giying 
the  full  relief  warranted  by  the  facts  stated  in 
the  bill,  the  case  is  ended,  and  oat  of  court, 
and  the  court  has  no  further  jurisdiction  of  the 
subject-matter  or  parties,  and  all  orders  and 
decrees  at  S  later  term  are  null  and  yoid. 

7.  A  decree  selling  in  fee  land  of  a  married 
woman,  not  separate  estate,  for  debt  made  dur- 
ing coyerture,  is  wholly  yoid,  and  passes  no 
title.  A  decree  selling  m  fee  the  separate  es- 
tate land  of  a  married  woman  for  a  debt  made 
during  coyerture  and  before  chapter  8,  p.  6b 
Acts  1893  (Code  1809,  c.  66,  |  &),  is  wholly 
yoid,  and  passes  no  title. 

8.  A  decree  which  is  yoid,  not  merely  errone- 
ous, may  be  attacked  directly  by  appeal  or  bill 
of  reyiew  or  by  collateral  attack. 

9.  In  a  suit  purely  for  partition  of  land,  un- 
less a  sale  and  distribution  of  its  proceeds  are 
sought,  a  trustee  and  creditor  in  a  deed  of  trust 
are  not  necessary  parties. 

10.  A  married  woman  cannot  lose  her  laud, 
separate  or  not  separate  estate,  by  estoppel  by 
conduct  (in  pais)  without  actual  fraud,  if  e^en 
by  it. 

11.  One  cannot  lose  yested  title  to  land  by 
oral  admission  that  it  is  the  property  of  another. 

12.  Lraches  cannot  be  imputed  to  a  married 
woman  to  defeat  her  suit  for  land  not  her  sep- 
arate estate. 

13.  Laches  will  not  defeat  a  suit  for  land  when 
the  adyerse  claimant  is  not  in  actual  posses- 
sion. 

14.  Where  one  is  yested  with  legal  title  to 
land,  laches  will  not  defeat'  a  suit  for  it  when 
the  ri^ht  is  yet  not  barred  by  the  statute  of 
limitation  applicable  to  it. 

15.  Adyerse  possession  of  a  married  woman's 
laud,  not  her  separate  estate,  beginning  during 
coverture  and  continuing  for  the  term  of  the 
statute  of  limitations,  will  bar  the  wife's  and 
husband's  right  during  coyerture;  but,  though 
the  right  during  coverture  is  barred,  the  wife, 
or  those  claiming  under  her,  has  five  years 
after  the  coverture  ends  to  sue  for  the  land. 

16.  Waldron  has  actual  possession  of  a  tract 
of  her  laud,  and  Nighbert  has  actual  posses- 
sion of  a  tract  of  his  land.  A  part  of  Wal- 
dron's  land  is  sold  under  a  decree  yoid,  not 
merely  yoidable,  and  is  purchased  by  Nighbert. 
The  part  sold  adjoins  the  land  of  Nighbert, 
and  also  the  remaining  land  of  Waldron.  Nei- 
ther ever  has  actual  possession  within  the  part 
so  sold.  By  law  the  constructive  actual  pos- 
session of  Waldron  oyer  the  part  sold  com- 
mencinj?  before  the  void  sale  continues  after  it, 
and  Nighbert  has  no  constructiye  actual  pos- 
session of  the  part  sold  so  as  to  be  adverse  to' 
Waldron  and  bar  Waldron's  title  by  limitatiou. 

17.  A  deed  for  land  to  a  purchaser  under  a  ju- 
dicial sale,  though  the  decree  is  without  juris- 
diction and  void,  is  color  of  title  for  adverse 
possession,  and  actual  possession  under  it  is  ad- 
verse to  the  owner  of  the  land* 


18.  Possession  by  a  purchaser  under  a  Judi- 
cial sale  not  wholly  void  is  adyerae  to  the 
owner. 

19.  Passing  the  state  title  to  forfeited  land  to 
another  claimant  under  the  Constitution,  art. 
18,  §3. 

20.  Payment  of  taxes  by  a  purchaser  under 
a  yoid  judicial  sale  Inures  to  the  benefit  of  the 
former  owner,  so  as  to  save  his  title  from  foi^ 
feiture  for  failure  to  enter  it  upon  the  tazbooka 
in  his  name. 

21.  Equity  has  jurisdiction  to  remcrye  cloud 
oyer  title  to  land  by  vacating  a  yoid  judicial 
sale  and  a  deed  under  it;  the  former  owner 
being  in  actual  possession. 

22.  A  purchaser  of  land  from  a  purchaser  un- 
der a  decree  void  for  want  of  jurisdictioa  is  not 
a  bona  fide  purchaser  without  notice.  He  is 
bound  to  know  the  want  of  jurisdiction  and  de- 
fect of  title  apparent  in  documents  under  which 
he  derives  title. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Mingo  Oonnty; 
B.  S.  Doollttle,  Judge. 

Bill  by  Hester  A.  Waldron  against  Thomas 
H.  Harrey  and  others.  Decree  for  defend- 
ants, and  plaintiff  appeals.    Beversed. 

John  W.  English  and  Robert  H.  Hoyle,  for 
appellant  John  B.  Wilkinson  and  Thos.  H. 
Harvey,  for  appellees. 

BRANNON,  J.  Oeorge  W.  Clark  died  In 
1861,  owning  a  large  tract  of  land  In  Logan 
county.  In  1885  M.  H.  Waldron  and  Hester 
A.  Waldron,  his  wife,  filed  a  bill  against 
ILuemma  dark  and  others  in  the  circuit  court 
of  Logan  county,  stating  in  it  the  death 
and  seisin  of  Clark;  that  be  left  a  widow, 
Luemma  Clark,  and  three  children.  Hester 
A.,  John  B.,  and  Jane  Clark;  that  Hester  A. 
Clark  bad  'married  M.  H.  Waldron,  and  Jane 

had  married Waller,  and  died  leaving 

one  child,  George  B.  Waller.  The  bill  prayed 
that  the  widow's  dower  be  assigned,  and  the 
land  divided  between  the  three  heirs.  The 
bill  contained  the  common  prayer  for  general 
relief.  A  decree  was  made  at  April  term, 
1886,  assigning  the  widow's  dower,  and  as- 
signing to  Hester  A.  Waldron,  John  B.  Clark, 
and  George  R.  Waller  each  a  separate  parcel 
of  the  land,  and  requiring  each  heir  to  pay 
a  third  of  the  costs,  and  retiring  the  case 
from  the  docket.  tJ.  8.  Buskirk  gave  a  notice 
to  the  parties  to  the  suit  saying  that  he  was 
the  beneficiary  of  the  several  parties  entitled 
to  costs  In  the  case,  and  that  be  would  at 
the  October  term,  1886,  move  the  court  to  re- 
instate the  case  on  the  court  docket  At  that 
term  an  order  was  entered  reciting  that  as 
at  the  April  term,  1886,  the  cause  was  drop- 
ped from  the  docket  without  any  provision 
for  payment  of  costs,  "on  motion  of  the  plain- 
tiir  this  cause  is  ordered  to  be  reinstated  up- 
on the  docket  of  this  court  that  an  adjudica- 
tion and  proper  process  may  be  had  for  the 
costs  herein."  At  the  same  term  another  de- 
cree was  made  reciting  that  the  former  de- 
cree had  required  Hester  A.  Waldron,  J.  B. 
Clark,  and  George  B.  Waller  to  pay  the  costs 
equally,  and  fixing  the  amount  of  costs,  and 
decreeing  that,  unless  said  parties  should  pay 
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the  costs  and  interest,  a  special  commission- 
er shonld  sell  sufficient  of  the  land  -which  had 
been  set  apart  to  said  heirs  to  pay  the  costs 
chargeable  to  them  respectiyely.  Under  this 
decree  99  acres  of  the  tract  which  had  been 
allotted  to  Hester  A.  Waldron  was  sold,  and 
purchased  by  J.  A.  Nighbert,  and  the  sale 
confirmed  by  decree.  Nighbert's  right  pass- 
ed to  Thomas  H.  Harvey,  &  S.  Altizer,  Nicle 
Nlghbert,  and  G.  F.  Miller.  By  deed  of  trust, 
September  17, 1883,  M.  H.  Waldron  and  Hes- 
ter A.  Waldron,  his  wife,  and  John  B.  Clark 
conyeyed  to  William  Stratton,  as  trustee,  to 
secure  a  debt  to  James  A.  Nighbert,  all  their 
Interest,  then  undivided,  in  the  land  descend- 
ed to  them  from  George  W.  Olark.  In  a  suit 
to  enforce  Uens  against  John  B.  Clark  a  de- 
cree was  made  to  sell  John  B.  Clark's  tract 
allotted  to  him,  and  in  this  suit  the  said  trus- 
tee and  Nlghbert  were  parties,  and  under  the 
decree  the  tract  of  John  B.  Clark  was  sold, 
and  bought  by  Nighbert  by  decree.  That  suit 
was  brought  and  the  sale  under  it  made  be-^ 
fore  the  sale  to  Nighbert  of  the  99  acres  out* 
of  Hester  Waldron*s  land.  The  John  B. 
Clark  land  bought  by  Nighbert  adjoins  said 
99  acres.  When  Nlghbert  purchased  the 
John  B.  Clark  land,  he  at  once  took  posses- 
sion of  It,  and  yet  has  such  possession;  but 
his  possession  actual  Includes  no  part  of  the 
99  acres.  Before  George  W.  Clark's  death  he 
allotted  a  portion  to  Hester  A.  Waldron,  and 
she  and  her  husband  took  actual  possession 
of  it,  built  a  house  upon  it,  and  have  ever 
since  been  in  actual  possession;  and  the  part 
assigned  to  her  in  the  partition  included  this 
improvement,  and  ever  since  such  partition 
they  liave  continued  such  possession.  The  99 
acres  sold  from  her  is  part  of  the  tract  as- 
signed her,  and  adjoins  the  remainder  of  her 
tract;  but  she  has  never  had  actual  posses- 
sion within  the  99  acres,  if  we  can  give  it 
a  boundary.  The  said  99  acres  seems  to 
have  no  definite  boundary.  The  decree  un- 
der which  it  was  sold  prescribes  no  definite 
boundary:  simply  tells  the  commissioner  to 
sell  a  sufficient  amount  of  land  to  pay  the 
debt  The  said  99  acres  was,  for  taxation, 
deducted  from  Hester  A.  Waldron's  tract, 
and  ever  since  Nighbert's  purchase  of  it  the 
99  acres  has  been  taxed  to  Nighbert  and  those 
claiming  under  him,  and  not  to  Hester  Wald- 
ron. The  sale  to  Nighbert  of  the  John  B. 
dark  land  paid  the  deed  of  trust,  but  it  was 
not  actually  released  until  after  the  sale  of 
the  99  acres  under  the  decree.  The  said  99 
acres  is  in  a  state  of  nature.  In  the  year 
1900  Waldron  and  wife  brought  a  chancery 
suit  in  the  circuit  court  of  Mingo  county, 
wherein  the  land  now  lies,  against  Thomas 
H.  Harvey  and  others,  owning  the  99  acres 
under  Nighbert's  purchase  under  said  judi- 
cial sale,  basing  their  claim  to  relief  on  the 
theory  that  the  decree  of  sale  and  the  sale 
and  confirmation  decree  were  all  void,  and 
conferred  no  title,  because  the  court  was 
without  jurisdiction  to  make  the  decrees,  and 
praying  that  said  decrees  and  sale  and  deed 


under  them  be  set  aside  as  clouds  upon  the 
title  of  Hester  Waldron.  The  court  entered  a 
decree  denying  any  relief  to  Waldron  and 
his  wife,  and  dismissing  their  bill,  and  from 
this  decree  they  have  appealed. 

One  important  question  is  this:  The  bill 
for  partition  was  purely  and  only  a  bill  for 
partition.  It  stated  only  the  facts  that  Clark 
owned  the  land  at  his  death,  his  title,  who 
were  his  heirs,  and  that  they  were  entitled 
to  partition.  It  asked  nothing  as  to  costs,  did 
not  pray  that  they  be  charged  on  the  land 
and  that  the  land  be  sold  for  them.  The  ut- 
most the  court  could  do  on  that  bill  was  to 
divide  the  land,  order  each  party  to  pay  his 
share  of  costs  by  personal  decree,  and  per- 
haps, as  some  courts  do,  declare  such  costs  a 
lien  on  the  lands  assigned,  which  would  be 
unnecessary,  because  the  decree  personal 
would  be  a  Uen.  This  decree  did  not  declare 
the  costs  a  lien.  If  it  had  done  so,  there 
could  not  be  a  sale  for  costs  on  that  bill. 
The  decree  that  the  heirs  pay  costs  was  a 
judgment.  It  had  to  be  enforced  by  another 
bill,  because  it  did  not  exist  at  the  date  of 
the  suit,  and  the  bill  made  no  allegation  as 
to  its  payment,  and  made  no  statement  or 
prayer  as  to  costs  or  their  nonpayment. 
There  had  been  no  execution  for  such  costs. 
It  was  not  a  judgment  lien  suit  It  did  not 
seek  a  sale  of  the  land  for  any  cause.  "A 
decree  is  a  conclusion  of  law  from  pleading 
and  proofs,  and  where  there  is  a  failure  of 
either  pleading  or  proofs  there  can  be  no  de- 
cree." Keneweg  v.  Schilansky,  47  W.  Va. 
287,  84  S.  B.  773;  Vance  Shoe  Co.  v.  Haught, 
41  W.  Va.  275,  23  S.  B.  553.  A  decree,  or  any 
matter  of  a  decree,  which  has  no  matter  in 
the  pleadings  to  rest  upon,  is  void,  because 
pleadings  are  the  very  foundation  of  judg- 
ments and  decrees.  "Matters  not  charged 
in  the  bill  or  in  the  answer,  and  not  in  .issue 
in  the  cause,  are  not  proper  to  be  considered 
on  the  hearing."  Hunter  v.  Hunter,  10  W. 
Va.  321.  There  must  not  only  be  jurisdiction 
as  to  the  person  affected  by  the  decree  by 
having  him  before  the  court  by  process  or 
appearance,  but  there  must.be  jurisdiction  of 
the  matttf  acted  upon  by  having  it  also  be- 
fore the  court  in  the  pleadings.  Multitudi- 
nous cases  attest  this  elementary  axiom  of 
jurisdiction.  If  either  is  wanting,  the  de- 
cree or  judgment  is  void,  not  merely  voidable 
or  erroneous.  Hogg's  Eq.  Proced.  §  673;  Hay- 
mond  V.  Camden,  22  W.  Va.  180,  point  5; 
McCoy  V.  Allen,  16  W.  Va.  724;  Shaffer  v, 
Fetty,  30  W.  Va.  248,  4  S.  B.  278;  Bland  v. 
Stewart,  35  W.  Va.  518,  14  S.  B.  215.  Akin 
to  this  case  is  Seamster  v.  Blackstock  (Va.) 
2  S.  E.  36,  5  Am.  St  Rep.  262,  where  a  wid- 
ow sued  to  assign  dower,  making  the  heirs 
parties,  and  the  court  decreed  a  sale,  and 
the  decree  was  held  void  because  in  selling 
the  court  exceeded  its  jurisdiction.  So,  in 
Hull  V.  Hull,  26  W.  Va.  1,  and  Hoback  v. 
Miller.  44  W.  Va.  635,  29  S.  E.  1014— suits 
brought  by  widows  for  dower— sales  decreed 
were  held  absolutely  void.     Why?    Because 
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in  such  suit»  upon  such  a  cause  of  suit,  a  sale 
was  improper,  the  court  not  having  proper 
Jurisdiction  for  that  purpose.  So,  in  this 
case,  a  suit  purely  for  partition,  there  could 
be  no  sale  except  for  the  reason  that  the 
land  was  indivisible;  certainly  not  for  costs. 
In  the  cases  Just  given  there  was  more  rea- 
son to  Justify  decrees  than  in  this  case,  be- 
cause the  bills  asked  a  sale,  and  this  bill  did 
not,  and  stated  no  ground  for  sale.  You  can- 
not, in  a  suit  for  one  purpose,  decree  for  an- 
other. Billingsley  v.  Menear,  44  W.  Va.  651, 
30  8.  B.  Gl,  is  like  this  case,  in  that  the  biU 
was  good  for  part,  but  not  all,  of  the  decree. 
It  was  held  bad  as  to  the  part  not  covered 
by  the  facts  stated  in  the  bill. 

It  is  argued  that  the  prater  for  general 
relief  makes  the  decree  good  over  the  defect 
Just  stated.  This  cannot  be  so.  Under  a 
prayer  for  general  relief  you  can  get  relief 
not  specifically  asked,  provided  the  facts 
alleged  in  the  bill  and  the  nature  of  the 
case  warrant  it;  not  otherwise.  Hogg's  Eq. 
Proced.  §  105;  Vance  Shoe  Oo.  t.  Haught, 
41  W.  Va.  275,  23  S.  B.  553. 

It  is  further  argued  that,  as  the  court  had 
unquestionable  Jurisdiction  to  decree  parti- 
tion, the  sale  decree  was  warranted  by  the 
rule  that,  having  Jurisdiction  for  one  pur- 
pose, It  must  go  on,  and  give  full  relief  on 
principles  stated  in  Sinnett  v.  Gralle,  4  W. 
Va.  600;  that  is,  where  the  nature  of  the 
case  and  the  facts  given  in  the  bill  Justify 
it.  A  court  cannot  do  everything  in  a  case. 
This  case  was  only  one  for  partition.  Sale 
was  not  its  object  or  nature.  The  bill  con- 
tained nothing  to  call  for  it  That  was  not 
in  the'  issue.  "It  Is  impossible  to  concede 
that  because  A.  and  B.  are  parties  to  a  suit  a 
court  may  decide  any  matter  in  which  they 
may  be  interested,  whether  such  matter  be 
involved  in  the  litigation  or  not"  Black 
on  Judg.  241.  So  the  decree  for  sale  was 
ultra  the  case. 

Another  reason  why  the  sale  is  void  is  the 
indefinitenesB  of  the  land  sold.  It  seems 
simply  a  sale  of  99  acres  out  of  878.  No 
boundary,  no  dcyscription;  all  vague  and 
general.  Ejectment  could  not  be  maintained 
for  it,  for  it  was  agreed  in  the  present  suit 
that  it  had  never  been  surveyed,  and  that 
Its  boundaries  had  never  been  ascertained; 
and,  if  the  case  should  go  for  defendants, 
the  court  should  direct  a  survey,  and  its 
metes  and  bounds  be  fixed  and  entered  of  rec- 
ord. Thus  the  surveyor,  not  the  court,  would 
be  the  vendor,  in  effect  Blakey  v.  Morris, 
89  Va.  717,  17  S.  B.  126. 

Another  reason  occurs  to  me  to  show  this 
decree  void.  The  suit  sought  partition  only. 
When  the  decree  making  final  partition  and 
adjudicating  costs  was  entered.  It  disposed  of 
everything  Involved  in  the  case.  It  was  a 
final  decree,  and  ended  the  case,  because  it 
had  fully  performed  its  ofiEiCe  of  giving  full  re- 
lief according  to  the  facts,  and  the  court  had 
nothing  further  to  do.  A  final  decree  puts 
the  case  out  of  court    Cocke  v.  Gilpin,  1  Bob. 


22;  Vanmeter  v.  Vanmeter,  8  Grat  148; 
Hogg's  Bq.  Proced.  S  568;  Morgan  v.  BaU- 
road,  39  W.  Va.  17,  19  S.  B  588.  Caillders  v. 
lioudin,  51  W.  Va.  559,  42  S.  B.  637,  holds 
that  after  the  term  the- powers  of  the  court 
are  closed.  The  decree  alone  put  the  case 
out  of  the  court,  but  the  decree  expressly 
struck  it  from  the  docket  There  was  no 
case  in  court  for  a  further  decree,  and  the 
decree  of-  sale  was  a  nullity.  McKinney  v. 
Kirk,  9  W.  Va.  26;  Grim  v.  Davisson,  6  W. 
Va.  465.  It  is  no  answer  to  this  to  say  that 
Oode  1899,  c.  127,  §  11,  allows  reinstatement 
That  does  not  apply  to  suits  closed  by  final 
decree,  but  only  to  nonsuits  and  dismissal 
before  decree. 

Another  reason  for  holding  the  decree  of 
sale  void  comes  from  the  question,  where 
did  the  court  find  its  Jurisdiction  to  sell  liie 
fee  simple  of  a  married  wmnan's  land  for 
her  debt?  At  the  date  of  the  decree  equity 
could  subject  the  issues  and  profits  during 
the  coverture.  This  was  the  extent  of  its 
powers  until  Acts  1893,  p.  6,  c  3,  Ck)de  1899, 
c.  66,  I  15.  Under  no  state  of  facts  could  it 
go  further  to  pay  her  debts,  if  the  land  was 
her  separate  estate,  without  a  lien.  Bad- 
ford  V.  Car  wile,  13  W.  Va.  572;  WiUamson 
V.  Cline,  40  W.  Va.  194,  20  S.  B.  917.  Was 
the  land  Hester  Waldron's  separate  estate? 
We  do  not  know.  She  inherited  it  in  1861. 
We  do  not  know  when  she  was  married. 
If  before  April  1,  1869,  it  was  not  separate 
estate;  If  after  that  date,  it  would  be,  under 
chapter  66,  §  2,  Oode  1899.  If  the  land  was 
not  separate  estate,  I  do  not  see  how  It  could 
be  at  all  subjected.  As  a  contract  to  pay 
costs,  her  promise  would  not  be  enforceable. 
But  say  there  is  the  decree  against  a  mar- 
ried woman.  It  would  be  void,  as  would  a 
Judgment  at  law.  The  suit  was  not  one  to 
sell  her  hand.  But,  as  the  costs  were  in 
partition,  they  might  be  charged  expressly 
on  the  land;  but  this  was  not  done.  Let  us 
say,  however,  that  the  decree  is  personal, 
and,  being  in  partition,  is  valid;  still,  could 
you  sell  the  corpus  of  her  land?  Whether 
we  view  the  land  as  maiden  land,  not  sep- 
arate estate,  or  separate  estate,  I  do  not  see 
how  the  land  could  be  sold  in  fee.  Under 
Thorn  v.  Sprouse,  39  W.  Va.  706,  20  S.  E. 
676,  it  seems  her  land  would  not  be  liable 
for  costs. 

Counsel  for  the  defense  say  that  the  court 
had  Jurisdiction  for  partition,  and  that  even 
if  it  erred  in  a  decree  of  sale,  It  is  merely 
error,  and  Is  res  Judicata,  and  forever  bind- 
ing, and  could  be  attacked  only  by  appeal, 
not  collaterally,  as  is  done  in  this  case.  But 
this  is  answered  by  the  fact  that  the  decree 
is  void,  not  voidable.  A  void  decree  may  be 
reversed  on  appeal  or  bill  of  review,  or  at- 
tacked collaterally.  Cook  v.  Dorsey,  38  W. 
Va.  196,  18  S.  B.  468;   2  Cyc.  590. 

It  is  argued  that,  as  the  trustee  and  cred- 
itor were  not  parties,  the  decree  is  also  for 
that  reason  void.  It  would  be  as  to  them; 
but  as  to  other  parties  it  would  be  only  er- 
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.roneous,  not  void.  It  was  only  a  partition 
suit,  to  which  they  were  not  necessary  par- 
ties, unless  a  sale  was  asked.  1  Daniel,  Ch. 
Prac.  257;  2  Minor's  Inst  418. 

It  is  claimed  that  the  plaintiff  is  estopped 
to  say  the  decree  of  sale  is  void  on  the 
theory  that  that  decree  was  at  her  instance. 
To  bar  one  of  his  right,  the  case  must  be 
plain.  The  record  does  not  show  that  Hes- 
ter Waldron  moved  the  decree.  It  is  likely 
that  Buskirk  did.  An  order  does  show  that 
she  moved  the  reinstatement,  which,  though 
it  so  states,  is  not  likely,  and  probably  an 
unauthorized  statement,  as  Buskirk  gave  the 
plaintiff  notice  that  he  would  ask  reinstate- 
ment But  pass  this.  The  decree  of  sale— 
another  order  than  that  of  reinstatement— 
was  not  moved  by  her.  Is  it  likely  she 
would  move  a  decree  against  herself?  She 
got  the  benefit  of  the  decree  in  having  its 
proceeds  pay  her  debt,  but  did  not  ask  Its 
benefit.  Though  the  record  does  not  disclose 
that  she  did  anything  working  an  estoppel, 
yet,  as  it  is  argued  that  she  did,  I  will  say 
that  if  she  did,  yet,  as  she  was  a  married 
woman,  whether  this  land  is  or  is  not  sep- 
arate estate,  she  could  not  lose  her  title  by 
estoppel  in  pais  for  reasons  given  in  Wil- 
liamson V.  Jones,  43  W.  Va.  562,  27  3.  B. 
411,  point  11,  38  Lw  R.  A.  694,  64  Am.  St 
Rep.  891.  In  that  late  excellent  chancery 
work,  Amer.  ft  Eng.  Dec  in  JESq.  vol.  4,  p.  363, 
in  4  full  note  on  estoppel  by  conduct,  I  find 
this:  "She  cannot  be  estopped  with  refer- 
ence to  her  legal  title  to  real  estate,  how- 
ever, since  that  can  only  be  conveyed  accord- 
ing to  the  statutory  requhrements."  Very 
many  cases  are  cited  from  all  quarters  to 
support  the  proposition.  Heavener  v.  God- 
frey, 3  W.  Va.  426;  McNeeley  v.  Oil  Oo.,  52 
W.  Va.  643,  44  S.  B.  508,  62  L.  R.  A.  562. 
The  answer  says  Hester  Waldron  admitted 
in  conversation  that  Nighbert  owned  the 
land.  Title  to  land  cannot  pass  by  admis- 
sions when  statute  requires  a  deed.  Cases 
given  in  McNeeley  v.  Oil  Qx,  52  W.  Va.  644, 
44  S.  a  508,  62  K  R.  A.  562;  High  v.  Pan- 
cake, 42  W.  Va.  607,  26  S.  B.  536.  But  the 
replication  denies  this  allegation.  It  was 
mere  mistaken  opinion,  not  misleading  any 
one  to  outlay. 

I4iches.  This  defense  cannot  avail.  View 
Hester  Waldron*s  estate  as  not  separate,  and 
the  rule  applies  that  laches  cannot  be  im- 
puted to  a  married  woman.  Bak^  v.  Morris, 
10  Leigh,  284;  18  Am.  ft  Bug.  Ency.  L.  (2d 
Ed.)  107;  Hogg's  Bq.  Princip.  418.  The 
Waldrons  being  in  possession,  laches  is  not 
Imputable  to  them,  as  the  defendants  were 
not  in  possession.  State  v.  Sponaugle,  45 
W.  Va.  415,  32  S.  B.  283,  43  L.  R.  A-  727. 
In  addition,  this  case  is  one  of  legal  title, 
and  Is  governed  by  the  statute  of  limitations 
—that  is,  the  right  to  the  land— and,  as  that 
statute  does  not  bar  the  plaintiffs,  as  will  be 
presently  sought  to  be  shown,  laches  cannot 
bar,  as  clearly  a  right  yet  good  under  the 


statute  is  not  lost  by  laches.  Laches  ap- 
plies to  equitable  demands,  where  the  stat- 
ute of  limitations  does  not  "Mere  delay  in 
asserting  a  right  short  of  the  limitation  fix- 
ed by  statute,  does  not  bar  the  right  in  equi- 
ty." 8  Am.  &  Eng.  Dec.  hi  Bq.  677.  If 
a  legal  right  gets  into  equity,  the  statute 
governs.  Hogg's  Bq.  Princip.  415;  Wilson 
V.  Harper,  25  W.  Va.  179.  The  cases  of 
Pusey  V.  Gardner,  21  W.  Va.  470,  and  Trader 
T.  Jarvis,  23  W.  Va.  101,  do  not  apply  be- 
cause they  were  about  equitable  rights. 
View  Hester  Waldron's  land  as  separate  es- 
tate, and  say  that  laches  are  imputable  to  a 
woman  as  to  her  separate  estate.  If  the 
statute  does  not  bar,  laches  do  not  bar,  as 
Just  stated. 

Statute  of  limitations:  If  the  land  was 
maiden  land,  not  separate  estate,  and  there 
had  been  actual  possession  by  the  purchaser, 
Nighbert,  of  the  99  acres,  the  statute  would 
bar  the  Joint  right  during  coverture.  Mer- 
ritt  V.  Hughes,  36  W.  Va.  366,  15  S.  B.  50; 
Gaperton  v,  Gregory,  11  Grat.  505.  But  the 
wife's  estate  would  be  saved  by  coverture. 
But  the  Joint  right  of  Hester  Waldron  and 
husband  cannot  be  so  barred  for  want  of 
actual  possession  of  the  90  acres  by  those 
claiming  under  the  sale.  Before  that  sale 
Hester  Waldron  and  husband  had  actual  pos- 
session of  the  tract  assigned  her,  and  that 
possession,  though  not  on  the  99  acres,  in- 
cluded it  as  possession  of  part  is  of  the 
whole.  If  Nlghbert's  purchase  were  not 
void,  it  may  be  that  his  possession  of  the 
John  B.  Clark  land  would  be  extended  over 
the  99-acre  coterminous  tract  on  the  same 
principle,  as  it  would  in  such  case  be  the 
better  right  and  would  displace  the  con- 
structive actual  possession  of  the  Waldrons; 
but  the  sale,  being  void,  did  not  displace  the 
constructive  actual  possession  of  the  Wald- 
rons of  the  99  acres,  because  it  did  not  for  a 
moment  extend  to  it  Overton  v.  Davisson, 
1  Grat  211,  42  Am.  Dec.  544.  So  Nighbert 
and  those  under  him  never  had  actual,  or 
constructively  actual,  possession  of  this  99 
acres.  Thus  the  Joint  estate  is  not  barred. 
So,  if  we  view  it  as  separate  estate,  the  wife's 
right  is  not  barred,  for  like  reason— want  of 
possession. 

The  defendants  ask,  are  not  out  purchase 
and  deed  under  it  color  of  title?  The  plain- 
tiffs say  that  they  are  not,  because  it  has  been 
held  that  one  who  buys  at  a  court  sale  that 
is  void  holds  no  adverse  possession  against 
the  former  owner.  For  this  broad  position 
that  a  deed  under  a  void  sale  is  no  color  of 
title  Hall  v.  Hall,  27  W.  Va.  468,  Lynch  v. 
Andrews,  25  W.  Va.  751,  Sturm  v.  Fleming, 
26  W.  Va.  54,  are  cited.  I  think  the  last 
case  only  holds  that  payment  of  taxes  by 
the  purchaser  keeps  the  land  from  being  for- 
feited for  nonentry  by  the  former  owner. 
The  first  two  cases  at  first  seem  to  conflict 
with  Mullan  v.  Oarper,  37  W.  Va.  215,  16  S. 
E.  527,  an(J  witii  Swann  v.  Thayer,  36  W. 
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Va.  47,  14  S.  E.  428,  holding  void  sales  good 
for  color  of  title  and  adverse  possession, 
which  they  certainly  are  on  sound  principle. 
Bennett  v.  Pierce,  50  W.  Va.  fl04,  40  8.  B. 
395;  McNeeley  v.  Oil  Co.,  52  W.  Va.  616, 
44  S.  B.  508,  62  L.  R.  A.  562.  But  on  exami- 
nation we  see  that  in  the  cases  of  Hall  v. 
Hall  and  Lynch  y.  Andrews  the  lltigfition  in 
which  the  sales  were  made  continued,  and 
the  sales  were  set  aside  in  those  same  cases. 
The  purchasers  were  like  pendente  lite  pur- 
chasers, who  cannot  plead  the  statute.  Those 
cases  do  not  apply  in  this  case  for  the  rea- 
sons Just  stated.  It  is  clear  that,  except  un- 
der special  circumstances,  possession  under 
a  sale  is  adverse,  though  the  sale  be  void. 
^The  possession  et  a  purchaser  at  a  Judi- 
cial sale  is  adverse  to  the  Judgment  debtor." 
1  Qyc.  1054;  1  Am.  &  Ekig.  Bncy.  L.  (2d  Bd.) 
850.  On  page  854  we  read:  "A  deed  which 
is  executed  pursuant  to  a  decree  of  a  court 
of  competent  Jurisdiction  gives  color  of  title, 
even  though  the  decree  is  void.'*  Possession 
under  a  deed  from  a  vendor  la  adverse  to 
him;  possession  under  a  void  tax  deed  is 
adverse  to  the  former  owner.  By  a  parody 
of  reason,  a  deed  under  a  void  decree  pur- 
porting to  pass  the  ovnier's  title  is  color  of 
atle.  Simpson  v.  Bdmiston,  23  W.  Va.  675; 
Ketchum  v.  Spurlock,  34  W.  Va,  597,  12  S. 
E.  832.  A  void  deed  was  so  held  in  Gooey  v. 
Porter,  22  W.  Va.  121.  Whilst  I  assert  that 
a  deed  imder  a  void  decree  would  give  good 
title  by  adverse  possession,  yet  for  want  of 
actual  possession  in  this  case  It  avails  noth- 
ing. Besides,  the  decree  was  void  for  want 
of  description  of  the  land,  and  thus  not 
good  for  color  of  title.  And  if  the  land  was 
maiden  land,  not  separate  estate,  no  posses- 
sion would  avail  against  Hester  Waldron 
or  her.  heirs  until  after  the  death  of  her 
husband.  McNeeley  ▼.  Oil  Co.,  52  W.  Va. 
617,  44  S.  B.  506.  62  L.  R.  A.  562;  Caperton 
V.  Gregory,  11  Grat  505.  She  has  been  un- 
der disability  every  moment  since  the  sale, 
and  her  right  is  protected  by  section  3,  eh. 
104,  Code,  giving  one,  or  those  claiming  un- 
der him,  five  years  for  suit  after  the  end  of 
disability. 

I  do  not  understand  that  it  is  contended 
in  the  brief  that  payment  of  taxes  by  Nigh- 
bert  and  his  alienees  and  the  failure  of 
Waldrons  to  pay  tax  vest  title  in  Nighbert 
by  reason  of  forfeiture  of  Waldron's  right  for 
nonentry  for  taxes  under  section  3,  art.  13, 
Const  If  such  is  the  meaning  of  the  alle- 
gation of  such  payment  by  Nighbert  and  non- 
entry  by  Waldrons,  it  is  not  tenable.  There 
has  been  no  actual  possession  under  the  first 
and  last  clauses  to  apply  them,  and  no  claim 
under  a  grant  from  the  state  to  apply  the 
second  clause.  And,  further,  Sturm  v.  Flem- 
ing, 26  W.  Va.  54,  and  Lynch  v.  Andrews, 
25  W.  Va.  761,  and  Hall  v.  Hall,  27  W.  Va. 
468,  hold  that  taxes  paid  by  a  purchaser  un- 
der a  void  decree  inure  to  the  former  own- 
er's benefit  to  prevent  forfeiture  by  his  non- 


entry  for  taxes.  This  is  on  the  theory  ot 
identity  of  title  and  privity  of  estate. 

Equity  Jurisdiction:  I  have  shown  above 
that  the  Waldrons  have  always  been  in  ac- 
tual possession.  That  gives  them  right  to 
sue  in  equity  to  remove  cloud.  Smith  v. 
O'Keefe,  43  W.  Va.  172,  27  a  B.  353;  Hogg's 
Bq.  Princip.  81.  Likely  we  may  say  they 
have  Jurisdiction  to  vacate  a  void  decree. 

As  the  money  of  Nighbert  and  those  un- 
der his  title  paid  Just  claims  against  Waldron 
and  wife  to  pay  costs  of  partition  and  taxes, 
the  plaintiffs  must  do  equity  by  refunding  the 
same,  with  6  per  cent  per  annum  interest 
from  proper  dates,  which  shall  be  ascer- 
tained, and  declared  a  lien  on  the  99  acres. 

I  b^eve  it  Is  not  claimed  that,  though  the 
sale  and  deed  are  void,  the  purchasers  un- 
der Nighbert  can  be  protected.  They  cannot 
be  for  these  reasons:  First  Their  answer 
does  not  6how  that  they  are  complete  pur- 
chasers by  payment  of  purchase  money  be- 
fore notice  of  defect  of  title.  Hogg's  Bq. 
Proced.  §  433.  Second.  They  are  not  com- 
plete purchasers,  because  the  legal  title  was 
outstanding  in  trustee  Stratton,  who  was  not 
a  party  to  the  suit  in  which  Waldron*s  land 
was  sold.  Third.  A  purchaser  from  a  pur- 
chaser under  a  decree  void  for  want  of  Ju- 
risdiction is  not  a  bona  fide  purchaser  with- 
out notice.  He  is  bound  to  know  the  want 
of  Jurisdiction.  He  is  bound  to  know  de- 
fects in  papers  showing  his  claim  of  title. 
Hoback  v.  Miller,  44  W.  Va.  635,  29  S.  B. 
1014;  23  Am.  &  Bug.  Bncy.  L.  (2d  Bd.)  508; 
Wood  V.  Krebbs,  30  Grat  708;  Williamson  v. 
Jones,  43  W.  Va.  562,  27  S.  B.  411,  38  L.  R. 
A.  604,  64  Am.  St  Rep.  891.  Code  1899,  a 
132,  I  8,  does  not  protect  a  sale  under  a  to- 
tally void  decree.  Title  falls  with  its  vaca- 
tion. The  title  was  never  for  a  moment 
good;  never  existed. 

Therefore  it  is  adjudged,  ordered,  and  de- 
creed that  the  decree  of  the  circuit  court  of 
Mingo  county  entered  on  the  21st  day  of 
February,  1001,  be  reversed;  that  the  de- 
crees entered  in  the  case  of  M.  H.  Waldron 
and  wife  against  Luemma  Clark  and  others 
by  the  circuit  court  of  Logan  county  on  the 
14th  day  of  October,  1886,  and  15th  day  of 
April,  1887,  be  vacated  and  annulled,  and 
that  the  deed  made  under  said  decrees  by 
H.  C.  Raglaud,  commissioner,  to  J.  A.  Nigh- 
bert, on  record  in  the  ofllce  of  the  clerk  of 
liie  county  court  of  Logan  county  in  Deed 
Book  J,  page  341,  be  vacated  and  set  aside, 
so  far  as  the  plaintiffs  are  concerned  there- 
in; and  that  the  title  or  right  of  Thomas  H. 
Harvey,  S.  S.  Altlzer,  Nicie  Nighbert,  and  Q. 
F.  MlllOT  in  the  tract  of  99  acres  of  land  spec- 
ified in  said  commissioner's  deed  be  vacated, 
and  held  for  naught  as  to  the  plaintiffs.  The 
cause  is  remanded  to  the  circuit  court  of 
Mingo  county  to  ascertain  the  proper  sum 
payable  by  Waldron  and  wife  for  costs  and 
taxes  as  according  to  this  opinion. 

Reversed  and  remanded. 
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HAZBI/nNB  T.  KBBNAN  et  aL 

(Sapreme  Court  of  Appeals  of  West  Virginia. 

Feb.  9,  1904.) 

NOTB-PAYlEB^-SALH^-N6nOB-ATTORNBY•8 
UBN. 

1.A  negotiable  note  is  payable  on  its  face 
to  a  payee,  with  the  word  "attorney"  safflzed 
to  his  name;  and  he  indorses  it  to  a  party. 
sofOxing  to  his  own  name  the  word  "attorney/' 
in  his  signature  to  the  indorsement.  The  note 
is  owned  by  the  payee  and  other  parties.  The 
word  "attorney"  indicates  an  interest  in  such 
other  parties,  and  puts  the  purchaser  upon  in- 
quiry as  to  their  rights,  and  the  right  of  the 
payee  to  sell  the  note. 

2.  An  attorney's  charging  lien  for  his  fee  is 
confined  to  the  judgment  or  fund  recovered  by 
him  as  attorney.  His  retaining  lien  on  pa- 
pers of  his  client  for  fees  due  him  for  general 
services  depends  on  his  possession  of  such  pa- 
pers, and  ceases  when  he  voluntarily  parts  with 
possession  of  them. 

Dent,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty;  John  Homer  Holt,  Judge. 

Petition  by  D.  D.  Hazeltine  against  L.  H. 
Keenan  and  oth^s.  Decree  for  plainti£f,  and 
certain  defendants  appeal.    Affirmed. 

Scott,  Cobb  &  Maxwell,  for  appellants. 
Harding  &  Harding  and  W.  B.  Maxwell,  for 
appellee. 

BRANNON,  J.  Hazeltine,  U  H.  Keenan, 
and  Wilson  together  effected  a  sale  to  Pat- 
terson of  some  timber  belonging  to  Capllnger, 
the  price  being  $2,500,  of  which  $2,000  was 
paid  Caplinger  by  Patterson,  and  $500  was 
profit  to  Hazeltine,  Keenan,  and  Wilson; 
and  for  this  balance  Patterson  made  two 
promissory  notes,  one  for  $200,  and  one  for 
$300,  purporting  to  be  negotiable,  payable  on 
their  faces  to  "L.  H.  Keenan,  attorney." 
Before  maturity  of  the  notes,  L.  H.  Keenan 
transferred  one  of  them  to  his  father,  by  an 
indorsement  reading,  "Transferred  the  with- 
in note  to  Thomas  O.  Keenan,  L.  H.  Keenan, 
Atty.;"  and  the  other  he  transferred  to  his 
brother  by  similar  indorsement  Judgments 
were  obtained  on  them  in  the  names  of  in- 
dorsees against  Patterson,  and  in  two  cases, 
of  Ward  and  Brown,  Trustees,  v.  Patterson, 
and  Nalle  v.  Patterson,  in  Randolph,  a  joint 
decree  was  rendered,  subjecting  property  to 
the  payment  of  Patterson's  debts.  These 
Judgments  were  decreed  to  be  paid  to  said 
hidorsees  out  of  a  fund  in  the  hands  of  a 
trustee,  realized  by  a  sale  of  Patterson's 
property  under  the  decree.  After  this  decree, 
Hazeltine  filed  what  is  styled  a  "petition"  in 
the  cases,  claiming  that  he  was  owner  of 
one-third  of  the  debt  represented  by  said 
notes,  and  that  their  transfer  by  L.  H.  Kee- 
nan to  his  father  and  brother  was  Invalid, 
and  made  to  defraud  said  Hazeltine;  that 
nothing  was  paid  for  such  transfers,  and 
at  their  date  said  indorsees  well  knew  that 
the  notes  were  not  the  property  of  L.  H. 
Keenan*  as  their  faces  imported  that  they 
were  the  property  of  other  parties,  and  only 
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executed  to  Keenan  as  attorney.  The  petition 
asked  that  Hazeltine  be  paid  out  of  the  fund 
in  the  hands  of  the  trustee  under  the  control 
of  the  court  one-third  of  said  notes.  A  decree 
was  made  giving  Hazeltine  one-third  of  the 
amount  of  said  notes,  and  from  it  T.  J.  Kee- 
nan and  T.  G.  Keenan  appeal. 

The  right  of  Hazeltine  to  one-third  of  the 
debt  represented  by  the  notes  is  clearly  estab- 
lished by  the  evidence,  as  the  circuit  court 
found  on  the  evidence.  It  is  scarcely  con- 
tested here.  But  appellants  contend  that  they 
are  bona  fide  holders  for  value  of  negotia- 
ble paper,  and,  no  matter  if  Hazeltine  had 
an  interest  In  the  notes,  it  is  not  good  against 
them.  The  notes  are  payable  to  Keenan  as 
attorney,  and  so  they  were  Indorsed  by  him. 
Does  the  word  "attorney"  detract  from  their 
negotiability?  If  it  derogates  from  their  cur- 
rency or  negotiability;  if  one  buying  them  Is 
by  that  word  warned  of  rights  of  others,  and 
is  put  on  notice  of  their  rights,  and  therefore 
cannot  say  he  is  a  holder  without  notice  of 
defect  of  right  in  the  indorser— then  the 
notes  cannot  be  negotiable.  In  Third  Nat 
Bank  v.  Lange,  51  Md.  138,  84  Am.  Rep.  304, 
a  note  payable  to  the  order  of  one  as  **trus- 
tee"  was  held  not  negotiable.  The  court  said 
the  word  "trustee"  restricted  its  free  circu- 
lation. But  whether  negotiable  or  not,  the 
authorities  say  that  when  the  word  "trustee." 
"guardian,"  or  any  word  suggesting  rights 
in  others,  Is  upon  a  note,  it  puts  a  purchaser 
on  Inquiry,  and  he  purchases  subject  to  the 
Just  rights  of  others,  and  does  not  hold  the- 
place  of  an  innocent  purchaser.  In  the  case 
just  cited  the  court  said:  "In  the  case  of  the 
present  note,  it  cannot  be  read  understand- 
ingly  without  seeing  upon  its  face  that  it  is 
connected  with  a  trust,  and  is  part  of  a 
trust  fund.  It  was  the  duty  of  the  bank,  be- 
fore purchasing  it,  to  have  made  inquiry  into 
the  right  of  the  trustee  to  dispose  of  it"— 
and  quoted  from  Story's  Bq.  §  400:  "Whatev- 
er is  sufficient  to  put  a  party  on  inquiry  is,  in 
equity,  held  to  be  good  notice  to  bind  him." 
In  Shaw  v.  Spencer,  100  Mass.  382,  97  Am. 
Dec.  107,  1  Am.  Rep.  115,  a  stock  certificate 
was  in  the  name  of  one  as  "trustee."  The 
court  said:  "The  rules  of  law  are  presumed 
to  be  known  by  all  men,  and  they  must  gov- 
ern themselves  accordingly.  The  law  holds 
that  the  insertion  of  the  word  ^trustee'  after 
the  name  of  stockholder  does  indicate  and 
give  notice  of  a  trust"  "Express  notice  is 
not  indispensable.  There  may  be  evidence  of 
the  inflrmify  of  the  paper  apparent  on  its  face, 
or  such  indications  as  put  the  purchaser  on  in- 
quiry." 1  Dan.  Nego.  Instru.  S  795a,  In  sec- 
tion 271  that  author  says  that  the  better  opin- 
ion is  that,  though  a  fiduciary  may  pass  good 
title,  if  the  transfer  is  in  execution  of  the 
trust,  yet  if  there  is  suffixed  to  the  payee's 
name  "such  words  as  'trustee,'  etc.,  they 
put  the  indorsee  upon  inquiry  as  to  the  title, 
and,  if  the  transfer  be  hi  fraud  of  the  trust, 
the  indorsee  must  suffer  the  consequences." 
The  words,  "Agt  Glass  Buildings,"  added  to 
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a  ilgiiatiire  to  a  check,  are  enough  to  put  one 
receiving  it  in  payment  on  Inquiry  as  to  the 
signer's  authority  to  use  the  fund  to  pay  his 
debt  Gerard  v.  McCormick  (N.  Y.)  29  N.  E. 
115,  14  L.  R.  A.  234.  If  the  word  "trustee" 
is  on  the  face  of  the  note,  that  compels  the 
purchaser's  "ascertaining  whether  the  trus- 
tee has  power  to  sell."  Bank  v.  Lowney, 
99  Tenn.  278,  42  S.  W.  149,  38  L.  R.  A.  837,  63 
Am.  St.  Rep.  830.  The  word  "trustee"  is 
notice  of  a  trust,  and  calls  for  inquiry  and 
examination.  Marbury  v.  Ehlen,  72  Md.  206, 
19  Atl.  648,  20  Am.  St.  Rep.  467,  and  note. 
An  indorsement  by  **A.  H.,  Syndic,"  put  the 
purchaser  upon  notice.  Nicholson  v.  Chap- 
man, 1  La.  Ann.  222,  cited  in  2  Randolph, 
Commercial  Paper,  §§  1010,  1012,  under  the 
proposition  that  "where  paper  is  held  by  a 
trustee  or  guardian,  and  this  appears  on  its 
face,  it  will  put  the  purchaser  on  Inquiry 
as  to  the  authority  and  title  of  such  officer." 
"The  fact  that  the  instrument  on  its  face  is 
made  payable  to  a  person  in  his  fiduciary  ca- 
pacity is  notice  that  the  payee  Is  acting  In 
such  capacity,  and  that  he  can  only  give  ti- 
tle or  deal  with  such  instrument  for  the  ben- 
efit of  the  person  whom  he  represents."  Eat 
&  Glib,  on  Commercial  Paper,  §  75,  clause 
"d,"  p.  870.  "WJiere  a  bill  or  note  is  indorsed 
by  a  person  in  an  official  capacity,  as.  guard- 
ian, syn-dic,  or  trustee,  the  purchaser  is  put 
upon  inquii'y."  4  Am.  &  Eng.  Ency.  L.  (2d 
Ed.)  305.  An  attorney,  at  law  or  in  fact,  is 
but  an  agent  He  cannot  sell  his  client's 
paper,  especially,  as  did  the  party  in  this 
case,  for  his  own  private  use.  3  Am.  &  Eng. 
Ency.  L.  369.  The  party  might  collect  from 
the  debtor,  but  not  sell. 

An  objection  Is  made  to  the  decree  because 
the  petition  was  filed  after  final  decree,  too 
late  to  file  a  petition  or  a  bill  of  review. 
Of  course,  it  Is  not  a  bill  of  review,  as  It  is 
not  filed  by  a  party,  and  does  not  seek  a  re- 
versal for  law  error  or  on  new  evidence.  No 
matter  what  It  calls  itself.  We  look  to  its 
matter.  The  fund  was  in  court.  Is  it  possi- 
ble that  one  claiming  an  interest  in  it  could 
not  petition  the  court  to  give  it  to  him  accord- 
ing to  his  right?  How  else  could  he  get  it? 
The  fact  that  the  fund  was  In  court  justifies 
what  is  usually  termed  a  "petition,"  because 
It  is  an  application  to  the  coiu*t  In  so  far 
as  the  interests  of  the  defendants  are  con- 
cerned, they  were  made  parties,  given  the 
right  to  defend,  and  we  may  call  it  an  orig- 
inal bill  to  overthrow  or  modify  their  rights 
under  the  decree.  If  it  were  to  rehear  on 
same  matters,  a  stranger  can  come  in  by 
petition  and  ask  a  rehearing.  Heermans  v. 
Montague  (Va.)  20  S.  E.  899.  But  as  it  is 
on  matter  not  in  the  record,  I  regard  it  a 
bill  to  afiPect  the  decree— an  original  bill  to 
Impeach  or  change  a  decree— and  not  too  late. 

As  to  the  point  that  the  decree  does  not  fix 
out  of  which  note  Hazel  tine  should  be  paid: 
What  has  he  to  do  with  that?  Both  notes 
made  one  solid  debt  as  to  him,  in  which  he 
had  nn  undivided  share     He  had  right  to 


payment  out  of  Hhe  fund  regardless  of  rights 
of  appellants  as  between  themselves.  He  did 
not  have  to  settle  theh*  equities.  Moreover, 
the  Indorsements  of  the  two  notes  seem  cod- 
temporaneous. 

I  will  add,  as  pertinent  to  what  Is  said  a 
few  lines  back  as  to  the  contention  that  a  pe- 
tition does  not  lie  In  this  case,  because  the 
decree  is  final,  that  the  fund  is  in  court  sub- 
ject to  its  control.  The  design  of  Hazel  tine 
is  not  to  complain  of  the  matters  involved  in 
the  suit  and  the  decree  on  them,  but  merely 
to  vary  the  decree  as  to  the  disposition  of 
that  fund;  and  he  Intervenes  only  to  say  that 
he  has  a  share,  though  decreed  in  the  name 
of  Keenan,  and  begs  the  court  to  vary  the 
decree  as  to  the  disposition  of  that  fund. 
The  Virginia  case  cited  above  Is  ample  au- 
thority to  justify  the  petition;  but  I  will 
add  that  Story's  Eq.  PI.  §§  429,  430,  allow  a 
bill  not  only  to  enforce  a  decree  already  ren- 
dered, but  to  modify  or  vary  it  Keenan 
claims  that  Hazeltlne  agreed  that  the  lat- 
ter's  share  in  this  Patterson  deal  (so  called  in 
the  case)  should  be  applied  to  pay  fees  to 
Keenan  as  attorney  in  litigation  of  a  firm 
called  Hazeltine  &  Hall,  and  perhaps  some 
litigation  of  Hazeltine*  individually.  In  the 
first  place,  whilst  Keenan  so  swears.  Hazel- 
tine  swears  to  just  the  opposite;  and  the  cir- 
cuit court  has  passed  its  verdict  on  conflict- 
ing evidence,  and  we  cannot  overrule  that 
verdict  In  the  second  place  (and  this  Is  very 
important)  Keenan's  claims  for  such  fees  are 
of  the  most  general,  indefinite  character.  He 
files  no  specification  to  say  what  cases  they 
were  in  which  such  fees  arose,  what  cases 
were  those  of  Hazeltlne  &  Hall,  what  cases 
were  those  of  Hazeltine  alone,  nor  what 
were  his  fees  in  such  cases,  respectively. 
How  can  the  court  see  whether  Hazel  tine's 
share  in  the  fund  in  this  case  equals,  is  less, 
or  greater  than  those  fees?  True,  Keenan 
swears  that  Hazeltlne  agreed  to  apply  his 
share  on  those  fees,  and  that  fees  would 
stiil  be  left  unpaid;  but  this  is  a  general, 
indefinite  statement  In  the  third  place. 
Keenan  wants  to  charge  Hazeltine  individu- 
ally with  fees  against  a  firm.  They  wouM 
not  be  chargeable  as  a  set-off  without  ex- 
press agreement  The  burden  of  proof  for 
this  is  heavy  on  Keenan.  and  the  evidence  of 
man  against  man  defeats  it. 

It  has  been  suggested  that,  without  evi- 
dence, the  law  Itself  gives  Keenan  a  Hen  f<^ 
those  attorney's  fees  upon  the  fund.  This 
lien  cannot  be  supported.  It  cannot  be  what 
is  called  a  "charging  lien,"  because  the  notes 
constituting  the  fund  were  not  recovered  in 
a  suit  by  Keenan,  and  for  this  reason  he  has 
no  charging  lien.  Fowler  v.  Lewis,  36  W. 
Va.  113,  14  S.  E.  447.  But  It  Is  claimed  that 
Keenan  has  another  kind  of  lien  as  attorney: 
that  is,  a  retaining  lien,  to  secure  all  and 
any  attorney's  fees  in  any  cases.  To  this  a 
definite  answer  is  given  by  Jones  on  Liens, 
§  128:  "This  lien  is  lost  by  the  attorney'* 
voluntary  surrender  of  the  papers  to  bis  cli- 
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ent,  for  possession  Is  Indispensable  to  the 
lien.  The  lien  is  lost  when  the  attorney  has 
parted  with  the  possession  of  the  papers  by 
hlB  own  act»  even  though  this  was  a  mis* 
take  on  his  part"  This  retaining  lien  is  like 
the  common-law  lien  discussed  in  Burrough 
▼.  Ely.  54  W.  Va.  — ,  46  S.  B.  371,  of  a  saw- 
yer on  lumber  sawed  by  him.  The  very  life 
of  the  lien  depends  on  the  continued  reten- 
tion of  the  article,  because  the  lien  is,  in 
terms  and  nature,  a  thing  fastening  itself  on 
the  very  thing  itself.  In  this  case  Keenan, 
by  his  own  voluntary  act,  transferred  these 
notes,  and  gave  up  possession  of  them. 

Therefore  we  affirm  the  decree  of  the  cir- 
cuit court 

DENT,  J.  (dissenting).  L.  H.  Keenan  et 
al.  appeal  from  a  decree  of  the  circuit  court 
of  Randolph  county  in  favor  of  D.  D.  Hazel- 
tine  for  the  sum  of  $195.25  and  costs,  on  a 
petition  filed  by  him  4n  the  chancery  cause 
of  Ward,  Trustee,  et  al.  v.  M.  M.  Patterson 
et  al.  The  petition  was  filed  after  final  de- 
cree, and  sets  out  that  the  petitioner  Is  en- 
titled to  one-third  of  the  proceeds  of  two  cer- 
tain negotiable  notes  executed  by  M.  M. 
Patterson  to  L.  H.  Keenan,  attorney,  and 
assigned  by  him  to  his  father  and  brother, 
J.  P.  and  L.  H.  Keenan,  In  violation  of  peti- 
tioner's rights,  and  without  his  knowledge 
and  consent,  for  the  purpose  of  defrauding 
him;  that  the  assignees  had  taken  a  decree 
for  the  full  amount  of  the  notes;  and  prayed 
that  he  might  be  decreed  the  one-third  there- 
of, and  also  $30  additional  which  one  P.  L. 
Wilson  had  left  in  L.  H.  Keenan's  hands  for 
the  benefit  of  petitioner.  The  Keenans  ap- 
peared, demurred,  and  filed  their  answers 
to  the  petition,  in  which  they  denied  the 
fraud  charged,  and  claimed  the  transaction 
was  in  good  faith,  with  the  knowledge  and 
assent  of  the  petitioner,  who  no  longer  bad 
any  interest  in  the  notes,  as  he  had  consent- 
ed that  L.  H.  Keenan  should  apply  the  pro- 
ceeds, when  collected,  on  attorney's  fees 
owed  him  by  the  petitioner  individually  and 
as  a  member  of  the  firms  of  Hazeltine  &  Hall 
and  Hazeltine  &  Erb,  both  of  which  firms 
and  the  petitioner  were  insolvent,  and  the 
amount  due,  being  in  excess  of  the  amount 
claimed  by  Hazeltine,  could  not  be  realized 
otherwise  than  out  of  the  same.  The  demur- 
rer to  the  petition  was  overruled.  This  is  al- 
leged as  error,  first,  because  the  petition  was 
filed  after  a  final  decree  ending  the  suit; 
second,  because  of  ample  remedy  at  law.  As 
the  fund  was  still  under  the  control  of  the 
court,  even  after  final  decree,  any  claimant 
thereof,  not  a  party  to  the  original  suit,  had 
the  right  to  intervene  by  petition  for  the 
purpose  of  settling  the  true  right  to  the  same. 
B.  &  O.  R.  Co.  V.  Vanderwerker,  33  W.  Va. 
191,  10  S.  E.  289.  The  petition  sets  up  a 
right  to  the  fund,  but  it  does  not  make  out  a 
clear  case  of  attempted  fraud.  It  admits 
that  If.  H.  Keenan  was  entitled  to  receive 
the  iiind  as  an  attorney,  and  it  does  not  al* 


lege  he  was  either  insolvent  or  irresponsible, 
but  leaves  these  matters  to  be  inferred  from 
the  allegation  of  fraud.  If  disposed  to  be 
technical,  the  court  might  well  hold  that  pe- 
titioner's remedy  at  law  was  full  and  ade- 
quate. The  failure  of  an  attorney  to  pay 
over  money  collected  by  him  is  a  matter  of 
legal,  and  not  equitable,  jurisdiction;  and 
there  can  be  no  breach  of  trust  on  the  part 
of  an  attorney  authorized  to  collect  a  fund 
until  he  has  actually  received  it,  and  refused 
to  pay  on  demand,  or  witliin  six  months  after 
receipt  thereof,  without  good  and  sufficient 
reason.    Section  11,  chapter  119,  Code   1899. 

Waiving  this  question,  and  passing  on  to 
the  merits  of  the  controversy,  it  appears 
from  the  evidence,  which  is  somewhat  con- 
fiicting,  that  the  fraud  charged  in  the  peti- 
tion is  wholly  without  foundation;  that  Ha- 
zeltine knew  of  the  assignment  of  the  notes 
made  by  L.  H.  Keenan,  and  was  present, 
without  making  objection  thereto,  when  the 
assignees  obtained  judgments  on  the  notes; 
that  Hazeltine  &  Erb  and  Hazelthie  &  Hall 
were  Indebted  to  L.  H.  Keenan  for  legal 
services  rendered  in  an  unsettled  amount, 
which  Keenan  claims  will  much  more  than 
cover  the  amount  in  controversy;  that  Hazel- 
tine individually  was  under  obligation  to  pay 
these  fees;  and  that  Hazeltine  and  both  the 
firms  were  insolvent  It  is  true  that  Hazel- 
tine claims  he  is  able  and  willing  to  pay 
these  fees,  when  properly  ascertained,  yet, 
when  interrogated  as  to  the  solvency  of  the 
firms,  which  necessarily  involves  the  solven- 
cy of  the  individuals  thereof,  he  refuses  to 
answer.  The  proof  otherwise  In  the  case  un- 
doubtedly establishes  insolvency.  Partner- 
ship debts  are  both  joint  and  several,  and 
the  individual  partner  and  his  property  are 
liable  for  the  payment  thereof.  Lee  v.  Has- 
sett,  41  W.  Va.  868,  23  Q.  E.  559;  2  Tuck. 
BI.  Com.  141;  Coui*son  v.  Parker,  39  W.  Va. 
524,  20  9.  E.  583.  Such  being  the  case,  L.  H. 
Keenan,  without  even  the  assent  of  Hazel- 
tine, had  a  lien  on  the  notes  in  controversy, 
as  long  as  they  were  in  his  possession  and 
control,  to  secure  the  payment  of  attorney's 
fees  owed  by  Hazeltine  individually  or  as  a 
partner  with  some  one  else,  as  all  partner- 
ship obligations  are  both  joint  and  several. 
McCoy  V.  Jack,  47  W.  Va.  201,  34  S.  E.  991; 
3  Am.  &  Eng.  En.  Law  (2d  Ed.)  454.  A  court 
of  equity  .will  not  Interfere  to  deprive  an  at- 
torney of  such  lien,  especially  when  the  cli- 
ent has  consented  that  the  attorney  should 
collect  and  disburse  the  proceeds  of  such 
notes,  and  when  he  would  have  the  right  to 
apply  such  proceeds  to  the  payment  of  his 
fees.  The  notes,  though  assigned,  are  shown 
to  be  still  under  the  control  and  in  the  cus- 
tody of  Keenan. 

The  petition  in  this  case  Is  in  the  nature  of 
a  bill  for  specific  execution  of  a  verbal  ar- 
rangement regarding  a  pecuniary  transaction, 
and,  the  petitioner  having  failed  to  show 
fraud,  insolvency,  or  any  other  just  cause  for 
equitable  interference,  but  it  appearing  that 
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there  ezlsta  a  doubtful  controyeray  as  to  the 
ownership  of  the  fund,  the  parties  should  be 
remitted  to  their  legal  remedies.  The  only 
real  question  In  controversy  between  the  par- 
ties Is  the  determination  of  the  amount  of 
the  attorney's  fees,  and  there  appears  to  be  a 
suit  already  pending  for  this  purpose.  The 
decree  should  therefore  be  reversed,  and  the 
petition  dismissed,  without  prejudice  to  the 
legal  rights  of  the  parties. 
Decree  afSrmed. 


(54  W.  Va.  fsm) 
BBLINGTON  &  N.  R.  00.  T.  TOWN  OF 
ALSTON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  9,  1904.) 

RAILROADS— ASSENT    FROM    TOWN    COUNCILr- 
REPEAIx-INJUNCTION. 

1.  Assent  from  town  council  to  a  railroad 
company  authorizing  the  occupation  of  the 
streets  of  such  town  under  section  10,  c.  52, 
Code  1899,  Is  not  a  franchise  within  the  mean- 
ing of  chapter  29,  p.  82,  Acts  1901. 

2.  An  injunction  is  not  the  proper  remedy  to 
prevent  the  council  of  a  town  from  repealing 
orders  granting  assent  to  the  occupation  of  the 
streets  of  the  town. 

8.  Where  a  railroad  company  has  lawfully 
laid  its  track  through  the  streets  of  a  town,  an 
injunction  will  lie  to  prevent  the  town  authori- 
ties from  tearing  up  or  removing  such  traclc 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Barbour  Coun- 
ty; John  Homer  Holt,  Judge. 

BUI  by  the  Belington  &  Northern  Railroad 
Company  against  the  town  of  Alston.  De- 
cree for  plaintiff,  and  defendant  appeals.  Re- 
versed In  part. 

W.  B.  Maxwell  and  J.  B.  Ware,  for  appel- 
lant   Fred  O.  Blue,  for  appellee. 

DENT,  J.  The  town  of  Alston  appeals 
ftrom  a  decree  of  the  circuit  court  of  Barbour 
county  perpetuatliig  an  Injunction  awarded 
at  the  Instance  of  the  Belington  &  Northern 
Railroad  Company  Inhibiting  the  officers  of 
such  town  ftom  repealing  certain  orders  of 
the  common  council  of  said  town  granting 
the  plaintiff  a  right  of  way  through  certain 
of  its  streets,  and  from  tearing  up  and  re- 
moving the  tracks  of  the  plaintiff,  put  down 
in  pursuance  of  such  right  of  way.  Appellant 
insists  that  such  orders  are  void,  because  the 
notice  required  by  chapter  29,  p.  82,  Acts 
1901,  was  not  given  before  such  orders  were 
entered,  and  that  by  reason  of  their  void 
character  the  appellant  has  the  right  to  repeal 
them,  and  the  right  to  tear  up  and  destroy 
appellee's  tracks  as  a  nuisance. 

The  first  and  most  Important  question  pre- 
sented In  this  case  is  as  to  whether  the  as* 
sent  of  the  corporate  authorities  of  a  town 
to  occupy  Its  streets,  required  by  section  10, 
c  52,  Code  1899,  given  to  a  raih-oad  com- 
pany. Is  a  franchise  within  the  meaning  of 
t'hapter  29,  p.  82,  Acts  1901.  The  chapter  con- 
sists of  but  one  section,  and  is  as  follows: 
'*No  franchise  shall  hereafter  be  granted  by 


the  oonnty  court  of  any  county,  or  other 
tribunal  acting  hi  lieu  thereof,  or  by  ttie  coun- 
cil of  any  city,  town  or  village  Incorporated 
under  the  laws  of  this  state,  where  the  appli- 
cation for  such  franchise  has  not  been  filed 
at  least  thirty  days  prior  to  the  time  when 
it  la  to  be  acted  upon,  by  such  county  court 
or  council,  with  the  clerk  of  such  court  or 
council,  and  notice  of  such  application,  stat- 
ing the  object  of  such  franchise,  shall  have 
been  given  by  publication  for  thirty  days  In 
some  newspaper  of  general  circulation  pub- 
lished In  such  county  or  city  wherein  such 
franchise  Is  to  be  granted.  Nor  shall  such 
franchise  be  granted  within  thirty  days  after 
the  application  has  been  filed,  nor  until  an  op- 
portunity has  been  given  any  citizen  or  c<^- 
poration  Interested  In  the  granting  or  refus- 
ing of  said  franchise  to  be  heard.  Nor  shall 
any  franchise  hereafter  be  granted  by  any 
county  court,  or  other  tribunal  acting  in  lieu 
thereof,  or  by  any  council  of  any  city,  town 
or  village  Incorporated  under  the  laws  of  this 
state,  for  a  longer  term  than  fifty  years;  pro- 
vided, however,  that  nothing  In  this  act  shall 
prevent  the  renewal  of  any  such  franchise  for 
a  term  not  exceeding  fifty  years,  when  the 
same  shall  have  expired.  No  franchise  here- 
after granted  for  any  longer  term  than  fifty 
years  shall  be  of  any  force  or  validity."  A 
franchise  is  an  hicorporeal  hereditament,  and 
not  the  tangible  property  necessary  in  the  ex- 
ercise thereof.  Tuckahoe  Canal  Co.  v.  Tucka- 
hoe,  etc.,  R.  Co.,  11  Leigh,  78,  36  Am.  Dec 
874;  Bridgeport  v.  New  York,  etc.,  B.  Co.,  36 
Conn.  266,  4  Am.  Rep.  63.  An  action  to  test 
the  authority  of  a  railroad  company  to  use 
a  public  street  does  not  involve  a  franchise. 
Parlin  v.  MUls,  11  111.  App.  396;  Mills  v.  Par- 
lin,  106  111.  60.  Ass^it  by  a  town  to  use  of 
its  streets  by  a  railroad  company  is  no  more 
a  franchise  than  the  grant  of  a  right  of  way 
through  his  lands  by  a  landowner.  C.  C.  R. 
Co.  V.  The  People,  etc.,  73  111.  541.  It  is  an 
easement  In  corporeal  property,  and  not  a 
franchise.  3  Elliott  on  R.  Roads,  S  632.  The 
limitation  in  the  act  that  no  franchise  shall 
be  granted  for  a  longer  term  than  50  years 
shows  that  It  was  not  Intended  to  apply  to 
the  assent  of  the  council  to  the  passage 
through  Its  limits  of  a  railroad  or  perpetual 
highway,  whose  franchises  are  without  limit 
as  to  time.  It  would  be  a  strange  thing  at 
the  end  of  50  years  to  see  immense  lines  of 
railway  cut  into  useless  sections  by  reason 
of  the  authorities  of  the  various  villages, 
towns,  and  cities  through  which  they  pass  re- 
fusing their  assent  to  the  continuance  of  its 
so-called  *'local  franchise."  Instead  of  being 
a  franchise,  its  right  of  way  through  the 
streets  is  an  easement,  and  the  council's  as- 
sent thereto  Is  a  license  or  grant  thereof. 
Hence  the  act  referred  to  does  not  govern  or 
have  any  application  to  the  plaintiff's  rights 
acquired  from  the  council.  No  notice  thereof 
was  necessary,  and  the  orders  of  the  council 
complained  of  are  valid.  Nor  have  the  abu^ 
ting  property  owners  any  right  to  object 
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thereto.  If  their  property  Is  Ixijiired,  bat  not 
taken,  their  remedy  Is  to  be  had  in  an  action 
for  damages.  Spencer  t.  Point  Pleasant  & 
O.  K,  R.  Co.,  23  W.  Va.  406.  The  orders 
granting  assent  to  the  plaintiff  being  ralid, 
gives  plaintiff  no  right  to  enjoin  the  repeal 
thereof.  The  plaintiff  would  not  be  injured 
thereby. 

The  defendant's  council  Is  clothed  with 
limited  legislative,  Judicial,  and  executive  or 
administrative  functions  under  the  supervi- 
sion and  control,  when  the  rights  of  persons 
and  property  are  involved,  of  the  superior 
Judicial  tribunals  of  the  state,  without  the 
necessity  of  an  appeal  to  equity,  unless  ir- 
reparable injury  is  threatened  and  the  legal 
remedies  are  inadequate.  If  the  council  im- 
properly annulled  its  orders  or  ordinances  as- 
senting to  the  plaintiff's  occupancy  of  its 
streets,  the  plaintiff  could  treat  such  annul- 
ment as  void,  or  It  could  hav6  the  same  re- 
viewed and  reversed  by  proper  Judicial  meth- 
od of  review.  If,  however,  the  council  should 
repeal  such  valid  orders,  and  then  threaten 
and  undertake  to  tear  up  and  destroy  plain- 
tifiTs  road,  and  eject  it  from  the  streets,  the 
plaintiff  is  entitled  to  an  injunction,  for  such 
injury  would  be  irreparable.  2  Elliott  on 
Raihroads,  §  682;  Easton,  etc..  Pass.  Ry.  Co. 
v.  City  of  Baston,  133  Pa.  505,  19  Atl.  486»  19 
Am.  St  Rep.  658;  Asheville  St  Ry.  Co.  v. 
City  of  Asheville,  109  N.  C.  688,  14  S.  E.  316. 

The  decree  complained  of  must  be  reversed 
and  annulled  in  so  far  as  it  enjoins  ''the  de- 
fendants, the  town  of  Alston  and  the  mem- 
bers of  its  common  council  and  its  mayor  and 
recorder,  from  attempting  to  or  repealing  the 
said  three  orders  or  resolutions  mentioned 
In  plaintiff's  bill,"  and  in  all  other  respects 
It  is  affirmed,  with  costs  to  the  defendants, 
because  their  appeal  was  made  necessary  by 
the  Illegally  excessive  injunction  obtained. 

Beveised  in  part  and  affirmed  in  part 


(M  W.  Va.  688) 
BOSLEY  V.  BALTIMORE  ft  O.  R.  00. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  9,  1904.) 

OARRnERS--SHIPMENT     OF     CATTLE— DELAY— 

UMJTATION  OP  LIABILITY— VALIDITY 

—EVIDENCE— APPEAL, 

1.  B.  Bhipned  24  head  of  cattle  at  Rollyson 
Station,  in  Braxton  county,  over  the  Baltimore 
&  Ohio  RailroacL  to  Baltimore,  Md.  On  the 
day  of  Bhipment,  B.  and  the  company  made  and 
signed  a  contract  which,  among  other  things, 
provided,  "that  In  the  event  of  any  unusual  de- 
lay or  detention  of  said  live  stock,  caused  by 
the  negligence  of  the  said  carrier,  or  its  em- 
ployees, or  its  connecting  carriers,  or  their  em- 
ployees, or  otherwise,  the  said  shipper  agrees 
to  accept  as  full  compensation  for  all  loss  or 
damage,  sustained  thereby,  the  amount  actual- 
ly expended  by  said  shipper,  in  the  purchase  of 
food  and  water  for  the  said  stock  while  so  de- 
tained.'' 

Held,  that  the  company  cannot,  by  said  con- 
tract, or  any  of  the  provisions  thereof,  exempt 
itself  from  any  liability  for  loss  or  damage 
occasioned  to  the  plaintiff  which  was  in  any 
degree  caused  by  the  negligence  or  misfeasance 
of  itself  or  its  servants. 


2.  On  proof  of  a  delay  in  the  delivery  of  the 
cattle  by  the  company  at  the  place  of  their 
destination,  a  prima  fade  case  was  made  out 
against  it,  and  the  burden  of  proof  then  rested 
apon  it  to  show  that  it  was  not  responsible 
for  the  delay;  and  the  question  as  to  the  rea- 
sonableness and  sufficiency  of  the  excuse  which 
the  carrier  made  for  the  delay  was  for  the  jury. 

3.  Where  a  case  has  been  fairly  submitted 
to  a  junr,  and  a  verdict  fairly  rendered,  it  ought 
not  to  be  interfered  with  by  the  court,  uniesB 
manifest  wrong  or  injustice  has  been  done,  or 
unless  the  verdict  is  plainly  not  warranted  by 
the  evidence. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Conrt,  Braxton  Comity;  W. 
O.  Bennett,  Judge. 

Action  by  J.  H.  Bosley  agahist  the  Balti- 
more &  Ohio  Railroad  Company.  Judgment 
for  plahitiir.  Defendant  brings  error.  Af- 
firmed. 

W.  E.  Haymond,  for  plaintiff  in  error. 
Dulin  &  Fox  and  Edward  A.  Brannon,  for 
defendant  in  error, 

MILLER,  J.  A  dvil  action  was  commen- 
ced by  J.  H.  Bosley,  the  defendant  in  error, 
before  a  justice  of  the  peace  within  and  for 
the  county  of  Braxton,  against  the  Baltimore 
&  Ohio  Railroad  Company,  now  plaintiff  in 
error,  for  the  recovery  of  money  alleged  to 
be  due  for  damages  for  a  wrong,  in  which 
action  the  plaintiff  demanded  Judgment  for 
$300,  with  interest  and  costs  according  to 
law.  The  demand  of  the  plaintiff  is  based 
upon  the  alleged  unreasonable  delay  by  th^ 
defendant,  which  is  claimed  to  be  negligence, 
in  the  transportation  of  24  head  of  cattle  be- 
longing to  plaintiff  from  Rollyson  Station, 
on  said  railroad,  in  the  said  county,  and  in 
the  delivery  thereof  in  the  city  of  Baltimore, 
Md.-4i  distance  stated  in  one  of  the  briefs, 
and  not  denied,  to  be  870  miles.  On  the  trial 
of  the  action  before  the  Justice,  the  plaintiff 
recovered  a  Judgment  against  the  company 
for  $10,  with  interest  thereon  from  the  10th 
day  of  November,  1902,  the  date  thereof,  and 
costs.  From  this  Judgment  the  defendant 
company  appealed  to  the  circuit  court,  where- 
in, on  the  Ist  day  of  May,  1903,  upon  a  trial 
of  the  action  on  the  appeal,  the  plaintiff 
recovered  a  Judgment  against  the  defend- 
ant company  for  $120,  with  interest  thereon 
from  that  date  until  paid,  and  costs.  On  this 
trial  the  company  excepted  to  various  rul- 
ings of  the  court,  and  made  its  exceptions 
parts  of  the  record. 

The  evidence,  as  certified,  shows  that  on 
Monday,  September  22,  1902,  plaintiff  shipped 
on  defendant's  railroad,  at  Rollyson  Station, 
24  head  of  cattle,  to  be  delivered  in  Balti- 
more; that  he  put  them  in  the  cattle  pens  at 
that  point  near  8  o'clock  that  morning,  to  be 
loaded  in  the  car;  that  the  car  with  the  cattle 
arrived  over  the  road  at  Weston  at  5:90,  on 
the  evening  of  the  same  day  (a  distance  of  32 
miles  from  Rollyson);  that  they  left  Weston 
at  9  p.  m.  the  same  day,  and  arrived  at 
Clarksburg  (a  distance  of  25  miles  from  Wes- 
•ton)  at  11:45  p.  m.  the  same  day;  that  they 
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left  Olarksbarg  at  3K)5  a.  m.  next  day,  and 
arrived  at  Grafton  at  5:20  the  same  morning 
(a  distance  of  23  miles  from  Clarksburg); 
that  they  left  Grafton  at  11:20  a.  m.  the  same 
day,  and  arrived  at  Cumberland,  Md.,  at 
8.-05  the  evening  of  the  same  day;  that  they 
left  Cumberland  at  11:45  p.  m.  that  day,  and 
arrived  at  Brunswick  6:15  &  m.  next  day; 
that  they  left  Brunswick  at  9:50  a.  m.  same 
day,  and  arrived  at  Baltimore  at  3:50  p.  m. 
on  Wednesday,  11  hours  and  50  minutes 
late.  It  is  further  proved  that  Wednesday 
is  the  stock  market  day  at  Baltimore,  and 
that  plaintiff's  object  was  to  have  his  cattle 
there  In  time  for  the  Wednesday  market  of 
that  week;  that  when  the  cattle  arrived  the 
market  had  closed;  that  the  stock  sales  are 
made  on  the  market  from  7  a.  m.  until  1  p.  m.; 
that  the  cattle  had  had  neither  food  nor  wa- 
ter from  Monday  morning  until  Wednesday 
evening,  after  they  arrived  in  Baltimore,  and 
that  they  were  tired  and  almost  worn  out; 
that  plaintlfF  then  engaged  a  live  stock  deal- 
er to  sell  them,  who  did  sell  them  the  same 
evening,  but  for  a  less  price  than  they  would 
have  brought  on  the  market  The  dealer 
swears  that  he  sold  other  cattle,  about  equal 
in  quality,  on  the  market  the  same  day,  for  a 
quarter  to  three-eighths  of  a  cent  more  on  the 
pound.  It  is  also  shown  that  the  cattle,  when 
shipped,  weighed  about  27,700  pounds,  and, 
when  sold,  about  24,000  pounds.  Plaintiff 
swears  that  he  was  damaged  $200  by  injury 
to,  and  loss  In  the  weight  of,  his  cattle,  and 
by  reason  of  extra  expenses  for  transporta- 
tion of  himself.  Another  witness  puts  the 
loss  to  the  cattle  at  $125.  There  Is  evidence 
that  plaintiff  urged  the  railroad  officials  In 
charge  of  the  train  to  permit  him  to  unload 
and  feed  and  water  his  cattle  on  the  way, 
but  that  he  was  not  allowed  to  do  so;  that 
he  also  urged  those  in  charge  of  the  transpor- 
tation to  send  the  cattle  forward;  that  the 
train  dispatcher  at  Grafton  assured  the  ship- 
pers that  they  would  be  put  into  Baltimore  at 
6:30  Wednesday  morning;  and  there  is  also 
evidence  that  officers  of  the  company  knew  of 
the  desire  of  plaintiff  to  reach  the  Wednesday 
market;  but  there  is  no  proof  of  any  special 
contract  of  the  company  that  it  would  put 
the  cattle  in  Baltimore  hi  time  for  that  or  any 
other  market.  It  is  further  shown  by  plain- 
tiff that  he  is  a  shipper  of  stock;  that  he  has 
had  experience  In  shipping  stock  from  Roily- 
son,  Roanoke,  and  other  points  on  the  rail- 
road; that  his  cattle  should  have  reached ' 
Baltimore  on  Tuesday  evening;  that  Tuesday 
would  have  been  a  reasonable  time  for  the 
railroad  to  have  put  the  cattle  into  Baltimore, 
and  that  another  load  of  cattle  shipped  from 
Roanoke  by  him  on  Monday  over  defendant's 
road,  put  Into  the  stock  pens  after  the  cattle 
in  question  were  penned,  reached  Baltimore 
about  4  o'clock  on  Tuesday  evening.  Ro- 
anoke is  shown  to  be  20  miles  nearer  to 
Clarksburg  than  is  Roily  son,  and  on  the  same 
line  of  railroad.  Plaintiff  says  it  is  the  prac- 
tice to  load  cattle  at  the  points  named,  oa 


Monday,  to  reach  the  Wednesday  market  in 
Baltimore,  and  that  he  always  loaded  on 
Monday  to  get  the  Baltimore  market  on 
,  Wednesday.  It  was  proved  by  the  defend- 
ant that  the  said  cattle  were  taken  from 
Rollyson  on  Monday  by  train  No.  7  (a  mixed 
train,  but  a  first-class  train,  upon  which  pas- 
sengers were  carried);  that  It  left  Rollyson 
at  3:32  p.  m.;  that  It  is 'due  at  Weston  at 
5:20  p.  m.;  that  a  local  freight  leaves  Rolly- 
son at  2.25  p.  m.,  but  that  No.  7  runs  around 
it,  before  reaching  Weston;  that  a  passenger 
train  passes  Rollyson  in  the  direction  of  Wes- 
ton at  11:52  a.  m.;  that  the  regular  stock 
trains  on  the  main  line  passing  Clarksburg 
and  going  east  are  No.  9S,  due  at  Clarksbuig 
at  4:22  p.  m.,  and  No.  94,  due  at  the  same 
place  at  12:40  a.  m.;  that  the  cattle  in  ques- 
tion were  moved  from  Clarksburg  to  Grafton 
on  No.  94,  and  were  then  sent  east  on  No. 
82,  which  was  run  as  an  extra  from  Grafton; 
there  being  no  schedule  for  such  trains  from 
that  point  east  It  is  further  shown  by  the 
defendant  company  that  no  train  carrying 
stock  passed  Clarksburg,  earlier  than  No. 
94,  after  the  said  train  from  Weston  arrived 
there  with  the  cattle,  and  that  No.  98  had 
passed  Clarksburg  before  that  time.  It  is 
further  shown  that  at  that  particular  time 
there  was  quite  a  congestion  of  freight,  both 
In  the  yards  and  on  the  road,  east  of  Clarks- 
burg, and  that  it  was  difficult  for  even  the 
passenger  trains  to  get  over  the  road,  on  ac- 
count of  it  Defendant's  witness,  an  assist- 
ant trainmaster,  testified  that  it  was  unusual 
to  have  a  delay  of  stock  for  six  hours  at 
Grafton;  that  train  No.  82,  which  took  the 
stock  from  Grafton,  sliould  have  left  there  at 
5:42  p.  m.,  and  was  due  at  Baltimore  at  2:30 
next  day;  that  the.  "specials"  were  the  reg- 
ular freight  trains,  run  on  extra  time;  that 
there  was  no  regular  time  for  them;  that 
they  just  keep  out  of  the  way  of  regular 
trains,  and  get  In  when  they  can.  "We  move 
these  trains  just  as  soon  as  we  can  get  the 
engines  to  move  them  with."  Lee  Jack^  a 
witness,  states  that  he  has  shipped  from 
south  of  Weston  over  the  defendant's  road 
for  the  Wednesday  market  at  Baltimore;  that 
he  usually  loaded  his  stock  for  that  market 
day  at  Rollyson  on  Monday  morning,  to  have 
it  ready  for  the  train  which  sometimes  came 
along  about  11,  and  sometimes  about  2, 
o'clock;  that  he  did  this  so  as  to  connect 
with  the  train  at  Clarksburg;  that  stock 
loaded  on  Monday  morning  at  11  o'clock 
ought  to  get  to  Baltimore  at  any  time  from 
5  p.  m.  on  Tuesday  until  midnight;  that  If 
stock  were  loaded  at  Rollyson  Station  on 
Monday  morning,  which  did  not  reach  Balti- 
more until  3:50  Wednesday  evening,  that 
would  be  an  unusual  delay;  that  such  de- 
lay would  damage  the  stock;  that,  If  the 
stock  did  not  reach  the  Wednesday  market  it 
would  bring  a  less  price,  because  there  would 
be  less  buyers. 

There  is,  in  the  record,  as  part  of  the  evi- 
dence, a  contract  made  betwe^i  and  aliened 
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by  the  defendant  company  and  the  plaintiff, 
bearing  date  on  the  22d  day  of  September, 
1902,  relating  to  the  shipment,  transporta- 
tion, and  delivery  of  said  24  head  of  cattle, 
which  stipulates  and  agrees  that  said  com- 
pany had  received  said  stock,  for  itself  and 
on  behalf  of  connecting  carriers,  for  trans- 
portation, subject  to  the  official  tariffs,  clas- 
sifications, and  rules  of  the  said  company, 
and  upon  the  ''following  terms  and  conditions, 
which  are  admitted  and  accepted  by  the  said 
shipper  as  Just  and  reasonable,  viz.:  That 
said  shipper  or  consignee  is  to  pay  freight 
thereon  to  the  said  carrier  at  the  rate  of 
22c  per  100,  lbs.  which  is  the  lower  pub- 
lished tariff  rate  based  upon  the  express 
condition  that  the  carrier  assumes  liability 
on  the  said  live  stock  to  the  extent  only  of 
the  following  agreed  valuation,  upon  which 
valuation  is  based  the  rate  charged  for  the 
transportation  of  the  said  animals,  and  be- 
yond which  valuation  neither  the  said  car- 
rier nor  any  connecting  carrier  shall  be  lia- 
ble In  any  event  whether  the  loss  or  dam- 
age occur  through  negligence  of  the  said 
carrier  or  connecting  carriers  or  their  em- 
ployees or  otherwise.  ♦  ♦  ♦  If  cattle  or 
cows,  not  exceeding  seventy-five  dollars  each. 
•  ♦  •  That  in  the  event  of  any  unusual 
delay  or  detention  of  said  Uve  stock,  caused 
by  the  negligence  of  the  said  carrier,  or  its 
employees,  or  Its  connecting  carriers,  or  their 
employees,  Or  otherwise,  the  said  shipper 
agrees  to  accept  as  full  compensation  for  all 
loss  or  damage  sustained  thereby  the  amount 
actually  expended  by  said  shipper,  in  the 
purchase  of  food  and  water  for  the  said 
stock  while  so  detained." 

The  case  presents  two  principal  questions: 
Was  there  such  delay  in  the  transportation 
and  delivery  of  the  cattle,  under  the  circum- 
stances, as  amounts  to  negligince  on  the  part 
of  the  defendant?  If  there  was  negligence, 
does  the  contract  aforesaid  between  plaintiff 
and  defendant  release  defendant  from  lia- 
bility for  all  loss  or  damage  sustained  by 
the  plaintiff  thereby,  except  the  amount  ac- 
tually expended  by  the  plaintiff  In  the  pur- 
chase of  food  and  water  for  his  cattle  while 
so  detained? 

In  McGraw  v.  B.  &  O.  R.  Co.,  18  W.  Va. 
361,  41  Am.  Rep.  696,  it  is  held  that,  "when 
a  common  carrier  undertakes  to  convey 
goods,  the  law  implies  a  contract  that  they 
shall  be  carried  and  delivered  at  the  place 
of  destination  safely  and  within  a  reason- 
able time.  ♦  ♦  •  What  is  'reasonable 
time,'  within  which  goods  are  to  be  deliv- 
ered, cannot  be  defined  by  any  general  rule, 
but  mi)st  depend  upon  the  circumstances  of 
each  particular  case."  This  is  a  well-con- 
sidered case,  and  the  conclusions  reached 
therein  by  the  court  are  supported  by  a  great 
many  decisions  of  other  states.  Elliott  on 
Railroads,  vol.  4,  $  1483,  says:  "There  is  no 
fixed  rule  of  law  determining  what  will  or 
will  not  constitute  an  unreasonable  delay  in 
all  cases.     The  carrier  is  in  all  Instances 


bound  to  use  ordinary  care  and  diligence  to 
avoid  unreasonable  delay,  but  many  ele- 
ments must  be  taken  into  consideration  in 
determining  whether  there  was  or  was  not 
unreasonable  delay  in  the  particular  in- 
stance. The  fact  that  there  was  unusual  de- 
lay does  not  always  sbow  a  breach  of  duty. 
♦  ♦  ♦  Where  the  delay  is  an  unusual  one, 
and  is  not  explained,  it  is  held  to  be  prima 
facie  evidence  of  negligence,  but  that  In  a 
case  where  there  Is  only  a  slight  delay  the 
rule  Is  different." 

During  the  trial,  plaintiff  was  permitted  to 
testify,  over  the  objection  of  defendant,  that 
the  car  load  of  cattle,  the  delay  in  the  trans- 
portation of  which,  he  claimed,  occasioned 
the  damages  sought  to  be  recovered  in  the 
action,  reached  the  city  of  Baltimore  (the 
place  of  destination)  too  late  for  the  market 
on  Wednesday,  and  that,  by  missing  the  mar- 
ket on  that  day,  he  was  obliged  to  sell  the 
cattle  for  less  money  than  he  would  have 
gotten,  bad  they  reached  their  destination  in 
time  for  the  market.  This  evidence  and  ob- 
jection thereto  constitute  defendant's  bill  of 
exception  No.  1.  It  is  true  that  there  was  no 
contract  by  the  company  with  the  plaintiff 
that  the  cattle  should  be  delivered  at  Balti- 
more for  Wednesday's  market,  or  any  other 
market;  but  there  was  evidence  before  the 
Jury  showing  the  time  of  the  shipment  of  the 
cattle,  and  the  delays  in  the  delivery  there- 
of in  Baltimore,  and  also  tending  to  prove 
that  such  delays  were  unusual  and  unrea- 
sonable, and  that  one  of  the  results  thereof, 
entering  into  plaintlfTs  damage,  was  the  fail- 
ure of  the  cattle  to  reach  the  Wednesday 
market  The  evidence  was  admitted  as  tend- 
ing to  prove  negligence,  and  as  tending  to 
show  how  the  loss  or  damage  to  the  plain- 
tiff was  a  result  of  the  alleged  negligence. 
It  was  proper  for  the  purpose,  and  It  was 
not  error  to  allow  it 

Bill  of  exceptions  No.  2  certifies  that,  after 
the  plaintiff  had  introduced  all  of  his  evi- 
dence in  chief  on  the  trial  of  the  case,  and 
before  the  defendant  had  introduced  any  evi- 
dence, the  defendant  moved  the  court  to  ex- 
clude the  evidence  of  the  plaintiff  from  the 
Jury;  but  the  court  overruled  said  motion, 
and  refused  to  exclude  said  evidence,  or  any 
part  thereof,  from  the  Jury,  to  which  ruling 
the  defendant  excepted.  The  question  wheth- 
er the  delay  in  the  transportation  to,  and  de- 
livery of  the  cattle  in,  Baltimore,  was  rea- 
sonable or  unreasonable,  was  one  peculiarly 
for  the  Jury.  "The  question  as  to  what  is  a 
reasonable  time  for  the  transportation,  and 
as  to  the  reasonableness  and  sufficiency  of 
the  excuse  which  the  cartier  makes  for  de- 
lay, is  for  the  Jury."  6  Cyc.  449;  5  Am.  & 
Eng.  Epc.  Law  (2d  Ed.)  247;  Johnson  v. 
Railroad  Co..  25  AV.  Va.  571.  By  the  state- 
ment of  facts,  it  appears  that  the  plaintiff 
had  established,  at  the  least,  a  prima  facie 
case  before  the  Jury,  when  defendant  made 
its  motion  to  exclude  plaintiff's  evidence  ae 
aforesaid.     **A  motion  by  defendant  to  ex- 
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dude  the  plaintiff*!  evidence  upon  the  ground 
that  It  18  not  sufficient  to  warrant  a  verdict 
In  bis  favor  will  not  be  granted  if  there  he 
any  evidence  which  tends  in  any  degree, 
however  slight,  to  prove  the  plaintiff's  case. 
If  it  tends  to  prove  the  plaintiff's  case  in  any 
degree  whatever,  the  case  cannot  he  with- 
drawn from  the  Jury.  The  motion  can  never 
prevail  or  he  sustained  merely  because  the 
court  may  think  the  weight  of  evidence  is 
against  the  plaintiff.  Smith  v.  Parkersburg 
Co-operation  Ass'n,  48  W.  Va.  239,  37  S.  E. 
645;  Carrlco  v.  W.  Va.,  0.  &  P.  R.  Co.,  85 
W.  Va.  389,  14  S.  B.  12;  Ketterman  v.  Rail- 
road Co.,  48  W.  Va.  606,  37  S.  B.  683.  We 
think  the  motion  to  exclude  the  plaintiff's 
evidence  was  properly  refused. 

After  all  of  the  evidence  had  been  given 
to  the  Jury,  and  before  they  retired  to  con- 
sider of  their  Verdict,  the  defendant  asked 
the  court  to  give  to  the  Jury  the  following  in- 
structions, to  wit: 

"(1)  The  court  Instructs  the  Jury  that  the 
plaintiff  is  not  entitied  to  recover  in  this 
action  anything  but  the  amount  actually  ex- 
pended by  him  in  the  purchase  of  food  and 
water  for  the  stock  while  detained,  if  they 
believe  it  was  detained  by  unusual  delay  in 
shipment. 

"(2)  The  court  Instructs  the  Jpry  that  the 
contract  of  shipment  between  plaintiff  and 
defendant  dated  September  22,  1902,  read  In 
evidence,  Is  a  valid  and  binding  contract  on 
both  parties  thereto,  and  the  plaintiff  is  not 
entitied  to  recover  in  this  action  any  damages 
against  the  defendant  which  he  by  the  said 
contract  agreed  to  waive. 

"(3)  The  court  instructs  the  Jury  that  if 
they  believe  from  the  evidence  that  the  stock 
of  plaintiff  was  taken  by  defendant  by  first 
scheduled  train  passing  after  the  cattie  were 
loaded,  and  that,  at  the  points  at  which 
changes  of  divisions  and  schedule  occurred, 
the  car  containing  the  cattie  was  taken  by 
first  train  scheduled  for  the  purpose  of  mov- 
ing stock  after  said  cars  arrived  at  such 
point,  then  the  fact  that  the  arrival  of  the 
cattie  at  destination  was  after  the  time  sched- 
uled for  the  arrival  of  the  train  carrying 
them  Is  not  of  Itself  sufficient  to  establish 
negligence  of  the  defendant 

"(4)  The  coiu-t  instructs  the  Jury  that  the 
defendant  could  not  be  bound  to  deliver  the 
cattle  of  the  plaintiff  for  any  particular  mar- 
ket unless  it,  by  special  contract,  agreed  to 
do  so. 

"(5)  The  court  Instructs  the  Jury  that,  un- 
der the  contract  of  shipment  between  the 
plaintiff  and  defendant,  the  plaintiff  was  re- 
quired to  load  his  cattie,  and  the  defendant 
could  not,  under  the  evidence,  be  held  re- 
sponsible for  delay  in  loading  from  cattie 
pens  at  RoUyson." 

And  the  court  gave  to  the  Jury  said  in- 
structions Nos.  3  and  5,  but  refused  to  give 
Nos.  1,  2,  and  4,  to  which  ruling  the  defend- 
ant excepted. 


The  court  also  gave,  at  the  Instance  of  the 
plaintiiff,  the  two  following  Instructions: 

"(2)  The  court  instructs  the  Jury  that  the 
defendant  in  this  case  could  not  lawfully 
stipulate  by  special  contract  or  otherwise 
for  exemption  from  responsibility  for  the 
negligence  of  Itself  or  its  servants;  and  if 
the  Jury  believes  from  the  evidence  that 
there  was  an  unreasonable  delay  in  trans- 
porting the  cattie  referred  to  in  this  cause 
from  Heater  Station  to  the  dty  of  Balti- 
more by  the  defendant,  and  that  such  delay 
was  caused  by  the  negligence  of  the  defend- 
ant or  its  servants,  they  should  find  for  the 
plaintiff. 

"(3)  The  court  instructs  the  Jury  that  if 
they  believe  from  the  evidence  that  there 
was  such  unreasonable  delay  on  the  part 
of  the  defendant  or  its  servants  in  trans- 
porting said  cattle  to  the  city  of  Baltimore, 
they  should  find  for  the  plahitiff;  and.  If 
they  further  believe  from  the  evidence  that 
the  plaintiff  was  damaged  by  said  delay,  in 
assessing  such  damages  they  should  take 
into  consideration  all  damages  naturally  and 
proximately  resulting  from  such  delay." 

To  the  giving  of  these  instructions  the 
defendant  objected. 

After  the  verdict  was  found  by  the  Jury, 
and  before  Judgment  was  rendered  there- 
on, the  defendant  moved  the  court  to  set  It 
aside,  and  grant  to  defendant  a  new  trial, 
on  the  ground  that  said  verdict  was  contrary 
to  the  law  and  the  evidence,  and  contrary 
to  the  instructions  of  the  court,  which  motion 
was  also  overruled,  and  thereupon  Judgment 
was  rendered  in  accordance  with  the  ver- 
dict, and  the  defendant  again  excepted. 

Rejected  instruction  No.  4  was  properly 
refused,  because  there  was  no  evidence  in 
the  case  upon  which  to  base  it  It  was  not 
contended  for,  or  attempted  to  be  proved 
by  plaintiff,  that  the  defendant  had  agreed 
or  was  bound  to  deliver  the  cattle  in  Bal- 
timore for  any  market  Carrlco  v.  W.  Va. 
C.  &  P.  R.  R.  Co.,  supra.  The  instruction 
would  have  been  misleading.  As  there  was 
no  special  contract  of  delivery,  the  defend- 
ant was  required  by  law  to  deliver  the  cat- 
tie  in  Baltimore  in  a  reasonable  time.  The 
evidence  tended  to  show  that  by  a  compli- 
ance with  the  law,  the  defendant  could  have 
delivered  them  there  In  time  for  the  Wed- 
nesday market  If  the  evidence  was  suffi- 
cient to  establish  that  fact— of  which  the 
Jury  were  the  sole  Judges— then  the  instruc- 
tion would  have  been  contrary  to  law. 

Rejected  instructions  1  and  2  offered  by 
defendant,  and  said  instructions  2  and  3 
given  at  the  Instance  of  the  plaintiff,  in- 
volve the  question  of  the  legal  effect  of  the 
contract,  portions  of  which  are  hereinbefore 
set  out,  and  will  all  be  considered  together. 
"A  railroad  carrier  is  liable  for  loss  caused 
by  unreasonable  delay  in  transporting  goods 
unless  the  delay  is  attributable  to  some  cause 
which   exonerates  a  common  canier  from 
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UabiUtj.**  BlUott  on  Bailioads,  toI.  4,  | 
1482.  '*The  attempt,  on  tbe  part  of  car- 
rien»  to  limit  their  liability  as  against  their 
own  negligence  or  that  of  their  servanta^ 
has  been  particularly  persistent  where  the 
contract  of  transportation  is  with  reference 
to  liYe  stock;  but  such  limitations  have  been 
uniyersally  held  IneffectuaL"  6  Cyc.  391, 
and  cases  there  cited.  "A  carrier  may  con- 
tract with  the  owner  of  lire  stock  against 
liability  for  losses  arising  from  inherent 
nature^  vice,  or  propensity  of  the  animals 
themselTes,  but  not  from  its  own  negligence 
In  running  its  trains,  or  the  like."  ElUiott 
on  Bailroads^  supra,  t  1511.  '*It  is  urged 
by  the  authorities  in  favor  of  the  extension 
of  the  carrier's  right  to  contract  for  a  com- 
plete exemption  from  liability,  that  men 
must  be  permitted  to  make  ,their  own  agree- 
ments, and  that  it  is  not  a  matter  of  public 
concern  on  wbat  terms  an  individual  con- 
sents to  have  his  goods  carried  for  him. 
But  this  argument,  however  plausible  it  may 
be  made,  is  unsound,  and  has  n^ver  received 
the  sanction  of  the  courts  outside  of  one  or 
two  Jurisdictiona  It  overlooks  the  inequal- 
ity in  the  respective  positions  of  the  car- 
rier and  the  shipper,  and  the  advantage 
and  quasi  monopoly  by  the  former.  It 
leaves  out  of  consideration  the  principle, 
now  of  universal  recognition,  that  railroad 
and  express  companies  are  quasi  public  in- 
stitutions, owing  a  duty  to  the  public  which 
they  cannot  avoid  by  private  contract,  and 
which  public  policy  forbids  they  should  es- 
cape. It  is  therefore  held  by  the  great 
weight  of  authority  that  a  carrier  cannot 
make  a  contract  by  which  it  is  to  be  ex- 
empt from  liability  for  any  loas  resulting 
from  its  own  negligence  or  that  of  its  serv- 
ants. Such  a  contract  is  void,  as  being 
against  public  policy,  and  affords  the  car- 
rier no  protection."  6  Am.  &,  Bug.  Bnc. 
lAW  (2d  Ed.)  307, 308;  6  Cyc.  392,  and  cases 
dted;  also  Parker  v.  Atlantic  Coast  Line 
R.  R  Oo.  (N.  C.)  45  a  Bl  658;  3  Thomp.  on 
Neg.  i  3326.  Some  courts  which  have  been 
Inclined  to  recognize  the  validity  of  contracts 
relieving  carriers  from  liability  for  negli- 
gence^ have  drawn  a  distinction  between 
ordinary  negligence  and  gross  negligence, 
and  have  sustained  exemptions  so  far  as 
they  did  not  exonerate  the  carrier  from 
gross  or  willful  neglect  or  fraud  on  his  part 
or  on  the  part  of  his  servants.  This  as- 
sumed distinction  is  by  the  best  authori- 
ties unequivocally  repudiated,  and  all  at- 
tempted exemptions  from  liability  on  ac- 
count of  negligence,  whether  gross  or  or- 
dinary, are  held  to  be  ineffectual.  6  Oyc. 
391.  At  page  388  of  the  same  book  it  is 
said:  "Outside  of  New  York  the  current  of 
authorities  Is  almost  unbroken  that  for  rea- 
sons of  public  policy,  carriers  cannot  exempt 
themselves  by  any  contract,  notice  or  stip- 
ulation from  liability  for  the.  consequence 
of  their  own  negligence."  To  the  same  ef- 
fect generally  have  been  the  decisions  of 


this  court  In  B.  &  O.  R.  R.  v.  Rathbone,  1 
W.  Va.  87,  88  Am.  Dec.  664  (decided  in 
1865),  it  was,  among  other  things,  held  that 
"it  is  competent  for  a  common  carrier  to 
diminish  and  restrict  his  common-law  lia- 
bility by  special  contract;  and  he  may  ab- 
solve himself  in  this  manner  from  all  lia- 
bility resulting  from  any  degree  of  negli- 
gence, however  gross  (if  it  fall  short  of  mis- 
feasance or  fraud),  provided  the  terms  and 
language  of  the  contract  are  so  clear  and 
definite  as  to  leave  no  doubt  that  such  was 
the  understanding  and  intention  of  the  par- 
ties." In  B.  &  O.  R.  R.  Ck>.  V.  Skeels,  3 
W.  Va.  559  (decided  in  1869),  It  is  held  that 
"common  carriers  may  restrict  their  com- 
mon-law liability  by  special  contract"  In 
the  opinion  it  is  said:  "It  seems  well  agreed 
that  by  express  stipulation  in  the  contract 
.to  that  effect  they  may  at  least  exonerate 
themselves  from  all  liability  that  does  not 
arise  from  the  want  of  ordinary  care  and 
diligence  on  their  part"  In  Maslin  v.  B.  &. 
O.  R.  R.  Ck).,  14  W.  Va.  180,  35  Am.  Rep. 
748  (decided  in  1878),  it  is  held  that  a  rail- 
road company  is  a  common  carrier  of  cattle, 
and  "that  a  common  carrier  for  hire  by  spe- 
cial contract,  based  on  a  valuable  consid- 
eration, may  exempt  itself  from  loss  or 
damage  resulting  from  inevitable  accidj&nt 
though  such  accident  was  not  the  result  of 
the  act  of  God,  or  of  the  public  enemy,  pro- 
vided the  common  carrier  or  its  servants  in 
no  manner  contributed  to  such  accident;  but 
it  cannot  exempt  Itself  from  loss  or  damage 
which  has  in  any  degree  been  caused  by  the 
negligence  or  misfeasance  of  itself  or  its 
servants."  Judge  Green,  who  delivered  the 
exhaustive  and  masterly  (pinion  in  that  case, 
says  in  part:  "It  seems  to  me  highly  un- 
reasonable that  a  common  carrier  for  hire 
should  in  any  case  be  permitted  by  special  - 
contract  to  exempt  himself  from  responsi- 
bility from  losses  arising  from  his  own  negli- 
gence. And  it  is  no  less  unreasonable  to  per- 
mit him  by  special  contract  to  exempt  him- 
self from  losses  which  result  from  the  care- 
lessness or  negligence  of  his  servants;  for 
the  main  object  of  the  common  law  in  mak- 
ing common  carriers  insurers  was  to  secure 
the  most  exact  diligence  and  fidelity  on  the 
part  of  the  servants  of  the  con^mon  car- 
rier. As  corporations  can  only  act  through 
servants,  to  hold  that  as  common  carriers 
they  may,  by  special  contract,  exempt  them- 
selves from  all  liability  for  losses  arising 
from  the  negligence  of  their  servants,  is 
really  to  hold  that  they  may  exempt  them- 
selves from  all  liability  as  common  carriers. 
And  as  a  very  large  portion  of  the  transporta- 
tion of  the  world  is  now  carried  on  by  rail- 
road companies  as  common  carriers,  and  as 
they  almost  always  In  the  transportation  be- 
tween different  places  have  practically  a 
monopoly  of  the  business,  so  that  if  they 
insist  that  such  special  contracts  be  made, 
the  passenger  or  shipper  has  practically  no 
choice  but  to  submit  to  entering  into  such 
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special  contracts^  or  to  forego  his  Journey 
or  the  sending  off  of  his  freight,  the  result 
would  be  practically  the  abolition  of  the 
whole  law  of  common  carriers,  and  all  cor- 
porations would  become  substantially  private 
carriers  on  their  own  terms,  instead  of  com- 
mon carriers,  as  designated  by  their  char- 
ters. Indeed,  they  would  not  have  placed 
dn  them  even  the  responsibilities  of  private 
carriers,  for  neither  they  nor  any  other  par- 
ty ought  to  be  permitted  by  special  contract 
to  avoid  the  responsibility  of  answering  toe 
losses  the  direct  result  of  their  own  care- 
lessness or  negligence.  Judge  Redfield,  in 
his  work  on  Carriers  and  other  Bailees,  well 
says  (section  156):  *There  is  something  very 
incongruous  and  not  a  little  revolting  to  the 
common  sense  that  a  bailee  for  hire  should 
be  allowed  to  stipulate  for  exemption  from 
the  consequences  of  his  negligence,  ordinary 
or  extraordinary.  A  laborer,  domestic,  or 
mechanic  who  should  propose  such  a  stipula- 
tion would  be  regarded  as  altogether  un- 
worthy of  confidence  in  any  respect;  and 
the  employer  who  would  submit  to  such  a 
condition  must  be  reduced  to  extreme  ne- 
cessity, one  would  suppose.* "  In  Brown  v. 
Adams  Express  Co.,  15  W.  Va.  812,  it  Is 
again  held  that  "a  common  carrier  for  hire 
by  special  contract  based  on  a  valuable  con- 
sideration may  exempt  himself  from  his 
common-law  responsibilities  in  some  respects, 
but  cannot  exempt  himself  from  loss  or 
damage  which  may  in  any  degree  be  caused 
by  the  negligence  of  himself  or  his  servants." 
In  the  recent  case  of  Beatty  Lumber  Co.  v. 
Western  Union  Telegraph  Co.,  52  W.  Va. 
412,  44  S.  K  310,  Brannon,  J.,  who  deliv- 
ered the  opinion  of  the  court,  says:  "It  is 
a  well-established  rule  that  a  common  car- 
rier cannot  make  any  contract  or  stipulation 
with  one  dealing  with  It  by  which  it  can 
screen  Itself  from  liability  for  loss  arising 
from  its  negligence.  This  court  recognizes 
this  doctrine  In  Brown  v.  Adams  Express 
Company,  15  W.  Va.  812."  See,  also,  Va. 
&  Tenn.  R.  R.  Co.  v.  Sayers,  26  Grat.  328. 
The  later  decisions  of  this  court  do  not  re- 
gard the  case  of  B.  &  O.  R.  R.  Co.  v.  Rath- 
bone,  supra,  as  the  law  of  this  state. 

To  demonstrate  that  such  a  contract  as  the 
one  under  consideration  is  both  unreason- 
able and  unjust,  it  is  only  necessary  to  make 
a  practical  application  of  it  to  the  case  be- 
fore us.  The  plaintiff  on  Monday  shipped 
24  head  of  cattle,  weighing  at  the  time  of 
shipment,  as  plaintiff  testified,  about  27,700 
pounds.  According  to  the  evidence,  if  they 
had  been  transported  and  delivered  at  Bal- 
timore without  unreasonable  delay,  their 
drift  would  have  been  approximately  60 
pounds  per  head,  or  1,440  pounds,  leaving 
26,260  pounds  to  have  been  put  upon  the 
market  It  is  shown  that  the  cattle,  when 
sold  on  Wednesday  evening,  weighed  24,- 
000  pounds,  a  loss  of  3,700  pounds.  Instead  of 
1.440  pounds,  the  ordinary  drift  thereof  had 
they  been  delivered  without  unusual  delay. 


Plaintiff  swears  that  the  cattle  ought  to  have 
sold  for  five  cents  per  pound,  but  did  not 
bring  so  much,  because  of  their  bad  condi- 
tion, resulting  from  their  long  confinement 
on  the  trip  without  feed  or  water,  and  be- 
cause upon  their  arrival  in  Baltimore  the 
market  had  closed  for  the  week,  and  the  buy- 
ers were  mostly  gone  to  other  markets. 
Plaintiff  says  the  cattle  sold  for  $4.35  per 
hundredweight  They  brought  in  market,  on 
that  assumption,  $1,044.  They  should  have 
sold  for  $1,313;  thus  showing  an  actual  loss 
of  $269,  not  including  the  extra  expenses  to 
the  shipper  for  himself  while  delayed,  which 
he  says  were  $10.  The  reduction  on  the 
freight  conceded  to  the  shipper  by  the  com- 
pany in  consideration  of  the  agreement  Is  not 
shown  by  the  contract  or  otherwise  in  the 
case.  As  the  freight  on  the  car  load  of  cattle, 
under  the  contract,  was  not  a  large  sum— 22 
cents  per  hundredweight  making  about  $61— 
the  part  of  the  schedule  tariff  released  to  the 
shipper  was  probably  not  more  than  $15  or 
$20.  The ,  commission  merchant  who  sold 
the  cattle  says  that  from  the  time  they  were 
shipped  they  ought  to  have  arrived  a  day 
earlier,  and  that  plaintiff  was  damaged  by 
the  heavy  loss  ot  weight  on  the  cattle,  and 
by  the  absence  of  buyers  and  their  competi- 
tion on  the  market. 

The  contract  provides:  "That  in  the  event 
of  any  unusual  delay  or  detention  of  said  live 
stock,  caused  by  the  negligence  of  the  said 
carrier,  or  its  employes,  or  its  connecting^  car- 
riers, or  their  employers  or  otherwise,  the 
said  shipper  agrees  to  accept  as  full  com- 
pensation for  all  loss  or  damage  sustained 
thereby,  the  amount  actually  expended  by 
said  shipper,  in  the  purchase  of  food  and 
water  for  the  stock  while  so  detained.**  In 
this  case  it  has  been  ascertained  and  deter- 
mined by  the  jury  and  trial  court  that  by  the 
unreasonable  delay  and  negligence  of  defend- 
ant or  its  servants  damage  resulted  to  the 
plaintiff.  It  Is  proved  that  part  of  that  dam- 
age was  the  result  of  the  failure  to  feed 
and  water  the  cattle  on  the  trip;  and  that 
no  opportunity  was  given  to  the  plaintiff  by 
the  defendant  company  to  either  feed  or  wa- 
ter his  cattle,  although  he  asked  permission 
of  the  person  in  charge  of  the  train  so  to  do, 
during  the  journey.  Therefore  plaintiff  ex- 
pended nothing  for  food  or  water,  and  nnder 
the  agreement  if  valid,  the  company  was  lia- 
ble to  pay  him  nothing,  although  his  cattle 
were  damaged  by  this  neglect  Under  the 
contract  according  to  its  contention,  the 
company  may  refuse  permission  to  the  sliip- 
per  to  feed  and  water  his  cattle,  and  there- 
by impair  their  condition,  decrease  and  de- 
stroy their  value,  and  then  escape  the  pay- 
ment of  all  damages;  or  it  may  delay  the 
delivery,  without  limit  of  time,  until  the 
market  be  over,  and  the  buyers  gone,  or  un- 
•  til  the  condition  of  the  cattle  renders  them 
of  little  or  no  value  on  the  market;  the  meas- 
ure of  damage  in  such  case  being  the  amount 
actually  expended  by  the  shipper  In  the  pur- 
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chase  of  food  and  water  for  bis  stock  If  he 
has  been  granted  an  opportunity  by  the  com- 
pany to  so  expend  any  sum  while  so  detain- 
ed, and  the  consideration  for  snch  an  arbi- 
trary agreement  and  privilege  being  the 
small  concession  and  release  to  the  shipper 
on  Us  freight  The  company  would  be  liable 
for  such  expenditure  for  feed  and  water  in 
the  absence  of  a  special  contract  to  the  con- 
trary. Elliott  on  Railroads,  vol.  4,  S  1553; 
Hutch,  on  Carriers,  §S  322-324.  Thus,  by 
its  agreement,  upon  the  small  consideration 
aforesaid,  to  pay  what  the  law  would  re- 
quire it  to  pay  in  the  absence  of  such  agree- 
ment and  the  reduction  in  tariff,  the  defend- 
ant seeks  to  shield  itself  of  all  other  dam- 
age to  the  shipper  occasioned  by  all  and  ev- 
ery kind  and  degree  of  the  negligence  of  it- 
self and  its  servants.  Zouch  v.  Ches.  ft  Ohio 
Ry.  Co.,  36  W.  Va.  524,  15  S.  B.  185,  17  L. 
R.  A.  116,  has  been  mentioned  as  having 
some  bearing  upon  the  case  before  us.  That 
was  an  action  of  trespass  on  the  case, 
brought  by  Zouch  against  the  railroad  com- 
pany claiming  $175  damages  for  the  loss  of 
a  horse  delivered  to  the  defendant  as  a  com- 
mon carrier,  and  which  was  alleged  to  have 
been  killed  by  reason  of  the  negligence  of 
defendant  The  facts  in  the  case  show  that 
the  actual  cash  value  of  the  horse  was  $175; 
that  the  horse  was  killed,  and  never  deliv- 
ered to  the  consignee.  The  bill  of  lading  or 
shipplDg  contract  contains  the  usual  stipula- 
tions as  to  a  reduced  rate  of  freight  and  the 
clause  agreeing  that  the  shipper  would  not 
hold  the  carrier  responsible  in  any  manner 
for  the  care  and  safety  of  the  stock,  or  of  the 
persons  traveling  therewith,  unless  arising 
from  fraud  or  gross  negligence,  as  iq;)ecified. 
The  shipper  further  agreed,  for  the  consid- 
eration of  a  lower  freight  rate,  that  he  would 
in  no  event  hold  the  carrier  responsible  for 
any  loss,  damage,  or  injury  whatever  to  said 
stock  which  might  occur  beyond  its  own  line, 
and  in  case  of  any  loss  or  damage  on  its  line 
for  which  the  party  of  the  first  part  might  be 
responsible  under  the  contract  such  responsi- 
bility should  be  and  was  thereby  limited  to 
$100.  The  circuit  court  gave  judgment  in  fa- 
vor of  the  plaintiff  against  the  defendant  for 
$175,  and  the  case  was  brought  to  this  court 
on  a  writ  of  error,  wherein  the  judgment  of 
the  circuit  court  was  reversed,  this  court 
holding  that:  "A  common  carrier  may,  by 
special  agreement,  Just  and  reasonable  in  it- 
self, and  fairly  made  between  it  and  the  con- 
signor of  a  horse  at  the  time  of  shipment, 
fix  the  value  of  such  horse,  upon  considera- 
tion that  the  rate  of  charges  for  transporta- 
tion shall  be  commensurate  with  the  value  of 
the  horse  thus  ascertained,  and  may  also  lim- 
it its  liability  in  the  case  of  loss  to  the 
amount  thus  agreed  upon,  even  though  the 
loss  may  be  the  result  of  negligence  on  the 
part  of  the  carrier,  provided  said  negligence 
be  not  gross,  wanton,  or  willful;  but  It  can- 
not wholly  exempt  itself  from  liability  for 
loss  resulting  from  negligence."    There  ap- 


pears to  have  been  some  contrariety  of  opin- 
ion in  that  case.  One  of  the  Judges  concur- 
ring said,  among  other  things:  "If,  howev- 
er, to  obtain  a  lower  rate,  he  [the  shipper) 
chose  to  enter  into  a  fair  contract  limiting 
the  liability,  but  not  wholly  exempting  the 
carrier  from  liability  for  negligence,  he  is 
bound  by  his  contract"  It  is  not  stated, 
however,  to  what  extent  the  carrier  may  be 
thus  exempted,  or  from  what  kind  or  degree 
of  negligence  he  may  in  this  way  relieve  him- 
self. Another  one  of  the  judges  dissented, 
and  filed  a  vigorous  opinion,  supported  by 
Railroad  Co.  v.  Lockwood,  17  Wall.  357,  21 
L.  Ed.  627,  and  other  authorities,  in  which 
he  fully  discusses  the  question  of  the  liabil- 
ities of  common  carriers.  4  Elliott  on  Rail- 
roads, t  1510,  says:  "The  general  rule  is 
well  established  by  the  weight  of  modem  au- 
thority^  in  accordance  with  reason,  that  a  fair 
bona  fide  valuation  of  goods  as  a  basis  for 
the  carrier's  charges  is  binding  upon  the  ship- 
per, and  that  a  valid  contract  may  be  made 
limiting  the  liability  of  the  carrier  to  that 
sum,  where  it  is  supported  by  a  sufliclent 
consideration,  such  as  a  reduced  rate  of 
freight  There  can  be  no  question,  we 
think,  as  to  the  justice  of  the  rule  as  above 
stated.  Wliere,  however,  the  valuation  is  an 
arbitrary  one,  made  by  the  carrier,  or  the 
latter  thus  seeks  to  escape  liability  for  its 
own  negligence  beyond  the  amount  fixed,  and 
such  amount  is  obviously  much  less  than  the 
true  value  of  the  goods,  a  different  question 
arises."  6  Cyc.  400;  Hutch,  on  Carriers,  § 
237.  Zouch  V.  Ches.  ft  Ohio  Ry.  Co.,  supra, 
is  not  applicable  to  this  case,  the  main  ques- 
tion therein  decided  being  entirely  different 
from  the  one  under  consideration  here. 
There  the  court  gave  effect  to  the  contract 
by  which  the  parties  beforehand  had  fixed 
the  fimount  of  money  to  be  paid  by  the  de- 
fendant to  the  owner  of  the  horse  upon  the 
future  loss  thereof,  if  loss  should  afterward 
happen,  instead  of  requiring  the  company  to 
pay  the  full  value  of  the  horse  as  otherwise 
proved. 

Upon  reason  and  the  great  weight  of  the 
authority  we  hold  that  the  defendant  com- 
pany cannot,  in  this  case,  by  its  contract,  or 
any  of  the  provisions  thereof,  exempt  Itself 
from  any  liability  for  loss  or  damage  occa- 
sioned to  the  plaintiff  which  has  in  any  de- 
gree been  caused  by  the  negligence  or  mis- 
feasance of  itself  or  its  servants.  It  fol- 
lows, therefore,  that  the  court  did  not  err 
In  giving  to  the  jury  said  instructions  Nps. 
2  and  3  asked  for  by  plaintiff,  nor  in  refus- 
ing to  give  to  the  Jury  instructions  Nos  1 
and  2  asked  for  by  defendant 

Is  the  judgment  right  upon  the  evidence? 
Did  the  defendant  deliver  the  cattle  at  the 
place  of  destination  safely,  and  within  a  rea- 
sonable time?  An  unusual  delay  in  their  de- 
livery having  been  proved,  it  devolved  upon 
the  defendant  to  show  that  the  delay  was 
from  a  cause  for  which  it  was  not  responsi- 
ble.   ''In  seems,  however,  that  on  proof  of  a 
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delay  In  dellyieTy  a  prima  fade  case  is  made 
out  against  the  carrier,  and  the  burden  ot 
proof  rests  upon  it  to  show  that  it  was  not 
responsible.  It  rests  on  the  carrier  for  the 
additional  reason  that  such  facts  are  pe- 
cnllarly  within  the  knowledge  of  the  carrier, 
and  not  easily  ascertained  by  the  shipper.*' 
6  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  254;  2 
Qreen.  Ev.  $  219;  Parker  ▼.  Atlantic  Coast 
Line  R.  C!o.  (N.  0.)  45  S.  E.  659;  Brown  Y, 
Express  Co.,  supra;  Hutch,  on  Carriers,  § 
760.  The  question  as  to  what  is  a  reason- 
able time  for  the  transportation,  and  as  to 
the  reasonableness  and  sufficiency  of  the  ex- 
case  which  the  carrier  makes  for  delay,  is  for 
the  Jury.  6  Cyc.  449,  and  cases  cited;  5  Am. 
ft  Eng.  Enc.  Law  (2d  Ed.)  270;  Elliott  on 
Railroads,  yol.  4,  S  1520;  Hutch,  on  Carriers, 
t  843.  It  is  the  peculiar  province  of  the 
Jury  to  determine  the  credibility  of  the  wit- 
nesses and  to  weigh  the  evidence,  and  a  ver- 
dict will  not  be  set  aside  merely  because  the 
court,  if  trying  the  question  of  fact,  would 
have  found  differently.  A  verdict  must  be 
manifestly  and  palpably  wrong  to  justify  a 
new  trial.  14  Ency.  PI.  &  Pr.  722.  The 
weight  of  the  evidence  is  for  the  Jury,  and, 
unless  it  plainly  preponderates  against  the 
verdict,  It  will  not  be  disturbed.  Scott  v. 
Ches.  &  Ohio  Ry.  Co.,  43  W.  Va.  484,  27  a  B. 
211.  Where  a  case  has  been  fairly  submitted 
to  a  Jury,  and  a  verdict  fairly  rendered,  it 
ought  not  to  be  interfered  with  by  the  court, 
unless  manifest  wrong  and  injustice  have  been 
done,  or  unless  the  verdict  is  plainly  not  war- 
ranted by  the  evidence  or  facts  proved.  State 
V.  Yates,  21  W.  Va.  761;  Miller  v.  Insurance 
Co.,  12  W.  Va.  lie,  29  Am.  Rep.  452;  Gray- 
son's Case,  6  Orat  712;  Smith  v.  N.  &  W.  Ry. 
Co.,  48  W.  Va.  69, 85  S.  E.  834.  Where  a  motion 
for  a  new  trial  is  on  the  ground  that  the  ver- 
dict was  contrary  to  the  evidence,  and  the 
motion  is  denied,  the  opinion  of  the  trial 
court  is,  on  such  point,  entitled  to  great  re- 
spect in  the  appellate  court,  which  will  grant 
such  new  trial  only  in  case  there  has  been 
a  plain  deviation  from  right  and  justice. 
Smith  V.  Parkersburg  Co-operative  Ass*n,  48 
W.  Va.  232,  37  S.  E.  645;  Sigler  v.  Beebe,  44 
W.  Va.  587,  30  S.  B.  76. 

The  questions  of  fact  Involved  in  this 
case  were  fairly  submitted  to  the  jury,  and  a 
verdict  fairly  rendered  thereon  in  favor  of 
the  plaintilf.  The  court  also  heard  the  evi- 
dence, refused  to  interfere  with  that  verdict, 
and  overruled  the  motion  of  defendant  to  set 
it  aside.  We  are  of  opinion  that  the  circuit 
comtt  did  not  err  in  so  refusing. 

For  the  reasons  hereinbefore  stated,  the 
judgment  aforesaid  is  affirmed. 

(119  Oa.  688) 

COFFEE  et  al.  v.  OOFFEB. 
(Supreme  Court  of  Georgia.    Feb.  15, 1904.) 

WILL-RBVOCATION— BVIDBNCfl^-HARMLESS 

ERROR. 
1.  A  will  cannot  be  rev'oked  by  mere  declara- 
tions, made  by  the  testntor  after  the  date  of 
^U  will,  indicating  an  intention  on  his  part  to 


revoke  it,  nor  by  such  declarations  made  bj 
him  in  connection  with  the  execution  of  deeds 
conveying  a  portion  of  the  property  covered  by 
the  will.     See  Civ.  Code  18d5,  §§  3341-3345. 

2.  The  evidence  in  the  present  case  demand- 
ed a  finding  that  there  was  no  revocation  of  the 
will  offered  for  probate;  and,  this  being  trae. 
the  errors,  if  any.  committed  by  the  trial  judgQ 
in  charging  the  jury  as  to  this  branch  of  the 
case,  do  not  afford  cause  for  a  new  triaL 

3.  No  material  error  was  committed  in  in- 
structing the  jury  as  to  the  law  relating  to  the 
appointment  of  an  administrator  with  the  will 
annexed,  and  no  reason  appears  for  setting 
aside  their  verdict. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Dodge  County; 
B.  D.  Evans,  Judge. 

Action  between  J.  B.  CoJTee  and  others  and 
Isabella  Coffee.  From  the  judgment.  Coffee 
and  others  bring  error.    Affirmed. 

De  Lacy  ft  Bishop,  for  plaintiffs  In  error. 
B.  D.  Graham,  for  defendant  In  error. 

TURNER,  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS,  0.  J., 
absent  on  account  of  sickness. 


(119  Ga.  667) 

WILKINSON  et  aL  T.  HOI/TON. 

(Supreme  Court  of  Georgia.    Feb.  le,  1901.) 

IDQUITT  —  BXSCUTION  — EXCESSIVE  LJSVT— RB- 
LIBP— TENDER  OF  DEBT— RES  JUDICATA. 

1.  A  plaintiff  who  asks  the  aid  of  a  court  of 
equity  to  relieve  him  from  an  alleged  unjug^ 
and  oppressive  levy,  but  admits  that  part  of 
the  sum  covered  by  the  execution  is  justbr  due 
by  him  to  the  defendant,  must,  to  prevail,  of- 
fer to  do  equity  by  paying  into  ooort  the 
amount  admitted  to  be  due. 

2.  A  debtor  who  has  had  Ms  day  In  court 
will  not  be  heard,  after  judgment,  to  attack  the 
levy  of  the  execution  on  the  ground  that  his 
debt  was  infected  with  usury. 

8.  An  execution  in  rem  against  specific  prop- 
erty may  properly  be  levied  on  the  entire  prop- 
erty covered  thereby,  though  the  value  of  the 
property  greatly  exceed  the  amount  of  the  ex- 
ecution.  Aliter  as  to  a  sale  under  such  a  levy, 
where  the  property  is  susceptible  of  division. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Wilcox  County. 

Action  by  T.  L.  Holton  against  W.  H.  Wil- 
kinson and  others.  Decree  for  plaintUT,  and 
defendants  bring  error.    Reversed. 

J.  L.  Bankston  and  Hal  Lawson,  for  plain- 
tiffs In  error.  T.  L.  Halton  and  El  D.  Gra- 
ham, for  defendant  in  error. 

CANDLER,  J.  The  plaintiff  below  brought 
an  equitable  petition  in  Wilcox  superior  court 
to  enjoin  the  defendants,  one  of  whom  was 
the  cashier  of  a  bank,  and  the  other  the 
sheriff  of  the  county,  from  '*sellinjg,  offering 
for  sale,  or  advertising  for  sale"  certain  prop- 
erty which  liad  been  conveyed  by  the  plain- 
tiff to  the  bank  cashier  as  security  for  a 
debt,  and  which  had  been  leyied  on  to  sat- 
isty  Judgments  obtained  for  the  unpaid  bal- 
ance of  that  debt  The  petition  also  prayed 
that  Wilkinson,  the  cashier,  be  required  to 
account  to  the  plaintiff,  and  for  a  Judgment 
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airabmt  Mm  for  damages  on  account  of  the 
li^yj.  The  grounds  on  which  equitable  in- 
terference was  asked  were  that  the  debt  to 
secure  which  the  property  levied  on  was 
conreyed  to  Wilkinson  was  infected  with 
usury,  and  that  the  levy  was  grossly  excess- 
ive. The  plaintiff  admitted  that  he  owed 
an  unpaid  balance  on  his  debt  amounting  to 
more  tlian  $400,  but  his  petition  contained 
no  offer  to  do  equity  by  paying  into  court 
the  amount  admitted  to  be  due.  The  defend- 
ants demurred  generally  and  specially.  At 
the  hearing,  evidence  was  introduced  on  both 
sides,  and  the  court  "ordered  that  defendants 
be  restrained  and  enjoined  from  proceeding 
to  advertise  and  sell  said  property  levied  on, 
upon  the  ground  tliat  said  levy  is  excessive. 
Further  ordered  that  the  defendants  may  dis- 
miss said  levy,  and  levy  upon  a  sufficiency  of 
said  property  and  sell  same  to  pay  said  exe- 
cution, provided  said  levy  shall  not  be  ex- 
cessive.'*   The  defendants  excepted. 

There^can  be  no  doubt  that  the  Judgment 
complained  of  was  erroneous.  Ck>mlng  into 
court,  as  he  did,  with  the  admission  of  an 
unpaid  indebtedness  by  him  to  Wilkinson, 
the  plaintiff  could  only  properly  Invoke  the 
aid  of  equity  after  an  offer  to  do  equity  and 
pay  off  that  indebtedness.  It  is  unnecessary 
to  cite  authority  to  sustain  the  well-establish- 
ed proposition  that  he  was  precluded  by  the 
Judgment  against  him  from  setting  up  usury 
In  the  debt  covered  by  those  Judgments. 
The  court  below  seems  to  have  based  the 
Judgment  rendered  on  the  sole  ground  that 
the  levy  was  shown  to  have  been  excessive, 
bnt  in  the  present  case  that  furnished  no  rea- 
son for  the  grant  of  an  injunction.  We  know 
of  no  provision  of  law  by  which  a  levy  can 
be  made  on  a  part  only  of  property  which 
has  been  conveyed  by  deed  to  secure  a  debt 
The  contract  between  the  parties,  as  well  as 
the  statute  governing  it,  contemplates  that 
the  entire  property  pledged  shall  be  liable 
for  the  payment  of  the  debt  In  Tickers  v. 
Hawkins,  111  Oa.  120,  86  S.  E.  463,  it  was 
held  "that  an  execution  in  rem  against  cer- 
tain specific  prc^erty  may  properly  be  levied 
upon  that  property,  and  that  the  levy  will 
not  be  void  for  excessiveness,  though  the 
value  of  the  property  be  far  greater  than  the 
amount  of  the  execution."  We  would  not 
be  nndei^tood  as  holding  that  upon  a  sale 
under  the  levy  it  would  be  necessary  to  sell 
the  entire  proi>erty  levied  on.  On  the  con- 
trary, in  a  case  like  the  present  where  the 
property  Is  easily  susceptible  of  division,  it 
would  be  the  duty  of  the  sheriff  to  expose 
it  for  sale  in  parcels,  in  such  a  way  as  to  dis- 
charge the  amount  due  on  the  executions 
with  as  little  loss  to  the  plaintiff  in  the  pres- 
ent action  as  possible.  This,  however,  is  a 
matter  not  now  before  us.  The  Judgment 
complained  of  was  erroneous,  and  must  be  re- 
versed. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  0.  J.,  absent  on 
account  of  sickness. 


(lid  Oa.  527) 
FUSSBUi  V.  HEARD  ft  FUUi^INGTON. 
(Supreme  Court  of  Georgia.    Feb.  15,  1904.) 
TROVBR^EVIDBNCB^-VBRDICT— INSTRUCTIONS. 

1.  In  an  action  of  trover  to  recover  personal 
property  sold  by  the  plaintiff  to  the  defendant, 
part  of  the  purchase  price  having  been  paid, 
and  a  note  given  for  the  remainder,  which  re- 
served title  to  the  property  in  the  seller,  and 
which  was  not  paid  when  due,  a  verdict  finding 
'*for  plaintiff  for  full  amount  of  note,"  $250 
principal,  and  interest  ♦  ♦  ♦  at  8  per  cent, 
per  annum,"  will  not  be  set  aside  as  contrary 
to  law*  the  finding  being  clearly  authorized  by 
the  evidence. 

2.  The  verdict  was  not  for  a  greater  amount 
than  was  warranted;  the  charge  as  to  express 
and  implied  warranty  was  not  open  to  the  ob- 
jection urged  against  it;  and  upon  none  of  the 
grounds  of  the  motion  which  were  argued  before 
this  court  should  a  new  trial  have  been  grant- 
ed. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Irwin  County; 
D.  M.  Boberts,  Judge. 

Action  by  Heard  &  FuUington  against  W. 
B.  Fussell.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    AflBbrmed. 

B.  H.  Williams,  for  plaintiff  in  error.  J. 
H.  Martin,  for  defendants  in  error. 


CANDLER,  J.  The  motion  for  a  new  trial 
presents  numerous  points  raised  on  the  trial 
of  the  case  in  the  court  below,  but  in  the 
argument  here,  which  for  the  plaintiff  in 
error  was  by  brief,  nearly  all  of  these  points 
were  abandoned;  and,  under  the  well-settled 
practice  of  this  court,  they  will  not  now  be 
considered.  This  was  an  action  of  trover  to 
recover  certain  live  stock  which  it  appeared 
had  been  sold  by  the  plaintiffs  to  the  defend- 
ant at  an  agreed  price  of  $500;  the  defend- 
ant paying  $250  in  cash,  and  giving  his  note 
for  the  balance,  in  which  title  to  the  stock 
was  reserved  in  the  plaintiffs.  The  note  was 
not  paid.  In  the  petition  the  value  of  the 
animals  was  alleged  to  be  $275.  The  Jury 
returned  a  verdict  "for  plaintiff  for  full 
amount  of  note,  $250  principal,  and  interest 
from  May  19,  1808,  at  8  per  cent  per  annum.'* 
By  consent  the  court  passed  an  order  which 
in  effect  amended  the  verdict  so  as  to  make 
the  interest  begin  on  June  19,  instead  of 
May  19,  1898;  the  order  reciting  that  the 
last-named  date  was  put  in  the  verdict  by 
mistake. 

We  have  no  hesitation  in  holding  that  the 
complaint  in  the  motion  for  a  new  trial  as 
to  the  form  of  the  verdict  is  without  merit. 
"When,  in  a  trover  suit  for  the  recovery  of 
personalty  sold,  of  which  the  seller  had  re- 
served the  title,  and  which  had  been  partly 
paid  for,  the  plaintiff  elects  to  take  a  money 
verdict,  the  proper  amount  to  be  recovered  is 
the  unpaid  balance  of  the  purchase  money, 
with  interest  thereon,  embraced  in  one  ag- 
gregate sum."  Ross  V.  McDuffie,  91  Ga.  121, 
16  S.  E.  648  (3);  O'Neill  Mfg.  Co.  v.  Woodley, 
118  Ga.  114,  44  S.  E.  980.  It  is  true  that  in 
the  present  case  the  Jury,  in  their  verdict. 
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did  not  combine  the  principal  and  interest 
of  the  note  in  a  Inmp  enun,  and  that  interest 
was  not  recoverable  eo  nomine,  but  merely  as 
damages  for  the  conversion  of  the  property; 
but  the  plain  spirit  of  the  law  having  been 
followed,  and  the  verdict.  In  its  substance, 
being  exactly  in  accordance  with  the  principle 
of  law  announced  in  the  case  above  cited,  a 
reasonable  Intendment  will  be  given  it,  and 
a  technical  defect  in  its  formal  wording  will 
not  require  the  grant  of  a  new  trial. 

There  is  no  merit  in  the  contention  that 
the  verdict  was  for  a  greater  amount  than 
the  sum  sued  for.  Strictly  speaking,  the 
suit  was  not  for  a  sum  of  money  at  all,  but 
for  the  possession  of  the  property  in  dispute; 
and,  the  plaintiff  having  elected  to  take  a 
money  verdict,  the  rileasure  of  his  recovery 
was,  as  before  stated,  the  face  of  the  note 
for  the  unpaid  balance  of  the  purchase  price 
of  the  property,  with  interest  thereon.  The 
defendant,  having  relied  on  a  plea  of  breach 
of  warranty,  cannot  complain  that  the  Judge 
erred  in  charging  on  that  subject,  and  this 
ground  of  the  motion  likewise  discloses  no 
reason  for  the  grant  of  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  0.  J^  absent  on 
account  of  sickness. 


(119  Ga.  491) 

CITY  OP  ALBANY  v.  LYNCH. 
(Snpremt  Court  of  Georgia.    Feb.  13, 1904.) 

MECHANIC'S  LIEN—PUBUC  PROPERTY— 
JUDGMENT. 

1.  In  this  state  a  mechanic  is  not  entitled  to 
a  lien  for  work  done  on  property  belonging  to  a 
municipal  corporation,  and  usea  for  public  pur- 
poses. 

2.  Id  the  absence  of  such  a  lien,  the  mechan- 
ic cannot  recover  a  general  judgment  against 
the  city  for  money  due  him  1^  the  contractor.; 
there  being  no  privity  of  contract  between  him 
and  the  city. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Dougherty 
County;  W.  N.  Spence,  Judge. 

Action  by  M.  Lynch,  Jr.,  against  the  city 
of  Albany.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Reversed. 

D.  P.  Crosland,  for  plaintiff  in  error.  J.  T. 
Mann,  for  defendant  in  error. 

CANDLER,  J.  Lynch  brought  suit  in 
Dougherty  superior  court  against  Joyce  and 
the  city  of  Albany;  the  material  allegations 
of  his  petition  being.  In  brief,  as  follows: 
In  March,  1901,  the  city  of  Albany  contract- 
ed with  Joyce  to  bore  an  artesian  well  on  de- 
scribed property  belonging  to  it,  and  in  the 
city  limits.  The  plaintiff,  In  turn,  contract- 
ed with  Joyce  to  work  as  a  mechanic  on  the 
well  at  an  agreed  compensation  of  $4  per 
day,  and,  in  compliance  with  his  contract, 
did  work  thereon  for  471  days,  entitling  him 
to  $1,884.  Joyce  has  paid  him  only  $646.80, 
and  refuses  to  pay  the  balance  of  $1,237.20 
due.    ''Petitioner  claims  a  lien  on  the  afore- 
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said  well  and  premises,  and  in  compliance 
with  the  law  did  on  the  1st  day  of  October, 
1902,  within  three  months  after  the  comple- 
tion of  the  contract,  file  such  lien  in  the 
office  of  the  clerk  of  the  superior  court  of 
[Dougherty]  county."  Joyce  is  insolvent 
The  city  has  appropriated  sums  sufficient  to 
pay  Joyce  for  boring  the  well,  and  is  now 
indebted  to  him  in  a  sum  more  than  suffi- 
cient to  pay  plaintiff's  claim  against  Joyce. 
Plaintiff  has  no  adequate  remedy  at  law  by 
which  he  can  recover  the  amount  due  him, 
and,  unless  Joyce  is  enjoined,  he  will  collect 
the  amount  due  him  by  the  city,  and  leave 
plaintiff  without  recourse.  The  prayers  of 
the  petition  were  for  (1)  a  temporary  re- 
straining order,  directed  to  Joyce,  enjoining 
liim  from  collecting  the  amount  due  him  by 
the  city  until  the  further  order  of  the  court; 
(2)  a  decree  against  defendants  for  principal 
and  interest  "on  said  principal  due  your 
petitioner  as  aforesaid";  and  (3)  process. 
The  city  demurred  on  the  grounds,  first,  that, 
so  far  as  the  petition  seeks  to  set  up  and 
claim  a  mechanic's  lien,  .it  cannot  be  main- 
tained, because  the  artesian  well  referred  to, 
and  the  premises  on  which  it  is  situhted^ 
are  public  property  used  by  the  city  for  pub- 
lic purposes,  and  not  subject  to  a  mechanic's 
lien;  and,  second,  that,  so  far  as  the  petition 
seeks  to  recover  a  general  Judgment  against 
the  city,  it  sets  forth  no  cause  of  action,  be- 
cause it  affirmatively  shows  that  there  was 
no  privity  of  contract  between  the  city  and 
the  plaintiff,  and  that  the  plaintiff  was  in  no 
sense  an  employ^  of  the  city.  The  court 
overruled  the  demurrer,  and  the  city  ex- 
cepted. 

1.  Although  the  petition  contained  no  prayer 
for  a  foreclosure  of  the  plaintiff's  alleged 
lien  against  the  property  of  the  city,  or  for 
a  special  Judgment  against  that  property.  It 
was  treated  by  counsel  for  both  the  plaintiff 
and  the  city  as  a  suit  to  foreclose  such  a 
lien;  and  we  will  therefore  decide  the  case 
upon  the  questions  made  in  the  demurrer, 
and  argued  in  the  briefs  of  counsel  In  this 
court  So  treating  it,  we  are  clear  that  the 
court  below  erred  in  not  sustaining  the  de- 
murrer to  so  much  of  the  petition  as  sought 
to  enforce  a  mechanic's  lien  on  the  municipal 
property.  "There  can  be  no  mechanic's  lien 
on  public  property,  unless  the  statAe  creat- 
ing such  lien  expressly  so  provides,  since 
such  a  lien  would  be  contrary  to  public  pol- 
icy, and  would  also  be  incapable  of  enforce- 
ment; public  property  not  being  subject  to 
forced  sale."  Boisot  on  Mech.  Liens,  §  208. 
"It  is  clear  that  property  owned  by  a  mu- 
nicipal corporation,  and  used  for  public  pur- 
poses, cannot  be  sold  by  virtue  of  an  execu- 
tion issued  on  a  Judgment  rendered  against 
the  corporation.  As  one  of  the  results  of 
this  general  rule,  there  is  no  right  to  a 
mechanic's  lien  against  such  property.**  2 
Dill.  Mun.  Corp.  (4th  Ed.)  §  577.  While  we 
are  not  aware  of  any  Georgia  case  directly 
involving  the  question  whether  or  not  pub- 
lic property  of  a  city  is  subject  to  a  mecban- 
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lc*s  lien,  the  whole  trend  of  the  decisions  of 
this  court  In  cases  of  similar  character  sup- 
ports the  Tiew  tliat  such  a  lien  does  not  ex- 
ist Leake  y.  Lacey,  95  Ga.  747,  22  8.  E. 
655,  51  Am.  St.  Rep.  112,  was  a  case  where 
a  creditor  of  a  contractor  sought  to  garnish 
a  city,  and  subject  to  his  debt  an  amount 
due  the  contractor  by  the  city,  the  work  for 
which  the  contractor  was  engaged  having 
been  completed.  Mr.  Justice  Lumpkin,  de- 
livering the  opinion,  recognized  a  distinction 
between  cases  where  garnishment  was  serv- 
ed upon  the  city  pending  the  work  being 
done  for  it,  and  those  where  the  work  had 
been  completed,  and  all  that  remained  to  be 
done  was  the  payment  of  the  contractor,  but 
added:  "We  are  decidedly  of  the  opinion 
that  public  policy  forbids  that  a  municipal 
corporation  should  be  subjected  to  garnish- 
ment in  any  case  where  its  Indebtedness 
arose  on  account  of  the  exercise  by  it  of  gov- 
ernmental functions,  which  Include,  of 
course,  the  prosecution  of  public  works  and 
improvements  for  the  benefit  of  the  body 
politic.  It  is  not  to  ^e  municipal  author- 
ities, after  the  work  has  been  completed,  a 
matter  of  the  slightest  concern  to  whom  the 
money  due  for  the  work  should  be  paid.  The 
municipality  has  no  interest  in  aiding  a  cred- 
itor to  collect  his  debt,  or  in  shielding  the 
debtor  from  paying  it;  and  therefore  there  is 
no  xeason  why  it  should  be  drawn  into  liti- 
gation pending  between  these  parties,  but 
many  good  reasons  why  it  should  not''  In 
Morgan  v.  Rust,  100  Ga.  346,  28  S.  E.  419,  a 
Judgment  creditor  of  a  man  to  whom  the 
county  of  Fulton  was  indebted  in  the  sum  of 
$500  for  services  as  an  expert  accountant 
sought  to  require  the  county  to  pay  that 
amount  into  the  registry  of  the  court,  and  to 
have  it  adjudged  to  be  subject  to  the  plaln- 
tilTs  execution.  In  the  headnote  to  that  ease 
the  following  language,  which  would  seem 
to  "be  decisive  of  the  point  now  under  consid- 
eration, was  used:  "The  same  public  policy 
which  exempts  a  county  from  the  process 
of  igamishment  forbids  that  it  should  in  any 
manner  be  interfered  with  in  settling  for 
necessary  public  work,  even  after  the  same 
has  been  completed." 

2.  In  the  absence  of  a  right  to  a  lien,  it  is, 
of  course,  apparent  that  the  plaintiff  could 
not,  under  the  allegations  of  his  petition,  re- 
cover a  general  judgment  against  the  city. 
There  was  no  privity  of  contract  between 
him  and  the  city.  He  dealt  alone  with  Joyce, 
and  to  Joyce  he  must  look  for  the  payment 
of  ihis  debt. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent  on 
account  of  sickness. 

(119  Ga.  458) 

HARRELL  v.   NICHOLSON. 
<Supreme  Court  of  Georgia.    Feb.  12,  1904.) 

OIPT— VALIDITY— DELIVERY. 
1.  The  payee  of  a  note,  a  short  time  before 
his  death,  sent  for  the  maker,  and  directed  him 
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to  look  in  a  certain  box  in  the  bouse  for  the 
note,  and  to  take  it  and  keep  it.  Upon  being 
informed  that  the  note  could  not  be  found  in 
the  box,  he  told  the  maker  to  look  in  his  pri- 
vate file  at  the  bank,  where  he  would  find  the 
note,  and  to  keep  it  when  he  found  it.  The 
maker  was  nnable  to  find  the  note  at  the  bank 
or  elsewhere.  After  the  payee's  death  a  third 
person  found  the  note  in  the  house,  and  turned 
it  over  to  the  administrator.  Held^  that  the 
transaction  did  not  constitute  a  gift;  there  he- 
ing  no  actual  delivery  of  the  note  to  the  mak- 
er, and  nothing  which  the  law  would  accept 
in  lieu  thereof. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Stewart  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

Action  by  S.  J.  Harrell,  administrator  of 
D.  B.  Harrell,  against  D.  W.  Nicholson. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

Blalock  &  Cobb  and  B.  F.  Harrell  &  Son, 
for  plaintiff  in  error.  J.  B.  Hudson  and  B. 
A.  Hawkins,  for  defendant  in  error. 

COBB,  J.  This  was  an  action  by  the  ad- 
ministrator of  D.  B.  Harrell  against  D.  W. 
Nicholson  upon  a  promissory  note  signed  by 
the  defendant,  and  made  payable  to  D.  B. 
Harrell.  The  only  questions  with  which  we 
find  it  necessai7  to  deal  arise  out  of  a  plea 
that  the  intestate,  .shortly  before  his  death, 
gave  the  note  to  the  defendant,  intending 
thereby  that  the  debt  should  be  canceled. 
The  plea  set  up  that  the  intestate  "canceled 
and  surrendered"  the  note  to  the  defendant 
in  consideration  of  past  services  rendered  by 
him,  but  that  the  note  itself  could  not  be 
found,  though  diligent  search  was  made  for 
it,  at  the  request  of  the  intestate,  both  at  the 
bank  where  he  kept  some  of  his  papers  and 
at  his  home;  that  the  intestate  thought  the 
note  was  at  the  bank,  and  Insti'ucted  the  de- 
fendant to  go  there  and  get  it  and  keep  it 
There  was  evidence  for  the  defendant  to  the 
effect  that  while  the  Intestate  was  ill,  and  a 
short  time  before  his  death,  he  told  the  de- 
fendant to  get  his  private  box,  and  to  look 
in  it  and  get  his  note.  Upon  being  told  that 
the  note  could  not  be  found  in  the  box,,  the 
intestate  told  the  defendant  that  the  note 
would  be  found  In  his  private  file  at  the  bank, 
and  that  he  had  intended  taking  it  to  de- 
fendant The  defendant  afterwards  looked 
through  this  private  file,  but  could  not  find 
the  note.  Some  months  after  the  Intestate's 
death  the  note  was  found  in  his  house,  and 
turned  over  to  his  administrator. 

The  evidence  shows  a  gift  inter  vivos,  if 
gift  at  all.  There  was  nothing  to  show  that 
the  intestate  Intended  the  gift  to  be  absolute 
only  in  the  event  of  death,  and  hence  It 
could  not  be  a  gift  mortis  causa.  The  dis- 
tinction between  the  two  will  be  found  stated 
in  Burt  V.  Andrews,  112  Ga.  4GG,  37  S.  E. 
726.  This  distinction  is,  however,  unimi)or- 
taut  in  this  case.  All  are  agreed  that,  to 
constitute  a  gift,  there  must  be  a  present 
intention  to  give,  and  this  intention  must  bo 
accompanied  with  delivery.  Actual  manual 
delivery  1b  not  essential  in  all  cases.    Con- 
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jtmctlye  and  eymbolical  delivery  has  been 
held  to  be  sufficient  under  certain  circum- 
stances. If  tbe  property  is  bulky,  and  the 
present  intention  to  give  is  clear,  and  tbe 
donee,  as  soon  thereafter  as  practicable,  re- 
duces the  property  to  possession,  and  exer- 
cises dominion  over  it,  tbe  ^t  will  be  up- 
held. 14  Am.  &  Eng.  Enc.  L.  (2d  Ed.)  1021, 
1022;  Thornton  on  Gifts,  S  140.  And  it  has 
been  held  that  the  delivery  of  a  key  to  a 
chest  or  trunk  is  sufficient,  if  all  the  other 
elements  are  present  14  Am.  &  Eng.  Enc. 
L.  (2d  Ed.)  1021,  1022;  Thomas'  Adm'r  v. 
Lewis  (Va.)  16  S.  B.  889,  18  U  R.  A.  170, 
37  Am.  St  Rep.  848.  It  has  also  been  held 
that  the  gift  was  complete  where  the  donor 
pointed  out  to  the  donee  several  places  where 
money  was  buried;  the  donee  af towards  go- 
ing to  the  places  thus  indicated,  digging  up 
the  treasure,  and  reducing  it  to  possession. 
Waite  V.  Qrubbe  (Or.)  73  Pac.  206. 

Our  Code,  which  lis  but  a  codification  of 
the  common  law  on  the  subject,  states  the 
rule  thus:  '*To  constitute  a  valid  gift,  there 
must  be  the  intention  to  give  by  the  donor, 
acceptance  by  the  donee,  and  delivery  of  the 
article  given,  or  some  act  accepted  by  the  law 
in  Ueu  thereof."  Oiv.  CJode  1806.  §  8564. 
There  must  be  in  every  case  a  delivery  of 
some  sort-H9uch  a  delivery  as  would  put,  it 
beyond  the  power  of  the  donor  to  revoke  the 
gift  He  must  relinquish  all  dominion  and 
control  over  it  as  owner,  and  part  absolutely 
with  the  title.  Evans  v.  Ldpscomb,  81  Ga.  71 
(8);  Mims  v.  Ross,  42  Ga.  121  (2);  Smith  y. 
Peacock,  114  Ga.  691,  40  S.  E.  757  (1),  88  Am. 
St  Rep.  63.  In  Burt  v.  Andrews,  112  Ga. 
466,  87  S.  E.  726,  a  woman,  during  her  last 
illness,  and  a  short  time  before  her  death, 
said  to  her  sister:  "There  is  the  china  wash- 
stand  set,  and  you  may  have  them."  No  actu- 
al delivery  of  the  property  was  made,  and 
after  the  owner's  death  her  husband  sold 
the  articles.  In  a  suit  brought  by  the  sister 
against  the  purchaser,  the  gift  was  held  to 
have  been  incomplete.  The  rule  as  to  deliv- 
ery is  not  so  strictly  applied  to  transactions 
between  members  of  a  family  living  In  the 
same  house,  the  law  in  such  cases  accepting 
as  a  delivery  acts  which  would  not  be  so  re- 
garded if  the  transactions  were  between 
strangers  living  in  diflPerent  places.  See 
Thorn.  Gifts,  §  169.  Accordingly,  in  Moore 
V.  Cline,  115  Ga.  405,  41  S.  B.  614,  a  gift  of  a 
horse  from  a  son  to  his  mother  was  upheld, 
where  it  appeared  that  both  lived  in  the 
same  house,  that  there  was  but  one  horse  lot 
on  the  place,  that  the  horse  remained  in  the 
stable,  that  no  actual  delivery  of  it  ever  took 
place,  but  that  the  mother  accepted  the  gift, 
and  exercised  rights  of  ownership  and  con- 
trol over  the  horse.  The  fact  that  the  sub- 
ject-matter of  the  gift  may  be  lost  or  in- 
accessible at  the  time  the  intention  to  give 
is  expressed  can  make  no  difference,  if  noth- 
ing equivalent  to  delivery  takes  place. 
Thornton  on  Gifts,  S§  140,  167.  In  Appeal  of 
Homer,  2  Penny.  289,  the  payee  and  holder 


of  promissory  notes,  a  few  days  before  his 
death,  said  to  a  third  person  that  he  did  not 
want  the  maker  to  pay  them.  Within  48 
hours  of  this  time  he  sent  for  the  maker  to 
draw  his  will.  He  directed  that  tbe  notes  be 
deducted  from  an  estimate  of  his  personalty, 
and  told  the  maker  that  the  notes  were  his, 
that  they  were  in  a  drawer  in  another  room, 
and  that  the  key  to  the  drawer  was  in  a  sec- 
retary in  the  room  where  he  lay,  and  told 
him  to  get  the  notes.  After  the  departure  of 
the  maker,  the  payee  told  his  housekeeper 
that  he  had  given  the  notes  to  the  maker, 
naming  him.  Four  or  five  days  after  his 
death,  the  maker  took  possession  of  the  notes. 
It  was  held  that  there  was  no  delivery  of 
the  notes  sufficient  to  render  the  gift  com- 
plete. 

As  title  to  a  promissory  note  may  pass  by 
delivery,  it  needs  no  written  assignment  of 
a  note  to  make  a  gift  of  it  complete.  But  in 
this  case  no  actual  delivery  of  the  note  has 
been  shown,  and  nothing  which  tbe  law 
would  accept  in  lieu  of  such  delivery.  Noth- 
ing more  than  a  present  Intention  to  give 
was  shown.  The  note  was  not  found,  and 
the  gift  was  not  completed.  The  defendant 
was  told  to  get  the  note  and  keep  it,  but  he 
never  did  this.  He  made  an  effort  to  do  so, 
but  the  fact  remains  that  he  never  exercised 
any  dominion  or  control  over  the  paper.  The 
plea  setting  up  the  gift  was  bad  in  substance^ 
in  that  it  failed  to  aver  with  certainty  a  de- 
livery of  the  note,  actual,  constructive,  or 
symbolical;  and  the  verdict,  which  merely 
found  that  this  plea,  which  was  bad  in  law, 
was  true  in  fact,  should  have  been  set  aside. 
See,  in  this  connection.  Crew  ▼.  Hutcheson, 
115  Ga.  533,  534,  42  S.  E.  16. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS^  0.  J.,  absent  on 
account  of  sickness. 


(119  Qa.  466) 
HAYGOOD  V.  McKENZIB.. 
(Supreme  Court  of  Georgia.    Feb.  12,  1904.) 

ATTORNEY  AT  LAW— COLLECTIONS— PAILUBB 
TO  ACCOUNT— SUMMARY  PROCESS. 
1.  An   attorney  at   law   who  retains   in  hU 
hands  money  which  he  has  collected  for  his  cli- 
ent Is  liable  to  rule,  it  after  demand,  he  fails 
to  account  therefor.    Civ.  Code,  SS  44ie.  477L 
But  he  is  not  liable^  under  this  summary  pro- 
cess, for  money  received  by  him,  not  in  his  pro- 
fessional capacity,  but  merely  as  the  agent  of 
another,  to  be  remitted  to  a  third  person.    See 
3  Am.  &  En^.  Enc.  Law,  413;  4  Cyc  97^  and 
authorities  cited. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Macon  County; 
Z.  A.  Ldttlejohn,  Judge. 

Action  by  W.  W.  McKenzie  against  J.  W. 
Haygood.  Judgment  for  plalntifl.  Defend- 
ant brings  error.    JKeversed. 

Eldrldge  Cutts,  for  plaintiff  in  error. 
Greer  &  Felton,  for  defendant  in  error. 


267. 
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TURNBR»  J.  Judgment  reyened.  All  tbe 
Justices  coDcuirlDg,  except  SIMMONS,  O.  J^ 
absent  on  acconnt  of  slckness»  and  FISE^  P. 
J^  dIsqnaUfled. 


ai9  Gft.  m) 

HAYGOOD  T.  HADEN. 
(Sapreme  Oonrt  of  Geor^a.    Feb.  IS,  19M.) 

ATTORNST  AND  CLIENT— RULB  TO  PAT  MONET 
—ASSOCIATE  COUNSEL. 

1.  The  right  to  enforce  payment  of  mosey  by 
mle  is  penal  in  its  nature,  and  must  be  strict- 
ly constmed. 

2.  The  right  to  rale  an  attorney,  for  money 
alleged  to  be  in  his  hands  as  such,  depends  upon 
the  existence  of  the  relation  of  attorney  and  cli- 
ent, and  is  limited  to  the  client. 

3.  Associate  connsel  cannot  by  rale  enforce  a 
contract  for  the  equal  division  of  fees;  and 
where  a  proceeding  was  brought  \7  the  de- 
fendant in  error  against  the  plaintiff  in  error, 
alleging  that  they  were  associate  counsel,  and 
seeking  by  rale  to  enforce  such  an  agreement,  a 
demurrer  thereto  should  hare  been  sustained. 

4.  In  Smith  t.  Goode,  29  Ga.  185,  there  was 
no  attempt  to  enforce  the  remedy  now  incor- 
porated in  Civ.  Code  1896,  i  4416;  but  the  mo- 
tion was  ancillary  to  a  bill  then  pending,  to 
which  the  clients  were  parties,  and  amounted  to 
th.  summary  enforcement  of  the  lien  of  attor- 
neys against  money  of  the  client  then  in  the 
hands  of  an  oflBcer  of  the  court 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Siacon  County; 
Z.  A.  Littlejohn,  Judge. 

Petition  by  C.  J.  Haden  for  a  mle  on  J. 
W.  Haygood  to  show  cause  why  he  should 
not  pay  oyer  certain  money.  From  an  order 
granting  the  writ,  Haygood  brings  error.  Re- 
versed. 

Haden  brought  a  petition  in  Macon  county, 
alleging  that  on  the  26th  of  July,  1900,  he 
delivered  to  Haygood  a  number  of  papers  and 
documents  in  the  matter  of  a  claim  of  Wil- 
son, involving  certain  real  estate  in  Irwin 
county;  that  these  papers  were  receipted  for 
by  Haygood  as  attorney  at  law,  and  received 
under  an  agreement  between  himself  and 
Haygood  that  the  fees  in  the  case  should  be 
divided  equally;  that  the  suit  was  brought 
In  Irwin  county,  and  the  plaintiff  recovered; 
that  Haygood  collected  the  fees,  and  now  has 
In  his  bands  $300,  being  the  portion  belong- 
ing to  plaintiff;  and  that  demand  has  been 
made  on  Haygood,  and  payment  thereof  re- 
fused. Haden  thereupon  asked  for  a  rule  nisi 
calling  upon  Haygood  to  show  cause  why 
he  shonld  not  pay  over  the  money  aforesaid, 
or,  in  default,  be  attached  for  contempt 
Haygood  demurred' on  the  ground  that  the 
petition  set  out  no  cause  of  action,  that  the 
plaintiff's  remedy  was  by  action  at  law,  and 
that  the  relation  of  attorney  and  client  did 
not  exist  between  plaintiff  and  defendant, 
and  therefore  defendant  is  not  subject  to  a 
mle,  there  being  no  law  authorizing  one  at- 
torney to  rule  another  attorney  to  determine 
a  division  of  the  fees.  The  Judge  overruled 
the  demurrer,  and  Haygood  excepted. 

ta.  See  Attorney  and  Client,  vol.  S,  Cent  Dig.  || 
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Bldridge  Cntts,  for  phdntlff  in  error.  C.  J. 
Haden  and  J.  A«  Bdwards,  for  defendant  In 
error. 

LAMAR.  J.  Attorneys  who  retain  in  their 
hands  the  money  of  their  clients  are  liable 
to  rule.  Civ.  Code  1805,  |  4416.  The  rem- 
edy is  penal  in  its  nature,  and  must  be  strictly 
construed.  Banks  v.  Cage,  1  How.  (Miss.) 
293.  The  right  grows  out  of  the  relation  of 
attorney  and  client,  and  the  remedy  is  ex- 
pressly limited  to  the  client,  not  being  avail- 
able to  the  client's  assignee.  Nor  can  the 
attorney  rule  the  client,  though  the  latter 
has  possession  of  the  fund  created  by  the 
eounsers  services,  and  for  which  he  has  a 
lien.  Whittle  v.  Newman,  34  Ga.  37a  Nor 
is  a  rule  intended  as  a  means  of  enforcing 
the  attorney's  lien.  Id.  Here  the  proceed- 
ing was  brought  by  one  attorney  against  his 
associate  for  the  purpose  of  compelling  a 
division  of  the  fee  collected,  there  being  be- 
tween counsel  an  agreement  that  it  should  be 
equally  divided.  The  client  is  not  proceed- 
ing, and  it  is  not  alleged  that  the  defendant 
"retained  the  money  of  the  client,*'  so  as  to 
bring  the  case  within  the  terms  of  the  Civil 
Code  of  1895,  I  4416.  Nor  Is  the  case  within 
the  provisions  of  the  Civil  Code  of  1895,  § 
4047,  par.  4,  that  "every  court  has  power  to 
control,  in  the  furtherance  of  Justice,  the  con- 
duct of  its  officers  and  all  other  persons  con- 
nected with  a  Judicial-  proceeding  before  it 
in  every  matter  appertaining  thereto."  For 
here  not  only  had  the  litigation  ended,  but  the 
rule  was  Instituted  in  the  superior  court  of 
Macon  county,  whereas  the  suit  in  which  the 
collection  is  alleged  to  have  been  made  was 
prosecuted  and  terminated  in  Irwin  county. 

The  only  authority  relied  on  by  the  de- 
fendant in  error  to  support  the  proposition 
that  one  attorney  can  rule  another  for  his 
fee  is  what  was  said  In  Smith  v.  Goode,  29 
Ga.  185.  That  case  was  decided  before  tbe 
Code,  and  is  apparently  opposed,  to  the  ruling 
in  Whittle  V.  Newman,  34  Ga.  877,  in  so  far 
as  it  permits  anything  in  the  nature  of  a  rule 
by  the  attorney  against  the  client  But  the 
facts  there  were  essentially  and  materially 
different  from  those  in  this  case.  That  was 
in  a  proceeding  in  equity  still  pending,  and 
the  motion  was  treated  as  ancillary  to  the 
main  bill.  The  money  was  still  the  property 
of  the  client.  The  attorney  holding  the  same 
had  never  refused  to  deliver  the  fund  to  the 
client  or  to  the  associate  counsel.  He  was 
not  In  contempt,  nor  had  he  done  any  act 
warranting  the  summary  and  drastic  remedy 
provided  for  by  the  Civil  Code  of  1895,  S 
4416,  Nor  did  he  resist  the  motion  to  dis- 
tribute, nor  the  right  of  the  associate  thus 
to  collect  the  fee.  The  clients  were  made 
parties,  and  alone  made  a  defense.  An  anal- 
ysis of  the  decision  will  show  that  the  court, 
during  the  pendency  of  the  bill  in  equity,  In 
effect  'allowed  the  attorneys  a  speedy  and 
summary  enforcement  of  their  liens  on  the 
fund  raised  by  the  litigation,  and  then  in  the 
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hands  of  one  of  the  counsel,  who  was  willing 
to  surrender  the  same  to  the  clients  or  to 
associates,  as  directed  by  the  chancellor,  aft- 
er notice  and  an  opportunity  to  the  real  par- 
ties to  be  heard. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent  on 
account  of  sickness,  and  FISH»  P.  J.,  dis- 
qualified. 

(119  Ga.  494) 

McGOWAN  et  al.  t.  BROOKS  et  al. 

(Supreme  Court  of  Georgia.    Feb.  13, 1904.) 
TRIAL— DIRBCTINQ  VERDICT. 

1.  When  this  case  was  before  this  court  at 
the  March  term,  1901,  it  was  held  that  the 
evidence  failed  to  disclose  any  facts  in  support 
of  the  plaintiffs'  contention  that  they  were  en- 
titled to  invoke  the  doctrine  of  ''conventional 
subrogntion,"  as  against  the  claim  of  prior  lien 
asserted  by  the  defendants,  and  for  that  reason 
a  new  trial  was  ordered.  See,  39  S.  £.  115,  113 
Ga.  532,  537.  When  the  new  trial  was  had,  the 
plaintiffs  showed  by  uncontradicted  evidence 
that  there  was.  in  point  of  fact,  an  express 
agreement  which  entitled  them  to  the  equitable 
relief  for  which  they  prayed.  This  beiog  the 
only  question  involved,  and  the  evidence  de- 
manding a  finding  in  their  favor,  the  trial  judge 
properly  directed  a  verdict  against  the  defend- 
ants. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Decatur  Coun- 
ty;  W.  N.  Spence,  Judge. 

Action  by  A.  H.  Brooks  and  others,  execu- 
tors, against  0.  M.  McGowan  and  others. 
Judgment  for  plaintiffs,  and  defendants  bring 
error,  v  Affirmed. 

B.  B.  Bower  and  Bower  &  Bower,  for  plain- 
tiffs in  error.  A.  U  Townsend,  for  defend- 
ants in  error. 

TURNER,  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS,  0.  J., 
absent  on  account  of  sickness. 


ai9  Ga.  425) 

WILLIAMS  T.  STATB. 
i  Supreme  Court  of  Georgia.    Feb.  12,  1904.) 

CILMINAL  LAW— NEW  TRIALr-RULINGS  ON  BVI- 
DENCB— MURDER— PUNISHMENT. 

1.  It  is  not  apparent  from  the  evidence  that 
the  main  witness  for  the  state  in  this  case  was 
an  accomplice,  and,  if  he  were  an  accomplice, 
he  wiis  suflBciently  corroborated  by  other  evi- 
dence. 

2.  The  refusal  of  the  court  below  to  rule  out 
as  evidence,  on  motion  of  the  defendant,  a  pa- 
per purpirting  to  be  the  statement  of  the  ac- 
cused be,  ore  the  coroner's  jury,  is  not  cause 
for  a  new  trial ;  it  appearing  from  a  note  made 
by  the  trial  judge  that  defendant's  counsel  ex- 
pressly coDsented  to  the  admission  of  the  pa- 
per when  it  was  offered,  and  it  not  appearing 
that  counsel  acted  under  any  misapprehension 
as  to  the  nature  or  contents  of  the  paper,  or 
upon  what  ground  the  motion  to  rule^it  out  was 
based. 

3.  **The  jury,  in  the  trial  of  one  who  is  char- 
ged with  murder,  if  they  find  the  accused  guilty, 
are  Invested  by  law  with  the  power  of  fixing  the 
punishment,  by  recommendation  to  life  impris- 
onment. Whether  they  will  so  recommend  or 
not  is  a  matter  solely  in  their  discretion,  which 


is  not  limited  or  confined  in  any  case.'*    Goheu 
T.  State,  42  S.  B.  781,  116  Ga.  573.    The  trial 
judge  correctly  so  informed  the  jury   in  the 
present  case. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Dooly  Coun- 
ty; Z.  A.  LitUejohn,  Judge. 

Seymore  Williams  was  convicted  of  crime, 
and  brings  error.    AfiSnned. 

Crum  &  Jones,  for  plaintiff  in  error.  F. 
A.  Hooper,  Sol.  Gen.,  and  Jno.  C.  Hart,  Atty. 
Gen.,  for  the  State. 

TURNER,  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS,  C.  J., 
absent  on  account  of  sickness. 


(lis  Ga.  47U 
CRUM  T.  HARGROVE,  Ordinary,   et  al. 

(Supreme  C^ourt  of  Georgia.    Feb.  12,  1904.) 

PUBLIC   ROAD— ALTEJRATION— JUDGMENT— COLr- 
LATERAL.  ATTACK. 

1.  The  order  or  judgment  of  an  ordinary, 
mailing  or  establishmg  an  alteration  in  a  pub- 
lic road,  stands  until  set  aside,  and  cannot  be 
collaterally  attacked  in  mandamus  proceedings, 
under  the  act  approved  August  17,  1903  (Acts 
1903,  p.  41),  to  require  the  county  officials  hav- 
ing jurisdiction  and  supervision  of  public  roads 
to  put -the  road  so  altered  in  the  condition  re- 
quired by  that  act 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Dooly  County; 
Z.  A.  Littlejohn.  Judge. 

Application  of  D.  A.  R.  Crum  for  writ  of 
mandamus  against  J,  D.  Hargrove,  ordinary, 
and  others.  From  a  Judgment  denying  the 
writ  plaintiff  brings  error.    Reversed. 

Crum  &  Jones,  for  plaintiff  in  error.  J.  T. 
Hill,  for  defendants  in  error. 

FISH,  P.  J.  Under  the  provisions  of  the 
act  approved  August  17,  1903  (Acts  1903,  p. 
41),  D.  A.  R.  Crum  applied  to  the  Judge  of 
the  superior  courts  of  the  Southwestern  cir- 
cuit for  a  mandamus  against  J.  D.  Hargrove, 
ordinary  of  Dooly  county,  and  W.  B.  Mat- 
thews, B.  B.  Pound,  and  M.  M.  Doyle,  road 
commissioners  of  the  (^rdele  district  of  that 
county,  and  S.  R.  Bolton,  road  overseer  for 
such  district,  to  compel  them  to  have  a  desig- 
nated portion  of  a  public  road  of  that  district 
worked  "up  to  that  standard  now  required 
by  the  existing  laws  of  this  state,  embodied 
in  sections  512,  513,  and  533  of  volume  1  of 
the  Code  of  1895,  so  that  ordinary  loads,  with 
ordinary  ease  and  facility,"  could  be  continu- 
ously, hauled  over  that  portion  of  such  public 
road.  The  answer  of  the  respondents  was  to 
the  effect  that  the  road  in  question  had  been 
altered  upon  the  application  of  Crum,  and 
that  he.  In  order  to  get  a  favorable  report 
from  such  road  commissioners  as  to  the  pub- 
lic utility  of  the  alteration,  agreed  with  them 
to  put  the  new  portion  to  be  made  by  the 
alteration  in  lawful  condition,  and  that  he, 

f  1.  See  Highways,  vol.  25»  Cent.  Dig.  §  2ol. 
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for  tbe  purpose  of  procuring  the  order  from 
the  ordinary,  making  and  establishing  such 
alteration,  made  a  similar  agreement  with 
him;  that  Crum  failed  to  comply  with  his 
agreements,  and  that  the  condition  of  the 
road,  of  which  he  complained  in  his  petition 
for  mandamus,  was  due  solely  to  the  nonper- 
formance of  his  agreements  so  made.  There 
was  a  demwrer  to  the  answer  on  the  ground 
that  it  was  immaterial  and  irrelevant.  The 
case  was  submitted  to  the  court  by  consent, 
to  be  decided  upon  the  pleadings  and  the 
eyldence.  Both  sides  submitted  affldavits. 
Those  submitted  by  the  defendants  tended  to 
prove  the  allegations  in  their  answer;  the 
commissioners  deposing  that  they  would  not 
have  recommended  the  alteration  as  being 
of  public  utility,  and  the  ordinary  that  he 
would  not  have  granted  the  order  establish- 
ing the  alteration,  but  for  the  agreements  of 
Crum  to  put  that  portion  of  the  road  made 
by  the  alteration  in  lawful  condition;  the 
ordinary  further  deposing  that  the  failure  to 
embody  such  agreement  in  his  order  was  due' 
to  an  oversight.  Crum,  in  his  affidavit,  said 
that  he  had  agreed  with  the  road  commis- 
sioners before  they  made  their  report,  and 
with  the  ordinary  before  the  order  was  grant- 
ed, that  he,  at  his  own  expense,  would  open 
the  new  portion  of  the  road  made  by  the  al- 
teration, and  put  it  "in  reasonably  passable 
condition,"  and  that  he  had  complied  with 
such  agreements.  All  the  proceedings  to 
have  the  alteration  made  in  the  road  were 
in  evidence.  The  report  of  the  road  com- 
missioners, that  the  alteration  would  be  of 
public  utility,  was  in  the  usual  form,  except 
that  the  words  "after  applicant  putting  road 
in  lawful  condition"  were  added  to  the  re- 
port With  this  exception,  all  the  proceed- 
ings were  regular.  The  order  or  judgment 
of  the  ordinary  making  or  establishing  the 
alteration  was  absolute  and  unconditional. 
The  judge  refused  to  grant  a  mandamus  ab- 
solute, and  to  this  ruling  Crum  excepted. 

Our  Civil  Code  of  1895  states  the  doctrine, 
which  is  universally  recognized,  that  **the 
judgment  of  a  court  of  competent  jurisdic- 
tion can  not  be  attacked  in  any  other  court 
for  irregularity,  but  shall  be  taken  and  held 
as  a  valid  judgment  until  it  is  reversed  or 
set  aside."  Section  5368.  And  again:  ^'A 
judgment  that  is  void  may  be  attacked  In  any 
court,  and  by  anybody.  In  all  other  cases 
judgments  can  not  be  Impeached  collaterally 
but  must  be  set  aside  by  the  court  rendering 
them."  Section  5373.  Our  Constitution  (ar- 
ticle 6,  §  6,  par.  2;  Civ.  Code  1895,  S  5853)  de- 
Clares  that  "the  courts  of  ordinary  shall  have 
such  powers  in  relation  to  roads,  bridges, 
•  ♦  •  and  other  county  matters  as  may  be 
conferred  on  them  by  law."  Civ.  Code  1895, 
§  4238,  provides:  "The  ordinary,  when  sitting 
for  county  purposes,  has  original  and  exclu- 
sive jurisdiction  •  •  •  in  establishing, 
altering,  or  abolishing  all  roads,  bridges,  and 
ferries,  in  conformity  to  law."  "The  ordi- 
nary also  has  authority  (1)  to  sit  at  any  time 


as  a  court  for  county  purposes  and  for  the 
exercise  of  any  power  he  possesses  as  a  quasi 
corporation  contra-distinguished  ftom  his 
power  as  a  court."  Section  4240.  The  Code 
also  provides  that  proceedings  before  the 
ordinary,  when  sitting  for  county  purposes, 
must  be  in  writing;  that  he  must  keep  a 
docket;  that,  when  individuals  are  to  be  af- 
fected by  any  order  or  judgment  of  his,  they 
shall  have  reasonable  notice  of  the  time  and 
place  of  hearing;  that  he  shall  cause  to  be 
kept  a  minute  of  such  proceedings;  that  he 
shall  have  power  to  punish  for  contempt  un- 
der the  same  rules  and  regulations  as  are  pro- 
vided "for  other  courts";  and  that  amend- 
ments shall  be  allowed  as  provided  "in  other 
courts."  Sections  4263  to  4268,  inclusive.  It 
is  clear,  therefore,  under  the  Constitution  and 
statutes  above  referred  to,  that  the  ordiniary, 
when  exercising  his  jurisdiction  In  the  es- 
tablishment and  alteration  of  public  roads, 
performs  judicial  functions,  and  is  a  court. 
The  role  that  a  judgment  of  a  court  of  com- 
petent jurisdiction  cannot  be  collaterally  at- 
tacked in  any  other  court  for  irregularity 
has  been  applied  by  many  courts  to  the  or- 
ders of  county  officers,  exercising  their  stat- 
utory authority -in  proceedings  for  the  laying 
out  of  a  public  highway  or  the  location  of  a 
private  way.  See  the  authorities  cited  in  1 
Freeman  on  Judgments,  §  251,  note  4;  Elli- 
ott on  Roads  &  Streets  (2d  Ed.)  S  346,  note  3, 
and  note  1,  page  358. 

When  the  inferior  court  had  jurisdiction 
of  roads,  it  was  held.  In  Nichols  v.  Sutton,  22 
Ga.  371,  "The  inferior  courts  have  power  to 
make  and  alter  roads,  and  when  a  road  is 
once  made  or  altered  agreeably  to  law, 
•  •  •  and  the  order  or  judgment  of  the 
court  in  respect  thereto  is  unreversed,  or  not 
revoked  according  to  law,  the  road  so  made 
or  altered  must  stand  established."  In  Sul- 
livan V.  Robbins,  109  Iowa,  235,  80  N.  W.  340, 
it  was  held  that  the  fact  that  one  was  in- 
duced, through  fraud,  to  sign  a  petition  to  the 
coimty  board  for  the  vacation  of  a  highway, 
was  not  cause  for  a  collateral  attack  upon 
the  action  of  the  board  in  vacating  the  high- 
way. We  conclude  that  as  the  ordinary 
was  clothed  with  original  and  exclusive  ju- 
risdiction, and  exercised  judicial  powers  and 
duties  in  relation  to  the  matter  of  the  altera- 
tion of  the  public  road  in  question,  his  order 
or  judgment  making  and  establishing  such 
alteration  must  stand  until  set  aside,  and  that 
it  could  not  be  attacked  upon  the  application 
for  mandamus  by  showing  that  the  applicant 
for  the  alteration  had  agreed  to  put  the  new 
portion  of  the  road  in  lawful  condition,  and 
had  failed  to  do  so.  It  was  not  disputed  that 
the  condition  of  that  portion  of  the  road  was 
not  up  to  the  standard  required  by  the  Polit- 
ical Code  of  1895,  §§  512,  513,  533,  so  that  or- 
dinary loads,  with  ordinary  case  and  facility, 
could  be  continuously  hauled  over  it.  It  fol- 
lows that,  under  the  provisions  of  the  above- 
cited  act  of  1003,  and  the  undisputed  facts 
of  the  case,  the  court  was  bound  to  grant  a 
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maudamnB  al)8olate,  and  hence  bis  refusal  to 
do  so  was  erroneous. 

Judgment  reyersed.  All  the  Justices  con- 
corring,  except  SIMMONS^  G.  J.,  absent  on 
account  of  sickness. 


aid  Ga.  4S7) 

HABTMAN  t.  STATE. 
(Supreme  Court  of  Georgia.    Feb.  12,  1904.) 

VAGRANGT— EVIDENCE. 

1.  The  evidence  for  the  state  was  consistent 
with  that  for  the  accused,  which  made  out  a 
good  defense,  and  the  verdict  finding  her  guilty 
should  have  been  set  aside  on  motion  for  a  new 
trial. 

(Syllabus  by  the  Ck>urt.) 

Error  from  City  Ctourt  of  Columbus;  J.  L. 
Willis,  Judge. 

Angelina  Hartman  was  convicted  of  yag- 
rancy»  and  brings  error.    Beversed. 

J.  H.  Lewis  and  A.  W.  0>zart,  for  plaintiff 
In  error.    Peter  Freer,  Sol.,  for  the  State. 

CANDLEB,  J.  Angelina  Hartman  was 
convicted  In  the  city  court  of  Columbus  nn- 
der  an  accusation  charging  her  with  vag- 
rancy. The  date  named  In  the  accusation 
was  September  7, 1903,  and  three  counts  were 
laid,  as  follows:  (1)  That  she  led  an  Idle, 
Immoral,  and  profligate  life,  being  able  to 
work,  and  not  working,  and  having  no  prop- 
erty to  support  her;  (2)  that  she  had  no  visi- 
ble and  known  means  of  a  fair,  honest,  and 
reputable  livelihood,  being  able  to  work,  and 
having  no  property  to  support  her;  and  (3) 
that;  having  a  fixed  abode,  and  no  visible 
property  to  support  her,  she  lived  by  steal- 
ing, and  by  trading  and  bartering  stolen 
property.  There  was  no  evidence  whatever 
to  sustain  the  last  count,  and  it  will  be  treat- 
ed as  having  been  abandoned  by  the  state. 
Briefly  stated,  the  material  evidence  Intro- 
duced on  the  trial  was  as  follows:  The 
prosecutor  testified  that  he  saw  the  accused 
several  times  during  every  afternoon  from 
the  1st  to  the  7th  of  September,  1903,  and 
that  whenever  he  saw  her  she  was  doing  no 
work  at  all.  He  added,  however,  that  he 
had  no  positive  recollection  of  having  seen 
her  on  the  Ist,  2d,  or  3d  of  September.  He 
testified  that  she  was  a  lewd  woman,  that 
she  hung  around  saloons,  and  that  he  had 
seen  her  drinking  beer  In  grocery  stores.  Of 
his  own  knowledge,  he  could  not  say  wheth- 
er the  accused  had  any  property  to  support 
her  or  not,  but  she  had  no  visible  and  known 
means  of  a  fair,  honest,  and  reputable  liveli- 
hood, that  he  knew  of.  Another  witness  tes- 
tified that  the  house  In  which  the  accused 
lived  had  the  reputation  of  being  a  lewd 
house,  that  she  had  seen  men  and  women 
going  into  It  at  all  hours  of  the  day,  and  that 
It  was  the  worst  house  she  ever  saw.  Wit- 
ness had  seen  her  do  some  work,  but  since 
August  17,  1903  (the  date  of  the  approval  of 
the  Calyln  amendment  to  the  vagrancy  law 
of  this  state),  she  had  not  done  enough  work 


to  support  her.  This  constituted  the  state's 
casa  The  accused  proved  by  witnesses  who 
were  not  Impeached  or  contradicted  that 
from  July  17,  1908;  up  to  the  date  of  her 
arrest,  she  had  been  employed  as  a  cook,  re- 
ceiving for  her  services  75  cents  per  week, 
and  board  for  herself  and  her  two  children, 
and  that  between  August  17,  1903,  and  Sep- 
tember 7,  1903,  she  had  also  worked  as  a 
washerwoman. 

What  Is  known  as  the  '*Calvln  Ace*  (Acts 
1903,  p.  46)  Is  merely  an  amendment  to  the 
vagrancy  laws  of  this  state  as  they  existed 
at  the  time  of  Its  passage,  enlarging  the  defi- 
nition of  the  term  **vagrant,"  and  prescrib- 
ing a  new  method  of  apprehending  and  pun- 
ishing such  persons  as  come  within  Its  pro- 
visions. It  will  be  observed  that  under  both 
the  old  law  and  the  amendment  the  gist  of 
the  offense  of  vagrancy  Is  the  failure  or  re- 
fusal of  the  offender  to  work  when  work  is 
necessary  to  sup];K>rt  himself  or  his  'family. 
As  was  said  of  the  old  law  In  Daniel  v.  State, 
86  S.  B.  293,  110  Ga.  916,  so  It  may  be  said 
of  the  amendment:  "The  statute  was  enact- 
ed to  prevent  men  able  to  work  from  Idling 
and  wandering  about  the  community,  and 
becoming  drones  or  thieves  or  charges  upon 
the  public."  Keeping  a  lewd  house,  drunk- 
enness, and  kindred  vices,  such  as  were 
proved  against  the  accused  In  the  court  be- 
low, are  made  penal  by  other  statutes  cover- 
ing each.  It  must  be  borne  In  mind  that  the 
accused  was  not  tried  under  any  such  law, 
and  that,  to  authorize  her  conviction  on  the 
charge  of  vagrancy,  proof  of  Immoral  con- 
duct alone  will  not  suflSce.  It  must  appear 
that,  having  no  visible  and  known  means  of 
a  fair,  honest,  and  reputable  livelihood,  and 
being  able  to  support  herself  by  means  of 
her  own  labor,  she  failed  to  work,  lived  in 
idleness,  and  was,  or  threatened  to  become, 
a  drone  or  a  charge  on  the  public.  The  evi- 
dence in  this  case  fails  to  come  within  this 
rule.  That  Introduced  by  the  state  was  en- 
tirely consistent  with  that  offered  by  the 
accused,  which  established  the  fact  that  the 
accused  worked  sufiacientiy  to  earn  a  sup- 
port, however  meager,  for  herself  and  her 
children.  The  conviction  was  therefore  un- 
warranted by  the  evidence,  and  should  have 
been  set  aside  on  motion  for  a  new  trial. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  0.  J.,  absent  on 
account  of  sickness. 


(US  Ga.  431) 

JENKINS  V.  STATE. 

(Supreme  Court  of  Georgia.    Feb.  12,  1904.) 

CRIMINAL  LAW— BVIDENCE^-CONPESSION. 

1.  Where,  in  the  trial  of  a  criminal  case,  a 

witness  testifies  that  a  confession  was  freely 

and  voluntarily  made  to  him  by  the  accused, 

who  was  at  the  time  under  arrest,  the  evidence 

of  the  confession  is  admissible;    and  it  is  not 

incumbent  on  the  state  to  show,  as  a  condition 

•f  1.  See  Criminal  Law,  vol.  14,  Cent  Dig.  8  121^ 
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precedent  to  the  admieslcm  of  the  evidence 
that  each  oonf  ession  was  not  the  result  either  of 
faiducements  or  threats  made  by  the  officer  har* 
ing  the  accused  in  custody.  I^rice  t.  State,  40 
8.  B.  1011$,  114  Ga.  855. 

2.  The  y^dict  was  warranted  hj  ti&e  efyidenee. 

(Byllabns  by  the  Gonrt) 

Error  firom  Superior  Court*  Ck>]qnitt  Comi- 
ty; R.  G.  Mitchell,  Judge. 

Jim  Jenkins  was  convicted  of  murder,  and 
brings  error.    AlBrmed. 

J.  A.  Wilkes  and  W.  F.  Way,  for  plaintiff 
in  error.  W.  E.  Thomas,  Sol.  Gen.,  and  Jno. 
C.  Hart,  Atty.  Gen.,  for  the  State. 

COBB,  J.  The  accused  was  convicted  of 
murder,  and  sentenced  to  be  hanged.  He 
complains  of  the  action  of.  the  court  in  re- 
fusing him  a  new  trial.  The  ruling  in  the 
first  headnote  disposes  of  the  only  special  as- 
signment of  error.  The  evidence'  fully  war- 
ranted the  verdict  There  is  no  reason  for 
reversing  the  Judgment 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  0.  J^  absent  on 
account  of  sickness. 


(119  Ga.  4S0) 

JENKINS  V.  STATE. 

(Supreme  Court  of  Georgia.    Feb.  12, 1004.) 

CONSTITUTIONAL  LAW— SKHD  COTTON— TRANS- 
PORTATION—POLICE  POWER. 

1.  It  was  within  the  province  of  the  Gen- 
eral Assembly  of  this  state,  in  the  exerdse  of 
its  police  powers,  "to  make  it  unlawful  to 
transport  seed-cotton  in  or  from  the  county  of 
Harris,  or  from  one  place  to  another  in  said 
county,  between  the  noors  of  sunset  and  sun- 
rise, except  when  carried  from  the  field  where 
picked  to  the  place  of  storage  on  the  premises 
of  the  owner,  and  to  prescribe  a  penalty  for  the 
violation"  of  the  act  of  October  24,  1887,  where- 
in the  legislative  will  as  to  this  matter  was 
declared.  Acts  1886-87,  p.  878.  This  act  i? 
not,  as  contended  by  the  plaintiff  in  error,  "un- 
constitutional, in  that  It  was  never  submitted 
to  a  vote  of  the  qualified  voters  of  the  county/' 
or  because  it  ''is  special  legislation,  and  is  op- 
posed to  and  subv.erslve  of  private  rights,"  or 
for  any  other  reason  assigned  in  the  demurrer 
to  the  accusation  in  this  case. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Hamilton;  J.  B. 
Bumside,  Judge. 

Ed  Jenkins  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

B.  H.  Walton,  for  plaintiff  in  error.  B.  A. 
Russell,  Sol.,  for  the  State. 

TURNER,  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS,  C. 
J.,  absent  on  account  of  sickness. 


(119  Ga.  496) 

CHASON  T.  ANDERSON, 

(Supreme  Court  of  'Georgia.    Feb.  HB,  1904.) 

BRROR— BILL  OF  EXCEPTIONS-PARTIBS— HUS- 
BAND AND  WIFE-APPLICATION  OF  PAY- 
MENTS—NEW TRIAL. 

1.  The  rule  that  all  persons  iaterested  in  sus- 
taining the  judgment  complained  of  must  be 


made  partfes  to  the  bill  of  exceptions  cannot 
apply  to  a  person  not  a  party  to  the  case  in  the 
trial  court 

2.  A  creditor  of  a  husband  and  wife,  respec- 
tively, who  is  paid  money  by  the  husband,  with 
Instructions  to  apply  it  to  ms  debt,  has  a  right 
to  assume  that  the  money  belongs  to  the  hus- 
band; and,  even  though  the  m<mey  in  fact  be- 
longs to  the  wife,  she  cannot  recover  it,  or  have 
it  applied  to  her  debt,  without  showing  that 
the  creditor  knew  at  the  time  of  the  payment 
that  the  money  was  hers. 

3.  If  the  creditor  knew  that  the  money  was 
the  wife's,  it  was  his  duty  to  apply  it  to  her 
debt;  and  evidence  that  he  had  such  notice 
is  admissible  in  the  trial  of  a  proceeding  arising 
under  an  a^davit  of  illegality  filed  by  the  wife, 
the  sole  ground  of  which  was  that  the  execution 
had  been  paid  off  and  discharged. 

4.  Objections  to  the  form  of  a  judgment  can- 
not properly  be  made  in  a  ground  of  a  motion 
for  a  new  trial. 

(SyUabus  by  the  Court) 

Brror  from  Superior  Court,  Decatur  Coun- 
ty; W.  N.  Spence,  Judge. 

Action  by  D.  L.  Bryant  against  Mason  An- 
derson and  Ferlba  Anderson.  Judgment  for 
plaintiff.  Dio  Chason,  as  transferee  of  the 
execution,  sought  to  enforce  it,  and  Feriba 
Anderson  filed  affidavit  of  illegality.  Verdict 
of  Illegality,  and  Chason  brings  error.  Re- 
yersed. 

A.  li.  Townsend,  for  plaintiff  in  error.  R. 
R.  Terrell  and  Z.  D.  Harrison,  tor  defendant 
in  error. 

COBB,  J.  An  execution  for  $52.06,  princi- 
pal, was  Issued  In  favor  of  D.  I#.  Bryant 
against  the  goods  and  chattels,  lands  and 
tenements,  of  Mason  Anderson  and  Feriba 
Anderson.  Chason,  as  transferee  of  the  exe- 
cution, was  seeking  to  enforce  it,  when  Feri- 
ba Anderson  filed  an  affidavit  of  illegality, 
setting  up  that  the  execution  had  been  paid 
off  and  discharged.  The  issue  thus  raised 
came  on  to  be  tried  before  a  jury  in  the  supe- 
rior court,  and  a  verdict  in  favor  of  the  ille- 
gality was  rendered.  Chason  filed  a  motion 
for  a  new  trial,  which  was  overruled,  and 
he  excepted. 

1.  A  motion  was  made  to  dismiss  the  writ 
of  error  on  the  ground  that  Mason  Anderson 
was  not  made  a  party  defendant  in  error  to 
the  bill  of  exceptions.  Every  party  to  a 
case  in  the  trial  court,  who  is  interested  in 
sustaining  the  judgment  complained  of,  must 
be  made  a  party  defendant  in  error  to  the 
bin  of  exceptions,  and  be  served  with  a  copy 
thereof.  Civ.  Code  1805,  §  5562.  And  failure 
to  make  such  a  person  a  party  will  result  in 
a  dismissal  of  the  writ  of  error.  United 
States  Leather  Company  v.  National  Bank, 
107  Ga.  263.  33  S.  E.  31.  If  Mason  Ander- 
son had  united  with  Feriba  Anderson  in  fil- 
ing the  affidavit  of  illegality,  the  motion  to 
dismiss  would  have  been  meritorious.  We 
know  of  no  law  which  required  him  to  do 
this,  eyen  though  the  judgment  and  execution 
were  issued  against  him  and  Feriba  Ander- 
son jointly.    Not  having  been  a  party  in  the 

f  4.  See  New  Trial,  vol.  87,  Cent  Dig.  {  35. 
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court  below,  Mason  Anderson  would  not  have 
been  a  proper  party  to  the  bill  of  exceptions. 
The  motion  to  dismiss  will  therefore  be  over- 
mled.  . 

2.  Mason  Anderson  was  the  husband  of 
Feriba  Anderson.  He  owed  Chason  a  debt 
for  land.  He  paid  Chason  $66.33,  which 
Chason  credited  on  the  land  debt.  According 
to  the  testimony  for  the  affiant  in  the  illegal- 
ity, this  money  belonged  to  her,  and  Mason 
Anderson  requested  Chason,  at  the  time  the 
money  was  paid,  to  apply  it  to  the  execution 
debt  for  which  he  and  his  wife  were  liable. 
Chason  testified  that  he  did  not  know  the 
money  belonged  to  Feriba  Anderson,  and 
that  Mason  Anderson  requested  that  it  be 
applied  to  his  debt  for  the  land.  There  was 
a  sharp  conflict  between  the  parties  on  these 
points.  The  motion  for  a  new  trial  com- 
plains of  an  extract  from  the  charge  of  the 
court  In  the  following  language:  "I  charge 
you»  gentlemen,  that  if  you  are  satisfied  from 
the  evidence  in  this  case  that  this  money,  at 
the  time  this  receipt  was  given  ($66  and 
something);  satisfied  that  that  was  funds 
arising  from  the  sale  of  Feriba  Anderson's 
cotton;  that  it  belonged  to  Feriba  Anderson; 
that  it  was  her  instruction  to  her  husband 
(her  husband  acting  as  her  agent)  to  pay  it 
on  the  execution  against  her  in  the  hands  of 
Mr.  Chason,  the  plaintiff— then  she  would  be 
entitled  to  a  credit  on  that  execution.  Es- 
pecially would  this  be  true  if  the  plaintiff 
received  this  money  with  the  knowledge  of 
the  fact  that  it  was  money  arising  from  the 
sale  of  cotton  that  belonged  to  Feriba  Ander- 
son. If  he  knew  that  it  was  her  money,  or 
had  reason  to  suspect  that  it  was  money 
arising  from  the  sale  of  her  cotton,  he  would 
have  no  right  to  appropriate  It  to  a  debt  due 
by  her  husband.  She  would  be  entitled  to 
recover  It  back,  and  In  this  suit  she  would 
be  entitled  to  have  it  credited  on  her  debt" 
This  charge  was  susceptible  of  the  construc- 
tion that  If  the  money  paid  by  Mason  Ander- 
son to  Chason  belonged  to  Feriba  Anderson, 
and  she  instructed  her  husband  to  apply  it 
to  the  execution  debt,  she  would  be  entitled 
to  a  credit  of  the  amount  on  the  execution, 
without  more.  The  use  of  the  word  "espe- 
cially" in  the  charge  indicates  that  the  fore- 
going proposition  would  be  true,  but  would 
simply  be  given  additional  weight  if  it  should 
appear  that  Chason  knew  that  the  money  be- 
longed to  the  plaintiff  in  the  illegality.  So 
construed,  the  charge  was  clearly  erroneous. 
Unless  Chason  knew  the  money  belonged  to 
Feriba  Anderson,  he  had  a  right  to  presume 
that  It  was  Mason  Anderson's,  and  to  apply 
it  to  his  debt,  if  instructed  by  him  so  to  do. 
The  burden  was  on  the  wife  to  show  that 
Chason  had  notice  that  the  money  belonged 
to  her.  Humphrey  v.  Copeland,  54  Ga.  543. 
The  error  thus  committed  was  on  a  vital  is- 
sue in  the  case,  and  a  new  trial  should 
have  been  granted  on  account  of  it. 

3.  Complaint  Is  also  made  In  the  motion 
for  a  new  trial  that  the  court  erred  in  "sub- 


mitting" to  the  jury  at  all  the  question  aa  to 
whether  Chason  had  notice  that  the  money 
paid  by  Mason  Anderson  belonged  to  his 
wife,  the  only  issue  raised  by  the  Illegality 
being  whether  the  execution  had  been  paid 
off  and  discharged.  Even  if  the  assignment 
of  error  in  this  ground  was  sufficiently  spe- 
cific, we  do  not  think  it  is  meritorious.  The 
issue  thus  submitted  was  pertinent  to  the 
general  question  whether  the  execution  had 
been  discharged.  If  Chason  knew  the  money 
belonged  to  the  wife,  he  could  not  apply  it  to 
Mason  Anderson's  debt,  even  though  she 
consented  to  it  If  he  had  such  notice,  he 
was,  in  law,  bound  to  apply  the  money  to 
the  execution;  and  it  was  competent  for  the 
wife  to  show  payment  of  the  execution  by 
showing  that  It  was  her  money  paid  to  Cha- 
son, and  that  he  knew  it 

4.  Another  ground  of  the  motion  complains 
of  the  form  of  the  judgment  entered  up  on 
the  verdict  Such  an  objection  cannot  be 
made  the  ground  of  a  motion  for  a  new  trial. 
Berry  v.  Clark,  117  Qa.  964,  44  S.  B.  824  (4). 
Other  than  as  above  indicated,  the  assign- 
ments of  error  are  without  merit 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  O.  J^  absent  on 
account  of  sickness. 


(Ud  Ga.  501) 
SHIRLING  V.  KBNNON. 
(Supreme  Court  of  Georgia.    Feb.  13,  1904.) 

LANDLORD'S  LIEN— CROPS— KXEMPTIONS- 
CERTIORARI. 

1.  The  landlord's  special  lien  for  rent  open 
the  crops  raised  on  the  rented  premises  is  sn- 
perior  to  an  exemption  set  apart  in  such  crops 
under  the  provisions  of  Civ.  Code  1895,  S  2866 
et  seq. 

2.  Assignments  of  error  and  recitals  of  fact 
in  a  petition  for  certiorari  not  affirmatively 
verified  in  the  answer  cannot  be  considered. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Berrien  County; 
R.  'G.  MitcheU,  Judge. 

Action  by  J.  H.  Kennon  against  Fannie 
Shlrllng.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

Hendricks  &  Harrison,  for  plaintiff  in  er- 
ror.   J.  Z.  Jackson,  for  defendant  in  error. 

COBB,  J.  1.  In  three  cases  it  has  been 
held  that  the  landlord's  special  lien  for  r«it 
upon  the  crop  raised  upon  the  rented  prem- 
ises was  fpr  a  debt  so  In  the  nature  of  the 
purchase  money  that  it  would  be  superior  to 
an  exemption  set  apart  in  such  crop  under 
the  provisions  of  the  Constitution  of  1868w 
Davis  V.  Meyers,  41  Ga.  95;  Taliaferro  v. 
Pry,  41  Ga.  622;  Harrell  v.  Fagan,  43  Ga. 
839.  Under  the  provisions  of  Civ.  Code  1895. 
S  2ST3,  which  is  a  codlfic^ion  of  an  act  pass- 
ed in  1874,  property  set  apart  under  the  stat- 
utory or  short  homestead  law  is  made  sub- 
ject to  "sale  for  the  purchase  money."    The 


%  1.  See  Exemptions,  vol.  23,  Cent.  D\g.  |  94. 
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language  of  the  act  of  1874  is  substantially 
that  of  the  Clonstitution  of  1868w  The  princi- 
ples at  the  foundation  of  the  decisions  above 
cited  would  seem  to  be  applicable  in  cases 
where  the  short  homestead  is  inyolred. 

2.  For  the  reason  stated  in  the  second 
headnote,  no  other  question  than  the  one 
just  disposed  of  is  before  us  for  decision. 

Judgment  aifirmed.  All  the  Justices  con- 
curriDg,  except  SIMMONS,  O.  J.,  absent  on 
account  of  sickness. 


(119  Oa.  475) 

GINN  et  al.  t.  CANNON. 

(Supreme   Court  of  Georgia.    Feb.  13,  1904.) 

APPKAb-RBVIBW— FINDINGS  OF  CHANCELLOR 
—JURISDICTION— RESIDBNT  OF  COUNTY. 

1.  Id  view  of  the  language  of  the  deed,  it 
was  necessary  to  resort  to  parol  evidence  to  de- 
termine where  the  proposed  strip  was  to  begin 
and  end,  and  where  the  bed  of  the  track  was 
to  lie.  The  eyidence  on  this  subject  was  con- 
flicting, and  the  case  falls  within  the  well-es- 
tablished rule  that  this  court  will  not  interfere 
with  the  chancellor'g  finding  on  disputed  ques- 
tions of  fact. 

2.  There  was  sufficient  evidence  to  sustain  the 
finding  that  one  of  the  defendants  was  subject 
to  the  jurisdiction  of  the  superior  court  of  Rabun 
county;  it  appearing  that  he  was  unmarried, 
had  no  fixed  abode,  and  had  been  ia  Rabun 
county  for  18  months.  Under  the  Civil  Code 
of  1895,  §  1825,  he  could,  as  to  third  persons, 
be  treated  as  a  resident  of  the  county  in  which 
he  was  temporarily  domiciled. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Rabun  Coun- 
ty; J.  J.  Klmsey,  Judge. 

Action  by  R.  E.  Cannon  against  Gus  Ginn 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

Cannon,  In  consideration  of  $1,  and  the 
benefits  to  accrue  to  bim  from  the  construc- 
tion of  the  road,  granted  to  the  Tallulah 
Falls  Railway,  not  an  easement,  but  a  de- 
feasible fee,  to  a  strip  100  feet  wide.  He 
contends  that  at  the  time  be  signed  the  deed 
there  had  been  two  surveys  of  the  route— one 
east  and  the  other  west  of  his  residence— 
and  that  he  supposed  the  road  would  be  over 
one  or  the  other  of  these  lines.  The  de- 
fendants insisted  that  at  the  time  of  the 
delivery  of  the  deed  the  locating  pegs  had 
been  staked  on  a  line  between  the  house  and 
bam,  and  that  Cannon  well  knew  that  such 
was  the  proposed  line.  The  instrument  it- 
self defined  the  land  conveyed  as  being  **a 
strip  •  •  •  of  the  width  of  100  feet; 
fifty  feet  each  way  from  the  center  of  the 
bed  of  the  track  which  the  said  party  of 
the  second  part  is  about  to  build  on  said 
land,  from  the  point  where  said  road  enters 
said  land  to  the  point  where  it  leaves  the 
same." 

J.  J.  Bowden  and  H.  H.  Dean,  for  plain- 
tiffs In  error.  J.  W.  H.  Underwood,  W.  S. 
Paris,  W.  A.  Charters,  and  L.  E.  Bleckley, 
for  defendant  in  error. 

LAMAR,  J.  The  petition  for  injunction 
was  brought,  not  against  the  company  claim- 


ing to  be  the  owner  of  the  strip,  bnt  Against 
the  persons  actually  engaged  in  the  work 
of  blasting  and  digging.  Its  deed,  therefore, 
ought  not  to  be  construed  in  a  case  to  which 
it  is  not  a  party,  unless  such  construction  is 
necessary  to  determine  the  question  raised 
on  the  application  for  temporary  injunction. 
It  is  enough  to  say  that  an  inspection  of 
the  deed  shows  that  it  was  necessary  to 
resort  to  parol  evidence  to  determine  wliat 
land  was  conveyed,  by  fixing  the  point  where 
the  road  was  to  enter  and  leave  the  land 
of  Cannon,  and  also  where  the  bed  of  the 
track  was  to  lie.  The  evidence  on  this  issue 
being  conflicting,  the  case  comes  within  the 
well-settled  rule  that  this  court  will  not  in- 
terfere with  the  finding  of  the  chancellor  on 
disputed  facts. 

The  same  is  true  as  to  the  finding  that 
Ginn  was  a  resident  of  Rabun  county. 
While  he  claimed  to  live  in  Bartow,  there 
was  evidence  that  he  was  unmarried;  that  he 
had  no  fixed  place  of  abode,  and  was  en- 
gaged in  a  business  which  caused  a  frequent 
change  of  residence.  It  appeared  that  the 
partnership  property  had  been  returned  for 
taxation  in  Kabun,  and  that  Ginn  for  some 
reason  was  there  charged  on  the  books  with 
a  poll  tax.  This  was  sufficient  to  support  a 
finding  that  he  was  a  transient  person,  with- 
in the  meaning  of  Civ.  Code  1805,  §  1825, 
and  might,  as  to  third  persons,  be  deemed 
temporarily  domiciled  in  Rabun  county. 
Watson  V.  R.  &  D.  R.  Co.,  91  Ga.  223,  18  S. 
E.  306. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent  on 
account  of*  sickness. 


(119  Ga.  431) 
ROOKS  V.  STATE. 
(Supreme  Court  of  Georgia.    Feb.  12,  1904.) 
HOMICIDE— EVIDENCE— INSTRUCTIONS. 
1.  It  is  eri'or  to  give  to  the  jury  a  charge  not 
authorized  by  the  evideuce;    and  where,  in  a 
crimiual  case,  the  evidence  introduced  by  the 
accused  would,   if  believed   by  the  jury,  have 
warranted  his  acquittal,  and  the  effect  of  such 
a  charge  was  necessarily  to  give  to  the  state 
the  benefit  of  a  theory  to  which  it  was  not  en- 
titled, a  new  trial  should  result. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Jasper  County; 
H.  G.  Lewis,  Judge. 

J.  B.  Rooks  was  convicted  of  homicide, 
and  brings  error.    Reversed. 

Greene  P.  Johnson,  for  plaintiff  in  error. 
J.  E.  Pottle,  Sol.  Gen.,  and  Jno.  C.  Hart, 
Atty.  Gen.,  for  defendant  in  error. 

CANDLER,  J.  With  one  exception,  we 
find  no  error  in  any  of  the  rulings  of  the 
trial  court  of  which  complaint  is  made.  The 
Judgment  overruling  the  motion  for  a  new 
trial  is  reversed  solely  because  of  a  charge 
of  the  court  which  is  In  the  abstract  per- 
fectly sound,  but  which,  in  our  opinion,  was 
not  adjusted  to  tlie  evidence,  and  the  ten- 
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dency  of  whlcli,  tinder  all  the  circumstances, 
was  necessarily  prejudicial  to  the  accused. 

The  evidence  in  the  record  as  to  the  Im- 
mediate circumstances  of  the  tragedy  under 
investigation  is  very  confused,  and  leaves 
much  to  conjecture.  It  appears  that  on  the 
night  of  the  homicide  a  party  of  negroes,  in- 
cluding the  accused,  the  deceased,  and  Mary 
Standifer,  a  woman  who  was  described  by 
some  of  the  witnesses  as  the  sister  of  the 
deceased,  but  by  herself  and  others  as  his 
cousin,  had  been  to  church.  Presumably 
their  way  home  led  along  a  railroad  track 
in  the  vicinity.  The  .accused  and  the  de- 
ceased left  the  church  in  different  groups 
of  negroes,  and  proceeded  up  the  railroad 
track,  but  whether  the  deceased  preceded  the 
accused,  or  vice  versa,  and  what  distance 
separated  them  in  their  walk,  are  matters 
which  it  Is  almost,  if  not  quite,  impossible 
to  determine  from  the  record.  The  accused 
became  involved  In  a  quarrel  with  Mary 
Standifer,  and  fired  two  shots  at  her  with- 
out effect  Naturally,  Mary  ran.  Shortly 
thereafter  (how  long,  the  record  does  not 
disclose)  the  accused  shot  and  killed  the  de- 
ceased. The  state  introduced  only  one  eye- 
witness to  the  homicide,  who  testified  that 
at  the  time  he  was  shot  the  deceased  was 
running,  but  whether  he  was  running  to- 
wards or  from  the  accused  the  witness  did 
not  state.  There  was  not  a  line  of  evidence 
to  show  ainy  connection,  except  in  point  of 
time,  between  the  killing  of  the  deceased 
and  the  firing  of  the  shots  at  Mary  Standi- 
fer, or  to  indicate  that  the  deceased  was 
killed  while  attempting  to  protect  his  sister, 
or  cousin  (whichever  she  was),  from  bodily 
harm.  We  therefore  conclude  that  it  was 
error  for  the  court  to  give  to  the  Jury  the 
following  charge:  "I  charge  you,  under  the 
law  as  applicable  to  the  evidence  in  the  case, 
that  a  brother  has  the  right  to  protect  his 
sister,  and  may  justify  any  defense  made  by 
him  for  the  purpose  of  protecting  her  life. 
In  order  to  justify  himself  for  a  homicide 
in  defense  of  his  sister,  it  must  not  be  for 
the  purpose  of  avenging  any  wrong  that  had 
been  perpetrated  upon  his  sister.  Apply  this 
principle  of  law  to  the  case.  If  you  con- 
clude from  the  evidence  that  the  deceased 
made  an  assault  upon  the  defendant  for  the 
purpose  of  protecting  the  life  of  this  sis- 
ter, and  it  was  necessary  for  him  to  do  so 
to  save  the  life  of  his  sister,  he  would  be 
justified  under  the  law;  and  what  was  jus- 
tifiable on  the  part  of  the  deceased  in  de- 
fending his  sister  cannot  be  legal  provoca- 
tion to  the  defendant,  and  would  not  justify 
him  in  taking  the  life  of  the  deceased.*' 
Clearly,  this  charge  gave  to  the  state  the 
benefit  of  a  theory  which  was  not  author- 
ized by  the  evidence,  and  the  evidence  of  the 
guilt  of  the  accused  was  not  so  convincing 
as  that  it  can  be  said  that  the  charge  set 
out  was  harmless.  While  the  state  made  out 
its  case,  the  accused  on  his  part  introduced 
evidence  which,  if  believed  by  the  jury,  would 


have  authorized  his  acquittal.  This  being 
true,  the  error  pointed  out  in  the  charge 
which  has  been  quoted  will  require  a  rever- 
sal of  the  judgment  overruling  the  motion 
for  a  new  trial. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  O.  J^  absent  on 
account  of  sickness. 

019  Oa.  461) 
OASTBLLOW  v.  BROWN  et  al. 
(Supreme  Court  of  Georgia.    Feb.  12,  1904.) 
APFRA1#-RBVIEW—DBBI>~RESCISSI0N— FRAUD. 

1.  This  court  will  not  consider  an  exceptioD 
to  the  refusal  of  an  amendment  1)y  the  court 
below,  where  the  amendment  offered  is.  neither 
set  out  in  the  bill  of  exceptions  nor  made  an 
exhibit  thereto. 

2.  When  a  deed  to  land  is  made  for  fraudc- 
lent  purposes,  neither  the  grantor  therein  nor 
his  privies  in  estate  can  invoke  the  aid  of  the 
law  to  set  the  instrument  aside  and  recover  the 
land;  and  this  is  so  though  the  deed  was  en- 
tirely without  consideration,  and  the  grantor 
remained  in  possession  of  the  land  until  bis 
death. 

(Syllabus  by  the  (3ourt) 

Brror  from  Superior  Court,  Lee  County; 
Z.  A.  Littlejohn,  Judge. 

Action  by  Meta  Castellow  against  S.  B. 
Brown  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Afllrmed. 

J.  R.  Williams  and  Shipp  &  Sheppard,  for 
plaintiff  in  error.  D.  H.  Pope  &  Son,  for 
defendants  in  error. 

CANDLER,  J.  This  was  an  action  of  com- 
plaint for  land,  a  general  demurrer  to  whieb 
was  sustained  in  the  court  below.  The  plain- 
tiff, besides  excepting  to  the  sustaining  of 
the  demurrer,  also  assigns  error  upon  the  re- 
fusal of  the  court  to  allow  an  amendment  to 
her  petition;  but  as  the  amendment  was  not 
set  out  in  the  bill  of  exceptions,  and,  being 
no  part  of  the  record,  could  not  properly  be 
brought  up  in  the  transcript,  we  cannot  con- 
sider this  assignment  of  error.  Moore  v. 
Guyton,  110  Ga.  dSO,  35  S.  B.  839,  and  cases 
cited. 

From  the  petition  it  appears  that  the  plahi- 
tlff's  father,  Whitsett,  at  a  date  not  definitely 
set  out,  made  a  deed  to  the  land  in  dispute 
to  his  brother-in-law,  Clegg,  the  sole  pur- 
pose of  the  conveyance  being  to  keep  the 
land  from  being  subjected  to  a  judgment  for 
alimony  in  an  action  then  pending  against 
Whitsett  by  his  wife.  The  deed  was  entirely 
without  consideration,  and  Whitsett  remain- 
ed in  possession  of  the  land  until  his  deatb, 
at  which  time  the  plaintiff  was  a  child. 
Clegg  knew  that  the  deed  was  fraudulent 
and  void,  and  was  a  party  to  the  fraud.  Sub- 
sequently to  the  death  of  Whitsett,  Clegg 
died,  and  his  executrix  sold  the  property  to 
one  of  the  defendants.  An  amendment  to 
the  petition,  which  was  allowed,  set  up  that 
Clegg  took  advantage  of  his  relationship  to 
Whitsett,  and  the  very  great  influence  whieb 
he  exercised  over  him,  and  persuaded  him 
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to  separate  from  bla  wlf 6^  ''and  Immediately 
upon  the  separation  be  began  to  work  upon 
tbe  fears  of  the  said  Jobn  T.  Wbltsett,  and, 
as  said  Jobn  T.  Wbltsett  was  yonng  and  In- 
experienced, and  bad  no  one  else  to  advise 
with  him,  tbe  said  V.  A.  Clegg  finally  accom- 
plished his  desire,  and  upon  his  assurance 
that  everything  would  be  all  right,  and  that 
as  soon  as  any  trouble  that  might  arise  on 
account  of  the  contemplated  divorce  proceed- 
ings was  ended  the  property  would  be  recon- 
veyed  to  him,"  said  John  T.  Wbltsett,  being 
entirely  under  the  influence  of  said  V.  A. 
Clegg,  deeded  tbe  property  [in  dispute]  to 
said  V.  A.  Clegg." 

We  are  clear  that  the  petition  set  out  no 
cause  of  action,  and  was  properly  dismissed 
on  demurrer.  The  plaintiff  sues  as  tbe  heir 
of  her  father,  and  to  sustain  her  action  she 
must  make  such  a  case  as  would  entitle  him 
to  recover  tbe  land  if  be  were  in  life.  Tbe 
petition  Itself  shows  that  the  deed  from 
Wbltsett  to  Clegg  was  a  fraudulent  trans- 
action, tbe  purpose  of  which  was  to  defeat  a 
possible  Judgment  against  Wbltsett  It  Is 
not  made  to  appear  that  Wliitsett  was  of 
unsound  mind,  or  that  such  duress  or  influ- 
ence was  exerted  upon  him  as  to  render  the 
deed  not  his  voluntary  act  It  is  a  funda- 
mental principle  of  law  that  courts  will  not 
lend  their  aid  to  relieve  a  man  from  the  con- 
sequences of  bis  own  fraudulent  act  In  a 
suit  Involving  fraud,  where  tbe  parties  are  in 
pari  delicto,  tbe  policy  of  tbe  law  is  to  keep 
hands  off  and  leave  the  litigants  where  it 
finds  them.  This  subject  was  treated  fully 
in  tbe  case  of  Parrott  v.  Baker,  82  Ga.  365, 
9  S.  B.  1068,  which  has  been  cited  approving- 
ly many  times,  and  which  is  closely  analo- 
gous to  tbe  case  under  consideration.  Coun- 
sel for  tbe  plaintiff,  however,  seek  to  differ- 
entiate the  present  case  from  tbe  line  of  au- 
thorities announcing  the  principle  to  which 
we  have  referred,  on  the  Idea  that,  under 
the  allegations  of  the  petition  in  this  case, 
there  was  not  only  an  entire  lack  of  consid- 
eration for  the  deed,  but  the  grantor  re- 
mained in  possession  of  the  land  up  to  the 
time  of  bis  death;  and  several  Georgia  cases 
are  cited  in  support  of  tbe  contention  that 
for  tbe  reason  stated,  this  case  does  not  come 
within  the  rule.  Tbe  cases  cited,  in  our 
opinion,  do  not  sustain  this  view.  We  are  at 
a  loss  to  understand  bow,  as  a  matter  of  rea- 
son, the  fact  that^an  executed  contract,  ad- 
mittedly fraudulent  was  without  consider- 
ation can  affect  the  rule  that,  the  parties  be- 
ing In  pari  delicto,  the  law  will  not  relieve 
against  its  operation.  Tbe  same  may  be 
said  of  tbe  possession  of  tbe  grantor,  except 
that,  as  was  held  in  Harrison  v.  Hatcher,  44 
Ga.  638,  If  be  had  been  sued  in  ejectment  by 
the  grantee,  be  might  have  defended  by 
showing  that  the  deed  was  fraudulent  This 
Is  in  entire  harmony  with  the  rule  laid  down 


in  Parrott  t.  Baker,  supra,  and  with  tbe 
general  scheme  of  the  law  that  the  ma- 
chinery of  the  courts  will  not  be  used  to  aid 
in  the  consummation  of  a  fraudulent  design. 
In  this  case,  after  the  death  of  Wbltsett' 
possession  of  tbe  land  went  into  other  hands, 
and.  his  heir  and  privy  in  estate  cannot  now 
come  into  court  and  obtain  relief  against 
hiS'  fraud. 

Judgment  aflSrmed.  All  the  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent  on 
account  of  sickness. 
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(Supreme  Court  of  Georgia.    Feb.  12;  1904.) 
GRIMINAIi  UlW-'HEW  TRIAIi-APPBAL. 

1.  This  court  will  not  control  the  discretiOD  of 
the  trial  judge  in  overruling  a  ground  of  a  mo- 
tion for  a  new  trial,  alleging  that  one  of  the 
jurors  who  tried  the  case  was  a  resident  of  a 
county  other  than  the  one  in  which  the  trial 
was  had,  when  the  affidavits  offered  in  support 
of  the  motion  were  contradicted  by  affidavits 
offered  by  the  state,  averring  distinctly  that 
the  jaror  was,  at  the  time  of  the  trial,  a  resi- 
dent of  the  county  in  which  the  trial  was  had. 

2.  The  evidence  was  amply  sufficient  to  war- 
rant the  verdict 

(Syllabus  by  the  Court.) 

firror  f  rom  Superior  CJourt  Madison  Coun- 
ty: H.  M.  Holden,  Judge. 

Cap  King  was  convicted  of  crhne,  and 
brings  error.    Affirmed. 

.  J.  F.  L.  Bond,  for  plaintiff  in  error.  D.  W. 
Meadow,  Sol.  Gen.,  for  the  State. 

COBB,  J.  King  was  tried  and  convicted, 
in  Madison  county,  for  the  offense  of  point- 
ing a  pistol  at  another.  The  only  special 
ground  of  his  motion  for  a  new  trial  set  up 
that  Plttman,  one  of  the  Jurors,  was  a  resi- 
dent of  Jackson  county  at  the  time  of  the 
trial.  Several  affidavits  were  offered  in  sup- 
port of  the  averment  made  In  this  ^ound. 
The  state  offered,  by  way  of  counter  showing, 
two  affidavits  of  the  Juror,  in  which  be  aver- 
red distinctly  and  unequivocally  that  he  re- 
sided in  Madison  county  at  the  time  the  trial 
was  had.  Under  these  circumstances  this 
court  will  not  interfere  with  tbe  discretion 
of  the  trial  Judge  in  overruling  this  ground 
of  tbe  motion.  Tbe  rule  is  similar  to  that 
followed  by  this  court  in  cases  where  tbe 
verdict  is  sought  to  be  set  aside  on  account 
of  the  disqualification  of  a  juror  for  any  oth- 
er reason.    See  Jones  v.  State,  117  Ga.  710, 

44  S.  B.  877  (4);  Perry  v.  State,  117  Ga.  719, 

45  S.  B.  77  (2).  There  was  ample  evidence 
to  warrant  the  verdict,  and  the  general 
grounds  of  the  motion  are  therefore  without 
merit 

Judgment  affirmed.  All  tbe  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent  on 
account  of  sickness. 
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JOHNSON  T.  STATU 

(Supreme  Court  of  Oeorgia.    Feb.  1%  190i.) 

CRIMINAL  LAW— APPBAL-RKVIEW— NEW 

TRIAL. 

1.  The  circumstantial  evidence  having  been 
suflBcient  to  justify  the  judgment  of  conviction, 
and  the  trial  judge,  after  a  re-ezaminatioD  of 
the  evidence,  having  declined  to  CTant  the  mo- 
tion for  a  new  trial,  this  court  will  not  control 
his  discretion. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Moultrie;  W.  A. 
Coviugton,  Judge. 

Luke  Johnson  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  A.  Wilkes,  for  plaintiff  in  error.  T.  W. 
Mattox,  for  the  State. 

COBB,  J.  The  accused  was  convicted  of 
the  offense  of  adultery  and  fornication.  His 
motion  for  a  new  trial  is  based  upon  the 
ground  that  the  yerdict  was  contrary  to  law 
and  the  evidence;  the  special  assignment  un- 
der this  general  complaint  being  that,  while 
the  evidence  may  have  Justified  a  finding 
that  the  accused  and  the  woman  were  living 
in  a  state  of  adultery  and  fornication,  it  did 
not  show  that  any  specific  carnal  act  had 
been  committed  between  them.  A  witness 
for  the  state  testified  that  the  accused  was 
married  and  the  woman  was  unmarried; 
that  on  three  different  occasions  within  the 
year  in  which  the  accusation  was  brought 
the  witness  went  to  the  house  where  the  ac-^ 
cused  was  living,  knocked  at  the  door,  when' 
the  accused  came  to  the  door  In  his  night 
clothes,  opened  It,  and  went  back  to  bed; 
that  the  woman  was  in  bed  with  the  accused, 
both  being  covered  up;  that  the  last  time 
when  this  occurred  was  early  in  the  morn- 
ing; that  there  was  only  one  bed  in  the 
room;  that  no  carnal  act  was  committed  in 
the  presence  of  the  witness.  The  witness 
admitted  that  he  was  at  enmity  with  the 
accused,  and  was  anxious  for  him  to  be  con- 
victed. 

Notwithstanding  this  admission,  the  credi- 
bility of  this  witness'  testimony  was  for  the 
trial  Judge,  who  presided  without  a  Jury.  Spe- 
cific acts  of  sexual  intercourse  may  be  prov- 
ed by  circumstantial  evidence.  If  direct  evi- 
dence was  required,  it  would  be  almost  im- 
possible to  make  out  the  offense.  All  that 
the  law  requires  is  that  the  evidence  be  such 
as  to  Justify  the  inference,  beyond  a  reason- 
able doubt,  that  the  carnal  act  has  been  com- 
mitted. If  the  testimony  above  abstracted 
was  true,  it  came  within  this  rule,  and  au- 
thorized the  Judgment  of  conviction.  See 
State  V.  Austin  (N.  C.)  13  S.  B.  219;  State  v. 
Ban  (Iowa)  58  N.  W.  898;  Com.  v.  Hosier 
(Pa.)  19  Ati.  943  (4);  Com.  y.  Clifford  (Mass.) 
13  N.  E.  345  (1);  Blackman  y.  State,  36  Ala. 
295.  The  facts  above  set  forth  are  stronger 
than  those  in  Elridge  y.  State,  97  Ga.  192,  23 
8.  E.  832.  and  Starke  v.  State,  97  6a.  193,  23 
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S.  B.  832,  In  which  cases  a  majority  of  the 
court  upheld  the  conviction.  The  circum- 
stances proved  in  Weaver  y.  State,  74  Ga. 
376,  and  in  Weems  y.  State,  84  Ga.  461,  11 
S.  E.  501,  and  especially  in  the  former,  did 
not  afford  such  strong  evidence  of  guilt  as 
those  in  the  present  case.  In  both  of  those 
cases  the  conviction  was  set  aside.  In  Law- 
son  V.  State,  116  Ga.  671,  42  S.  E.  752,  it  was 
held  that,  under  an  accusation  charging  the 
offense  of  living  in  a  state  of  adulteiy,  mere 
proof  of  a  single  act  of  adultery  would  not 
be  sufficient  to  convict  Counsel  for  the 
plaintiff  in  error  in  the  present  case  dravra 
from  this  decision  the  conclusion  that,  under 
an  accusation  for  the  specific  act,  proof  of 
living  together  in  a  state  of  unlawful  sex- 
ual intercourse  would  be  insufficient  This 
reasoning  is  not  sound.  The  greater  includes 
the  less,  but  the  less  does  not  include  the 
greater.  It  is  also  argued  that  the  testimo- 
ny for  the  accused  was  sufficient  to  rebat 
the  presumption  of  guilt  arising  from  the 
evidence  for  the  state.  A  physician  testified 
that  the  accused  was  and  bad  been  for  some 
time  afflicted  with  tertiary  syphilis,  and  that 
sexual  intercourse  by  a  man  afflicted  as  the 
accused  was  would  be  very  painful.  He  tes- 
tified, however,  that  he  would  not  say  a  man 
in  this  condition  was  unable  to  have  sexual 
intercourse.  The  Judge,  who  tried  the  case 
without  a  jury,  was  of  opinion  that  the  case 
was  made  out  by  the  evidence  for  the  state, 
and  that  the  evidence  for  the  accused  was 
not  sufficient  to  overcome  the  presumption 
arising  therefrom-  All  these  were  questions 
for  his  determination,  and,  if  he  made  an  er- 
ror in  reaching  this  conclusion,  he  had  an 
opportunity  to  correct  it  when  the  motion  for 
a  new  trial  was  heard.  Having,  upon  a  re- 
examination of  the  evidence,  approved  the 
judgment  of  conviction,  we  cannot  say  that 
he  has  abused  his  discretion. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent  on 
account  of  sickness. 


(119  Ga.  532) 

ARMITAGE-HERSCHELL  CO.  v.  MUS- 
COGEE REAL  ESTATE  CO. 

(Supreme  Court  of  Georgia.    Feb.  16^  1904.) 

CHATTEL   MORTGAOE>-PAILURB    TO    RECORD- 
PRIORITIES. 

1.  A  mortgage  executed  in  another  state  on 
personalty  subsequently  brought  into  this  state, 
but  not  recorded,  in  the  county  where  the  prop- 
erty is  brought,  within  the  six  months  provided 
by  Civ.  Code  1895,  §  2726,  is  postponed  to  a 
purchase  of  the  same  property  made  in  good 
faith,  and  without  notice,  under  the  foreclosure 
of  a  duly  recorded  junior  mortgage,  although 
the  purchase  was  made  before  the  expiration 
of  the  six  months  allowed  by  law  for  the  senior 
mortgagee  to  record  his  incumbrance.  Hob- 
bard  V.  Andrews,  76  Ga.  177,  and  Peterson  t. 
Kaigler,  3  S.  E.  655,  78  Ga.  464,  distingaiahed. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court»  Muscogee  CooB* 
ty;  W.  B.  Butt,  Judge. 
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Action  by  the  Armitage-Herschell  Company 
against  the  Mascogee  Real  Estate  Company. 
Judgment  for  plaintilT,  and  both  parties  bring 
error.  Judgment  on  main  bill  of  exceptions 
affirmed,  and  on  cross-bill  dismissed. 

Charlton  E.  Battle,  for  plaintiff  in  error. 
li.  F.  Garrard,  Frank  Garrard,  and  Cecil 
NeiU,  for  defendant  in  error. 

CANDLER,  J.  The  plaintiff  below  was  the 
holder  of  a  mortgage  executed  in  New  York 
on  personalty  which  was  subsequently  re- 
moved to  Georgia,  where  it  was  again  mort- 
gaged. The  Georgia  mortgage  was  promptly 
recorded.  The  New  York  mortgage  was  not 
recorded  within  the  six  months  allowed  by 
Civ.  Code  1805,  |  2720,  for  the  record  of  mort- 
gages on  personalty  outside  this  state  which 
is  afterwards  brought  in  the  state.  Before 
the  eq>iration  of  six  months  after  the  prop- 
erty was  brought  into  Georgia,  the  Ge<Mrgla 
mortgage  was  foreclosed,  and  the  property 
was  bought  at  the  execution  sale  by  the  de- 
fendant without  notice  of  the  existence  of 
the  New  York  mortgage.  The  New  York  law 
provides  that  a  mortgage  shall  convey  title, 
and  the  plaintiff  accordingly  brought  trover 
to  recover  the  property.  The  trial  judge  di- 
rected a  verdict  for  the  defendant,  and  the 
plaintiff  excepted.  The  defendant  filed  a 
cross-bill  of  exceptions,  complaining  of  cer- 
tain rulings  on  the  admission  of  evidence. 

The  effect  of  the  statute  prescribing  a  time 
limit  for  the  recording  of  instruments  is  tliat, 
if  the  instrument  is  recorded  within  that 
time,  the  record,  and  consequently  the  notice 
imported  thereby,  relates  back  to  the  time 
of  the  execution  of  the  instrument.  Record 
after  the  expiration  of  that  time  will  not  be 
invalid,  but  it  is  only  notice  from  the  time 
when  the  record  Is  made,  and  does  not  re- 
late back  to  the  time  of  execution.  24  Am. 
&  Eng.  Bnc.  L.  (2d  Ed.)  96,  97;  Anderson  v. 
Dugas,  29  Ga.  442.  Civ.  Code  1895,  §  2727, 
provides  that  mortgages  not  recorded  within 
the  time  required  remain  valid  as  against 
the  mortgagor,'  but  are  postponed  to  all  other 
liens,  created  or  obtained,  or  purchases  made 
prior  to  the  actual  record  of  the  mortgage. 
See,  also,  Toomer  v.  Dickerson,  37  Ga.  437; 
Wise  V.  Mitchell,  100  Ga.  614,  28  S.  E.  382; 
Lytie  ▼.  Black,  107  Ga.  388,  33  8.  E.  414; 
White  V.  Interstate  B.  &  L.  Ass*n,  106  Ga. 
146,  32  S.  E.  26.  It  would  seem,  therefore, 
that  the  failure  of  the  plaintiff  to  record  its 
mortgage  in  Georgia  within  six  months  after 
the  time  it  was  brought  within  the  state  was 
fa&l  to  its  claim  against  the  defendant, 
which,  while  it  bought  within  the  sir  months 
period  referred  to,  bought  In  good  faith,  and 
without  any  notice  of  a  prior  incumbrance 
on  the  property.  Had  the  plaintiff  recorded 
its  mortgage  within  the  six-month  period, 
the  notice  implied  by  the  record  would  have 
related  back  to  the  execution  of  the  instru- 
ment, antedating  the  purchase  by  the  de- 
fendant, and  it  would  have  of  necessity  pre- 


vailed in  the  present  action.  This,  however, 
was  not  done;  record  notice  was  not  given 
until  long  after  the  six-moixth  period  had 
elapsed;  and  the  defendant  is  therofore  pro- 
tected as  an  Innocent  purchaser  without  no- 
tice. 

The  two  cases  of  Hubbard  v.  Andrews,  76 
Ga.  177,  and  Peterson  v.  Kaigler,  78  Ga.  464, 
3  S.  E.  655,  cited  and  confidently  relied  on  by 
counsel  for  the  plaintiff  in  error,  seem  at  first 
blush  to  hold  contrary  to  what  is  laid  down 
in  the  foregoing,  but  a  closer  examination  of 
them  discloses  that  the  conflict  is  more  ap- 
parent than  real.  In  Hubbard  v.  Andrews 
it  was  held  that  "where  a  mortgage  on  per- 
sonal property  was  regularly  made  and  re- 
corded in  another  state,  and,  the  property 
having  been  brought  into  this  state,  the 
mortgagee  followed  it  and  foreclosed  his 
mortgage  in  the  county  where  the  property 
was  found,  and  caused  it  to  be  levied,  which 
was  done  before  the  expiration  of  the  time 
allowed  for  the  registry  of  such  a  mortgage 
in  this  state,  the  foreclosiure  was  valid  as 
against  a  bona  fide  purchaser  of  the  prop- 
erty without  notice  of  the  incumbrance,  al- 
though the  mortgage  was  not  recorded  in  this 
state  until  after  its  foreclosure."  It  appear- 
ed, however,  that  the  foreign  mortgage  was 
foreclosed  in  this  state  within  less  than  10 
days  after  the  property  was  brought  in  the 
state;  and  the  effect  of  the  decision  rendered 
is  nothing  more  or  less  than  that  such  an 
assertion  of  the  creditor's  rights  within  the 
six-month  period  dispensed  with  the  necessity 
of  giving  record  notice  of  the  existence  of  his 
mortgage.  Such  a  state  of  facts  is  not  pre- 
sented by  the  record  now  before  us.  Petw- 
son  V.  Kaigler  is  very  similar  in  its  facts  to 
Hubbard  v.  Andrews,  and  rests  squarely  up- 
on the  decision  in  that  case;  but,  even  if  that 
were  not  so,  it  was  decided  by  only  two  Jus- 
tices, and  of  itself  is  not  binding  in  this 
court.  It  will  thus  be  seen  that  the  peculiar 
circumstances  of  those  cases  take  them  out 
of  the  rule  of  law  applicable  to  the  case  now 
under  consideration.  Under  the  facts  as  pre- 
sented by  the  record,  no  other  verdict  than 
one  for  the  defendant  would  have  been  au- 
thorized by  law,  and  it  was  accordingly  not 
error  for  the  court  to  so  direct 

As  the  Judgment  on  the  main  bill  of  ex- 
ceptions is  aflSrmed,  the  cross-bill  will,  in  ac- 
cordance with  the  usual  practice,  be  dis- 
missed.   • 

Judgment  on  main  bill  of  exceptions  afllrra- 
ed;  cross-bill  dismissed.  All  the  Justices 
concurring,  except  SIMMONS,  O.  J.,  absent 
on  account  of  sickness. 


(U9  Ga.  363) 
COLUMBUS  R.  CO.  v.  DORSET. 
(Supreme  Court  of  Georgia.    Jan.  13,  1904.) 

NEGLIGENCE— ELECTRIC    LIGHT    WIRE— CON- 
TRIBUTORY r^EGLIGENCE. 

1.  Where  a  lineman  of  a  telephone  coml)any, 
of  experience,  aged  19  years,  was  killed  by  con- 
tact with  a  wire  of  an  electric  lighting  company. 
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which  had  been  strong  on  the  poles  of  the  tele- 
^one  company,  and  frpm  which  wire  the  Insula- 
tion had  worn  off  near  the  pole  which  he  had 
climbed,  and  for  several  feet  on  each  side  of 
the  pole— ^e  knowing,  or  being  able  to  know  b; 
ordinary  diligence,  that  the  wire  was  so  expos- 
ed—his  mother  cannot  recoyer  from  the  electric 
lighting  company  the  valne  of  his  life, 

(Syllabos  by  the  Oonrt) 

Error  from  Qity  Court  of  Columbus;  J.  L. 
Willis,  Judge. 

Action  by  Susie  Dorsey  against  the  Colum- 
btiB  Bailroad  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

L.  F.  A  Frank  Garrard,  J.  H.  Martin,  and 
Cecil  Neill,  for  plaintiff  in  error.  W.  R.  Ham- 
mond and  John  D.  Little,  for  defendant  in 
error. 


TURNER,  J.  Mrs.  Dorsey  brought  a  suit 
against  the  Columbus  Railroad  Company,  a 
corporation  having  its  principal  ofQce  in  the 
city  of  Columbus,  alleging  that  the  defend- 
ant had  injured  and  damaged  her  in  a  large 
sum.  Her  petition,  as  amended  at  the  trial, 
set  forth  averments  to  the  following  effect: 
The  defendant  was  the  owner  of  an  electric 
lighting  system  in  the  city  of  Columbus,  and 
was  operating  an  electric  lighting  plant.  In 
the  operation  of  its  business,  on  a  day  nam- 
ed, the  defendant  was  engaged  in  manufac- 
turing and  generating  currents  of  electricity, 
and  transmitting  them  along  wires  strung 
upon  poles  in  that  city,  which  currents  were 
of  sufficient  strength  to  be  dangerous  to  hu- 
man life.  On  said  day  a  son  of  the'  plaintiff 
was  in  the  employ  of  the  Southern  Bell  Tele- 
phone &  Telegraph  Company,  and  was  per- 
forming the  duties  of  a  lineman  for  said  last- 
named  company.  As  such  lineman,  he  as- 
cended one  of  the  poles  of  the  telephone  com- 
pany for  the  purpose  of  performing  some 
duty  in  connection  with  the  stringing  of  the 
wires  of  that  company  on  said  pole,  or  fast- 
ening a  crossbeam  for  said  purposes;  and 
while  in  the  performance  of  his  duty  he  came 
in  contact  with  one  of  the  wires  of  the  de- 
fendant, which  was  charged  with  electricity, 
and,  by  reason  of  said  contact,  received  a 
heavy  and  dangerous  charge  of  electricity 
through  his  body,  by  means  of  which  be  was 
Instantly  killed.  Plaintiff's  son  was  acting 
with  proper  prudence  and  precaution,  and 
was  without  fault  on  his  part  in  coming  in 
contact  with  said  wire.  This  wire  which 
was  charged  with  the  current  of  electricity 
which  caused  his  death  was  the  property  of 
the  said  defendant,  and  was  in  use  by  said 
defendant  at  the  time  In  the  transmission  of 
one  of  its  currents  of  electricity  in  the  trans- 
action of  Its  business;  and  the  same  was, 
or  should  have  been,  an  Insulated  wire,  but 
the  Insulation  of  the  wire  had  become  worn 
off  at  a  point  near  the  pole,  and  for  several 
feet  on  either  side  of  the  same,  so  as  to  leave 
said  wire  exposed,  and  making  it  dangerous 
at  that  point  The  defendant  was  negligent 
In  allowing  the  Insulation  of  said  wire  to  be 


worn  off,  and  said  wire  to  remain  exposed, 
so  that  a  person  climbing  said  pole  would 
be  In  danger  of  coming  in  contact  with  an 
exposed  wire  heavily  charged  with  a  danger- 
ous current  of  electricity.  Said  wire  of  the 
defendant  was  strung  upon  the  pole  of  said 
telephone  company  with  the  consent  of  said 
telephone  company,  and  it  was  the  duty  of 
the  defendant  to  protect  said  wire  so  that 
the  operatives  of  the  tel^hone  company, 
whose  duties  it  was  to  ascend  the  poles  of 
said  company  in  and  about  their  duties  in 
connection  with  their  work  for  It,  would  not 
be  exposed  to  the  danger  of  coming  in  con- 
tact with  a  wire  heavily  and  dangerously 
charged  with  electricity,  and  the  defendant 
was  negligent  in  not  doing  so.  The  plaintiff 
further  alleged  in  her  petition  that  she  had 
been  d^endent  upon  her  son  for  a  support, 
and  that  he  had,  at  and  before  the  time  of 
his  death,  contributed  to  her  support;  that 
he  left  neither  wife  nor  children,  never  hav- 
ing been  married;  and  that  at  and  before 
his  death  he  was  able  to  earn,  and  did  earn, 
the  sum  of  |2  per  day. 

To  this  petition  the  defendant  demurred 
generally,  on  the  ground  that  no  cause  of 
action  was  therein  set  forth,  and  also  de- 
murred specially  because  (1)  the  plaintiff  did 
not  allege  that  the  defendant  company 
strung  its  wire  upon  the  pole  of  the  tele- 
phone company,  or  that  It  was  strung  on  its 
pole,  with  the  knowledge  and  consent  of  the 
defendant  company;  and  (2)  because  the 
plaintiff  did  not  aver  that  her  son  did  not 
know  of  the  fact  that  said  wire  was  attached 
to  the  pole  of  the  telephone  company,  and 
had  become  defective  by  reason  of  the  In- 
sulation being  worn  off. 

The  court  below  overruled  these  several  de- 
murrers, and  the  defendant  excepted.  In  the 
argument  upon  these  demurrers  before  this 
court,  it  was  conceded  by  counsel  for  the 
defendant  in  error  that  it  was  to  be  pre- 
sumed that  this  unfortunate  lineman  did 
know  that  the  wire  of  the  plaintiff  in  error 
was  strung  upon  the  pole  of  the  telephone 
company,  and  that  he  also  knew  that  at  or 
near  this  pole,  and  for  several  feet  on  each 
side  of  it,  the  wire  was  naked  or  without 
necessary  insulation.  It  seems,  also,  that  he 
was  a  young  man  of  experience  In  his  busi- 
ness, earning  |2  a  day.  Under  these  cir- 
cumstances, if  there  was  a  safe  way  to  pass 
this  dangerous  wire,  it  was  incumbent  on 
the  lineman  to  avoid  the  danger,  and  his 
failure  to  do  so  would  demonstrate  negli- 
gence on  his  part.  On  the  other  hand^  if 
it  was  unsafe  to  undertake  to  pass  this  dan- 
gerous wire,  the  lineman  should  not  have 
attempted  it  In  either  view,  he  did  not 
observe  ordinary  care,  and  his  mother  is  not 
entitled  to  recover.  Civ.  Code  1885,  f  3830. 
The  general  allegation  in  her  petition  that 
he  was  acting  with  proper  prudence  and 
precaution,  and  was  without  fault  oo  his 
part,  seems  to  be  rebutted  by  the  facts  and 
circumstances  recited  in  the  petition.    We 
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tberefore  think  the  demurx'en  ihonld  hare 
been  sustained. 

Judgment  reversed.    All  the  Justices  con- 
corrinc. 


ai9  Oa.  514) 

T.  Li.  smith  ft  00.  T.  O.  8.  HIRSOH  ft  OO. 
(Supreme  Court  of  Georgia.    Feb.  18,  1904.) 

BRROR^DISMISSAL-BERVICE-BNTRT— 
AFFIDAVIT  OF  CLERK. 

1.  The  motion  to  dismiss  must  be  sustained, 
there  being  no  entry  of  service  and  no  acknowl- 
edgment of  service  entered  upon  or  attached  to 
the  bill  of  exceptions. 

2.  An  affidavit  of  the  clerk  of  the  superior 
court,  attached  to  the  brief  of  counsel  for  plain- 
tiff in  error,  setting  forth  reasons  why  there 
had  been  no  service  of  the  bill  of  exceptions^ 
cannot  be  considered  in  answer  to  a  motion  to 
dismiss. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Bchols  Coun- 
ty;  R.  G.  Mitchell,  Judge. 

Action  between  T.  L.  Smith  ft  Go.  and  a 
8.  Hirsch  ft  Co.  From  the  Judgment  Smith 
ft  Co.  bring  error.    Dismissed. 

Q.  A.  Whltaker,  for  plaintiffs  in  error.  B. 
K.  Wilcox  and  Barrs  &  Bryan,  for  defend- 
ants in  error. 

LAMAR,  J.  There  Is  no  entry  of  service 
of  the  bill  of  exceptions  Indorsed  thereon  or 
annexed  thereto;  and  for  this  reason,  and 
on  the  authority  of  Akerman  v.  Neel,  70  Ga. 
728,  Crow  v.  State,  111  Ga.  645,  86  S.  B.  858, 
and  Hewell  t.  State,  117  Ga.  752,  45  a  B. 
76,  the  motion  to  dismiss  must  be  sustained. 
Attached  to  the  brief  of  counsel  for  the 
plaintiff  in  error  is  an  affidavit  of  the  clerk 
of  the  superior  court,  giving  reasons  why 
there  had  been  no  service  or  acknowledg- 
ment of  service.  The  cases  above  cited  show 
that  such  affidavit  cannot  be  considered  in 
answer  to  a  motion  to  dismiss. 

Writ  of  error  dismissed.  All  the  Justices 
concurring,  except  SIMMONS,  C.  J.»  absent 
on  account  of  sickness. 


(lis  Ga.  426) 


SCOTT  V.  STATB. 


(Supreme  Court  of  Georgia.    Feb.  12,  1904.) 
LARCHNY— KVIDBNCB. 

1.  The  recent  possession  of  the  stolen  prop- 
erty, coupled  with  the  false  statement  as  to  the 
person  from  whom  the  defendant  had  obtained 
the  same,  was  sufficient  to  make  out  a  prima 
*  fade  case  of  larceny ;  and  there  being  no  con- 
tradictory evidence,  and  no  error  of  law  assign- 
ed, the  judgment  refusing  a  new  trial  is  affirm- 
ed. 

(Syllabus  by  the  Goiirt.) 

Error  from  City  Court  of  La  Grange;  P. 
H.  Longley,  Judge. 

Major  Scott  was  convicted  of  hirceny,  and 
brings  error.    Affirmed. 

B.  T.  Moon,  for  plaintiff  in  error.  Henry 
aeeves^  for  the  State. 


LAMAB,  J.  Personal  property  was  stoleiit 
and  found  in  the  possession  of  a  witness,  who 
testified  that  he  had  obtained  it  from  the 
defendant  shortly  after  it  was  missed  by  the 
owner.  The  defendant  claimed  that  he  put- 
chased  it  from  one  S.,  which  the  latter  on 
oath  denied.  Another  witness  teetlfled  that 
he  saw  the  defendant  with  the  same  soon 
after  the  loss,  endeavoring  to  sell  it  for  very 
much  less  than  the  real  value.  The  recent 
possession  of  the  stolen  property,  coupled 
with  the  false  statement  of  the  accused  as 
to  the  person  from  whom  he  had  obtained 
it,  and  the  absence  of  any  testimony  con- 
tradicting that  offered  by  the  state,  was 
sufficient  to  sustain  the  verdict;  and,  there 
being  no  enxMr  of  law  assigned,  no  reason  is 
presented  why  a  new  trial  should  be  granted. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  CI  J.»  absent  on 
account  of  sickness. 

(119  Qa.  &21) 
SOUTHERN  EY.  CO.  v.  HARRBLL. 

(Supreme  Court  of  Georgia.    Feb.  13,  1904.) 
RAILROADS— KILLING  STOCK— EVIDENCE. 
1.  On  the  trial  of  an  action  in  a  justice's 
court,  against  a  railway  company,  for  damages 
for  the  killing  of  an  animal  by  the  running  of 
its  train,  when  there  was  no  evidence  tending 
to  contradict,  in  any  material  particular,  the 
positive  testimony  that  the  company's  employes 
could  not,  by  the  exercise  of  all  ordinary  care 
and  diligence,  have  prevented  the  casualty,  a 
verdict  against  the  company  was  without  evi- 
dence to  support  It,  and  should  for  that  reason 
have  been  set  aside  on  certiorari 
(Syllabus  by  the  Court) 

EJrror  from  Superior  Court,  Dodge  Coun 
ty;  D.  M.  Roberts,  Judge. 

Action  by  W.  W.  Harrell  against  the  South 
ern  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

De  Lacy  &  Bishop,  for  plaintiff  in  error. 
J.  B.  Wooten,  for  defendant  in  error. 

FISH,  P.  J.  W.  W.  Harrell  sued  the  South 
em. Railway  Company,  in  a  justice's  court, 
for  damages  for  the  killing  of  his  cow  by 
the  running  of  defendant's  train  of  cars. 
There  was  a  verdict  for  the  plaintiff.  The 
defendant's  certiorari  having  been  overruled, 
it  excepted.  One  of  the  assignments  of  error 
made  in  the  petition  for  certiorari  was  that 
the  verdict  was  without  evidence  to  support 
it.  The  evidence  showed  that  the  cow  was 
killed  by  the  running  of  the  defendant's 
train,  and  that  she  was  worth  |50,  the  amount 
of  the  verdict  Several  witnesses  testified 
in  behalf  of  the  plaintiff,  but  none  of  them 
saw  the  train  kill  the  cow.  Three  of  them 
testified  that  they  were  familiar  with  the 
track  where  the  cow  was  killed.  One  of 
them  swore  that  the  cow  "could  be  seen  by 
the  engineer  in  his  cab  anywhere  in  the  cut 
at  least  seventy-five  yards;  possibly  more." 
The  other  two  testified  that  In  their  opimoo 
the  engineer  could  have  seen  a  cow  for  at 
least  75  yards  on  the  track  at  the  point  where 


638 


46  80UTHBASTBRN  BBPOBTBB. 


<6a. 


the  animal  in  question  was  killed.  It  was 
shown  that  the  fireman  who  was  on  the 
en^e  which  killed  the  cow  was  inaccessible, 
and  that  his  testimony  could  not  be  procured 
by  the  defendant  The  engineer  who  was  on 
the  engine  at  the  time  the  cow  was  killed 
testified  that  he  and  the  fireman  were  prop- 
erly looking  ahead  at  the  time;  that  when 
he  first  saw  the  animal  it  was  on  his  side, 
to  the  right  of  the  track,  about  15  feet  from 
it,  on  the  edge  of  a  cut;  and  about  75  feet 
ahead  of  the  engine;  that  from  the  top  of 
the  cut  to  the  track  the  distance  was  about 
16  feet;  that  the  cow  ran  very  rapidly  down 
the  side  of  the  cut  directly  toward  the  track, 
and  that  she  and  the  engine  reached  tHe 
point  on  the  track  where  she  was  struck  at 
the  same  time;  that  there  was  a  curve  in  the 
track  where  the  casualty  occurred,  and  It 
was  impossible  for  him  to  have  seen  the  cow 
on  the  edge  of  the  cut,  where  she  was  when 
he  first  saw  her,  a  greater  distance  than  75 
feet;  that  as  soon  as  he  discovered  her  the 
brakes  were  ''Jammed  down,"  but  she  was 
struck  before  they  could  have  any  effect  on 
the  speed  of  the  train,  which  consisted  of 
six  loaded  passenger  cars,  and  was  running 
down  grade  at  about  85  miles  an  houf';  that 
it  was  absolutely  impossible  to  prevent  the 
train  running  over  the  cow.  He  further  testi- 
fied that  had  the  cow  been  on  the  track  he 
.  could  have  seen  her  for  a  distance  of  about 
150  feet.  As  the  cow  was  not  standing  on 
the  track,  but  was  killed  as  soon  as  she 
reached  the  track  from  the  top  of  the  cut, 
the  evidence  of  the  plaintiffs  witnesses,  that 
she  could  have  been  seen  on  the  track  or  in 
the  cut  at  that  point,  by  the  engineer,  for  at 
least  75  yards,  though  in  confiict  with  the 
engineer's  testimony,  that  he  could  not  have 
seen  her  on  the  track  at  that  point  for  more 
than  150  feet,  was  not  material;  and  as  the 
engineer's  uncontradicted  testimony  showed 
that  it  was  impossible,  in  the  exercise  of  all 
ordinary  care  and  diligence,  to  have  prevent- 
ed the  train  from  running  over  the  cow,  the 
presumption  arising  against  the  defendant, 
upon  proof  of  the  killing  of  the  animal  by 
the  running  of  the  train,  was  successfully 
rebutted.  It  follows  that  it  was  erroneous 
to  overrule  the  certiorari,  as  there  was  no 
evidence  to  support  the  verdict. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent  on 
account  of  sickness. 


019  Ga.  517) 

CITIZENS'  BANKING  00.  et  a!,  v.  PARIS. 

(Supreme  Conrt  of  Georgia.    Feb.  13,  1904.) 

CERTIORARI— PETITION— ASSIGNMENT   OF 
ERROR. 

1.  A  petition  for  certiorari  which  does  not 
"plainly  and  distinctly  set  forth"  an  assifirument 
of  error  on  any  ruling,  decision,  or  judgment  of 
the  inferior  judicatory  is  void;  and,  bein^  void, 
no  renewal  thereof  can  be  had  within  six 
months. 

(Syllabus  by  the  Court) 


Error  from  Superior  Court,  Dodge  County; 
T.  A.  Parker,  Judge. 

Money  rule  by  B.  S.  Paris,  administratof, 
against  Rogers,  sheriff.  The  Citizens'  Bank- 
ing Company  intervened.  Judgment  for  Par- 
is and  Rogers,  and  the  banking  company 
brought  certlorarL  Writ  dismissed,  and  de- 
fendants bring  error.    Affirmed. 

J.  B.  Wooten  and  W.  M.  Clements,  for 
plaintiffs  in  error.  J.  P.  Higbsmith,  for  de- 
fendant in  error. 

COBB,  J.  Paris,  administrator,  was  plain- 
I  tiff,  and  Rogers^  sheriff,  defendant,  and  the 
I  Citizens'  Banking  Company,  intervener,  in  a 
money  rule  brought  in  the  city  court  of  Bast- 
man.  The  Judgment  was  in  favor  of  Paris. 
Rogers  and  the  banking  company  sued  out  a 
petition  for  certiorari.  At  the  bearing  in  the 
i  superior  court  this  petition  was  dismissed 
"because  insufficient  in  law,  there  being  no 
pr<^er  assignment  of  oror.*'  Within  less 
than  six  months  after  the  dismissal  the  plain- 
tiffs in  certiorari  undertook  to  renew  nnder 
the  provisions  of  Civ.  Code  1885,  |  3786. 
When  the  second  petition  came  on  for  a  hear- 
ing, a  motion  was  made  to  dismiss  it  upon 
various  grounds;  one  among  thnn  being,  in 
substance,  that  the  first  petition  was  not 
such  a  one  as  that  a  renewal  thereof  could 
be  had  under  the  statute.  The  court  dismiss- 
ed the  petition  "upon  the  general  grounds 
that  plaintiffs  did  not  make  out  a  case  enti- 
tling them  to  certiorari,"  and  to  this  Judg- 
ment exception  has  been  taken. 

Civ.  Code  1895,  S  378G,  provides  that  "If  a 
plaintiff  shall  be  nonsuited,  or  shall  discon- 
tinue or  dismiss  his  case,  and  shall  recom- 
mence within  six  months,  such  renewed  case 
shall  stand  upon  the  same  footing,  as  to  lim- 
itation, with  the  original  case."  This  section 
has  been  held  to  apply  to  certiorari  cases, 
and  has  been  uniformly  treated  as  being  ap- 
plicable to  dismissals  other  than  those  which 
are  voluntary.  See  the  cases  cited  infra.  It 
is  settled  that,  if  the  first  petition  be  void  for 
any  reason,  no  renewal  can  be  had  nnder  the 
statute.  Southern  Railway  Co.  v.  Goodrum, 
115  Ga.  689,  42  S.  E.  49;  HiU  v.  State,  115 
Ga.  833,  42  S.  E.  280.  This,  of  course,  re- 
sults from  the  fact  that,  if  the  first  petition 
is  an  absolute  nullity,  there  is  no  suit,  and 
nothing  to  be  renewed.  The  question,  there- 
fore, to  be  determined,  is  whether  a  petition 
for  certiorari  which  contains  no  assignment 
of  error,  or,  what  is  the  same  thing,  no  prop- 
er assignment  of  error,  is  absolutely  void. 
The  statute  relating  to  bills  of  exceptions  in 
the  Supreme  Court  provides  that  the  "bill  of 
exceptions  shall  specify  plainly  the  decision 
complained  of,  and  the' alleged  error."  Civ. 
Code  1895,  §  5527.  It  has  been  held  that  a 
bill  of  exceptions  which  contains  no  assign- 
ment of  error,  or  an  insufficient  assigninent 
of  error,  presents  nothing  for  decision  by 
the  Supreme  Court  and  must  be  dismissed. 
Sewell  V.  Conkle,  64  Ga.  436;  Smith  v.  Frost 
74  Ga.  842;   Williams  v.  Raikoad  Company, 
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08  6a.  802,  25  S.  E.  557;  Dlsmukes  y.  Bain- 
bridge  State  Bank,  00  Ga.  170,  25  S.  E.  181; 
Wheeler  v.  Worley,  110  Ga.  513,  25  S.  B.  630; 
Jackson  v.  Fltzpatilck,  114  Ga.  364,  40  S.  B. 
234;  Neal  Loan  &  Banking  Company  y. 
Wright,  116  Ga.  805,  42  S.  B.  715.  The  cer- 
tiorari  statute  provides  that  the  petition 
"shall  plainly  and  distinctly  set  forth  the  er- 
rors complained  of."  Civ.  Code  1895,  §  4637. 
The  requirement  of  this  statute  is  very  slmi* 
lar  to  that  for  bills  of  exceptions,  and  the 
principle  of  the  decisions  above  cited  would 
apply  to  petitions  for  certiorari.  A  petition 
for  certiorari  which  contains  no  assignment 
of  error  with  which  the  court  can  deal  is  an 
absolute  nullity.  It  is  so  much  waste  paper, 
and  the  court  has  no  authority  to  decide  any 
question  which  is  sought  to  be  raised  there- 
in, and  can  only  strike  the  petition  from  its 
files.  Being  void  as  a  suit,  no  renewal  of  it 
can  be  had  under  the  two  decisions  first 
above  cited.  Inasmuch  as  the  plaintiffs  in 
certiorari  acquiesced  In  the  dismissal  of  their 
first  petition  on  the  ground  above  stated,  we 
are  bound  to  assume  that  the  superior  court 
was  right  In  adjudging  that  such  petition 
contained  no  sufilcient  assignment  of  error 
on  any  ruling  or  Judgment  of  the  city  court. 
Judgment  aMrmed.  All  the  Justices  con- 
curring, except  SIMMONS.  O.  J^  absent  on 
account  of  sickness. 


(119  Ga.  442) 

STINCHCOMB  y.  STATB. 

(Supreme  Court  of  Georgia.    Feb.  12,  1004.) 

CRIMINAL  LAW— INDICTMENT— ALIAS— MIS- 
NOMER—PLEA. 

1.  Where  an  accused  person  is  indicted,  with 
an  alias,  under  more  than  one  name,  a  special 
plea  of  misnomer,  to  be  good,  must  aver  un- 
equiTOcally  that  the  accused  has  never  been 
known  by  either  of  the  names  set  out  in  the 
indictment,  and  that  neither  is  bis  true  name. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Walton  Coun- 
ty; R.  B.  Russell,  Judge. 

William  Stinchcomb  was  convicted  of 
crime,  and  brings  error.    Affirmed. 

Hal.  G.  Nowell,  for  plaintiff  in  error.  O. 
H.  Brand,  Sol.  Gen.,  for  the  State. 

CANDLER,  J.  The  sole  object  of  descrip- 
tion of  the  person  of  an  alleged  offender  In 
an  indictment  is  to  Identify  tlie  person  to  be 
tried  as  the  one  indicted,  and  usually  one 
may  be  indicted  by  any  name  which  will 
serve  the  purpose  of  identiflcatlon.  10  Enc. 
Pi.  &  Pr.  505.  If  the  offender  is  known  by 
more  than  one  name,  or  if  the  grand  jury  is 
uncertain  which  of  the  several  names  is  the 
real  name  of  the  person,  he  may  be  indicted 
uBder  an  alias  dlctus;  and  a  plea  of  mis- 
nomer to  such  an  indictment  must,  to  pre- 
vail, set  out  clearly  that  the  accused  has  nev- 
er been  known  by  any  of  the  names  therein 
set  out  These  are  familiar  principles  of 
erimlnal  procedure,  and  need  no  elaboration. 


Hence,  when  one  is  Indicted  as  Gus  Stinch- 
comb, alias  Bud  Stinchcomb,  and  his  real 
name  Is  William  Stinchcomb,  in  order  to 
take  advantage  of  the  alleged  misnomer  he 
must,  In  his  special  plea,  aver  unequivocally 
that  he  has  never  been  known  as  either  Gus 
Stinchcomb  or  Bud  Stinchcomb.  This  is  not 
done  when  he  pleads  "that  he  has  never  been 
known  and  called  by  the  name  of  Gus  Stinch- 
comb, alias  Bud  Stinchcomb;  that  his  name 
is  not  Gus  Stinchcomb,  alias  Bud  Stinch- 
comb, as  alleged  in  the  bill  of  Indictment, 
♦  ♦  ♦  but  his  true  name  is,  and  ever  has 
been,  William  Stinchcomb."  Such  a  plea  Is 
not  sufficient  In  law,  and  a  demurrer  thereto 
on  the  ground  that  it  failed  to  aver,  that  the 
accused  was  not  known  by  the  name  of  Bud 
Stinchcomb,  and  that  he  was  never  known 
by  any  other  name  than  William  Stinchcomb, 
was  properly  sustained. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  C.  J.*  absent  on 
account  of  sickness. 


(119  Ga,  441) 
ANDERSON  et  al.  v.  STATE. 
(Supreme  Court  of  Georgia.    Feb.  12,  1904.) 
HOMICIDB^-BVIDENCB. 
1.  There  was  no  error  of  law  requiring  the 
granting  of  a  new  trial.    The  evidence  as  to  one 
of  the  accused  was  sufficient  to  warrant  the 
verdict,  but  as  to  the  other  It  was  not 
(Syllabus,  by  the  Court) 
Error  from  Superior  Court,  Harris  County; 
W.  B.  Butt,  Judge. 

Jerry  Anderson  and  one  Walker  were  con- 
victed of  murder,  and  bring  error.  Revers- 
ed as  to  Anderson,  and  affirmed  as  to  Walk- 
er. 

J.  R.  Terrell  and  R.  A.  Russell,  for  plain- 
tiffs in  error.  S.  P.  Gilbert,  Sol.  Gen.,  and 
Jno.  C.  Hart,  Atty.  Gen.,  for  the  state. 

COBB,  J.  Walker  and  Anderson  were  con- 
victed of  murder  in  taking  the  life  of  Hud- 
son. The  evidence  is  voluminous  and  con- 
flicting, and  of  such  a  character  that  it  Is 
difficult  to  determine  what  is  the  truth  of 
the  case.  There  Is  evidence,  however,  which 
supports  the  verdict  so  far  as  Walker  is  con- 
cerned; it  being  shown  that  he  fired  a  pis- 
tol at  the  deceased  under  circumstances 
which  did  not  afford  sufficient  Justification, 
that  the  ball  struck  the  deceased,  and  that 
his  death  resulted  from  the  wound  thus  In- 
fiicted.  The  case  Is  different  as  to  Ander- 
son. While  there  is  evidence  that  he  fired 
at  the  deceased,  there  Is  no  evidence  that 
the  shot  struck  the  deceased.  Anderson, 
therefore,  could  not  have  been  legally  con- 
victed, unless  there  was  evidence  to  show  a 
conspiracy  between  him  and  Walker  to  take 
the  life  of  the  deceased.  The  evidence  is 
not  sufficient  for  this  purpose.  The  special 
grounds  of  the  motion  for  a  new  trial  dis- 
close no  reason  which  required  the  granting 
of  a  new  trial.    The  com-t  erred  In  overrul- 
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iag  the  general  gronDds  of  the  motion  so 
far  as  tbey  related  to  Anderson,  but  com- 
mitted no  error  in  so  far  as  Walker  was 
concerned. 

Judgment  reversed  as  to  Anderson,  and  af- 
firmed as  to  Walker.  All  the  Justices  con- 
cyrring,  except  SIMMONS,  O.  J.,  absent  on 
account  of  sickness. 


(119  Ga.  558) 

PHILLIPS  V.  SMITH  et  aL 
(Supreme  Court  of  Georgia.    Feb.  16^  1904.) 

DIRBCTINO  YBRDICT-ASSBNT  TO  DBVISB. 

1.  The  assent  of  an  executor  to  a  devise  will 
be  presumed  after  the  lapse  of  more  than  30 
years;  and  where  a  finding  that  such  assent 
was  given  will  necessarily  constrain  a  verdict 
for  the  defendant,  and  the  plaintiff  fails  to 
rebut  the  presumption  of  assent,  it  is  not  error 
to  direct  a  verdict  for  the  defendant. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Montgomery 
0>unty;  D.  M.  Roberts,  Judge. 

Action  by  W.  M.  PhilUps,  administrator, 
against  J.  F.  Smith  and  others.  Judgment 
for  defendants,  and  phUntifl  brings  error. 
Afilrmed. 

J.  B.  Geiger  and  Jas.  K.  Hlnes,  for  plaln- 
tiflC  in  error.  F.  H.  Saffold,  A.  C.  Wright 
and  R.  J.  Williams,  for  defendants  In  error. 

CANDLER,  J.  This  was  an  action  of 
ejectment,  originally  instituted  hy  Salter,  as 
executor  of  Micajah  Phillips,  against  Smith, 
to  recover  land  in  Montgomery  county.  Sal- 
ter died  pendente  lite,  and  William  Phillips 
was  appointed  administrator  with  the  will 
annexed  and  made  a  party  plaintiff.  On  the 
trial  the  plaintiff  Introduced  a  grant  from 
the  state  to  Micajah  Phillips  conveying  the 
land  in  dispute,  and  proved  the  value  of  the 
land  and  his  right  to  sue  as  administrator. 
The  defen^nt  relied  on  three  defenses:  (1) 
Title  under  a  sheriff's  sale  of  the  premises  as 
the  property  of  Micajah  Phillips;  (2)  that 
the  title  to  the  land  had  been  adjudicated 
against  the  plaintiff  in  a  former  litigation 
between  Phillips  and  others,  suing  as  heirs 
at  law,  and  Rents  Bros.  &  Roberts,  under 
whom  the  defendant  claimed;  and  (3)  title 
out  of  the  plaintiff  by  reason  of  the  fact  that 
with  the  assent  of  the  executor  the  land  had 
passed  from  him  to  the  legatees  under  the 
will  of  Micajah  Phillips.  In  the  view  we 
take  of  the  case  it  is  only  necessary  to  pass 
upon  the  questions  presented  by  the  last  of 
these  defenses,  the  Judge  having  directed  a 
verdict  for  the  defendants,  and  it  not  being 
material  to  the  decision  now  made  to  pass 
upon  the  complaints  as  to  the  admission  of 
evidence  arising  under  the  other  defenses  set 
up. 

When  the  litigation  touching  this  case  was 
before  us  on  a  former  occasion  (Phillips  v. 
Rentz,  106  Ga.  249,  82  S.  E.  107,  wherein  W. 
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Cmt.  Dig.  I  U&L 


M.  Phillips  and  others,  as  heirs  at  law  of 
Micajah  Phillips,  were  suing  Rentz  Broa  & 
Roberts  to  recover  damages  In  trespass),  it 
was  held  that  "where  the  plaintiff  In  a  suit 
to  recover  for  damages  to  realty  relies  upon 
his  right  as  an  hehr  at  law,  and  upon  the 
trial  it  appears  from  the  evidence  of  the  de- 
fendant that  the  ancestor  of  the  plaintiff  died 
testate,  and  that  the  land  which  is  claimed  to 
have  been  damaged  was  devised,  but  the  rec- 
ord does  not  disclose  who  was  the  devisee, 
it  is  not  error  to  direct  a  verdict  in  favor  of 
the  defendant"  It  is  clear  that  if  title  pass- 
ed out  of  the  executor  by  reason  of  bis  as- 
sent to  the  vesting  of  the  legacy  in  the  will 
of  his  testator,  his  successor,  the  administra- 
tor with  the  will  annexed,  cannot  recover  the 
land  in  an  action  of  ejectment  Under  Civ. 
CkMle  1895,  §§  3319,  8320,  no  devise  or  l^^acy 
passes  title  until  the  assent  of  the  executor 
Is  given  to  such  devise  or  legacy;  but  the 
assent  of  the  executor  may  be  presumed  from 
his  conduct  as  well  as  his  expressed  consent 
We  think  the  evidence  in  this  case  conclu- 
sively shows  that  Salter,  the  executor,  as- 
sented to  the  devise  of  the  land  in  dispute  to 
the  persons  named  In  the  will  of  Bilcajah 
Phillips,  and  that,  taking  the  testimony  all 
together,  there  is  really  no  conflict  on  this 
point  A  casual  reading  of  the  evidence 
might  give  rise  to  the  impression  that  there 
was  some  evidence  which,  if  believed,  would 
tend  to  disprove  this  assent;  but,  taking  the 
testimony  of  the  different  witnesses  all  to- 
gether, in  no  case  is  the  contention  that  as- 
sent was  given  really  disputed.  Even  In 
the  absence  of  a  showing  that  the  execu- 
tor expressly  consented  to  the  devise,  how- 
ever, it  is  clear  that  his  assent  will  be  pre- 
sumed from  the  length  of  time— more  than 
30  years— which  elapsed  after  the  death  of 
the  testator  before  the  suit  was  brought 
Flemlster  v.  Flemister.  83  Ga.  79,  9  S.  B. 
7-24.  This  presumption  may  be  rebutted,  it 
Is  true:  but  the  burden  is  on  the  party  deny- 
ing assent  to  overcome  the  presumption  aris- 
ing from  the  lapse  of  time,  and  in  this  case 
the  burden  was  not  sustained.  See,  on  this 
subject,  Coleman  v.  Lane,  26  Ga.  515;  Jour- 
dan  V.  Miller,  41  Ga.  51;  Thursby  v.  Myers, 
57  Ga.  155;  Vanzant  v.  Bigham,  76  Ga.  759. 
Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS*  a  J^  absent  on 
account  of  sickness. 


(lis  0«.  4S7) 

THORNTON  v.  STATHL 

(Supreme  Court  of  Georgia.    Feb.  12,  190i.) 

CRIMINAL  LAW— PRINCIPAL   IN   SECOND 
DEOREB. 

1.  To  coustitnte  one  a  principal  in  the  second 
degree,  he  must  not  only  be  present  when  the 
crime  Lb  committed,  but  must  aid  and  abet  the 
actual  perpetrator  of  the  crime.  One  who  is 
present  when  a  crime  is  committed,  but  neltber 
assists  in  its  commission,  nor  shares  in  the  crim- 
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inal  inteut  of  its  perpetxator,  la  not  guilty  as  a 
principal  in  the  second  degree. 
(Syllabus  by  the  Court.) 

Brror  from  Superior  Court*  Ghattahoochee 
County;  W.  B.  Butt;  Judge. 

Wilbom  Thornton  was  convicted  ol  inur^ 
der,  and  brings  error.    Beversed. 

J.  B.  Hudson,  C.  C.  Minter,  Graham  For- 
rester, and  Hatcher  &  Carson,  for  plaintiff 
in  error.  S.  P.  Gilbert,  Sol.  Gen.,  and  Jno. 
C.  Hart;  Atty.  Gen.,  for  the  State. 

FISH,  P.  J[.  Dan  Amos  and  Wilbom 
Thornton  were  indicted  for  the  murder  of 
Sam  Gordon.  In  one  count  they  were  both 
charged  as  principals,  and  in  another  count 
Thornton  was  charged  as  principal  In  the 
second  degree.  Upon  the  trial  of  Thornton, 
It  appeared  that  Amos,  Thornton,  Gordon, 
and  others  attended  a  dance  at  the  house  of 
one  Wilson,  in  Chattahoochee  county,  and 
that,  some  time  between  10  and  1  o'clock  of 
the  night  of  the  dance,  Thornton  loaned 
Amos  a  pistol.  Ben  Gordon,  a  witness  for 
the  state,  testified;  *'I  saw  the  defendant 
[Thornton]  give  Amos  something.  Amos 
came  up  to  him  and  told  him  he  wanted  to 
get  his  riprap,  meaning  his  pistol.  Said  Sam 
Gordon  had  been  taking  money  away  from 
him  when  they  met,  and  if  he  took  any  more 
he  was  going  to  kill  him.  Thornton  told 
him  to  take  it  and  kill  him  if  he  took  any 
more.  He  gave  him  his  pistol."  It  appeared 
that  Dan  Amos  shot  Sam  Gordon  next  morn- 
ing about  .7  o'clock,  in  an  old  field,  about 
100  yards  from  Wilson's  house.  Ben  Gordon 
further  testiflel:  "When  shooting  took  place, 
Thornton  and  Amos  were  pretty  closp  to- 
gether—about five  feet— talking.  Dan  told 
Sam  he  owed  him  a  dime.  He  was  stand- 
ing, talking,  and  Sam  was  sitting  down. 
Sam  told  him  he  didn't  owe  him  any  dime. 
He  said,  'Tes,  you  do.'  Sam  says,  'If  I  owe 
you  a  dime,  I  will  pay  your  dime;  and  I  am 
going  to  make  some  of  you  boys  shoot  me 
with  these  little  guns  you  are  carrying 
around  here.'  Sam  had  no  weapon  in  his 
hand,  and  done  nothing  to  Amos  when  he 
shot  him.  Amos  was  standing  up.  Thornton 
gave  Amos  the  pistol  before  day;  can't  say 
exactly  what  time;  the  morning  before  day 
he  was  shot  It  was  about  a  hundred  yards 
from  the  place  he  gave  him  the  pistol  to 
where  killing  took  place.  *  ♦  *  I  do 
not  say  now  that  they  played  cards  that 
night  before  they  went  out  in  the  field,  and 
Sam  won  their  money.  They  didn't  do  it, 
and  tbey  didn't  play  cards  out  in  the  field 
next  morning.  They  had  Just  got  out  there, 
and  they  were  not  playing  at  night  •  ♦  • 
They  were  sitting  down,  talking;  did  not  have 
anything  with  them;  had  no  cards,  no  dice; 
Just  Bitting  around.  I  was  not  sitting  down. 
Johnnie  Gordon  and  Wilbom  Thornton  were 
there.  The  fuss  started  between  my  brother 
and  Dan,  about  a  dime  Dan  said  he  owed 
him;  didn't  say  about  what  •  ♦  ♦  Wasn't 
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any  row  going  on  then  at  all;  everybody 
seemed  to  be  ta  good  humor  until  Dan  told 
my  brother  that;  and  the  first  I  knew  of  It 
was  the  shooting.  *  ^  ^  I  told  him  [Sam 
Gordon]  about  Dan  borrowing  the  pistol  from 
Wilbom."  Arthur  Denson,  a  witness  for  the 
state,  testified:  "Was  at  Wilson's  house 
where  he  [Amos]  got  the  pistol.  Was  out 
doors,  and  Dan  Luther  [Amos]  came  out,  and 
Wilbom  he  came  out,  too,  and  Dan  Luther 
says,  Wilbom,  lend  me  your  riprap;'  he 
says,  'Sam  Gordon  has  been  robbing  me  in 
every  game  I  get  into  with  him,  and,  if  he 
robs  me  to-night,  I  will  kill  him.'  So  he  let 
him  have  it  Wilbom  says,  'Take  It  and  kill 
the  damn  son  of  a  bitch  if  he  robs  you.'  -Wil- 
bom was  present  standing  out  there,  when 
this  fellow  shot  him.  I  don't  know  how 
close  he  was  standing  to  him.  I  was  not 
close  up  myself.  ♦  ♦  ♦  I  was  not  there 
when  the  difficulty  occurred.  I  was  going 
out  there,  but  hadn't  got  there,  good,  before 
the  pistol  fired.  I  don't  know  how  the  diffi- 
culty started.  •  ♦  •  Couldn't  say  what  the 
trouble  was  about  I  was  not  there,  and 
didn't  see  It  All  I  saw  taking  a  hand  In  it 
was  Dan  shooting,  and  the  other  man  fell, 
and  then  Dan  ran.  Dan  held  pistol  on  him 
until  Sam  fell.  I  didn't  see  anybody  else  do 
anything,  except  scatter.  ♦  ♦  ♦  I  could 
not  say  what  they  were  doing;  did  not  see 
them  Some  were  standing  up,  and  some  sit- 
ting down.  *  ♦  ♦  I  believe  I  saw  one 
card.  After  the  difficulty  I  saw  one,  but 
what  they  were  doing  I  don't  know.  I  saw 
the  trey  of  clubs  where  they  had  been  sit- 
ting around,  but  what  they  were  doing  I 
could  not  say.  ♦  ♦  ♦  Did  not  see  Dan 
Amos  playing  cards."  Thomton  was  found 
gulHy,  and  sentenced  to  the  penitentiary  for 
life.  He  moved  for  a  new  trial  upon  various 
grounds,  one  of  which  was  that  the  verdict 
was  contrary  to  the  evidence,  and  without 
evidence  to  support  it.  A  new  trial  was  re- 
fused, and  he  excepted. 

"A  person  may  be  principal  in  an  oifense  in 
two  degrees.  A  principal  in  the  first  degree  is 
the  actor  or  absolute  perpetrator  of  the  crime. 
A  principal  in  the  second  degree  is  he  who 
Is  present  aiding  and  abetting  the  act  to  be 
done,  which  presence  need  not  always  be  an 
actual,  immediate  standing  by,  within  sight 
or  hearing  of  the  act;  bat  there  may  be  also 
a  constructive  presence,  as  when  one  com- 
mits a  robbery  or  murder,  or  other  crime, 
and  another  keeps  watch  or  guard  at  some 
convenient  distance."  Pen.  Code  1895,  |  42. 
Thornton  was  not  a  principal  in  the  first  de- 
gree, as  he  was  not  the  actor  or  absolute 
perpetrator  of  the  crime.  Was  he,  under  the 
evidence,  guilty  as  principal  in  the  second 
degree?  Under  the  evidence  for  the  state,  he 
was  present  at  the  commission  of  the  crime, 
but  mere  presence  is  not  sufficient  to  render 
one  an  alder  and  abettor  (Lowery  v.  State. 
72  Ga.  649),  though  it  has  been  held  that 
if  special  circumstances  or  relations  create 
a  duty  to  interfere,  mere  Inactive  presen«>n 
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may  amount  to  a  criminal  participation  (2 
Am.  &  Eng.  Enc.  L.  88).  And  It  has  also  been 
held  that  presence,  companionship,  and  con- 
duct before  and  after  the  offense  are  cir- 
cumstances from  which  one's  participation 
In  the  criminal  Intent  may  be  Inferred.  Id. 
For  one  to  be  guilty  as  principal  In  the  sec- 
ond degree,  it  is  essential  that  he  share  In  the 
criminal  Intent  of  the  principal  in  the  first 
degree.  The  same  criminal  intent  must  ex- 
ist in  the  minds  of  both.  Thus,  where  A. 
told  B.,  who  was  going  to  a  house  50  yards 
distant,  to  get  a  pistol  in  a  certain  place 
in  the  house  and  shoot  C,  who  was  in  the 
house,  and  promised  B.  a  reward  for  so  do- 
ing, and  B.  did  as  A.  directed,  while  A.  re- 
mained at  the  place  where  these  instructions 
were  given,  A.  was  a  principal  in  the  second 
degree.  Collins  v.  State,  88  Ga.  347,  14  S.  E. 
474.  And  where  A.,  B.,  and  0.  were  In  a 
room  together,  and  A.,  having  furnished  B. 
with  a  knife,  told  him  to  stab  C,  and  B.  then 
and  there  did  so,  A.  was  principal  in  the  sec- 
ond degree  to  the  crime  thus  committed. 
Washington  y.  State,  68  Ga.  570.  In  these 
cases  the  aider  and  abettor  had  the  same 
criminal  Intent  as  the  actual  perpetrator  of 
the  crime.  In  Brown  ▼.  State,  28  Ga.  200, 
it  was  held:  "Presence  and  participation 
In  the  act  of  killing  a  human  being  is  not  evi- 
dence of  consent  and  concurrence  In  the  per- 
petration of  the  act  by  a  defendant  charged 
with  aiding  and  abetting  In  the  killing,  un- 
less he  had  a  felonious  design,  or  participat- 
ed In  the  felonious  design  of  the  person  kill- 
ing. If  the  person  charged  with  murder  In 
t&o  first  degree  commit  the  assault  on  the 
deceased  with  a  deadly  weapon,  but  his  in- 
tention to  assault  him  with  a  deadly  weapon 
was  unknown  to  the 'person  charged  in  the 
same  Indictment  as  principal  in  the  second 
degree,  and  he  intended  to  participate  in  an 
assault  and  battery  only,  and  In  no  design 
to  kill,  he  Is  guilty  of  manslaughter  only." 
If  Thornton  had  given  his  pistol  to  Amos, 
with  instructions  or  advice  to  kill  Sam  Gor- 
don with  it,  and  Amos  had  done  so  when 
Thornton  was  present,  and  nothing  more  had 
appeared,  then  Thornton  would  have  been 
guilty  as  principal  in  the  second  degree. 
The  evidence  for  the  state  shows,  however, 
that  when  Thornton  loaned  his  pistol  to 
Amos  he  told  or  advised  him  to  kill  Gordon 
with  it,  If  he  should  again  rob  Amos  at 
cards.  His  advice  or  instruction  to  kill'  Gor- 
don was  therefore  conditional  or  dependent 
upon  the  event  that  Gordon  should  again  rob 
Amos  at  cards.  Even  granting  that  there 
was  enough  in  the  evidence  to  authorize  the 
jury  to  infer  that  Amos  and  Gordon  had, 
subsequently  to  the  loan  of  the  pistol,  en- 
gaged in  playing  cards,  we  think  there  is 
nothing  in  the  evidence  from  which  the  jury 
could  fairly  infer  that  Gordon  had  robbed 
Amos  in  such  a  game,  or  that  the  killing  was 
In  consequence  of  such  robbery.  Of  course, 
we  do  not  use  the  words  "robbed"  and  "rob- 
bery" here  in  their  limited  legal  sense,  but 


aa  Inclnding  cheating  in  a  game  of  cards 
played  for  money.  The  evidence  shows  that 
Amos  stated  to  Gordon  that  he  owed  him 
a  dime.  This  Gordon  denied,  but  paid  it, 
saying  at  the  time  that  he  would  make  some 
of  them  shoot  him,  whereupon  Amos  imme- 
diately shot  and  killed  him.  From  these 
facts  we  do  not  think  it  can  be  successfully 
contended  that  the  evidence  shows  that  at  the 
time  of  the  homicide  there  was  in  the  niind 
of  Thornton  the  same  criminal  intent  and  fe- 
lonious design  that  was  in  the  mind  of  Amos. 
The  common  intent  and  purpose  In  the  minds 
of  both  at  the  time  that  Thornton  furnished 
Amos  with  the  pistol  was  that  Amos  should 
kill  Gordon  if  the  latter  should  again  rob 
him  at  cards.  There  la  nothing  In  the  evi- 
dence to  show,  or  to  authorize  the  jury  in 
finding,  that  Thornton  ever  had  any  other 
criminal  Intent  If  Amos,  after  procuring 
the  pistol  from  Thornton,  had  casually  met 
Gordon,  and  immediately  shot  him,  without 
any  provocation  whatever,  certainly  Thorn- 
ton would  not  have  been  guilty  of  murder  as 
a  principal  in  the  second  degree,  although  he 
had  been  present  on  the  occasion  of  the  homi- 
cide, if  he  did  nothing  then  to  aid  or  abet 
the  commission  of  the  crime.  It  follows 
from  what  we  have  said  that  the  court 
should  have  granted  a  new  trial  upon  the 
ground  that  there  was  no  evidence  to  sup- 
port the  verdict. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent  on 
account  of  sickness. 


(US  Ga.  498) 
BELL  ▼.  FELT. 
(Supreme  Court  of  Georgia.    Feb.  13»  190i.) 

ASSIGNMENT   OF   ERRORr-EXCLUSION    OF    BVI- 

DENCB— NEW  TRIAI^POSSESSORY 

WARRANT. 

1.  The  rule  requiring  the  assignment  of  error 
to  show  what  answer  was  expected,  the  ma- 
teriality of  the  excluded  evidence,  and  that  the 
judge  was  informed  thereof  at  the  time  of  the 
rulins:,  does  not  apply  to  the  examination  of 
hostile  witnesses,  or  to  pertinent  questioas  on 
cross-examination,  where  the  party  making  the 
inquiry  cannot  be  expected  to  know  what  the 
witness  would  testify. 

2.  The  judge  rightly  sustained  the  certiorari, 
and  properly  granted  a  new  trial  generally;  nor 
was  the  same  restricted  to  a  grant  on  special 
grounds  by  subsequent  recitals  in  the  Wl  of 
exceptions. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Worth  County; 
W.  N.  Spence,  Judge. 

Action  by  H.  F.  Bell  against  C.  H.  Felt 
Verdict  for  defendant.  From  an  order  grant- 
ing certiorari  to  the  Justice  court,  plaintiff 
brings  error.    Affirmed. 

The  evidence  is  conflicting,  but,  taking  ttiat 
excluded  and  admitted  most  favorably  for 
the  prevailing  party.  It  appears  that  Felt  waa 
agent  for  the  Indiana  Fruit  Company,  and 
as  such  sold  a  pair  of  mules  to  Bell;  that 
some  time  afterwards  Bell  desired  to  ex- 
change the  same  for  a  pair  of  gray  mules 
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belonging  to  th0  oompaoT;  that  Felt  ex- 
pressed himself  as  willing  to  make  the  ex- 
cliange  if  the  bay  mules  were  in  aa  good  con- 
dition aa  when  they  were  sold,  and,  having 
to  be  absent,  notified  Arnold,  overseer  and 
agent  of  the  company,  to  examine  the  bay 
mules,  and,  if  they  were  as  when  sold,  re- 
ceive them  in  exchange  for  the  grays;  that 
a  day  or  two  later  Bell  brought  the  bays  to 
the  company's  farm,  when  the  agent  declined 
to  receive  them,  because  one  was  badly  in- 
jured; that  thereupon  Bell  urged  the  agent 
to  let  him  have  the  grays,  as  he  was  greatly 
in  need  of  them,  promising  to  see  Felt  on 
his  return,  and,  if  he  did  not  make  it  all 
right,  Arnold  could  come  and  get  the  grays. 
The  agent  complied  with  this  request,  and 
on  Felt's  return  he  disapproved  of  what  had 
been  done,  and  told  Arnold  to  go  and  get  the 
mulea.  On  the  same  day,  and  shortly  there- 
after, Arnold,  the  agent  of  the  company, 
took  the  bay  mule  to  the  wagon  of  Bell  in 
which  the  grays  were  hitched,  and  told  the 
driver  that  he  had  come  after  the  mules. 
The  driver  said  nothing.  The  mules  were 
unhitched  and  carried  off,  the  bays  being  tied 
to  a  tree  near  the  wagon.  During  the  same 
day  Bell  sued  out  a  possessory  warrant  On 
the  trial  the  Judge  refused  to  allow  any  ques- 
tion to  be  asked  of  Bell  as  to  the  circumstan- 
ces under  which  he  obtained  the  mules  from 
the  agent  of  the  company,  or  as  to  the  terms 
of  the  exchange,  or  as  to  whether  it  would 
not  be  subject  to  Felf  s  approval,  or,  if  Felt 
did  not  approve  the  exchange,  Arnold  might 
come  and  get  them.  He  also  excluded  ques- 
tions addressed  to  Arnold  of  the  same  char- 
acter. It  does  not  appear  what  the  answer 
of  either  witness  would  have  been  to  the 
questions  asked,  though  the  counsel  stated 
that  the  purpose  of  the  questions  addressed 
to  Bell  was  to  show  substantially  what  is 
above  indicated,  that  Arnold  had  notified 
Bell  of  Felt's  dissatisfaction  with  the  ex- 
change, and  he  had  got  possession  of  the 
mules  after  this  conversation,  in  pursuance 
of  the  agreement,  and  without  fraud  or  vio- 
lence, and  that  Arnold  had  the  consent  of  the 
plaintifT  to  take  the  mules  as  he  did.  The 
sheriff  testified  that  he  seized  the  mules  at 
the  Indiana  Fruit  Company's  farm  under  the 
possessory  warrant;  that  the  defendant  was 
manager  for  the  company,  and  that  Arnold, 
the  overseer  was  in  charge  at  the  time  the 
warrant  was  served.  One  witness  testified 
that  he  had  heard  the  defendant  say  that  he 
had  the  mules.  The  defendant  testified  that 
he  never  owned  or  claimed  the  mules;  that 
whatever  possession  he  had  before  or  since 
the  issuance  of  the  warrant  was  for  the 
company;  that  he  had  instructed  Arnold  not 
to  exchange  them  unless  the  bays  were  all 
right;  that  Arnold  was  overseer,  and  had 
DO  authority,  so  far  as  seUing  or  swapping 
was  concerned;  and  when  he  learned  of  the 
exchange  he  immediately  instructed  Arnold 
to  go  and  get  the  gray  mules  back.  Arnold 
was  not  allowed  to  testify  as  to  the  circum- 


stances under  which  the  exchange  was  noade* 
but  did  swear  that  he  used  no  fraud  or  vio- 
lence. The  Justice  found  in  favor  of  the 
plaintiff.  Felf  s  certiorari  was  sustained,  and 
a  new  trial  awarded  generally,  on  July  22, 
1903.  In  the  bill  of  exceptions,  dated  Au- 
gust 20,  1903,  and  served  on  August  24,  1903, 
it  was  recited  that  the  order  granting  a'  new 
trial  was  based  solely  on  the  Justice's  refus- 
ing to  allow  Bell  and  Arnold  to  answer  ques- 
tions relating  to  the  terms  and  conditions  on 
which  the  exchange  was  made;  and  the 
plaintiff  in  error  contends  that,  as  it  does 
not  appear  what  would  have  been  the  an- 
swers to  these  questions,  no  error  was 
shown  in  the  petition  for  certiorari,  and  the 
grant  of  a  new  trial  was  error,  and  should 
be  reversed,  even  though  this  was  the  first 
grant  of  a  new  trial. 

Olaude  Payton  and  Sam.  S.  Bennet,  for 
plaintiff  in  error.  Perry  &  Tipton,  for  de- 
fendant in  error. 

I/AMAR,  J.  The  assignment  of  error  on 
the  Judge's  refusal  to  permit  Arnold,  a  wit- 
ness for  the  applicant,  to  answer  the  ques- 
tions propounded,  cannot  be  considered,  be- 
cause it  nowhere  appears  what  his  testimony 
would  have  been,  nor  whether  the  same 
would  have. been  material  or  helpful.  But 
this  objection  does  not  cover  the  assignment 
of  error  on  the  court's  refusal  to  permit 
Felt's  counsel  to  propound  certain  appropri- 
ate questions  to  BeU,  the  opposite  party 
The  rule  requiring  a  statement  as  to  what 
the  answer  would  have  been  does  not  apply 
to  those  asked  of  a  hostile  witness^  or  to 
inquiries  on  cross-examination  where  coun- 
sel is  sifting  a  witness,  laying  the  foundation 
for  other  evidence,  or  seeking  to  discover 
material  facts  indicated  by  the  question,  and 
where  the  attorney  does  not  know,  or  cannot 
be  expected  to  know,  what  the  witness  would 
testify.  The  assignment  of  error,  therefore, 
in  the  present  case,  is  well  withii\  the  excep- 
tion stated  in  Griffin  v.  Henderson,  117  Ga. 
383,  43  S.  E.  712.  In  fact,  the  petition  for 
certiorari  complies  fully  with  the  spirit  of 
the  rule,  and  states  not  only  the  purpose  of 
the  question,  but  what  plaintiff  in  error  ex- 
pected to  prove  by  his  adversary.  The  evi- 
dence thus  sought  was  material,  tending,  as 
it  did,  to  show  that  Bell  had  agreed  that  if 
Felt  did  not  approve  of  the  exchange  Ar- 
nold might  come  and  get  the  mules,  thus  es- 
tablishing as  a  fact  that  they  had  been  taken 
in  pursuance  of  a  condition  which  made  the 
subsequent  act  of  Arnold  lawful  instead  of 
unlawful,  there  being  in  fact  no  force  or  vio- 
lence by  Arnold  in  taking  the  mules.  He 
made  a  claim— hardly  a  demand— for  their 
possession,  and  that  was  immediately  ac- 
ceded to  by  the  driver.  Indeed,  it  appears 
that  Bell  in  the  first  instance  got  possession 
of  the  mules  by  reason  of  the  fact  that  the 
Indiana  Fruit  Company's  agent  exceeded  his 
authority  in  making  the  exchange.    Accord- 
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Ing  to  Beirs  contention,  Arnold  in  like  man- 
ner,  without  force  or  violence,  got  poasesslon, 
becatue  the  driyer  voluntarily  acceded  to 
Arnold's  request 

The  judge  of  the  superior  court  rightly 
granted  a  new  trial  generally.  The  state- 
ment In  the  bill  of  exceptions  that  he  did  so 
because  of  the  exclusion  of  certain  testi- 
mony does  not  modify  the  unrestricted  terms 
of  tlie  order.  Bell  had  no  cause  to  complain 
of  the  Judgment  as  entered.  He  did  not 
know  of  the  recital  in  the  bill  of  exceptions 
for  the  80  days  in  which  he  was  allowed  to 
except,  nor,  indeed,  until  after  the  time  with- 
in which  he  could  have  presented  a  bill  of 
exceptions.  The  case  is  not,  therefore,  as  ar- 
gued by  the  plaintiff  in  error,  similar  to  the 
grant  of  a  new  trial  on  one  ground,  which 
is  in  legal  effect  a  denial  of  all  others.  Long 
V.  Bullard,  69  Ga.  678;  Singleton  v.  S.  W. 
B.  B.,  70  Ga.  465,  48  Am.  Bep.  574.  In  those 
cases  tlie  order  on  its  face  showed  the  single 
ground  on  which  the  new  trial  was  granted. 
Here  the  judgment  is  general.  It  is  claimed 
that  it  was  restricted  by  the  subsequent  re- 
cital in  the  bill  of  exceptions.  This  could  not 
be  done.  The  case,  therefore,  is  within  the 
well-established  rule  that  this  court  will  not 
interfere  with  the  first  grant  of  a  new  trial 
in  a  justice's  court,  where  it  does  not  appear 
that  the  law  and  facts  required  a  judgment 
in  favor  of  the  plaintiff .  below.  Civ.  Oode 
1895,  §  5585. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  0.  J^  absent  on 
account  of  sickness. 

(U9  Ga.  436) 

BABNABD  v.  STATE. 

(Supreme  Court  of  Georgia.    Feb.  12,  1904.) 

CRIMINAL    LAW— INSTRUCTIONS—RBASONABLB 
DOUBT. 

1.  It  is  not  ground  for  a  new  trial  that  the 
judge  charged  the  jury  aa  follows:  "By  a  rea- 
sonable doubt  is  uot  meant  some  vague  or  fanci- 
ful doubt,  but  such  a  doubt  as  arises  from  the 
testimony  io  the  mind  of  a  reasonable  man,  and 
leaves  it  hesitating,  unsettled,  and  undecided." 
Such  a  charge  does  not  imply  that  a  reasonable 
doubt  may  not  arise  as  well  from  a  lack  of  evi- 
dence as  from  facts  brought  to  light  which  are 
consistent  with  the  innocence  of  the  accused, 
but  is  in  accord  with  the  law  as  heretofore  laid 
down  by  this  court.    See  Jesse  v.  State^^  20  Ga. 

,     ,,        .  .        Off 

V.  State,  3S  Ga.  492  (8);  Peterson  v.  State,  47 


m  by  _  

156  (10),  168;  John  v.  State,  33  Ga.  26l;  Loni 
V.  State,  38  Ga.  492  (8);  Peterson  v.  State,  4 
Ga.  525  (5);  Malone  v.  State,  49  Ga.  211  (8); 
Tarver  v.  State.  21  S.  B.  381,  95  Ga.  223  <2). 
2.  It  was  not  error  to  charge  the  jury  as  fol- 
lows: "You  have  heard  the  testimony,  and  it 
is  for  you  to  say  whether  this  testimony  con- 
nects the  defendant  with  the  commission  of  this 
crime;  whether  he  is  guilty  or  uot;  whether 
there  is  any  rational  theory  upon  which  you 
can  base  your  verdict  other  than  that  of  his 
guilt.  If  there  is  any  rational  theory  upon 
which  you  can  base  a  verdict  and  acquit  this 
defendant,  it  is  your  duty  to  do  so;  if  not,  then 
it  is  your  duty  to  convict.  This  charge  did  uot, 
in  effect,  *^ut  the  burden  on  the  defendant  to 
show  his  innocence";  nor  is  it  open  to  the  crit- 
icism that  it  "made  the  jury  hunt  some  rational 
theory  upon  which  a  jury  could  base  a  verdict 
of  acquittal,  when  they  do  not  hunt  the  in- 
nocent in  the  trial  of  a  case,  but  the  guilty." 


8.  "Where  evidence,  parti/  competent  and 
partly  incompetent,  was  offered  and  objected  to 
as  a  whole,  the  illegal  portion  not  being  speci- 
fied nor  objected  to  separately,  admitting  all  of 
such  evidence  affords  no  lesal  cause  of  com- 
plaint to  the  objecting  party.**  Smalls  v.  State, 
25  S.  B.  614,  99  Ga.  26  ^2).  See,  also.  May- 
nard  v.  Association,  87  S.  B.  741«  112  Ga.  443; 
Southern  By.  Co.  v.  Gilmoreu  42  S.  B.  220,  115 
Ga.  890;  Gully  v.  State,  42  S.  B.  790,  116  Ga. 
527;  Kelly  v.  Strouse,  43  &  B.  280,  116  Ga. 
881;  Walker  v.  Neil,  45  &  B.  387,  117  Ga. 
739,  and  dt. 

4.  There  being  sufficient  evidence  to  support 
the  verdict  of  guilty,  and  the  trial  judge  having 
approved  the  finding,  this  court  will  not  over- 
rule the  judgment  denying  the  accused  a  new 
trial. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Tattnall  Coun- 
ty; T.  A.  Parker,  Judge. 

D.  B.  Biornard  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

H.  D.  D.  Twiggs  and  W.  T.  Bnikhalter, 
for  plaintiff  in  error.  B.  T.  Bawlings,  SoL 
Gen.,  and  Jno.  C.  Hart,  Atty.  Gen.,  for  the 
State. 

TURNBB,  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS,  C.  J., 
absent  on  account  of  sickness. 


019  Qa.  513i 

GEORGIA  SOUTHERN  &  P.  BY.  CO.  v. 

YOUNG  INV.  CO. 

(Supreme  Court  of  Georgia.    Feb.  13,  1904.) 

RAILROADS— imLLINO    STOCK— INSTRUCTION&- 
BVIDBNCB--GERTIORARI. 

1.  On  the  trial  of  an  action  for  damages 
against  a  railroad  company  for  the.  killing  of 
live  stock,  it  is  not  error  for  the  court  to  charge 
that,  the  killing  bein|f  admitted,  the  defendant 
must,  to  escape  liabihty,  show  **by  a  preponder- 
ance of  evidence**  that  at  the  time  of  the  kill- 
ing it  was  in  the  exercise  of  all  ordinary  and 
reasonable  care  and  diligence. 

2.  In  the  absence  of  a  request  for  specific 
instructions  on  the  subject,  it  is  not  error  in 
such  a  case  to  fail  to  explain  to  the  jurr  the 
meaning  of  the  expressions  "ordinary  care  and 
"preponderance  of  evidence." 

3.  While  the  evidence  for  the  defendant  made 
out  a  good  defense,  that  for  the  plaintiff,  includ- 
ing the  testimony  of  an  eyewitness  to  the  oc- 
currence under  investigation,  contradicted  that 
defense,  and  tended  to  prove  that  the  employ^ 
of  the  railroad  company  were  guilty  of  negli- 

fence  at  the  time  the  plaintifTs  cow  was  killed, 
t  was  therefore  not  error  to  rule,  adversely  to 
the  contention  of  the  petition  for  certiorari,  that 
the  verdict  of  the  jury  in  the  city  court  was 
contrary  to  law  and  the  evidence. 
(Syllabus  by  the  Court) 
Error  from  Superior  Court,  Lowndes  Oounr 
ty;  B.  G.  Mitchell,  Judge. 

Action  by  the  Young  Investment  Company 
against  the  Georgia  Southern  &  Florida  Rail- 
way Company.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Affirmed. 

B.  C.  Jordon  and  Crauford  &  Walker,  for 
plaintiff  in  error.  W.  E.  Thomas  and  Wil- 
cox &  Johnson,  for  defendant  in  error. 

CANDLEB.  J.  Further  than  what  is  an- 
nounced in  the  headnotcs,  it  is  only  neces- 

H  L  See  Railroads,  vol.  41,  Cent  Dig.  SS  157S»  laTS. 
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mrj  to  add  that  thte  case  does  not  come 
witbln  the  rules  laid  do^m  in  the  cases  cit- 
ed in  the  brief  of  counsel  for  the  plaintiff 
In  error,  which  hold,  In  effect;  that  when 
there  is  no  contradiction  to  the  eridenoe  of 
the  employes  of  the  railroad  company  that 
at  the  time  of  the  occurrence  under  InyestL- 
gatlon  they  w&ce  in  the  exercise  of  all  or- 
dinary care  and  diligence,  and  that  every- 
thing possible  was  done  to  stop  the  train  In 
time  to  avoid  an  accident,  but  without  avail, 
a  verdict  In  favor  of  the  plaintiff  cannot 
stand.  In  the  present  case  an  eyewitness 
testified  that  the  plaintiff's  cow  got  on  the 
track  at  least  100  yards  In  front  of  the  train 
which  struck  her;  that  the  track  was 
straight  at  this  point,  and  on  a  grade  whldi 
the  train  was  ascending;  that  the  employes 
t  of  the  train  knew  of  the  presence  of  the  cow 
on  the  track,  as  was  evidenced  by  their  giv- 
ing the  usual  alarm  to  frighten  stock  off  the 
track;  and  that  the  train  did  not  slow  up 
at  all  from  the  time  the  cow  first  got  on  the 
track,  as  It  would  have  been  impossible  for 
It  to  have  gone  over  the  grade  If  it  had  done 
so.  This  was  In  direct  conflict  with  the  evi- 
dence of  the  engineer,  to  the  effect  that  the 
cow  came  on  the  track  about  30  or  40  feet 
In  front  of  the  engine^  and  that  he  made 
every  effort  possible  to  stop  the  train  before 
striking  her,  but  coukt  not  do  so.  The  evi- 
dence for  the  plaintiff  clearly  established  Its 
right  to  recover.  A  Jury  of  12  men,  under 
a  f£lr  charge  from  an  able  Judge,  weighed 
all  the  testimony,  and  resolved  the  conflict 
In  favor  of  the  plaintiff  j  their  verdict  and 
the  rulings  of  the  city  court  Judge  on  the 
trial  were  reviewed  and  approved  by  the 
judge  of  the  superior  court;  and  we  cannot 
say,  as  matter  of  law,  that  there  was  any 
error  In  refusing  the  certiorari. 

Judgment  aflftrmed.  All  the  Justices  con- 
curring, except  SIMMONS,  0.  J.,  absent  on 
account  of  sickness. 


{HB  Oa.  m) 

WBLBORN  V.  STATE. 
(Supreme  Court  of  Georgia.    Feb.  12,  lOOi.) 

VAGRANCY— EVIDENCE. 

1.  The  act  of  Augost  7,  1908  (Acts  1903,  p. 
46),  in  relation  to  vagrancy,  amends,  but  does 
not  repeal.  Pen.  Code,  §  453. 

2.  Under  one  count  of  the  accusation  a  con- 
viction was  warranted,  whether  the  evidence 
be  referred  to  a  date  before  or  after  the  ap- 
proval of  that  act. 

3.  There  was  positive  testimony  that  the  de- 
fendant, a  grown  woman,  able  to  work,  with 
no  visible  or  known  means  of  a  fair,  honorable^ 
and  reputable  livelihood,  was  a  streetwalker, 
who  loitered  aronnd  saloons  and  did  no  work. 
The  fact  that  on  two  occasions  she  had  earned 
small  snms,  wholly  insufficient  to  support  her, 
was  no  answer  to  the  general  state  of  idleness 
In  which  she  was  shown  to  live. 

(SyUabus  by  the  Court.) 

Error  from  City  Court  of  Columbus;  J.  L. 
Willis,  Judge. 

Fannie  Welbom  was  convicted  of  vagran- 
cy, and  brings  error.    Affirmed. 


J.  H.  Lewis  and  A.  W.  Oosart,  for  plaintiff 
In  error.    Peter  Preer,  for  the  State. 

LAMAR,  J.  There  was  positive  testimony 
that  the  defendant  was  grown  and  able  to 
work;  that  she  had  no  visible  or  known 
means  of  a  fair,  honest,  or  reputable  liveli- 
hood; that  she  was  a  lewd  woman  and  a 
streetwalker,  who  loitered  around  saloons 
and  did  no  work.  The  fact  that  during  one 
week  she  earned  a  dollar,  and  during  another 
26  cents,  was  no  answer  to  the  general  state 
of  Idleness  In  which  she  was  shown  to  live. 
Cody  V.  State,  118  Qa.  784,  45  S.  B.  622.  The 
act  df  August  7,  1908  (Acts  1903,  p.  46). 
amends,  but  does  not  repeal.  Pen.  Code,  § 
458,  and  the  conviction  was  warranted  under 
one  count  of  the  accusation,  whether  the  evi- 
dence be  referred  to  a  date  before  or  after 
the  approval  of  that  act. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent  oa 
account  of  sickness. 


cm  Qa.  530) 

BBNTLBY  et  al.  v.  McOALL. 

(Supreme  Court  of  Georgia.    Feb.  15,  1904.) 

DBBD— BVIDSNCB— FOROERY—BURDEN    OF 
PROOF. 

1.  When  a  certified  copy  of  a  recorded  deed 
Is  offered  in  evidence,  and  is  met  by  the  affi- 
davit of  forgery  provided  for  in  Civ.  Code  1805, 
§  3628,  the  burden  is  upon  the  party  offering 
the  deed  to  show  the  existence  and  genuineness 
of  the  original,  without  reference  to  the  fact 
that  it  appears  to  have  been  recorded.  And  this 
is  trae  notwithstanding  it  appears  from  the  cer- 
tified copy  that  the  original  was  more  than  SC 
years  old. 

2.  In  such  a  case  the  existence  and  genuine- 
ness of  the  deed  may  be  proven  by  circumstan- 
tial evidence. 

3.  The  circumstances  proven  in  the  present 
case  were  not  sufficient  to  establish  the  exist- 
ence and  gennineness  of  the  original  deed,  and 
the  court  erred  In  admitting  in  evidence  the  cer- 
tified copy. 

(Syllabus  by  the  Court.) 

Errdr  from  Superior  Court,  Wilcox  County; 
D.  M.  Roberts,  Judge. 

Action  by  W.  H.  Bentley  and  others  against 
J.  A.  McCall.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Beversed. 

The  certified  copy  deed  referred  to  In  the 
opinion  was  of  a  deed  which  purported  to 
have  been  executed  by  M.  A.  Bentley  to 
George  K.  Hamilton,  dated  May  28,  1846. 
The  evidence  offered  in  connection  with  this 
certified  copy  was  In  substance  as  follows:  A 
chain  of  title  to  the  land  in  dispute,  begin- 
ning with  a  deed  from  Hamilton  to  Rowe^ 
dated  December  9,  1856,  and  ending  with  a 
deed  from  Conner  to  defendant,  dated  June 
16,  1891.  Certificate  from  the  Secretary  of 
State  that  David  G.  Saulsbury,  who  purport- 
ed to  have  signed  the  original  deed  as  a  jus- 
tice of  the  peace,  was  a  justice  of  the  peace 
from  January  24,  1845,  to  January  1,  1849. 
Testimony  of  Allen  W.  Smith  that  he  had 
seen  the  chain  of  titles  to  the  laud  In  dis* 
pute;  that  one  Middlebrooks,  the  then  own- 
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er  of  the  land,  was  at  witness'  house  with 
the  titles  In  the  month  of  January,  though 
witness  could  not  say  In  what  year;  that 
witness  examined  the  deeds  very  closely, 
and  there  was  no  missing  deed  In  them.  Wit- 
ness could  not  say  whether  any  of  them  were 
certified  copies  or  not,  and  did  not  recollect 
seeing  the  particular  deed  ttom  Bentley  to 
Hamilton,  but  supposed  It  was  among  the 
deeds,  as  he  would  probably  have  noticed  Its 
absence  If  It  had  been  missing,  witness  hav- 
ing had  a  good  deal  of  experience  In  exam- 
ining titles.  Affidavit  from  defendant  that 
she  did  not  have  the  original  deed  from  Bent- 
ley  to  Hamilton,  and  believed  It  to  hav^  been 
lost  or  destroyed.  J.  M.  McGall,  defendant's 
husband,  testified:  "I  believe  I  saw  this  line 
of  deeds  In  Rochelle  in  Mr.  Vaughn's  posses- 
sion before  my  wife  bought  It.  There  was 
an  original  deed  out  of  M.  A.  Bentley  In  the 
bunch  of  papers.  I  do  not  know  where  It  Is, 
though  I  made  efforts  to  get  it  I  acted  as 
agent  for  my  wife  In  buying  the  land,  and 
saw  this  deed  a  short  time  before  I  bought 
the  land.  The  deed  has  never  come  Into  my 
possession,  power,  or  control.  My  recollec- 
tion Is  that  the  deed  purported  to  be  proper- 
ly recorded.  I  think  there  were  two  witness- 
es to  it  My  recollection  is  that  one  was 
David  G.  Saulsbury,  who  was  the  official  wit- 
ness. I  could  not  detect  any  defects  In  It. 
The  deed  has  been  in  Mr.  Conner's  hands  and 
In  Mr.  Mitchell's  hands.  I  told  them  to 
search  for  It.  1  have  never  been  able  to 
find  It"  On  cross-examination  the  witness 
testified,  among  other  things:  "I  never  saw 
M.  A.  Bentley  write.  I  never  saw  David  O. 
Saulsbury  write.  It  appears  to  be  properly 
signed  up;  that  is  all  I  know  about  It  be- 
ing a  genuine  deed.  I  never  knew  Saulsbury 
or  Bentley.  I  did  not  know  whether  It  was 
the  genuine  signature  of  M.  A.  Bentiey  or 
not  or  of  Riley  Monger,  or  of  David  G.  Sauls- 
bury. I  took  it  to  be  a  genuine  deed."  J. 
M.  Mlxon  testified  that  he  made  th^  copy 
deed  offered  in  evidence,  and  that  It  was  a 
true  and  correct  copy  from  the  records.  The 
witness  also  testified  that  the  original  book 
of  records  was  lost  and  that  he  could  not 
find  it  He  then  added:  "I  did  not  see  any- 
thing Irregular  appearing  on  the  face  of  that 
paper  or  the  book  when  I  copied  it"  Coun- 
sel for  plaintiffs  admitted  that  the  certified 
copy  deed  offered  in  evidence  was  a  correct 
copy  from  the  record  book. 

J.  W.  Haygood  and  Eldridge  Cutts,  for 
plaintiffs  in  error.  J.  L.  Bankston  and  J.  H. 
Martin,  for  defendant  In  error. 

OOBB,  J.  This  was  an  equitable  action 
brought  for  the  recovery  of  land.  The  jury 
returned  a  verdict  in  favor  of  the  defendant 
and  the  plaintiffs  complain  that  the  court 
erred  in  overruling  their  motion  for  a  new 
trial. 

The  case  as  presented  in  this  court  depends 
upon  the  determination  of  one  question,  and 


that  is  whether  the  court  erred  In  admitting 
in  evidence  a  certified  copy  of  a  deed  under 
which  the  defendant  claimed.  When  the 
certified  copy  was  offered  in  evidence,  one 
of  the  plaintiffs  filed  the  affidavit  of  forgery 
authorized  by  Civ.  Code  1895,  I  362&  The 
effect  of  filing  this  affidavit  Is  to  place  upon 
the  party  offering  the  copy  deed  the  burden 
of  proving  the  execution  of  the  original 
McCall  V.  Bentiey.  114  Ga.  752  (2),  40  S.  E. 
768.  The  subscribing  witnesses  were  not 
produced,  nor  was  there  any  evidence  as  to 
the  handwriting  of  the  alleged  grantor  or  of 
either  of  the  witnesses.  The  defendant 
sought  to  prove  the  execution  of  the  original 
deed  by  circumstantial  evidence.  This  was 
permissible.  Payne  v.  Ormond,  44  Ga.  514 
(2);  Terry  v.  Rodahan,  79  Ga.  294,  5  S.  E. 
38,  11  Am.  St  Rep.  420.  See,  also,  De 
Vaughn  v.  McLeroy,  82  Ga.  703,  10  8.  E.  211. 
An  abstract  of  the  evidence  which  was  in- 
troduced for  the  purpose  of  proving  the  ex- 
ecution of  the  original  deed  appears  in  the 
official  report  of  the  case. .  The  general  rule 
is  that  the  existence,  genuineness,  and  con- 
tents of  a  deed  shown  to  be  lost  or  destroyed 
may  be  proved  by  a  certified  copy  of  the  rec- 
ord, if  it  has  been  properly  and  legally  pro- 
bated for  record.  Bady  v.  Shlvey,  40  Ga. 
684;  Hayden  v.  Mitchell,  103  Ga.  431,  30  S. 
B.  287;  Crummey  v.  Bentiey,  114  Ga.  750,  40 
S.  B.'765;  Griffin  v.  Wise,  115  Ga.  614,  41  S. 
E.  1003.  As  was  pointed  out,  though,  by 
Judge  McCay,  in  Eady  v.  Shlvey,  40  Ga.  687, 
this  rule  is  not  applicable  in  a  case  where 
an  affidavit  of  forgery  is  filed.  In  such  a 
case  it  makes  no  difference  whether  it  is  an 
original  or  a  certified  copy  which  is  offered. 
The  fact  that  the  paper  has  been  recorded 
goes  for  naught,  and  the  actual  proof  of  the 
genuineness  of  the  original,  as  well  as  of  Its 
existence^  if  a  certified  copy  is  offered,  must 
be  made.  When  the  certified  copy  is  elimi- 
nated from  the  case,  we  do  not  think  the 
other  circumstances  proven  are  sufficient  to 
authorize  a  finding  in  favor  either  of  the  ex- 
istence or  of  the  genuineness  of  the  alleged 
original  deed.  The  fact  that  the  original  ap- 
peared from  the  certified  copy  to  be  more 
than  30  years  old  would  not  affect  the  matter, 
as  the  rule  in  reference  to  ancient  documents 
applies  only  to  original  papers,  and  not  to 
copies.  See  Patterson  v.  Collier,  75  Ga.  419, 
427,  68  Am.  Rep.  472,  and  cases  cited;  Mc- 
Call V.  Bentiey,  supra.  The  defendant  did 
not  carry  the  burden  Imposed  upon  her  by 
the  filing  of  the  affidavit  of  forgery,  and  the 
court  erred  in  admitting  In  evidence  the  cer- 
tified copy.  There  is  nothing  in  this  ruling 
to  confilct  with  the  decision  in  Payne  v.  0^ 
mond,  supra.  There  was  no  affidavit  of  for- 
gery In  that  case,  and  It  was  simply  held 
that  the  circumstances  detailed  were  admis- 
sible, and  that  a  Jury  could  consider  them 
under  proper  instructions  from  the  court.  It 
was  not  held  that  these  circumstances  alone 
were  sufficient  to  establish  the  existence  and 
genuineness  of  the  lost  deed.    In  addition  to 
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this,  upon  an  examination  of  that  case  it 
win  be  seen  that  the  decision  really  turned 
on  the  question  of  prescription. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  0.  J.,  absent  on 
account  of  sickness,  and  FISH,  P.  J.*  dis- 
qualified* 

(U9  Oa.  418) 

CODY  V.  STATE. 
(Supreme  Court  of  Georgia.    Feb.  12,  1904.) 
CRIMINAL  LAW— TRIAL.  BY  JURY— WAIVER. 
1.  This  case  is  coutrolled  by  the  decision  ren- 
dered in  the  case  of  Baker  v.  State^  45  S.  B. 
617,  118  Ga.  787. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Americus;  C.  R. 
Crisp,  Judge. 

Hester  Cody  was  convicted  of  vagrancy, 
and  brings  error.    Affirmed. 

J.  W.  Williams,  for  plaintiff  in  error.  F. 
A.  Hooper,  Sol.  Gen.,  for  the  State. 

CANDUSR,  J.  Judgment  affirmed.  All 
the  Justices  concurring,  except  SIMMONS,  0. 
J.,  absent  on  account  of  sickness. 


(U9  Ga.  508) 

BUTLBR  &  CO.  V.  McCALL. 
(Supreme  Court  of  Georgia.    Feb.  13,  1904.) 

CONTRACT— C30N8IDERATION—PLBA— ACTION 

ON  NOTE. 
1.  The  consideration  of  a  contract  Is  always 
open  to  inquiry  in  a  suit  for  its  enforcement. 
The  answer  of  the  defendants,  as  amended,  set- 
ting up  that  the  note  sued  on  was  for  the  pur- 
chase price  of  certain  sawmill  timber,  that  part 
of  the  land  conveyed  bad  no  timber  on  it  at  all, 
that  as  to  other  portions  a  paramount  outstand- 
iDg  title  existed  in  other  parties,  and  that  the 
defendants  had  never  been  iu  possession  there- 
of, was  good  as  a  plea  of  failure  of  considera- 
tion, and  should  not  have  been  stricken  on  de- 
murrer. 

(Syllabus  by  the  0>urt) 

Error  from  Superior  Court,  Colquitt  Coun- 
ty; R.  G.  Mitchell,  Judge. 

Action  by  J.  G.  McOall  against  Butier  & 
Co.  Judgment  for  plaintiff.  Defendants 
bring  error.    Reversed. 

Shlpp  &  Kline,  for  plaintiffs  in  error.  J. 
6.  &  J.  F.  McCall  and  Z.  D.  Harrison,  for 
defendant  in  error. 


CANDLER,  J.  Judgment  reversed.  All 
the  Justices  concurring,  except  SIMMONS, 
G.  J^  absent  on  account  of  sickness. 


(IIB  Ga.  474) 
COLUMBIA  DRUG  CO.  r.  GOODMAN. 
(Supreme  Court  of  Georgia.    Feb.  12,  1904.) 

ACTION  ON  ACCOUNT— PLEA  OP  PAYMENT- 
VERIFICATION. 
1.  Wbere  suit  was  brought  in  a  county  court 
upon  an  open  account  properly  sworn  to  by  the 
plaintiff,  tne  Judge  erred  in  refusing  to  strike, 
on  plaintiff's  motion,  a  plea  of  payment  which 
was  not  verified  (Acts  1901,  p.  55);  and  a  cer- 


tiorari assigning  error  upon  such  a  ruling  should 
have  been  sustained. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Berrien  Coun- 
ty; R.  G.  Mitchell,  Judge. 

Action  by  the  Columbia  Drug  Company 
against  W.  B.  Goodman.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

Hendricks  A  Harrison,  for  plaintiff  in  er- 
ror. Alexander  &  Goodman,  for  defendant 
in  error. 

FISH,  P.  J.  Judgment  reversed.  All  the 
Justices  concurring,  except  SIMMONS,  0.  J., 
absent  on  account  of  sickness. 


(U9  Ga.  504) 

STEPHENSON  v.  WARREN. 

(Supreme  Court  of  Georgia.    Feb.  13,  1904.) 

CITY  COURT-JURISDICTION-DISPOSSESSION  OP 
TENANTS— ISSUE)  OF  WARRANT. 

1.  The  city  court  of  Moultrie  has  no  authority 
to  hear  and  determine  an  issue  formed  b^  a 
counter  affidavit  to  a  warrant  issued  aeamst 
one  as  a  tenant  holding  over.  Acts  1901,  p. 
186,  f  2.  Exclnsive  jurisdiction  over  such  a 
proceeding  is  by  statute  conferred  upon  the  su- 
perior courts.    Civ.  Code,  §  4816. 

2.  The  judge  of  that  dty  court  has,  however, 
under  the  express  terms  of  section  12  of  the 
act  creating  it,  authority  to  administer  oaths 
and  take  the  necessary  affidavits  from  persons 
entitled  to  apply  for  warrants  to  dispossess  ten- 
ants holding  over,  as  well  as  authority  to  issue 
such  warrants. 

3.  It  follows  that,  where  a  warrant  issued 
by  the  judge  of  that  court  against  one  in  pos- 
session of  land  is  met  by  a  counter  affidavit, 
it  is  the  duty  of  the  officer  serving  the  warrant 
to  "return  the  proceedings  to  the  next  superior 
court  of  the  county  where  the  land  lies,"  aenree- 
ably  to  the  provisions  of  the  section  of  the  Code 
above  cited,  in  order  that  "the  fact  in  issue 
[may]  be  there  tried  by  a  special  jury,  as  in 
case  of  appeal/' 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Moultrie;  W.  A. 
Covington,  Judge. 

Action  between  A.  Stephenson  and  J.  M. 
Warren.  From  the  Judgment,  Stephenson 
brings  error.    Affirmed. 

J.  D.  McKenzle  and  Shlpp  &  Kline,  for 
plaintiff  in  error.  Humphreys  &  Humphreys, 
for  defendant  in  error. 

TURNER,  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS,  C.  J., 
absent  on  account  of  sickness. 


(U»  Qa.  476) 
HENRY  LEVIS  &  CO.  v.  PARROTT  LUM- 
BER CO. 
(Supreme  Court  of  Georgia.    Feb.  13,  1904.) 
DEED— CONSTRUOTION— RESERVATIONS. 
1.  Where  A.  grants  to  B.  the  sawmill  and 
turpentine  privileges  on  a  given  lot  of  land,  but 
also  provides  that  "all  timber  remaining  [tnere- 
on]  to  revert"  to  A.  after  a  period  named,  and 
afterwards,  before  the  period  expires,  conveys 
the  lot  to  C.,  with  this  provision  following  the 
description  of  the  land,  "all  timber  on  above 
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Cland]  sold  prior  t%  this  day  reserved,"  the  trees 
not  removed  by  B.  within  the  time  limited  will 
be  the  property  of  A.,  and  not  of  O. 
(Syllabus  by  the  Ck>art.) 

Error  from  Superior  Court,  Dooly  CJounty; 
Z.  A.  Littlejobn,  Judge. 

Action  by  Henry  Levis  &  Co.  against  the 
Parrott  Lumber  Company.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.    Affirmed. 

J.  L.  Bankston  and  Hal  Lawson,  for  plain- 
tiffs in  error.  Whipple  &  McKenzie,  for  de- 
fendant in  error. 

TURNER,  J.  Henry  Levis  &  Co.  sued  the 
Parrott  Lumber  Company,  making  the  fol- 
lowing case:  On  February  29,  1892,  the 
Americus  Investment  Company  conveyed  to 
the  plaintiffs  certain  tracts  of  land,  including 
lot  No.  166  in  the  Fifth  district  of  Wilcox 
county.  Previously,  on  June  30,  1890,  the 
Americus  Investment  Company  executed  and 
delivered  to  J.  C.  Ausley  and  G.  W.  Parrott, 
as  trustees  for  Ausley  and  McCaskill  &  Par- 
rott Lumber  Company,  a  certain  writing, 
which  will  be  hereinafter  described.  Under 
this  last-mentioned  writing,  all  right  of  said 
trustees  expired  on  June  80,  1898.  Said  con- 
veyance to  the  plaintiffs  and  said  writing 
were  attached  as  exhibits  to  the  plaintiffs' 
petition.  From  these  exhibits  it  appears  that 
the  deed  to  the  plaintiffs  conveyed  certain 
lots  of  land,  among  them  the  lot  already  men- 
tioned, in  fee  simple;  the  description  of  the 
lands  conveyed  being  followed  by  these 
words:  "All  timber  on  above  lots  sold  prior 
to  this  day  reserved."  The  writing  made  by 
the  Americus  Investment  Company  to  Aus- 
ley and  Parrott,  trustees,  after  stating  the 
consideration,  recited  that  "the  above  Is  con- 
sideration given  by  J.  O.  Ausley  and  G.  W. 
Parrott,  trustees,  for  sawmill  and  turpentine 
privileges  for  the  space  of  (8)  eight  years 
from  date  on  lots"  described.  Including  lot 
No.  166  "in  the  fifth  district,  Wilcox  county. 
The  said  trustees  are  hereby  given,  free  of 
charge,  permission  to  run  tramroads  through 
above-named  lots,  all  timber  remaining  on 
above  lots  to  revert  back  to  this  company  at 
eight  years;  the  title  to  above  premises  be- 
ing hereby  warranted."  The  plaintiffs  fur- 
ther averred  that,  after  the  expiration  of 
the  period  of  eight  years  mentioned  in  the 
deed  made  to  Ausley  and  Parrott  as  trustees, 
the  Parrott  Lumber  Company  "cut  out  and 
removed  the  pine  trees  suitable  for  sawmill 
purposes  from  said  lot  of  land,"  the  value  of 
the  timber  so  cut  and  removed  being  $800; 
that  said  pine  trees  were  manufactured  into 
lumber  by  the  defendant  company,  the  value 
of  this  lumber  being  $2,500;  and  that  "said 
cutting  and  removal  of  said  timber  by  de- 
fendant was  without  the  consent  of  plain- 
tiffs." The  plaintiffs  prayed  Judgment  against 
the  defendant  for  the  value  of  the  lumber  so 
manufactured.  To  this  petition  the  Parrott 
Lumber  Company  filed  a  demurrer  based  on 
the  grounds  (1)  that  the  facts  set  forth  in  the 
petition  did  not  authorize  a  recovery  for  the 


value  of  the  manufactured  lumber;  (2)  that 
the  petition  disclosed  that  the  timber  on  lot 
No.  166  "was  nevor  sold  to  Henry  Levis  & 
Co.,  but  was  reserved  by  the  Americus  In- 
vestment Co.,  the  petition  also  showing  that 
the  same  had  been  sold  by  the  Americus  In- 
vestment Ca  prior  to  the  date  of  [its]  deed 
to"  plaintiffs,  and  could  not  possibly  revert 
to  them  under  the  deeds  attached  to  their  pe- 
tition; and  (3)  that  said  petition  "does  not 
set  out  who  Levis  &  Co.  is."  By  consent  of 
the  parties,  the  Judge  of  the  lower  court  con- 
sidered the  demurrer  in  vacation.  After 
hearing  argument  thereon,  he  passed  an  or- 
der sustaining  the  first  and  second  grounds 
of  the  demurrer,  and  to  this  order  the  plain- 
tiffs excepted. 

It  may  be  assumed  from  the  pleadings  that 
the  plaintiffs  acquired  their  title  to  the  land 
in  question  with  notice  of  Whatever  rights 
the  defendant  company  had  under  the  writ- 
ing exhibited  and  alleged  to  have  been  made 
by  the  Americus  Investment  Company  to 
Ausley  and  Parrott  as  trustees.  It  may  also 
be  assumed  that  the  plaintiffs'  title  to  the 
lot  was  subject  to  whatever  Interest  therein 
the  defendant  company  claimed  under  that 
writing.  The  decision  of  the  case  therefore 
depends  upon  the  construction  to  be  given  to 
those  clauses  of  the  papers  attached  to  the 
petition  which  we  have  hereinbefore  quoted. 
According  to  the  great  weight  of  authority, 
the  defendant,  under  any  transfer  to  it  of  the 
interest  conveyed  by  the  writing  made  to 
Ausley  and  Parrott  as  trustees,  had  no  title 
to  the  timber  which  was  removed  from  the 
lot  after  the  expiration  of  the  time  men- 
tioned in  that  writing  within  which  the  tim- 
ber should  be  taken,  if  at  all,  from  the  land; 
that  is  to  say,  after  June  30,  1898.  See  the 
authorities  cited  in  Morgan  v.  Perkins,  91 
Ga.  353,  355,  21  S.  E.  674;  McRae  v.  Stillwell, 
Millen  &  Co.,  Ill  Ga.  65,  36  S.  E.  604,  55  L. 
R.  A.  526,  note  2.  And  it  necessarily  follows, 
we  think,  that  all  the  timber  remaining  on 
the  lot  after  that  date  reverted  to  and  be- 
came the  property  of  the  grantor,  the  Ameri- 
cus Investment  Company.  At  the  date  of 
the  deed  from  that  company  to  the  plaintiffs, 
only  two  years  of  the  period  limited  for  the 
removal  of  the  timber  had,  according  to.  the 
terms  of  the  grant  previously  made  to  Aus- 
ley and  Parrott,  trustees,  elapsed,  and  on 
that  date  the  Americus  Investment  Company 
did  not  own  this  timber.  Six  years  remained 
in  which  it  could  be  cut  and  removed  by 
them.  It  is  true  that  the  right  to  this  timber 
was  limited  as  to  time,  but  this  limitation, 
by  the  terms  of  the  writing  in  which  it  was 
stated,  only  had  the  effect  to  revest  in  the 
Americus  Investment  Company  the  title  to 
such  timber  as  remained  on  the  land  at  the 
expiration  of  the  term.  This  reversionary  in- 
terest in  the  Americus  Investment  Company 
did  not,  under  the  conveyance  made  to  the 
plaintiffs,  pass  into  them,  but  was  expressly 
excepted  or  reserved.  According  to  the  best 
definitions  which  we  can  find,  the  clause  In 
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that  deed  which  redted  that  all  timber  on 
the  land  which  had  been  prevlouBly  sold  was 
thereby  "reserved"  amounted  to  a  technical 
"exception."  See  2  DevUn  on  Deeds  (2d  Bd.) 
S§  979,  980,  989,  and  authorities  cited.  It  is 
to  be  noted  in  this  connection  that.  In  c<m- 
yeying  to  the  plaintiffs  the  property  describ- 
ed in  the  instrument  under  which  they  claim, 
the  Americus  Investment  Company  did  not 
in  its  deed  merely  recite  that  the  property 
was  sold  subject  to  the  rights  of  others  to 
whom  the  timber  privileges  had  previously 
been  conveyed,  bat  used  apt  language  indi- 
cating a  purpose  on  its  part  to  except  from 
the  operation  of  Its  grant  all  timber  which 
it  had  theretofore  sold  on  conditions  which 
gave  It  a  reversionary  interest  in  the  same. 
We  have  accordingly  reached  the  oondusion 
that,  under  the  averments  made  in  the  peti- 
tion, the  plaintiffs  did  not  show  a  right  to 
hold  the  defendant  to  account  for  its  alleged 
trespass.  This  being  so,  it  is  not  necessary 
for  us  to  undertake  to  pass  on  the  merits  of 
the  first  ground  of  the  defendant's  demurrer. 
Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  0.  J^  absent  on 
account  of  sickness. 


(UB  Oa.  539) 
BAYER,  Tax  OoUeetor,  v.  BROWN  et  aL, 

County  Com'rs. 
(Supreme  Court  of  Georgia.    Feb.  16,  1904.) 

APPBAI.-RSVIEW~QUESTIONS  OF  FACT— REC- 
ORD —  CONSTITUTIONALITY  OF  STATUTE  — 
COUNTY  COMMISSIONERS  —  TITL.B  OF  ACT- 
STATUTES— REPEAL—AMENDMENT— TAX  COL- 
LECTOR—INJUNCTION. 

1.  The  disputed  questions  of  fact  in  this  case 
cannot  be  considered  by  this  court,  as  the  evi- 
dence submitted  upon  the  trial  iu  the  court  be- 
low is  neither  incorporated  in  the  bill  of  excep- 
tions, nor  sent  up,  as  a  part  of  the  record,  m 
a  brief  of  evidence  approved  and  made  a  part 
of  the  record  by  the  trial  judge. 

2.  Affidavits  and  documents  offered  in  evi- 
dence and  ruled  out.  and  amendments  to  plead- 
ings offered  and  disallowed,  form  no  part  of 
tbe  record  of  a  case,  and  cannot  be  sent  up  to 
tbis  court  as  such. 

3.  A  mere  general  allegation  that  an  act  of 
the  Legislature  is  unconstitutional  because  of 
the  presence  therein  of  a  designated  provision, 
without  calling  attention  in  any  way  to  the  par- 
ticular i)rovision  of  the  Constitution  with  which 
It  is  claimed  that  It  conflicts,  is  too  vague  and 
indefinite  to  invoke  a  decision  upon  the  validity 
of  the  statute. 

4.  The  act  of  July  80,  1008  (Acts  1908,  Ow 
332),  amendatory  of  the  act  of  December  20, 
1900  (Acts  1900,  p.  168),  creating  a  board  of 
commissioners  for  the  county  of  Douglas,  does 
not  violate  that  provision  of  the  Constitution 
which  prohibits  the  passage  of  any  statute  con- 
taining matter  different  from  that  which  Is  ex- 
pressed in  the  title  thereof. 

5.  An  allegation  that  a  given  statute  is  un- 
constitutional, in  that  it  violates  the  constitu- 
tional provision  which  prohibits  the  passage  of 
a  special  law  in  any  case  for  which  provision 
has  been  made  by  an  existing  general  law, 
which  fails  to  point  out  the  general  law  which 
is  claimed  to  cover  the  same  subject  as  such 
statute,  presents  no  question  for  decision  by  a 
court. 

0.  The  above-mentioned  act  of  July  80,  1908, 
did  not  repeal  the  act  which  it  purported  to 
amend. 


7.  An  act  creating  an  office  may  be  amended 
by  completely  changing  the  powers  and  duties 
appertaining  thereto,  without  destroying  the  of- 
fice or  removing  therefrom  the  person  who  is 
lawfully  filling  the  same. 

8.  Tbe  act  of  July  30,  1908,  in  question,  went 
into  effect  upon  its  passage,  except  in  .so  far 
as  it  provided  for  a  change  in  the  number  of 
members  of  which  the  board  of  county  commis- 
sioners should  consist. 

9.  Under  the  powers  conferred  upon  them  by 
the  act  of  July  80,  1908,  the  county  commis- 
sioners of  Douglas  county  have  authority  to 
bring  the  tax  collector  of  that  county  to  a  set- 
tlement of  his  accounts  with  the  county. 

10.  This  authority  is  not  confined  to  matters 
in  the  tax  collector'e  office  which  have  arisen 
since  that  act  was  passed,  but  embraces  any 
accounts  of  sudi  offlo^r  which  have  not  been 
lawfully  settled. 

11.  Whether  or  not  the  board  of  conntv  com- 
missionen  have  the  power  to  punish  the  tax 
collector  for  contempt  for  a  failure  or  refusal 
on  his  part  to  appear  before  the  board  with  the 
books,  receipts,  etc.,  appertaining  to  his  office, 
after  being  notified  to  do  so,  the  fact  that  the 
commissioners  threatened  to  impose  sudi  fine 
upon  him  affords  no  reason  for  enjoining  them 
from  so  doing.  If  they  have  no  such  power,  and 
should  impose  a  fine  upon  him  and  attempt  to 
collect  it,  his  remedy  at  law  is  ample.  ; 

(Syllabus  by  the  Court.)  ' 

Error  from  Superior  Court,  Douglas  Coun- 
ty; A.  L.  Bartlett,  Judge 

Action  by  W.  A.  Sayer,  tax  collector, 
against  J.  W.  Brown  and  others,  county  com- 
missioners. Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

J.  S.  James  and  Roberts  &  Hutcheson,  for 
plaintiff  in  error.  W.  A  James  and  J.  D. 
Kilpatrick,  for  defendantF  in  error. 

FISH,  P.  J.  In  considering  tbis  case  we 
are  necessarily  confined  to  tbe  pleadings  and 
such  facts  as  tbe  allegations  on  the  one  side 
and  the  admissions  on  tbe  otber  establish, 
as  there  is  not  a  particle  of  tbe  evidence 
which  was  introduced  in  tbe  trial  court,  nor 
of  that  which  it  is  alleged  was  offered  and 
erroneously  ruled  out,  properly  before  us. 

1.  An  attempt  has  been  made  to  send  up, 
as  parts  of  tbe  record,  both  the  evidence  in- 
troduced and  the  evidence  alleged  to  have 
been  erroneously  rejected.  Tbere  is  nothing 
to  Identify  any  of  it  as  evidence  wbicb  was 
introduced  or  offered  upon  the  trial  of  tbe 
case.  Tbe  trial  Judge  simply  certifies  that 
tbe  bill. of  exceptions  "is  true,  and  contains 
and  specifies  all  of  tbe  evidence,  and  speci- 
fies all  of  the  record  material  to  a  clear  un- 
derstanding of  the  errors  complained  of." 
No  evidence  whatever  is  contained  in  the  bill 
of  exceptions,  and  not  an  affidavit  or  docu- 
ment sent  up  as  a  part  of  the  record  is 
identified  by  the  Judge  as  evidence  introdu- 
ced, or  evidence  offered,  at  the  hearing.  Civ. 
Code,  S  6528,  provides:  "If  the  case  is  not 
one  in  which  a  Judgment  on  a  motion  for 
new  trial  is  to  be  reviewed,  the  plaintiff  in 
error  •  •  •  shall  incorporate  In  the  bill 
of  exceptions  a  brief  of  so  much  of  the  writ- 
ten and  oral  evidence  as  is  material  to  a  clear 
understanding  of  the  errors  complained  of. 
and  shall  specify  therein  such  portions  of  tbe 
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record  as  are  material  to  anch  understand- 
ing," Section  5629  provides:  "If  the  plain- 
tiff in  error  shall  so  elect,  he  may  have  such 
brief  of  so  much  of  the  evidence  as  is  neces- 
sary to  a  clear  understanding  of  the  errors 
complained  of,  approved  by  the  Judge,  and 
made  a  part  of  the  record  and  sent  up  by 
the  clerk  as  a  part  thereof,  rather  than  have 
the  same  incorporated  in  the  bill  of  excep- 
tions." Neither  of  these  methods  of  having 
the  evidence  which  was  introduced  upon  the 
hearing  of  the  case  sent  up  to  this  court  was 
adopted  by  the  plaintiff  in  error.  No  brief 
of  the  evidence  was  incorporated  in  the  bill 
of  exceptions,  nor  was  any  brief  thereof  ap- 
proved by  the  trial  Judge  and  made  a  part 
of  the  record.  Instead  of  pursuing  either  of 
these  methods,  the  plaintiff  in  error  simply 
specifies,  as  parts  of  the  record  necessary 
to  a  clear  understanding  of  the  case,  various 
affidavits,  and  the  clerk  sends  up  what  pur- 
port to  be  copies  of  such  affidavits.  As 
these  affidavits  were  no  part  of  the  record 
originally,  and  were  not  made  such  by  the 
judge  in  the  way  provided  by  law,  the  clerk 
could  not  send  them  up  as  such.  There  is 
nothing  whatever  which  legally  informs  this 
court  that  they  were  ever  used  upon  the 
hearing  of  the  case.  Indeed,  we  may  add 
that  the  plaintiff  in  error  does  not,  in  his 
bill  of  exceptions,  allege  that  they  were  so 
used,  but  contents  himself  with  simply  speci- 
fying them  as  parts  of  the  record  to  be  sent 
up  by  the  clerk.  Hancock  v.  McNatt,  116 
Ga.  297,  42  S.  B.  525,  and  dt 

2.  Affidavits  and  documents  offered  in  evi- 
dence and  ruled  out  by  the  Judge  form  no 
part  of  the  record,  nor  could  they  form  any 
part  Qt  a  brief  of  the  evidence  upon  which 
the  case  was  tried.  They  should  have  been 
incorporated  in  the  bill  of  exceptions.  Be- 
sides, assignments  of  error  upon  the  rejec- 
tion or  admission  of  evidence  cannot  be  con- 
sidered when  they  do  not  set  out  the  evi- 
dence rejected  or  admitted.  As  this  has  been 
often  decided,  we  simply  cite  the  following 
cases:  Benton  v.  Baxley,  90  Ga.  297,  16  S. 
E.  820;  W.  TJ.  Telegraph  Co.  v.  Michelson, 
94  Ga.  436,  21  S.  B.  169.  If  it  was  the  inten- 
tion of  the  plaintiff  in  error  to  assign  error 
upon  the  ruling  of  the  court  in  reference  to 
the  amendment  referred  to  in  the  bill  of  ex- 
ceptions as  having  been  offered  and  disal- 
lowed, he  failed  to  do  so;  and,  even  if  he 
had  assigned  error  upon  such  ruling,  the  as- 
signment could  not  have  been  considered,  be- 
cause the  proposed  amendment  is  neither  set 
out  in  the  bill  of  exceptions  nor  attached 
thereto  as  an  exhibit,  but  is  sought  to  be 
brought  up  in  the  record,  of  which  it  formed 
no  part  Sibley  v.  Mutual  Reserve  Fund  Life 
Association,  87  Ga.  738,  13  S.  B.  838;  Bar- 
nett  V.  Railway  Co.,  87  Ga.  767,  13  S.  B. 
904;  Moore  r.  Guyton,  110  Ga.  330,  35  S.  B. 
339. 

8.  The  main  contention  of  the  plaintiff  In 
error  Is  that  the  persons  claiming  to  be  the 
county  commissioners  of  Douglas  county  and 


acting  as  such  are  doing  wo  without  any  au- 
thority of  law;  that  the  ofltces  which  they 
claim  to  fill  have  no  legal  existence  in  Doug- 
las county.  This  contention  Is  based  upon 
the  alleged  unconstitutionality  of  the  statute 
under  which  they  were  elected  and  the  stat- 
ute from  which  tiiey  claim  to  derive  the 
power  and  authority  which  they  seek  to  ex- 
ercise. These  statutes  are  the  act  of  De- 
cember 20,  1900  (Acts  1900,  p.  16$,  creating 
a  board  of  county  commissionera  for  the 
county  of  Douglas,  and  the  act  of  July  30, 
1903  (Acts  1903,  p.  332),  amendatory  there- 
of; the  commissioners  having  been  elected 
under  the  provisions  of  the  original  act,  and 
claiming  the  powers  conferred  by  the  amend- 
atory act  In  the  petition  filed  by  the  plain- 
tiff each  of  these  acts  was  alleged  to  be  un- 
constitutional and  void,  but  in  the  brief  of 
his  counsel  filed  in  this  court  no  allusion  is 
made  to  the  alleged  unconstitutionality  of  the 
original  act,  the  whole  argument  upon  the 
constitutional  Question  being  directed  against 
the  amendatory  act  We  might,  therefore, 
treat  the  allegation  as  to  the  invalidity  of 
the  act  of  1900  as  having  been  abandoned. 
It  might  well  have  been  abandoned,  as  it 
was  not  made  in  such  a  way  as  to  present 
any  question  for  determination  by  the  court 
The  petition  alleged  that  this  act  was  un- 
constitutional because  of  the  presence  there- 
in of  certain  provisions,  but  failed  to  allege 
or  indicate  wherein  the  presence  of  such  pro- 
visions renders  the  statute  unconstitutional. 
A  mere  general  allegation  that  an  act  of  the 
Legislature  is  unconstitutional,  without  call- 
ing attention  in  any  way  to  the  particular 
provisions  of  the  Constitution  with  which  it 
is  claimed  it  confilcts,  is  too  vague  and  in- 
definite to  invoke  a  decision  of  the  court  up- 
on the  validity  of  the  statute.  Jones  v.  Oem- 
ler,  110  Ga.  202,  35  S.  B.  375;  Savannah  RaU- 
way  Co.  y.  Hardin,  110  Ga.  437,  438,  35  S. 
B.  681;  Laffltte  v.  Burke,  113  Ga.  1000,  39 
S.  B.  433. 

•  4.  One  ground  upon  which  the  constitution- 
ality of  the  act  of  July  30,  1903,  is  attacked 
is  that  "it  sets  out  matter  In  the  body  of  the 
bill  that  is  not  referred  to  in  the  title  to 
the  act  nor  in  any  way  covered  thereby .'* 
The  titie  of  this  act  is  as  follows:  "An  act 
to  amend  an  act  creating  a  board  of  county 
commissioners  for  the  county  of  Douglas,  de- 
fining their  duties,  etc.,  approved  December 
20,  1900,  by  providing  for  the  monthly  meet- 
ings of  said  board  of  commissioners  for  the 
transaction  of  county  business,  by  reducing 
the  number  of  said  board  from  five  to  three, 
and  by  more  particularly  describing  the  pow- 
er, jurisdiction,  duty,  authority  of  said  board 
of  commissioners,  and  for  other  purposes." 
In  support  of  the  contention  that  the  body 
of  the  act  contains  matter  different  from  thnt 
which  is  expressed  in  its  titie,  it  is  cont^id- 
ed  that  the  title  of  the  act  is  to  amend  the 
act  of  December  20,  1900,  while  the  body  of 
the  act  repeals  "all  the  essential  parts"  of 
that  act,  and  substitutes  therefor  "other  leg- 
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islation,  not  referred  to  anywhere  in  the  title 
of  the  amending  act"  In  other  words,  the 
gist  of  the  contention,  as  we  understand  it, 
is  that  the  change  wrought  in  the  original 
act  hy  the  amendatory  act  is  so  great  as  to 
practically  destroy  the  original  act,  and 
sut>stitute  entirely  new  and  different  legis- 
lation for  it,  and  that  this  cannot  be  done 
by  an  act  the  title  of  which  declares  it  Is 
an  act  to  amend  the  existing  act  We  need 
not  stop  to  inquire  whether  the  act  of  1903, 
with  Its  present  title,  would  be  constitutional 
if  the  effect  of  its  provisions  was  to  wholly 
repeal  the  act  of  1900  which  it  purports  to 
amend,  for  it  is  very  clear  that  it  did  not 
repeal  the  act  of  1900,  even  by  implication. 
It  did  not  abolish  the  board  of  county  com- 
missioners created  by  the  act  of  1900,  nor  In- 
terfere with  the  teniure  of  office  of  the  com- 
missioners elected  under  that  act,  nor  change 
the  terms  of  office  of  the  county  commission- 
ers, or  the  times  when  or  the  manner  in 
which  they  should  be  elected.  All  these  mat- 
ters, and  others  which  need  not  be  mention- 
ed, were  left  as  in  the  original  act;  and  we 
shall  presentiy  see  that  the  contention  that 
the  original  act  was  repealed  because  the 
amendatory  act  declared  that  section  1  of 
the  original  act,. which  section  provided  for 
the  creation  of  the  board  of  commissioners, 
and  section  10  thereof,  which  defined  their 
duties,  should  be  stricken,  is  without  merit 
It  is  true  that  the  amendatory  act  does  work 
a  radical  and  sweeping  change  in  the  orig- 
inal act  By  the  original  act  the  board  of 
county  commissioners  was  merely  an  advis- 
ory body  to  the  ordinary  as  to  designated 
county  matters,  and  had  no  original  Juris- 
diction whatever,  while  by  the  amendatory 
act  the  board  is  given  exclusive  Jurisdiction 
as  to  these  and  as  to  other  matters  not  cov- 
ered by  the  original  act  But  though  an 
amendatory  act  may  radically  change  the 
provisions  of  the  act  which  it  amends,  this 
does  not  render  it  obnoxious  to  that  consti- 
tutional provision  which  prohibits  th^  pas- 
sage of  an  act  which  contains  matter  differ- 
ent from  that  which  is  expressed  in  its  title. 
Whether  It  does  or  does  not  violate  this  pro- 
vision of  the  CJonstitution  must  be  deter- 
mined, not  by  the  extent  to  which  it  changes 
the  original  act,  but  by  a  comparison  of  its 
statutory  contents  with  the  scope  of  its  title. 
If  its  provisions  are  fairly  covered  by  Its  title, 
it  is  not  unconstitutional  because  those  provi- 
sions may  radically  change  the  statute  which 
it  amends. 

In  determining  whether  an  amendatory 
statute  contains  matter  different  from  that 
which  is  expressed  in  its  title,  the  title  of 
the  original  statute  may  be  considered  when, 
as  in  the  present  instance,  it  is  recited,  or 
substantially  set  forth,  in  the  title  of  the  later 
act  as  it  thereby  becomes  a  part  of  the  title 
o^  the  latter;  and  whatever  is  within  the 
scope  of  the  title  of  the  original  act  is  with- 
in the  scope  of  the  title  of  the  amendatory 
act  unless  the  title  of  the  latter  is  otherwise 


so  limited  and  restricted  as  to  forbid  such  a 
construction.  Newman  v.  State,  101  Ga.  534, 
28  S.  B.  1005,  and  citations;  Dallis  v.  Griffin, 
117  Ga.  408,  43  S.  B.  758.  Indeed,  this  court 
decided  in  Alberson  v.  Hamilton,  82  Ga.  30,  8 
S.  B.  869,  that  *«where  the  title  of  a  third 
statute  is  to  amend  a  second,  and  the  object 
of  the  second  was  to  amend  the  first  the  ti- 
tle of  the  third  Is  broad  enough  to  compre- 
hend the  whole  subject-matter  of  the  first 
and  second."  The  original  act  was  entitled 
"An  act  to  provide  for  the  creation  of  a  board 
of  county  commissioners  for  the  county  of 
Douglas,  and  to  define  their  duties,  and  for 
the  purposes  therein  stated."  There  is  noth- 
ing in  the  amendatory  act  which  is  not  ger- 
mane to  the  creation  of  a  board  of  county 
commissioners  for  the  county  of  Douglas  and 
the  definition  of  their  duties.  The  confer- 
ring upon  the  commissioners  exclusive  juris- 
diction and  control  over  specified  county  mat- 
ters devolves  upon  them  the  duty  of  exercis- 
ing such  jurisdiction  and  control;  and  a 
definition  of  their  powers  and  jurisdiction  is 
a  definition  of  their  duties.  "As  the  duties 
may  be  defined  without  limit,  any  duty  defin- 
ed is  necessarily  within  the  scope  of  the  title 
and  embraced  in  the  subject-matter."  Church- 
ill V.  Walker,  68  Ga.  686.  When  to  this  it  is 
added  that  the  title  of  the  amendatory  act 
declares  its  purpose  to  be,  not  only  to  amend 
an  act  with  the  title  which  we  have  been 
considering,  but  to  more  particularly  describe 
"the  power,  Jurisdiction,  duty,  and  authority 
of  said  board  of  commissioners,"  it  seems  su- 
perfiuous  to  say  that  the  title  of  the  amenda- 
tory act  carried  full  notice  of  a  purpose  to 
deal  with  the  power.  Jurisdiction,  and  author- 
ity of  the  county  commissioners,  and  that  any 
provision  with  reference  thereto  would  be 
covered  by  the  title. 

5.  Another  ground  upon  which  the  act  of 
1903  is  alleged  to  be  unconstitutional  is  that  It 
is  a  "violation  of  that  clause  in  the  state  Con- 
stitution which  is  set  forth  in  section  5732, 
Civ.  Code  Ga.  1895,  ♦  ♦  •  which  pro- 
vides, *No  special  law  shall  be  enacted  in  any 
case  for  which  provision  has  been  made  by  an 
existing  general  law/  etc.;  for  petitioner  says 
there  were  existing  general  laws  of  this  state 
covering  the  subject  of  said  act,  especially 
section  10,  and  for  all  the  subject  covered 
by  said  section  10  provisions  had  been  made 
♦  •  ♦  by  existing  general  laws  in  this 
state."  The  question  here  sought  to  be  made 
was  not  properly  presented  to  the  court  be- 
low, and  hence  is  not  properly  before  this 
court;  for  the  petition  fails  to  state  or  In- 
dicate what  general  laws  are  claimed  to  cov- 
er the  subjects  dealt  with  by  section  10  of 
the  act  in  question.  If  the  question  had 
been  properly  presented,  we  apprehend  the 
contention  of  the  petitioner  could  not  have 
been  sustained.  Const  art  6,  §  19.  par.  1  (Civ. 
Code  1895,  i  5879),  provides:  "The  General 
Assembly  shall  have  power  to  provide  for 
the  creation  of  county  commissioners  in  such 
counties  as  may  require  them,  and  to  define 
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tbeir  duties.**  There  !•  no  genezal  law  npon 
the  subject  of  the  powers,  duties,  and  juris- 
diction of  county  commissioners,  and,  as  was 
said  by  the  present  Chief  Justice  in  CJounty 
of  Pulaski  y.  Thompson,  83  Ga.  274,  9  S.  E. 
1065,  the  Constitution  does  not  require  the 
Legislature  to  pass  a  general  law  defining 
the  duties  and  powers  of  county  commission- 
ers. It  was  held  in  that  case  that  "the  Leg- 
islature has  the  power  to  pass  separate  and 
distinct  acts  for  any  counties  which  require 
county  commissioners;  and  it  is  not  neces- 
sary that  these  acts  shall  be  uniform  in  their 
operation  in  all  such  counties."  Id^  83  Ga. 
270,  9  S.  B.  1065. 

The  petition  further  alleged  that  the  act  of 
1903  "is  void  wherein  it  provides  for  the  can- 
cellation of  tax  fi.  fas.,"  because  "there  is  a 
general  law  of  this  state  making  provisions 
in  such  cases  and  fully  covering  the  subject 
therein  stated,  and  that  provision  is  uncon- 
stitutional for  the  reason  above  stated."  It 
also  alleged  that  the  part  of  this  act  which 
provides  that  the  board  of  commissioners 
shall  have  the  power  to  declare  the  office  of 
county  treasurer  or  the  office  of  tax  collect- 
or vacant,  "under  the  conditions  therein  nam- 
ed, is  void  and  violates  the  Constitution  of 
Georgia,  because  the  p^vision  in  relation  to 
the  removal  of  such  officers  ♦  •  •  was,  at 
the  time  of  the  passage  of  the  act,  covered 
by  provisions  in  the  laws  of  this  state  in  the 
General  Statutes  thereof."  Neither  of  these 
allegations  presented  any  question  for  deter- 
mination by  the  court,  as  they  each  failed  to 
point  out  what  general  law  was  claimed  to 
cover  the  subject  dealt  with  in  the  portion 
of  the  act  alleged  to  be  unconstitutional. 
Even  if  both  of  these  provisions  of  the  act 
were  unconstitutional,  the  validity  of  the 
whole  act  would  not  be  affected,  but  these 
particular  provisions  thereof  would  simply 
be  nugatory. 

6.  Another  allegation  of  the  petition  is 
that  the  act.  of  1903  really  repealed  the  act 
of  1900,  which  it  purported  to  amend,  and 
therefore  the  defendants,  who  were  elected 
as'  county  commissioners  under  the  provi- 
sions of  the  act  of  1900,  went  out  of  office 
upon  the  passage  of  the  act  of  1903.  From 
the  brief  of  counsel  for  the  plaintiff  in  error 
it  appears  that  this  contention  is  based  npon 
the  fact  that  the  act  of  1903  provides  that 
section  1  of  the  original  act  shall  be  stricken 
out  and  certain  matter  enacted  in  lieu  there- 
of, and  that  a  similar  provision  is  made  in 
reference  to  section  10  of  the  original  act; 
section  1  providing  for  the  creation  of  a 
board  of  county  commissioners,  and  section 
10  defining  their  duties.  Even  if  section  1 
of  the  act  of  1900  were  stricken  therefrom 
and  nothing  substituted  in  its  stead,  it  would 
seem  that  section  2  of  that  act  would  be  suf- 
ficient to  create  a  board  of  county  commis- 
sioners for  the  county  of  Douglas;  but,  a^de 
from  this,  a  sufficient  reply  to  the  above  con- 
tention, 80  far  as  it  is  based  upon  the  alleged 


repeal  of  section  1  of  the  original  act,  is  that 
the  section  substituted  therefor  expressly 
provided  that  the  commissioners  in  office 
when  the  amendatory  act  was  passed  should 
remain  in  office  until  the  expiration  of  theii* 
terms,  so  that  whatever  powers  were  con- 
ferred upon  the  board  of  commissioners  by 
the  amendatory  act  were  conferred  upon  the 
board  as  it  was  then  constituted.  Another 
complete  reply  is  that  abrogation  and  substi- 
tution were  simultaneous,  the  section  creat- 
ing the  board  of  commissioners  being  simul- 
taneously stricken  and  re-enacted.  No  con- 
ceivable interval  of  time  elapsed  between 
the  repeal  and  the  substitution;  hence  the 
board  of  commissioners  never,  for  a  single 
instant  ceased  to  exist  It  has  been  often 
held  that  where  one  statute  expressly  de- 
clares that  an  existing  statute  is  repealed, 
and  at  the  same  time  re-enacts  its  provisions, 
or  declares  that  a  portion  of  another  statute 
is  repealed  and  re-enacts  such  portion  there- 
of, the  re-enactment  neutralizes  the  repeal, 
so  far  as  the  old  law  is  continued  in  force. 
The  old  law  operates  without  interruption, 
where  the  re-enactment  takes  effect  at  the 
same  time  as  the  repeal.  Suth.  St.  Const  § 
134;  Fullerton  v.  Spring,  3  Wis.  667;  Laude 
V.  Chicago  By.  Co.,  33  Wis,  640;  Glentz  v. 
State,  38  Wis.  549;  Scheftels  v.  Tabert  46 
Wis.  439.  1  N.  W.  156;  Middleton  v.  New  Jer- 
sey R.  Co.,  26  N.  J.  Bq.  269;  Merkle  v.  Ben- 
nington, 68  Mich.  133,  35  N.  W.  846;  Alex- 
ander V.  Big  Rapids,  70  Mich.  224,  38  N.  W. 
227;  Moore  v.  Kenockee,  75  Mich.  332,  42 
N.  W.  944,  4  L.  R.  A.  555;  Wright  v.  Oakley, 
6  Mete.  (Mass.)  400,  406;  United  Hebrew 
Ass'n  V.  Benshimol,  130  Mass.  325;  Skyrme 
V.  Occidental  Mill  Co.,  8  Nev.  219;  Capron 
V.  Strout  11  Nev.  304;  State  ex  reL  Birdsey 
V.  Baldwin,  45  Conn.  135.  It  is  true  that  the 
new  section  substituted  for  the  old  changed 
the  number  of  niembers  of  the  board  of  com- 
missioners from  five  to  three;  but,  as  it  de- 
clared that  the  change  was  not  to  "go  Into 
effect  until  after  the  expiration  of  the  term 
of  office  of  each  of  the  present  members  of 
the  board  as  now  constituted,"  the  same 
board  of  five  members,  composed  of  the  same 
persons,  continued  to  exist 

7.  Putting  the  contention  of  counsel  toe  the 
plaintiff  in  error,  in  reference  to  the  effect  of 
the  repeal  of  section  10  of  the  original  act  in 
its  strongest  light.  It  Is  this:  that  inasmuch 
as  that  section  alone  defined  the  duties  of 
the  commissioners,  when  it  was  repealed  the 
whole  of  the  act  of  which  it  formed  a  part 
went  with  it  What  the  effect  upon  the  orig- 
inal act  would  have  been  if  the  amendatory 
act  had  left  the  commissionerB  with  no  pub- 
lic duties  to  perform  we  need  not  inquire^  for 
it  did  not  do  so.  In  this  instance,  as  In  the 
other,  abolition  and  substitution  were  simul- 
taneous, so  that  there  was  never  a  moment 
when  the  duties  of  the  commissionen  were 
not  defined.  An  act  creating  an  office  may 
be  amended  by  completely  changing  the  pow 
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era  and  duties  appertaining  thereto,  without 
destroying  the  office,  or  removing  therefrom 
the  person  who  is  filling  it 

8w  The  contention  that  the  act  of  1008  does 
not  go  into  effect  until  January  1,  1905,  is  so 
obviously  without  merit  as  hardly  to  require 
discussion.  The  contention  is  based  upon  the 
provision  therein  that  the  change  made  in 
section  1  of  the  original  act  "shall  not  go  in- 
to effect  until  after  the  expiration  of  the  term 
of  office  of  each  of  the  present  members  of 
the  board  as  now  constituted."  The  change 
referred  to  was  in  the  number  of  members  of 
which  the  board  should  consist,  section  1  of 
the  original  act  providing  for  a  board  of  five 
members,  and  section  1  of  the  act  as  amend- 
ed providing  for  a  board  of  three  members. 
It  was  this  change,  and  this  change  alone, 
which  was  not  to  go  into  effect  until  the  time 
stipulated. 

0.  As  the  act  of  July  30,  1903,  is  not  un- 
constitutional, it  follows  that  the  commis- 
sioners of  Douglas  county  have  lawful  au- 
thority to  call  upon  the  tax  collector  of  that 
county  for  a  settlement  of  his  accounts  with 
the  county.  Section  10  of  the  act  declares 
that  the  board  of  commissioners  shall  have 
exclusive  Jurisdiction  and  control  'In  super- 
vising the  tax  collector's  and  receiver's 
books,  and  allowing  the  insolvent  lists  for 
said  county;  in  settling  all  claims  against 
the  county,  examining  and  auditing  all  claims 
or  accounts  of  officers  having  the  care,  man- 
agement, keeping,  collecting,  or  disburse- 
ments of  money  belonging  to  the  county  or 
appropriated  for  its  use  and  benefit,  and 
bringing  such  officers  to  a  settlement" 

10.  The  contention  that  the  act  of  1903  is 
not  retroactive  Is  sound,  but  the  contention 
that,  because  it  is  not  retroactive,  the  county 
commissioners  have  no  authority  to  call  upon 
the  tax  collector  for  a  settlement  of  his  ac- 
counts for  the  year  1902,  is  unsound.  It  may 
be  admitted  that  before  the  passage  of  this 
act  the  ordinary  of  the  county  alone  had  au- 
thority to  bring  the  tax  collector  to  a  set- 
tlement of  his  accounts  for  the  year  1902; 
but  it  does  not  follow  from  this  that  the  ordi- 
nary, after  the  passage  of  that  act,  had  such 
authority.  His  authority  in  the  matter  was 
taken  away  by  the  act  and  conferred  upon 
the  county  commissioners.  It  does  not  make 
the  act  retroactive  to  hold  that  it  gives  the 
county  commissioners  authority  to  bring  the 
tax  collector  to  a  settlement  of  accounts 
which  came  4nto  existence  before  such  au- 
thority was  conferred  upon  them,  and  when 
It  existed  in  the  ordinary.  The  power  of 
the  county  commissioners  to  bring  the  col- 
lector to  a  settlement  with  the  county  de- 
pends, not  upon  whether  the  acts  of  the  col- 
lector to  be  brought  under  review  were  per- 
formed before  such  power  was  conferred  up- 
on the  commissioners,  but  upon  the  question 
whether  or  not  the  collector  had  lawfully 
settled  the  accounts  involved  with  the  ordi- 


nary before  Jurisdiction  of  the  matter  was 
conferred  upon  the  board  of  commissioners. 
The  tax  collector  does  not  allege  that  prior 
to  the. passage  of  the  act  of  1903  he  settled 
his  accounts  for  the  year  1902  with  the  ordi- 
nary, but  he  alleges  that  the  ordinary  alone 
now  has  authority  to  call  upon  him  to  do  so, 
and  avers  his  willingness  to  submit  to  such 
officer  "his  books,  receipts,  and  other  vouch- 
ers or  papers  pertaining  to  his  office,  for  in- 
spection, and  to  fully  settle  and  account  for 
every  dollar  and  cent  that  may  have  come 
into  his  hands  as  tax  collector."  If,  as  his 
petition  clearly  indicates,  he  has  not  settled* 
his  accounts  for  the  year  1902  with  the  prop- 
er county  official,  then  the  county  commis- 
sioners have  the  authority  to  require  him  to 
come  to  such  a  settlement  with  them.  The 
ordinary  now  has  no  such  authority,  for  his 
Jurisdiction  in  the  matter  terminated  upon 
the  passage  of  the  act  of  1903,  which  gave 
exclusive  Jurisdiction  in  all  such  matters  to 
the  board  of  county  commissioners. 

11.  Undoubtedly,  the  board  of  commission- 
ers, when  sitting  as  a  court,  has  the  power 
to  punish  for  contempt.  The  aot  Itself  pro- 
vides "that  said  board  of  commissioners  shall 
have  the  same  power  and  authority  to  pun- 
ish for  contempt  of  their  court  as  other 
courts  of  said  county."  Whether  or  not  the 
board  of  commissioners  has  the  power  to 
punish  the  tax  collector  for  contempt  because 
of  a  failure  on  his  part  to  comply  with  a 
notice  to  appear  before  the  board  with  the 
books  and  papers  appertaining  to  his  office, 
it  is  not  necessary  to  determine.  It  does  not 
appear,  either  from  the  notice  served  upon 
him  or  from  any  allegation  in  his  petition, 
that  the  commissioners  contemplate  punish- 
ing him  for  the  alleged  contempt  otherwise 
than  by  a  fine  of  $25.  If  they  have  such 
power,  then  of  course  he  is  not  entitled  to 
an  injunction  to  prevent  their  exercising  it. 
If  they  have  no  such  power,  then,  if  they  do 
impose  a  fine  upon  him,  he  can  refuse  to 
pay  it,  and,  if  an  attempt  is  made  to  collect 
It  by  the  issuance  and  levy  of  an  execution 
upon  his  property,  he  can  Interpose  an  affi- 
davit of  illegality  and  prevent  the  collection 
of  the  fine.  So  in  neither  event  would  he  be 
entitled  to  an  injunction.  For  remedies  which 
th^  law  clearly  provides  for  a  case  in  which 
a  tax  collector  or  county  treasurer  fails  or 
refuses  "to  render  an  account  of  [his]  official 
actings  and  doings  respecting  the  county  tax 
and  funds,"  etc.,  "after  being  notified  so  to 
do  by  the  proper  officer  or  officers,"  see  Pol. 
Code  1895,  §  419.  Whether  these  remedies 
are  exclusive  or  not  need  not  now  be  decided. 

It  is  very  clear  that,  under  the  case  pre- 
sented by  this  record,  the  plaintiff  was  not 
entitled  to  the  extraordinary  relief  for  which 
he  prayed. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  0.  J.,  absent  on 
account  of  sickness. 
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DOUGLAS  COUNTY  t.  SAYBR,  Tax 

Collector. 

(Supreme  Court  of  Georgia.    Feb.  16;  1904.) 

APPBALr-RBVIKW. 

1.  Irrespectiye  of  the  question  whether  the  pe- 
titioner in  the  court  below  would  have  been  en- 
titled to  an  injunction  upon  proof  of  the  facts 
alleged  in  its  petition,  the  judgment  must  be 
affirmed,  for  the  simple  reason  that  the  evi- 
dence upon  which  the  case  was  tried  is  not  be- 
fore this  court.  No  evidence  is  incorporated  in 
the  bill  of  exceptions,  nor  is  there  before  us 
any  brief  of  evidence,  approved  by  the  trial 
juage  and  made  a  part  of  the  record. 

(Syllabus  by  the  Ck>urt.) 

Brror  from  Superior  Court*  Douglas  Coun- 
ty; A.  U  Bartlett,  Judge. 

Action  by  W.  A.  Sayer,  tax  collector, 
against  Douglas  county.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

W.  A.  James  and  J.  D.  Kilpatrick,  for 
plaintiff  in  error.  J.  S.  James  and  Boberts 
&  Hutcheson,  for  defendant  in  error. 

FISH,  P.  J.  Irrespective  of  the  question 
whether  the  petitioner  In  the  court  below 
would  hay&  been  entitled  to  an  Injunction 
upon  proof  of  the  facts  alleged  in  its  peti- 
tion, the  judgment  must  be  affirmed,  for  the 
simple  reason  that  the  evidence  upon  which 
the  case  was  tried  is  not  before  this  court 
No  evidence  is  Incorporated  in  the  bill  of 
exceptions,  nor  is  there  before  us  any  brief 
of  evidence,  approved  by  thre  trial  judge  and 
made  a  part  of  the  record.  The  plaintiff  in 
error  has  specified,  as  part  of  the  record  ma- 
terial to  a  clear  understanding  of  the  errors 
complained  of,  "the  brief  of  evidence  spec- 
ified in  the  cross-bill  of  exceptions,"  with  the 
statement  that  it  need  not  be  sent  up  except 
in  that  part  of  the  record;  and  the  clerk  has 
sent  up,  with  the  record  accompanying  the 
"cross-bill  of  exceptions,"  what  purport  to  be 
copies  of  certain  affidavits  and  documents, 
which  form  no  part  of  a  brief  of  evidence 
approved  by  the  trial  judge,  and  none  of 
which  is  even  verified  by  him  as  having  been 
introduced  in  evidence  at  the  hearing.  We 
suppose  they  were  sent  up  by  the  clerk  be- 
cause they  were  specified  by  one  of  the  par- 
ties to  the  case  as  parts  of  the  record  mate- 
rial to  a  clear  understanding  of  the  errors 
complained  of.  They  could  not  become  pHrts 
of  the  record  by  being  so  specified,  and  hence 
the  clerk  had  no  authority  to  treat  them  as 
such,  and  to  thus  transmit  them  to  this  court 
Sayer  v.  Brown  (Ga.)  4C  S.  B.  649,  and  dt 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  G.  J.,  absent  on 
account  of  sickness. 

(lid  Ga.  660) 

SAYBB,  Tax  Collector,  v.  DOUGLAS  COUN- 
TY et  al. 
(Supreme  Court  of  Georgia.    Feb.  10,  1904.) 
▲PPBAL-REVIBW. 
L  This  case  is  controlled  by  the  decision  this 
day  rendered  in  Sajer  v.  Brown,  46  S.  El  649. 
(Syllabus  by  the  Court) 


Bnor  from  Superior  Court,  Douglas  Coun- 
ty; A  Ij.  Bartlett  Judge. 

Action  by  W.  A.  Sayer,  tax  collector, 
against  Douglas  county  and  others.  Judg- 
ment for  def endantSi  and  plaintiff  brings  er- 
ror.   Affirmed. 

B.  G.  Griggs,  Boberts  &  Hutcheson  and  J. 
S.  James,  for  plaintiff  in  error.  W.  A.  James 
and  J.  D.  Kilpatrick,  for  defendants  in  er- 
ror. 

FISH,  P.  J.  The  present  bill  of  exceptions 
assigns  error  upon  the  judgment  of  the  court 
below,  in  refusing  to  grant  the  extraordinary 
relief  prayed  for  by  Sayer,  the  plaintiff  in 
error,  in  what  is  called  by  the  parties  a 
"cross-bill"  in  the  case  of  Douglas  County 
T.  Sayer  (Ga.)  ubi  supra.  Upon  an  exam- 
ination of  the  record  we  find  that  erery  ma- 
terial allegation  of  fact  in  this  cross-bill,  re- 
lied upon  for  the  relief  therein  praydd  for, 
except  one,  was  denied  in  the  answer  there- 
to. As  the  eyidence  upon  which  the  case 
was  tried,  for  the  reason  stated  in  the  case 
of  Douglas  Ctounty  v.  Sayer,  is  not  before  us. 
we  cannot  consider  any  question  which  this 
bill  of  exceptions  seeks  to  present  which 
depends  upon  facts  which  were  in  dispute. 
The  allegation  admitted  by  the  answer  was 
one  in  reference  to  a  certain  notice  which 
the  county  commissioners  had  serred  upon 
Sayer  as  tax  collector,  requiring  him,  on  a 
designated  date,  to  appear  before  them,  with 
the  books,  receipts,  etc.,  pertaining  to  his 
office,  and  to  make  a  full  and  complete  set- 
tlement with  the  county.  In  tills  case  the 
constitutionality  of  the  act  of  July  30,  1903 
(Acts  1903,  p.  332),  conferring  excluslye  Ju- 
risdiction upon  the  commissioners  of  Douglas 
county  oyer  certain  county  matters,  including 
the  examination,  auditing,  and  settlenieut  of 
the  accounts  of  the  tax  collector  of  th 'coun- 
ty, is  attacked  upon  the  same  groands  as 
those  contained  in  the  petition  which  was 
under  consideration  in  Sayer  y.  Brown  (this 
day  decided),  46  S.  B.  649,  and  upon  two  ad- 
ditional grounds.  All  of  these  grounds,  which 
appear  in  both  cases,  and  which  were  prop- 
erly presented,  haye  already  been  passed  up- 
on in  the  former  case,  and  held  to  be  with- 
out merit  One  of  the  additional  grounds 
which  appears  in  this  cross-petition  has  not 
eyen  been  alluded  to  in  the  brief  of  counsel 
for  plaintiff  in  error,  and  we  therefore  treat 
it  as  haying  been  abandoned.  Jones  y.  Peter- 
son, 117  Ga.  60,  43  S.  B.  417.  The  allegation 
in  reference  to  the  other  additional  ground, 
which  has  been  argued  in  the  brief,  is  so 
yague,  indefinite,  and  obscure  as  not  to  pre- 
sent any  constitutional  question  for  deter- 
mination. A  mere  general  allegation  that  a 
giyen  act  of  the  Legislature  is  yoid  presents 
no  question  for  consideration  by  a  court;  and 
an  allegation  that  a  designated  act  is  uncon- 
stitutional, without  indicating  the  particular 
constitutional  proyision  which  it  is  claimed 
the  act  ylolates,  is  equally  worthless.  Sayer 
y.  Brown,  supra,  and  citations. 
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Tbere  is  no  merit  whatever  in  the  conten- 
tion that  the  county  commissionen  have  no 
authority  to  meet  at  any  other  time  than  the 
first  Tuesday  in  each  month.  Section  U  of 
the  act  provides:  "That  said  board  of  com- 
missioners shall  meet  on  the  first  Tuesday 
in  each  month,  and  at  the  call  of  the  chair- 
man when  the  public  business  so  requires.'* 
Under  this  provision  the  board  is  required  to 
meet  on  the  first  Tuesday  in  each  month,  and 
can  lawfully  meet,  when  the  public  business 
so  requires,  at  the  call  of  the  chairman,  on  a 
day  other  than  the  first  Tuesday  of  a  month. 
We  do  not  think  that  the  mere  service  upon 
the  tax  collector  of  the  notice  referred  to  in 
this  opinion  would  have  entitled  him  to  an 
injunction,  even  if  the  act  in  question  had 
been  shown  to  be  unconstitutional,  but,  tn 
any  view  of  the  case,  it  is  controlled  by  the 
decision  in  Sayer  t.  Brown,  above  cited. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent  on 
account  of  sickness. 


(U9  Gs.  523) 

ALABAMA   MIDLAND    RY.   GO.   v. 
GUILFORD. 

(Supreme  Court  of  Geori^a.    Feb.  16, 1904.) 

NONSXnT— CARRIERS— INJURY  TO  PASSENOBRr- 
DEOREB  OF  CARE-INSTRUCTIONS. 

1.  Where  certain  allegations  in  a  plaintifiTs 
petition  were  admitted  in  the  original  answer  of 
the  defendant,  but  sabsequently  the  answer  was 
amended  by  strilung  therefrom  these  admis- 
sions and  denying  the  truth  of  the  allegations, 
and  on  the  trial  the  plaintiff  tendered  in  evi- 
dence the  admissions  contained  in  the  original 
answer,  and  the  defendant  introduced  no  evi- 
dence to  explain  or  controvert  them,  a  motion 
for  a  nonsuit,  on  the  ground  that  these  alle- 
gations were  not  supported  by  the  evidence,  was 
properly  overruled. 

2.  In  a  common-law  suit  for  damages  against 
a  railroad  company,  brought  in  this  state,  on 
account  of  injuries  received  in  Alabama,  the 
rule  of  the  common  law  applicable  to  the  case 
as  interpreted  by  the  courts  of  this  state  should 
be  aiven  in  charge  to  the  jury.  It  was  error,  in 
such  a  case,  to  charge  that  the  degree  of  dili- 
gence required  of  a  railroad  company  as  a  car- 
rier of  pas!«enger8  is  "the  highest  degree  of 
care  and  diligence  Itnown  to  skilled  persons  en- 
gaged in  that  business.*' 

3.  It  is  the  duty  of  a  railroad  company,  in 
equipping  its  trains,  to  use  such  appliances  as 
are  up  to  the  standard  of  those  in  general  use 
and  reasonably  adapted  for  the  purposes  for 
which  they  were  intended;  but  the  law  does  not 
require  that  such  appliances  shall  be  of  "the 
most  approved  pattern  in  use." 

4.  It  is  error  requiring  the  grant  of  a  new 
trial  for  the  court,  in  a  suit  for  damages  grow- 
ing out  of  the  alleged  negligence  of  the  defend- 
ant, to  charge  the  jury  that  certain  acts  or  omis- 
sions of  the  defendant  would  be  negligent,  such 
acts  or  omissions  not  being  negligence  per  s^ 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Decatur  Coun- 
ty; W.  N.  Spence,  Judge. 

Action  by  J.  S.  Guilford  against  the  Ala- 
bama Midland  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 


T.  S.  Hawes  and  D.  H.  Pope,  for  plaintiff 
in  eiTor.  Toomer  &  Reynolds  and  W.  M. 
Harrell,  for  defendant  in  error. 

CANDLER,  J.  The  plaintiff  below  sued 
the  defendant  railroad  company  for  damages 
on  account  of  personal  injuries,  and  was 
awarded  a  verdict  for  ^,000.  The  defend- 
ant made  a  motion  for  a  new  trial  on  various 
grounds,  its  motion  was  overruled,  and  it 
excepted. 

1.  The  plaintiff  in  his  petition  alleged  that, 
prior  to  the  time  his  injuries  were  received, 
a  part  of  the  line  of  railroad  now  owned  and 
operated  by  the  defendant  company  had  been 
owned  by  an  Alabama  corporation,  and  the 
other  part  by  a  Georgia  corporation,  but  that 
these  two  corporations  had  been  merged  and 
their  property  consolidated,  and  the  suit  was 
brought  against  the  corporation  as  thus  con- 
stituted. In  its  original  answer  the  defend- 
ant admitted  these  allegations,  but  by  an 
amendment  it  sought  to  "take  back"  this  ad- 
mission, and  averred  that  it  "is  composed  of 
two  separate,  independent,  legal  entities, 
each  dependent  for  its  existence  upon  the 
separate  and  Independent  acts  of  incorpora- 
tion by  the  several  states  of  Georgia  and 
Alabama.*'  At  the  trial  the  plaintiff  intro- 
duced in  evidence  a  certified  copy  of  a  mem- 
orandum and  agreement  of  merger  and  con- 
solidation of  the  Alabama  Midland  Railway 
Company  of  Alabama  and  the  Alabama  Mid- 
land Railway  Company  of  Georgia,  "consoli- 
dating, uniting,  and  merging  said  companies 
as  one,  under  the  name  of  the  'Alabama  Mid- 
land Railway  Company,*  from  and  after  the 
date  of  filing  the  same  with  the  secretaries 
of  state  of  Alabama  and  Georgia."  This  was 
accompanied  by  a  certificate  of  the  Secretary 
of  State  of  Georgia,  showing  that  the  mem- 
orandum of  consolidation  had  been  filed  in 
his  office.  As  to  whether  it  was  ever  filed 
in  the  office  of  the  Secretary  of  State  of  Ala- 
bama the  record  is  silent  The  plaintiff  also 
put  in  evidence  the  admission,  in  the  defend- 
ant's original  sworn  answer,  that  his  allega- 
tions on  this  subject  were  true.  No  evidence 
was  introduced  by  the  defendant  to  support 
the  averments  of  Its  amended  plea  and  con- 
tradict the  evidence  offered  by  the  plaintiff; 
but  at  the  conclusion  of  the  plaintiff's  evi- 
dence the  defendant  made  a  motion  for  a 
nonsuit,  and  the  refusal  of  this  motion  is  as^ 
signed  as  error. 

We  do  not  deem  it  necessary  to  consider 
whether  the  showing  that  the  memorandum 
of  merger  above  referred  to  was  filed  In  the 
office  of  the  Secretary  of  State  of  Georgia,  in 
the  absence  of  evidence  that  a  similar  mem- 
orandum was  filed  in  the  office  of  the  Secre- 
tary of  State  of  Alabama,  would  be  sufficient 
to  establish  the  contention  of  the  plaintiff 
that  the  two  companies  had  been  consoli- 
dated. The  defendant,  by  its  sworn  plea,  ad- 
mitted the  allegation  of  merger  contained  in 
the  petition;  and  while,  as  was  held  when 
the  case  was  here  before  (114  Ga.  627,  40  S. 
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10.  794),  It  WB8  not  tbereby  estopped  to  amend 
by  striking  tbis  admission  and  denying  tbe 
truth  of  tbe  allegation,  tbe  contents  of  tbe 
original  plea  were  admissible  in  evidence  as 
an  admission  In  judlclo,  and.  In  tbe  absence 
of  some  effort  to  contradict  or  explain  tbat 
admission,  tbls  evidence  is  certainly  sufl- 
dent  to  withstand  a  motion  for  nonsuit.  As 
was  said  by  tbe  Cbief  Justice  wben  tbe  case 
was  bere  before,  tbe  withdrawal  by  the  de- 
fendant of  its  admissions  of  the  truth  of  tbe 
plaintiff's  allegations  **would  not  have  pre- 
vented tbe  plaintiff  from  Introducing  them  ta 
evidence  as  showing  prima  facie  what-  was 
admitted,  but  *  *  *  it  would  have  given 
tbe  defendant  an  opportunity  to  explain  and 
disprove  them."  Tbe  defendant  in  tbe  pres- 
ent case  introduced  no  evidence  whatever  to 
show  tbat  its  original  admissions  were  in- 
correct, and  therefore  they  must,  for  tbe  pur- 
poses of  this  investigation,  be  taken  as  true. 
See,  on  tbls  subject,  Lydia  Pinkbam  Med.  Go. 
V.  Glbbs,  108  Ga.  138,  83  S.  B.  945. 

2.  Complaint  is  also  made,  in  tbe  motion 
for  new  trial,  of  the  following  charge  of  the 
court:  "The  law  requires  of  persons  engaged 
in  the  carriage  of  passengers  by  railroad  tbe 
highest  degree  of  care  and  diligence  known 
to  skilled  persons  engaged  in  that  business.*' 
This  charge  follows  almost  literally  a  deci- 
sion of  the  Supreme  Court  of  Alabama,  in 
which  state  the  plaintiff's  injuries  were  re- 
ceived. The  plaintiff's  action  was  not  brought 
upon  any  particular  statute,  but  rests  upon 
bis  common-law  right  to  recover  damages. 
The  common  law  as  to  the  degree  of  diligence 
required  of  tbe  defendant  was  therefore  ap- 
plicable to  this  case;  and,  as  has  been  fre- 
quently ruled  by  tbls  court,  In  determining 
what  tbe  common  law  on  a  given  subject  Is, 
tbe  decision  of  the  Georgia  courts,  rather 
than  those  of  some  other  jurisdiction,  must 
be  followed.  Our  own  bode  section  on  tbe 
subject  of  extraordinary  diligence  as  applied 
to  railroads  is  merely  declaratory  and  ex- 
planatory of  tbe  common  law.  Civ.  Code 
1895,  §  2899,  defines  extraordinary  diligence 
to  be  "tbat  extreme  care  and  caution  which 
very  prudent  and  thoughtful  persons  use  in 
securing  and  preserving  their  own  property"; 
and,  while  this  rule  applies  particularly  to 
diligence  in  tbe  preservation  of  property,  it 
has  always  been  recognized  as  extending 
with  equal  force  to  diligence  to  prevent  in- 
jury to  the  person.  Under  tbe  uniform  de- 
cisions of  this  court,  the  degree  of  care  re- 
quired of  a  carrier  of  passengers  is  some- 
where between  the  comparative  and  the  su- 
perlative. A  distinction  is  drawn  between 
••very  great"  and  "greatest."  Thus,  in  East 
Tenn.  R.  Co.  v.  Miller,  95  Ga.  738,  22  S.  E. 
660,  it  was  held  error  to  charge  tbat  a  rail- 
road company  is  required  to  observe  the  ut- 
most care  and  diligence  for  the  safe  carriage 
of  passengers.  See,  also,  Florida  R.  Co.  ▼. 
Lucas,  110  Ga.  123,  35  S.  E.  283.  Taking  tbe 
Georgia  law,  then,  as  applicable  to  this  case, 
it  follows  that  the  rule  of  diligence  laid  down 


by  tbe  trial  judge,  viz.,  "the  highest  degree 
of  care  and  diligence  known  to  skilled  per- 
sons engaged  in  that  business,"  was  far  too 
sweeping,  and  placed  upon  tbe  defendant 
company  a  burden  greats  than  that  imposed 
by  the  law. 

8.  Complaint  is  also  made  of  the  follow- 
ing charge:  "Ton  will  then  determine  wheth- 
er tbe  evidence  shows  that  the  defendant 
company  did  have  and  was  maintaining  a 
good  headlight  on  tbat  night;  one  that  was 
up  to  date;  the  most  improved  pattern  in  use 
up  to  that  time.  If  you  find  that  they  have 
shown  that,  then  you  would  not  be  author- 
ized to  find  a  verdict  for  the  plaintiff  on  that 
ground."  In  its  answer  the  defendant  aver- 
red, in  reply  to  the  allegation  of  the  petition 
that  the  headlight  on  the  engine  wben  the 
plaintiff's  injuries  were  received  wi|s  dim 
and  otherwise  defective,  that  on  tbe  occasion 
in  question  it  "had  a  splendid  headlight  of 
the  latest  improved  style."  In  view  of  this 
avorment  of  tbe  plea,  we  are  not  pr^ared 
to  bold  tbat  the  charge  complained  of  is  er- 
ror of  such  a  character  as  to  require  the 
grant  of  a  new  trial,  especially  since  the 
court  elsewhere  in  the  charge  correctly  in- 
structed tbe  jury  on  this  subject,  so  that  It 
is  by  no  means  likely  that  they  were  misled. 
But  the  charge  complained  of  vras  inaccurate^ 
and,'  as  tbe  case  is  to  be  tried  again,  we  call 
attention  to  it  in  order  that  it  may  not  be 
repeated  at  the  next  trial.  Tbe  defendant 
was  required  to  use  a  headlight  that  was  up 
to  the  standard  of  those  in  general  use  and 
well  suited  for  the  purposes  for  which  it  was 
intended;  and  it  was  not  necessary,  in  or- 
der to  relieve  it,  that  it  should  show  that  tbe 
headlight  used  on  tbe  occasion  of  tbe  plain- 
tiff's injuries  was  of  ''the  most  approved 
pattern  in  use  up  to  that  time." 

4.  Tbe  plaintifTs  injuries  were  occasioned 
by  the  train  on  which  he  was  riding  running 
into  a  tree  which  had  been  blown  across  the 
track  in  a  windstorm  that  took  place  some 
time  prior  to  the  passage  of  the  train. 
Whether  the  tree  was  on  tbe  defendant's 
right  of  way,  and  whether,  previously  to  the 
time  It  was  blown  down,  it  was  so  visibly 
unsound  as  to  make  it  incumbent  on  tbe  rail- 
road company,  in  the  exercise  of  the  dili- 
gence required  of  it  by  law,  to  remove  tbe 
tree,  were  sharply  contested  questions.  The 
court  charged  tbe  jury:  "If  you  should  find 
that  although  tbe  tree  in  question  stood  out- 
side of  the  right  of  way  of  the  railroad  track, 
just  in  the  edge  of  it,  just  outside  of  it,  if 
you  should  find  tbat  it  was  an  unsound  tree, 
and  tbat  there  was  evidence  of  its  unsound- 
ness that  was  or  could  have  been  visible  to 
tbe  employ^  of  tbe  company,  and  that  it 
was  in  reach  of  the  railroad  track,  and  that 
it  was  a  tree  that  any  ordinarily  prudent 
man,  in  the  exercise  of  ordinary  care  and  skill* 
could  have  discovered  was  dangerous  to  pas- 
sengers—liable  to  be  blown  down  by  an  ordi- 
nary windstorm— then  I  charge  you  that  tbe 
company  would  be  guilty  of  negligence  in  not 
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remoTing  snch  a  tree  as  that,  if  the  eTldence 
shows  that  It  was  such  a  tree;  and,  if  you 
believe  that  that  negligence  contributed  to 
the  injury  of  the  plaintiff,  you  should  find  in 
favor  of  the  plaintiff."  Clearly,  this  was  er^ 
ror  requiring  the  grant  of  a  new  trial.  It  is 
never  permissible  for  the  trial  Judge  to  in- 
struct the  Jury  that  given  acts  are  negligence, 
unless  the  acts  are  such  as  to  constitute  them 
negligence  per  se.  This  is  so  well  settled  by 
the  decisions  of  this  court  that  we  deem  it 
necessary  to  cite  only  one  recent  case  on  the 
subject,  in  which  this  principle  of  law  is 
fully  discussed  and  the  authorities  bearing 
thereon  set  out  See  Central  R.  Co.  ▼.  Mc- 
Kenney,  116  Ga.  13,  42  S.  B.  229,  and  cita- 
tions; s.  c  118  Ga.  585,  45  S.  B.  430.  The 
motion  for  a  new  trial  contained  numerous 
grounds,  but  only  those  which  have  been 
noticed  in  the  foregoing  require  discussion 
here.  The  charge  of  the  court,  with  the  ex- 
ceptions heretofore  pointed  out,  was  free 
from  any  material  error,  and  any  minor  inac- 
curacies which  it  may  have  contained  will, 
we  are  sure,  in  the  light  of  what  is  here  laid 
down,  be  remedied  when  the  case  is  tried 
again. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent  on 
account  of  sickness. 


(U»  Ga.  4S9) 

AMBRICUS  GROCBRT  00.  v.  BRACKBTT 
&C0. 

(Supreme  Court  of  Georgia.    Feb.  13,  1004.) 

BAUB—WARRANTT—DBSGRIPTION— NONSUIT 
— DAMAGES— DEMURRER— WAIVER. 

1.  A  sale  of  a  chattel  by  a  particular  descrip- 
tion imports  a  warranty  that  the  article  sold 
is  of  the  kind  specified. 

2.  Whether,  in  a  sale  of  'Texas  red  rust- 
proof seed  oats,"  a  particular  variety  of  oats, 
regardless  of  where  they  were  produced,  was 
intended,  or  whether,  because  of  special  value 
derived  from  peculiarities  of  soil  and  climate, 
the  term  included  only  those  raised  in  the  state 
of  Texas,  was  a  question  of  fact  for  the  jury. 

3.  A  conflict  in  the  plaintiff's  evidence  as  to 
the  trade  meaning  of  the  term  did  not  of  itself 
authorize  the  grant  of  a  nonsuit 

4.  Where  there  is  a  breach  of  warranty  in  the 
sale  of  chattels,  the  buyer  can  resell  on  the 
same  day  or  retain  the  goods  at  the  market 
price,  thereby  fixing  the  exact  amount  of  the 
damages  to  which  he  is  entitled  for  the  breach. 

5.  Where  goods  inferior  to  those  ordered  are 
delivered,  the  measure  of  damages  is  the  differ- 
ence between  the  contract  price  of  those  or- 
dered and  the  market  price  of  those  deliver- 
ed, at  the  time  and  place  of  delivery. 

6.  The  fact  that  the  inferior  goods  delivered 
subsequently  increase  in  value,  and  are  resold 
by  the  plaintiff  at  a  price  above  that  paid,  does 
not  deprive  him  of  the  cause  of  action  which 
accrued,  and  became  fixed  as  to  the  measure 
of  damages,  on  the  day  of  the  breach. 

7.  Where  a  defendant  files  a  special  demurrer, 
and  without  insisting  on  a  ruling  thereon  goes 
to  trial  on  the  issue  raised  by  the  petition  and 
answer,  he  thereby  waives  any  rights  under  the 
demurrer. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Americus;  0.  R. 
Crisp,  Judge. 

46  S.E.-42 


Action  by  the  Americus  Grocery  Company 
against  Brackett  &  Co.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

The  plaintiff  ordered  from  the  defendant 
10,000  bushels  of  "Texas  red  rust-proof  seed 
oats."  It  alleges  that  the  defendant  delivered 
Indian  Territory  and  Oklahoma  raised  oats; 
tliat  the  plaintiff  did  not  know,  and  by  the 
exercise  of  ordinary  care  could  not  liave  dis- 
covered, the  difference  when  it  received  and 
paid  for  the  same;  tliat  those  delivered  were 
worth  from  10  to  15  cents  a  bushel  less  than 
those  ordered  at  the  time  and  place  of  deliv- 
ery; and  that  It  was  entitled  to  recover  $1,- 
200  overpaid.  One  witness  for  the  plaintiff 
testified  that  the  oats,  though  raised  in  In- 
dian Territory  and  Oklahoma,  answered  the 
trade  meaning  of  ^Texas  red  rust-proof  seed 
oats."  Other  witnesses  testified  that  the 
term  included  only  those  raised  in  Texas; 
that  Texas  grown  oats  had  a  special  value 
for  seed,  derived  from'  the  pectiliar  climate 
and  soil  of  that  state;  that  Oklahoma  and 
Indian  Territory  oats  were  used  only  as  feed 
oats,  and  sold  at  a  lower  price.  The  market 
price  of  all  oats  advanced  after  the  sale, 
and  the  plaintiff  subsequently  sold  the  oats 
bought  at  a  price  above  that  paid.  At  the 
conclusion  of  the  evidence  the  defendant 
moved  to  dismiss  the  case  on  the  grounds 
stated  in  the  special  demurrer,  and  because 
the  plaintiff  was  not  entitled  to  recover  un- 
der the  evidence.  The  case  was  dismissed, 
and  the  plaintiff  excepted. 

Shipp  &  Sheppard,  for  plaintiff  in  error. 
Allen  Fort  &  Son  and  B.  A.  Hawkins,  for 
defendant  in  error. 

LAMAR,  J.  Bargain  and  sale  of  a  chattel 
of  a  particular  description  imports  a  war- 
ranty that  the  article  sold  is  of  that  descrip- 
tion. Miller  V.  Moore,  83  Ga.  684,  10  S.  B. 
360,  6  L.  R.  A.  874,  20  Am.  St  Rep.  329; 
Civ.  Code  1895,  §  3558.  It  was  for  the  jury 
to  decide  whether  **Texas  red  rust-proof  seed 
oats"  described  a  specific  variety,  regardless 
of  where  they  were  raised,  as  "Irish"  pota- 
toes Includes  those  raised  outside  of  Ireland; 
or  whether  the  trade  meaning  included  those 
grown  in  the  state  of  Texas,  deriving  their 
special  value  from  the  character  of  the  soil 
and  climate.  One  witness  testified  that  oats 
raised  in  Indian  Territory  and  Oklahoma 
came  within  the  descriptive  words;  others 
that  it  meant  only  those  raised  in  Texas. 
A  conflict  in  the  plaintiff's  testimony  did  not 
of  itself  authorize  the  grant  of  a  nonsuit 
It  proved  its  case  as  laid,  and  by  going  to 
trial  on  the  issue  raised  by  petition  and  an- 
swer the  defendants  waived  any  advantage 
which  they  could  have  taken  by  reason  of 
their  special  demurrer. 

Assuming  that  there  was  in  fact  a  breach, 
a  recovery  would  not  be  defeated  because 
the  price  advanced,  and  several  weeks  later 
the  plaintiff  sold  these  oats  raised  in  Okla- 
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homa  at  a  profit  The  law  does  not  allow 
the  rights  of  the  parties  to  depend  upon 
the  subsequent  fluctuations  of  the  market. 
Where  there  has  been  a  breach,  the  measure 
of  damages  is  fixed  at  the  difference  between 
the  value  of  the  goods  ordered  and  those  de- 
livered at  the  time  and  place  of  the  delivery. 
The  amount  which  the  plaintiff  would  be 
entitled  to  recover  is  not  affected  by  the  sub- 
sequent rise  or  decline  in  prices  of  those  or- 
dered or  of  those  delivered;  nor  Is  it  chan- 
ged by  the  fact  that  the  plaintiff  subsequent- 
ly resold  at  an  increased  or  decreased  price. 
Compare  Berry  v.  Shannon,  98  Ga.  461,  25  N. 
EL  514,  58  Am.  St.  Rep.  313.  Often  in  fact, 
and  always  in  theory,  the  party  who  is  dam- 
aged by  such  breach  of  a  warranty  of  per- 
sonal property  can  resell  on  the  same  day,  or 
he  can  retain  the  goods  at  that  day's  market 
price,  and  the  difference  thus  calculated  rep- 
resents his  actual  loss,  as  well  as  the  meas- 
ure of  legal  damage.  If  the  goods  thus  re- 
tained decline  in  value,  the  amount  he  is 
entitled  to  recover  is  not  Increased;  If  the 
goods  advance,  the  defendant's  liability  is 
not  lessened.  The  rights  and  liabilities  of 
each  are  fixed  on  that  day,  and  subsequent 
changes  in  the  value  of  the  goods  ordered 
or  delivered  are  wholly  immaterial.  Civ. 
Code  1895.  §§  2319,  3551,  3557. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  0.  J^  absent  on 
account  of  sickness. 


(119  Ga.  446) 

MIIiLBR  ▼.  STATBL 
(Supreme  Court  of  Georgia.    Feb.  12, 1904.) 

CRIMINAL  LAW— APPEAL— RBVIEW. 
1.  The  exceptions  to  the  charge  are  without 
merit     The    evidence    warranted    the    verdict, 
and  the  court  did  not  err  in  refusing  to  grant 
a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Harris  County; 
W.  B.  Butt,  Judge. 

Willie  Miller  was  convicted  of  crime,  and 
brings  error.    Afilrmed. 

Henry  C.  Cameron,  for  plaintiff  In  error. 
S.  P.  Gilbert,  Sol.  Gen.,  for  the  State. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS,  0.  J^ 
absent  on  account  of  sickness. 


(119  Ga.  474) 

CARTER  &  D0R0U6H  T.  MINTON  et  aL 
(Supreme  Court  of  Georgia.    Feb.  12,  1904.) 
ACTION  ON  NOTE— DEFENSES-EVIDENCE. 
1.  When,  in  defense  to  a  suit  on  a  promis- 
sory DOte,  the  defendant  pleads  that  the  consid- 
eration therefor  was  an  organ  sold  under  a  cov- 
enant of  warranty,  and  an  agreement  to  repair 
certain  knowD   defects,  with  which  obligation 
the  plaintiff  failed  and  refused  to  comply,  it  is 
incimibent  on  the  defendant  not  ouly  to  prove 
a  breach  of  such  agreement,  but  also  to  intro- 
duce evidence  which  will  enable  the  jury  to  esti- 
mate the  damages  thereby  sustain^ 


2.  It  appearing  from  the  recitals  of  fact  and 
the  brief  of  evidence  set  forth  in  the  petition 
for  certiorari  in  this  case  that,  on  the  trial 
thereof  in  the  justice's  court  in  which  it  was 
brought,  the  defendants  failed  to  establish  by 
evidence  any  of  the  special  defenses  relied  on 
by  them,  save  only  that  they  were  entitled  to 
a  small  credit  upon  the  note  sued  on,  bat  that 
the  jury  nevertheless  returned  a  general  ver- 
dict m  their  favor,  the  judge  of  the  court  below 
erred  in  refusing  to  sanction  the  plaintiffs'  peti- 
tion for  certiorari. 

(Syllabus  by  the  Court) 

Error  from  Superior  CkHirt,  Echols  County; 
R.  G.  Mitchell,  Judge. 

Action  by  Carter  &  Dorough  against  I*.  W. 
Minton  and  others.  Judgment  for  defendants^ 
and  plaintiffs  bring  error.    Reversed. 

E.  K.  Wilooz,  for  plaintiffs  In  error.  R.  G. 
Tlson,  for  defendants  in  error. 

TURNER,  J.  Judgment  reversed.  All  the 
Justices  concurring,  except  SIMMONS,  a  J.. 
absent  on  account  of  sickness^ 


(iU  Q«.  420 


WOOD  V.  STATE. 


(Supreme  Court  of  Georgia.    Feb.  12, 1904.) 
ASSAULT  WITH  INTENT  TO  KILL—ESVIDENCB. 

1.  Aside  from  the  evidence  for  the  state,  the 
statement  of  the  accused  showed  a  premeditat- 
ed design  to  take  the  life  of  the  person  shot 
by  her,  on  account  of  past  ill  treatment  which 
she  had  received  from  him,  aud  that  there  was 
no  other  cause  for  the  shooting.  It  follows  that 
the  verdict  for  assault  with  intent  to  murder 
was  demanded  by  such  statement,  without  re- 
gard to  any  of  the  rulings  of  the  court  of  whidi 
complaint  was  made. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court;  Fulton  Coun- 
ty;  L.  S.  Roan,  Judge. 

W.  J.  Wood  was  convicted  of  assault  with 
Intent  to  kill,  and  brings  error.    Affirmed. 

R.  B.  Blackburn,  for  plaintiff  in  error.  G. 
D.  Hill,  Sol.  Gen.,  and  L.  Z.  Rosser,  for  the 
State. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS,  C.  J., 
absent  on  account  of  sickness. 


(U9  Oa.  629) 
BROADHURST  v.  CARSWELL  et  al. 
(Supreme  C;k)urt  of  Georgia.    Feb.  15^  1904.) 

POSSESSORY  WARRANT— BVIDBNCE}-TITLB  TO 
PROPERTY. 
l.The  plaintiff  in  error  havinr  sued  out  a 
possessory  warrant  against  the  defendaDts  in 
error  for  certain  personal  property,  and  the 
magistrate,  on  the  hearing  before  him,  having 
awarded  the  possession  to  the  plaintiff,  where- 
upon the  defendants  took  the  case  to  the  superi- 
or court  by  certiorari,  and  it  appearing  from  the 
petition  for  certiorari  and  the  answer  of  Che 
magistrate  that  the  plaintiff  had  in  good  faith 
acquired  the  property  from  one  in  possession 
thereof  as  the  apparent  owner  of  it»  and  that 
subsequently  possession  of  the  property  was  tak- 
en from  the  plaintiff's  servant  aaainst  his  will, 
and  by  intimidation  or  duress,  the  court  below 
erred,  on  the  hearing  of  the  certiorari,  in  award- 
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ing  the  custody  of  the  property  to  the  defend- 
ants in  error.     The  question  of  title  was  not 
in  issue  in  this  case,  and  may  be  settled  by 
another  and  more  appropriate  proceeding. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Wilcox  Coun- 
ty;   D.  M.  Roberts,  Judge. 

Action  by  W.  J.  Broadhurst  against  W.  B. 
Oarswell  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Beversed. 

E.  D.  Graham,  Martin  Cannon,  and  J.  L. 
Bankston,  for  plaintiff  in  error.  Hal  Law- 
son*  for  defendants  In  error. 

TUBNBB,  J.  Judgment  reversed.  All  the 
Justices  concurring,  except  SIMMONS,  C.  J., 
absent  on  account  of  sickness. 


(119  Ga.  604) 

GEOBGIA  NORTHEBN  BY.  CO.  t.  HUTCH- 
INS &  JENKINS. 

(Supreme  Court  of  Georgia.    Feb.  18, 1904.) 

TRIAIr-DISMISSALr->n7D0MBNT  ON  DEMURRER 
— BIU.  OF  BXCBPTIONS-BRBACH  OF  CON- 
TRACT-INSTRUCTIONS—NEW   TRIAL. 

1.  If  the  defendant  calls  in  question  by  demur- 
rer the  sufficiency  of  the  petition,  and  the  court 
renders  a  decision  holding  that  the  petition 
sets  forth  a  cause  of  action,  so  long  as  this 
decision  stands  unreversed  the  defendant  is  pre- 
cluded from  calling  in  question  the  sufficiency 
of  the  petition  by  oral  motion  to  dismiss. 

2.  A  judgment  on  demurrer,  until  reversed, 
concludes  the  parties  upon  all  questions  neces- 
sarily involved  in  the  decision  of  the  points  rais- 
ed in  the  demurrer. 

ft.  A  bill  of  exceptions  specified,  as  a  part  of 
the  record  to  be  transmitted,  'the  motion  for 
new  trial."  ffeld,  that  it  was  the  duty  of  the 
clerk  to  transmit  the  original  motion  for  a  new 
trial  and  all  amendments  thereto. 

4.  The  charges  complained  of  were  not  erro- 
neous for  any  of  the  reasons  assigned,  and  es* 
pecially  is  this  true  as  to  those  which  related 
to  the  cause  of  action  and  the  measure  of 
damages,  when  they  are  construed  in  the  light 
of  the  fact  that  the  defendant  was  concluded, 
by  the  judgment  on  the  demurrer,  as  to  the 
right  of  the  plaintiff  to  recover  and  the  charac- 
ter of  the  damages  which  should  be  recovered. 

5.  Neither  a  ground  of  a  motion  for  a  new  tri- 
al assigning  error  upon  the  admission  of  evi- 
dence nor  a  similar  assignment  of  error  in  a 
bill  of  exceptions  will  be  considered,  unless  the 
evidence  is  set  forth  in  such  a  manner  that  the 
qnestion  of  its  admissibility  can  be  decided  with- 
out reference  to  other  parts  of  the  record. 

6.  The  evidence  authorized  the  verdict.  No 
n^aterial  error  has  been  made  to  appear  by  any 
sufficient  assignment  of  error,  and  the  discre- 
tion of  the  tnal  judge  in  refusing  to  grant  a 
new  trial  will  not  be  controlled. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Moultrie;  W.  A. 
Covington,  Judge. 

Action  by  Hutchlns  &  Jenkins  against  the 
Georgia  Northern  Railway  Company.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror.   Affirmed. 

Little  &  Battle,  Wm.  Hammond,  and  W.  8* 
Humphreys,  for  plaintiff  in  error.  J.  W. 
Mattoz  and  Shipp  &  Kline,  for  defendants  in 
error. 


COBB,  J.  Hutchlns  &  Jenkins  brought 
suit  in  the  city  court  of  Moultrie  against  the 
Georgia  Northern  Railway  Company,  the  al- 
legations of  their  petition  being  in  substance 
as  follows:  Defendant  has  injured  and 
damaged  plaintiffs  in  the  sum  of  $12,500,  by 
reason  of  the  following. facts:  On  January 
8,  1900,  defendant  entered  into  a  contract 
with  the  firm  of  McGehee  &  Co.,  whereby  it 
agreed  to  extend,  by  January  3, 1901,  its  rail- 
road to  a  point  below  the  still  of  McNeill  & 
Co.,  in  said  county,  at  which  point  is  a  saw- 
mill of  McGehee  &  Co.  Said  contract  was, 
with  the  approval  and  consent  of  the  defend- 
ant, transferred  to  plaintiffs  by  McGehee  ft 
Co.  on  October  1,  1900,  a  copy  of  the  con- 
tract and  transfer  being  attached  to  the  peti- 
tion as  an  exhibit.  At  the  date  of  the  con- 
tract the  defendant  had  already  constructed 
a  tramroad  near  the  location  of  plaintiffs' 
mill  and  within  one  mile  thereof,  and  had 
been  using  and  operating  such  road  for  the 
purpose  of  hauling  freight  This  road  was 
In  use  when  the  contract  was  made,  and  the 
defendant  received  and  accepted  all  the  bene- 
fits and  rights  under  the  contract  On  Oc- 
tober 1,  1900,  plaintiffs  purchased  from  Mc- 
Gehee &  Co.  the  location,  plant  timber,  and 
contract  which  they  had  obtained  from  the 
defendant  paying  for  the  same  the  sum  of 
$10,000,  which  was  a  fair  price.  Plaintiffs 
assumed  and  carried  out  all  the  obligations 
and  duties  owed  by  McGehee  &  Co.  to  the 
defendant  They  delivered  to  the  defendant 
all  of  the  lumber  cut  by  them  and  by  their 
mill,  and  defendant  accepted  the  lumber  and 
hauled  the  same,  and  received  from  plain- 
tiffs all  freight  charges  specified  in  the  con- 
tract, and  plaintiffs  continued  to  deliver  lum- 
ber, and  defendant  to  accept  the  freight 
charges,  until  it  moved  its  track,  as  herein 
stated,  and  made  it  impossible  to  further 
carry  out  the  contract  Before  making  the 
purchase  from  McGehee  &  Co.,  plaintiff9  saw 
in  person  the  president  of  the  defendant 
company,  who  assured  plaintiffs  that  the 
contract  would  be  carried  out  and  urged 
plaintiffs  to  buy  the  contract  and  have  it 
transferred  to  them.  At  the  end  of  three 
months  after  the  contract  was  transferred  to 
plaintiffs,  defendant  tore  up  the  track  or 
line  of  road  it  had  built  to  within  half  a  mile 
of  plaintiffs'  mill,  and  since  then  have  not 
had  a  track  near  them  over  which  they  could 
haul  lumber  for  plaintiffs.  On  account  of  de- 
fendant's having  removed  its  tramroad,  leav- 
ing plaintiffs  seven  miles  from  the  nearest 
railroad  station,  plaintiffs  were  compelled  to 
move  their  mill  to' a  new  location  two  miles 
nearer  a  railroad.  This  was  done  at  a  cost 
of  $1,000,  made  up  as  follows:  Ten  houses 
for  employ^  at  new  location,  $500;  cost  of 
moving  mill  and  putting  it  down  again,  $300; 
cost  of  house  for  superintendent,  $150;  cost 
of  bam  and  commissary,  $50.  Since  the  re- 
moval of  the  tramroad  plaintiffs  have  had 
to  haul  with  teams  the  cut  of  their  mill  five 
miles  in  order  to  reach  a  railroad.    Plaintiffs 
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hauled  in  tb!fl  way  474,000  feet  of  lumber,  at 
a  cost  of  $1,422.  Owing  to  extra  cost  of 
hauling,  plaintlfFs  were  forced  to  abandon 
200,000  feet  of  saw  logs,  which  after  being 
cut  down  could  not  profitably  be  sold.  By 
reason  of  inaccessibility  to  railroad  these 
logs  were  a  total  loss,  and  were  worth  $600. 
By  reason  of  the  extra  cost  for  the  long  haul 
to  railroad,  plaintiffs  could  cut  only  the  large 
trees  into  lumber,  the  smaller  trees  being  a 
total  loss.  On  this  account  they  sustained 
damage  In  the  sum  of  $500.  By  reason  of 
the  removal  of  the  track  and  failure  of  de- 
fendant to  carry  out  its  contract,  plaintiffs' 
sawmill  location  was  damaged  and  depre- 
ciated in  the  sum  of  $7,600,  this  depreciation 
resulting  from  the  fact  that,  on  account  of 
the  extra  cost  of  hauling  to  the  railroad,  the 
business  could  not  be  profitably  operated. 
Plaintiffs  still  have  of  the  timber  leased  as 
above  stated  1,400  acres  that  have  not  been 
cut,  which  will  cut  5,600,000  feet,  and  to  haul 
this  timber  to  the  railroad  wiU  cost  $16,800^ 
this  extra  cost  being  occasioned  by  the  fail- 
ure of  the  defendant  to  carry  out  its  con- 
tract. 

The  contract  referred  to  in  the  petition 
was  attached  thereto  as  an  exhibit,  and  is 
in  substance  as  follows:  "John  F.  Pidcock, 
President  of  the  Georgia  Northern  Railway 
Co."  was  '"party  of  the  first  part,"  and  Mc- 
Gehee  &  Go.  party  of  the  second  part  Mc- 
Gehee  &  Co.  obligated  themselves  to  locate 
their  sawmill  on  the  line  of  the  Georgia 
Northern  Bailroad  at  McNeiirs  stUl,  or  some- 
where near  that  point,  and  to  give  the 
"Georgia  Northern  Railway  Company"  the 
hauling  of  all  the  lumber  made  from  the  Mc- 
Neill purchase  and  the  timber  they  may  buy 
adjoining  or  near  by  such  timber,  except  cer- 
tain specified  timber.  "And  the  said  John  F. 
Pidcock,  president  of  the  aforesaid,  hereby 
agrees  to  build,  construct  and  equip  a  rail- 
road to  McNeill's  stiU  as  early  as  practicable 
for  the  purpose  of  hauling  said  lumber^' 
also,  to  extend  the  railroad  one  mile  beyond 
the  still  in  a  southerly  direction,  as  McGehee 
&  Co.  may  desire,  within  12  months  from 
date,  and  to  give  that  company  freight  rates 
on  all  lumber  shipped  from  their  mill.  Mc- 
Gehee &  Co.  were  to  pay  certain  freight 
rates  and  $2  per  car  for  each  car  placed  at 
their  sawmill  for  the  purpose  of  moving  the 
lumber.  If  McGehee  &  06.  should  fail  to 
pay  to  McNeill  &  Co.  a  certain  note  for  $2,- 
500  due  them,  the  timber  was  to  revert  to  the 
"Georgia  Northern  Railway  Company,  or 
its  president,  John  F.  Pidcock,  who  is  re- 
sponsible for  the  payment  of  said  note.** 
The  contract  was  signed,  "John  F.  Pidcock» 
Pres.  Ga.  Northern  Railroad  Co.,  E.  J.  Mc- 
Gehee &  Co."  Indorsed  on  the  contract  was 
an  assignment  by  McGehee  &  Co.  to  Hutch- 
ins  &  Jenkins  of  all  right,  title,  and  interest 
in  the  contract 

To  this  petition  the  defendant  Interposed 
a  general  demurrer  on  the  grounds  that  no 
sufilcient  facts  were  alleged  to  authorize  a 


recovery  against  defendant;  that  the  peti- 
tion shows  on  its  face  that  the  defendant 
neither  has  nor  ever  had  any  contract  rela- 
tions with  plaintiffs,  nor  was  ever  under  any 
legal  duty  to  plaintiffs  to  do  any  of  the  acts 
or  things,  the  performance  of  which  makes 
the  pretended  cause  of  action  against  it;  that 
the  damages  claimed  in  the  petition  are  re- 
mote and  speculative,  and  incapable  of  be- 
ing recovered  at  law.  The  defendant  also 
filed  a  special  demurrer  to  several  named 
paragraphs  of  the  petition,  amplifying  and 
emphasizing  the  points  raised  in  the  general 
demurrer.  These  demurrers  were  overruled 
on  July  17,  1902,  after  the  petition  had  been 
amended,  and  exceptions  pendente  lite  to  this 
ruling  were  filed.  The  allegations  of  the  de- 
fendant's answer  were,  in  substance,  as  fol- 
lows: Defendant  denies  that  it  has  damaged 
plaintiffs  in  any  sum  whatever.  Can  neither 
admit  nor  deny  that  John  F.  Pidcock  made 
or  entered  into  the  contract  attached  to  the 
petition,  but  denies  that  the  defendant  ever 
made  any  such  contract,  and  denies  that  the 
contract  was  transferred  with  its  knowledge 
or  consent.  Avers  that  it  did  not  remove 
the  line  of  railway  from  the  sawmill  until 
the  mill  bad  ceased  to  supply  sufilcient  lum- 
ber to  enable  it  to  retain  such  railroad. 
Avers  that  the  damages  claimed  in  the  peti- 
tion are  too  remote  and  speculative  to  be 
the  basis  of  a  recovery,  and  that  defendant 
is  tn  no  way  responsible  for  such  damage. 

The  case  came  on  for  trial  on  Jane  11« 
1903,  and  resulted  in  a  verdict  for  the  plain- 
tiffs for  $7,500.  The  defendant  made  a  mo- 
tion for  a  new  trial,  which  was  overruled. 
It  filed  a  bill  of  exceptions,  assigning  error 
upon  the  overruling  of  the  motion  for  a  new 
trial,  and  also  upon  certain  rulings  made  at 
the  trial,  the  bill  of  exceptions  having  been 
tendered  and  certified  within  the  time  al- 
lowed by  law  for  this  purpose.  On  the  same 
day  that  this  bill  of  exceptions  was  certL- 
fled,  the  Judge  also  certified  another  paper 
purporting  to  be  a  bill  of  exertions,  assign- 
ing error  upon  the  exceptions  pendente  lite 
filed  at  the  time  of  the  judgment  overruling 
the  demurrer,  but  in  this  pap»  there  was 
no  assignment  of  error  upon  any  ruling  at 
the  trial.  Both  bills  of  exceptions  were  serv- 
ed and  filed  and  transmitted  to  this  court 
Before  the  case  made  by  the  bUl  of  excep- 
tions first  above  referred  to  was  called*  the 
plaintiff  In  error,  by  leave  of  the  court,  with- 
drew the  bill  of  exertions  and  record  in  the 
other  case.  If  this  bill  of  exceptions  had 
not  been  withdrawn,.  It  would  have  been  dis- 
missed, for  the  reason  that  it  did  not  con- 
tain an  assignment  of  error  on  any  ruling 
made  at  the  trial.  See  Barge  ▼•  Bobinson, 
115  Ga.  41,  41  S.  £.  258. 

1.  In  the  case  now  under  consideration  the 
bill  of  exceptions  q>ecified,  as  a  part  of  the 
record  to  be  transmitted  to  this  court,  the 
general  and  special,  demurrers  of  the  def aid- 
ant, and  they  were  transmitted  as  a  part  of 
the  record.    It  did  not  appear  what  dlspo- 
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Bltton  bad  been  made  of  tbese  demurreni, 
and  under  the  authority  conferred  upon  this 
court  by  Civ.  Code  1895,  }  5536  (4).  the  clerk 
of  the  trial  court  was  required  to  certify 
and  transmit  a  copy  of  any  Judgment  that 
might  appear  to  have  been  made  on  those 
demurrers;  and  In  response  to  this  order 
there  was  transmitted  to  this  court  a  certi- 
fied copy  of  a  Judgment  reciting  that,  an 
amendment  having  been  allowed  to  the  plain- 
tUTs*  petition,  both  the  general  and  q;>eclal 
demurrers  were  overruled,  this  Judgment  be* 
Ing  dated  July  17,  19Q2.  This  part  of  the 
record  was  necessary  to  a  proper  determlna* 
tlon  of  the  assignment  of  error  In  the  bill 
of  exceptions  which  complained  that  the  court 
erred  In  overruling,  at  the  trial,  an  <nral  mo- 
tion to  dismiss  the  case  because  the  petition 
failed  to  set  forth  any  cause  of  action.  If 
the  defendant  had  filed  no  demurrer  to  the 
petition,  or  had  withdrawn  the  demurrers  or 
failed  to  press  the  same,  it  had  the  undoubt- 
ed right  at  the  trial  to  make  an  oral  motion 
to  dismiss  the  case  upon  any  ground  which 
would  be  good  In  arrest  of  Judgment  Olv. 
Code  1895,  §  5016;  McCook  v.  Crawford,  114 
Ga.  889,  40  8.  B.  225  and  citations.  But 
when  the  defendant,  at  the  first  term,  filed 
demurrers,  both  general  and  special,  and 
pressed  the  same  to  a  decision,  and  a  Judg- 
ment was  rendered  overruling  the  demurrei-s, 
the  Question  arises  as  to  how  far  this  Judg- 
ment Is  conclusive  between  the  parties  as  to 
the  right  of  the  plaintiffs  to  recover  upon  the 
facts  alleged.  It  has  been  held  that  a  Judg- 
ment sustaining  a  general  demurrer  to  a  pe- 
tition will  bar  a  second  suit  for  the  same 
cause  of  action.  Greene  v.  Central  of  Geor- 
gia Railway  Company,  112  Ga.  859,  88  S.  B. 
300,  and  citations;  Satterfield  v.  Spier,  114 
Ga.  127  (3),  39  S.  B.  980.  If  a  Judgment  on 
a  demurrer  that  a  petition  sets  forth  no  cause 
of  action  will  conclude  the  plaintiff  in  an- 
other suit  against  the  d^endant,  it  would 
seem  that  upon  similar  principles  a  Judgment 
upon  a  demurrer  that  a  petition  does  not  set 
forth  a  cause  of  action  will  conclude  the  de- 
fendant in  the  same  case,  so  long  as  such 
Judgment  stands  unreversed.  See,  in  this 
connection,  Kelly  v.  Strouse,  116  Ga.  874  (7), 
891  (7),  48  8.  B.  28&  In  the  case  Just  dted 
the  following  language  appears:  "If  the  de- 
fendant calls  in  question  the  sufilclency  of 
the  petition  by  demurrer,  as  he  has  a  right 
to  do,  and  the  court  renders  an  erroneous  de- 
dflion  holding  that  the  petition  sets  forth  a 
cause  of  action,  when  In  truth  it  does  not, 
and  the  defendant  acquiesces  in  this  decision, 
of  course  no  one  will  contend  that,  after  the 
time  allowed  by  law  has  expired  for  bring- 
ing under  review  this  erroneous  dedslon,  the 
defendant  can  be  heard  to  say  that  the  peti- 
tion sets  forth  no  cause  of  action.*'  There 
was  no  error  In  overruling  the  motion  to  dis- 
miss. The  Judgment  on  demurrer  is  conclu- 
sive upon  the  question  as  to  whether  the  pe- 
tition sets  forth  a  cause  of  action. 
2.  A  Judgment  on  demurrer,  so  long  as  it 


stands  unreversed,  is  conclusive  on  the  par- 
ties as  to  all  questions  which  were  necessarily 
involved  in  the  decision  of  the  points  raised 
by  the  demurrer.  The  demurrer  in  the  pres- 
ent case  not  only  raised  in  a  general  way 
the  question  as  to  the  sufficiency  of  the  plain- 
tiffs* allegations  to  authorize  a  recovery,  but 
it  specifically  raised  the  question  that  on  the 
face  of  the  petition  there  did  not  appear  to 
be  any  contractual  relation  between  the  de- 
fendant and  the  plaintiffs  which  would  au- 
thorize the  plaintiffs  to  recover  damages  for 
the  alleged  wrongful  acts  committed  by  the 
defendant  The  question  was  distinctly  made 
by  demurrer  to  the  whole  petition,  as  well 
as  by  demurrers  to  different  paragraphs,  that 
the  damages  claimed  were  too  remote  and 
speculative  and  Incapable  of  computation,  and 
generally  of  such  a  character  as  not  to  be  the 
basis  of  a  legal  recovery.  In  other  words, 
in  passing  upon  the  demurrers  the  court  was 
compelled  to  decide  two  questions:  (1)  Have 
the  plaintiffs  alleged  such  a  state  of  facts  as 
to  show  that  in  law  the  defendant  is  liable 
in  damages  to  it?  and  (2)  are  the  damages 
claimed  of  such  a  character  as  to  be  prop- 
erly the  subject  of  a  legal  recovery?  The 
Judgment  overruling  the  demurrers  decided 
these  questions  In  favor  of  the  plaintiffs,  and 
this  decision  is  the  law  of  this  case,  whether 
right  or  wrong.  A  great  part  of  the  brief 
of  counsel  for  the  plaintiff  in  error  is  devoted 
to  a  discussion  of  the  question  as  to  whether 
the  facts  alleged  are  sufildent  to  constitute 
a  cause  of  action,  and  whether  the  damages 
sought  to  be  recovered  are  of  such  a  char- 
acter as  to  be  the  basis  of  a  legal  recovery. 
It  is  not  proper  for  us  to  determine  either 
of  these  questions,  nor  do  we  express  or  in- 
timate any  opinion  in  reference  to  the  same, 
as  they  are  concluded  by  the  Judgment  on  the 
demurrers. 

8.  The  bill  of  exceptions  specified  as  a 
part  of  the  record  **the  motion  for  new  trial." 
The  clerk  transmitted  a  motion  for  a  new 
trial  based  upon  the  general  grounds  only. 
Before  the  call  of  the  case,  counsel  for  the 
plaintiff  in  error  filed  a  suggestion  of  a  dimi- 
nution of  the  record,  in  which  it  was  set 
forth  that  there  was  in  the  court  below  an 
amendment  to  the  motion  for  a  new  trial 
which  had  not  been  transmitted.  It  may  be 
that  under  authority  of  Civ;  Code  1895,  § 
5536  (4),  this  court  would  require  such  an 
amendment  to  be  transmitted  whenever  It 
became  apparent  that  it  was  necessary  to  a 
proper  determination  of  the  case,  even  though 
the  amendment  was  not  in  any  way  specified 
in  the  bill  of  exceptions.  But  in  any  event 
a  specification  of  "the  motion  for  a  new 
trial*'  includes  the  original  motion  and  all 
amendments  thereto. 

4.  There  are  various  assignments  upon  dif- 
ferent parts  of  the  charge.  In  one,  com- 
plaint is  made  that  the  court  charged  the 
law  of  recoupment;  but,  as  it  appears  from 
the  motion  that  this  charge  was  made  at 
the  request  of  the  defendant^  of  course  it 
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has  no  right  to  complain.  Complaint  is  also 
made  that  the  court  charged  the  jury  that 
"the  Jury  may  also  consider  the  number  of 
witnesses,  although  not  necessarily  with  the 
greater  number.*'  This  charge  is  unintelligi- 
ble, but  reference  to  the  charge  which  is 
contained  in  the  record  shows  that  the  Judge, 
in  concluding  his  remarks  upon  what  is 
meant  by  a  preponderance  of  the  evidence, 
used  this  language:  "The  Jury  may  also  con- 
sider the  number  of  witnesses,  although  the 
preponderance  is  not  necessarily  with  the 
greater  number."  There  was  evidently  a 
mistake  in  copying  the  charge  excepted  to  in 
the  motion  for  a  new  trial  and  bill  of  excep- 
tions, the  words  "preponderance  is"  having 
been  omitted  after  the  word  "although." 
But  treating  the  extract  from  the  charge  in 
the  record  as  the  one  actually  given,  when 
the  part  of  the  charge  referring  to  the  sub- 
ject of  the  preponderance  of  the  evidence 
is  considered  as  a  whole,  there  was 'nothing 
in  the  charge  complained  of  to  require  the 
granting  of  a  new  trial.  The  Jury  could  not 
have  been  misled  by  it  if  they  had  been  at- 
tentive to  other  parts  of  the  charge.  The 
other  portions  of  the  charge  which  are  al- 
leged to  be  erroneous  were  not  so  for  any 
of  the  reasons  assigned,  In  the  light  of  the 
fact  that  the  Judgment  on' the  demurrers  con- 
cludes the  defendant,  not  only  as  to  the 
right  of  the  plaintiffs  to  recover,  but  also 
as  to  the  elements  of  damage  to  be  consid- 
ered in  determining  the  amount  of  the  recov- 
ery, provided,  of  course,  the  allegations  in 
reference  to  the  cause  of  action  and  the  dam- 
ages sought  to  be  recovered  were  established 
to  the  satisfaction  of  the  Jury  by  competent 
evidence. 

6.  The  third  ground  of  the  motion  for  a 
new  trial  was  as  follows:  "Because  the 
court  erred  in  submitting  in  evidence,  over 
defendant's  objection,  that  portion  of  E.  J. 
McGehee'B  answer  to  direct  Interrogatory  No. 
5,  in  which  the  witness  states  that  'the  presi- 
dent, Mr.  John  F.  Pidcock,  was  speaking  for 
the  company';  defendant's  objection  being 
that  said  answer  was  irrelevant  and  the  ex- 
pression of  a  mere  opinion  or  deduction  of 
the  witness."  There  is  an  assignment  of  er- 
ror in  substantially  the  same  language  in  the 
bill  of  exceptions.  Neither  the  assignment 
in  the  motion  nor  that  in  the  bill  of  excep- 
tions can  be  considered,  for  the  reason  that 
it  does  not  appear  what  was  the  matter 
about  which  Pidcock  was  speaking.  Refer- 
ence is  made  to  direct  interrogatory  No.  5 
for  this  purpose,  but  It  is  well  settled  that 
this  court  will  not  look  beyond  the  motion 
for  a  new  trial  or  the  assignment  of  error 
in  the  bill  of  exceptions,  as  the  case  may  be, 
to  ascertain  the  facts  necessary  to  pass  in- 
telligently upon  the  assignment.  See  Sea- 
board Ahr-Llne  Railway  v.  Phillips,  117  Ga. 
98,  106y  43  S.  E.  4d4,  and  cases  cited.  There 
are  numerous  other  assignments  of  error  up- 
on rulings  on  evidence,  which  cannot  be  con- 
silvered,   for  the  reason  that  the  evidence 


objected  to  is  not  set  forth;  others,  for  the 
reason  that  it  is  not  set  forth  with  sufficient 
certainty;  others,  for  the  reason  that  the 
objection  made  to  the  admission  of  the  evi- 
dence  is  not  stated;  and  still  others,  for  the 
reasoh  that  it  does  not  appear  that  the  ob- 
jection set  forth  in  the  assignment  of  error 
was  made  at  the  time  the  evidence  was  of- 
fered. 

6.  Error  is  assigned  in  the  motion  for  a 
new  trial  and  in  the  bill  of  exceptions  upon 
the  admission  in  evidence  of  a  written  assign- 
ment or  transfer  signed  by  "John  F.  Pid- 
cock, President  Georgia  Northern  Railway 
Oompany,"  of  what  was  described  as  "the 
within  and  foregoing  lease,"  etc  The  objec- 
tion made  to  this  evidence  was  that  it  was 
irrelevant,  did  not  have  the  corporate  seal 
of  the  railway  company,  and  there  was  no 
evidence  that  John  F.  Pidcock  had  authority 
from  the  railway  company  to  execute  the 
assignment  Neither  In  the  bill  of  excep- 
tions nor  in  the  motion  for  a  new  trial  is  the 
paper  assigned  nor  the  substance  of  it  set 
forth.  It  Is  simply  referred  to  in  each  in- 
stance as  "the  Instrument  of  bargain  and 
sale,  etc.,  from  N.  Mck.  McNeill  and  T.  I. 
McNeill  to  John  F.  Pidcock,  President,  etc.'* 
It  is  impossible  to  pass  upon  the  assignment 
of  error  without  having  before  us  the  paper 
to  which  the  transfer  relates;  and  as  this 
is  not  embodied,  either  literally  or  in  sub- 
stance, either  in  the  motion  for  a  new  trial 
or  the  bill  of  exceptions,  the  assignment  of 
error  will  not  be  considered. 

After  a  careful  consideration  of  all  the 
assignments  of  error  relating  to  the  admis- 
sion of  evidence,  .we  find  no  error  which 
would,  in  our  opinion,  require  the  granting 
of  a  new  trial.  Objection  to  the  evidence 
Introduced  to  prove  the  amount  of  damages 
was  not  well  taken,  for  the  reason  tljat  the 
plaintiff  simply  proved  the  character  of  dam- 
ages alleged  in  the  petition,  and  the  Judg- 
ment on  the  demurrers  concluded  the  defend- 
ant on  the  question  as  to  whether  these  were 
the  subject  of  q.  lawful  recovery.  After  a 
careful  examination  of  the  entire  record,  we 
find  no  sufficient  reason  for  reversing  the 
Judgment  The  evidence  authorized  the  ver- 
dict and,  no  material  error  having  been  com- 
mitted, we  will  not  Interfere  with  the  dis- 
cretion of  the  trial  Judge  in  refusing  to  grant 
a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS.  0»  J.»  absent  on 
account  of  sickness. 


(119  Oa.  424) 
WILLIAMS  V.  TOWN  OF  SYLVESTER. 
(Supreme  Court  of  Georgia.    Feb.  12,  1904.) 

CRIMINAL  LAW-CBRTIORARI— ORDINANCES- 
VIOLATION. 
1.  Section  765  of  the  Penal  Code,  providing 
that  the  writ  of  certiorari  shall  not  oe  granted 
from  the  judgment  of  a  county  court  in  crim- 
inal cases,  "unless  the  accused  shall  file  his 
affidavit  stating  that  he  has  not  had  a  fair  trial 
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and  haa  been  wrongfully  and  illegally  convSct- 
ed,'*  has  no  application  to  a  writ  of  certiorari 
sued  out  firom  the  judgment  of  a  municipal 
court. 

2.  Section  11  of  the  act  approTed  December 
21,  1898  (Acts  1886,  p.  273),  incorporating  the 
town  of  Sylvester,  empowers  the  mayor  **to  see 
that  the  laws  of  said  town,  the  ordinances,  the 
by-laws,  the  rules  and  regulations,  and  orders 
of  the  council  are  duly  executed,'*  and  to  *'im- 
pose  fines,  not  to  exceed  the  sum  of  fifty  dol- 
lars," upon  offenders,  or  sentence  them  to  im- 
prisonment or  labor  on  the  public  works  for  a 
term  not  to  exceed  thirty  days,  "whenever  they 
have  violated  any  of  the  laws,  by-laws,  rules, 
or  orders  of  the  council,  or  the  ordinances  of 
8aid  town,"  but  the  act  nowhere  contemplates 
that  he  shall  have  power  to  impose  punishment 
for  a  specific  offense  not  made  penal  by  the 
ordinances  or  other  laws  of  the  town. 

S.  The  allegations  of  the  petition  for  certiora- 
ri were  such  as  to  require  a  consideration  of 
the  case  on  its  merits,  and  the  judgment  of 
dismissal  on  the  technical  ground  that  the  peti- 
tion was  insufQcient  in  law  was  erroneous. 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Worth  County; 
W.  N,  Spence,  Judge. 

Homer  Williams  was  conylcted  of  yiolating 
an  ordinance  of  the  town  of  Sylvester,  and 
brings  error.    Reversed. 

Claude  Payton,  for  plaintiff  In  error.-  Perry 
ft  Tipton,  for  defendant  in  error. 

CANDIjBB,  J.  Judgment  reversed.  All 
the  Justices  concurring,  except  SIMMONS,  O. 
J.,  absent  on  account  of  sidmess. 


ai9  Ga.  485)  

SCOTT  et  al.  t.  WHIPPLB. 

(Supreme  Court  of  Georgia.    Feb.  13,  1904.) 

RBCBIVEBS— DEPOSIT  IN  BANK— UABILITY  OF 
SBCTJRITIBS. 

1.  In  a  suit  pending  in  Dooly  superior  court, 
in  which  a  receiver  had  been  appointed,  the 
receiver  was,  bjr  a  special  order  of  court,  di- 
rected to  deposit  certain  funds  In  a  named 
bank,  "upon  said  bank  giving  good  and  solvent 
bond  and  security  to  the  receiver  for  the  forth- 
coming of  said  money;  said  security  to  be  ap- 
proved by  the  receiver."  The  deposit  was  made, 
the  receiver  having  first  taken  a  bond  with 
the  plaintiffs  in  error  as  securities;  the  condi- 
tion of  the  bond  being  that  the  depository  bank 
''shall  well  and  truly  account  for  all  moneys, 
funds,  and  notes  which  mav  be  deposited  with  it 
by  said  receiver,  and  shall  pay  and  apply  such 
money  and  funds  as  directed  by  said  receiver 
promptly  upon  his  demands,  and  do  and  per- 
form its  functions  as  depository  •••  ac- 
cording to  the  true  intent  and  meaning  of"  the 
order  directing  the  receiver  to  make  the  deposit. 
The  receiver  at  first  made  a  demand  deposit, 
but  subsequently,  at  the  solicitation  of  an  offi- 
cer of  the  bank,  and  with  no  consideration  mov- 
ing to  him,  changed  it  to  a  time  deposit  bearing 
no  interest.  Before  the  time  certincate  matur- 
ed, the  bank  failed,  and  the  receiver  made  de- 
mand upon  it  and  upon  the  securities  on  the 
bond  for  the  amount  then  on  deposit  to  his 
credit  as  receiver,  which  was  refused,  and  he 
brought  suit  for  the  breach  of  the  bond.  The 
defendants  introduced  no  evidence.  Held,  it 
was  not  error  to  direct  a  verdict  for  the  plain- 
tiff for  the  amount  of  money  shown  by  the  un- 
disputed evidence  to  have  been  on  deposit  to  the 
receiver's  credit  when  the  bank  failed.  In  the 
light  of  the  court's  order,  which  was  recited 
In  the  bond,  and  of  the  express  condition  of  that 


instrument,  the  independent  transaction  between 
the  receiver  and  the  bank,  by  which  a  demand 
deposit  was  dianged  to  a  tune  deposit,  in  no 
way  affected  the  obligation  of  the  securities  on 
the  bond^  which  was  that  the  money  on  deposit 
should  be  forthcoming  whenever  the  receiver 
should  demand  it. 
(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Dooly  Comity; 
E.  A«  Hawkins,  Judge  pro  hac  vice. 

Action  by  U.  V.  Whipple,  receiver,  against 
J.  B.  Scott  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    AfiOrmed. 

Guerry  ft  Hall,  J.  G.  Jones,  and  De  Lacy 
ft  Bishop,  for  plaintiffs  in  error.  U.  V.  Whip- 
ple and  Bacon,  Miller  ft  Brunson,  for  def end- 
ant-ln  error. 

CANDLBR,  J.  Judgment  affirmed.  All 
the  Justices  concurring,  except  SIMMONS,  C. 
J.,  absent  on  account  of  sicknesa. 


(119  Ga.  534) 

HOHNB  et  al.  t.  MULUS. 

(Supreme  Court  of  Georgia.    Feb.  16,  1904.) 

CONSTRUCTIVB  TRUST— ENFORCBMBNT— 
PLEADING-^DEMURRER. 

l.As  against  a  general  demurrer,  the  peti- 
tion set  forth  a  cause  of  action. 

2.  Such  parts  of  the  petition  as  were  subject 
to  the  special  demurrers  filed  are  indicated 
in  the  opinion. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Pulaski  County; 
D.  M.  Roberts,  Judge. 

Action  by  Julia  Home  and  others  against 
W.  J.  Mullls.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Reversed. 

W.  L.  Grice  &  Sons,  for  plaintiffs  in  error. 
J.  H.  Martin,  for  defendant  in  error. 

COBB,  J.  Julia  Home  and  others  brought 
an  action  against  Mullls,  alleging  in  their 
petition:  Plaintiffs  are  the  widow  and  chil- 
dren of  Isaac  Home.  On  January  1,  1890, 
Isaac  Home  executed  and  delivered  to  the 
Guaranty  Company  of  Georgia  a  mortgage 
deed  to  certain  described  tracts  of  land  to 
secure  the  payment  of  a  loan  of  $600.  The 
land  mortgaged  was  worth  $2,500,  and  is  still 
worth  that  sum.  After  executing  the  mort- 
gage, to  wit,  on  July  24,  1890,  Isaac  Home 
executed  to  petitioners  a  warranty  deed  to 
the  same  land  described  in  the  mortgage,  re- 
serving to  himself  the  use  and  control  of  the 
land  during  his  life.  This  deed  was  duly  re- 
corded. The  mortgage  debt  not  being  paid  at 
maturity,  the  mortgage  was  duly  foreclosed 
and  the  property  advertised  for  sale  about 
the  year  1896.  A  few  days  before  the  sale 
was  to  take  place,  Isaac  Home  entered  into 
an  arrangement  with  the  defendant,  who 
was  his  son-in-law,  under  which  the  defend- 
ant was  to  buy  the  land,  and  permit  Home 
to  redeem  it  within  two  years,  by  paying  the 
amount  of  the  bid,  together  with  interest  and 
the  necessary  expenses  which  had  been  in- 
curred.   At  the  time  this  agreement  was  en- 
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terea  Into,  the  defendant,  Mnllis,  had  actual 
notice  of  the  deed  from  Horne  to  petitioners. 
The  purpose  of  Home  In  making  the  agreed 
ment  with  defendant  for  a  reconveyance  of 
the  property  was  to  preserve  for  himself  a 
home  for  life,  and  to  secnre  the  land  for  his 
wife  and  children,  with  the  incumbrance  of 
the  mortgage  removed.  The  land  was  sold 
under  the  mortgage  execution,  and  bought 
by  the  defendant,  who  had  no  competitor  at 
the  sale,  for  a  sum  equal  to  the  amount  of 
the  debt  and  costs  and  expenses.  The  land 
was.  worth  $2,500  at  the  time  of  the  sale. 
The  defendant  received  a  deed  ftom  the  sher- 
iflr  to  the  land,  but  Isaac  Horne  remained  in 
possession  thereof  until  his  death,  and  plain- 
tiffs have  been  in  possession  since  that  time. 
Isaac  Home  paid  defendant  $90  In  1807,  and 
the  same  amount  in  1888,  and  petitioner  Julia 
Horne  paid  him  $90  in  1899.  While  these 
payments  were  called  "rent,"  they  were 
really  Intended  as  payments  on  the  redemp- 
tion money  agreed  to  be  paid  to  the  defend- 
ant, as  heretofore  stated.  A  short  time  be- 
fore the  death  of  Isaac  Home,  which  oc- 
curred on  October  21,  1888,  and  a  few  days 
before  the  time  for  redemption  under  the 
agreement  expired,  he  made  arrangements 
to  get  the  money  and  redeem  the  land  before 
the  time  for  redemption  should  expire.  The 
defendant,  upon  hearing  of  this  arrangement, 
went  to  Home,  who  was  then  In  his  last 
sickness,  and  told  him  not  to  give  himself 
any  concern  about  the  redemption  of  the 
land;  that  he  (defendant)  wanted  nothing 
but  the  money  which  he  had  expended,  with 
interest,  and,  if  the  lands  were  not  redeemed, 
he  would  sell  enough  of  them  to  get  back  his 
money,  and  would  then  turn  over  to  Isaac 
Home,  if  living,  the  surplus,  and,  if  he  was 
not  in  life,  then  to  his  wife  and  children;  and 
to  this  Home  agreed.  Relying  upon  these 
promises  of  the  defendant,  Isaac  Home  aban- 
doned his  purpose  of  getting  the  money  and 
redeeming  the  land  while  yet  he  had  time  to 
do  sa  Within  a  few  days  after  these  prom- 
ises were  made,  and  after  the  time  for  re- 
demption had  expired,  Isaac  Home  died, 
without  having  taken  any  further  steps  in 
the  matter.  Some  time  in  the  fall  of  1899 
the  defendant  sold  a  portion  of  the  land  for 
11,600.  He  still  holds  the  title  to  the  remain- 
der of  the  land,  102^  acres,  which  Is  worth 
About  $5  or  $6  per  acre,  and  refuses  to  ac^ 
count  to  petitioners  for  the  surplus  of  the 
money  received  from  the  sale  of  a  portion  of 
the  land,  or  to  make  a  reconveyance  of  the 
balance.  Isaac  Home  died  Intestate,  and 
there  has  been  no  administration  on  his  es- 
tate, nor  is  there  any  necessity  for  any,  there 
being  no  debts.  The  petition  prays  for  an 
accounting,  that  defendant  be  required  to 
make  a  conveyance  to  petitioners  of  the  por- 
tion of  the  land  to  which  he  holds  title,  and 
that  he  be  also  required  to  pay  to  petitioners 
the  balance  remaining  from  the  sum  received 
from  the  sale  of  a  portion  of  the  land,  after 
deducting  the  amount  of  his  bid  at  the  sale 


und^  the  mortgage  foreclosure,  with  inter- 
est and  costs  and  expenses.  To  the  petition 
the  defendant  filed  a  general  demurrer,  and 
also  special  demurrers  to  different  para- 
graphs of  the  same.  The  court  sustained  the 
demurrers  and  dismissed  the  petition.  The 
plaintiffs  excepted. 

As  against  a  general  demurrer,  the  petition 
set  forth  a  cause  of  action.  See  Burnett  v. 
Vandiver,  66  Ga.  802.  The  distinction  be- 
tween this  case  and  Roughton  v.  Rawlings, 
88  Ga.  819,  16  8.  B.  88,  is  that  in  the  latter 
case  the  two  persons  who  made  the  agree- 
ment to  divide  the  land  after  the  sale  had  no 
interest  whatever  in  the  property  which  was 
to  be  sold.  The  distinction  is  manifest  when 
we  consider  the  evening  sentences  of  the 
opinion  by  Mr.  Chief  Justice  Bleckley,  on 
pages  821  and  822,  88  Ga.,  page  89,  16  S.  E., 
where  he  says:  ''The  plaintiff  has  parted 
with  nothing  which  he  possessed  or  owned 
before.  He  has  the  same  amount  of  money 
and  property,  and  has  rendered  no  service, 
nor  caused  any  to  be  rendered.  What  he  has 
missed  by  reason  of  the  defendant's  refusal 
to  perform  the  verbal  agreement  is  only  the 
gain  which  he  would  have  derived  from  the 
performance  if  the  defendant  had  not  violat- 
ed his  promise.  The  mere  right  to  bid  for  the 
property  at  the  executor's  sale  was  not  itself 
property,  nor  the  subject-matter  of  bargain 
and  sale.  The  nonexerclse  of  that  right  by 
forbearing  to  bid  was  therefore  not  a  consid- 
eration for  pie  agreement  which  will  take 
the  case  out  of  the  statute  of  frauds  by  rea- 
son of  part  performance."  The  case  should 
not  have  been  dismissed,  and  the  Judgment 
must  therefore  be  reversed. 

A  reversal  of  the  Judgment  on  the  g^aeral 
demurrer  renders  it  necessary  to  pass  upon 
the  questions  made  by  the  special  demurrers, 
as  the  Judge  sustained  all  of  the  demurrers. 

There  was  no  merit  in  the  demurrer  which 
raised  the  question  that  copies  of  certain 
deeds  and  other  papers  were  not  exhibited  to 
the  petition.  The  allegations  in  reference  to 
these  papers  were  mere  matters  of  induce- 
ment, and  did  not  constitute  the  cause  of  ac- 
tion, nor  was  the  relief  prayed  for  based  en- 
tirely thereon.  Under  such  circumstances,  it 
was  not  necessary  t!o  exhibit  copies  of  such 
papers  to  the  petition.  Harp  v.  Investment 
Company,  108  Ga.  179,  83  S.  B.  998;  av. 
Code,  §  4963.  Especially  would  this  be  the 
case  when  the  papers  referred  to  were  de> 
scribed  In'  the  petition  in  such  a  way  as  to 
render  intelligible  the  allegations  referring  to 
them. 

There  was  no  merit  in  that  ground  of  the 
demurrer  which  raised  the  point  that  Home 
and  his  wife  were  tenants  of  defendant,  and 
therefore  could  not  deny  his  title.  The  peti- 
tion alleged  that  certain  amounts  had  been 
paid  to  defendant  by  Home  and  his  wife  in 
the  name  of  rent,  but  it  was  distinctly  aver- 
red that  these  payments  were  not  in  fact 
rent,  and  wore  not  Intended  as  such.  There 
is  nothing  in  the  petition  which  would  pre- 
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dude  the  plaiotlffB  from  showing  that  no  ro- 
latlon  of  landlord  and  tenant  ever  existed  be- 
tween Home  and  the  defendant;  or  between 
the  widow  of  Home  and  defendant  All  of 
paragraph  6  should  have  been  stricken,  ex- 
cept that  which  alleged  that  the  conveyance 
referred  to  conveyed  the  same  land.  Para- 
graphs 12  and  13  should  have  been  stricken. 
All  of 'paragraph  15  should  have  been  strick- 
en, except  that  which  alleged  the  value  of 
the  land.  Paragraph  20  should  be  stricken, 
unless  the  plaintiffs,  by  amendment,  set 
forth  the  names  of  the  persons  therein  re- 
ferred to.  The  petition,  with  these  para- 
graphs stricken,  is  set  forth  in  substance 
above.  It  stated  facts  sufficient  to  require 
the  defendant  to  flle  an  answer. 

Judgment  reversed.  All  the  Justices  con* 
curring,  except  SIMMONS,  O.  J.,  absent  on 
account  of  sickness. 


<119  GkL  47» 

ATLANTIC  &  B.  R.  CO.  v.  PENNY. 
(Supreme  Court  of  Georgia.    Feb.  18, 1004.) 

ASSIGNMENTS  OF  ERROR  —  EIXCBPTIONS  PEN- 
DENTE LITE— CONDEMNATION  PROCEEDINGS 
—RIGHT  OP  WAY— DISCRETION  OF  RAILROAD 
COliPANT. 

1.  Before  this  court  can  consider  ezceptions 
pendente  lite,  an  asstgnmeot  of  error  thereon 
must  be  made  in  the  bill  of  ezceptions,  or  filed 
in  this  court  on  or  before  the  call  of  the  case. 
The  failure  to  assign  error  in  one  of  these  meth- 
ods will  result  in  a  dismissal  of  the  writ  of 
error,  whether  it  be  sued  out  upon  a  main  or  a 
cross  bill  of  ezceptions. 

2.  In  a  proceeding  under  Civ.  Code  1885,  § 
4657  et  seq.,  for  the  purpose  of  acquiring  pri- 
vate property  for  public  purposes,  the  sole  ques- 
tion to  be  passed  upon  by  the  assessors  or  a  jury 
m  the  superior  court  on  appeal  is  the  amount 
of  compensation  to  be  paid.  Whether  the  quan- 
tity of  land,  sought  to  be  taken  is  necessary  and 
proper  for  the  purpose  for  which  it  is  sought  is 
a  question  not  involved  in  this  proceeding. 

8.  Under  the  general  railroad  law  in  the  pres- 
ent Code  the  railroad  company  is  allowed  to 
appropriate  for  a  right  of  way  a  strip  of  land 
not  ezceeding  in  width  200  feet.  Whether  a 
less  quantity  shall  be  taken  for  this  purpose  is 
left  to  the  discretion  of  the  company. 

4.  Under  the  general  railroad  law  referred  to 
In  the  preceding  note,  a  railroad  company  is 
authorized  to  take,  for  the  purpose  of  cuttings 
and  embankments  and  for  obtaining  gravel  and 
other  material,  as  much  land  as  may  be  neces- 
sary for  these  purposes,  and  it  is  authorized  to 
acquire,  for  stations,  terminal  facilities,  and  the 
like,  snch  quantity  of  land  as  may  be  neces- 
sary and  proper  for  these  purposes;  the  com* 
pany  being  vested  with  a  discretion  to  deter- 
mine, in  the  first  instance,  how  much  land  is 
necessary.  If  the  conjpany  abuses  the  discre- 
tion thus  vested  in  it,  a  court  of  equity  may 
by  injunction  so  restrain  it  as  to  keep  it  with- 
in the  linuts  of  its  charter. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Dooly  County; 
Z.  A.  liittlejohn.  Judge. 

Proceedings  by  the  Atlantic  &  Birmingham 
Railroad  Company  against  Z.  T.  Penny. 
From  the  Judgment,  both  parties  bring  error. 
Judgment  on  bill  of  ezceptions  of  railroa<:& 
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company  reversed.    Writ  of  error  sued  out  by 
defendant  dismissed. 

D.  A.  R.  Crum,  for  plaintiff.  J.  L.  Sweat, 
J.  G.  Jones,  and  W.  F.  George,  for  defendant 

COBB,  J.  The  Atlantic  &  Birmingham 
Railroad  Company  instituted  proceedings  to 
condemn  "two  hundred  and  fifty  (250)  feet 
right  of  way,  sixty  feet  on  the  east,  and  one 
hundred  and  ninety  feet  on  west,  side  of  the 
center  line,"  through  a  described  tract  of  land, 
the  property  of  Z.  T.  Penny.  A  majority  of 
the  assessors  chosen  in  the  manner  prescrib- 
ed by  law  filed  an  award  fixing  the  damages 
to  be  paid  at  $400.  The  third  assessor  re- 
fused to  agree  to  this,  and  filed  with  the 
award  a  writing  stating  that  in  his  opinion 
the  amount  should  have  been  $500.  Penny 
entered  an  appeal  from  the  award  of  the 
assessors  to  the  superior  court  When  the 
case  came  on  for  a  hearing  in  the  superior 
court  Penny  filed  a  written  motion  to  dis- 
miss the  entire  proceeding,  upon  the  ground 
that  the  amount  of  land  sought  to  be  taken 
was  not  necessary  for  the  right  of  way,  sta- 
tions, .terminal  facilities,  cuttings,  embank- 
ments, and  other  purposes  for  which  the  rail- 
road company  could  lawfully  take  private 
property;  that  under  its  charter  100  feet  was 
all  that  could  be  condemned  for  a  right  of 
way,  and  that  50  feet  on  each  side  of  the 
track  would  be  ample  for  all  of  the  legitimate 
purposes  of  the  company;  and  that  the  real 
purpose  of  the  condemnation  was  to  secure 
property  to  be  leased  for  factories,  plants, 
business  houses,  etc.  The  plaintiff  then 
amended  its  proceedings  by  alleging  that  the 
land  sought  to  be  condemned  was  necessary 
and  required,  not  only  as  a  right  of  way,  but 
for  a  freight  and  passenger  depot  and  pur- 
poses therewith  connected,  including  station 
grounds,  yards,  tracks,  warehouses,  etc.  The 
court  allowed  the  amendment,  and  then  over- 
ruled the  motion  to  dismiss.  Penny  filed  ex- 
ceptions pendente  lite  to  these  rulings.  The 
case  proceeded  to  trial,  and  resulted  in  a 
finding  by  the  jury  that  the  company  was 
entitled  to  condemn  only  200  feet,  and  fixing 
the  value  of  the  land  embraced  within  these 
limits  at  $276  per  acre.  Judgment  was  enter- 
ed on  this  verdict  The  company  made  a 
motion  for  a  new  trial,  on  the  ground  that 
the  verdict  was  contrary  to  law  and  the  evi- 
dence. The  court  overruled  the  motion,  and 
the  company  excepted.  Penny  filed  a  paper 
which  recited  the  demurrer  to  the  proceed- 
ings, the  trial  of  the  case,  the  motion  to  dis- 
miss, the  amendment  by  the  railroad  com- 
pany, and  the  rulings  of  the  court  on  the 
questions  thus  raised.  The  paper  also  re- 
cited that  exceptions  pendente  lite  bad  been 
filed  to  these  rulings,  and  specified,  as  parts 
of  the  record  to  be  transmitted,  the  motion 
to  dismiss,  the  amendment,  order  of  the  judge 
thereon,  and  exceptions  pendente  lite.  This 
paper  was  certified  by  the  judge  as  a  bill  of 
exceptions,  but  it  did  not  contain  any  assign- 
ment of  error  on  any  ruling  or  decision  of  the 
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court  or  on  the  exceptions  pendente  lite,  nor 
was  error  assigned  on  these  exceptions  ta 
this  court  after  the  case  reached  here. 

1.  Whether  the  paper  filed  by  Penny  be 
considered  as  a  cross-bill  of  exceptions,  or  as 
an  independent  bill,  it  will  have  to  be  dis- 
missed for  want  of  any  assignment  of  error. 
Jackson  t.  Fitzpatrick,  114  6a.  364,  40  S.  E. 
234.  Even  if  it  had  contained  an  assignment 
of  error  upon  the  exceptions  pendente  lite,  it 
would  hare  been  defective  as  an  independent 
bill,  because  in  such  bill  of  exceptions  •'there 
must  be  some  legal  assignment  of  error  on 
what  transpired  at  the  trial  term,  in  order 
to  bring  up  an  assignment  of  error  upon  ex- 
ceptions pendente  lite  filed  at  the  appearance 
term."  Barge  v.  Robinson,  115  Ga.  41,  41 
S.  E.  258,  and  cit.  The  exceptions  pendente 
lite  not  being  bef(M*e  us,  it  cannot  be  de- 
termined in  the  present  case  whether  pro- 
ceedings instituted  under  Civ.  Code  1895,  § 
4657  et  seq.,  for  the  purpose  of  condemning 
private  property  for  a  public  use,  are  amend- 
able at  all,  or  whether  in  the  present  case 
they  were  amendable  in  the  particular  In- 
dicated in  the  .foregoing  statement  of  facts. 

2-4.  Private  property  cannot  be  taken  for 
public  use  unless  there  is  a  necessity  for  such 
taking;  for  the  taking  of  property  when  not 
at  all  necessary  for  a  public  purpose,  or  the 
taking  of  more  property  than  is  necessary  for 
a  given  public  purpose,  is  in  effect  a  taking 
for  private  use.  Randolph  on  Em.  Dom.  SS 
185,  186;  10  Am.  &  Eng.  Enc.  L.  (2d  Ed.) 
1057;  3  Ell.  R.  R.  $  952;  New  Central  Goal 
Co.  V.  Coal  &  Iron  Co..  37  Md.  537.  539;  Mat- 
ter of  N.  Y.  Cen.  R.  Co.,  66  N.  Y.  407;  High- 
land Boy  Gold  Min.  Co.  v.  Strickley,  116  Fed. 
852  (5),  54  C  C.  A.  186.  Under  the  present 
Constitution  of  this  state  the  general  rule  is, 
so  far  as  private  corporations  are  concerned, 
that  the  General  Assembly  shall  pass  upon 
this  question  of  necessity  by  general  laws 
providing  what  classes  of  corporations  shall 
be  authorized  to  exercise  the  power  of  emi- 
nent domain.  Civ.  Code  1895,  $  5780.  In 
many  instances  where  it  is  proper  for  the 
power  of  eminent  domain  to  be  conferred 
upon  corporations  so  as  to  authorize  the  tak- 
ing of  land  it  is  impracticable  in  a  general 
law  to  prescribe  the  exact  quantity  that  shall 
be  taken,  and  this  must  be  determined  by 
some  authority  to  whom  the  law  delegates 
the  power  to  decide  this  question.  Wherever 
it  is  practicable  for  the  quantity  of  land  to 
be  determined,  it  is  best  that  it  should  be 
fixed  in  the  law,  and  in  many  instances  this 
can  be  done.  The  general  railroad  law  of 
this  state  prescribes  that  the  right  of  way 
proper  of  a  railroad  constructed  under  the 
provisions  of  that  law  shall  not  exceed  200 
feet  in  width.  The  corporation  is  given  a 
discretion  as  to  the  amount  to  be  taken,  lim- 
ited in  the  manner  indicated.  The  law  recog- 
nises, however,  that  there  may  be  places 
where  the  company  could  not,  within  those 
Hmlts,  obtain  earth  and  other  material  for 
necessary  cuttings  and  embankments;  and  it 


is  therefore  prescribed  that  for  this  purpose 
the  company  may  "take  as  much  land  aa 
may  be  necessary  for  the  proper  construction, 
operation,  and  security"  of  the  road.  Civ. 
Code  1895,  §  2167  (4).  See,  in  this  connec- 
tion, Hopkins  V.  Railroad,  97  Ga.  107,  25  S. 
B.  452. 

The  exact  quantity  of  land  that  may  be 
necessary  for  the  construction  and  mainte- 
nance of  stations,  terminal  facilities,  and  the 
like  canpot  be  definitely  fixed,  even  by  pre- 
scribing a  maximum  amount,  as  in  case  of 
the  right  of  way,  and  therefore  the  General 
Assembly  has  prescribed  that  the  company 
may  acquire  as  much  *'as  may  be  necessary" 
for  this  purpose.  Section  2167  (3).  It  is 
provided  that,  in  the  event  the  company  can- 
not procure  from  the  owners  title  to  the  right 
of  way  or  other  lands  necessary  and  proper 
for  the  construction  of  stations,  terminal 
facilities,  and  the  like,  such  property  may 
be  acquired  in  the  manner  prescribed  In  the 
Code.  Civ.  Code  1895,  §  2170.  The  manner 
prescribed  in  the  Code  Is  that  set  forth  in 
section  4657  et  seq.  The  general  railroad 
law  does  not  in  terms  declare  who  shall  de- 
termine the  question  as  to  how  much  land 
shall  be  taken  for  the  right  of  way  within 
the  limits  prescribed,  nor  how  much  land 
shall  be  taken  for  cuttings,  embankments, 
stations,  .terminal  facilities,  etc.  Nor  is  there 
anything  in  those  provisions  of  the  Code  re- 
lating to  the  manner  in  which  private  prop- 
erty may  be  taken  for  a  public  use  which  de- 
termines who  shall  pass  upon  the  question  of 
necessity  for  the  taking  and  of  the  quantity 
of  land  necessary  for  the  public  purpose  for 
which  condemnation  is  sought  Such  being 
the  case,  the  only  question  which  can  be  de- 
termined by  the  assessors  or  by  the  jury  on 
appeal  is  the  amount  of  compensation  to  be 
paid.  See,  in  this  connection,  O'Hare  v. 
Railroad  Company  (111.)  28  N.  B.  923  (5). 
The  Code  provides  that  "i^  the  parties  cannot 
agree  upon  the  compensation  to  be  paid,  the 
same  shall  be  assessed  and  determined*'  in 
the  manner  indicated  in  the  Code.  Section 
4659.  The  Code  prescribes  the  form  of 
award  to  be  made,  and  in  this  form  there  is 
no  reference  to  any  matter  except  the 
amount  of  money  to  be  paid  as  compensa- 
tion. Section  4676.  Under  the  general  rail- 
road law  express  authority  is  given  to  take 
private  property  for  the  purposes  indicated 
in  that  act  It  is  therefore  necessary  that 
the  quantity  to  be  taken  shall  be  fixed  by 
some  person,  and  from  the  silence  of  the  act 
with  reference  to  the  person  who  shall  de- 
termine this  question  it  Is  to  be  inferred  that 
the  corporation  is  to  have  authority,  in  the 
first  instance,  to  judge  of  this  matter.  Such 
seems  to  be  the  rule  laid  down  in  other  ju- 
risdictions. See  10  Am.  &  Eng.  Enc.  L.  (2d 
Ed.)  1057  (3);  1  Lewis  on  Em.  Dom.  (2d  Ed.) 
§  279,  p.  675;  Eldridge  v.  Smith.  34  Vt  4«5: 
Smith  V.  Railroad  Co.  (111.)  14  Am.  &  EDg. 
R.  Caa.  385;  Dletrlchs  v.  R.  Co.  (Neb.)  IS  N. 
W.  624  (3).    If  the  land  sought  to  be  taken  Is 
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to  be  used  for  the  pnipooe  of  a  right  of  way 
only,  the  corporation  mnat  determine  how 
much  It  shall  take,  and  in  no  event  can  It 
take  more  than  a  strip  200  feet  In  width.  If 
the  land  is  sought  to  be  taken  for  the  pur- 
pose of  making  necessary  cuttings  and  em- 
bankments, or  for  stations,  terminal  facil- 
ities, and  the  like,  the  corporation,  after  an 
inyestigation  as  to  its  needs,  Is  authorized, 
under  the  act,  to  determine  In  the  first  in- 
stance how  much  is  necessary  for  these  pur- 
poses. After  the  corporation  has  determined 
this  question,  if  it  cannot  acquire  the  title  by 
contract  from  the  owners,  it  may  proceed  to 
condemn  the  land  under  the  law  above  re- 
ferred to.  If  it  does  so  proceed,  and  the  as- 
sessors, or  the  Jury  on  appeal,  fix  the  amount 
of  compensation  to  be  paid,  and  the  corpora- 
tion pays  this  amount  after  final  judgment 
by  the  assessors,  or  by  the  court  if  an  appeal 
is  taken,  it  acquires  the  right  to  use  the 
property  for  the  purposes  and  for  the  time 
authorized  by  law.  Of  course,  we  are  not  to 
be  understood  as  ruling  that  this  discretion 
of  the  corporation  to  determine  the  quantity 
of  land  necessary  is  not  subject  to  control  if 
abused.  An  unlimited  and  unrestrained  pow- 
er of  this  kind  might  be  subject  to  great 
abuse,  and  the  General  Assembly  did  not,  of 
course.  Intend  to  make  the  person  seeking  to 
condemn  the  final  judge  of  necessity  and 
quantity.  If  the  proceeding  authorized  by 
law  is  Instituted  and  the  amount  is  fixed  in 
the  proper  manner  and  by  the  proper  au- 
thorities, and  the  company  pays  this  sum, 
which  is  accepted  by  the  landowner,  the 
owner  is  thereafter  concluded  on  the  ques- 
tion of  the  necessity  for  the  taking  and  the 
quantity  which  is  necessary  for  the  pur- 
poses for  which  condemnation  is  sought. 
While  there  Is  no  provision  in  the  general 
railroad  law  or  in  the  law  providing  the 
method  of  condemnation  for  raising  the  ques- 
tion as  to  the  necessity  for  taking  the  land 
sought  to  be  condemned,  if  an  effort  should 
be  made  to  appropriate  more  land  than  Is 
necessary  for  the  purpose  for  which  condem- 
nation Is  sought  the  landowner  may  appeal 
to  a  court  of  equity  to  Interfere  by  injunc- 
tion, and  thus  have  the  question  of  necessity 
and  quantity  determined  before  an  award  Is 
made  by  the  assessors.  How  far  the  act  of 
the  property  owner  In  appointing  an  assessor 
and  proceeding  to  a  hearing  before  the  as- 
sessors may  amount  to  a  waiver  of  his  right 
to  question  the  necessity  of  taking  the  quan- 
tity of  land  sought  to  be  condemned  will  not 
now  be  determined.  Nor  is  the  question  of 
how  far  a  court  of  equity  would  In  a  given 
case  supervise  the  action  of  the  Legislature 
in  declaring  what  amount  of  land  is  neces- 
sary Involved  In  the  present  case.  It  would 
seem  that  the  question  of  necessity  would  be 
open  to  investigation  by  the  courts  even  after 
the  Legislature  has  passed  on  it,  and  it  has 
been  so  held.  See  8  Ell.  R.  R.  §  952,  p.  1338. 
But.  as  stated  above,  we  make  no  ruling  on 


this  question.  We  are  clear  that  the  jury  to 
whom  the  case  was  submitted  on  appeal  had 
no  right  to  pass  on  any  question  save  that 
relating  to  the  amount  of  com];>ensation  to 
be  paid,  and  that  the  verdict  reducing  the 
quantity  of  land  which  the  railroad  company 
sought  to  condemn  was  unauthorized. 

Judgment  on  the  bill  of  exceptions  of  the 
railroad  company  reversed;  writ  of  error 
sued  out  by  Penny  dismissed.  All  the  Jus- 
tices concurring,  except  SIMMONS,  O.  J.,  ab- 
sent on  account  of  sickness. 


aid  Ga.  6X7) 

HOWELL  et  al.  v.  PATE  et  al. 

(Supreme  Court  of  Georgia.    Feb.  16,  lOOi.) 

MUNICIPAL  BLBCTIONS— CONSTITUTIONAL  LAW 
—QUALIFICATION  OF  VOTERS. 

1.  The  act  of  December  12,  1859,  to  incorpo- 
rate the  town  of  Warrenton  (Acts  1859,  p.  210), 
was,  in  so  far  as  it  limited  to  white  persons 
the  right  to  vote  in  municipal  elections  held 
in  that  town,  modified  by  the  fifteenth  amend- 
ment to  the  Constitution  of  the  United  States 
(McCrary,  Elec.  r4th  Ed.]  31;  6  Am.  &  Eng. 
Enc.  Law  [Ist  Bd.l  260.  note  4;  10  Am.  & 
Eng.  Enc.  Law  [2d  Ed.j  573),  as  well  as  by 
the  provisions  of  article  2  of  the  Constitution 
of  this  state  adopted  and  ratified  in  1868  (Code 
1873,  S  5027;  Civ.  Code  1895.  §  5737). 

2.  The  exclusion,  solely  on  account  of  color, 
of  persons  qualified  and  offering  to  vote  at  tiie 
late  municipal  election  in  that  town,  there  be- 
ing a  sufficient  number  excluded  to  have  altered 
the  result  of  the  election,  rendered  it  void, 
Spence  v.  Judge,  13  Ala.  805;  Pennington  v. 
Hare,  62  N.  W.  116,  60  Minn.  146;  Hartt  v. 
Harvey*  19  How.  Prac.  245;  Id.,  32  Barb.  55; 
Webster  v.  Byrnes,  84  Cal.  273. 

8.  This  being  so,  the  defeated  candidates 
could  not,  as  such,  have  gained  anything  by  con- 
testing the  election;  and  it  was  their  right,  in 
their  capacity  as  citizens  and  taxpayers  of  the 
town,  to  institute  quo  warranto  proceedings 
against  such  of  their  opponents  as  were  ille- 
;ally   installed   in   office    under   that    election. 

avis  V.  City  Council  of  Dawson,  17  S.  E.  110, 
90  Ga.  817. 

4.  The  mayor  and  commissioners  of  Warren- 
ton, being  elected  by  the  same  constituency  and 
at  the  same  time,  and  having  joint  functions 
to  perform  in  connection  with  municipal  af- 
fairs (Acts  1859,  p.  210;  Acts  1899,  p.  299), 
could  properly  be  joined  as  defendants  to  the 

Eetition  filed  in  this  case,  the  right  of  each  to 
old  office  being  altogether  dependent  upon  th^ 
validity  of  the  election  above  referred  to.  State 
T.  Kearn.  22  Atl.  322,  1018.  17  R.  I.  391;  Reg. 
v.  Whitehom,  10  Mod.  65;  CJom.  t.  Stevens, 
82  Atl.  Ill,  168  Pa,  582. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Warren  Coun- 
ty; H.  M.  Holden,  Judge. 

Action  between  F.  L.  Howell  and  others 
and  J.  R.  Pate  and  others.  From  the  Judg- 
ment, Howell  and  others  bring  error.  Re- 
versed. 

E.  P.  Davis,  for  plaintiffs  in  error.  L.  D. 
McGregor  and  S.  H.  Sibley,  for  defendants  in 
error. 


ga 
D; 


TURNE^R,  J.  Judgment  reversed.  All  the 
Justices  concurring,  except  SIMMONS,  C.  J., 
absent  on  account  of  sickness. 
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(U9  Ga.  519) 

SOUTHERN  BANEINO  ft  TRUST  CX>.  7> 
WILCOX  LUMBER  CO. 

(Snpreme  Court  of  Georgia.    Feb.  13,  1004.) 

TAXATION-*aAIJi^IMPROVBD  LANDS-WILD 
LANDS. 

1.  Under  the  act  approved  February  28,  1874 
(Acts  X874,  p.  105),  the  Comptroller  General 
was  authorized  only  to  issue  a  tax  fi.  fa.  against 
unimproYed  or  wild  land.  A  sale  of  improved 
land  as  wild  land  under  such  execution  would 
convey   no  title. 

2.  Whether  the  land  was  to  be  taxed  as  wild 
or  improved  depended  altogether  on  the  ap- 
pearance it  presented  to  the  eye,  it  being  im- 
material by  whom  the  improvement  had  been 
made. 

8.  Wherever  there  appeared  to  be  such  im- 
provements  as  indicated  that  there  waa  soniQ 
one  personally  responsible  for  taxes,  it  wa9 
necessary  to  return  and  .tax  the  same  as  im- 

Koved  property,  and  the  Comptroller  was  not 
und  to  inquire  how   the  improver  held  the 
property— whether   by   title  perfect  or  imper- 
fect, or  by  no  title  at  all. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Wilcox  Ooim- 
ty;  D.  M.  Roberts,  Judge. 

Action  by  the  Southern  Bankhig  &  Troat 
(Company  against  the  Wilcox  Lumber  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff brings  error.    Afiirmed. 

The  plaintiff  relied  on  a  deed  mider  a  tax 
sale  by  virtue  of  a  tax  fl.  fft.  issued  by  the 
(Comptroller  General  for  taxes  in  1875  against 
the  land  in  controversy  as  wild  land.  The 
defendant  attacked  the  validity  of  the  sale 
on  the  ground  that  the  land  had  been  im- 
proved prior  to  1875.  Dowdy,  one  of  the 
defendant's  grantors  and  warrantors,  testi- 
fied that  he  made  improvements  on  this  lot 
about  1871.  1872,  1873,  1874,  and  1876.  "I 
put  a  patch  on  it  of  about  an  acre  and  a 
half,  and  put  a  house  on  it  I  do  not  recol- 
lect the  year,  but  it  was  about  thirty-three 
years  ago,  making  it  about  1870  that  I  first 
made  Improvements.  I  moved  a  woman  into 
the  house,  and  she  and  her  children  worked. 
That  was  just  after  I  built  the  housQ.  The 
patch  was  fenced  and  a  well  dug.  In  the 
fall  of  the  year  I  took  in  about  an  acre,  and 
fenced  it  and  sowed  it  About  two  years 
after  I  put  in  an  acre  peach  orchard  on  It, 
and  fenced  it  All  these  improvements  on  it 
were  prior  to  1873.  I  built  another  house 
about  sixteen  years  ago,-  and  I  have  kept 
clearing  and  improving  since.  Possession 
has  been  continuous  since."  Other  witnesses 
testified  to  the  same  facts  substantially  as 
to  the  time  when  and  the  character  of  the 
improvements  made.  One  of  the  witnesses 
for  the  plaintiff  testified  that  the  improve- 
ments mentioned  by  Dowdy  had  been  made 
before  the  year  1876. 

A.  C.  Pate,  Bldridge  Cutts,  and  Hal  Law- 
son,  for  plaintiff  in  error.  Whipple  ft  Me- 
Kenzie,  for  defendant  in  error. 

LAMAR,  J.  In  trespass  to  try  title  the 
validity  of  an  essential  link  in  plaintiff's 
chain   depended   upon   the   question    as    to 


whether  the  Comptroller  General,  under  the 
act  of  1874  (Acts  1874,  p.  1019,  bad  tbe  right 
to  sell  the  property  as  wlhl  land.  There  was 
evidence  that  there  had  been  some  improve- 
ments placed  on  the  property  prior  to  1875. 
The  plaintiff  insisted  that  this  wortL  bad 
been  done  by  a  mere  trespasser,  and  that  in 
legal  effect  the  land  remained  wild,  and  could 
be  sold  as  such  by  the  comptroller.  He  ex- 
cepts to  the  contrary  milng. 

Under  the  act  the  Ck>mptroller  waa  anther- 
Ised  only  to  issue  tax  fl,  fas.  against  unim- 
proved or  wild  lands.  If  the  property  waa 
In  fftct  improved  he  had  no  right  to  issue 
execution  against  it,  and  a  sale  thereunder 
would  convey  no  title.  Hutchins  v.  Tenant, 
73  Ga.  96.  In  that  case  about  six  acres  had 
been  cleared  and  fenced  in  1874.  The  fi.  fa. 
was  for  taxes  alleged  to  be  due  on  a  land  lot 
for  1874  and  1875,  and  there,  as  here,  an 
effort  was  made  to  show  that,  as  the  person 
in  possession  was  a  trespasser,  his  wrongful 
act  Gould  not  make  domestic  the  wild  land. 
The  court,  however,  refused  to  permit  such 
testimony,  holding  that  the  sale  was  void, 
and  conveyed  no  title  to  the  purchaser.  The 
decision  is  in  accord  with  the  ruling  in  other 
states  under  statutes  in  reference  to  the  sale 
of  unoccupied  or  unseated  lands.  In  Riddle 
V.  Noble,  68  Pa.  289,  it  was  held  that  an 
entry  upon  an  unseated  tract  of  land  by  any 
one,  whether  as  an  intruder  or  under  the 
title  of  the  owner,  either  for  purchase  or  resi- 
dence or  for  cultivation,  makes  the  tract 
seated.  The  cultivation  of  several  acres  fixes 
the  denomination  of  the  whole,  and  charges 
the  person  of  the  cultivator  so  as  to  render 
a  sale  for  taxes  illegal.  And  again,  in  Stoet- 
zel  V.  Jackson,  166  Pa.  562,  667,  it  was  held 
that  "land  may  be  seated  as  well  by  an  in- 
truder as  by  an  owner,  and  whether  it  is  to 
be  taxed  as  seated  or  unseated  depends  alto- 
gether on  the  appearance  it  presents  to  the 
eye  of  the  assessor.  Where  there  appears  to 
be  such  a  permanent  improvement  as  indi- 
cates a  personal  responsibility  for  taxes,  the 
land  should  be  returned  and  taxed  as  seated. 
It  is  not  the  business  of  the  assessor  to  in- 
quire how  the  Improver  holds  the  property, 
whether  by  title  perfect  or  Imperfect,  or  by 
no  title  at  all;  for  the  question  is  but  how 
the  taxes  shall  be  collected;  if  seated,  then 
from  some  person;  but  it  unseated,  from  the 
land  itself." 

Judgment  afilrmed.  All  the  Justioes  con- 
curring, except  SIMMONS,  C.  J.,  absent  on 
account  of  sickness. 


cm  Ga.  316} 

McRAB  OIL  &  FERTILIZER  (X).  v.  STONBL 

(Supreme  Court  of  Georgia.    Feb.  IS,  1901) 

BAIiS-OVBRPAYMBNT— ACTION    TO    RBCOVKB— 
VOLUNTARY  PAYMENT— EVIDENCE. 


1.  On  the  trial  of  an  action  brought  by  a  ^ 
dee  against  his  vendor  for  the  recovery  of  an 
alleged  overpayment  for  cotton  seed  purchased 
at  a  given  price  per  ton,  alleged  to  have  b«en 
made  by  reason  of  a  mistake  in  the  weight  ot 
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■nch  Med,  neither  the  law  of  yolantarr  paTmeiit 
aa  embodied  in  Gir.  Oode  1896,  I  87S2,  nor  the 
law  of  caveat  emptor,  was  applicable,  and  the 
court  erred  in  siymg  the  same  in  charge  to  the 
jury. 

2.  Evidence  that  the  vendor  did  not  consent 
that  the  cotton  seed  should  be  reweighed  was 
Irrelevant,  and  should  have  been  rejected. 

3.  There  was  no  error  in  rejecting  as  hearsay 
the  teatimony  referred  to  in  the  fourth  ground  of 
the  motion  for  a  new  triaL 

(Syllabus  hj  the  Court) 

Brror  from  City  Court  of  Mt  Vernon;  W. 
M.  liowls.  Judge. 

Action  between  the  McRae  Oil  &  Fertilizer 
Company  and  A.  P.  Stone.  From  the  judg- 
ment, the  fertilizer  company  brings  error. 
Reversed. 

Graham  St  Graham,  for  plaintiff  in  error. 
J.  B.  Gelger,  for  defendant  in  error. 

FISH,  P.  J.  Judgment  reversed.  All  the 
Justices  concurring,  except  SIMMONS*  G.  J^ 
absent  on  account  of  sickness. 


(119  Oa.  486) 

WINGO,  BLLBTT  &  CRUMP  SHOB  CO.  r. 

JOHNSON  et  al. 

(Supreme  Court  of  Georgia*    Feb.  18,  1904.) 

OARNISHMBNT-PROCBDURB-OLAIMANT— 
JUDGMENT. 

1.  Where  garnishment  proceedings  were  in- 
stituted in  Sumter  superior  court,  based  upon  a 
suit  pending  in  the  city  court  of  Macon,  and  a 
claim,  pursuant  to  Civ.  Code  1806,  I  4720,  was 
filed  in  the  city  court  of  Macon,  the  claimant 
did  not  thereby  become  a  party  to  the  proceed- 
ings in  Sumter  county;  it  not  appearing  that 
there  was  a  compliance  by  the  plaintiff  with  the 

{provisions  of  Civ.  Code  1892$,  ff  4715-4717. 
t  follows  that  a  judgment  rendered  against  the 
claimant  in  Sumter  superior  court,  based  on  a 
verdict  rendered  in  that  court,  finding  in  favor 
of  a  traverse  to  the  garnishee's  answer,  was 
void,  and  was  properly  set  aside  on  motion. 
(Sylhibus  by  the  Oourt) 

Elrror  from  Superior  Court,  Sumter  Coun- 
ty;  Z.  A.  Llttlejohn,  Judge. 

Action  by  the  Wlngo,  Ellett  &  Crump  Shoe 
Oompany  against  C.  H.  Weeks.  Summons  of 
garnishment  served  on  Elmore  &  Daniel. 
Judgment  for  plaintiffs,  and  W.  M.  Johnson 
and  R.  W.  Johnson  move  to  set  it  aside,  and 
plaintiffs  bring  error.    Aflrmed. 

H.  B.  Simmons  and  F.  Chambers  &  Son, 
for  plaintiffs  in  error.  Hardeman,  Davis, 
Turner  &  Jones,  for  defendants  in  error. 

CANDLBR,  J.  The  plaintiffs  in  error,  by 
their  attorney,  made  an  affidavit  before  a 
notary  public  and  ex  ofl^cio  Justice  of  the 
peace  in  Bibb  county  for  the  purpose  of  su- 
ing out  summons  of  garnishment  in  an  ac- 
tion which  they  had  instituted  in  the  city 
court  of  Macon  against  C.  H.  Weeks.  The 
usual  garnishment  bond  was  given.  The 
summons  of  garnishment  does  not  appear  in 
the  record,  but  immediately  following  the 
affidavit  and  bond  is  this  entry:  "Georgia, 
Sumter  county.  I  have  this  day  served  sum- 
mons of  garnishment  issued  on  within  affl- 


dayit  and  bond  personally  on  Olin  Daniel,  of 
the  firm  of  Elmore  &  Daniel,  at  9:20  a.  m. 
This  12th  day  of  December,  1901.  W.  P. 
McArthur,  L.  C."  Following  this  entry  is 
another,  which  is  unsigned,  as  follows: 
"FUed  in  ofllce  December  12th,  1901."  In 
what  ofllce  or  in  what  county  the  filing  wae 
Imd  does  not  appear.  Blmore  &  Daniel  an- 
swered the  garnishment,  denying  that  they 
were  indebted  to  Weeks,  or  that  they  had  in 
their  possession  any  property,  money,  or  ef- 
fects belonging  to  him.  The  answer  was 
sworn  to  in  Sumter  county,  and  appears  to 
have  been  **flled  in  ofllce  May  the  26th,  1902"; 
but  this  entry  of  filing  is  also  silent  as  to 
the  ofllce  and  county  in  which,  and  the  ofll- 
cer  with  whom,  the  answer  was  filed.  The 
plaintiffs  traversed  the  garnishees'  answer, 
and  service  of  the  traverse  was  acknowl- 
edged by  the  attorney  for  the  garnishees  in 
Sumter  county.  The  entry  of  filing  on  this 
paper  was  in  like  vague  and  general  terms  as 
on  the  papers  previously  mentioned.  The 
traverse  is  headed:  "Georgia,  Sumter  coun- 
ty. To  the  Superior  Court  of  Said  County." 
The  record  next  shows  a  verdict  "in  favor 
of  the  traverse,  except  as  to  the  note  claim- 
ed by  C.  Q..  Johnson.  We  find  titie  to  this 
note  of  C.  G.  Johnson  to  be  in  claimant,  C. 
G.  Johnson."  On  this  verdict,  which  ap- 
pears to  have  been  rendered  by  a  jury  in 
Sumter  superior  court,  a  judgment  was  en- 
tered in  favor  of  the  plaintiffs,  Wingo,  El- 
lett &  Crump  Shoe  Company,  against  the 
garnishees,  Elmore  &'  Daniel,  and  against 
W.  M.  Johnson  as  principal  and  R.  W.  John- 
son as  security,  the  said  judgment  reciting, 
"upon  a  claim  bond  given  in  the  city  court 
of  Macon  to  dissolve  the  garnishment  be- 
fore mentioned."  The  record  falls  to  show 
how  this  case  ever  got  into  Sumter  superior 
court,  or  how  W.  M.  Jofauson  and  R.  W. 
Johnson  ever  got  into  the  case.  There  is 
nothing  to  indicate  how  it  ever  happened 
that  a  bailiff  in  Sumter  county  served  a 
sunmions  of  garnishment  in  that  county  is- 
sued upon  an  affidavit  and  bond  made  in 
Bibb  county  and  returnable  to  the  city  court 
of  Macon.  There  is  nothing  in  the  record 
other  than  the  recital  in  the  judgment  be- 
fore mentioned  to  show  the  making  of  any 
bond  by  the  Johnsons  in  any  court  for  any 
purpose. 

At  the  same  term  of  court  at  which  the 
verdict  and  judgment  before  referred  to  were 
rendered,  W.  M.  Johnson  and  R.  W.  John- 
son moved  to  set  aside  the  judgment,  on  the 
grounds  that  they  were  not  proper  parties  to 
the  case;  that  there  were  no  pleadings  in 
the  case  wliich  made  them  parties  thereto  in 
any  sense  upon  which  a  judgment  might  be 
rendered  against  them;  and  that  the  supe- 
rior court  of  Sumter  county  had  no  jurisdic- 
tion over  them,  and  for  that  reason  no  lega! 
judgment  could  be  rendered  against  them  in 
that  court  By  amendment  they  alleged 
"that  they,  nor  either  of  them,  had  filed  in 
Sumter  superior  court  any  claim  bond  to 
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dissolye  said  gamlsliment,  nor  had  any  copy 
of  any  such  bond  alleged  In  said  Judgment 
to  have  been  filed  in  the  city  court  of  Ma- 
con been  filed  in  the  superior  court  of  Sum- 
ter county,  nor  had  movants,  or  either  of 
them,  been  made  parties  to  the  garnishment 
proceedings  pending  in  Sumter  superior  court 
by  any  order  of  court,  all  of  which  will  ap- 
pear by  an  inspection  of  the  records  of  said 
court,  nor  did  said  movants,  or  either  of 
them,  appear  in  person  or  by  attorney  in 
Sumter  superior  court  at  any  stage  of  said 
garnishment  proceedings,  or  take  any  part 
in  the  trial  thereof,  or  in  any  manner  sub- 
mit themselves  to  the  Jurisdiction  of  said 
court";  that  the  verdict  rendered  did  not  au- 
thorize the  Judgment  entered  in  said  cause; 
and  that  neither  before  nor  after  the  rendi- 
tion of  the  Judgment  did  the  plaintiffs  pro- 
duce in  evidence  any  Judgment  or  exemplifi- 
cation from  the  city  court  of  Macon  of  any 
Judgment  in  the  suit  brought  against  Weeks, 
nor  was  the  production  of  such  evidence 
waived.  On  the  hearing  of  the  motion  aa 
amended  the  Judge  set  aside  the  Judgment  as 
against  the  Johnsons.  The  plaintiffs  except- 
ed. 

Taking  the  record  as  a  whole,  we  are  clear 
that  the  court  was  correct  in  setting  aside 
the  Judgment  against  the  defendants  in  er- 
ror. As  has  been  seen,  the  record  does  not 
show  upon  what  the  Judgment  against  the 
Johnsons  was  based.  It  may  be  inferable 
that  they  filed  in  the  city  court  of  Macon  a 
bond  to  dissolve  the  garnishment  pending  in 
that  court,  in  accordance  with  Civ.  Code 
1895,  f  4720,  but  it  nowhere  appears,  nor  is 
it  suggested,  that  they  filed  a  bond  to  dis-. 
solve  a  garnishment  proceeding  pending  in 
Sumter  superior  court  Indeed,  it  cannot  be 
said  that  it  appears  from  the  record  that 
there  were  any  garnishment  proceedings 
pending  in  Sumter  superior  court  In  the 
motion  to  set  aside  it  was  expressly  alleged 
that  the  movants  were  in  no  way  connected 
with  the  proceedings  in  Sumter  superior 
court,  that  they  were  never  made  parties 
thereto,  and  that  they  were  never  served  with 
any  paper  to  connect  them  with  any  proceed- 
ings in  Sumter  county.  Assuming  that  there 
was  a  garnishment  proceeding  pending  in 
Sumter  superior  court,  and  that  the  claim 
bond  was  given  under  the  provisions  of  Civ. 
Oode  1895,  §  4720,  to  dissolve  the  garnish- 
ment, when  the  garnishees  answered  they 
would  have  been  discharged,  and  any  Judg- 
ment rendered  in  the  case  should  have  been 
against  the  claimants  and  not  the  garnishees. 
If  the  bond  was  filed  in  the  city  court  of 
Macon  to  dissolve  a  garnishment  pending 
there,  the  claimants  were  in  no  way  con- 
nected with  any  garnishment  proceedings  in 
Sumter  superior  court,  and  a  Judgment 
against  them  in  that  court  would  be  illegal 
and  void.  If,  under  the  Oode  section  be- 
fore cited,  they  had  filed  their  bond  in  Sum- 
ter superior  court  to  dissolve  a  garnishment 
pending  in  that  court,  the  verdict  of  a  Jury 


finding  in  favor  of  a  traverse  to  the  answer 
of  the  garnishees  would  have  required  a 
Judgment  against  the  claimants;  the  gar- 
nishees, as  we  have  seen,  being  discharged, 
under  such  circumstances,  upon  filing  their 
answer. 

In  view  of  the  past  rulings  of  this  court, 
we  think  the  allegation  in  the  motion  to  set 
aside  the  Judgment,  to  the  effect  that  previ- 
ously to  the  entering  of  the  Judgment  against 
the  movants  no  Judgment  had  been  rendered 
against  Weeks  in  the  city  court  of  Macon, 
was  immaterial.  If  the  Johnsons  had  been 
parties  to  the  case  in  Sumter  superior  court, 
we  would  be  bound  to  presume  that  the 
court  rendering  the  Judgment  had  before  it 
all  the  facts  necessary  to  render  that  Judg- 
ment valid.  Holbrook  v.  Bvansvllle  R.  Co., 
114  6a.  1,  d9  S.  B.  937,  where  it  was  held 
that  "a  Judgment  against  a  garnishee,  dnly 
entered,  is  as  to  him  conclusive  of  the  prop- 
osition that  the  plaintiff  had  already  obtain- 
ed a  valid  Judgment  against  the  main  debt- 
or, whose  effects  were  sought  to  be  reached 
by  the  garnishment  proceedings/'  Upon  the 
facts  stated,  and  which  are  certified  as  true 
by  the  trial  Judge,  we  find  no  error  in  the 
ruling  complained  of  In  the  bill  of  excep- 
tions. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent  wk 
account  of  sickness. 


Old  Oa.  S15) 


FARKAS  V.  MONK. 


(Supreme  Court  of  Georgia.   Feb.  13, 1904.) 

PLEADING— DBMURRBR^AMBNDMBNT— ACTION 

ON  NOTE— ANSWER— FRAUDULENT  REP- 

RBSENTATIONS-OFPER  TO  RESCIND. 

1.  It  Is  too  late,  at  the  trial  term  of  a  case, 
for  the  plaintiff  to  file  an  amendment  to  a  de- 
murrer to  the  defendant's  plea,  setting  ap  new 
and  distinct  grounds  of  objection  thereto.  CSv. 
Code  1895,  (I  5045,  5047;  City  Council  v.  Lom- 
bard, 28  S.  B.  994,  101  6a.  724. 

2.  The  answer  of  the  defendant  set  forth  a 
good  defense,  it  being  alleged  that  the  note  sued 
on  was  obtained  from  him  by  reason  of  the  false 
and  fraudulent  representations  of  the  plaintifE 
that  he  held  a  fi.  fa.  against  another,  under 
whom  the  defendant  claimed  title  to  certain 
land,  the  lien  of  which  fi.  fa.  was  superior  to 
and  antedated  a  deed  upon  which  the  defendant 
relied  aa  a  muniment  of  title;  that,  upon  de- 
fendant's request  to  see  the  fi.  fa.,  the  plaintiff 
replied  that  it  would  take  him  some  time  to 
find  it,  but  that  it  was  just  as  he  had  stated, 
and  he  would  send  it  to  defendant  in  a  few 
days  if  he  would  purchase  it,  and  give  his  note 
for  the  price  agreed  on;  that,  acting  on  this 
assurance,  defendant  did  give  his  note,  not 
knowing  or  having  an  opportunity  to  know  the 
date  of  the  sold  fi.  fa.  until  the  plaintiff  sobse- 

auently  sent  it  to  him;  that  he  then  discoTered 
hst  the  fi.  fa.  was  not  prior  in  date  to  the 
deed  under  which  he  claimed;  and  that,  as  soon 
as  he  discovered  the  fraud  which  had  been 
practiced  upon  him,  he  returned  the  fi.  fa.  to 
the  plaintiff,  but  that  the  plaintiff  refused  to 
surrender  defendant's  note. 

3.  This  plea  of  fraud  and  a  timely  offer  to 
rescind  was  not  open  to  special  demurrer  on 
the  ground  (1)  that  the  conduct  of  the  plaintiff 
was  such  that  the  defendant  could,  by  the  ex- 
ercise of  ordinary  prudence,  have  ascertained 
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the  date  and  legal  effect  of  the  fi.  fa.,  and  thus 
hare  protected  himself  against  the  imposition 
practiced  upon  him;  or  (2)  because  it  did  not 
appear  that  the  person  against  whom  the  fi.  fa. 
issued  was  insolyent,  or  that  for  any  other 
reason  it  was  "not  good";  or  (3)  because  the 
defendant's  answer  did  not  disclose  whether  it 
was  a  common-law  fi.  fa.,  or  one  based  upon  a 
mortgage  foreclosure  on  the  land  claimed  by 
him. 

4.  While  a  mere  written  transfer,  indorsed 
upon  a  deed,  does  not  have  the  effect  of  passing 
title  to  the  property  therein  described  into  the 
transferee  (Henry  r.  McAllister,  20  S.  EX  66, 
93  Ga.  668),  yet  it  was  proper  in  the  present 
case  to  allow  >  the  defendant  to  introduce  in 
evidence  a  deed  haying  indorsed  upon  it  a  trans- 
fer to  him,  signed  by  the  grantee,  from  whom 
and  the  nantor  the  defendant  testified  he  had 
porchased  the  land  on  which  the  plaintiff  stated 
the  fi.  fa.  sold  to  the  defendant  was  a  superior 
lien.  Not  only  did  this  written  transfer  afford 
evidence  of  the  date  on  which  the  defendant 
became  the  equitable  owner  of  the  land,  but, 
in  connection  with  the  deed  on  which  it  was 
indorsed,  showed  color  of  title,  and  disclosed  the 
fact  that  the  defendant  held  under  the  grantor 
named  in  that  deed,  against  whom  the  fi.  fa. 
was  issued  after  its  execution  and  delivery. 

5.  The  trial  judge  properly  declined  to  in- 
struct tiie  jury  that  It  was  incumbent  on  the 
defendant  to  show  that  he  had  ''retransferred" 
to  the  plaintiff,  in  writing,  the  fi.  fa.  in  ques- 
tion; for,  though  the  evidence  showed  that  the 

Slaintiff  had,  before  sending  the  fi.  fa.  to  the 
efendant,  indorsed  upon  it  a  transfer  to  him, 
there  was  also  testimony  to  the  effect  that 
the  defendant's  offer  to  rescind  was  declined  by 
the  plaintiff  on  the  ground  that  **he  made  no 
children's  trade,"  and  not  for  the  reason  that 
the  defendant  had  not,  before  returning  the  fi. 
fa.  to  the  plaintiff,  "retransferred"  it  to  him. 

6.  The  charge  of  the  court  was  as  favorable 
to  the  losing  party  as  he  had  any  right  to  de- 
mand or  expect,  and  the  verdict  returned  against 
him  was  warranted  by  the  evidence. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Moultrie;  W.  A. 
Covington,  Judge. 

Action  by  Sam  Farkas  against  Miles  Monk. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Robt  L.  Sbipp  and  Alfred  R.  Kline,  for 
plaintiff  in  error.  Humphreys  &  Humphreys, 
for  defendant  in  error. 

TURNER,  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS,  C  J., 
absent  on  account  of  sickness. 


(119  Qa.  466) 

HOLCOMBE   et   al.   v.    CABLE  CO. 

(Supreme  Court  of  Georgia.    Feb.  12,  1904.) 

CORPORATIONS-PRESUMPTIONS  —  SALB>-WAR- 
RANTY— CONSTRUCTION  OF  CONTRACT— FAIL- 
URE OF  CONSIDERATION— ACTION  ON  NOTE— 
ATTORNEY'S  PEES. 

1.  When  the  name  of  a  party  to  a  suit  is 
snch  as  to  import  that  the  party  is  a  corpora- 
tion, there  is  a  presumption  to  this  effect,  which 
prevails  until  the  contrary  is  shown.  Mattox 
▼.  State,  41  S.  E.  709.  115  Ga.  219,  and  cases 
cited.  The  name,  "The  Cable  Company,"  im- 
ports a  corporation. 

2.  When  the  parties  have  reduced  to  writing 
'what  appears  to  be  a  complete  and  certain 
ftgreement,  importing  a  legal  obligation,  it  will, 
in  the  absence  of  fraud,  accident,  or  mistake, 

f  a.  See  sales,  toL  «,  Cent.  Dig.  |  760. 


be  condusivelv  presumed  that  the  writing  con- 
tains the  whole  of  the  agreement  between  them, 
and,  if  it  contains  an  express  warranty  of  cer- 
tain qualities  in  the  article  sold,  an  implied 
warranty  of  oth^  qualities  is  excluded.  Malsby 
V.  Young,  80  S.  E.  854,  104  Ga.  205  (4):  Bul- 
lard  V.  Brewer,  45  S.  E.  711,  118  Ga.  918. 

8.  Where,  by  the  authority  of  the  principal 
and  Id  his  name,  an  agent  to  sell  gives  an  ex- 
press warranty  of  certain  qualities,  the  princi- 
pal is  not  bound  by  a  warranty  as  to  other 
qualities,  speciiScally  reciting  that  it  is  given  in 
the  agent's  individual  capacity,  unless  he  sub- 
sequently ratifies  such  act  of  the  agent. 

4.  When,  in  the  contract  of  sale,  the  vendor 
of  a  piano  expressly  stipulates  that  he  will  not 
be  responsible  for  ''tuning,'*  he  cannot  be  held 
liable  for  a  defect  of  that  character  in  the  in- 
strument. 

5.  There  was  no  evidence  to  authorize  a  ver- 
dict of  a  partial  failure  of  consideration. 

6.  Attorney's  fees  cannot  be  recovered  in  a 
suit  on  a  note  providing  for  the  payment  of  the 
same,  unless  the  plaintiff,  his  a^ent  or  attor- 
ney, notifies  the  defendant,  in  writing,  10  days 
before  suit  is  brought,  of  his  intention  to  bring 
suit,  and  the  term  of  the  court  to  which  the 
suit  will  be  brought.  Acts  1900,  p.  53;  Van 
Epps'  Code,  §  6185. 

7.  Applying  the  nrindples  above  announced 
to  the  evidence  in  this  case,  the  verdict  render- 
ed was  demanded,  except  as  to  the  attorney's 
fees.  It  is  therefore  directed  that  the  judgment 
be  affirmed,  provided  the  defendant  in  error 
will,  before  the  judgment  of  this  court  is  made 
the  judgment  of  the  court  below,  write  off  from 
the  judgment  the  amount  recovered  for  attor- 
ney's fees,  and,  in  the  event  that  should  not 
be  done,  then  the  judgment  of  the  court  shall  lie 
reversed. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Vienna;  D.  L. 
Henderson,  Judge. 

Action  by  the  Cable  Company  against  R. 
W.  Holcombe  and  others.  Judgment  for 
plaintiff.    Defendants  bring  error.    Modified. 

J.  T.  Hill,  for  plaintiffs  in  error.  Crum  & 
Jones,  for  defendant  in  error. 

FISH,  P.  J.  Judgment  afllrmed,  with  di- 
rection. All  the  Justices  concurring,  except 
SIMMONS,  C.  J.,  absent  on  account  of  sick- 
ness. 
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(Supreme  Court  of  Georgia.    Feb.  12,  1904.) 

RAPB-IMBBCILB>  FBMAL.]i>-EVIDENCB. 

1.  A  man  who  has  sexual  intercourse  with  an 
Imbecile  female,  who  is  mentally  incapable  of 
expressing  any  intelligent  assent  or  dissent,  or 
of  exercising  any  judgment  in  the  matter,  is 
guilty  of  rape,  though  no  more  force  be  used 
than  is  necessary  to  accomplish  the  carnal  act, 
and  though  the  woman  offer  no  resistance. 

2.  The  evidence  warranted  a  finding  that  the 
woman  with  whom  the  intercourse  was  had 
was,  by  reason  of  mental  infirmity,  incapable 
Of  consenting,  and.  the  conviction  having  been 
approved  by  the  trial  judge,  a  new  trial  will  not 
be  ordered. 

(Syllabus  by  the  Court) 

Error  from  Superior  Ctourt,  Floyd  County; 
W.  M.  Henry,  Judge. 

Albert  Gore,  alias  Albert  Goings^  was  con- 
victed of  crime,  and  brings  error.    Affirmed. 

f  1.  See  Rape.  voL  42,  Cent.  Dig.  |  11. 
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M.  B.  EubankB  and  G.  E.  Carpenter,  for 
plaintiff  in  errar.  Moses  Wright,  Sol.  Gen., 
for  the  State. 

OOBB,  J.  ''Bape  is  the  carnal  knowledge 
of  a  female  forcibly  and  against  her  will." 
Pen.  Code  1895,  f  83.  This  is  the  common- 
law  definition  as  given  by  Blackstone.  4  Bl. 
210;  2  Bish.  New  CSrim.  L.  f  113  (2).  Bape, 
as  thus  defined,  was  an  offense  at  common 
law.  English  statutes  were  enacted  making 
the  offense  penal,  but  these  have  been  treat- 
ed as  simply  declaratory  of  the  common  law. 
Various  definitions  of  the  offense  have  been 
given.  A  number  of  these  are  collected  in  an 
article  in  IS  Criminal  Law  Magazine,  p.  503, 
the  author  of  which  puts  into  the  following 
definition  the  various  elements  of  the  several 
definitions:  ''Rape  is  the  act  of  having  carnal 
knowledge,  by  a  man,  of  a  woman,  forcibly 
and  against  her  will,  or  without  her  conscious 
permission,  or  where  permission  has  been 
extorted  by  force  or  fear  of  immediate  bodily 
harm."  This  is  probably  as  comprehensive 
as  any  definition  that  could  be  given.  Ordi- 
narily, penal  laws  are  construed  strictly,  and, 
strictly  speaking,  it  might  be  with  some  force 
contended  that  an  act  cannot  be  "against  the 
will"  of  a  person  when  he  or  she  is  not  in  a 
physical  or  mental  condition  to  exercise  any 
will  on  the  subject.  See,  in  this  connection, 
Croswell  v.  People,  13  Mich.  427,  437,  87  Am. 
Dec.  774;  Bloodworth  v.  State  (Tenn.)  32 
Am.  B^.  546.  The  authorities  generally, 
however,  construe  the  words  "against  her 
will"  to  be  synonymous  with  "without  her 
consent,"  and  hold  that  the  act  of  sexual  in- 
.  tercours^  is  against  the  woman's  velll,  when, 
/rom  any  cause,  she  is  not  in  a  position  to 
exercise  any  Judgment  about  the  matter. 
Thus  intercourse  with  a  woman  whose  will 
is  temporarily  lost  from  intoxication,  or  un- 
consciousness arising  from  the  use  of  drugs 
or  other  cause,  or  sleep,  etc.,  is  rape.  As 
stated  above,  there  are  a  few  cases  opposed 
to  this  view,  but  the  great  weight  of  author- 
ity is  undoubtedly  in  favor  of  giving  to  the 
statute  such  a  construction  as  that  Just  In- 
dicated. We  have  to  consider  in  this  case, 
however,  only  that  form  of  inability  to  con- 
sent which  is  presumed  to  arise  from  idiocy 
or  imbecility.  The  rule  of  law  applied  by  the 
English  courts  in  cases  where  the  female  is 
alleged  to  have  been  Idiotic  or  imbecile  is  the 
one  generally  followed  in  this  country.  The 
rule  laid  down  by  those  courts  is  that  if  the 
female  is  so  idiotic  as  to  be  incapable  of  ex- 
pressing any  intelligent  consent  or  dissent,  or 
of  exercising  any  Judgment  in  the  matter,  the 
offense  is  rape.  See  Queen  v.  Byan,  2  Cox, 
C.  a  115;  Beg.  v.  BIchard  Fletcher,  8  Ctox, 
C.  C.  131.  The  case  of  Reg.  v.  Charles  Fletch- 
er, 10  Cox,  a  C.  248,  ti.  R.  1  C.  C.  39,  has  been 
regarded  (and,  it  would  seem,  with  much 
reason)  as  being  in  conflict  with  the  two  de- 
cisions above  cited,  and  as  laying  down  the 
broad  rule  that  in  no  case  could  a  conviction 
be  had  where  nothing  appears  but  the  con- 


nection and  the  imbecility  of  the  female.  But 
the  English  Criminal  Court  of  Appeals  has 
not  so  treated  that  decision.  See  Reg.  v. 
Barratt,  12  Cox,  C.  G.  498.  In  that  case  it 
was  held:  "Upon  the  trial  of  an  indictment 
for  rape  upon  an  idiot  girl  the  proper  direc- 
tion to  the  Jury  is  that,  if  they  are  satisfied 
that  the  girl  was  in  such  a  state  of  idiocy  as 
to  be  incapable  of  expressing  either  consent 
or  dissent,  and  that  the  prisoner  had  connec- 
tion with  her  without  her  consent,  it  is  their 
duty  to  find  him  guilty."  And  it  was  said 
that:  "The  two  cases  of  Beg.  v.  Eletcher  are 
not  adverse  to  one  another.  The  principle  is 
properly  laid  down  in  the  first  case;,  and  the 
second  case  was  only  a  decision  on  the  facts 
that  there  was  not  that  requisite  testimony 
of  want  of  assent  to  justify  leaving  the  case 
to  the  Jtu7."  See,  also,  Begina  v.  Connolly, 
26  U.  O.  Q.  B.  317,  where  the  earlier  English 
decisions  are  reviewed,  and  the  rule  is  thus 
stated:  "In  the  case  of  rape  of  an  idiot  or 
lunatic,  the  mere  proof  of  connection  will  not 
warrant  the  case  being  left  to  the  Jury. 
There  must  be  some  evidence  that  it  was 
without  her  consent— e.  g.,  that  she  was  In- 
capable from  imbecility  of  expressing  assent 
or  dissent;  and  if  she  consent  from  mere 
animal  passion  it  is  not  rape."  A  compre- 
hensive statement  of  the  law  of  the  subject 
as  applied  by  the  American  courts  is  found 
in  Clevenger  on  Medical  Jurisprudence  of  In- 
sanity, vol.  1,  pp.  202,  203.  This  summary  of 
the  law  is  merely  an  epitome  of  the  decisions 
which  are  cited,  and  seems  to  ns  to  be  a  very 
fair  analysis  of  those  decisions.  We  quote 
the  following  from  this  author:  "Sexual  in- 
tercourse with  a  woman  who  is  so  destitute 
of  mind  as  to  be  incapable  of  giving  consent 
is  rape,  though  she  does  not  resist  The  test 
of  mental  capacity  under  this  rule  is  whether 
she  was  capable  or  incapable  of  giving  con- 
sent or  of  exercising  any  Judgment  in  the 
matter.  And  very  slight  proof  of  force  l» 
necessary  where  the  woman  lacks  the  intel- 
ligence to  comprehend  the  nature  and  conse- 
quences of  the  act,  and  to  distinguish  morally 
and  legally  between  right  and  wrong;  and 
when  the  man  does  not  suppose  that  he  has 
her  consent  the  force  required  and  which  is 
involved  in  the  carnal  act  is  sufficient  Bat 
where  the  will  is  active,  though  perverted, 
the  act  is  not  rape,  when  all  idea  of  force  or 
unwillingness  is  distinctly  disproved.  And 
the  mere  fact  that  a  woman  is  weak-minded 
does  not  disable  or  debar  her  from  giving 
consent  to  Hie  act  and  intercourse  with  her 
when  she  is  capable  of  exercising  her  will 
sufficiently  to  control  her  personal  actions  is 
not  rape;  and,  if  there  is  reasonable  doubt 
whether  force  was  used,  the  Jnry  should  ac- 
quit though  the  woman  was  <^  weak  mind. 
A  woman  with  less  intelligence  than  is  req- 
uisite to  make  a  contract  may  consent  to  sex- 
ual Intercourse  so  that  the  act  will  not  be 
rape  upon  the  part  of  the  man.  And  connec- 
tion with  a  woman  who  is  in  a  state  of  de- 
mentia, and  not  idiotic,  but  approaching  to- 
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ward  It,  luiTing  a  predispoaitloii  to  be  with 
men,  and  a  morbid  desire  for  sexual  inter- 
course, is  not  rape  when  no  circumstances  of 
either  force  or  fraud  accompany  the  act;  nor 
is  intercourse  without  resistance  with  a  wo^ 
man  subject  to  epileptic  fits,  where  the  otI- 
dence  does  not  show  that  she  was  under  the 
influence  of  a  fit  at  the  time.  The  burden  of 
proof  of  Insanity  at  the  time  of  the  act,  and 
that  the  carnal  knowledge  was  obtained  by 
force,  and  without  consent,  rests  with  the 
prosecution.  There  must  be  some  evidence 
that  she  was  incapable,  from  imbecility,  of 
expressing  assent  or  dissent;  and  when  con- 
sent is  given  from  mere  animal  passion  or  in- 
stinct it  is  not  rape,  and  a  conviction  cannot 
be  sustained,  in  the  absence  of  evidence  as 
to  her  general  character  for  chastity  and  de- 
cency, or  anything  else  to  raise  a  presumption, 
that  she  did  not  consent  Evidence  of  the 
connection  and  the  imbecility  alone  is  insuf- 
ficient But  evidence  of  habits  of  decency 
raises  a  presumption  that  she  would  not  have 
consented.*'  See,  also,  the  following  author- 
ities: 2  Bish.  New  Crim.  L.  S|  1121,  1123; 
Clark  A  Mar.  Crimes,  S  295;  1  Whart  Crim. 
L.  (10th  Ed.)  S  500;  13  Crim.  Law  Mag.  510; 
2  Russ.  Grimes  (6th  Ed.)  226;  2  Ros.  Crim. 
Bv.  (8th  Ed.)  1119;  May's  Crim.  Law,  S  195. 
The  following  Is  the  rule  stated  in  23  Amer- 
ican and  English  Encyclopaedia  of  Law  (2d 
Ed.)  856:  "Sexual  intercourse  with  an  insane 
or  idiotic  woman,  whose  mind,  to  the  knowl- 
edge of  the  man,  is  totally  incapable  of  con- 
senting to  the  act,  is  rape,  though  she  sub- 
mits to  the  act  without  resistance,  as  in  such 
a  case  the  intercourse  is  without  her  consent 
and  against  her  will.  If,  however,  the  fe- 
male, though  weak-minded  or  Idiotic,  con- 
sents to  the  Intercourse  from  animal  instincts, 
passion,  or  .morbid  desires,  the  act  is  not 
rape.'*  See,  also.  State  v.  Williams,  149  Mo. 
496,  51  S.  W.  88;  Payne  v.  State  (Tex.  Cr. 
App.)  49  S.  W.  604,  76  Am.  St  Rep.  712; 
State  T.  Cunningham,  100  Mo.  383,  12  S.  W. 
376;  State  v.  Atherton  (Iowa)  32  Am.  Rep. 
134;  McQuirk  v.  State,  84  Ala.  435,  4  South. 
775,  5  Am.  St  Rep.  381;  State  v.  Tarr,  28 
Iowa,  897. 

There  was  evidence  to  show  that  the  ac- 
cused was  acquainted  with  the  mental  condi- 
tion of  the  female,  and  hence  the  sole  ques- 
tion Is  whether  the  present  case  falls  within 
the  rule  declaring  the  act  to  be  rape  where 
the  woman  is  so  idiotic  as  to  be  incapable 
of  exercising  any  intelligent  judgment  in  the 
matter;  or  whether  the  girl  belongs  to  that 
class  of  unfortunate  females,  who,  while 
weak-minded,  yet  possess  suflcient  mental 
capacity  to  comprehend  the  nature  and  con- 
sequences of  the  act,  and  are  able  to  bring 
to  bear  that  Judgment  which  a  woman  with 
that  knowledge  would  exercise.  We  have 
reached  the  conclusion  that  the  conviction 
should  be  upheld,  and  in  stating  the  result  of 
our  deliberations  we  do  not  deem  it  necessary 
to  discuss  at  length  the  evidence  in  the  case. 
The  most  important  consideration  which  has 
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led  us  to  this  conclusion  is  the  fact  that  the 
girl  herself  was  sworn  as  a  witness,  and  the 
judge  and  Jury  had  an  opportunity  to  pass 
upon  her  mental  condition  by  inspection,  as 
it  were.  There  was  testimony  other  than  that 
of  the  girl  upon  which  the  Jury  could  base 
a  finding  that  the  act  of  sexual  Intercourse 
had  taken  place,  and  hence  the  state  is  not 
in  the  embarrassing  situation  In  which  the 
prosecution  found  itself  in  a  Texas  case, 
where  It  had  to  rely  upon  the  woman's  tes- 
timony to  show  that  the  carnal  act  was  ac- 
complished, and  at  the  same  time  contend  for 
a  conviction  on  the  ground  that  the  female 
was  an  imbecile,  and  incapable  of  consent- 
ing. See  Thompson  v.  State,  33  Tex.  Cr.  R. 
472,  26  S.  W.  987.  Apparentiy  the  girl  could 
answer  only  leading  questions,  generally  re- 
sponding to  these  by  a  simple  "Yes"  or  ''No." 
And  even  these  brief  answers  are  contradict- 
ory in  important  respects.  She  said  she  con- 
sented to  the  act,  and  yet,  when  counsel  for 
the  state  explained  to  her  what  opposing 
counsel  meant  by  cohsent,  she  said  she  did 
not  agree  for  the  accused  to  do  what  he  did. 
Questions  asked  for  the  purpose  of  eliciting 
any  extended  information  as  to  what  took 
place  she  wholly  failed  to  answer.  She  tes- 
tified that  she  was  15  years  of  age,  whereas 
her  mother  said  she  was  19.  She  said  she 
had  been  to  school,  and  could  read  and  write, 
could  read  in  the  third  and  fourth  readers. 
Sbe  was  not,  however,  so  far  as  appears,  put 
to  the  test  before  the  Jury,  and  her  father 
distinctly  swore  that  she  could  not  learn  any- 
thing at  all  at  school,  and  that,  notwithstand- 
ing she  had  been  to  several  teachers,  she  did 
not  even  know  her  alphabet  The  Jury  saw 
the  girl,  heard  her  conflicting  statements,  and 
witnessed  her  demeanor  and  manner  of  testi- 
fying. A  great  deal  would  depend  on  her 
appearance.  The  Jury  are  constituted  by  law 
the  judges  of  all  of  these  matters.  They 
have,  by  their  verdict,  solemnly  affirmed  that 
the  girl's  intellect  was  so  weak  that  she  was 
incapable  of  consenting  to  the  act  of  sexual 
intercourse,  and  we  do  not  feel  disposed  to 
usurp  their  functions,  and  at  this  distance, 
upon  a  printed  record,  without  ever  having 
seen  the  girl,  declare  that  we  are  better 
Judges  of  the  girl's  mental  condition  that 
the  members  of  the  Jury  were.  The  trial 
Judge  also  saw  the  girl,  and  heard  her  testi- 
mony, and  he  is  satisfied  with  the  verdict 
The  Supreme  Court  of  Iowa,  in  a  recent  case, 
where  the  accused  was  charged  with  having 
committed  rape  on  an  Imbecile  woman,  said: 
"Taking  the  testimony  of  the  witnesses  on 
both  sides  of  the  question,  without  more,  we 
would  be  strongly  inclined  to  reverse  the 
case.  But  the  record  shows  that  the  com- 
plainant was  examined  as  a  witness,  and  that 
her  examination  was  quite  lengthy.  Her  an- 
swers to  questions  show  that  she  is  almost 
an  imbecile,  unless  she  was  feigning  imbecil- 
ity. The  learned  Judge  and  the  Jury  who 
tried  the  case  saw  and  heard  her  while  she 
was  on  the  witness  stand,  and  we  cannot  put 
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ourselves  in  the  place  of  the  judge  and  Jury. 
Her  appearance  and  demeanor  while  testify- 
ing were  most  important  considerations  in 
determining  her  mental  capacity,  and  under 
the  circumstances  we  think  it  Is  not  proper 
for  this  court  to  interfere  with  the  verdict" 
Inasmuch  as  no  complaint  has  been  made  of 
any  charge  or  ruling  of  the  trial  Judge,  It  is 
necessarily  to  be  presumed  that  the  law  was 
fully  and  fairly  given  in  charge,  and  that  the 
accused  was  deprived  of  no  right  to  which 
he  was  entitled.  Women  like  the  unfortu- 
nate girl  involved  in  this  case  must  be  pro- 
tected, not  only  against  the  animal  lusts  of 
the  members  of  the  opposite  sex,  but  against 
themselves  as  well;  and  men  who,  knowing 
of  their  imbecility,  take  advantage  of  their 
helpless  condition  to  gratify  their  own  lust- 
ful desires,  are  guilty  of  rape,  though  they 
use  no  more  force  than  that  involved  in  the 
carnal  act,  and  though  the  woman  offers  no 
resistance  to  the  consummation  of  their  pur- 
pose. In  the  language^  of  Lord  Chief  Justice 
Campbell  in  Reglna  v.*  Richard  Fletcher,  su- 
pra: "It  would  be  monstrous  to  say  that 
these  poor  females  are  to  be  subjected  to 
such  violence,  without  the  parties  inflicting 
it  being  liable  to  be  Indicted.  If  so,  every 
drunken  woman  returning  from  market,  and 
happening  to  fall  down  on  the  roadside,  may 
be  ravished  at  the  wllj  of  the  passers-by." 

Judgment  affirmed. '  All  the  Justices  con- 
curring, except  SIMMONS,  0.  J.,  absent  on 
account  of  sickness. 

(119  Ga.  448) 

EVANS  V.  JOSEPHINE  MILLS. 
(Supreme  Court  of  Georgia.    Feb.  12,  1901.) 

INJURY  TO  EMPLOYE— PETITION— DISMISSALr- 
NONSUIT-CONTRIBUTORY  NKGUQBNCE-NEG- 
UGENCE  OP  FELLOW  SERVANT— INFANCY. 

1.  If  the  petition  sets  out  do  cause  of  action, 
proof  of  every  fact  therdn  charged  is  nugatory; 
but  advantage  thereof  ahould  be  taken  by  mo- 
tion to  dismiss  on  the  ground  that  the  pleadings 
are  fatally  defective,  and  not  by  motion  to 
nonsuit,  which  is  intended  to  test  the  suffi- 
ciency of  the  evidence  to  support  the  petition. 

2.  If  the  petition  sets  out  a  cauise  of  action, 
and  the  plaintiff  proves  every  fact  charged, 
but,  on  cross-examination  or  otherwise,  dis- 
proves his  right  to  recover  by  establishing  the 
existence  of  other  undisputed  defensive  facts 
which  show  that  he  is  not  entitled  to  a  verdict, 
then  a  nonsuit  should  be  granted. 

3.  In  the  present  case,  eten  if  the  plaintiff  es- 
tablished the  facts  contained  in  her  petition  as 
originally  filed,  she  also  proved  additional  facts 
as  to  her  mental  capacity  and  experience  which 
would  have  authorized  a  nonsuit,  since  the  dan- 
ger of  placing  her  hand  between  moving  rollers 
was  so  patent  and  obvious  as  of  itself  to  be  a 
warning  to  one  of  iier  age  and  experience. 

4.  By  amendment,  and  the  evidence  in  sup- 
port thereof,  it  appeared  that  she  was  injured 
by  the  act  of  a  fellow  servant;  and,  inasmuch 
as  the  doctrine  of  fellow  servants  does  not 
apply  to  infants  of  tender  years,  it  was  error 
to  grant  a  nonsuit  but  the  case  should  have 
been  submitted  to  the  jury  to  determine  wheth- 
er there  was  any  negligence  of  the  co-employ6 
In  the  act  causing  the  injury. 

5.  The  master  is  not  liable  to  one  servant  for 
injuries  inflicted  by  a  fellow  servant,  because 
the  risk  thereof  is  one  of  those  assumed  in  the 
contract  of  employment. 


C.  Infants  under  14  years  of  age  are  chargea- 
ble with  contributory  negligence  resulting  from 
a  want  of  such  care  as  their  mental  and  phys- 
ical capacity  fits  them  for  exercising,  and  as- 
sume the  risk  of  those  patent,  obvious,  and 
known  dangers  which  they  are  able  to  ap- 
preciate and  avoid. 

7.  But  the  risk  arising  from  the  negligence  of 
fellow  servants  is  not  patent,  and  there  is  no 
presumption  that  the  same  was  assumed  by 
an  infant  of  tender  years. 

(Syllabus  by  the  Court.) 

Error  from  City  Court,  Polk  County;  F.  A. 
Irwin,  Judge. 

Action  by  Betty  Evans,  by  her  next  friend, 
against  the  Josephine  Mills.  Judgment  for 
defendant    Plaintiff  brings  error.    Reversed. 

The  petition  alleged  that  the  plaintiff  was 
between  11  and  12  years  of  age,  and  ignorant 
of  the  danger  of  exposed  machinery  in  de- 
fendant's mill,  and  that  defendant  negligent- 
ly left  the  same  uncovered,  and  failed  to 
warn  plaintiff  of  the  danger,  and  was  negli- 
gent in  permitting  and  not  restraining  the 
plaintiff  from  going  about  the  dangerous  ma- 
chinery, who  was  injured  by  placing  her 
hand  between  the  presses.  By  amendment  it 
was  alleged  that,  if  she  was  out  of  the  line 
of  her  work,  the  defendant  was  guilty  of 
negligence  In  not  restraining  her  from  going 
to  and  remaining  about  the  dangerous  ma- 
chinery; that  defendant  did  not  warn  plain- 
tiff that  she  was  out  of  the  line  of  her  work, 
or  request  or  command  her  to  keep  away 
from  the  same;  that  the  machinery  was  not 
in  motion  when  she  put  her  hand  therein,  but 
It  was  set  in  motion  by  another  youthful,  in- 
competent, and  inexperienced  employ 6,  though 
there  was  no  proof  of  her  incompetence  and 
Inexperience,  further  than  appeared  from  the 
testimony  that  she  was  a  "little  girl."  The 
plaintiff  "had  worked  two  months  at  the 
Wahneta  Mill,  and  in  the  Josephine  Mill  about 
three  weeks."  She  testified  that  she  was  11 
years  and  2  months  old;  had  no  regular  work 
In  the  mill,  but  was  employed  "to  do  first  one 
thing,  and  then  another."  Sometimes  she 
would  take  shirts  to  the  folding  table  of  the 
presser,  which  Is  attached  to  a  mangle  hav- 
ing rollers  heated  by  steam,  and  through 
which  the  shirts  were  run  and  pressed.  On 
the  morning  of  the  accident  the  machine  had 
not  been  started,  and,  when  she  carried  the 
shirts  and  placed  them  on  the  folding  table, 
she  put  her  finger  on  the  presser  to  see  if 
the  machine  was  in  working  order,  so  that 
she  could  tell  the  operator,  and  let  her  keep 
up  with  the  "overseamer."  When  she  put 
her  finger  on  the  presser,  a  "little  girl"  (Min- 
nie Sanders,  another  employ^)  started  the 
machine.  It  caught  plaintiff's  arm,  seriously 
mashing  it,  and  necessitating  its  amputation. 
Plaintiff's  evidence  tended* to  show  that  she 
had  never  been  warned  as  to  the  danger  of 
the  machine,  and  she  claimed  that  she  did 
not  know  that  It  was  dangerous,  or  that  it 
was  dangerous  to  touch  her  finger  to  the 
presser.    She  had  frequently  carried  clothes 
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to  the  presser  previously  to  this  occurrence. 
One  witness  testified  that  the  mangle  was 
very  dangerous,  and  not  at  all  safe  for  chil- 
dren of  tender  years  to  be  around.  The  man- 
gle is  provided  with  a  cover,  and,  with  the 
cover  on,  It  Is  not  dangerous,  but,  with  it  off, 
It  is  very  dangerous.  At  the  time  the  plain- 
tiff was  Injured  the  cover  was  off.  The  testi- 
mony of  a  number  of  employes  who  were  in 
the  room  at  the  time  of  the  accident  was  in- 
troduced, with  a  view  of  establishing  the 
dangerous  character  of  the  machinery,  and 
proving  that  no  warning  had  been  given  to 
plaintiff  in  reference  thereto.  Several  wit- 
nesses testified  that  plaintiff  was  a  "sweet, 
bright,"  and  intelligent  child.  At  the  con- 
clusion of  the  evidence,  the  court  directed  a 
nonsuit 

Janes  &  Hunt,  for  plaintiff  in  error.    Bunn 
&  Trawick,  for  defendant  in  error. 

liAMAB,  J.  A  nonsuit  will  not  be  granted 
where  the  plaintiff  proves  his  case  as  laid. 
Kelly  V.  Strouse,  116  Ga.  872,  43  S.  B.  280 
(4b).  This  ruling  does  not  lead  to  the  result 
that  it  is  necessary  to  submit  the  case  to  the 
Jury,  even  though  it  appears  on  the  plaintiff's 
evidence  that  he  is  not  entitled  to  recover. 
Nor  is  it  in  conflict  with  Civ.  Code  1895,  S 
5347,  since  that  section  evidently  contem- 
plates a  trial  upon  a  petition  which  sets  out 
a  cause  of  action.  Usually  there  is  such  a 
petition,  and  the  plaintiff,  by  proving  his 
case  as  laid,  makes  out  a  prima  facie  right 
to  recover;  and  it  would,  of  course,  be  im- 
proper to  grant  a  nonsuit  If  he  fails  to 
prove  what  he  has  thus  alleged,  or  if  he  ac- 
tually proves  every  fact  charged,  but  on 
cross-examination  or  otherwise,  disproves  his 
case  by  establishing  beyond  doubt  the  exist- 
ence of  other  defensive  facts  which  make  it 
manifest  that  he  ought  not  on  the  whole  evi- 
dence, to  recover,  then  Civ.  Code  1805,  f  5347, 
declares  that  "a  nonsuit  will  be  granted." 
If,  for  example,  he  sues  on  an  account  and 
proves  his  case  as  laid,  but  also  proves  that 
the  debt  has  been  fully  paid,  a  nonsuit 
should  be  awarded.  He  proves  his  case,  and 
then  he  disproves  it  There  may  be  a  fatal 
defect  caused  by  too  much  evidence,  as  well 
as  by  too  little,  and  a  motion  for  nonsuit  is 
the  proper  means  by  which  to  test  the  ques- 
tion as  to  whether  the  plaintilTs  evidence  en- 
titles him  to  go  to  the  Jury.  But  where  the 
defendant  has  failed  to  test  the  sufilclency  of 
the  petition  by  demurrer  at  the  first  term, 
and  the  petition  sets  out  no  cause  of  action, 
it  does  not  follow  that  proof  of  the  idle  alle- 
gations therein  will  compel  the  court  to  do 
a  useless  thing,  and  refer  to  the  Jury  that 
which  is  so  vain  and  nugatory  that  a  Judg- 
ment on  a  verdict  in  favor  of  the  plaintiff 
'would  have  to  be  arrested.  Civ.  Code  1805, 
§9  5362,  5046.  In  such  instances,  however, 
the  vice  is  in  the  petition,  rather  than  in  the 
proof.  The  remedy  is  not  by  motion  to  non- 
suit which  is  intended  to  test  the  sufficiency 


of  the  evidence,  but  by  motion  to  dismisSr 
which  is  aimed  at  the  fatal  defect  in  the 
pleading.  Compare  O'Connor  v.  Brucker,  117 
Ga.  451,  43  a  E.  731.  The  original  petition 
set  out  a  cause,  of  action,  and  it  may  be  con- 
ceded that  the  plaintiff  proved  her  case  sub- 
stantially as  alleged.  But  the  testimony  fur- 
ther established  certain  additional  facts  as 
to  her  previous  employment  in  another  mill, 
her  experience,  capacity,  "smartness,"  and 
"brightness,"  which  were  sufficient  to  take 
the  matter  out  of  the  rule  t|iat  proving  the 
case  as  laid  will  prevent  a  nonsuit  and  to 
call  for  the  determination  of  the  question  as 
to  whether  she  had  not  disproved  her  cause 
of  action.  The  original  petition  charged  that 
the  plaintiff  touched  with  her  fingers  the 
moving  machine,  and  that  the  master  was 
negligent  in  failing  to  warn  her  of  the  dan- 
ger. If  she  had  been  an  adult  or  over  14 
years  of  age,  clearly  she  would  not  have  been 
entitled  to  a  verdict.  She  was  out  of  the  line 
of  her  employment  Although  she  was  only 
11  or  12  years  of  age,  it  appears  by  the  undis- 
puted testimony  that  she  was  a  "smart, 
bright  child,"  and  had  worked  in  this  and 
another  mill  long  enough  to  know  that  it 
was  dangerous  to  put  hand  or  finger  be- 
tween moving  rolls.  And  even  if  the  master 
did  not  give  her  warning,  the  danger  was  so 
obvious,  and  the  risk  so  patent,  as  of  itself 
to  amount  to  a  warning  to  any  one  with  the 
mental  capacity  and  experience  which  the 
plaintiff  was  shown  to  have  possessed.  While 
the  law  exacts  of  the  master  the  duty  to 
warn  those,  old  or  young,  who  are  inexperi- 
enced and  ignorant  of  latent  dangers,  still  he 
is  not  an  insurer,  even  of  infants  Of  tender 
years;  nor  is  he  bound  to  warn  them  of  dan- 
gers of  which  they  know,  and  are  able  to 
appreciate.  If,  without  warning,  they  de- 
liberately walk  Into  a  fire,  or  purposely  step 
from  high  places,  or  voluntarily  and  unnec- 
essarily put  their  hands  between  moving 
rolls,  the  master  is  not  responsible.  Civ. 
Code  1805,  §§  2610,  2611,  2612. 

In  employing  minors  to  work,  the  master  is 
not  bound  to  employ  others  to  restrain  them 
from  leaving  their  places  of  duty  and  going 
into  places  of  danger.  If  he  actually  sees 
infants  of  tender  years  doing  any  act  which 
is  manifestly  hazardous,  he  should  restrain 
them  from  so  doing.  Augusta  Factory  v. 
Barnes,  72  Ga.  217,  53  Am.  Bep.  838.  But 
the  evidence  In  this  case  does  not  call  for 
the  application  of  any  such  rule.  The  plain- 
tiff had  been  at  work  in  another  mill,  and 
for  some  time  had  been  properly  and  safely 
performing  the  duties  for  which  she  was 
engaged  by  the  defendant.  She  had  frequent- 
ly been  about  the  presser;  was  not  expected 
to  get  on  the  platform,  or  to  put  her  hand 
anywhere  near  the  rollers;  nor  is  there  any 
evidence  that  the  master  or  superior  officers 
knew  she  intended  so  to  do,  or  had  any  op- 
portunity to  restrain  her.  If,  as  alleged  in 
the  original  petition,  she  placed  her  hand 
on  the  moving  rollers,  she  saw  and  knew 
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the  danger,  and  the.  Injury  was  not  the  result 
of  any  negligence  on  the  part  of  the  master. 
If,  as  alleged  in  the  amendment,  it  was  not 
in  motion  when  she  mounted  the  platform 
and  touched  the  roller,  then  the  machine  was 
not  dangerous  to  the  Infant  or  any  one  else. 
No  warning  was  needed,  and  on  this  theory 
alone  she  was  not  entitled  to  recover.  The 
amendment,  however,  further  alleged  that, 
though  the  machine  was  not  in  motion  when 
the  plaintiff  put  her  hand  between  the  rollers, 
another  "little  girl"  started  it  up.  with  the 
result  that  serious  personal  injuries  were  in- 
flicted upon  the  plaintiff.  On  this  theory: 
(1)  If  the  master,  or  some  one  for  whose  act 
he  was  responsible,  was  not  negligent,  she 
cannot  recover.  (2)  This  not  being  a  suit 
against  a  railroad  company,  if  the  master 
was  negligent,  the  plaintiff's  contributory 
negligence  might  lessen,  though  under  our 
statute  it  does  not  necessarily  defeat,  a  re- 
covery. Civ.  Code  1895,  §  3830.  (8)  If  the 
plaintiff  was  free  from  fault,  and  was  in- 
jured by  a  fellow  servant,  she  cannot  recov- 
er, unless  the  fact  that  she  was  a  minor  un- 
der the  age  of  14  takes  her  without  the  oper- 
ation of  the  fellow-servants  rule.  There  are 
cases  which  hold  that  this  doctrine  Is  appli- 
cable to  infants.  Shields  v.  Yonge,  15  Ga. 
349,  60  Am.  Dec.  698  (18);  King  v.  Boston, 
etc.,  Co.,  9  Cush.  112  (17);  Curran  v.  Mer- 
chants' Mfg.  Co.,  130  Mass.  874,  89  Am.  Rep. 
457  (between  14  and  15);  Fones  v.  Phillips,  89 
Ark.  23,  48  Am.  Rep.  264  (nearly  14);  Brown 
V.  Maxwell, 6  Hill,  592, 41  Am.  Dec.  771;  Green- 
wald  V.  Marquette,  H.  &  O.  Ry.  Co.,  49  Mich. 
197,  18  N.  W.  513  (17):  Pittsburgh,  C.  &  St.  L. 
Ry.  Co.  T.  Adam.  105  Ind.  153,5  N.  B.  187  (un- 
der 21);  Gartland  v.  Toledo  Co.,  67111. 498  (un- 
der 21);  Fisk  v.  Central  Pacific  R.  Co.,  72 
Oal.  88,  18  Pac.  144,  1  Am.  St  Rep.  22  (12); 
I^vell  V.  De  Bardlaben  Co.,  90  Ala.  16,  7 
South.  756  (where  the  court  construed  the 
declaration  to  mean  that  plaintiff  was  over 
14);  Hefferen  v.  Northern  P.  R.  Co.,  45  Minn. 
471,  48  N.  W.  1.  526  (17);  Smillle  v.  St.  Ber- 
nard Dollar  Store,  47  Mo.  App.  404  (10); 
Craven  v.  Smith,  89  Wis.  125.  61  N.  W.  317 
(11).  In  other  cases  It  has  been  held  that 
the  doctrine  exempting  the  master  from  lia- 
bility to  one  servant  for  injuries  Inflicted  by 
the  negligence  of  a  fellow  servant  is  based 
upon  the  theory  that  such  risks  are  among 
those  assumed  in  the  contract  of  employment, 
and  that,  "If  the  injured  employ^  is  a  child 
incapable  of  comprehending  that  risk,  the 
rule  ought  not  to  apply."  Hinckley  v.  Horass- 
dowsky,  188  111.  359,  24  N.  B.  421.  8  L.  R.  A. 
490,  23  Am.  St.  Rep.  618.  In  Houston  &  G. 
N.  R.  Co.  ▼.  Miller,  51  Tex.  270,  the  court 
held  that,  while  the  fellow-servant  rule 
should  apply  to  one  under  21  years  of  age,  It 
should  not  be  enforced  against  a  child  of 
tender  years.  See,  also.  Evans  v.  American 
Iron  Co.  (C.  C.)  42  Fed.  519.  Compare  So. 
Agricultural  Works  t.  Franklin,  111  Ga.  319, 


823,  86  S.  B.  688.  From  the  dissenting  opin- 
ion in  Atlanta  Co.  v.  Speer«  69  Ga.  158,  47 
Am.  Rep.  750,  and  from  the  foregoing  cases, 
it  will  be  seen  that  all  the  authorities  hold 
that  the  fellow-servant  rule  applies  to  in- 
fants over  the  age  of  14.  Aa  to  those  under 
that  age  there  is  a  conflict.  Some  authori- 
ties, for  cogent  reasons,  hold  that  the  doc- 
trine is  not  applicable  to  infants  of  tender 
years.  And,  without  noting  the  distinction 
between  those  over  and  those  under  14,  such 
is  the  clear  intimation  in  Augusta  Factory  v. 
Barnes,  7^2  Qa.  217,  58  Am.  Rep.  838.  All 
children  are  chargeable  ^ith  the  result  of 
failing  to  exercise  the  due  care  which  their 
physical  and  mental  capacity  fits  them  for 
exercising.  Civ.  Code  1895,  f  2901.  They  are 
daily  brought  into  the  presence  of  known 
dangers  which  they  may  be  Reasonably  ex- 
pected to  avoid.  But  the  risk  from  the  negli- 
gence of  fellow  servants,  which,  as  matter  of 
law,  is  presumed  to  be  assumed  in  the  con- 
tract of  employment,  is  the  risk  of  an  un- 
known, contingent,  and  legal  danger,  which 
would  make  no  impression  upon  the  mind  of 
a  child  of  tender  years.  It  is  not  like  a  peril 
obvious  to  the  senses,  the  very  presence  of 
which  awakens  apprehension,  and,  when 
coupled  vdth  the  fear  of  pain,  is  calculated  to 
make  the  infant  avoid  it  Nor  is  it  like  the 
responsibility  for  the  violation  of  a  criminal 
statute,  where  the  minor  is  to  be  punished 
for  what  it  itself  does,  and  where  the  im- 
plied knowledge  of  the  criminal  statute  Is 
generally  aided  by  the  child's  conscience  and 
intuitive  knowledge  that  the  act  is  in  itself 
wrong.  Pen.  Code  1895,  f  83.  The  line 
must  be  drawn  somewhere,  and,  with  varia- 
tion below  that  age  depending  on  its  capac- 
ity, the  time  of  responsibility  has  been  ab- 
solutely fixed  at  14.  For  some  purposes  aft- 
er reaching  that  age  infants  are  classed  as 
adults.  They  can  then  make  wills  (Civ.  Code 
1895,  f  8265);  select  their  guardians  (Qv. 
Code  1895.  S  2516);  and  females  can  con- 
tract marriage  (Civ.  Code  1895,  S  2412).  They 
then  become  amenable  to  the  criminal  law. 
and,  by  analogy,  are  presumed  to  assume  the 
risks  which  the  law  makes  incident  to  their 
contract  of  employment  But  under  tliat 
age,  while  they  may  be  charged  with  the 
duty  of  avoiding  dangers  of  which  they  know, 
there  is  no  presumption  that  they  contract 
to  assume  the  risks  which  are  not  patent  of 
which  they  do  not  know,  and  which  relate 
to  the  contingent  act  of  a  third  person.  Tb^ 
plaintiff  proved  her  case  substantially  as 
laid  in  the  amended  petition,  and,  under  the 
circumstances,  a  nonsuit  should  not  have 
been  granted;  but  the  matter  should  have 
been  referred  to  the  Jury,  to  determine 
whether  the  fellow  servant,  !n  starting  the 
machine,  was  guilty  of  an  act  of  negligence 
in  relation  to  the  plaintiff. 

Judgment  reversed.    All  the  Justices  con- 
curring. 
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(119  Oa.  «tt) 

OUATTLBBAUM  r,  STATE. 

(Supreme  Court  of  Georgia.    Feb.  12,  1904.) 

MURDER— DBPENSB— INSANITY— INSTRUCTIONS 
—OPINION  BVIDENOB— MBDICAL  BOOKS— AR- 
OUMBNTS  OF  COUNSELr-GONTINUANCS. 

1.  In  a  prosecution  for  murder,  where  the  de- 
fendant, an  epileptic,  relied  on  .the  defense  of 
insanity  at  the  time  of  the  homicide,  he  had 
no  cause  to  complain  of  a  charge  that,  before 
the  jury  could  conyiet,  they  must  find  not  only 
that  the  defendant  knew  the  difference  be- 
tween right  and  wrong,  and  was  mentally  cap- 
able to  do  or  not  to  do  the  alleged  act,  but 
the?  must  also  find  that  he  was  capable  of  gov- 
erning  his  conduct  in  accordance  with  such 
choice. 

2.  A  party  cannot  obtain  a  reversal  for  an 
error  which  he  has  himself  invited. 

3.  The  defendant  was  found  guilty  of  volun- 
tary manslaughter,  and  even  if,  as  contended 
bv  him,  the  evidence  made  out  a  case  of  mur^ 
der  or  justifiable  homicide,  he  cannot  complain 
because  the  judge,  in  compliance  vdth  his  oral 
and  written  requests,  charged  on  the  subject 
of  voluntary  manslaughter. 

4.  Under  the  ruling  in  Johnston  y.  R.  &  D. 
R.  Co.,  22  S.  B.  ^  95  6a.  685,  books  of 
science  and  art  are  not  admissible  to  prove  the 
opinions  of  experts  announced  therein;  nor 
can  they,  without  being  introduced,  be  read  to 
the  jury  ui  the  argument,  over  the  objection  of 
the  opposite  party. 

5.  Wnile  counsel  may  quote  ftom  memory  or 
even  read  brief  extracts  of  literary  or  historical 
matter  to  illustrate  and  make  effective  a  dis- 
cussion of  the  facts,  nothing  which  performs 
the  office  of  evidence,  or  introduces  facts  cal- 
culated to  influence  the  jury,  can  first  be  used 
in  argument. 

6.  One  adjudged  insane  is  responsible  tor  a 
crime  committed  during  a  ludd  interval.  Pen. 
Code  1895.  f  35. 

7  The  defendant,  an  epileptic,  was  committed 
to  the  asylum,  there  to  remain  until  restored  to 
sound  mind  and  right  reason.  More  than  a 
year  thereafter  he  was  openly  at  large,  but  there 
was  no  evidence  as  to  the  reason  for  his  re- 
lease. The  judge  charged  that  the  jury  must 
find  that  he  was  of  sound  mind  at  the  time  of 
the  homicide  before  he  could  be  found  guilty 
of  any  offense.  In  the  absence  of  a  special 
request  so  to  do^  the  judge  was  not  bound  to 
charge  on  any  presumption  as  to  the  continuance 
of  insanity  arising  from  the  judgment  on  the 
proceeding  de  lunatico  inquireudo.  Lucas  v. 
Parsons,  23  Ga,  279. 

8.  One  who  had  served  as  a  juror  on  such  hi- 
c|uiry  did  not  impeach  such  verdict  by  testify- 
ing, on  a  subsequent  trial  of  the  defendant  for 
murder,  as  to  his  knowledge  of  the  defendant's 
mental  condition  before  and  after  such  verdict, 
and  as  to  the  particular  character  of  insanity 
with  which  the  defendant  had  been  afilicted. 
Civ.  Code  1805.  §  3743. 

9.  Dven  if  the  grounds  of  the  motion  for  a 
continuance  be  treated  as  complete,  and 'evi- 
dence in  other  parts  of  the  record  could  be  con- 
sidered, no  error  appears.  The  judge  exercised 
a  humane  and  legal  discretion.  There  was  no 
plea  of  present  insanity..  The  defendant's  mis- 
fortune would  not  relieve  him  of  liability  to 
be  tried.  It  did  not  appear  that  he  would  be 
better  able  to  go  to  trial  at  a  subsequent  term, 
and  there  was  evidence  that  he  might  be  ac- 
tually worse  as  the  result  of  being  confined  in 
jail,  for  an  offence  not  bailable  as  matter  of 
right.    Civ.  Code  1895,  §  513a 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Dooly  Oonnty; 
Zl  A.  Llttlejohn,  Judge. 

t  K.  See  Criminal  Law,  vol.  14,  Cent  Dig.  1 1687. 


J.  A.  Qnattlebaum  was  eonvlcted  of  man- 
Blaughter,  and  brings  error.    AfflrmecL 

J.  T.  Jeter,  Crum  &  Jones,  aod  Shipp  & 
Sheppard,  for  plaintiff  in  error.  F.  A.  Hoop- 
er, Sol.  Gen.,  and  M.  P.  Hall,  f6r  the  State. 

LAMAR,  J.  1.  In  this  distressing  case  It 
appears  that  the  defendant  had,  from  his 
earliest  infancy,  been  afflicted  with  epilepsy. 
He  has,  however,  no  cause  to  complain  of  the 
charge  on  the  subject  of  Insanity,  for  the 
court  fully  and  fairly  submitted  to  the  jury 
the  question  whether  the  homicide  was  com- 
mitted during  a  lucid  Interval,  instructing 
them  that,  before  they  could  convict,  they 
must  find  not  only  that  the  defendant  knew 
the  difference  between  right  and  wrong,  and 
was  mentally  capable  of  choosing  to  do  ot 
not  to  do  the  alleged  act,  but  that  they  must 
also  find  that  he  was  capable  of  governing 
his  condoct  in  accordance  with  such  choice. 

2, 3.  It  appeared  that  the  defendant,  with 
others,  had  been  playing  ball,  and,  while  re- 
turning home,  had  an  altercation,  in  which 
the  deceased,  who  had  a  bat  in  his  hand, 
used  language  which  greatly  incensed  the  de- 
fendant, and  according  to  the  testimony  for 
the  state  the  latter  thereupon  drew  his  pistol, 
fired,  and  instantly  killed  his  companion.  At 
the  time  the  accused  used  language  indicat- 
ing a  settled  purpose  to  Mil,  and  shortly 
after  the  shooting  fled  to  bis  home,  where 
he  was  later  arrested.  The  defendant  insists 
that  under  the  evidence  he  was  guilty  of 
murder  or  of  justifiable  homicide,  and  that 
it  was  error  for  the  court  to  charge  the  law 
of  voluntary  manslaughter.  Even  if  the  evi- 
dence had  not  warranted  a  charge  on  the 
subject  of  voluntary  manslaughter,  the  de- 
fendant can  take  no  advantage  thereof,  in- 
asmuch as  it  appears  that  the  court  was  re- 
quested by  his  counsel,  both  orally  and  in 
writing,  to  charge  the  law  on  that  subject 
It  Is  well  settled  that  a  party  cannot  obtain 
a  reversal  for  errors  which  he  has  himself 
committed,  nor  for  an  error  which  he  has 
himself  invited.  Compare  Howard  v.  State, 
115  Ga.  244,  41  S.  E.  654  (4),  and  cases  there- 
in cited. 

4, 5.  The  almanac,  or  the  Northampton  Ta- 
bles of  Mortality  (Ga.  R.  Co.  v.  Oaks,  52  Ga. 
410  [4]),  and.  other  similar  works  of  exact 
science,  may  be  introduced  as  evidence.  For 
the  reasons  given  In  Johnston  v.  Railroad 
Co.,  95  Ga.  685,  22  S.  E.  694,  b6oks  of  science 
and  art  are  not  admissible  in  evidence  to 
prove  the  opinions  of  experts  announced 
therein.  It  was  not  error,  therefore,  to  re- 
fuse to  permit  counsel  for  the  accused  to  read 
from  a  book  of  medical  jurisprudence  an  ac- 
count of  a  homicide  committed  by  an  epilep- 
tic, with  the  opinion  of  the  author  as  to 
whether  or  not  he  was  criminally  responsi- 
ble. Such  book  could  not  have  been  receiv- 
ed in  evidence  when  it  might  have  been  met 
by  counter  extracts;  and.  If  not  admissible 
in  evidence,  it  was  doubly  inadmissible  to 
read  it  first  in  argument,  when  there  might 
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be  no  opportunity  to  reply  In  kind.  Of 
course,  this  ruling  does  not  lead  to  the  con- 
clusion that  counsel  may  not  quote  from 
memory,  or  eyen  read,  brief  extracts  of  liters 
ary  or  historical  matter  to  embellish  or 
strengthen  the  argument,  or  to  Illustrate  and 
make  effectlTe  his  discussion  of  the  facts. 
And,  while  there  is  some  conflict  of  authori- 
ties on  the  subject  (Lawson*s  Expert  and 
Opln.  Ey.  [2d  Ed.]  217),  the  ruling  in  the 
Johnston  Case,  and  in  Cribb  v.  State,  118  Ga. 
316,  45  S.  B.  396,  determines  that  in  this 
state  nothing  can  be  first  read  in  argument 
which  performs  the  office  of  evidence,  or  In- 
troduces facts  calculated  to  influence  the 
jury. 

6-0.  The  other  assignments  of  error  are 
sufficiently  dealt  with  in  the  headnotes. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  C  J^  absent  on 
account  of  sickness. 


(119  Ga.  4,-5) 

TRAVELERS'  INS.  00.  v.  THORNTON. 
(Supreme  Court  of  Georgia.    Feb.  12,  1904.) 

BXPERT  BVIDENCB-MBDICAL  PACTS— PRINCI- 
PAL. AND  AGENT— NOTICE— ACTION  ON  ACCI- 
DENT POLICY— PROOFS  OF  LOSS— EVIDENCE. 

1.  Au  expert  may  aid  the  jury,  but  he  cannot 
perform  the  functions  of  a  juror,  and,  under 
the  guise  of  giving  testimony,  state  a  legal 
conclusion. 

2.  An  expert  may  give  his  opinion  as  to  med- 
ical facts,  but  he  cannot  determine  the  legal 
classification  of  such  facts,  and  testify  as  to 
what  was  or  was'not  **a  contributing  cause"  of 
an  injury. 

3.  Where  it  is  sought  to  charge  a  principal 
with  notice,  he  is  only  required  to  offer  the 
agent  to  whom  the  opposite  party  claims  he 
gave  the  notice.  He  need  not  undertake  to 
prove  a  negative  by  producing  all  of  his  agents, 
m  order  to  show  that  each  did  not  receive  the 
notice. 

4.  Evidence  of  notice  to  the  company's  agent 
that  plaintiff  had  hernia  was  admissible,  not 
to  establish  a  waiver  of  the  terms  of  the  pol- 
icy, but  to  meet  the  plea  of  fraudulent  con- 
cealment, and  thereby  prevent  the  avoidance  of 
the  whole  contract.  The  charge  on  this  sub- 
ject was  in  conformity  to  Giv.  Code^  |§  2099, 
2101. 

5.  Policies  of  insurance  do  not  stand  on  the 
same  footing  as  contracts  of  affreightment  by 
common  carriers.  Civ.  Code,  §  2276.  There 
is  no  standard  form  of  policy  prescribed  by 
statute,  and  the  courts  must  enforce  the  con- 
tract as  made,  and  cannot  relieve  against  results 
of  the  assured's  failure  to  comply  with  lawful 
stinulations  In  the  policy. 

o.  Under  the.  terms  of  the  policy  here  the 
plaintiff  forfeited  to  the  company  any  sum  for 
which  proof  of  loss  was  not  made  within  the 
time  stipulated,  and  was  not  entitled  to  recover 
an  amount  greater  than  that  stated  in  the  proof 
of  loss.    The  excess  should  be  written  off. 

7.  There  were  no  pleadings  to  warrant  the 
admission  of  evidence  as  to  the  value  of  plain- 
tiff's time. 

8.  From  the  very  definition  of  the  term,  ir^ 
relevant  testimony  Is  ineffective.  Ordinarily, 
its  admission  is  not  cause  for  the  grant  of  a 
new  trial,  unless^  from  its  peculiar  nature,  or 
from  statements  in  the  assignment  of  error, 
it  is  shown  to  have  an  effect  prejudicial  to  the 
complaining  party. 

Y  C  Bee  Inturanoe,  voL  28,  Cent.  Dig.  |  1859. 


9.  The  defendant's  obJectSon  to  the  admiarion 
of  testimony  as  to  the  plaintiff's  character  as 
irrelevant  should  have  been  sustained.  Bnt 
there  was  no  claim  that  it  was  prejudicial,  and 
the  answer  of  the  witness  that  '*he  did  not 
know,  but  supposed  it  was  good,**  itself  shows 
that  this  testimony  as  to  character  was  not 
harmful.  This  being  a  second  verdict,  a  new 
trial  will  not  be  granted  for  the  error. 

10.  The  case  was  tried  in  accordance  with  the 
former  ruling,  reported  in  116  Ga.  121,  42  S.  £. 
287,  94  Am.  St  Rep.  99.  The  evidence  was 
conflicting,  but  sufiScieut  to  sustain  a  verdict 
for  plaintiff  for  eight  weeks*  disability.  None 
of  the  assignments  of  error  present  grounds  re- 
quiring the  second  grant  of  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Amerlcus;  G.  R. 
Crisp,  Judge. 

Action  by  W.  J.  Thornton  against  the  Trav- 
elers* Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed, with  directions. 

E.  A.  HaT^kins,  for  plaintiff  in  error.  J. 
H.  I/umpkin,  for  defendant  in  error. 

LAMAR,  J.  1,  2.  Under  the  decision  in 
Thornton  v.  Travelers*  Ins.  Co.,  116  Ga.  121, 
42  S.  E.  287,  94  Am.  St  Rep.  99,  it  was  left 
for  the  Jury  to  say  whether  the  injury  was 
caused  by  the  fall  and  aggravated  by  the 
hernia,  or  whether  the  hernia  was  a  con- 
tributing cause  to  the  injury.  A  physician 
could  give  an  opinion  on  hypothetical  facts 
on  what  he  had  heard  other  witnesses  testi- 
fy in  the  case,  or  on  facts  discovered  by  his 
own  investigation.  He  could  state  what,  in 
his  opinion,  would  have  been  the  effect  of 
the  blow  to  the  plaintiff  without  a  hernia, 
and  what  the  effect  of  the  blow  with  the 
hernia.  An  expert  can  testify  as  to  what 
was  the  cause  of  death,  or  of  an  injury,  or 
as  to  the  effect  of  disease,  or  as  to  the  ef- 
fect of  a  blow  upon  one  sound  or  upon  one 
unsound.  He  can  give  his  opinion  on  phys- 
ical facts  or  as  to  the  medical  facts,  bat  he 
cannot  determine  the  legal  classification  of 
such  facts.  It  was  not  proper  for  him  to  use 
the  language  of  the  decision  and  testify  that 
the  hernia  was  a  "contributing  cause."  That 
was  a  mixed  question  of  law  and  fact,  to  be 
determined  in  the  light  of  all  the  evidence; 
and  it  would  have  been  as  improper  to  pa> 
mit  such  testimony  as  it  would  have  been 
in  an  ordinary  case  to  allow  a  witness  to  say 
that  a  particular  act  amounted  to  negligence, 
or  to  contributory  negligence,  or  that  another 
fact  was  the  proximate  or  remote  cause.  The 
expert  may  aid  the  jury,  but  he  cannot  act  as 
a  member  of  the  jury;  nor,  while  on  the 
stand,  can  he  transcend  the  functions  of  a 
witness,  and  under  the  guise  of  giving  testi- 
mony state  a  legal  conclusion.  Civ.  Code, 
§  5287. 

3.  Where  it  Is  sought  to  charge  a  principal 
having  many  agents  with  notice,  it  is  not 
necessary  'for  him  tC'  undertake  to  prove  a 
negative,  and  produce  all  of  his  agents.  In 
order  to  show  that  each  did  not  receive  the 
notice.     He  is  only  required  to  offer  that 
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agent  to  whom  the  opposite  party  claimed  the 
notice  was  given.    Giy.  Code,  §§  5160,  3027. 

4.  Several  assignments  relate  to  the  admis- 
sion of  evidence  and  to  the  charge  of  the 
court  as  to  notice  to  the  defendant's  agent 
that  the  plaintilT  had  hernia  at  the  time 
of  the  application.  The  evidence  was  ad- 
missible, not  to  establish  a  waiver  of  the 
terms  of  the  policy,  but  to  meet  the  plea  of 
fraudulent  concealment,  and  thereby  pre- 
vent the  avoidance  of  the  whole  contract 
The  charge  was  in  conformity  with  Olv. 
Code.  I  2099. 

5-10.  Defendant's  objection  to  the  admis- 
sion of  testimony  as  to  plaintiff's  character 
should  have  been  sustained.  It  was  equally 
Inadmissible  for  the  defendant  to  prove  by 
the  same  witness  what  was  the  character  of 
the  company's  agent  But  the  defendant 
alone  complains,  assigning  as  error  that  the 
evidence  was  irrelevant.  iProm  the  very  defi- 
nition of  the  term,  irrelevant  testimony  is  in- 
eifective.  Ordinarily,  its  admission  Is  not 
cause  for  the  grant  of  a  new  trial.  Mar- 
shall v.  Morris,  16  Ga.  373  (4);  Mayor  of 
Gainesville  v.  Caldwell,  81  Ga.  76,  7  S.  B.  99 
(6).  And  for  it  to  produce  such  a  result  it 
should  appear  to  have  had  a  prejudicial  ef- 
fect on  the  minds  of  the  Jury.  If  such  is  the 
case,  good  practice  would  make  it  proper,  if, 
Indeed,  it  is  not  necessary,  to  point  out  how 
that  which  is  alleged  to  have  been  Irrelevant 
has.  become  so  far  relevant  as  to  have  af- 
fected the  verdict  The  propriety  of  such  a 
showing  is  illustrated  here,  where,  from  an 
inspection  of  the  brief  of  evidence,  it  ap- 
pears the  witness  testified '  that  he  did  not 
know  the  plaintiff  intimately,,  did  not  know 
anything  against  him,  and  therefore  sup- 
posed his  character  was  good.  In  other 
words,  the  witness  did  not  progress  beyond 
the  point  where  the  law  leaves  each  witness 
who  has  not  been  attacked.  No  prejudice  be- 
ing alleged,  and  this  being  a  second  verdict, 
the  error  in  allowing  the  question  answered 
over  the  defendant's  objection  does  not  de- 
mand a  reversal.    Civ.  Code,  §§  5158,  6159. 

The  policy  required  the  assured  to  fur- 
nish written  notice  of  the  injury  and  duration 
of  the  disability  within  13  months  from  the 
accident,  otherwise  all  claims  thereon  were 
forfeited  to  the  company.  Within  the  time 
stipulated  plaintiff  made  out  his  proof  of  loss, 
claiming  damages  for  a  disability  of  eight 
weeks.  No  amendment  or  additional  claim 
or  proof  of  loss  was  subsequently  filed  within 
the  13  months.  He  sued,  however,  for  10 
weeks*  disability,  and  recovered  a  verdict 
therefor.  Contracts  of  insurance  do  not 
stand  upon  the  same  footing  as  those  made 
by  common  carriers,  in  which  limitations  in 
a  bill  of  lading  are  disregarded  unless  ex- 
pressly assented  to  by  both  parties.  Civ. 
Code,  §  2276.  There  is  no  standard  policy  fix- 
ed by  statute,  and  no  room  for  implication  as 
to  what  the  agreement  was  or  ought  to  have 
been.  The  rights  of  the  parties  must  there- 
fore be  governed  by  the  terms  of  the  con- 


tract Under  that  sued  on  here  the  filing  of 
the  claim  and  the  statement  of  the  duration 
of  the  disability  within  the  time  limited  by 
the  policy  was  a  condition  precedent  to  pJain- 
tifCs  right  to  recover.  By  the  terms  of 
the  policy,  and  according  to  decisions  con- 
struing similar  provisions  in  other  policies, 
the  verdict  cannot  exceed  the  amount  claim- 
ed in  the  proofs  of  loss.  There  are  some  cas- 
es which  hold  that  more  than  one  proof  and 
claim  can  be  filed  within  the  time  limit  (Bick- 
ford  v.  Travelers*  Ins.  Co.  [Vt]  32  Atl.  232); 
but  under  the  terms  of  the  policy  there  can- 
not be  a  verdict  for  a  sum  exceeding  that 
named  in  the  written  proof  required  by  the 
contract    The  excess  can  be  written  off. 

The  case  was  tried  in  accordance  with  the 
mling  made  when  it  was  here  before  as  re- 
ported in  116  Ga.  121,  42  S.  B.  287,  94  Am.  9t. 
Rep.  99.  The  evidence  was  conflicting,  but 
Bufliclent  to  sustain  a  verdict  for  the  plain- 
tiff for  eight  weeks  loss  of  time  at  $100  a 
week;  the  accident  having  occurred  in  a 
railroad  train,  and  he  being  entitled  to  double 
indemnity.  None  of  the  assignments  of  er- 
ror present  grounds  sufiScient  to  require  the 
grant  of  a  new  trial. 

Judgment  affirmed,  with  direction.  All  the 
Justices  concurring,  except  SIMMONS,  0. 
J.,  absent  on  account  of  sickness. 


(Ud  Qa.  448) 

JORDAN  V.  STATE. 

(Supreme  Court  of  Georgia.    Feb.  12,  1904.) 

BURGLARY— EVIDBNCB^-IDBNTITY— JUROR— 

QUALIFICATIONS— NEW  TRIAL 

-CHALLENGE. 

1.  On  a  trial  in  December,  1903,  there  was 
testimony  that  "recently,  during  the  first  week 
in  November,"  the  store  of  the  witness  was 
broken  and  entered  and  goods  stolen.  The  evi- 
dence was  sufficient  to  show  that  the  burglary 
was  committed  within  the  statute  of  limita- 
tions. 

2.  The  goods  lost  had  no  earinarlss,  but  the 
coincidence  of  their  correspondence  in  quantity, 
variety,  and  brand  with  those  found  in  defend- 
ant's recent  possession,  with  other  evidence, 
was  sufficient  identification. 

3.  A  juror  having  the  general  statutory  qual- 
ifications may  be  specially  incompetent  to  serve 
in  a  particular  case  because  of  relationship, 
expression  of  opinion,  bias,  or  other  defect 
propter  affectum. 

4.  If  the  losing  party  was  ignorant  of  the 
affection  or  bias  of  the  otherwise  competent 
juror,  he  may  take  advantage  thereof  by  mo- 
tion for  new  trial. 

5.  A  juror  wanting  in  the  statutory  qualifica- 
tions of  age  or  residence,  or  having  other  de- 
ficiency propter  defectum,  may  yet  be  rendered 
specially  competent  by  the  failure  of  the  parties 
to  challenge. 

6.  Ineligibility  because  of  prior  service  in 
the  same  court  during  the  same  year  renders  a 
juror  incompetent  propter  defectum,  and  is 
ground  for  challenge,  but  not  cause  for  the 
grant  of  a  new  trial. 

7.  The  enforcement  of  the  law  prohibiting 
too  frequent  service  on  the  jury  is  referred 
primarily  to  the  judges,  and  incidentally  to 
such  action  as  may  be  taken  by  way  of  chal- 
lenge by  the  parties. 

o.  The  policy  of  preventing  too  frequent  serv- 
ice is  met  by  the  counter  policy  not  lightly  to 
set  aside  a  verdict;   and,  unless  the  statute  ex- 
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presaly  w  requires,  a  new  trial  cannot  be  grant- 
ed becaoae  one  ineligible   under  the  act  ap- 
proved August   15,   1908   (AcU  1903,    p.  83), 
aerved  on  the  Jury. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

George  Jordan  was  convicted  of  burglary, 
and  brings  error.    Affirmed. 

Glawson  &  Fowler,  for  plaintiff  in  error. 
Wm.  Brunson,  SoL  Gen.,  for  the  State. 

LAMAR,  J.  L  The  time  and  place  of  the 
commission  of  a  crime  must  always  appear. 
While  it  Is  best  to  make  specific  proof  of 
the  date,  yet  that  the  offense  -was  committed 
within  the  statute  of  limitations  may  be  es- 
tablished by  circumstantial  or  indirect  evi- 
dence.  What  is  sufficient  must  be  determin- 
ed by  the  special  facts  of  each  case.  In 
Tipton  v.  State  (Ga.)  46  S.  B.  436,  it  is  stated 
that,  where  a  month  is  referred  to,  it  will 
generally  be  understood  to  be  of  the  current 
year,  unless  from  the  connection  this  ap- 
pears to  be  impossible.  And  if  this  trial  had 
taken  place  in  January,  1004,  it  is  evident 
that  under  the  language  used  the  Jury  must 
have  understood  that  the  transaction  took 
place  in  November,  1903.  So,  where  the  trial 
took  place  in  December,  1903,  and  the  wit- 
ness testified  that  "recently,  during  the  first 
week  in  November,"  his  store  had  been 
broken  and  entered  and  the  goods  stolen, 
there  was  proof  sufficient  to  establish  that 
the  offense  was  committed  during  the  year 
1903. 

2.  A  number  of  boxes  of  White  Knight 
and  Capadura  cigars,  Virginia  cheroots,  and 
Violetta  soap  were  stolen.  Articles  answer- 
ing the  description  in  kind  and  quantity  of 
those  lost  were  soon  thereafter  found  in  the 
possession  of  the  defendant.  His  counsel 
contends  that  the  merchandise  was  of  a 
character  which  could  have  been  obtained 
at  many  other  stores,  that  it  had  no  ear- 
marks by  which  it  could  be  identified,  and 
that  the  evidence  fails  to  show  that  it  was 
the  same  as  that  lost  And  certainly,  if  the 
defendant  had  been  found  in  possession  of 
White  Knight  cigars  alone,  without  any- 
thing further  to  connect  them  with  those 
lost,  the  state's  case  would  not  have  been 
made  out  But  having  in  possession  White 
Knight  and  Capadura  cigars  in  quantities 
corresponding  to  those  stolen,  and  beyond 
the  amount  usually  kept  by  one  not  a  mer- 
chant, made  the  circumstance  much  more 
suspicious.  The  probative  value  of  the  co- 
incidence, that  the  defendant  had  the  quan- 
tity and  brand  of  goods  lost  would  increase 
In  geometrical  ratio  with  the  finding  of  each 
additional  article,  so  that  when  it  was  proved 
that  he  not  only  had  White  Knight  and  Cap- 
adura cigars,  but  the  Virginia  cheroots  also, 
the  case  became  far  stronger.  But  having 
these,  with  the  unusual  number  of  boxes  of 
Violetta  soap,  was  a  coincidence  so  remark- 
able as  to  demand  an  explanation;    if,  in- 


deed, under  the  law  of  probabilities,  it  might 
not  be  taken  as  proof  of  the  fact  that  they 
were  the  goods  recently  stolen.  Failure  to 
offer  any  explanation,  except  the  statement 
made  to  the  officer  that  they  had  been  given 
to  the  defendant  by  two  boys,  whose  names 
were  not  stated,  or  other  fact  to  establish 
the  time,  place,  or  circumstances  under  which 
the  gift  was  made,  followed  by  the  positive 
identification  of  the  soap,  authorized  the 
verdict 

3-8.  The  act  of  August  15,  1908  (Acts 
1903,  p.  83),  provides  that  any  Juror  who  has 
served  at  any  session  of  the  court  shall  be 
''ineligible  for  duty  as  a  Juror  at  the  suc- 
ceeding term."  The  plaintiff  in  error  moved 
for  a  new  trial  on  the  ground  that  one  of  the 
Jurors  had  served  at  the  preceding  session, 
and  that  he  and  his  counsel  were  alike  ig- 
norant of  this  fftet  until  after  verdict.  Pre- 
vious service  was  good  ground  for  challenge. 
But  in  classing  the  Juror  as  ineligible  the 
act  does  no  more,  in  legal  effect,  than  render 
him  incompetent  It  leaves  the  case  to  be 
governed  by  the  rule  applied  to  a  Juror  who 
serves  though  ineligible  or  incompetent  be- 
cause under  age,  over  age,  nonresident,  or 
because  his  name  Is  not  on  the  Jury  list 
These  are  grounds  for  challenge  propter  de- 
fectum, but  are  not  good  reasons  for  the 
grant  of  a  new  trial.  These  and  like  stat- 
utory deficiencies  are  general  in  their  char- 
acter, and  afford  reason  why  the  Juror's 
name  ought  not  to  have  been  put  in  the 
venire,  but  have  no  necessary  bearing  on  the 
ability  of  such  Jurors  to  impartially  decide 
between  the  particular  parties  litigant  Such 
deficiencies  are  negative  and  passive,  affect- 
ing neither  party,  or  both  parties  in  exactly 
the  same  way,  and  thereby  producing  a  bal- 
ance. They  stand  on  an  entirely  different 
footing  from  those  grounds  of  challenge  for 
favor  which  are  positive,  and  actively  dis- 
qualifying defects  propter  affectum,  where 
the  affections  from  relationship  or  prejudice 
and  bias  render  an  otherwise  competent  Jn- 
ror  specially  incompetent  to  decide  between 
the  particular  parties.  His  statutory  quali- 
fication does  not  cure  his  personal  bias.  And 
where  the  parties  are  ignorant  ot  such  de- 
fects propter  affectum  the  verdict  may  be 
set  aside.  But  a  Juror  incompetent  propter 
defectum  is  made  specially  competent  by  the 
act  of  the  parties  in  allowing  him  to  serve 
without  challenge,  and  the  verdict  will  not 
be  set  aside  for  such  cause.  And  while  the 
act  of  1903  was  no  doubt  enacted  in  pursu- 
ance of  the  same  policy  as  that  expressed  in 
Pen.  Code  1895,  S  866  (Atlanta  Co.  r.  Bay, 
io  Ga.  674),  and  'to  be  strictly  and  ener- 
getically enforced  by  the  Judges,  because  in- 
tended to  prevent  service  by  professional 
Jurors,*'  the  enforcement  of  its  provisions  is 
referred  primarily  to  the  Judges,  and  inci- 
dentally to  such  action  as  may  be  taken  by 
the  parties  by  way  of  challenge  before  trial. 
The  policy  of  preventing  Jurors  from  serving 
too  frequently  is  met  by  the  coimter  policy 
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not  lightly  to  set  aside  a  verdict  otherwise 
correct  because  of  some  reason  which  has  in 
no  way.  vitiated  the  result  In  view  of  the 
almost  unbroken  current  of  authority  In  this 
state  and  elsewhere^  a  new  trial  cannot  be 
granted  because  a  Juror  incompetent  propter 
defectum  assisted  in  making  the  verdict  An 
express  legislative  command  to  that  effect 
would  be  necessary  to  bring  about  such  a  re* 
suit  Oostly  V.  State,  19  Ga.  614;  Brown  v. 
State,  106  Qa.  640,  81  a  B.  557  (1);  Meeks  v. 
State,  57  6a.  329  (1);  Hill  v.  State,  64  Ga. 
453(1). 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  a  J.,  absent  on 
account  of  sickness. 


(102  Va.  517) 

FLANARY  et  al.  v.  KANB  et  aL 

OSnpreme  Court  of  Appeals  of  Virginia.    Harch 

10,  1904.) 

TINDOBr-VSNDBB-AFTER-ACQXnRBD    TITLB- 
INCUMBRANCE— DSED-CONSTRUCTION. 

1.  A  vendor  is  estopped  from  setting  up  an 
after-acqnired  title  to  the  land  conveyed  by  him 
where  the  deed  of  conveyance  recites  or  afBrms, 
expressly  or  impliedly,  that  the  grantor  is  seised 
of  a  particular  estate,  which  the  deed  purports 
to  convev,  and  upon  the  faith  of  which  the  sale 
was  made. 

2.  A  grantor  is  estopped  from  acquiring  an 
incumbrance  existing  upon  the  land  at  the  time 
of  his  convevance,  and  asserting  It  against  the 
land  in  the  hands  of  his  grantee. 

3.  Where  grantors  in  a  deed  "give,  grant,  bar- 
gain, and  sell  and  convey"  two  certain  tracts 
of  land,  describing  them,  the  deed  shows  that 
the  grantors  intended  to  convey,  and  the  gran- 
tee accepted  and  received,  an  estate  in  fee  sim- 
ple. 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  46  S.  EL  812. 

BUCHANAN,  J.  John  Gilly,  one  of  the 
appellants  in  this  cause,  has  filed  his  petition 
for  rehearing  of  the  decree  entered  by  this 
court  at  its  January  term,  1904,  so  far  as  it 
affects  his  right  to  payment  out  of  the  Slemp 
Judgments  numbered  4,  6,  7,  and  8.  He  at- 
tacks the  correctness  of  that  decree  upon  two 
grounds:  "Fhret,  because  W.  N.  G.  Slemp 
conveyed  to  Gilly  long  before  he  conveyed  to 
Blemp  and  Flanary;  and,  second,  because  he 
conveyed  to  Gilly  with  general  warranty,  but 
did  not  convey  to  Flanary  and  Slemp  with 
general  warranty." 

The  former  of  these  grounds  was  fully  ar- 
gued when  the  case  was  submitted,  and  care- 
fully considered  by  the  court  before  making 
the  decree  complained  of.  Upon  a  reconsid- 
eration of  that  question,  we  see  no  reason  to 
change  the  conclusion  then  reached. 

The  second  ground  relied  on  was  not  urged 
when  the  case  was  argued,  but  the  deed  to 
Flanary  and  Slemp  was  treated  by  all  parties 
as  a  conveyance  with  a  covenant  of  general 
warranty;  and  this  court,  in  passing  upon 
the  question  involved,  so  treated  it  It  now 
appears  that  there  is  no  such  covenant  in  the 
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deed.  Although  this  is  true,  it  does  not  nec- 
essarily follow  that  Flanary  is  not  entitled 
to  the  relief  granted  him  by  the  circuit  court, 
as  modified  by  the  decree  which  it  is  sought 
to  have  reheard. 

A  vendor  is  not  only  estopped  from  setting 
up  an  after-acquired  title  to  the  land  con- 
veyed where  he  warranted  the  title  general- 
ly, but  he  is  also  estopped  from  asserting 
such  title,  although  there  is  no  warranty, 
where  the  deed  of  conveyance  recites  or  af- 
firms, expressly  or  impliedly,  that  the  grantor 
is  seised  of  a  particular  estate,  which  the 
deed  purports  to  convey,  and  upon  the  faith 
of  which  the  sale  was  made.  Reynolds  v. 
Cook,  83  Va.  817,  3  S.  B.  710,  5  Am.  St  Rep. 
317;  Nye  v.  Lovitt,  92  Va.  710,  24  S.  E.  345, 
and  authorities  cited;  Yan  Rensselaer  v. 
Kearney,  11  How.  297,  13  L.  Ed.  703;  Rawle 
on  Covenants  for  Title  (5th  Ed.)  §§  245,  247. 
If  the  grantor  is  estopped,  under  such  a  con- 
veyance from  setting  up  an  after-acquired  ti- 
tle, he  would  be  equally  estopped  from  acquir- 
ing an  incumbrance  existing  upon  the  land  at 
the  time  of  his  conveyance,  and  asserting  it 
against  the  land  in  the  hands  of  his  grantee. 

The  language  of  the  deed  from  W.  N.  G. 
Slemp  and  wife,  under  which  Flanary  holds, 
shows  clearly  that  it  was  not  Intended  to 
pass  a  limited  or  qualified  interest  in  the 
land,  but  to  convey  the  land  itself.  They  de- 
clare that  they  "give,  grant,  bargain  and  sell 
and  convey  •  •  •  two  certain  tracts  or 
parcels  of  land,*'  describing  them,  and  refer- 
ring to  deeds  of  record  under  which  they  had 
acquired  title  to  the  land.  The  deed  bears 
upon  its  face  evidence  that  the  grantors  in- 
tended to  convey,  and  the  grantee  expected  to 
become  invested  with,  an  estate  in  fee  sim- 
ple in  the  land.  Reynolds  ,v.  Cook,  supra; 
Van  Rensselaer  v.  Kearney,  supra.  See 
Wynn  v.  Harman,  5  Grat  164. 

This  being  so,  we  are  of  opinion  that  Slemp 
could  not  acquire  said  judgments,  which  were 
liens  upon  the  land,  and  assert  them  against 
it,  to  the  prejudice  of  Flanary. 

The  petition  to  rehear  must  therefore  be  de- 
nied. 
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(Supreme  Court  of  Appeals  of  Virginia.    March 
10,  1904.) 

TRUBTS-BVIDBNCB  TO    B8TABLI8H. 

1.  Plaintiif,  having  entered  into  a  contract  for 
the  porchase  of  land,  agreed  with  defendant 
that  the  latter  Rhonld  furnish  the  purchase  price 
and  take  the  deed  in  his  own  name,  but  Uiat 
plaintiff  was  to  have  a  one-half  interest  in  the 
same,  for  which  he  should  pay  defendant  as 
he  became  able.  Defendant  paid  the  considera- 
tion, took  the  deed,  and  afterwards  sold  the 
timber  on  the  land  at  a  profit  above  the  pur- 
chase price.  Held,  there  is  a  direct  trust  in 
favor  of  plaintiff,  who  is  entitled  to  one-half 
the  profits  arising  from  the  sale  of  the  timber, 
and  the  defendant  cannot  charge  plaintiff  with 
the  costs  of  procuring  the  money  necessary  to 
imy  the  purchase  price,  as  that  was  the  obliga- 
tion he  assumed  in  his  contract 
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Appeal  from  Circuit  Oourt,  Hanover  Coun- 
ty. 

Suit  by  John  A«  Lamb,  trustee  In  bankrupt- 
cy, against  E.  J.  FUppo.  Decree  for  plaln- 
tUC,  and  defendant  appeals.    Reversed. 

George  P.  Haw,  for  appellant  Leake  St 
Carter  and  Wm.  A.  Moncure,  for  appellee. 

KEITH,  P.  On  the  28th  of  November, 
1809,  John  T.  Terrell  was,  upon  his  own  peti- 
tion, adjudicated  a  bankrupt  In  the  District 
Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  and  shortly  thereafter 
John  A.  Lamb  was  appointed  his  trustee.  On 
the  23d  of  October,  1900,  the  District  Court 
entered  an  order  directing  the  trustee  to  insti- 
tute such  suit  at  law  or  in  equity  as  to  him 
might  seem  proper  to  enforce  a  contract  al- 
leged to  have  been  entered  into  between  the 
bankrupt,  Terrell,  and  one  FHppo,  for  the 
purchase  of  a  tract  of  land,  for  the  collection 
of  any  money  or  the  enforcement  of  any 
right  which  may  have  accrued  to  Terrell  by 
virtue  of  said  contract.  The  trustee  filed  his 
bill  in  the  circuit  court  of  Hanover  county, 
and  with  the  bill  makes  the  following  con- 
tract and  exhibit: 

"Know  all  men  by  these  presence,  that 
whereas  J.  T.  Terrell  has  bought  a  farm  in 
Caroline  County.  Va.,  known  as  Brook's 
farm,  containing  700  acres  more  or  less  for 
Ave  thousand  dollars  cash,  for  which  E.  J. 
Flippo  agrees  to  pay  for  and  take  the  deed 
in  said  Flippo's  name  and  charge  the  said 
Terrell  with  twenty-five  hundred  dollars,  be- 
ing one-half  of  the  purchase  money  for  said 
farm,  whereas  the  said  Terrell  is  at  work 
for  the  said  Flippo  by  the  month,  it  is  agreed 
that  said  Flippo  shall  deduct  the  Interest  on 
the  twenty-five  hundred  dollars  every  month 
out  of  said  Terrell's  wages,  or  on  what  part 
thereof  that  may  be  unpaid,  the  said  Terrell 
shall  have  a  right  to  pay  as  much  of  the 
principal  as  he  can  at  any  time,  and  where- 
as the  said  farm  contains  a  large  quantity  of 
timber  whenever  the  timber  is  manufactured 
or  disposed  of  one-half  of  the  proceeds  after 
paying  expenses  of  manufacturing  shall  be- 
long to  the  said  Terrell  and  sufficient  amount 
of  It  shall  be  paid  to  said  Flippo  to  satisfy 
whatever  part  of  the  twenty-five  hundred 
that  is  unpaid,  In  case  of  any  accident  by 
death  or  otherwise  that  the  said  Terrell  could 
not  pay  all  of  the  twenty-five  hundred  him 
or  his  heirs  shall  have  a  clear  deed  to  such 
proportional  part  of  said  farm  and  improve- 
ments thereon  that  said  Terrell  has  paid  for. 

"Given  under  our  hands  and  seals  this 
year  of  our  Lord,  1899. 

"E.  J.  Flippo.    [Seal.]" 

The  subject  of  this  contract  is  a  tract  of 
land  in  the  county  of  Caroline,  valuable 
chiefly  for  its  timber,  which  was  owned 
by  the  children  of  R.  T.  Brooke.  Terrell  call- 
ed the  attention  of  Flippo,  who  was  in 
the  lumber  business,  to  this  land,  and  sug- 
gested its  purchase,  but  Flippo  was  of  the 
opinion  that  it  could  not  be  bought  for  a  rea- 


sonable figure.  Terrell  went  to  see  Brooke 
upon  the  subject,  and  entered  into  negotia- 
tions which  resulted  in  its  purchase. for  the 
sum  of  $5,000  in  cash,  as  appears  by  a  letter 
from  Brooke  to  Terrell,  and  the  indors&oient 
thereon,  as  follows: 

"11th  October  1899.  Mr.  J.  T.  Terrell. 
Peaks  P.  O.,  Hanover  Co.  My  dear  sir:  I 
have  communicated  with  my  children  and 
they  consent  to  my  selling  the  place  for  $5,- 
000.00  (five  thousand  dollars)  cash.  I  have 
been  paying  taxes  on  700  acres,  and  I  will 
sell  it  as  containing  700  acres,  more  or  less. 
Yours  respectfully,  R.  T.  Brooke,  P.  O.  Box 
102,  Richmond,  Va. 

"This  will  be  a  sale  as  soon  as  terms  com- 
plied with.  R.  T.  Brooke.  14th  October, 
1899." 

Terrell  was  unable  to  pay  any  part  of  the 
purchase  money,  and  thereupon  the  contract 
above  set  forth  was  entered  into.  There 
was  evidence  which  tends  to  show  that  Flip- 
po was  ready  to  Ignore  the  rights  of  Terrell, 
and  to  deal  directly  with  Brooke  for  the  pur- 
chase of  this  land;  but  Brooke,  having  agreed 
to  sell  to  Terrell,  refused  to  deal  with 
Flippo. 

In  pursuance  of  the  terms  of  this  contract 
Flippo,  on  the  23d  of  November,  1899,  paid 
$2,000  to  R.  T.  Brooke  by  check,  and  on  the 
12th  of  December  he  borrowed  the  sum  of 
$3,000,  and  paid  the  residue  of  the  purchase 
money. 

On  November  16,  1899,  a  deed  was  made  to 
E.  J.  Flippo,  which  was  acknowledged  No- 
vember 18,  1899,  and  was  recorded  on  the 
27th  of  December  of  the  same  year.  On  De- 
cember 11,  1899,  a  deed  of  trust  was  given 
to  secure  the  loan,  with  which  Flippo  had 
paid  the  balance  of  the  purchase  money  to 
Brooke,  and  this  deed  of  trust  was  also  re- 
corded on  the  27th  of  December. 

A  short  time  afterwards— on  April  16,  1900 
—Flippo  sold  the  timber  upon  this  land  for 
$7,000  in  cash,  and  it  is  to  ascertain  the  in- 
terest of  John  T.  Terrell  in  this  sum  and  in 
the  land,  after  the  timber  had  been  cut  from 
it,  that  this  suit  was  instituted. 

Flippo,  in  his  answer,  states  that  Terrell 
was  In  his  employment  at  a  salary  of  $50 
per  month  for  the  services  of  himself  and  his 
team;  that  he  (the  respondent)  was  endeav- 
oring to  purchase  the  Brooke  farm,  when  to 
his  surprise  Terrell  showed  him  a  letter  from 
Brooke  offering  the  farm  for  $5,000  cash,  and 
then  the  agreement  was  entered  into  be- 
tween Terrell  and  the  respondent  that  they 
would  buy  it  together,  each  furnishing  one- 
half  of  the  money;  that  this  agreement, 
which  was  not  in  writing,  continued  until 
after  the  deed  was  ready  for  delivery  some 
time  in  December,  1899,  when,  Terrell  being 
unable  to  furnish  his  part  of  the  money,  the 
respondent  borrowed  $3,000,  and  with  $2,000 
be  had  in  hand,  paid  for  the  land,  and  with 
Terreirs  approbation  took  a  deed  in  his  own 
name,  and  then  signed  the  written  agreement 
which  has  been  heretofore  referred  to;  tliat 
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after  this  was  done  Terrell  continued  to 
work  with  respondent  until  the  81st  of 
March,  1000,  and  during  that  time  drew  hla 
wages  and  the  hire  of  his  team;  that  after 
this  state  of  affairs  had  continued  for  some 
time  respondent  told  him  that  he  had  not 
complied  with  his  agreement,  and  that  he 
could  no  longer  submit  to  It;  that  he  would 
sell  the  timber  on  the  place,  If  he  could,  and 
give  Terrell  one-half  of  the  land,  to  which 
Terrell  consented,  and  agreed  that  respond- 
ent could  haye  for  his  trouble  what  he  could 
get  over  and  above  what  was  necessary  to 
pay  what  the  farm  had  cost,  and  In  reliance 
upon  this  made  the  sale  of  the  timber,  and 
was  then  much  surprised  when  Terrell  made 
a  demand  upon  him  for  one-half  of  the 
money. 

Depositions  having  be&i  taken*  the  circuit 
court  was  of  opinion  that  the  written  con- 
tract signed  by  Fllppo  and  dated  1899  was 
executed  at  a  period  subsequent  to  the  date 
of  Terrell's  being  adjudicated  a  bankrupt, 
and  that,  therefore,  the  Interest  of  Terrell 
under  this  contract  did  not  pass  by  the  de- 
cree of  the  bankrupt  court  to  the  plaintiff  In 
this  cause;  but  as  Terrell,  In  his  answer, 
conceded  the  right  of  plaintiff  to  recover, 
there  was  nothing  to  prevent  his  surrender- 
ing whatever  Interest  he  had  under  the  con- 
tract, and  devotini:  it  to  the  benefit  of  his 
creditors;  and  upon  this  theory  entered  a  de- 
cree in  favor  of  the  trustee  in  bankruptcy, 
from  which  Fllppo  has  appealed  to  this  court 

After  a  careful  consideration  of  the  evi- 
dence, we  have  reached  the  conclusion  that 
Flippo'g  contract  with  Terrell  was  made  be- 
fore the  adjudication  in  bankruptcy,  and,  as 
a  consequence,  the  trustee  in  bankruptcy  has 
a  right  to  sue  for  and  recover  whatever  in- 
terest Terrell  had  in  that  contract  We 
think  this  conclusion  Is  warranted  by  the  evi- 
dence, extrinsic  and  intrinsic;  by  the  testi- 
mony of  Terrell,  his  wife,  and  his  daughter, 
incidentally  corroborated  by  Brooke,  by  Gant 
and  indeed  by  Fllppo  himself;  by  the  letter 
of  Brooke,  which  shows  that  the  terms  of 
the  contract  of  purchase  had  been  reached 
and  agreed  upon  as  early  as  October  14, 
1899;  by  the  deed  of  bargain  and  sale  from 
Brooke  to  Fllppo,  which  bears  date  Novem- 
ber 15,  1899,  and  is  acknowledged  November 
18,  1899;  and  by  internal  evidence  to  be  ad- 
duced from  the  contract  itself,  which,  under 
the  hand  and  seal  of  Fllppo,  shows  that  at 
the  time  of  Its  execution  Terrell  had  bought 
a  farm  in  Caroline  county  for  $5,000  cash, 
for  which  Fllppo  agreed  to  pay,  to  take  the 
deed  in  his  name,  and  to  charge  Terrell  with 
one-half  of  the  purchase  money.  There  is  a 
strong  probability  that  this  contract  was  en- 
tered into  before  the  execution  of  the  deed 
of  bargain  and  sale,  and,  in  our  judgment, 
that  probability  is  sustained  by  a  decided 
preponderance  of  the  testimpny. 

This  oondusion  is  decisive  of  the  contro- 


versy. The  case  presents  no  question  of  im- 
plied or  resulting  trusts.  It  is  a  plain  and 
express  trust  Terrell  having  made  the  bar- 
gain with  Brooke  for  the  purchase  of  this 
land,  and  being  unable  to  pay  any  portion 
of  the  purchase  money.  Informed  Fllppo  of 
the  fact  Fllppo  appears  to  be  an  active  and 
energetic  man  of  business,  engaged  in  the 
purchase,  sale,  and  manufacture  of  lumber. 
Seeing  a  profit  In  the  bargain,  he  signed  the 
contract  recognizing  Terrell  as  the  purchas- 
er, and  in  consideration,  obviously,  of  being 
enabled  to  share  in  a  profitable  venture,  ac- 
cepted the  result  of  Terrell's  negotiation  for 
the  purchase  of  this  land  from  Brooke  as 
Terrell's  input  and  on  his  own  part  expressly 
agreed  to  furnish  the  entire  purchase  mon- 
ey. When  that  contract  was  signed,  the 
right  of  Terrell  to  share  in  whatever  profits 
accrued  was  established. 

We  have  no  difficulty,  theref6re,  in  afi^m- 
ing  the  decree  of  the  circuit  court  to  this 
extent 

The  appellee  claims  that  there  is  error  in 
the  decree  prejudicial  to  him,  which,-  under 
the  rule  of  the  court  it  becomes  our  duty  to 
consider. 

The  land  having  been  purchased  for  $5,000, 
and  the  timber  upon  it  having  been  sold  for 
$7,000  in  cash,  the  trustee  in  bankruptcy 
would  be  entitled  to  onerhalf  of  the  profits, 
while  the  decree  appealed  from  only  gave 
him  $700.  This  result  was  arrived  at  by 
charging  Terrell  with  what  it  cost  Fllppo  to 
negotiate  the  loan  of  $3,000,  with  which  the 
balance  of  the  purchase  money  for  the  land 
was  paid.  Fllppo  was  bound  by  the  terms 
of  his  contract  to  pay  the  entire  purchase 
money.  It  was  not  a  matter  of  grace  on  his 
part  but  of  obligation;  his  contract  bound 
him  to  it;  and  it  was  error  to  impose  upon 
Terrell  or  his  trustee  the  cost  incurred  by 
Fllppo  in  discharging  the  obligation  of  his 
contract 

It  appears  from  the  bill  and  from  a  bill 
of  sale  dated  the  15th  of  September,  1899, 
that  Terrell  transferred  certain  property,  val- 
ued at  $1,000,  to  E.  J.  Fllppo,  for  which  Fllp- 
po has  never  accounted,  and  it  is  claimed 
that  this  sum  should  go  as  a  credit  upon  the 
share  of  the  purchase  money  due  by  Terrell, 
and,  as  a  result  Increase  the  amount  to  be 
recovered  by  the  trustee  in  bankruptcy. 

With  respect  to  this  contention  we  ex- 
press no  opinion,  but  will  reverse  the  decree 
of  the  circuit  court  in  favor  of  the  appellee 
with  respect  to  the  item  of  $300,  enter  a  de- 
cree in  favor  of  the  appellee  to  that  effect, 
and  remand  the  case  to  the  circuit  court  for 
further  inquiry  as  to  appellant's  liability  for 
the  property  named  in  the  bill  of  sale  dated 
September  15,  1899,  and  which  appears  in 
the  record  as  "Exhibit  J.  T.  T.  No.  4/*  with 
the  deposition  of  J.  T.  TerrelL 

GARDWBLL^  J^  absent. 
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(102  Va.  500) 

COLLINS  T.  GEORGE. 

(Sapreni«  Ck)uit  of  Appeals  of  VirginU.    March 

10,  1904.) 

APPBULL— BILL  OF  BXCBPTI0N8— INSTRUCTIONS 
— NBOLIGENCB-FIRa-HARMLBSS  ERROR. 
LA  party  objecting  to  a  mliug  of  the  court 
haa  a  right  to  have  a  bill  of  exceptions  which 
itates  the  truth  of  the  case,  and,  if  necessary, 
can  obtain  snch  a  bill  by  mandamus,  bat  where 
he  has  accepted  a  bill  as  signed  by  the  judge 
it  is  conclusive  of  what  did  occur,  and  its  cor* 
rectness  cannot  be  questioned. 

2.  The  general  rule  is  that  it  is  too  late,  aft- 
«r  a  verdict,  to  object  to  instrnctions. 

3.  Persons  in  the  lawful  use  of  fire  most  ex- 
ercise ordinary  care  to  prevent  it  from  injuring 
others,  and  what  constitutes  ordinary  care  and 
prudence  depends  upon  the  circumstances  of 
the  particular  case.  A  failure  to  have  a  spark 
arrester  upon  a  stationary  engine  is  not  per  se 
negliffence. 

4.  Where  there  is  sufficient  evidence  to  war- 
rant a  verdict,  it  will  not  be  set  aside  because 
it  is  in  conflict  ^ith  an  arroneous  instruction 
given  upon  the  trial. 

Error  to  Circuit  Court,  Caroline  County. 

Action  by  CharleB  L.  Collins  againBt  Lewis 
George.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Gliandler  &  Cliandler,  toe  plaintiff  in  error. 
William  B.  Bnnia,  for  defendant  in  error. 

BUCHANAN,  J.  This  acUon  was  brought 
by  Charles  L.  Collins  to  reooTer  damages 
for  injuries  done  his  property  by  fire,  result- 
ing from  the  alleged  negligence  of  Lewis  D. 
George. 

Upon  the  trial  of  the  cause  a  verdict  was 
found  in  favor  of  tlie  defendant,  which  the 
plaintiff  moved  the  court  to  set  aside  upon 
the  ground  that  the  court  had  misdirected  the 
jury  by  an  oral  instruction,  and  because  the 
verdict  was  contrary  to  the  law  and  the 
evidence.  This  motion  was  overruled,  and 
judgment  entered  upon  the  verdict.  To  that 
judgment  this  writ  of  error  was  awarded. 

The  errors  assigned  here  are  the  same  as 
the  grounds  upon  which  the  lower  court 
was  adsed  to  set  aside  the  verdict. 

The  oral  instruction  complained  of  was 
given  under  the  following  circumstances,  as 
disclosed  by  bill  of  exceptions  No.  2: 

"After  the  jury  had  heard  the  evidence, 
had  been  instructed  by  the  court,  and,  hav- 
ing heard  the  argument  of  counsel,  retired 
to  their  room  to  consider  of  their  verdict, 
and,  after  being  out  some  time,  returned  in- 
to court,  and  said  they  could  not  agree,  the 
court  then  told  them  that  if  they  had  dis- 
agreed on  any  question  of  fact  it  could  not 
help  them,  that  they  were  the  sole  judges 
of  the  fact 

''The  foreman  then  told  the  court  that 
some  of  the  jury  could  not  reconcile  the 
instruction  given  &t  the  instance  of  the  plain- 
tiff (the  one  relating  to  combustible  material 
near  the  mill)  and  instruction  No.  8  (which 
liad  been  given  at  the  instance  of  the  defend- 
ant, and  given  by  the  court  without  objection 

1 1.  See  Negligence  voL  S7,  Cent  Dig.  %  814. 


by  the  plaintiff  as  given),  and,  as  tbe  court 
understood,  desired  some  explanati<Hi  «a  to 
'ordinary  care.' 

"The  court  then  read  ovor  said  instmction 
No.  8^  and  orally  told  the  Jury  the  first  thing 
they  had  to  determine  was  whether  tbe  fire 
was  the  result  of  the  negligence  of  the  de- 
fendant; that  if  they  believed  ttam  the  evi- 
dence that  the  defendant  was  negligent,  and 
believed  the  evidence  on  which  the  [ilaintiirs 
instruction  was  based,  they  must  find  for  the 
plaintiff;  that  Instruction  Na  8  refened«  for 
instance,  to  the  question  as  to  whether  the 
fire  was  or  was  not  an  accident  In  other 
words,  that  if  they  believed  from  tbe  evi- 
dence the  fire  could  not  have  been  prevented 
by  the  exercise  of  ordinary  care  and  cantioa 
on  the  part  of  the  defendant  in  the  manage- 
ment of  his  sawmill  and  mill  site,  and  that 
the  defendant  had  exercised  such  ordinary 
care  and  caution  as  might  be  expected  of  a 
man  ordinarily  prudent  under  similar  cir- 
cumstances, they  must  find  for  the  defend- 
ant; that  whether  he  was  negli^^it,  or 
whether  he  had  exercised  such  care  and  cau- 
tion, they  alone  must  determine. 

"The  plaintiff  did  not  except  to  the  fcMrego- 
ing,  but  just  as  the  Jury  were  about  to  re- 
turn again  to  their  room  to  further  consider 
of  their  verdict  plaintiff's  counsel  asked  the 
court  to  call  the  Jury's  attention  specially  to 
this  instruction  as  to  combustible  material 
near  the  mill,  but  the  court,  thinking  it  had 
done  so  in  sufficient  terms,  told  the  Jury  they 
must  read  all  the  Instructions,  and  must,  on 
the  facts,  reach  their  own  conclusions.'* 

The  plaintiff  insists  that  the  bill  of  ex- 
ceptions does  not  state  fully  nor  correctly 
the  oral  instruction  as  understood  by  the 
plaintiff's  counsel  and  the  Jury,  and  to  sus- 
tain this  contention  a  letter  from  a  majority 
of  the  jury  is  filed  with  the  plaintiff's  peti- 
tion for  the  writ  of  error. 

If  the  bill  of  exceptions^  as  signed  by  the 
judge,  did  not  correctly  state  what  occurred 
when  the  oral  instruction  was  giv^i,  the 
plaintiff  had  a  right  to  have  a  bill  of  excep- 
tions which  did  state  the  truth  of  the  case, 
and,  if  necessary,  could  have  obtained  such 
a  bill  by  mandamus.  Collins  v.  Qiristlan,  92 
Va.  781,  732,  24  S.  B.  472.  But  having  elect- 
ed to  accept  the  bill  as  signed  by  the  Judge, 
it  is  conclusive  of  what  did  occur  when  tiie 
oral  instruction  was  given,  and  its  correct- 
ness cannot  be  questioned  in  this  court 

As  appears  from  that  bill  of  exertions,  the 
plaintiff  did  not  except  to  the  oral  instruction 
of  the  court  until  after  the  jury  had  render^ 
ed  their  verdict  and  been  discharged.  The 
general  rule  Is  that  it  is  too  late  after  a  ver- 
dict to  object  to  instructions.  Newport 
News^  etc.,  O).  v.  Bradford,  99  Va.  117,  118, 
87  S.  B.  807;  Richmond  &  Danville  R.  R.  Ck>. 
V.  Medley,  75  Va.  499,  003,  40  Am.  Rep.  784 
But  if  there  be  exceptions  to  the  genera) 
rule,  and  this  case  be  within  the  exceptions, 
the  oral  instruction  is  a  correct  statement  of 
law,  and  the  action  of  the  court  in  givins 
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it  and  In  refusing  to  further  instruct  the  Jury 
upon  a  question  as  to  which  they,  had  already 
been  instructed,  and  very  favorably  to  the 
plaintiff,  could  not  have  misled  the  jury  to 
his  prejudice. 

The  other  error  assigned,  as  before  stated, 
is  the  refusal  of  the  court  to  set  aside  the 
verdict  because  contrary  to  the  law  and  the 
evidence. 

The  certificate  of  this  court  as  to  the  tes- 
timony in  the  case  purports  to  be  a  certificate 
of  the  facts  proved  during  the  trial.  It  sets 
forth  that  on  the  17th  day  of  July,  1902— 
the  date  of  the  fire  in  question—the  defend- 
ant was  engaged  in  manufacturing  lumber 
upon  a  sawmill  operated  by  a  steam  engine 
located  on.  land  adloining  the  land  of  the 
plaintiff;  that  sparks  from  the  engine  escap- 
ed, and  ignited  some  laps  of  trees  which  the 
defendant  had  cut  down  and  allowed  to  re- 
main Just  beyond  the  sawdust  pile  of  the  de- 
fendant; that  the  fire  was  discovered  by  an 
employ^  of  the  defendant  engaged  in  hauling 
logs  to  the  mill,  who  at  once  told  the  sawyer, 
and  then  tried  to  extinguish  the  fire;  that 
the  sawyer,  after  finishing  the  line  he  was 
cutting  in  the  log  on  the  saw  carriage  and 
ruuning  his  saw  back,  went  with  the  mill 
hands  and  attempted  to  put  out  the  ilre  with 
water,  and  used  other  means  to  prevent  it 
from  escaping  or  from  doing  damage  to  the 
defendant's  plant;  that  a  spark  was  can-led 
by  the  wind  from  where  the  fire  started  to 
a  point  about  GO  yards  distant  in  the  woods; 
that  the  employte  of  the  defendant  pursued 
the  flr^  which  had  thus  escaped,  and  attempt- 
ed by  burning  against  it  and  by  other  means 
to  arrest  its  progress;  that  the  weather  was 
hot  and  dry,  with  "considerable**  wind  blow- 
ing from  a  southwesterly  direction,  which 
carried  the  fire  across  the  land  occupied  by 
the  defendant  and  upon  the  land  of  the  plain- 
tiff, and  burned  ovei'  444  acres  of  the  same, 
destroying  cedar,  pine,  and  other  growth  of 
timber,  damaging  the  plaintiff  from  $150  to 
$3,000,  as  variously  estimated  by  the  witness- 
es; that  the  defendant's  employes  did  all 
they  could  to  arrest  the  progress  of  the  fire 
and  to  prevent  its  spreading;  that  the  de- 
fendant kept  constantly  on  hand  a  barrel 
and  buckets  filled  with  water  for  use  in  case 
of  fire;  that  they  were  so  filled  and  used  on 
the  day  of  the  fire;  that  the  defendant  is  an 
experienced  sawmill  man,  having  been  in  the 
business  23  years,  owns  four  sawmills  and 
n  planing  mill,  but  was  not  at  the  mill  on  the 
day  of  the  fire;  that  at  the  time  the  defend- 
ant placed  his  sawmill  upon  the  land  where 
it  was  when  the  fire  originated  he  cleared  off 
a  good  millyard  100  yards  around  the  plant, 
and  took  all  the  usual  precautions  in  clearing 
and  preparing  the  same,  but  after  this  he  had 
cut  down  near  the  sawmill  and  engine  some 
trees,  whose  laps  fell  together,  which  were 
allowed  to  remain  Just  beyond  the  sawdust 
pile;  that  the  outer  top  end  of  the  sawdust 
pile  was  by  actual  measurement  95  feet  from 
the  smokestack  of  defendant's  engine;   that 


on  the  outer  edge  of  the  sawdust  pile  was  a 
cartway  along  the  t&i  side  of  which  the  fire 
had  turned,  which  was  within  88%  feet  of 
the  sawmill;  that  the  distance  from  the  en- 
gine to  the  laps  had  never  been  measured, 
but  the  defendant  and  his  witnesses  estimat- 
ed it  at  75  yards;  that  the  engine  and  its 
equipment  were  in  thorough  order,  but  the 
engine  was  not  at  the  time  of  the  fire,  and 
never  had  been,  supplied  with  a  spark  arrest- 
er or  other  appliance  to  prevent  the  escape  of 
sparks;  that  it  was  not  the  usual  practice 
in  the  county  to  have  such  appliances  affixed 
to  sawmill  engines,  though  in  some  instances 
a  few  years  ago  they  had  been  used;  that  no 
up  to  date,  and  what  is  considered  a  prop- 
erly equipped,  sawmill  engine  is  now  sold  with 
a  spark  arrester,  unless  ordered.specially  with 
the  en^ne;  that,  although  the  defendant's 
engine  had  no  spark  arrester,  it  was  consid- 
ered a  modem,  up  to  date  sawmill  engine 
fully  equipped,  except  it  had  an  old  smoke- 
stack, which  was  20  feet  high;  that  there 
was  no  difference  between  the  defendant's 
smokestack  and  a  new  one;  that  the  use  of 
a  spark  arrester  impeded  the  powers  of  an 
enc^ne,  and  measurably  prevented  it  from 
generating  steam;  that  thehr  use  requires  en- 
gines with  more  power  than  usual,  and  be- 
cause of  the  invariable  use  of  green  wood  in 
sawmill  engines  they  would  not  draw  so  well 
with  a  spark  arrester  attached,  and  that  the 
meshes  of  the  arrester  would  clog,  but,  if  dry 
fuel  was  used,  these  difficulties  would  be 
overcome;  that  some  years  ago  a  sawmill 
man  of  the  county  had  used  an  arrester,  but 
did  not  always  keep  it  closed;  that  another . 
sawmill  man  doing  business  in  the  county 
of  King  George  had  some  years  before  oper- 
ated a  sawmill  engine  with  a  spark  arrester 
put  in  at  the  instance  of  a  very  particular 
old  man;  that  a  high  smokestack  would  not 
be  so  apt  to  emit  sparks,  but  when  it  did  the 
sparks  would  go  a  greater  distance  befoi>e 
reaching  the  ground  than  those  escaping 
from  a  short  smokestack;  that  stationary  en- 
gines in  the  county  used  in  the  manufacture 
of  excelsior  fib^  are  usually  equipped  with 
spark  arresters,  but  they  bum  dry  wood, 
while  green  wood  is  used  hi  sawmill  engines^ 
that  one  of  the  plaintlfTs  witnesses,  who  was 
the  manager  of  a  sawmill  for  plaintiff's  son, 
testified  that  he  considered  the  defendant's 
yard  a  good  one,  and  that  any  sawmill  yard 
was  liable  to  catch  on  fire  in  the  summer 
time. 

The  contention  of  the  plaintiff  is  that  upon 
the  facts  proved  the  verdict  of  the  Jury  was 
in  direct  contravention  of  the  rulinj;:8  of  the 
court,  to  which  no  exception  was  t.':ken  by 
the  defendant* 

Instructions  "a,"  •*b,"  and  V  given  for 
the  plaintiff  were  based  upon  the  hypothesis 
that  the  defendant  had  permitted  combusti- 
ble material  to  accumulate  so  near  to  his  en- 
gine as  to  be  easily  ignited  by  sparks  escap 
ing  therefrom. 

The  evidence  as  to  the  location  of  the  laps, 
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die  alleged  combustible  material,  Is  conflict- 
ing. The  plaintllTs  evidence  places  them 
Just  beyond  a  pile  of  sawdust,  the  outer  top 
of  which  was  only  95  feet  from  the  engine, 
whilst  the  defendant  and  his  witnesses  lo- 
cate them  75  yards,  or  225  feet,  from  the  en- 
gine. It  does  not  appear  when  the  trees 
were  cut  whose  laps  caught  on  fire,  nor  of 
what  kind  of  timber  they  were,  nor  whether 
they  were  so  combustible  as  to  be  likely  to 
catch  on  fire  easily.  The  mere  fact  that  they 
did  catch  on  fire  on  a  hot,  dry,  and  windy 
day  was  not  conclusive  evidence  that  they 
were  dangerously  Inflammable,  or  likely  to 
take  fire  the  distance  they  were  from  the  en- 
ghie.  Upon  all  the  evidence  the  Jury  may 
not  have  been  satisfied  (and  the  question  was 
for  them)  that  the  defendant  had  allowed 
combustible  material  to  accumulate  so  near 
his  engine  as  to  be  easily  Ignited  by  sparks 
therefrom.  If  they  were  not,  their  verdict 
was  not  In  contravention  of  either  Instruc- 
tion "a,"  "b,"  or  "c." 

The  verdict  of  the  Jury  not  being  In  con- 
flict with  those  Instructions,  and  there  being 
no  objection  to  them,  it  Is  unnecessary  to 
consider  whether  or  not  they  correctly  state 
the  law. 

The  plaintiff's  other  Instruction,  **d,"  to  the 
giving  of  which  there  was  no  objection,  told 
the  Jury  that  If  they  believed  from  the  evi- 
dence that  the  plaintiff  sustained  damages  by 
fire  about  the  17th  day  of  July,  1902,  and 
that  said  fire  originated  from  an  engine  op- 
erated by  the  defendant,  and  that  the  de- 
fendant operated  the  said  engine  without  the 
'  use  of  the  latest  and  best  known  appliances 
to  prevent  the  emission  of  sparks  from  said 
engine,  the  defendant  assumed  the  risk  of 
so  operating  said  engine,  and  they  must  find 
for  the  plaintiff.  If  the  Jury  had  followed 
this  instruction,  they  could  not  have  found 
the  verdict  they  did,  for  there  is  no  question 
that  the  fire  did  originate  from  the  defend- 
ant's engine,  and  that  he  did  not  have  the 
best  known  appliances  to  prevent  it  from 
emitting  sparks. 

The  general  rule  is  that  persons  in  the  law- 
ful use  of  fire  must  exercise  ordinary  care 
to  prevent  it  from  Injuring  others.  What 
constitutes  ordinary  care  and  prudence  de- 
pends upon  the  circumstances  of  the  particu- 
lar case.  The  greater  the  danger  of  com- 
municating fire  to  the  property  of  others,  the 
more  precautions  and  the  greater  vigilance 
will  be  necessary  in  order  to  measure  up  to 
the  requirements  of  ordinary  care.  It  Is  the 
settled  law  of  this  state  that  a  railroad  com- 
pany is  liable  where  the  fire  Is  attributable 
to  the  want  of  proper  spark  arresters  upon 
Its  locomotives.  Brighthope  Ry.  Co.  v.  Rog- 
ers, 76  Va.  443,  450;  Patteson  v.  C.  &  O.  Ry. 
Co.,  94  7a.  16,  21,  20  S.  E.  393;  Kimball  & 
Fink  V.  Borden,  95  Va.  203,  28  S.  B.  207.  But 
it  is  a  matter  of  common  knowledge  that 
locomotive  engines,  propelled  l^  steam,  are 


exceedingly  dangerous,  and  liable  to  cause  niip 
intentional  fires.  Such  great  danger  and  the 
frequency  with  which  such  fires  occur  have 
doubtiess  caused  the  courts  to  hold  that  the 
failure  of  those  operating  such  machinery  to 
use  spark  arresters  or  other  appliances  to  pre- 
vent the  emlBfilon  of  sparks  makes  them  per 
se  guilty  of  negligence.  There  is  not  the 
same  degree  of  danger  and  liability  to  cause 
unintentional  fires  by' stationary  steam  saw- 
mill engines  operating  in  the  counlry.  The 
operators  of  such  engines  can  minimize  the 
danger  of  causing  such  fires  by  removing 
dangerous  combustible  material  a  greater  dis- 
tance from  their  engines  than  can  railroad 
companies  operating  their  locomotives  over 
hundreds  of  miles  of  road  on  their  narrow 
right  of  way.  Again,  operators  of  stationary 
engines  can  keep  on  hand  appliances  and 
means  of  putting  out  fires  caused  by  their 
engines,  which  it  Is  impossible  for  railway 
companies  to  do.  See  Peers  v.  Elliott,  etc, 
21  Can.  Sup.  Ot  19;  Atkinson  v.  Goodrich, 
etc.,  Co.,  60  Wis.  141,  167,  18  N.  W.  764,  50 
Am.  Rep.  852;  Holman  v.  Land  Co.,  20 
Colo.  7,  13,  36  Pac.  797;  Crandall,  etc^  v. 
Goodrich,  etc.,  Co.  (C.  O.)  16  Fed.  75. 

The  proof  in  ttds  case  shows  that  the  use 
of  spark  arresters  on  sawmill  engines  was 
not  customary  in  that  county;  that  such  ar- 
restera  Impede  the  powers  of  engines,-  and 
measurably  prevent  them  from  generating 
steam,  when  green  wood  is  used  for  fuel  (as 
is  Invariably  the  case  with  sawmill  engines); 
the  meshes  of  the  arresters  become  clogged, 
and  the  draught  of  the  engines  lessened;  and 
that  no  up  to  date  and  what  Is  considered  a 
properly  equipped  sawmill  engine  is  now  sold 
with  a  spark  arrester. 

We  are  of  opinion  that,  while  the  failure 
to  use  a  spark  arrester  upon  a  stationary 
sawmill  engine  is  a  circumstance  from  which 
negligence  may  often  be  inferred,  it  cannot 
be  said  that  such  failure  is  per  se  negligence, 
and  that  instruction  "d"  was  therefore  er- 
roneous. 

Had  the  verdict  been  in  conformity  with 
the  instruction,  great  difficulty  might  arise 
In  Interfering  with  it,  because  a  party  ob- 
jecting to  an  erroneous  Instruction  must  do 
so  at  the  time;  otherwise,  in  general,  he  will 
be  considered  as  having  waived  the  objec- 
tion. But  as  the  verdict  was  in  favor  of  the 
defendant,  against  whom  the  erroneous  rul- 
ing was  made,  it  will  not  be  set  aside  be- 
cause it  is  in  conflict  with  that  ruling,  if  up- 
on the  whole  case  there  was  sufladent  evi- 
dence to  warrant  the  verdict.  Richmond  ft 
Danville  R.  R.  Co.  v.  Medley,  supra. 

Upon  the  evidence  before  the  Jury,  as  here- 
inbefore set  out,  the  Jury  might  properly  have 
reached  the  conclusion  they  did.  At  least 
we  cannot  say  that  the  evidence  Is  plainly 
insufficient  to  sustain  their  verdict 

The  Judgment  of  the  drcolt  court  moat  be 
affirmed. 
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LOYD  y.  LOYD'S  EX'B  et  aL 

(Supreme  Ck>art  of  Appeals  of  Virginia.    March 
10.  1904.) 

WILLS  —  CONSTRUCTION  —  TRUST  —  DISTRIBU- 
TION OP  PRINCIPALr-PERPETUITIES. 

1.A  will,  after  empowering  the  executor  to 
Invest  testator's  estate;  declaring  testator's 
children  living  at  the  time  of  bis  death,  and 
the  descendants  of  any  of  them  then  dead,  en- 
titled to  the  net  income,  in  equal  shares,  ex- 
cept that  a  half  share  only  should  he  paid  to 
J.,  or,  he  being  then  dead,  to  his  descendants; 
and  providing  that  the  fund  sfcould  be  held  by 
the  executor,  undivided,  except  as  thereinafter 
directed,  but,  subject  to  the  conditions  declared, 
should  be  held  as  the  property  of  testator's 
children  living  at  hia  death,  and  the  descend- 
ants of  thoae  then  dead,  in  the  proportions  nam- 
ed, to  be  observed  in  ultimately  dividing  the 
principal— declared  that  on  the  death  of  any 
of  testator's  children,  or  of  any  descendant  of 
any  chUd  dead  when  the  will  took  efifect,  if  such 
person  leave  descendants,  there  should  be  paid 
to  such  descendants  the  share  which  under  the 
will  belonged  to  their  immediate  ancestor,  but 
"if  such  person  have  no  descendants  then  said 
share  shall  lapse  into  my  estate  and  become  a 
part  thereof  to  be  divided  thereunder,"  except 
that  where  the  person  so  dying  was  a  descend- 
ant of  one  of  testator^s  children,  and  there  be 
other  descendants  then  living  of  the  same  child, 
the  share  of  the  person  dying  should  pass  and 
be  paid  to  said  other  descendants  of  the  same 
child.  Hdd,  that  where,  after  testator's  death, 
one  of  his  children  died  without  descendants, 
his  share  In  the  principal  did  not  immediately 
become  divisible  among  the  surviving  children, 
but  remained  part  of  the  trust  fund,  as  though 
there  had  been  no  such  child. 

2.  A  devise  of  property  for  lives  in  being  Is 
valid,  though  it  is  possible  that  the  limitation 
ove;^  may  not  take  effect,  because  of  failure 
of  the  class  to  take  thereafter. 

3.  A  devise  in  trust  to  pay  the  income  to 
testator's  children  for  life,  the  share  of  the  prin- 
cipal of  a  child  dying  with  descendants  to  be 
then  paid  to  them,  but  the  share  of  one  dying 
without  descendants  to  lapse  into  testator's  es- 
tate, and  be  divided  among  the  descendants  of 
testator^s  children  dying,  leaving  descendants, 
does  not  violate  the  statute  of  perpetuities. 

Appeal  from  Circuit  Court  of  City  of 
Lynchburg. 

Suit  by  James  B.  Loyd  against  William  H. 
Loyd's  executor  and  others.  From  an  ad- 
verse decree,  complainant  appeals.    Affirmed. 

Lee  &  Howard  and  E.  B.  McKay,  for  appel- 
lant. Wilson  &  Manson  and  Leon  Goodman, 
for  appellees. 

WHITTLE,  J.  This  controversy  involves 
the  construction  of  certain  clauses  of  the  will 
of  William  H.  Loyd,  deceased. 

Testator  was  survived  by  seven  children 
and  six  grandchildren.  Two  of  the  children, 
Ardelia  and  Sarah  A.  Loyd,  died  aft»  the 
testator,  unmarried  and  leaving  no  descend- 
ants. Whereupon  appellant  James  B.  Loyd, 
a  son  of  testator,  filed  a  bill  in  equity  in  the 
circuit  court  of  the  city  of  Lynchburg  against 
the  executor  and  beneficiaries.  In  which  he 
oiaintains  that  according  to  the  true  con* 
struction  of  testator* s  will,  upon  the  death 
of  appellanffl  two  sisters,  leaving  no  de- 
scendants, their  shares  in  the  principal  fond 
of  the  estate  immedlatelv  became  divisible 


among  the  surviving  children^  The  bill  praya. 
that  an  account  may  be  taken  to  ascertain 
those  shares,  and  that  the  executor  be  requir- 
ed to  pay  to  complainant  and  the  other  sur- 
viving children  their  respective  and  proper 
proportions  of  such  shares,  and  also  that  a 
similar  disposition  be  directed  to  be  made 
of  the  share  of  any  other  child  thereafter 
dying  without  descendants. 

On  the  hearing  the  circuit  court  in  denying 
the  prayer  of  the  bill,  decreed: 

"That  under  the  provisions  of  said  will, 
when  any  child  of  William  H.  Loyd  died,  or 
hereafter  dies,  leaving  no  descendants,  the 
share  of  the  principal  of  such  dead  child  re- 
mained or  will  remain  a  part  of  the  corpus  of 
the  trust  estate  created  by  the  will,  as  com- 
pletely as  though  such  child  had  died  without 
descendants  before  the  testator;  and  the  con- 
tention of  the  plaintiff  that  such  share  is 
divisible  at  the  death  of  such  child,  and 
ceases  to  be  a  part  of  the  trust  estate  creat- 
ed by  the  will,  to  be  held  by  the  executor,  is 
unsound,  and  the  action  of  the  executor  in 
refusing  to  distribute  and  pay  over  the  shares 
of  Ardelia  Loyd  and  Sarah  A.  Loyd,  who 
have  died  since  the  testator  without  de- 
scendants, to  the  other  children  of  William 
H.  Loyd,  deceased,  ♦  ♦  ♦  was  in  accord- 
ance with  the  true  interpretation  of  the-  will 
of  William  H.  .Loyd,  deceased,  as  the  said 
shares  remained  a  part  of  the  trust  estate 
to  be  held  by  the  executor." 

The  clauses  of  the  will  affected  by  this  liti- 
gation are  as  follows: 

**VII.  All  the  residue  of  my  estate,  both  real 
and  personal,  including  the  reversion  in  the 
real  estate  given  to  my  wife  for  life,  I  desire 
shall  be  held  by  my  executor  and  invested, 
and  reinvested  in  such  safe  and  profitable 
property,  real  or  personal,  as  he  may  deem 
most  advantageous  to  the  beneficiaries  in 
said  fund.  And  to  that  end  he  is  authorized 
and  empowered  to  sell  and  convey  any  part 
of  my  estate,  either  real  or  personal,  which 
he  may  deem  most  conducive  to  the  welfare 
of  those  interested,  holding  the  new  invest- 
ment subject  to  the  same  powers  of  sale  and 
conveyance  herein  granted  and  to  the  same, 
trusts  and  conditions  herein  prescribed.  Pur- 
chasers from  my  said  executor  shall  not  be 
required  to  look  to  the  application  of  the  pur- 
chase money. 

"VIII.  The  net  income  from  the  fund  cre- 
ated by  the  last  clause  I  desire  my  executor 
to  divide  in  the  proportions  hereinaf terwards 
declared,  amongst  my  children  living  at  my 
death,  and  the  lawful  descendants  of  any  ot 
them  who  may  be  then  dead,  said  descend- 
ants to  take  only  such  proportion  as  the  child 
frc»n  whom  descended  would  have  taken  had 
such  child  been  living  when  this  will  takes 
effect;  and  hereafter  in  this  will  whenever 
the  term  child  or  children  is  used  it  is  to 
mean  my  child  or  children,  and  is  to  include 
the  descendants  of  such  child  or  children, 
should  such  child  or  children  be  dead  when 
this  will  takes  edTect  in  which  case  such  dA- 
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fcendailts  shall  take  only  that  pr<^K>rtion  of 
the  Income  or  principal  which  the  child  or 
children  from  whom  descended  would  have 
taken  had  snch  child  or  ^children  been  Hying 
when  this  will  takes  effect 

'IX.  The  net  income  from  the  fund  above 
created  and  held  by  my  executor,  I  desire  my 
executor  to  divide  and  pay  over  semiannually 
to  my  children  living  at  my  death  (the  de- 
scendants of  those  then  dead  to  take  the 
share  of  the  child  from  whom  descended), 
but  he  shall  pay  to  my  son  James  B.  Loyd 
only  one-half  as  much  as  to  my  oth^  chil- 
dren, It  being  my  intention  to  give  him  and 
his  descendants,  should  he  be  dead,  only  one- 
half  as  much  as  I  give  each  of  my  other 
children  and  their  descendants,  he  having  al- 
ready received  large  sums  from  me. 

*'X.  The  said  fund  shall  be  held  by  my  ex- 
ecutor undivided  except  as  hereinafterwards 
directed,  but  it  shall  be  held  by  him  subject 
to  the  terms,  conditions  and  trust  herein  de- 
clared, as  the  property  of  my  children  living 
at  my  death  and  the  descendants  of  those 
who  may  be  then  dead;  but  in  such  propor- 
tions that  the  share  of  my  son  James  B.  lioyd 
and  his  descendants  therein  shall  be  equal 
only  to  one-half  the  value  of  the  share  of 
each  of  my  other  children  and  their  descend- 
ants, and  in  ultimately  dividing  the  jn^nci- 
pal  of  said  fund,  my  executor  will  see  that 
the  division  is  so  made  that  this  proportion 
shall  be  carefully  preserved.  My  intention  is 
to  give  each  of  my  other  children  double  as 
much  of  my  estate  as  I  hereby  give  to  my 
said  son  James  B.  Loyd,  and  to  make  the 
shares  of  my  said  other  children  all  equal. 

''XI.  On  the  death  of  any  one  of  my  chil- 
dren or  of  any  descendant  of  any  child  who 
may  be  dead  when  this  will  takes  effect,  if 
such  person  leave  descendants,  it  shall  be  the 
duty  of  my  executor  to  pay  over  to  such  de- 
scendants the  share  which  under  the  provi- 
sions of  this  will  belonged  to  their  immediate 
fincestor.  If  such  person  have  no  descend- 
ants then  said  share  shall  lapse  into  my  es- 
tate and  become  a  part  thereof  to  be  divided 
hereunder,  ezc^t  that  where  the  person  so 
dying  was  a  descendant  of  one  of  my  chil- 
dren, and  there  be  other  descendants  then 
living  of  the  same  child,  the  share  of  the  per- 
son dying  shall  pass  and  be  paid  to  said  other 
descendants  of  the  same  child  according  to 
the  statute  <tf  descents  and  distribution  in 
Virginia.'^ 

By  the  seventh  clause,  testator  empowers 
the  executor  to  invest  his  estate  in  such 
safe  and  profitable  property,  real  or  personal, 
as  he  may  deem  most  advantageous  to  the 
beneficiaries  of  the  fund. 

Olause  8  declares  who  are  entitled  to  the 
net  Income  arising  from  the  principal  fund 
created  by  the  previous  clause;  while  clause 
0  directs  the  executor  to  divide  and  pay  over 
snch  net  income  semiannually  to  testator's 
children  living  at  his  death  (the  descendants 
of  those  then  dead  to  take  the  share  of  the 
child  ftom  whom  descended),  except  that  he 


is  to  pay  to  James  B.  Loyd  a  half  share  only. 
These  three  dausee,  it  will  be  observed,  ap- 
ply to  and  affect  merely  the  net  income  firom 
the  estate;  while  the  two  succeeding  dausea, 
10  and  11,  deal  with  the  oai^tal  or  principal 
fund. 

Olause  10  provides  that  the  principal  fund 
shall  be  held  by  the  executcNr  undivided,  *'ex- 
cept  as  hereinafterwards  directed,  but  it  shall 
be  held  by  him  subject  to  the  terms,  condi- 
tions and  trust  herein  declared,  as  the  i«Dper- 
ty  of  my  children  living  at  my  death  and 
the  descendants  of  those  who  may  be  then 
dead;  but  In  such  proportions  that  the  share 
of  my  son  James  B.  Loyd  and  his  descend- 
ants therein  shall  be  equal  only  to  one-half 
the  value  of  the  share  of  each  of  my  other 
children  and  their  descendants,  and  in  ulti- 
mately dividing  the  principal  of  said  fund,  my 
executor  will  see  that  the  division  is  so 
made  that  this  proportion  shall  be  car^ully 
preserved.  My  intention  is  to  give  each  of 
my  other  children  double  as  much  of  my  es- 
tate as  I  hereby  give  to  my  said  son  James  E. 
Loyd  and  to  make  the  shares  of  my  said 
other  children  all  equal." 

Olause  11  provides  for  the  ultimate  disposal 
of  the  capital  or  principal  fund. 

From  an  attentive  consideration  of  the 
foregoing  clauses,  it  will  be  seen  that  it  was 
the  primary  purpose  of  testator  to  limit  the 
interest  of  the  first  takers  under  his  will  to 
the  income  from  his  estate  only.  Presnma- 
bly  that  precaution  was  taken  by  testator 
with  the  intention  of  insuring  a  certain  sup- 
port to  the  first  takers  for  life,  by  protecting 
the  corpus  of  the  estate  against  their  hnproTi- 
dence  or  other  fortuities. 

Olause  11  contains  the  limitation  over  after 
the  death  of  the  first  taker,  and  provides  for 
three  contingencies: 

(1)  The  death  of  the  first  taker  leaving  de- 
scendants, in  which  event  the  trust,  as  to 
that  share,  is  to  determine;  the  language  of 
the  will  being:  "It  shall  be  the  duty  of  my 
executor  to  pay  over  to  such  descendants  the 
share  which  under  the  provisions  of  this  wm 
belonged  to  their  immediate  ancestor." 

(2)  "If  such  person"— that  is,  the  first  taker 
—"have  no  descendants,  then  said  share  shall 
lapse  into  my  estate  and  become  a  part  there- 
of to  be  divided  hereunder."    And 

(3)  "Where  the  person  so  dying  was  a  de- 
scendant of  one  of  my  children,  and  there 
be  other  descendants  then  living  of  the  same 
child,  the  share  of  the  person  dying  shall 
pass  and  be  paid  to  said  other  descendants 
of  the  same  child,  accordtaig  to  the  statots 
of  descents  and  distributions  In  Virginia." 

At  the  death  of  the  first  taker,  upon  the 
happening  of  either  the  first  or  tiiird  con- 
tingency, his  share  in  the  principal  fund  most 
be  immediately  distributed.  That  Is  to  say, 
if  the  first  taker  dies,  leaving  desc^idants, 
the  executor  is  not  authorised  to  bold  that 
share  any  longer,  but  must  pay  it  or^  to 
such  descendants.  So,  if  the  first  taker  wers 
himself  a  descendant  of  a  child  who  had  died 
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in  testator's  lifetime,  and  there  were  otber 
descendants  of  the  deceased  child  living,  it 
would  be  also  the  duty  of  the  ezecatcw  to  pay 
oyer  the  share  of  the  first  taker,  npon  his 
death,  to  the  surviTlng  descendants. 

But  in  the  second  contingency,  where  the 
first  taker  dies,  learlng  no  descendants,  the 
will  not  only  does  not  provide  for  the  pay- 
ment of  such  share  to  the  surriTing  first  tak- 
ers, as  appellant  contends,  hat  specifically 
prescribes  that  the  share  shall  lapse  into  tes- 
tator's estate,  and  become  a  part  thereof,  to 
be  divided  thereunder. 

To  sustain  appellant's  contention  would 
not  only  do  violence  to  the  plain  language  of 
the  will,  but  would  likewise  defeat  the  mani- 
fest object  of  the  testator  to  limit  the  estate 
of  the  first  taker  to  the  usufruct  <tf  his  share 
In  the  principal  fond  for  life,  without  en- 
croaching upon  the  corpus  of  that  fund. 

As  remarked,  in  the  first  and  third  contin- 
gencies the  will  clearly  provides  for  an  im- 
mediate distribution  of  the  first  taker's  share 
of  the  principal  fund;  but  in  the  second  con- 
tingency it  as  plainly  declares  that  there 
shall  be  no  immediate  distribution  of  such 
share,  but  that  it  shall  lapse  Into  the  estate. 
The  requirement  'Ho  be  divided  hereunder," 
In  light  of  the  context,  imports  that  the  share 
Is  to  be  divided  as  other  parts  of  the  prin- 
cipal fund  are  to  be  divided,  not  among  the 
first  takers,  but  among  the  second  takers. 
The  contention  that  testator  resorted  to  this 
involved  method  of  effectuating  an  immedi- 
ate distribution  of  the  share  in  the  principal 
fund  among  the  surviving  ihrst  takers  upon 
the  happening  of  the  second  contingency,  in 
order  to  preserve  the  scheme  by  which  appe- 
lant and  his  descendants  were  to  receive  only 
half  portions  in  the  shares  of  other  distribu- 
tees, cannot  be  maintained  without  a  plain 
departure  from  the  literal  import  of  the  lan- 
guage employed.  It  is  inconceivable  that  the 
draftsman  of  the  will,  who  has  so  clearly  and 
intelligentiy  expressed  the  wishes  of  the  tes- 
tator in  all  other  particulars,  should  have 
been  so  infeUdtous  in  dealing  with  this  im- 
portant branch  of  the  subject  Indeed,  the 
purpose  attributed  to  testator  in  that  regard, 
of  limiting  appellant  and  his  descendants  to 
half  portions  in  the  estate,  had  already  been 
adequately  safe-guarded  by  clause  10  of  the 
will. 

The  third  contiingency,  provided  for  by  the 
eleventh  clause,  can  never  arise,  because 
none  of  testator's  children  died  during  his 
lifetime.  So  that  only  two  contingencies  de- 
mand consideration,  namely,  (1)  the  death  of 
a  child  with  descendants;  and  (2)  the  death 
of  a  child  without  descendants.  Both  con- 
tingencies are  clearly  provided  tor  by  the 
will.  In  the  former  case,  upon  the  death  of 
the  first  taker  his  share  in  the  principal  fund 
is  to  be  immediately  divided  among  his  de> 
Bcendants,  while  in  the  latter  the  share  of 
the  first  taker  lapses  into  the  estate,  to  pass, 
not  to  the  surviving  first  takers,  but  as  a  sub* 
stttntional  bequest,  under  the  general  scheme 
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of  the  will,  to  tile  descendants  of  such  other 

first  takers  as  may  die,  leaving  descendants. 

By  the  death  of  Ardelia  Loyd  and  Sarah 

A.  Loyd  without  descendants,  the  last  con- 
tingency has  happened,  and  there  can  be  no 
distribution  of  their  shares  in  the  principal 
fund  among  the  surviving  first  takers;  but, 
as  indicated,  those  shares,  by  provision  of  the 
eleventh  clause,  lapse  into  the  estate,  and  be- 
come a  part  of  it,  to  be  held  by  the  executor 
and  divided  in  accordance  with  the  require- 
ment of  the  will,  upon  the  happening  of  the 
contingency  provided  for  in  tliat  clause,  and 
in  the  proportions  prescribed  by  the  tenth 
clause. 

It  is  true  that  if  the  unex];>ected  should 
happen,  and  the  six  grandchildren  living  at 
the  conunencement  of  this  litigation  should 
die  before  their  parents,  and  no  other  chil- 
dren should  be  bom  and  survive  their  par- 
ents, upon  the  death  of  the  last  surviving 
child  without  descendants  an  intestacy  would 
ensue  as  to  the  undistributed  shares  in  the 
principal  fund.  But  the  dreumstance  that 
some  of  these  limitations  over  may  never 
vest  cannot  impair  the  validity  of  those  that 
do  vest;  the  genial  rule  on  the  subject  be- 
ing that  where  a  valid  dlcfposition  of  property 
is  followed  by  a  limitation  over,  which  from 
some  cause  fails  to  take  effect,  that  fact  does 
not  invalidate  the  previous  disposition.  Gore 
V.  Gore,  2  P.  Wms.  28;  Ooldsborough  v.  Mar- 
tin, 41  Md.  488;  Heald  v.  Heald,  56  Md.  800; 
Lawrences'  Estate,  136  Pa.  354,  20  Ati.  521, 
11  L.  B.  A.  86,  20  Am.  St  Bep.  925;  Saxton 
V.  Webber,  88  Wis.  617,  53  N.  W.  905,  20  L. 

B.  A.  609.  The  limitations  in  this  instance 
must  all  vest  in  interest,  if  at  all,  during  a 
life  or  lives  in  bdng,  and  10  months  and  21 
years  thereafter.  They  do  not,  therefore,  vio- 
late the  rule  against  perpetuities.  Frader  ▼. 
Frazier's  Bx'rs,  2  Leigh,  642;  2  Min.  Inst 
(2d  Bd.)  876  et  seq. 

In  the  case  of  Bulkley  v.  D^eyster,  26 
Wend.  21,  '^where  a  testator  by  his  will  be- 
queathed annuities  to  five  of  his  children, 
and  directed  that  on  the  death  of  ^tfaer  with- 
out issue  the  annuity  bequeathed  to  the  child 
dying  should  be  equally  divided  among  the 
survivors,  but,  if  there  was  issue,  then  the 
annuity  to  be  paid  to  such  issue  during  the 
lifetime  of  the  wife  of  testator,  and  on  her 
death  the  principal  of  such  annuity;  that, 
upon  the  decease  of  any  of  the  five  children 
after  the  death  of  the  wife  of  testator,  a  like 
portion  of  the  principal  of  his  estate  should 
be  paid  to  the  issue  of  the  child  so  dying;  and 
that  a  final  distribution  and  settiement  of  his 
estate  among  his  grandchildren  should  be  had 
immediately  after  the  death  of  the  surviv<Mr 
of  his  children— it  was  held  that  the  vesting 
in  possession  of  the  several  portions  of  the 
estate  was  not  postponed  beyond  two  lives 
in  being  at  the  time  the  will  took  effect,  and 
consequentiy  that  the  will  was  a  valid  and 
operative  instrument,  within  the  provisioni 
of  the  statute." 

The  rule  is  directed  against  future  contin- 
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gent  interests  only,  and  has  no  application 
where  the  limitation  must  take  effect,  if  at 
all,  immediately  upon  the  death  of  life  ten- 
ants in  whom  the  previous  estate  is  Tested. 

It  follows  from  these  views  that  the  de- 
cree complained  of  is  without  error,  and  must 
be  affirmed. 

(102  Va.  668) 

STANDARD  SEWING  MAOH.  00.  T.  GUN- 
TER. 

(Supreme  Coxuct  of  Appeals  of  Virginia.    March 
10,  1904.) 

PATMENT—PART    PS;RF0RMANCE— GOMMON- 
LAW  RULB— CODE  MODIFICATION— BUR- 
DEN OF  PROOF— BVIDBNCB. 

l.At  common  law  an  acceptance  by  a  cred- 
itor of  a  less  sum  than  that  due  will  not  satisfy 
the  demand. 

2.  The  burden  of  proof  is  on  a  debtor  to  bring 
himself  within  Code  1887,  |  2858,  provldmg 
that  part  performance  of  an  obligation  ex- 
pressly accepted  by  the  creditor  In  satisfaction 
shall  so  operate,  though  without  any  new  con- 
sideration. 

3.  Evidence  held  insufficient  to  establish  that 
DlaintifF  accepted  from  defendant,  its  agent* 
)>3,400  in  full  satisfaction  of  demands  aggre- 
gathig  OTer  $4,300. 

Appeal  from  Law  and  Chancery  Oourt  of 
City  of  Norfolk. 

Bill  for  injunction  and  for  a  receiver  by  the 
Standard  Sewing  Machine  Company  against 
0.  a  Gunter.  From  a  decree  for  defendant, 
plaintiff  appeala    Beversed. 

A.  G.  Collins  and  R.  Randolph  Hicks,  for 
appellant    Burroughs  &  Bro.,  for  appellee. 

KBITH,  P.  It  appears  from  the  record 
that  the  Standard  Sewing  Machine  Compa- 
ny from  time  to  time  furnished  a  CX  Gunter 
with  sewing  machines,  to  be  disposed  of  by 
him  as  its  agent,  and  to  be  accounted  for  at 
prices  stipulated  in  the  several  contracts. 
Gunter's  compensation  was  to  consist  of  the 
difference  between  what  the  company  was 
to  receive,  and  the  price  at  which  the  sew- 
ing machines,  were  sold  upon  the  market 
Without  going  into  the  details  of  these  trans- 
actions, it  Is  sufficient  to  say  that  Gunter  fail- 
ed properly  to  account  to  the  sewing  machine 
company,  and  that  he  was  Investing  the  mon- 
ey, which  he  should  have  paid  to  his  princi- 
pal. In  real  estate. 

In  July,  1901,  Gunter  was  largely  indebted 
to  the  company,  and  on  July  10,  1901,  he 
executed  a  deed  of  trust,  in  which  his  wife 
united,  conveying  the  real  estate  which  had 
been  thus  purchased  by  him  with  the  money 
of  the  Standard  Sewing  Machine  Company, 
and  certain  other  real  estate,  to  Allen  G.  Col- 
lins, truatee,  to  secure  the  balance  due,  evi- 
denced by  a  note  for  $3,326.95,  payable  on 
demand.  By  another  writing,  dated  July 
10,  1901,  filed  as  Exhibit  G,  it  was  agreed 
that  this  note,  secured  as  aforesaid,  was  to 
be  held  as  security  also  for  any  additional 
balance  which  might  become  due  under  two 
agreements  of  the  same  date,  filed  as  Ex- 


hibits P  and  B^  by  the  first  of  which  Gimter 
acknowledged  that  he  had  in  his  hands,  as 
of  that  date,  leases  with  the  parties  named, 
showing  the  amounts  due  under  said  leases, 
aggregating  $5,254.35,  wMch  are  ki  the  name 
of  C.  C.  Gunter  &  Co.,  and  are  for  sew- 
ing machines  sold  for  account  of  the  Stand- 
ard Sewing  Machine  Company,  and  which 
Gunter  admitted  were  in  his  hands  for  col- 
lection only,  and  for  which  collections  he 
agreed  to  make  weekly  reports,  accounts,  and 
settlements.  And  by  Exhibit  E  the  Standard 
Sewing  Machine  Company  agreed  to  de- 
liver on  consignment  to  Gunter  from  time  to 
time  sewing  machines  and  parts  of  sefwln^ 
machines  as  manufactured  by  said  compa- 
ny. In  such  quantities  as  the  officers  or 
agents  of  said  company  might  deem  suffi- 
cient to  meet  the  trade  or  bnslneBB  of  Gun- 
ter. Then  follow  the  prices  at  which  these 
machines  were  to  be  listed  to  Gunter,  and 
the  obligation  on  the  part  of  Gunter  to  em- 
ploy himself  diligently  in  selling  these  ma- 
chines to  responsible  parties,  that  he  would 
not  sell  at  a  price  less  than  10  per  cent 
above  the  listed  price  thereof,  that  he  would 
make  monthly  reports,  and  that  he  would  re- 
mit and  pay  over  weekly  the  money  received 
by  him;  and  concludes  with  the  provision 
that  at  any  time,  upon  a  settlement  between 
Gunter  and  said  company,  '*the  said  company 
will  take  into  its  possession  all  machines  of 
its  make  and  all  contracts  of  lease  or  sale 
and  will  proceed  to  collect  such  contracts  of 
lease  or  sale  and  pay  the  costs  and  expenses 
thereof,  and  after  the  net  receipts  shall 
amount  to  the  value  of  such  consigned  ma- 
chines and  parts  of  machines,  then  it  will 
pay  to  said  Gunter  an  amount  equal  to  the 
surplus  of  sales  and  leases  of  such  sewing 
machines  over  and  above  the  consigned  val- 
ues, such  amount  to  be  payable  in  the  uncol- 
lected contracts  of  sale  or  lease  of  machines 
at  their  face  values  and  not  in  money." 

After  July  10,  1901,  pursuant  to  its  agree- 
ment set  forth  in  Exhibit  E,  of  July  10. 
1901,  the  sewing  machine  company  consign- 
ed many  machines  and  attachments  to  Gun- 
ter, for  part  of  which  he  failed  to  account 
In  the  month  of  July,  1902,  there  was  due 
from  Gunter  to  the  sewing  machine  compa- 
ny, as  appears  from  his  answer,  a  baUince, 
over  and  above  the  note  for  $3,326.95,  of 
$889.84,  making  a  total  of  $4,210.79,  with 
some  accumulations  of  interest  to  be  added. 

The  sewing  machine  comiiany  having  di- 
rected Collins,  as  trustee,  to  sell  the  property 
conveyed  to  him,  Gunter  requested  8.  B. 
Lucy,  the  manager  of  the  sewing  machine 
company,  to  come  to  the  city  of  Norfolk,  with 
a  view  to  the  settlement  of  this  affair;  and 
accordingly  Lucy,  with  his  counsel,  Allen 
G.  Collins,  went  to  Norfolk,  and  on  the  21st 
of  August  had  an  interview  with  Gunter. 
Gunter  stated  that  he  had  made  arrange- 
ments by  which  he  would  be  enabled  to  pay 
$8,500,  but  the  sewing  machine  company  de- 
clined to  take  that  sum  in  satisfactloa  of  its 
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demand!.  After  further  conference^  Onnter 
stated  tbat  he  would  be  able  to  raise  98,700, 
and  It  was  finally  agreed  between  him  and 
the  sewing  machine  company  that  that  sum 
would  be  accepted  in  full  settlement  of  all 
obligations  upon  the  part  of  Gunter  to  the 
sewing  machine  company.  This  sum  of  (3,- 
700  Gunter  expected  to  procure  from  B.  BdL 
Baum,  representing  a  building  and  loan  com- 
pany; and  on  the  same  day  they  had  an  in- 
terview with  Baum,  who  informed  them  that 
his  oompany  had  agreed  to  lend  Gunter  |8,- 
700  and  take  a  deed  on  the  property,  and 
that  he  would,  get  the  money  on  the  follow- 
ing day.  On  the  next  morning,  which  was 
August  22d,  Lucy  and  Collins  went  to  the 
office  of  Baum,  who  then  stated  that  Gun- 
ter had  executed  jthe  necessary  papers,  but 
that  Bdrs.  Gunter  had  not,  and  then,  for  the 
first  time,  told  them  that,  befcnre  Gunter 
could  withdraw  the  $3,700,  he  would  have  to 
pay  to  the  company  $300— in  other  words, 
that  the  sum  available  to  Gunter  upon  the 
loan  would  be  only  $3,400.  Collins  then  went 
to  Gunter's  store,  and  told  him  that  Baum 
was  ready  tor  Mrs.  Gunter  to  execute  the 
papers,  and  also  what  Baum  had  said  about 
the  1300.  Gunter  said  he  knew  nothing  about 
it,  and  knew  of  no  reason  why  the  $300 
should  be  deducted,  and  that  his  understand- 
ing was  that  he  would  receive  $3,700.  There- 
upon Gunter  set  out  in  company  with  Collins 
to  go  to  the  office  of  the  building  association. 
Upon  arriving  at  the  door,  Gunter  suggested 
that  Collins  should  go  up  to  Baum's  office^  on 
the  upper  floor,  while  he  went  into  the  office 
of  the  association  to  speak  to  the  treasurer, 
and  that  he  would  come  up  at  once.  Collins 
went  up  to  Mr.  Baum's  office,  where  Lucy 
was  awaiting  him,  and  in  a  few  minutes  Mr. 
Baum  came  in.  When  asked  if  he  had  seen 
Gnnter,  he  replied  that  he  had  Just  left  him, 
and  that  he  did  not  know  where  Gunter  had 
gone,  but  he  was  instructed  by  Gunter  to 
turn  the  money  over  to  the  sewing  machine 
company,  and  to  take  such  papers  as  the  sew- 
ing machine  company  would  give  to  him,  and 
stated  that  Gunter  would  pay  only  the  sum 
of  $3,400,  a  check  for  which  was  in  Baum's 
I>oBses8ion.  Collins  and  Lucy  informed 
Baum  that  such  was  not  their  understanding, 
that  they  were  to  receive  $3,700,  and  that 
they  were  not  willing  to  accept  the  sum  of 
$3,400.  They  went  at  once  to  Gunter's  place 
of  business,  but  he  was  not  there,  and  they 
spent  a  large  part  of  the  remainder  of  the 
day  trying  to  see  him.  They  sent  word  to 
him,  through  his  derk,  that  they  would  be 
back  on  the  following  morning  at  8  o'clock, 
and  that  they  were  not  willing  to  take  $3,400 
in  full  settlement,  and  were  anxious  to  see 
him.  On  the  morning  of  the  23d  of  August 
they  again  went  to  his  office  at  the  appointed 
hour,  and  were  told  by  Gunter's  clerk  that 
Gunter  said  it  was  unnecessary  tor  him  to 
see  them,  and  that  he  was  worried;  and 
thereupon  they  returned  to  Baum's  office^ 
and  Baum  asked  them  to  cancel  Exhibits  1« 


%  8,  and  4  filed  with  the  answer  of  Gunter, 
the  first  two  of  which  are  contracts  between 
the  sewing  machine  company  and  Gunter  for 
the  consignment  of  sewing  machines,  dated 
the  8th  of  February,  1898,  and  the  12th  of 
January,  1899;  Exhibit  No.  8  bearing  date 
July  10,  1001,  and  which  is  identical  with 
Exhibit  0  of  plaintifr,  and  Exhibit  No.  4  be- 
ing a  second  contract  of  the  same  date,  which 
is  identical  with  Exhibit  D,  filed  with  plaln- 
tiiTs  bill.  Thereupon  Lucy  complied  with 
this  demand,  and  turned  over  to  Baum  the 
leases  made  from  time  to  time  in  the  name 
of  C.  C.  Gunter  and  C.  C.  Gunter  &  Co., 
and  received  from  Baum  the  check  for  $8,400. 
During  the  Interview  between  Baum,  Collins, 
and  Lucy  on  the  23d  of  August,  Mr.  Collins 
said  to  Baum  that  he  had  on  the  night  before 
prepared  a  writing  setting  forth  the  extent 
of  the  settiement,  and  offered  it  to  Mr.  Baum 
to  read,  who  replied:  ''I  am  not  Mr.  Gunter's 
coxmsel,  and  do  not  intend  to  sign  any  pa- 
per. He  simply  instructed  me  to  hand  you 
the  money,  and  take  from  you  such  papers 
as  you  gave  me,  and  you  would  know  what 
pap«*s  they  were." 

This  is  the  substance  of  the  transaction  as 
stated  by  Collins  and  Lucy.  It  appears  from 
their  testimony  that  they  from  the  beginning 
declined  to  accept  in  satisfaction  of  their 
claims  against  Gunter  a  less  sum  than  $8,700, 
and  that  their  position  was  fully  understood 
by  Gunter. 

Baum's  account  of  the  transaction  is  that 
they  declined  in  the  first  place  to  receive  any 
sum  less  than  $8,700;  that  he  informed  them 
that  he  was  authorized  to  enter  into  no  ne- 
gotiations; that  he  was  Gunter's  agent  only 
to  the  extent  of  receiving  from  them  certain 
papers  and  paying  them  the  sum  of  $3,400, 
which  he  understood  was  to  be  received  by 
them  in  full  satisfaction  of  all  their  demands 
against  Gunter. 

The  preponderance  of  the  evidence  is  with 
the  appellant  When  we  consider  that  Gun- 
ter's original  proposition  was  to  pay  $3,500 
in  full  settiement;  that  it  was  declined;  that 
he  then,  as  he  supposed,  consummated  an  ar- 
rangement by  which  he  would  be  enabled  to 
*psy  $3,700,  which  his  creditor  agreed  to  ac- 
cept in  full  satisfaction;  that,  when  it  ap- 
peared that  the  building  association  would 
only  advance  the  sum  of  $3,400,  Gunter  con- 
cealed himself  from  his  creditor,  and  left  the 
affair  in  the  hands  of  Baum,  with  vague  in- 
structions to  take  from  the  sewing  machine 
company  such  papers  as  it  would  deliver; 
that  when,  at  the  final  interview  between 
Baum,  representing  Gunter,  and  Lucy  and 
Collins,  representing  the  sewing  machine 
company,  as  appears  from  the  evidence  of 
two  of  the  three  witnesses,  Baum  was  ex- 
pressly told  that  they  would  not  receive  the 
$3,400  in  full  satisfaction,  and  that  to  this 
declaration  he  replied,  '*I  don't  blame  you, 
for  he  [Gunter]  has  treated  you  very  badly" 
^it  is  impossible  for  us  to  say  that  the  $3,- 
400  was  expressly  accepted  by  the  creditor 
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in  full  satisfactioii  of  his  demands.  There  Is 
no  doubt,  from  Gunter's  own  statement,  that 
his  debt  at  this  time  amounted  to  more  than 
$4,300.  At  common  law,  no  sum  less  than 
that  would  satisfy  the  demand. 

"A  party  never  can  be  held  to  surrender 
his  rights  under  contract  unless  it  appears 
that  he  made  the  surrender  understandlngly, 
and  intentionally  and  freely,  nor  can  such 
surrender  or  release  be  implied  by  his  act 
unless  he  understood  at  the  time  that  such 
would  be  the  effect  of  his  act  It  never  can 
be  implied  by  the  act  of  a  party,  accepting  a 
part  of  what  he  had  a  right  to  demand,  that 
he  released  the  security  for  the  balance  with- 
out consideration."  Lee  v.  Harlow,  76  Va. 
20;  Smith  v.  Phillips,  77  Va.  548;  Seymour 
V.  Goodrich,  80  Va.  803. 

That  such  was  the  law  prior  to  the  Code  of 
1887  is  conceded.  By  section  2868  of  the 
Code  it  is  provided:  "Part  performance  of 
an  obligation,  promise  or  undertaking,  either 
before  or  after  a  breach  thereof,  when  ex- 
pressly accepted  by  the  creditor  In  satisfac- 
tion, and  rendered  in  pursuance  of  an  agree- 
ment for  that  purpose,  though  without  any 
new  consideration,  shall  extinguish  such  ob- 
ligation, promise  or  undertaking." 

The  burden  of  proof  was  upon  Gunter  to 
bring  himself  within  the  Influence  of  that 
statute,  and  to  show  that  the  sum  of  money 
which  he  paid  in  part  performance  of  his 
obligation  was  "expressly  accepted  by  his 
creditor  in  satisfaction,  and  rendered  in  pur- 
suance of  an  agreement  for  that  purpose," 
and  this  he  has  not  done. 

It  further  appears  from  the  record  that 
after  the  transactions  Just  narrated,  which 
resulted  in  the  release  of  the  deed  of  trust, 
and  the  surrender  and  cancellation  of  certain 
papers,  Gunter  proceeded  to  notify  those 
who  owed  balances  upon  sewing  machines 
purchased  through  Gunter,  as  the  agent  of 
the  Standard  Sewing  Machine  Company,  that 
he  alone  was  authorized  to  collect  from  them, 
and  that  he  would  hold  them  responsible  if 
they  paid  any  other  person.  The  Standard 
Sewing  Machine  Company,  as  appears  from 
Exhibit  H  with  its  bUl,  dated  August  30, 
1902,  notified  Gunter  "not  to  reclaim  any 
machine  which  has  been  s6ld  or  leased  in 
the  name  of  the  Standard  Sewing  Machine 
Company.  We  hereto  attach  a  list  of  con- 
tracts marked  exhibit  'A«'  which  shows  the 
balances  due  as  reported  by  you  as  of  June  1, 
1902.  You  are  specially  notified  not  to  col- 
lect anything  in  full  or  on  account  of  any 
lease  or  contract  made  in  the  name  of  the 
Standard  Sewing  Machine  Company.  •  •  • 
We  hold  the  original  contracts  listed  and  will 
proceed  to  collect  the  balances  due,  and  will 
look  to  you  to  strictly  verify  those  balances." 
Gunter  disregarded  this  notice,  and  proceed- 
ed with  his  efforts  to  collect  the  balances  due 
upon  the  leases  and  contracts  above  referred 
to;  and  thereupon  the  Standard  Sewing  Mti- 
chine  Company  filed  its  bill,  charging  that 
Gunter  was  insolvant,  and  that  he  had  mort- 


gaged his  real  estate  to  its  full  valuer  and, 
should  he  collect  these  contracts  or  leases,  the 
company  would  be  unable  to  recover  anything 
from  him.  The  bill  concludes  with  a  prayer 
for  a  receiver  and  an  injunction,  and  that 
Gunter  may  be  required  to  account  as  bailee 
or  consignee  for  all  moneys  collected  by  him 
since  June  1,  1902.  Upon  the  coming  of  the 
answer  and  the  proofs,  the  court  of  law  and 
chancery  was  of  opinion  that  the  allegations 
of  the  bill  were  not  sustained;  that  the  sum 
of  $8,400  was  paid  by  the  defendant  on  the 
23d  of  August,  1902,  and  acc^ted  by  the 
plaintiff  in  full  settlement  •  <tf  all  datans 
against  him,  and  he  thereupon  became  oiti- 
tled  to  all  the  leases  in  the  bill  and  pro- 
ceedings mentioned. 

We  having  reached  a  different  conclusion, 
it  follows  that  the  decree  of  the  court  of  law 
and  chancery  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  to  be 
had  therein,  not  inconsistent  with  Hiis  opin- 
ion. 

a<»  V&.  641) 

O.  O.  VAUGHAN  &  OO.  v.  VIRGINIA  PIRB 
&  MABINB  INS.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

10,  190i.) 

INSURANCS-FRAUD-BVIDBNCS. 

1.  Evidence  in  an  action  on  a  fire  policy  held 
insufficient  to  furnish  an  explanation,  required 
of  insured,  of  the  presence  of  false  invoices 
in  the  proofs  of  loss. 

2.  The  unexplained  presence  of  false  Invoices 
in  the  proofs  of  loss  avoids  the  p<dicy  for  fraud, 
though  enough  goods  actually  cov^ed  by  the 
policy  are  burned  to  have  authorized  reooverr 
of  the  full  amount  of  insurance. 

Error  to  Circuit  Court,  Greensville  County. 

Action  by  C.  C.  Vaughan  &  Ok  against  the 
Virginia  Fire  &  Marine  Insurance  Company. 
Judgment  for  defendant.  Plaintiffs  bring  er- 
ror.   Affirmed. 

See  14  S.  B.  7S4. 

Davis  &  Davis,  for  plaintiffs  la  error. 
Leake  &  Carter,  for  defendant  in  errw. 

BUCHANAN,  J.  This  is  the  second  time 
this  case  has  been  before  this  court  Upon 
the  former  writ  of  error,  all  questions  of  law 
Involved  in  the  case  were  settied,  the  ver^ 
diet  of  the  Jury  set  aside  because  not  sustain- 
ed by  the  facts,  and  the  cause  remanded  for 
a  new  trial.  The  proceedings  had  In  the 
cause  prior  to  that  time  are  fully  set  out  in 
the  opinion  of  the  court,  and  reported  in  88 
Va.  832-842,  14  S.  B.  754. 

After  the  case  was  remanded,  a  new  trial 
was  had,  in  which  there  was  a  verdict  for 
the  plaintiff.  That  verdict  was  set  aside  by 
the  circuit  court,  and  a  new  trial  granted. 
Upon  the  new  trial  precisely  the  same  evi- 
dence was  introduced  by  the  parties  as  was 
before  the  jury  upon  the  last  preceding  triaL 
To  that  evidence  the  defendant  demurred. 


f  1  See  Iniuranceb  vol.  S8,  Gent  Dig.  1 1 
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wblcli  demuirer  was  BUBtained  by  the  court; 
•nd  a  Judgment  rendered  in  favor  of  the  de- 
fendant To  that  Jndgm^at  this  writ  of  er- 
ror was  awarded. 

As  stated  by  the  plaintiff  in  error  in  his 
petition,  the  only  question  for  our  determina- 
tion is  whether  or  not,  under  the  rules  appli- 
cable to  a  demurrer  to  evidence,  it  appears 
from  the  record  that  the  plaintilTs  claim  has 
been  forfeited  under  the  provision  of  the  poll- 
.cy  that  the  company  should  not  be  liable 
thereunder  for  loss  or  damage^  if  there  be 
"any  false  swearing  or  fraud,  or  attempt  at 
fraud,  before  or  after  loss  or  damage  by  him 
[the  assured]  in  support  of  his  claim  for  loss 
or  in  proofs  of  loss  hereinafter  mentioned." 

One  of  the  defendant  company's  defenses 
was  that  Lassiter,  the  assured,  and  the  as- 
signor of  the  plaintiff,  was  guilty  of  false 
swearing  and  of  an  attempt  at  fraud.  In  fur- 
nishing preliminary  proofs  of  loss. 

A  day  or  two  after  the  fire,  the  adjuster  of 
the  company  went  to  Franklin,  Va.,  to  ad- 
just the  loss.  When  he  reached  there,  he 
was  informed  by  Lassiter  that  all  his  books 
and  papers,  except  an  inventory  taken  about 
a  month  before,  were  lost  Lassiter  made  a 
statement  of  his  loss,  and  was  then  requested 
to  furnish  the  company  duplicate  invoices  for 
the  bills  which  had  been  burned.  This  he 
agreed  to  do.  Duplicate  invoices  were  fur- 
nished, aggregating  the  sum  of  $3,028.51, 
which  were  listed  and  afterwards  sworn  to 
by  Lassiter.  The  evidence  as  to  the  circum- 
stances under  which  and  by  whom  the  list 
was  made  out  is  conflicting,  but,  on  a  demur- 
rer to  the  evidence,  it  must  be  treated  as 
made  out  by  the  adjuster  of  the  defendant 
company.  It  was  forwarded  to  the  solicitor 
of  the  company  at  Franklin,  with  the  re- 
quest that  he  get  Lassiter  to  sign  and  swear 
to  it,  and  return  it  to  the  company.  This 
was  done.  The  certificate  appended  to  the 
list  which  Lassiter  signed,  and  to  which  he 
made  oath,  is  as  follows: 

"I  hereby  certify  that  the  duplicate  invoi- 
ces furnished  as  per  above  statement  amount- 
ing to  three  thousand  and  twenty-eight 
^^/loo  dollars  said  invoices  being  in  the 
names  of  M.  L.  Beale  A  Co.,  D.  Lassiter  & 
Oo.,  and  D.  Lassiter,  all  of  which  form  a 
part  of  my  loss,  are  correct  and  were  receiv- 
ed by  me  at  Ftanklin  Va.  and  constituted  the 
goods  burned  on  the  morning  pf  December 
6th,  1888." 

Among  the  duplicate  invoices  furnished, 
listed,  and  sworn  to,  are  several  bills  for 
goods  and  items  in  other  bills  wbich  the  evi- 
dence conclusively  shows  did  not  constitute 
any  part  of  the  goods  burned,  but  which  had 
been  so  charged  as  to  make  it  appear  that 
they  were  a  part  thereof.  One  of  these  was 
a  bill  of  goods  sold  to  M.  L.  Beale,  August 
13,  1888,  for  $328.50.  It  was  changed  so  as 
to  make  it  appear  that  it  was  sold  to  "M.  L. 
Beale  &  Co."  on  October  18,  1888.  The  mem- 
bers of  the  firm  of  M.  L.  Beale  &  Co.  were 
M.  L.  Beale  and  D.  Lassiter,  and  they  did 


not  go  into  business  together  until  September 
27,  1888.  Their  firm  name  was  soon  aft^- 
wards  changed  to  D.  Lassiter  &  Co.,  and  on 
the  27th  of  October  following  the  policy  of 
insurance  sued  on  was  taken  out  in  the  name 
of  D.  Lassiter  &  Oo.  On  the  12th  of  Novem- 
ber, Beale  withdrew  from  the  firm,  and  on 
the  5th  of  December  he  assigned  his  in- 
terest in  the  policy  to  Lassiter.  Beale,  prior 
to  and  during  the  time  he  was  in  partnership 
with  Lassiter  at  Franklin,  was  doing  business 
in  Conrtiand  on  his  own  account  The  $328.- 
50  worth  of  goods,  as  above  stated,  were  sold 
to  M.  L.  Beale  on  the  13th  day  of  August 
1888,  and  Shipped  to  him  at  Conrtiand. 

Another  of  the  invoices  listed  and  sworn 
to  was  a  bill  tor  $171.39  tor  goods  sold  to  D. 
Lassiter  by  Adelsdorf  Bros,  on  the  18th'  day 
of  September,  1888.  This  bill  was  so  chan- 
ged as  to  make  it  appear  that  the  goods  were 
sold  to  D.  Lassiter  A  Oo.  on  the  28th  ol  8^- 
tember,  1888. 

Another  of  the  charged  invoices  was  a  bill 
of  $14.40  for  goods  sold  by  the  Norfolk  Bot- 
tling Company  In  October  and  November, 
188&  The  goods  were  sold  and  shipped  to 
M.  L.  Beale,  Courtiand,  Va.,  and  the  bill, 
which  was  made  out  against  "Mr.  M.  L. 
Beale"  was  changed  to  Mess  M.  Im  Beale  & 
Ca"  It  furth^  appeared  that  the  Norfolk 
Bottling  Company  never  had  any  account 
with  M.  L.  Beale  A  Oo. 

Another  of  the  invoices  was  for  a  bill  of 
$134.93  for  goods  sold  and  shipped  to  M.  L. 
Beale,  Courtiand,  Va.,  on  the  29th  day  of  Au- 
gust 1388,  and  which  was  so  charged  on 
the  books  of  the  seller,  yet  the  bill  was  made 
out  in  the  name  of  M.  L.  Beale  A  Co.  by  the 
bookkeep^  at  the  request  of  some  one— 
whom,  he  does  not  remember— and  the  date 
changed,  after  the  bill  was  made  out  and  de- 
livered, from  August  29  to  October  21,  1888. 

A  business  house  in  Petersburg  had  sold 
M.  L.  Beale  &  Co.  on  October  3,  1888,  a  bill 
of  goods  of  the  value  of  $59.40.  Among  the 
invoices  listed  and  sworn  to,  there  is  a  bill 
of  the  same  date  for  $304.06,  for  goods  sold 
to  that  concern.  The  evidence  is  clear  that 
no  such  bill  of  goods  was  sold  to  that  firm, 
or  ever  became  a  part  of  the  stock  of  goods 
insured. 

In  another  of  the  invoices— a  small  pur- 
chase made  by  Lassiter  on  the  6th  of  Septem- 
ber, 1888— the  date  is  changed  to  September 
27th  of  that  year,  the  day  on  which  M.  L. 
Beale  A  Co.  commenced  business. 

It  further  appears  that  the  day  after  the 
list  of  duplicate  invoices  was  signed  and 
sworn  to  by  Lassiter,  he  assigned  the  policy 
of  insurance  for  $1,100— $400  less  than  its  full 
amount 

Under  these  circumstances,  as  was  said  by 
this  court  upon  the  former  writ  of  error, 
"it  was  undoubtedly  incumbent  upon  the 
plaintiff,  to  entitle  him  to  recover,  to  remove 
the  suspicion  which  the  facts  proved  in  con- 
nection with  the  invoices  In  question  Justly 
excite,  for  nothing  is  better  settled  than  tbat 
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the  assured  must  observe.  In  deallug  with 
the  Insurer,  the  utmost  good  faith,  without 
which  there  can  be  no  recovery.  Moore  v. 
Va.  Fire  &  Marine  Ins.  Co.,  28  Grat.  508,  523 
[26  Am.  Rep.  373]."  Because  there  was  no 
such  explanation  offered  on  the  first  trial 
touching  the  false  statements  made  under 
oath  In  furnishing  the  preliminary  proofs  of 
loss,  the  verdict  of  the  Jury  was  set  aside  and 
a  new  trial  ordered. 

An  effort  was  made  on  the  last  trial  to  fur- 
nish such  explanation  by  the  examination  of 
the  solicitor  of  the  company,  who  forward- 
ed some,  or  perhaps  all,  of  the  duplicate  in- 
voices to  the  defendant  company  as  they  were 
furnished  him  by  Lassiter,  by  showing  that 
such  invoices  were  not  changed  when  he  for- 
warded them  to  the  company.  But  It  Is  clear 
from  the  solicitor's  evidence  that  he  paid 
very  little  attention  to  those  papers  when 
they  were  handed  him,  and  that  he  did  not 
examine  them  with  any  such  care  as  would 
enable  him  to  say  wheth^  or  not  they  were 
changed  when  he  forwarded  them  to  the  com- 
pany. Lassiter  died  before  the  last  trial, 
but  he  was  living  at  the  date  of  the  first  trial, 
and  did  not  testify,  or  attempt  to  explain  at 
that  time  why  or  how  the  false  and  fraudu- 
lent duplicate  invoices  were  furnished  to 
the  company.  It  is  argued  that  Lassiter  was 
not  guilty  of  fraud,  or  an  attempt  at  fraud, 
in  furnishing  proofs  of  his  loss,  because  the 
goods  destroyed,  exclusive  of  the  alleged 
fraudulent  items,  the  proofs  show,  were 
worth  more  than  $2,000,  and  that  the  plain- 
tiff could  in  no  case  recover  more  than  $1,500. 
This  contention  was  fully  answered  by  Judge 
Lewis,  speaking  for  the  court,  upon  the  for- 
mer writ  of  error,  and  need  not  be  repeated, 
for,  as  was  said  then,  "however  that  may  be, 
the  undisputed  facts  are  that  he  swore  to  a 
loss  in  excess  of  the  actual  loss,  and  fur- 
nished false  vouchers,  for  which  no  explana- 
tion has  been  offered.  We  must  therefore  in- 
fer that  his  sworn  statements  were  known 
to  him  to  be  false,  and,  being  upon  a  ma- 
teria! matter,  the  law  presumes  that  they 
were  made  with  intent  to  deceive." 

We  are  of  opinion  that  the  conclusion 
reached  by  the  circuit  court  upon  the  demur- 
rer to  the  evidence  was  plainly  right,  and  its 
judgment  should  be  affirmed. 

GARDWBLL,  J.,  absent 


(55  W.  Va.  46) 

STATE  V.  KYBR. 

(Supreme  Oourt  of  Appeals  of  West  Virginia. 

Feb.  16,   1904.) 

GAMING— INDICTMENT— PUBLIC    PLACB. 

1.  An  indictment  which  charges  that  the  de- 
fendant "did  at  and  in  a  certain  room  in  the 
hotel  of  r>ahew  Natter,  near  the  town  of  Spen- 
cer, in  said  county,  said  room  then  and  there 
being  a  public  place  and  a  place  of  public  resort, 
bet  and  play  at  a  certain  game  played  with 
cards,  which  said  game  is  commonly  called  and 
known  as  the  game  of  draw  poker,*'  etc,  ia  good 


as  an  indictment  for  playing  at  a  public  place, 
but  is  not  good  as  an  Indictment  for  playing  at 
a  hotel  or  tavern. 

2.  If  the  prosecutor  fails  to  show  tliat  the 
room  was  a  public  place,  or  a  place  of  public 
resort,  he  cannot  have  sucn  indictment  held  good 
as  charging  the  unlawful  gaming  to  have  been 
done  at  a  hotel  or  tavern. 

(Syllabus  by  the  Court) 

E2rror  to  Circuit  Court,  Boane  County; 
Linn  Brannon,  Judge. 

Forest  Kyer  was  convicted  of  gamingp  and 
brings  error.     Reversed. 

J.  W.  C.  Armstrong  and  Thos.  P.  Ryan,  for 
plaintiff  in  error.    The  Attorney  General,  for 

the  State. 

DENT,  J.  Forest  Kyer  obtained  a  writ  of 
error  to  the  Jndgment  of  the  circuit  court  of 
Roane  county  fixing  a  fine  of  $5  against  him 
for  unlawful  gaming,  and  now  insists  that 
puch*  fine  was  improperly  tanposed  upon  him 
for  the  reason  that  the  evidence  did  not  show 
him  guilty  of  the  offense  charged  hi  the  in- 
dictment The  indictment  is  as  follows: 
"State  of  West  Virginia,  Roane  County,  to- 
wlt:  In  the  Circuit  Court  of  said  County: 
The  grand  Jurors  of  the  state  of  West  Vir- 
ginia, in  and  for  the  body  of  the  county  of 
Roane,  and  now  attending  said  court  upon 
their  oaths  present  that  Forest  Kyer  upon 

the day  of ,  A.  D.  1902,  in  the  said 

county  of  Roane,  did  unlawfully  at  and  in  a 
certain  room  in  the  hotel  of  Lahew  Nutter 
near  the  town  of  Spencer  in  said  county,  said 
room  then  and  there  being  a  public  place  and 
a  place  of  public  resort,  bet  and  play,  at  a  cer- 
tain game  played  with  cards,  ^hich  said 
game  is  commonly  called  and  known  as  the 
game  of  draw  poker,  with  divers  persons 
whose  names  are  to  the  grand  Jurors  un- 
known, and  which  said  game  was  not  the 
game  of  bowls,  chess,  backgammon,  drafts, 
or  a  licensed  game;  against  the  peace  and 
dignity  of  the  state.  Upon  the  information 
of  Ew  A.  McCrosky  sworn  In  open  court;  and 
sent  before  the  grand  Jury  to  give  evidence 
on  this  Indictment  J.  A.  A.  Vandale,  Pros- 
ecuting Attorney."  This  is  a  good  Indictment 
for  playing  cards  at  a  public  place^  but  Is  not 
a  good  indictment  for  playing  at  a  hotel  or 
tavern,  as  the  words  'in  the  hotel  of  Lahew 
Nutter*'  are  merely  descriptive  of  the  place, 
and  not  of  the  essence  of  the  offense.  As 
used,  they  may  mean  a  private  boarding 
house  or  other  building  designated  as  the 
"Hotel  of  Lahew  Nutter."  The  indictment 
does  not  charge  the  offense  as  committed  at  a 
hotel  known  as  the  "Hotel  of  Lahew  Nutter," 
but  it  charges  the  offense  as  committed  In  a 
certain  room,  it  being  a  public  place  and  a 
place  of  public  resort.  But  we  are  asked  to 
treat  all  the  allegations  In  regard  to  the  room 
as  surplusage,  because  the  evidence  falls  to 
show  that  the  room  was  a  public  place  or  a 
place  of  public  resort  If,  on  the  other  band, 
the  evidence  had  shown  that  the  room  was 
a  place  of  public  resort,  although  not  in  a 
public  hotel,  and  the  defendant  had  claimed 
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that  he  should  be  discharged  for  the  reason 
tiiat  the  hidictment  charges  that  the  playing 
was  done  at  a  hotel  or  tavern,  the  state's  at- 
torneys would  have  then  insisted  that  the 
words  "in  the  hotel  of  Lahew  Nutter"  were 
merely  descriptive  of  the  place,  and  not  of 
the  essence  of  the  offense,  and  should  be 
treated  aa  surplusage.  Thus  the  indictment 
could  thus  be  made  to  cover  two  distinct 
offenses,  which  would  render  it  bad  on  mo- 
tion to  quash.  The  state's  attorneys  cannot 
frame  the  same  count  in  an  indictment  to 
cover  several  distinct  offenses,  and  then  have 
the  allegations  as  to  the  several  offenses 
which  are  unsustalned  or  wholly  disproved 
treated  as  surplusage,  for  the  defendant  la 
entitled  to  plainly  know  the  offense  with 
which  he  stands  charged,  so  that  he  may  be 
able  to  meet  it  with  his  proof.  If  he  is  in- 
dicted for  playing  at  a  hotel  or  tavern,  the 
indictment  should  plainly  inform  him  of  the 
offense.  On  the  other  hand,  if  he  is  indicted 
for  playing  in  a  room  which  is  a  public  place 
or  place  of  public  resort,  he  should  be  so  in- 
formed. The  prosecuting  attorney  cannot 
make  a  conglomeration  of  the  two,  and  then, 
when  the  proof  is  in,  select  which  one  of  the 
two  was  the  real  offense  charged  in  the  in- 
dictment This  can  hardly  be  regarded  as 
the  lesser  offense  Included  in  the  greater,  for 
in  this  case  the  offense  charged  appears  to 
have  been  included  in  the  offense  not  charged; 
for  the  public  place  so  charged  in  the  indict- 
ment turns  out  not  to  haye  been  a  public 
place,  but  is  vdthin  another  public  place  not 
so  charged  in  the  indictment  The  proof 
shows  that  the  room  in  which  the  card  play- 
ing was  done  was  securely  locked  during  the 
progress  of  the  playing,  and  no  one  was 
permitted  to  enter  but  those  engaged  in  the 
game.  Hence  it  was  not  a  public  place  or 
place  of  public  resort.  The  words  "in  the 
hotel  of  Lahew  Nutter"  being  merely  descrip- 
tive of  the  room,  and  not  of  the  essence  of 
tbe  offense,  the  indictment  could  not  be  treat- 
ed as  an  indictment  for  unlawfully  playing 
at  a  hotel.  This  case  is  clearly  governed  by 
the  case  of  State  y.  Brast,  31  W.  Va.  380,  7 
S. E.  11. 

The  trial  of  the  issue  having  been  submit- 
ted to  the  Judge  in  lien  of  a  jury,  and  he  hav- 
ing found  for  the  state,  and  given  judgment 
accordtogly,  the  judgment  is  reversed,  and 
judgment  entered  for  the  defendant 


(55  W.  Va.  18) 

WENGER  y.  FISHER  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  16.  1904.) 

INJUNCTION— LOCATION  OP  PUBLIC  ROAD- 
PARTIES— NOTICE  OF  ORDER. 

1.  An  injunction  is  the  proper  remedy  to  pre- 
vent the  location  and  establishment  of  a  public 
road  through  private  property,  without  prior 
compliance  with  the  requirements  of  law. 

2.  In  such  case  it  is  not  improper  to  join  as 
defendants  the  county  court  or  other  tribunal, 
charged  with  the  evtablishment  and  malntenanoe. 


of  public  roads,  the  surveyor  of  roads  of  the 
proper  road  precinct,  and  the  road  contractor. 

8.  Where  a  party  has  actual  notice  of  an  or- 
der of  injunction,  although  it  may  not  have  been 
yet  served,  or  be  defectively  served  upon  him, 
the  order  becomes  operative  on  him  from  that 
time. 

(Syllabus  by  the  Court) 

Appeal  from  Chrcuit  CJourt,  Randolph  Ck>un- 
ty;  John  Homer  Holt,  Judge. 

Bill  by  John  Wenger  against  Charles  Fisher 
and  others.  Decree  for  defendants,  and  plain- 
tilf  appeals.    Reversed. 

W.  B.  Maxwell,  for  appellant.  Harding 
&  Harding,  for  appellees. 

HILLS2B,  J.  John  Wenger,  the  ai^pellant, 
presented  to  the  Judge  of  the  circuit  court  of 
Randolph  county  hla  bill  in  chancery  against 
tbe  appellees  Charles  Fisher,  Jacob  Helmick, 
and  J.  W.  Goddin,  Omar  Oonrad,  and  Pat- 
rick Orickard,  as  commissioners,  composing 
the  county  court  of  said  county,  and  the  coun- 
ty court  of  Randolph  county,  a  corporation, 
praying  that  said  Fisher  and  Helmick,  their 
agents,  employes,  and  all  other  persons,  be 
restrained  and  enjoined  from  making  changes 
or  alterations  in  a  certain  public  road,  as 
proposed  by  them,  through  plaintiff's  land, 
as  shown  by  his  bill;  and  that  said  county 
court  be  also  restrained  and  enjoined  from 
appropriating  to  public  use  the  plaintiff's 
land,  or  any  part  thereof,  without  rendering 
to  him  just  compensation  therefor.  On  the 
5th  day  of  March,  1901,  the  injunction  was 
granted  as  prayed  for.  On  the  19th  day  of 
March,  1901,  the  required  Injunction  bond 
was  given.  On  the  21st  day  of  March,  1901, 
it  was  approved  by  the  clerk  of  the  court 
On  that  day  summons,  with  the  said  order  of 
Injunction,  was  issued.  On  the  26th  day  of 
March,  1901,  it  was  served  on  Fisher,  and  on 
the  28th  day  of  the  same  month  was  served 
on  Helmick.  It  was  also  duly  served  on  the 
other  defendants. 

The  plaintiff,  in  his  bill,  alleges  that  he  Is 
the  absolute  owner  in  fee  simple  of  a  tract 
of  land  situate  in  Middle  Fork  District  of 
said  eounty,  containing  62^  acres;  that  he 
bought  the  land  in  1884,  obtained  his  deed 
therefor  some  two  years  afterwards,  and  has 
been  in  the  absolute  and  exclusive  possession 
of  said  land  ever  since;  that  the  said  Charles 
Fisher  is  acting  as  surveyor  of  roads  in  Pre- 
cinct No.  1  of  said  district  under  and  by  vir- 
tue of  appointment  to  said  office  by  the  said 
county  court;  that  said  Fisher  is  about  to 
take  for  the  purpose  of  a  public  road  a  part 
of  plaintiff's  said  land,  without  plaintUTs 
consent,  or  without  having  purchased  said 
land  from  plaintiff,  or  without  having  it 
condemned  according  to  law,  or  without 
just  compensation  therefor  having  been  paid 
to  plaintiff.  The  strip  of  land  proposed  to 
be  so  taken  is  alleged  to  be  65  rods  in  length 
and  30  feet  in  width,  and  very  valuable  to 
the  plaintiff.  A  diagram  of  the  old  road  and 
the  proposed  new  road  is  filed  with  the  bill. 
The  defendants  demurred  to  the  bill  on  the 
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Alleged  graunds  that  there  Is  a  misjoinder 
of  defendants,  and  that  the  bill  is  without 
equity.  The  court  overruled  the  demurrer, 
and  properly  so.  In  Foley  y.  County  Court 
(W.  Va.)  46  S.  B.  246,  it  is  held  that,  where 
private  property  is  being  taken  tot  public 
use  without  compensation,  equity  has  ju- 
risdiction to  enj(^  the  act  In  the  opinion 
of  the  court  by  Brannon,  J.,  It  is  said:  ''This 
is  not  a  mere  trespass,  transient  and  passing, 
slightly  affecting  the  freehold,  because  the 
bill  alleges,  and  the  answer  admits,  that  the 
county  was  taking  the  strip  of  land  for  per> 
manent  public  use,  without  compensation, 
forever  wresting  the  land  from  the  plaintiff, 
if  her  property;  and  it  Is  settled  that,  where 
a  town  or  county  la  taking  property  for  pub- 
lic use  without  compensation,  not  merely 
injuring  it,  there  Is  no  legal  remedy  answer- 
ing the  emergency,  and  Injunction  will  Ue. 
Boughner  v.  Clarksburg,  15  W.  Va.  394; 
Yates  V.  West  Grafton,  83  W.  Va.  607,  11  S. 
B.  8;  Mason  City  8.  &  M.  Ca  v.  Mason  City, 
23  W.  Va.  211;  Ward  v.  Ohio  B.  B.  Co..  85 
W.  Va.  481,  14  8.  B.  142;  Spencer  v.  Bail- 
road,  23  W.  Va.  406."  An  injunction  will  be 
granted  to  prevent  the  laying  out  and  estab- 
lishing a  road  through  a  farm  and  improve- 
ments without  prior  compliance  with  the 
requirements  of  the  law  in  such  cases.  1 
Spelling,  Inj.  if  295,  854.  We  think  there  Is 
no  misjoinder  of  parties.  Under  the  law  the 
county  court  is  charged  with  the  establish- 
ment, regulation,  and  maintenance  of  public 
roads.  Fisher  was  the  road  surveyor,  and 
Helml<dc  the  road  contractor,  who  was  as- 
suming to  open  the  proposed  road  on  appel- 
lant's land,  under  an  alleged  contract  with 
Fisher  as  road  surveyor.  Fldier  answered 
the  bill,  and  admitted  plaintiff's  ownership 
and  possession  of  the  land  as  alleged.  He 
also  admitted  that  he  was  road  surveyor, 
and  acting  as  such,  but  denied  that  he  was 
about  to  take  the  said  strip  of  land  for  the 
purpose  of  a  public  road  without  plaintiff's 
consent  He  further  averred  that  the  loca- 
tion of  the  road,  marked  on  the  said  diagram, 
"Present  Boad,"  was  such  as  to  make  the 
road  along  that  line  practically  Impassable 
on  account  of  the  steepness  thereof  at  cer- 
tain points,  and  for  other  reasons;  that  re- 
spondent, deeming  a  change  of  the  road  from 
the  location  necessary,  asked  and  received 
from  plaintiff  his  unqualified  consent  that 
such  change  should  be  made  from  the  then 
location  to  the  line  marked  as  the  "Proposed 
New  Boad"  on  said  diagram;  that  at  the 
first  sale  at  which  respondent  offered  the 
making  ot  this  proposed  new  road  for  sale 
plaintiff  was  a  bidder  therefor;  that  said 
new  location  places  the  road  on  better 
ground,  does  not  increase  the  length  thereof, 
reduces  the  grade,  does  not  require  more 
work  to  keep  It  in  repair,  does  not  render 
said  road  in  any  respect  worse  than  it  was 
before;  and  that  on  the  9th  day  of  Feb- 
ruary, 1901,  he,  as  road  surveyor,  sold  the 
making  of  said  road  upon  the  changed  line 


to  said  Helmick.  Bespondent  furthw  avers 
that  the  change  In  said  road  was  made  with 
the  full  knowledge  and  consent  of  the  plain* 
tiff.  The  said  county  court,  as  Individuals 
and  as  such  court,  also  answered  the  bilU 
and  admitted  the  appointment  of  Fisher  as 
road  surveyor  under  the  alternate  road  law 
of  1881,  and  his  full  authority  to  act  as 
such;  that  they  had  knowledge  of  the  change 
made  in  the  road  complained  of  by  said 
plaintiff,  but  were  not  Intimately  acquainted 
with  the  ground;  that  th^  had  been  inform- 
ed and  believed  that  said  change  was  made 
pursuant  to  law;  that  the  county  court  did 
not  by  any  proceeding,  such  as  condemnation 
or  purchase,  acquire  the  right  to  make  such 
change,  but  that  they  understood  that  said 
surveyor  was  having  it  done  legally  and 
properly,  by  virtue  of  his  statutory  author- 
ity; and  that,  if  he  had  exceeded  the  same, 
they  are  in  no  way  responsible  theref<Nr. 
Helmick  filed  bis  answer.  In  which  he,  amon^ 
other  things,  says  that  plaintiff  was  fully 
cognizant  of  the  advertiaing  and  selling  of 
said  road«  and  of  the  purchase  by  respondent 
of  the  making  of  the  same,  and  that  he  had 
completed  the  making  of  said  road  several 
days  before  he  was  served  with  the  order  of 
Injunction  in  the  cause.  Depositions  were 
taken  by  both  plaintiff  and  defendants,  and 
filed  in  the  cause. 

The  determination  of  the  case  depends 
upon  the  evidence  as  to  whether  at  not  the 
plaintiff  consented  that  his  land  might  be 
taken  for  the  proposed  change  in  the  public 
road.  Plaintiff  was  asked:  "Q.  State  wheth- 
er or  not  you  consented  for  the  county  court 
of  Bandolph  county,  or  Cbarles  Fisher,  or 
any  one  else  to  change  the  present  road 
through  your  land,  and  place  it  wh»«  the 
map  shows  the  'proposed  new  road.'  A.  No, 
never.  On  the  contrary,  I  told  the  county 
court  I  would  never  consent  to  it  Q.  State 
whether  or  not  the  county  court  ever  gave 
you  any  notice  that  It  proposed  to  make 
said  change.  A.  No,  sir;  never.  Q.  State 
whether  or  not  Charles  Fisher,  or  any  road 
surveyor  or  road  official  of  your  district;  ever 
gave  you  any  notice  that  they  proposed  to 
make  the  said  change.  A.  No,  sir;  they  did 
not"  He  further  testified  that  the  work  on 
the  change  was  commenced  soon  after  Feb- 
ruary 9,  1901,  and  was  "got  done  with  soon 
after  the  16th  day  of  March— anyhow  before 
the  last  of  March";  that  the  work  was  com- 
pleted on  the  25th  or  26th  of  March;  that 
Jacob  Helmick  v^as  the  contractor  who  made 
the  change;  that  the  road,  as  changed,  nms 
98  rods  through  his  land;  that  about  50  or 
58  rods  of  it  were  completed  when  Fisher 
and  Helmick  were  notified  of  said  injunc- 
tion; and  that  plaintiff,  on  the  16th  day  ot 
Biarch,  1901,  served  notice  in  writing  on 
Fisher  and  Helmick  that  he  had,  on  the  5th 
day  of  March,  1901,  obtained  from  the  Judge 
of  the  circuit  court  the  inJonctiiHi.  The  no- 
tice referred  to  is  a  part  of  the  record,  beui^ 
date  on  the  5th  day  of  March,  1901,  is  ad- 
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dressed  to  Charles  Flsber  and  Jacob  Hel- 
mlck,  and  notifies  them  that  plaintiff  had  on 
that  day  obtained  from  the  Judge  of  the  cir- 
cuit court  of  Randolph  county  an  injunction 
restraining  and  enjoining  them  and  their 
employes  from  making  the  change  in  the 
puUic  road  through  plaintiffs  land,  upon 
which  they  were  then  engaged.  The  notice 
is  signed  by  said  Wenger,  and  appears  to 
have  been  served  on  Fisher  and  Helmick  in 
person,  by  copies  thereof,  on  the  16th  day  of 
March,  1901. 

On  behalf  of  defendants,  said  Fisher  testi- 
fied that  he  was  authorized  by  the  county 
court  to  make  the  change  in  the  road  on 
Wenger*s  land  without  any  extra  expense, 
and  that  he  also  had  Wenger's  consent;  that 
Wenger  agreed  to  the  change  when  he 
bought  that  section  of  road.  It  appears 
from  the  recOTd  that  at  a  road  sale  made  by 
Fisher  on  the  4th  day  of  April,  1899,  said 
Wenger,  the  plaintiff,  bid  in  sections  2  and 
8,  said  section  2  being  the  road  running 
through  his  land.  The  specifications  of  No. 
2  state:  "This  section  has  a  change  to  be 
made  in  it  near  John  Wenger's  place,''  etc, 
••sold  to  John  Wenger."  The  bond  of  Wen- 
ger given  as  contractor  recites  that  "the 
above-bound  John  Wenger  was  on  the  4th 
day  of  April,  1899,  awarded  the  contract  for 
repairing  and  keeping  in  repair  section  2  in 
Precinct  1  of  Middle  Fork  District  and  also 
to  make  change  in  said  section  for  the  sum 
of  $17  per  year  for  the  twm  of  3  years."  It 
is  also  proved  that  at  the  time  of  this  sale 
the  said  proposed  change  had  not  been  locat- 
e(*-,  that  when  Wenger  made  his  said  con- 
tract for  section  2  he  was  not  shown  what 
the  change  was  to  be;  that  the  change  was 
not  located  by  the  road  surveyor  until  about 
the  Ist  of  June  following;  and  that  Wenger 
then  objected  to  a  change,  and  wrote  Fisher 
a  letter  objecting  to  the  work.  It  is  further 
shown  that  Wenger  did  no  work  under  his 
said  contract  or  otherwise  on  said  alteration, 
but  surrendered  his  contract,  and  that  about 
the  9th  day  of  February,  1901,  the  work  on 
the  road,  as  attempted  to  be  changed  by  the 
road  surveyor,  was  sold  to  defendant  Hel- 
mick. The  notice  under  which  said  second 
sale  was  made  recites  that  'the  undersigned, 
Charles  Fisher,  surveyor  of  roads,  will  sell 
to  the  lowest  and  best  bidder  the  construct- 
ing of  a  piece  of  public  road  near  John  Wen- 
ger's  on  the  Pickens  and  Newlon  Road,  dis- 
tance not  exceeding  %  of  a  mile.  Said 
change  was  made  by  the  Randolph  county 
court  at  its  last  regular  session,  and  ordered 
made,"  etc.  There  are  a  number  of  other 
depositions  in  the  record,  showing  the  ad- 
vantage of  the  change  to  the  public,  and  that 
when  Wenger  bought  section  2  at  the  first 
sale  it  was  fully  understood  that  a  change 
was  to  b«  made  in  the  location  of  the  road. 
The  said  contract  indicates  as  much.  But  it 
is  undisputed  that  no  change  had  then  been 
located,  or  agreed  upon  between  Wenger 
and  Fisher,  and  that  the  surveyor  did  not  go 


upon  the  land  of  Wenger  to  locate  the 
change  until  the  following  June. 

The  evidence  and  circumstances  of  tl^e 
case,  including  the  contradictory  statements 
in  the  answers,  preponderate  very  much  in 
favor  of  Wenger's  contention  that  he  at  no 
time  consented  to  the  location  of  the  change 
in  the  road  as  made  and  as  shown  by  the 
diagram  filed.  An  evasion  of  the  injunctidn 
is  sought  by  showing  that  the  order  had  not 
been  served  on  Fisher  and  Helmick  until 
after  they  had  completed  the  work  thereby 
enjoined.  It  is  proved,  and  not  disputed, 
that  they  had  notice  of  the  injunction  before 
the  work  was  much  more  than  half  done. 
Beach  on  Injunctions,  vol.  1,  i  248,  says: 
"Persons  who  have  actual  knowledge  of  the 
existence  and  effect  of  an  injunction  order 
are  bound  by  it,  though  it  is  not  personally 
served  on  them."  In  considering  the  ques- 
tion of  a  defendant's  liability  for  a  breach 
of  injunction,  it  is  to  be  borne  in  mind  that 
the  injunction  becomes  operative  from  the 
time  of  the  order  beijig  made,  and  not  from 
the  date  of  the  writ  itself,  or  from  the  time 
of  its  being  drawn  up.  The  mandate  of  the 
court  being  effectual  upon  all  parties  having 
notice  thereof,  from  the  time  it  is  given,  to 
fix  defendant's  liability  for  a  violation,  it  is 
only  necessary  to  show  that  he  was  actually 
apprised  of  the  existence  of  the  order  at  the 
time  of  committing  the  acts  constituting  the 
violation.  High  on  InJ.  vol.  2,  |  1421;  Os- 
bom  V.  Glasscock,  39  W.  Va.  761,  20  S.  B. 
702. 

It  seems  that  the  injunction  should  not 
have  been  dissolved.  Therefore  the  decree 
of  the  circuit  court  must  be  reversed,  and 
set  aside,  and  the  injunction  granted  by  the 
Judge  thereof  perpetuated  here. 


(65  w.  Va.  i) 
LAW  V.  LAW  et  al. 
(Supreme  Goort  of  Appeals  of  West  Viri^nia. 
Feb.  16,  1904.) 

BILL  OF  RBYIBW— SBTTINQ  ASIDB  DBCREB— 

AMENDMENT. 

1.  If  a  decree  hi  a  cause  has  been  procured  by 
fraud,  discoTcred  after  the  decree  is  entered  on 
the  record,  and  after  the  adjournment  of  the 
term  at  which  it  is  entered,  it  can  l>e  set  aside 
only  by  an  original  bill  in  a  new  suit,  and  can- 
not be  annulled  by  a  bill  of  review. 

2.  Where  jp  bill  of  review  is  filed  in  a  cause 
to  set  aside  certain  decrees  therein,  alleged  to 
have  been  procured  by  fraud,  and  a  demurrer 
is  sustained  to  said  bill  as  a  bill  of  review,  and 
the  plaintiff  therein  asks  leave  to  amend  the 
same,  and  have  It  taken  and  treated  as  an  orig- 
inal bill,  for  the  purpose  of  setting  aside  said 
decrees  for  fraud,  and  said  bill  can  be  so  amend- 
ed as  to  make  it  a  bill  sufficient  in  substance  for 
the  purpose  sought,  it  is  error  in  the  court  to 
refuse  to  allow  such  amendment  to  be  made 
therein,  and  to  treat  the  same^  when  so  amend- 
ed, as  an  original  bill. 

(Syllabus  by  the  Gonrt) 

Appeal  from  Circuit  Court,  Lewis  County; 
W.  6.  Bennett,  Judge. 

f  L  See  Equity,  vol.  19.  Cent.  Dig.  §  1043. 
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Bill  by  Marie  E.  Law  against  Thomas  EL 
Law  and  others.  Decree  for  defendants,  and 
plaintiff  appeals.    Reversed. 

Linn  &  Bland*  for  appellant    Geo.  O.  Oole, 

for  appellees. 

MILLER,  J.  Thomas  F.  Law,  as  admlnis- 
tsator  of  the  estate  of  F.  E.  Law,  deceased* 
instituted  In  the  circuit  court  of  Lewis  coun- 
ty his  suit  in  chancery  against  Marie  E.  Law, 
widow,  and  Adda  Law,  Thomas  F.  Law,  and 
J.  W.  O.  Law,  children  and  heirs  at  law,  of 
said  F.  E.  Law,  deceased,  and  Jos^h  Evans 
and  Howard  Neely,  trustee.  The  bill  was 
filed  at  the  June  rules,  1899.  The  object  of 
the  suit  was  to  subject  to  sale  certain  lands 
owned  by  F.  E.  Law  at  the  time  of  his 
deatb  to  the  payment  of  his  debts.  The 
indebtedness  of  the  decedent  was  ascertain- 
ed, a  gross  sum  was  decreed  to  said  widow 
in  lieu  of  her  dower  in  the  lands  of  which 
her  husband  died  seised,  and  the  said  lands 
were  sold  free  from  her  dower,  at  which 
sale  one  M.  L.  L»w  became  the  purchaser. 
At  September  rules,  1902,  Marie  E.  Law, 
widow,  filed  in  the  clerk's  office  of  the  cir- 
cuit court  of  said  county  what  she  styles 
"The  Bill  of  Review  of  Marie  E.  Law  against 
Thomas  F.  Law,  Administrator  of  F.  E.  Law, 
Deceased;  Adda  Law  and  J.  W.  O.  Law, 
Children  and  Heirs  at  Law  of  the  Said  F.  E. 
Law,  Deceased;  Joseph  Evans;  Howard 
Neely,  Trustee;  W.  W.  Brannon,  Special  Com- 
missioner; M.  L.  Law;  and  W.  O.  Law";  the 
said  Brannon  being  the  person  who  sold  said 
land  under  decree,  and  the  said  W.  O.  Law 
being  the  surety  on  the  notes  given  by  M. 
L  Law  for  the  deferred  installments  of  the 
purchase  money  for  the  land  so  sold.  The 
said  bill  of  review  avers  that  the  bill  in 
said  original  cause  was  filed  at  June  rules, 
1899,  and  that  said  cause  was  ended  at  the 
March  term,  1901;  that  in  the  original  bill 
the  plaintiff  therein  alleged  that  at  the  time 
of  said  F.  E.  Law's  death  he  was  the  owner 
in  fee  of  certain  real  estate  situate  on  the 
waters  of  Hacker's  creek,  in  the  county  of 
I^wis;  that  two  tracts  of  said  land  had  been 
conveyed  to  Howard  Neely,  trustee,  by  said 
F.  E.  Law  and  wife,  by  deed,  and,  as  it  oth- 
erwise appears,  to  secure  a  debt  which  F.  E. 
Law  owed  to  said  Evans,  and  that  Law  was 
the  owner  of  another  tract  known  as  his 
home  farm;  that  the  plaintiff  averred  that 
said  F.  B.  Law  at  the  time  of  his  death  owed 
other  debts  to  other  parties;  that  the  amount 
of  said  debts  was  unknown  to  the  plaintiff, 
but  was  not  less  than  $5,000;  that  the  plain- 
tiff further  averred  that  the  rights  of  the 
said  Evans  under  his  deed  of  trust  were 
superior  to  the  dower  right  of  the  widow  of 
said  F.  E.  Law,  by  reason  of  the  fact  that 
she  united  in  the  deed  of  trust  aforesaid;  that 
the  said  widow  would  be  entitled  to  the  in- 
terest which  the  law  would  give  her  in  the 
surplus  proceeds  of  the  sale  of  the  said  tw6 
tracts  covered  by  the  said  Evans  deed  of 
trust  but  that  she  desired  to  relinquish  any 


claim  to  such  proceeds,  or  any  part  thereof, 
on  account  of  her  dower  right  and  wished 
the  whole  net  amount  of  such  proceeds  to  be 
devoted  to  the  diacharge  of  the  debts  of  the 
said  F.  E.  Law,  so  as  to  leave,  as  far  as  pos- 
sible, the  home  farm  undisturbed,  and, 
should  the  court  be  of  opinion  that  by  reason 
of  her  relinquishment  of  her  Interest  in  such 
net  proceeds  of  sale,  her  demands  in  the  oth- 
er tract  would  be  augmented,  she  might 
thereafter  claim  the  same.  The  said  original 
bill  prayed  that  the  accounts  of  the  adminis- 
trator might  be  settled;  that  the  net  amount 
of  personal  estate  be  ascertained  and  fixed; 
that  the  debts  against  the  said  decedent  to- 
gether with  their  amounts,  and  priorities 
thereof,  be  also  ascertained  and  fixed,  accord- 
ing to  law,  both  as  to  the  personal  and  real 
estate;  that  the  said  two  tracts  of  land  de- 
scribed in  the  £jvans  deed  of  trust  after  the 
application  of  the  personal  estate  to  the  in- 
debtedness, be  subjected  to  sale  in  satisfac- 
tion of  the  debts;  and  that  such  portion  of 
the  other  farm  as  might  be  necessary,  and  as 
would  be  least  injurious  to  the  said  widow 
and  heirs,  be  also  subjected  to  sale  in  satis- 
faction of  the  balance  of  said  indebtedness. 
The  bill  of  review  further  avers  that  in  said 
original  suit  George  Woofter  was,  at  the 
rules,  appointed  guardian  ad  litem  for  the 
said  defendant  J.  W.  O.  Law,  who  was  a 
minor;  that  said  minor,  by  his  said  guardian 
ad  litem,  filed  an  answer  to  the  original  bill; 
and  that  on  the  28th  day  of  June,  1899,  a  de- 
cree of  reference  was  entered  in  said  cause, 
in  which  decree  it  is  recited  that  the  "adult 
defendants  appeared  and  demurred  to  the  bill, 
in  which  demurrer  the  plaintiff  joined,  and  the 
court  having  considered  the  questions  arising 
on  said  demurrer,  overruled  the  same.  There- 
upon the  said  demurring  defendants  waived 
their  right  to  answer  the  bill.  And  the  cause 
came  on  to  be  heard  upon  the  bill  taken  for 
confessed  against  said  adult  defendants,  ex- 
hibits, answer  of  said  infant  defendant  by 
his  guardian  ad  litem,  process,  and  was 
argued  by  counsel."  On  consideration  of  all 
of  which  the  said  cause  was  referred  to  W.  J. 
Smith,  commissioner,  who  was  directed  to 
ascertain  and  report  certain  matters  specified 
in  the  decree.  It  is  further  averred  that  on 
the  17th  day  of  October,  1899,  a  further  de- 
cree was  pronounced  in  said  cause,  the  same 
having  been  on  that  day  heard  upon  the  pa- 
pers read  on  a  former  hearing,  former  or- 
ders and  decrees,  and  upon  the  report  of 
Commissioner  W.  J.  Smith,  filed  on  the  Htb 
day  of  October,  1899,  "upon  the  waiver  of 
notice  from  said  commissioner,  by  W.  W. 
Brannon,  the  only  attorney  of  record,  to 
which  report  there  was  no  exceptions."  and 
thereupon  the  estate  of  F.  E.  Law  was  de- 
creed to  pay  to  its  creditors  the  several  sums 
therein  mentioned;  and  it  was  ascertained 
by  said  decree  that  the  age  of  the  widow  of 
said  F.  B.  Law  was  51  years.  It  was  also 
adjudged,  ordered,  and  decreed  thereby 
that  W.  W.  Brannon,  special  commissioner. 
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BboQid  sell  the  two  tracts  of  land  tbereln 
mentioned  In  the  manner  and  upon  the  terms 
9pe€ified,  unless  the  debts.  Interest  thereon, 
and  costs  decreed  against  the  said  estate 
should  be  paid  within  30  days.  It  was  fur- 
ther decreed  that  both  of  the  said  tracts  of 
land  should,  be  sold  free  from  the  dower  of 
said  widow,  and  that,  on  her  motion,  she 
mlRht  look  to  any  surplus  proceeds  of  the 
sale  of  the  said  tract  of  115  acres  over  and 
above  the  Bvans  debt  and  interest,  and  to 
the  entire  proceeds  of  the  sale  of  the  other 
tract  of  106  acres  (the  home  farm)  for  a 
gross  sum,  in  lieu  of  her  dower,  to  be  fixed 
upon  the  incoming  of  the  report  of  sale.  The 
bill  of  reriew  further  shows  that  a  sale  of 
said  lands  was  afterwards  made  to  said  M. 
P.  Law;  that  W.  O.  Law  signed  the  pur^ 
chase-money  notes  given  therefor,  as  surety; 
that  by  decree  made  and  entered  in  said 
cause  on  the  25th  day  of  June,  1901,  said 
sale  was  confirmed;  that  the  cause  was  then 
referred  to  a  commissioner  to  ascertain  and 
report  the  gross  sum,  in  lieu  of  dower,  to 
which  said  Marie  B.  Law  was  entitled  out  of 
the  proceeds  of  the  sale  of  each  of  said  tracts 
of  land;  that  by  decree  made  and  entered  in 
said  cause  on  the  29th  day  of  October,  1901, 
it  was  "adjudged,  ordered,  and  decreed  that 
the  said  Marie  B.  Law  is  entitled  to  the  sum 
of  $702.88,  as  a  gross  sum  in  lieu  of  her 
dorwer,  from  the  proceeds  of  the  sale  of  the 
tract  of  one  hundred  and  five  acres  of  land 
theretofore  sold  under  decree  herein." 

Plaintiff  in  said  bill  of  review  alleges  that 
she  is  aggrieved  hy  the  said  decrees  of  Oc- 
tober 17,  1899,  and  October  29,  1901,  respec- 
tively; that  she  ought  not  to  be  bound  by 
either  of  them;  that  both  of  said  decrees  are 
erroneous,  and  should  be  reversed;  and,  for 
assignment  of  error  therein,  she  further  al- 
leges that  said  decrees  show  upon  their  face 
that  said  cause  in  which  the  same  were  pro- 
nounced was  heard  upon  the  plaintiff's  bill 
therein  taken  for  confessed  as  to  her  and  the 
other  adult  defendants  thereto;  that  she  was 
not  represented  by  counsel  therein,  and  that 
no  one  had  authority  to  bind  her.  She  avera 
that,  although  it  appeara  that  she  demurred 
to  the  bill,  as  a  matter  of  fact  that  state- 
ment Is  untrue,  and  that  such  appearance  on 
her  behalf  was  unauthorized  and  fraudulent, 
and  that  she  is  not  bound  by  the  allegation 
In  the  plaintiff's  bill  that  she  was  willing  to 
accept  a  gross  sum  In  lieu  of  her  dower. 
She  charges,  upon  information  and  belief, 
that  W.  W.  Brannon,  Esq.,  was  the  only 
Attorney  of  racord  in  the  said  cause,  and 
that  he  was  counsel  for  the  plaintiff  therein, 
she  being  a  defendant,  as  hereinbefore  shown. 
It  is  admitted  in  the  briefs  that  said  Brannon 
filed  said  demurrer  and  made  said  appear- 
ance on  her  behalf.  She  further  alleges  that 
she  never  at  any  time  employed  said  Bran- 
non to  represent  her  in  said  cause,  and  never 
authorized  any  other  person  to  employ  him 
for  her.  Plaintiff  charges,  upon  Information 
and  belief,  that  the  defendant  M.  L.  Law, 


who  afterwards  became  the  pordiaser  of 
said  land,  procured  said  Brannon  to  appear 
for  her  as  attorney  in  said  cause  the  said  M. 
L.  Law,  having  represented  to  Brannon  that 
plaintiff  desired  him  to  represent  her  as  her 
counsel;  'that  said  M.  L.  Law  conspired 
against  her  for  the  purpose  of  having  the  said 
property  sold  free  from  her  dower  right 
therein,  and  in  order  that  he  might  be  in 
position  to  purchase  the  same  free  from  her 
claim  of  dower  therein;  that  Law  misrepre- 
sented the  true  situation  to  said  Brannon, 
imposed  upon  him,  and  made  him  the  victim 
of  false  representatloa  and  fraud.  She  also 
avera  that  dower  in  said  lands  was  not  as- 
signed to  her  in  kind  before  said  decree  of 
sale,  and  that  she  at  no  time  elected  to  take 
the  value  of  her  dower  in  said  tract  of  105 
acres  in  money;  that  thero  is  nothing  In  the 
record  of  the  said  cause  showing  an  election 
made  by  her  to  accept  a  sum  of  money  in 
lieu  of  dower;  that  she  has  never  accepted 
the  said  gross  sum  decraed  to  her;  and  she 
charges  that  it  was  error  to  decree  to  her 
said  sum  in  lieu  of  her  right  to  dower  in  said 
105  acres.  The  bill  prays  that  said  decrees 
of  October  17,  1899,  and  October  29,  1901, 
respectively,  be  reviewed  and  altered  to  the 
extent  of  decreeing  to  her,  as  the  widow 
of  F.  E.  Law,  deceased,  dower  in  kind  in  the 
said  tract  of  105  acres  of  land.  Instead  of  the 
value  of  such  dower  in  money;  that  all  prop- 
er ordera  and  decrees  in  respect  to  said  dower 
be  entered;  and  for  general  relief.  To  this 
bill  of  review  the  defendant  M.  L.  Law  on 
the  28th  day  of  October,  1902,  filed  his  de- 
murrer, assigning  therein  several  reasons 
why  the  same  should  be  sustained.  No  ap- 
pearance of  any  kind  was  made  to  said  bill 
by  any  of  the  other  defendants  thereto.  On 
consideration  thereof,  the  court  sustained  tlie 
demurrer.  Thereupon  the  plaintiff  asked 
leave  to  amend  her  said  bill  by  inserting 
therein,  on  the  seventh  page  thereof,  after 
the  words  "was  unauthorized  and  fraudu- 
lent," the  following:  "She  avera  that  no  pro- 
cess in  said  cause  was  ever  served  upon  her, 
and  the  decrees  so  obtained  were  without 
process  as  to  her,  and  without  her  knowl- 
edge or  consent;"  and  also  by  inserting  in 
the  prayer  of  the  bill  the  following:  "And 
if  the  relief  herein  prayed  for  cannot  be 
granted  upon  this  bill,  treated  as  a  bill  of 
review,  that  the  same  be  treated  and  held  as 
an  original  bill  for  relief  upon  the  facts  here- 
in alleged;"  to  which  amendments  the  de- 
fendant M.  L.  Law  objected,  and  the  court 
sustained  the  objection,  refused  to  allow  said 
amendments,  and  dismissed  the  bill,  at  the 
costs  of  the  plaintiff,  but  without  prejudice 
to  the  right  of  plaintiff  to  file  an  original  bill, 
to  impeach  the  decrees  complained  of,  for 
fraud.  Plaintiff,  Marie  E.  Law,  was  granted 
an  appeal  from  that  decree,  and  complains 
that  the  circuit  court  erred  in  sustaining 
said  demurrer,  and  in  refusing  to  allow  said 
proposed  amendments. 
The  decrees  complained  of  are  based  upon 
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the  bill  taken  for  confessed  as  against  Marie 
E.  Law  and  her  adult  codefendants.  The  bill 
of  review  Is  not  for  newly  discovered  evi- 
dence. It  would  not  lie  for  that  cause  to  a 
decree  taken  pro  confesso.  Oamden  v.  Fer- 
rell,  50  W.  Va.  119,  40  S.  E.  368;  Hogg's  Eq. 
Proc.  vol.  1,  §  210.  If  the  present  bill  can  be 
maintained  for  any  reason,  it  must  be  on  the 
ground  that  there  is  error  of  law  apparent 
on  the  face  of  the  said  decrees,  such  as  ap- 
pear in  the  decrees  themselves,  the  opinion 
of  the  court,  or  from  the  pleadings  In  the 
cause,  and  exhibits  filed  therewith,  or  from 
such  error  as  arises  from  facts,  either  ad- 
mitted by  the  pleadings,  or  stated  as  facta 
settled,  declared,  or  allowed  by  the  decree. 
Neither  the  depositions  nor  the  other  evidence 
In  the  cause  can  be  looked  to,  to  show  error. 
Dunn's  Ex'rs  v.  Renick,  40  W.  Va.  349,  22  S. 
E.  66;  Hogg's  Eq.  Proc,  supra,  §  211. 

What  errors  of  law  are  apparent  on  the 
face  of  the  decrees?  The  court  had  Jurisdic- 
tion of  the  subject-matter  of  the  suit  In 
which  the  said  decrees  were  made  and  enter- 
ed. Code  1899,  c.  86»  §  7.  Process  had  been 
issued  therein,  but  whether  or  not  service 
thereof  had  been  made  upon  the  defendants, 
or  any  of  them,  the  record  does  not  state. 
The  infant  defendant  answered  the  bill  by 
guardian  ad  litem,  and,  as  recited  in  the  rec- 
ord, 'the  adult  defendants  appeared  and  de- 
murred to  the  bin,  in  which  demurrer  the 
plaintiff  joined;  and  the  court,  having  con- 
sidered the  questions  arising  on  said  demur- 
rer, overruled  the  same.  Thereupon  the  said 
demurring  defendants  waived  their  right  to 
answer  the  said  bill.  And  the  cause  came  on 
to  be  heard  upon  the  bill  taken  for  confessed 
against  said  adult  defendants,  exhibits,  an- 
swer of  said  Infant  defendant  by  his  guard- 
'  laii  ad  litem,  and  process,  and  was  argued 
by  counsel."  As  shown  by  the  face  of  the 
record^  the  court  also  had  jurisdiction  of  the 
parties  to  the  suit  Upon  examination,  we 
find  no  error  of  law  on  the  face  of  the  record. 
The  decrees  are  such  as  are  warranted  by 
the  pleadings  and  the  facts  admitted  therein. 
In  State  v.  Vest,  21  W.  Va.  796,  it  Is  held  that 
"a  record  imports  such  absolute  verity,  that 
no  person  against  whom  It  is  pronounced  will 
be  permitted  to  aver  or  prove  anything 
against  It."  Judge  Green,  who  delivered  the 
opinion  of  the  court  In  that  case,  says  upon 
that  point:  *1t  Is  certainly  a  rule  invariably 
recognized  by  the  courts  that  a  record  im- 
ports such  absolute  verity,  that  no  person 
against  whom  it  is  pronounced  will  be  per- 
mitted to  aver  or  prove  anything  against  It 
This  rule  is  well  established,  and  we  now 
here  refer  to  but  a  few  of  the  many  cases  In 
which  this  doctrine  has  been  held.  See  Rex 
V.  Carlile,  2  Bams.  &  Ad.  971;  23  Eng.  Ch. 
R.  226;  Braden  v.  Reitzenberger,  18  W.  Va. 
286;  Cterper  v.  McDowell,  5  Grat  212,  220; 
Harklns  v.  Forsjrth.  11  Leigh,  294;  Taliaferro 
V.  Pryor,  12  Grat  277;  Vaughn  etal.  v.  Com- 
monwealth, 17  Grat  386;  Quinn  et  al.  v. 
Commonwealth,   20   Grat   188.     Whatever, 


therefore,  on  the  face  of  a  book  of  record,  has 
been  duly  authenticated  by  the  signature  of 
the  Judge,  must  be  held  to  be  an  absolute  ver-. 
ity,  and  it  cannot  be  contradicted;  and  so, 
also,  any  paper  actually  referred  to  on  the 
record  book  as  filed  or  as  constituting  a  part 
of  the  record  is  to  be  regarded  as  a  part  of 
the  record,  and  is  as  much  a  verity  as  if  It 
had  been  spread  out  at  length  as  a  part  of  the 
record."  But  in  Sprlngston  v.  Morris,  47  W. 
Va.  50,  34  8.  E.  766,  It  is  also  held  that  the 
recitals  of  a  decree  which  is  directly  attack- 
ed for  fraud  are  not  presumed  to  be  absolute 
verities,  but  are  subject  to  impeachment 
Judge  Dent,  speaking  for  the  court,  says: 
'l>efendants  insist  that  the  plaintiffs  have 
no  right  to  question  the  recitals  of  the  de- 
cree confirming  the  sale.  State  v.  Vest,  21 
W.  Va.  796.  This  is  not  the  rule  where  a  de- 
cree is  directly  Impeached  for  fraud  or  sur- 
prise in  its  procurement  It  may  be  an  abso- 
lute verity  as  to  what  occurred  In  court  and 
was  there  recorded,  but  not  as  to  the  re- 
citals therein  contained  as  to  what  occurred 
other  than  in  the  presence  of  the  court  at  the 
time  of  the  entry  of  the  decree.  Black, 
Judgm.  I  2^.  If  such  rule  were  to  be  held 
good  in  all  cases,  no  decree  could  be  Im- 
peached for  fraud  or  surprise,  and  yet  such 
is  ordinary  equity  jurisdiction.  Bart.  Ob. 
Prac.  (2d  Ed.)  p.  84L  The  doctrine  of  the 
absolute  verity  of  the  record  must  always 
yield  to  that  higher  equitable  doctrine  that 
fraud  vitiates  all  things.  'It  is  the  just  and 
proper  pride  of  our  mature  system  of  equity 
jurisprudence  that  fraud  vitiates  erery 
transaction;  and,  however  men  may  sunxnind 
It  with  forms,  solemn  Instruments,  proceed- 
ings conforming  to  all  the  details  required  In 
the  laws,  or  even  by  the  formal  judgment  of 
courts,  a  court  of  equity  will  disregard  them 
all.  If  necessary,  that  justice  and  equity  may 
prevail.'  Warner  v.  Blakeman,  •43  N.  Y.  607; 
Freem.  Judgm.  |  489.  The  proper  way  in 
which  to  attack  such  decree,  when  the  ob- 
ject is  merely  to  set  aside  the  decree^  and 
then  permit  the  original  suit  to  continue  to 
final  hearing,  is  by  an  original  bill  In  the  na- 
ture of  a  bill  of  review.  Manlon  v.  Fahy,  11 
W.  Va.  482." 

Therefore  the  demurrer  to  plaintUTs  hUl, 
treated  as  a  bill  of  review— there  being  no 
error  of  law  apparent  on  the  face  of  the  rec- 
ord—was properly  sustained.  Plaintiff,  how- 
ever, asked  leave  to  amend  her  bill,  as  h^e- 
inbefore  stated.  Such  amendments  would 
not  contradict  any  recitals  In  the  record.  It 
does  appear  that  the  cause  was  heard  upon 
process,  but  it  is  not  stated  that  the  process 
had  been  served.  If  the  proposed  allega- 
tions be  true,  the  plaintiff  had  the  right  to 
aver  and  prove  them  In  some  appropriate 
proceeding.  The  learned  judge  who  decided 
the  case  evidently  thought  that  plaintiff  had 
the  right  to  maintain  an  original  bill  for  tiia 
purpose  of  impeaching  the  decrees  complain- 
ed of,  for  fraud.  Such  seems  to  have  been 
the  opinion  of  this  court  in  the  case  of  Man- 
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loo  T.  Fahy,  11  W.  Va.  491.  It  is  there  said: 
*'If  a  decree  has  been  procured  by  frand, 
discovered  after  the  decree  is  entered,  bat 
before  it  is  enrolled,  the  proper  mode  of  cor- 
recting it,  by  the  English  practice,  is  neither 
by  a  petition  for  a  rehearing,  nor  by  a  sup- 
plemental bill,  in  the  natnre  of  a  bill  of  re- 
Tlew,  but  the  correction  must  be  asked  by 
an  original  bill  in  the  nature  of  a  bill  of  re- 
view. See  Mussell  v.  Morgan,  3  Bro.  Gh.  R. 
74  79.  Such  a  bill  is  not  a  continuance  of 
the  former  suit,  as  a  supplemental  bUl  in  the 
nature  of  a  bill  of  review  is,  but  it  is  a  new 
suit;  and,  like  any  other  original  bill,  it  may 
be  filed  without  the  leave  of  the  court  Aft- 
er the  decree  has  been  enrolled,  no  matter 
what  may  be  the  character  of  the  decree— 
whether  it.be  an  interlocutory  decree,  in  the 
sense  in  which  we  use  the  term,  or  a  final 
decree—It  can,  according  to  the  English  prac- 
tice, be  modified  or  annulled  by  the  court 
who  pronounced  the  decree  only  by  bill  of 
review,  which  may  be  filed  for  error  of  law 
apparent  on  the  face  of  the  record,  or  be- 
cause of  newly  discovered  matter.  If,  how- 
ever, this  enrolled  decree  was  procured  by 
fraud,  it  can  only  be  set  aside  by  an  original 
bill  in  a  new  suit,  and  cannot  be  annulled 
by  a  bill  of  review.  Mussell  v.  Morgan,  3 
Bro.  Oh.  R.  74."  Plaintiff  asked  the  court 
not  only  to  allow  her  to  amend  her  bill,  but 
also  to  then  treat  it  as  and  for  an  original 
bill  for  relief  upon  the  facts  therein  alleged. 
When  amended,  the  bill  would  have  been,  in 
effect,  an  original  bill  for  the  proposed  pur- 
pose of  setting  aside  the  decrees  for  fraud. 

The  plaintiff  may,  of  right,  amend  his  dec- 
laration or  bill  at  any  time  before  appear- 
ance of  the  defendant,  or  after  such  appear- 
ance, if  substantial  Justice  will  be  promoted 
thereby.  Code  1899,  c  125,  §  12.  Plaintiff 
had  filed  her  bill  in  the  clerk's  office  at  rules. 
Defendant  M.  F.  Law  appeared  in  court  and 
interposed  his  demurrer  thereto  as  a  bill  of 
review.  If  insufficient  or  improper  as  such 
bill  of  review,  but  sufficient,  or  capable  of 
being  made  so  by  proper  amendment,  for  the 
object  sought,  it  was  error  in  the  court  to 
refuse  such  amendment,  and  it  was  also  er- 
ror to  dismiss  the  bill.  In  Sturm  v.  Flem- 
ing, 22  W.  Va.  404,  it  is  said:  *'The  name 
and  form  are  immaterial.  Substance  is  all 
that  is  required.  In  Virginia  the. practice  of 
courts  of  equity,  which  is  the  rule  of  prac- 
tice in  this  state,  allows  the  greatest  liber- 
ality with  respect  to  pleadings."  In  Rlggs 
v.  Armstrong,  23  W.  Va.  760,  it  is  held:  "It 
Is  the  disposition  of  courts  of  equity  to  re- 
gard substance,  rather  than  mere  form; 
hence  in  this  case  a  bill  was  filed  as  a  cross- 
bill which  could  not  be  sustained  as  such, 
but,  having  all  the  elements  of  an  original 
bill,  was  held  to  be  sufficient  as  an  original 
bill,  and  treated  as  such."  Skaggs  v.  Mann, 
46  W.  Va.  209,  219,  33  S.  E.  110;  Ounning- 
liain  V.  Hedrick,  23  W.  Va.  579. 

If,  then,  the  remedy  in  such  case  is  by  an 
original  bill,  and  the  bill  of  review  filed  in 


this  cause  could  have  been  properly  amend- 
ed, and  then  treated  as  an  original  bill  for 
the  purposes  sought,  it  is  plain  that  the  court 
should  have  permitted  the  amendments,  and 
then  treated  the  bill,  so  amended,  as  an  orig- 
inal bill,  without  dismissing  the  plaintiff,  to 
do  again  what  she  had  done,  and  then  and 
there  proposed  to  do.  The  bill  should  have 
been  amended  and  remanded  to  rules,  to 
have  been  there  properly  matured  for  hear- 
ing. 

Appellant,  in  her  bill,  and  her  counsel  in 
his  brief,  fully  acquit  and  exonerate  W.  W. 
Brannon,  the  attorney  who  assumed  to  act 
for  her  in  the  circuit  court,  from  intentional 
wrong  in  the  premises;  but  this  disavowal 
on  their  part  is  in  no  way  to  be  taken  or 
treated  as  a  waiver  of  any  of  the  legal  rights 
of  appellant  in  the  cause. 

For  the  reasons  stated,  we  are  of  <^inion 
that  there  is  error  in  the  said  decree  of  Octo- 
ber 28,  1902.  We  therefore  reverse  and  set 
the  same  aside,  and  remand  the  cause  to  the 
circuit  court  of  Lewis  county,  to  be  therein 
further  proceeded  with  according  to  the 
views  herein  expressed,  and  further  in  ac- 
cordance with  the  rules  and  principles  gov- 
erning courts'  of  equity. 

(W  w.  Va.  4$) 

TIBBS  V.  ZIBKLE  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  16, 1904.) 

POWER    OP    ATTORNEY— CONSTRUCTION— SALE 
OF  LAND-OPTION— RIGHTS  OF  PAR- 
TIBS— REVOCATION. 

1.  The  written  power  to  sell  land  does  not  1d- 
clude  the  power  to  option,  unless  so  expressed. 

2.  An  option  not  authorized  by  a  written  pow- 
er to  sell  18  not  binding  on  the  landowners  or  a 
co-agent  under  such  power  to  sell,  without  ex- 
press ratification. 

8.  A  co-agent  under  a  power  to  sell  is  not 
bound  by  an  unattthorized  option  not  given  or 
ratified  by  himself,  and,  if  he  purchase  the  land 
for  hhnself,  he  cannot  be  held  as  a  trustee  for 
the  claimant  under  such  option. 

4.  An  option  given  for  a  valoable  money  con- 
sideration cannot  be  revoked  until  the  time 
limit  therein  has  expired.  If  snch  option  is 
without  consideration,  it  may  be  withdrawn  or 
revoked  at  any  time  before  acceptance. 

5.  An  option  given  without  authority,  while 
not  biudiug  on  the  landowners  who  did  not  au- 
thorize or  ratify  it,  is  binding  and  enforceable 
against  the  optionor  whose  land  is  included 
therein. 

6.  A  person  who  has  taken  an  option  upon 
land,  but  has  not  paid  the  purchase  money  in 
full,  is  not  a  purchaser  for  value  without  no- 
tice. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Barbour  Coun- 
ty; John  Homer  Holt,  Judge. 

Bill  by  R.  B.  Tibbs  against  A.  D.  Zirkle 
and  others.  Decree  for  defendants,  and 
plaintlfT  appeals.    Reversed  in  part 

Ice  &  Ice  and  W.  S.  Meredith,  for  appel- 
lant. W.  T.  George  and  E.  D.  Talbott,  for 
appellees. 

f  L  8«e  Brokers,  toI.  8»  C«nt  Dig.  S  IS. 
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DENT,  J.  This  is  a  suit  for  specific  per- 
formance instituted  in  the  circuit  court  of 
Barbour  county  by  R.  B.  Tibbs,  plaintifT, 
against  A.  D.  ZIrkle  et  al.,  in  wMch  the 
circuit  court  decreed  specific  performance 
agaiDst  A.  D.  Zirkle  individually,  but  refused 
it  against  N.  G.  Keim  and  the  other  defend- 
ants.   The  plaintiff  appeals. 

The  suit  is  founded  on  the  following  option- 
al contract: 

"This  agreement  witnesseth:  That  A.  D. 
Zirkle,  attorney  in  fact,  party  of  the  first 
part,  for  and  in  consideration  of  the  sum  of 
one  dollar,  the  receipt  of  which  is  hereby  ac- 
knowledged, do  hereby  sell  and  convey  to  R. 
0.  Dunnington  &  Co.,  party  of  the  second 
part,  heirs  and  assigns,  the  right  to  purchase 
all  the  coal  except  from  one  to  ttiree  acres 
of  each  of  the  sixteen  farms  hereby  repre- 
sented in  and  under  that  certain  tract  of  land 
in  Valley  District,  Barbour  County,'  W.  Va., 
bounded  by  lands  of  N.  T.  Arnold,  on  East, 
North  by  P.  MonaJhon  and  O'Brien  tract,  on 
West  by  Middle  Fork  River,  on  the  South  by 
Middle  Fork  River  and  N.  T.  Arnold,  and 
containing  eighteen  hundred  acres,  more  or 
less,  together  with  the  right  to  mine  and  re- 
move every  part  of  the  same  without  being 
required  to  provide  for  the  support  of  overly- 
ing strata  or  surface,  and  without  being  lia- 
ble for  any  injury  to  the  same  or  to  any- 
thing therein  or  thereon  by  reason  thereof 
and  with  all  reasonable  privileges  for  venti- 
lating, pumping  and  draining  the  mines,  to- 
gether with  the  free  and  uninterrupted  right 
of  way  into  and  through  said  lands  and  to 
build,  keep  and  maintain  roads  and  ways  in 
and  through  said  mines  for  ever,  for  the 
transportation  of  said  coal,  etc.,  and  of  coal 
and  other  things  necessary  for  mining  pur- 
poses from  and  to  other  lands. 

"For  which  the  parties  of  the  second  part, 
their  heirs  or  assigns,  shall  pay  eighteen  dol- 
lars per  acre  for  each  and  every  acre  of  coal, 
no  allowance  being  made  for  outcrop,  as  fol- 
lows: Eighteen  hundred  dollars  within  sixty 
days  after  this  date,  the  balance  on  or  be- 
fore the  8rd  day  of  May,  1903,  and  it  is 
agreed  that  said  second  party  shall  pay  ex- 
penses of  survey,  abstracting  of  titles,  &c., 
and  further  the  party  of  the  first  part  re- 
serves the  right  to  bore  through  said  coal  for 
oil  and  gas  and  to  market  same  without  be- 
ing liable  for  damage. 

"A  good  deed,  clear  of  all  encumbrances, 
with  a  general  warranty,  to  be  made  to  said 
second  parties,  heirs  or  assigns,  when  so 
notified  by  said  second  party. 

"It  is  expressly  understood  and  agreed  that 
if  the  said  coal  is  not  accepted  and  paid  for 
by  the  party  of  the  second  part  heirs  or  as- 
signs, on  or  before  the  3rd  day  of  May,  1003, 
this  agreement  may  be  considered  rescinded 
and  neither  party  shall  be  bound  thereby. 
And  it  Is  agreed  that  if  the  said  1,800  dol- 
lars is  not  paid  on  or  before  the  3rd  day  of 
March,  1903,  this  contract  Is  null  and  void, 
Cnrther,  if  said  payment  is  made  and  the 


balance  $17.00  dollars  per  acre  not  paid  <m 
or  before  the  3rd  day  of  May,  1903,  fehis  con- 
tract is  null  and  void  and  said  payment  is  a 
forfeiture. 

"In  witness  whereof,  the  said  parties  have 
hereto  set  their  hands  and  seals  this  3rd  day 
of  January,  A.  D.  1903. 

"Signed,  sealed  and  delivered  in  the  pres- 
ence of  A.  D.  Zirkle,  Attorney  in  Fact  [L.  8.] 

"Attest:    C.  Morris." 

This  option  was  assigned  to  the  plaintiff, 
who  claims  he  fully  conformed  to  all  the 
stipulations  thereof.  The  option  is  claimed 
to  have  been  executed  by  virtue  of  the  fol- 
lowing power  of  attorney: 

"Be  it  remembered  that  we  the  undersign- 
ed hereby  appoint  A.  D.  Zirkle  to  sell  our  coal 
except  enough  for  domestic  use  and  hereby 
give  him  power  of  attorney  to  make  said  sale 
not  to  sell  for  less  than  $15.00  per  acre  and 
give  him  full  control  of  said  sale,  and  we 
agree  to  abide  by  the  said  sale  that  he  may 
make,  and  we  further  agree  to  let  him  man- 
age the  sale  and  have  the  power  to  make 
said  sale  as  long  as  he  thinks  there  is  a 
chance  to  sell  and  we  further  agree  to  pay 
the  said  A.  D.  Zirkle  reasonable  compensa- 
tion for  his  time  and  his  expenses  for  mak- 
ing sale  as  aforesaid  if  he  make  said  sale, 
but  if  he  fail  to  make  the  said  sale  no  com- 
pensation is  to  be  paid  the  said  A.  D.  Zirkle 
for  his  time  and  expenses  except  agreed  npon 
by  the  majority  of  the  undersigned  and  we 
further  agree  to  give  him  all  the  time  neces- 
sary to  make  tests  or  opening  and  also  not 
to  Interfere  with  any  sale  that  may  be  pend- 
ing if  he  thinks  there  is  a  chance  to  sell. 

"Witness  our  hand  this  the  14th  day  of  Sep- 
tember, 1900.  Jacob  Zirkle,  400  A.  Patrick 
McGinnIs,  156  A.  Bridget  Caughlhi,  102  A. 
H.  W.  Goss,  110  A.  D.  T.  Goss,  45  A.  Lewis 
Zirkle,  200  A.  N.  Rohrbaugh,  70  A.  B.  F. 
Wiseman,  180  A.  G.  G.  Wiseman,  20  A.  Va- 
leria Wilson,  50  A.  A.  B.  Wilson,  150  A.  M. 
E.  Gower,  60  A.  A.  D.  Zirkle,  100  A.  J.  D. 
Zirkle,  110  A." 

The  defendant  Keim  between  the  22d  of 
January,  1903,  and  the  10th  of  February, 
1903,  took  options  on  the  coal  of  A.  D.  Zir- 
kle, Lewis  Ztarkle,  Nathan  Rohrbaugh,  Henry 
W.  Goss,  A.  B.  Wilson,  B.  F.  Wiseman,  Anna 
Goss,  Jacob  Zirkle,  Margaret  B.  Grower,  J.  D. 
Zirkle,  G.  0.  Wiseman,  and  Valeria  Wilson, 
and'  paid  a  down  payment  on  the  pnxchase 
money  to  each,  which  was  forfeitable.  None 
of  Keim's  optioners  had  actual  notice  of  the 
plaintiff's  option  prior  to  the  date  of  Keim's 
options.  While  Zirkle,  whose  deposition  alone 
is  taken  in  behalf  of  defendant  Keim«  testi- 
fies that  Keim  did  not  have  notice  of  such 
option,  he  admits  that  there  was  a  contract 
between  himself  and  Keim  at  the  time  the 
option  was  taken  by  which  Keim  was  inter- 
ested in  such  option,  and,  if  the  same  matur- 
ed into  a  sale,  he  (Keim)  was  entitled  to 
share  equally  with  Zirkle  in  the  pmflts  of 
the  sale,  and  about  the  time  and  Just  previ- 
ous to  the  taking  of  the  options  by  Keim, 
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wltb  ZlrUe*8  assistance,  Zirkle  endeavored  to 
get  the  optlonors  to  abandon  their  options; 
thus  plainly  showing  that  Zirkle  was  working 
in  Keim's  Interest,  and,  no  doubt,  with  the 
full  knowledge  and  approval  of  Keim. 

So  the  important  questions  in  this  case  are 
narrowed  down  to  two:  First.  Did  Zirkle's 
power  of  attorney  authorize  him  to  execute 
tbe  plaintiff's  options?  Second.  Did  Keim 
occupy  such  a  relation  toward  the  plaintiff  as 
prevented  him  from  taking  advantage  of  Zir- 
k]e*s  lack  of  authority  to  execute  such  option? 

If  it  had  been  shown  that  Keim  had  done 
anything  to  ratify  or  approve  of  the  Zirkle 
option,  or  that  Zirkle  was  interested  in 
Keim's  options,  a  different  case  would  have 
been  presented.  But  there  is  no  evidence, 
other  than  susfpiclous  circumstances  directly 
opposed  by  Zirkle's  evidence,  tending  to 
prove  Zirkle's  interest  in  Keim's  options, 
while  the  fact  that  Keim  took  these  options 
shows  that  he  did  not  approve  or  ratify 
Zirkle's  option.  If  Zirkle  had  authority  un- 
der his  power  of  attorney  to  execute  the  op- 
tion, Keim,  under  his  contract  with  Zirkle, 
by  which  he  was  to  have  an  equal  interest 
in  such  power  of  attorney,  would  have  been 
equally  bound  with  Zirkle  by  such  option,  as 
they  would  have  been  mutually  interested 
therein.  But  if  Zirkle  exceeded  his  authority 
in  the  execution  of  such  option,  then  Keim 
would  be  no  more  bound  thereby  than  the 
landowners,  and  this  could  only  be  by  ratlfl- 
cation  thereof.  The  landowners  stand  indif- 
ferent in  this  suit,  and  their  failure  to  an- 
swer the  bill  and  deny  its  allegations  might 
be  deemed  a  willingness  on  their  part  to 
ratify  the  plaintiff's  option,  but  this  they 
could  not  do  without  Keim's  consent  after 
the  execution  of  his  options.  We  cannot  hold 
otherwise  than  that  Zirkle  exceeded  his  au- 
thority under  his  tower  of  attorney  in  ex- 
ecuting plaintiff's  option,  for  he  was  only 
authorized  to  make  sale,  while  an  option  is 
not  a  sale,  although  it  may  eventuate  in  a 
sale.  For  the  time  being  it  prevents  a  sale. 
It  matters  not  what  the  event  thereof  may 
be;  and,  if  Zirkle  had  authority  to  give  an 
<)ption  for  three  months^  he  had  the  right  to 
extend  such  option  for  three  years,  and  in 
this  manner  he  might  indefinitely  tie  up  the 
property,  and  prevent,  Instead  of  securing,  a 
sale  thereof.  This  certainly  was  not  had  in 
view  by  the  landowners  when  they  authorized 
Zirkle  to  make  sale  for  them.  Those  dealing 
with  Zirkle  must  take  notice  of  the  extent 
of  his  power.  1  Am.  &  Bn.  En.  Law  (2d 
Bd.)  1010;  Field  v.  Small,  17  Colo.  386,  80 
Pac,  1084;  Dyer  T.  Duffy,  80  W.  Va.  148,  19 
8.  E.  540,  24  L.  R.  A.  839.  Zirkle's  option 
being  without  authority,  neither  Keim  nor 
the  landowners  were  bound  by  it  and,  with- 
out waiting  to  see  whether  it  would  result  in 
«  sale,  they  had  the  right  to  repudiate  it, 
and  enter  into  any  other  arrangement,  either 
between  themselves  or  others,  for  the  option 
or  sale  of  their  coal.  Keim  held  no  confiden- 
tial relation  whatever  towards  the  plaintiff, 


In  so  far  as  the  unauthorized  option  was  con- 
cerned. It  would  have  been  otherwise,  had 
Zirkle  made  a  sale,  instead  of  giving  an  op- 
tion, as  Keim  would  have  been  bound  there- 
by by  reason  of  his  contract  with  Zirkle. 
Keim  was  In  no  sense  the  agent  of  the  plain- 
tiff, and  wag  under  no  obligation  of  duty 
towards  him.  Keim  was  not  bound  to  ratify 
Ztrkle's  option,  nor  await  its  consummation. 
The  option  gave  plaintiff  no  vested  interest 
in  the  land,  but  was  a  mere  right  to  purchase 
within  a  limited  time,  binding  only  upon 
Zirkle.  Keim  was  not  in  duty  bound  to 
make  It  good.  1  Perry  on  Trust,  S  206,  p. 
801;  Farley  v.  Kitson,  27  Minn.  102,  at  page 
106,  6  N.  W.  450,  7  N.  W.  267. 

The  plaintiff  not  being  entitled  to  be  sub- 
stituted to  Zirkle's  rights  under  his  power  of 
attorney,  since  his  option  was  in  violation 
thereof,  he  is  not  entitled  to  be  substituted 
to  any  of  the  rights  that  Zirkle  might  have 
by  virtue  of  his  contract  with  Keim.  The 
option  is  not  binding  on  Keim,  and  could  not 
be  made  so  by  substitution,  so  as  to  make 
Keim  plaintiff's  agent  or  trustee  in  taking 
his  options.  The  power  of  attorney  was 
binding  on  Keim,  and  he  had  no  right  to 
take  options  for  his  own  benefit  without  Zir- 
kle's assent;  but,  as  plaintiff  is  not  entitled 
to  enforce  such  power  of  attorney  against 
the  landowners,  he  cannot  enforce  it  against 
Keim. 

Keim's  agency  grew  out  of,  and  la  con- 
trolled by,  the  power  of  attorney.  Plaintiff's 
rights  grow  out  of,  and  are  controlled  by,  his 
option,  and  he  acquired  no  vested  rights  un- 
der the  power  of  attorney  that  can  be  affected 
by  Keim's  purchasing  in  disregard  thereof. 
Zirkle  was  under  obligation  to  prevent  and, 
no  doubt,  could  have  prevented,  the  revoca- 
tion of  his  power  of  attorney  for  the  time 
limited  in  his  option;  but  he  had  no  legal 
right  to  compel  such  extension,  and  his  ac- 
quiescence in  the  revocation  thereof  imposes 
no  binding  legal  duty  on  either  Keim  or  the 
landowners  to  the  plaintiff.  Zirkle's  breach 
of  duty  to  the  plaintiff,  though  fraudulent, 
imposes  no  legal  duty  on  those  who  are  not 
participants  in  such  fraud.  Plaintiff's  rights 
are  wholly  limited  to  his  option,  which  im- 
poses neither  express  nor  Implied  legal  ob- 
ligations upon  Keim.  Hence  Keim  has  com- 
mitted no  breach  of  legal  duty  he  owes  to 
the  plaintiff,  except  in  taking  an  option  on  A. 
D.  Zirkle's  100  acres  of  coal.  The  circuit 
court  so  decreed,  but.  Instead  of  canceling 
Keim's  option  as  a  cloud  on  plaintiff's  title, 
or  reserving  the  right  to  do  so,  it  finally  and 
completely  dismissed  the  bill  as  to  Keim, 
thus  refusing  complete  relief  between  the 
parties.  Hotchkiss  v.  Fitzgerald  Plaster  CJo., 
41  W.  Va.  357,  23  S.  B.  676.  While  the  land- 
owners and  Keim  were  not  bound  by  the  op- 
tion, Zirkle  is,  for  he  received  a  money  con- 
sideration therefor,  and  he  could  not  revoke 
it  during  the  time  limited.  The  law  is  other- 
wise if  he  had  received  no  consideration. 
21  Am.  ft  En.  En.  Law  (2d  Ed.)  929;  Weaver 
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T.  Burr,  81  W.  Va.  736,  8  S.  B.  743, 3  L.  B.  A. 
94;  Bcllpse  Oil  Go.  v.  South  Penn  Oil  Oa, 
47  W.  Va.  84,  34  S.  B.  923. 

The  plaintiff  complied  with  the  terms  of 
the  option,  and  tendered  Zirkle  the  sum  of 
$1,800,  the  full  cash  value  of  his  100  acres 
of  coal.  As  to  him,  the  court  did  not  err  in 
decreeing  specific  performance.  The  court 
did,  however,  err  in  dismissing  the  hill  as  to 
defendant  Keim,  as  he  held  a  recorded  op- 
tion on  A.  D.  2arkle's  coal;  and,  as  he  has 
not  paid  the  purchase  money,  he  could  in  no 
event  be  treated  as  an  innocent  holder  for 
value  without  notice.  Webb  v.  Bailey,  41 
W.  Va.  463,  23  S.  B.  644.  His  option  should 
therefore  be  canceled  as  a  cloud  on  plaintiffs 
title,  if  the  plaintiff  elects  to  take  the  Zirkle 
coal. 

The  decree  will  therefore  be  reversed  in 
so  far  as  it  dismisses  the  bill  as  to  defendant 
Keim,  and  in  all  other  respects  affirmed,  and 
the  cause  is  remanded  to  the  circuit  court 
for  further  proceedings  according  to  the  rules 
and  principles  governing  courts  of  equity. 
The  reversal  is  at  the  costs  of  the  defendants 
A.  D.  Zirkle  and  N.  G.  Keim. 


(55  W.  Va.  69) 
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(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  16,  1904.) 

FRAUDULBNT  CONVEYANCE— SETTING  ASIDE— 
SUIT  BY  GRANTORr-SUBSEQUENT  SALE-PA- 
ROL  TRUST-BONA  FIDE  PURCHASER-APPEAL 
—REVIEW. 

1.  Where  a  conveyance  has  been  made  with 
intent  to  hinder,  delay,  and  defraud  creditors 
of  the  grantor,  all  the  estate  of  the  grantor  sub- 
ject to  the  rights  of  creditors  passes  by  the 
deed  to  the  grantee,  and  equity  will  not,  at  the 
suit  of  the  grantor  or  any  person  claiming  under 
him  as  parchaser  from  him  after  such  convey- 
ance, set  the  deed  aside. 

2.  No  interest  or  esti^te  in  land  so  conveyed 
remains  in  the  fraudulent  grantor  for  his  benefit, 
whidi  can  form  the  basis  of  such  a  contract  of 
sale  by  him,  as  will  create  an  equity  respect- 
ing the  land. 

3.  A  purchaser  firom  the  grantee  in  such  deed 
is  not  prejudiced  by  prior  notice  of  a  pretended 
contract  of  sale  of  the  land  so  conveyed,  made 
between  such  fraudulent  grantor  and  a  third 
person. 

4.  A  voluntary  or  fraudulent  conveyance  is 
binding  upon  the  parties  thereto. 

5.  Equity  will  not  aid  any  person  in  an  effort 
to  Dront  by  his  own  fraudulent  act. 

6.  One  who  conveys  land  to  another  volun- 
tarily, and  without  consideration,  cannot  set  up 
a  parol  trust  in  the  land  in  his  favor,  unless  the 
circumstances  be  such  as  to  bring  the  case  with- 
in the  rule  stated  in  point  3  of  the  syllabus  in 
Troll  V.  Carter,  15  W.  Va.  567. 

7.  One  who  claims  such  a  trust  vests  no  equity 
affecting  the  laud  by  his  contract  for  the  sale  of 
it  to  another. 

8.  Where  two  persons  are  attempting  to  pur- 
chase the  same  property,  neither  is  bound  by 
any  notice  of  the  acts  of  the  other  until  an 
enforceable  contract  is  made  with  one  of  them. 

9.  When  a  bill  in  equity  sets  up  a  claim  that  is 
unenforceable,  and  the  evidence  offered  in  sup- 
jiort  of  it  does  not  prove  a  good  canse  of  ac- 
tion, and  the  relief  asked  has  been  decreed  by 
the  court  below,  the  appellate  court  will,  on  ap- 

ir  L  See  Fraudulent  Conveyaiices,  voL  H,  Cent 
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peal,  reverse  the  decree  and  dismiss  tlie  bill, 
although  no  demurrer  was  interposed  In  the 
lower  court. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Bandirt^ 
County;  John  Homer  Holt,  Judge. 

Bill  by  U.  S.  Polhig  agatost  R.  P.  Wfl- 
liams  and  others.  Decree  for  plaintlfC,  and 
defendants  appeal  Reversed,  and  bill  dis- 
missed. 

Harding  ft  Harding  and  Linn,  Byrne  St 
Cato,  for  appellants.  Lu  EUmsford,  for  ap- 
pellee. 

POFFBNBARGBR,  P.  IT.  8.  Poling  sues 
to  enforce  the  spedflc  performance  of  a  con- 
tract of  sale  of  a  tract  of  land  containing  40 
acres,  situated  in  Randolph  county,  made  be- 
tween him  and  R.  P.  Williams  on  the  18th 
day  of  February,  1901,  whereby  Williams 
agreed  to  sell  the  plaintiff  said  land;  and  also 
to  set  aside  a  deed  made  by  said  R.  P.  Wil- 
liams April  4,  1900,  conveying  tiie  same  land 
to  his  brother,  B.  L.  Williams,  *f  or  the  pur- 
pose of  evading  the  payment  of  some  small 
debts  due  from"  the  defendant  R.  P.  Wil- 
liams "to  various  persons,"  according  to  the 
allegations  of  the  bill;  and  also  to  set  aside 
another  deed  made  by  said  B.  h,  Williams 
April  12,  1901,  conveying  the  same  land  to 
H.  B.  Stout,  wife  of  W.  F.  Stout:  and  also 
to  enjoin  and  restrain  the  defendants  from 
cutting  and  removing  the  timber  fnxn  tiie 
land  and  otherwise  Interferhig  with  coat 
plainant's  posaessioii  of  the  land.  After  a 
full  hearing  on  the  bill,  exhibits,  answers, 
general  replications,  and  depositiona,  the 
court,  by  its  final  decree,  perpetuated  the 
injunction  awarded  at  the  commencement  oi 
the  suit,  canceled  the  deed  from  B.  L.  Wil- 
liams to  Mrs.  Stout,  ordered  R.  P.  Williams 
and  B.  L.  Williams  to  ^ecute  a  deed  cod* 
veying  the  land  to  Poling  upon  his  payment 
of  the  balance  of  the  purchase  money,  and 
appointed  a  special  commissioner  to  make 
said  conveyance  on  their  failure  to  do  so 
within  30  days  from  the  date  of  payment  of 
said  balance.  From  this  decree  H.  B.  Stout, 
W.  F.  Stout,  and  B.  U  WUliams  have  ap- 
pealed. 

By  his  contract  of  purchase,  U.  fl.  PMag 
could  acquire  only  such  right,  title,  and  in- 
terest in  the  land  as  R.  P.  WUliams  then 
had.  That  Williams  then  had  no  interest  in 
it  is  manifest.  He  had  conveyed  the  legal 
title  to  his  brother.  He  could  claim  nothing 
under  or  against  that  deed  for  two  rea- 
sons: First  It  was  made  with  intent  to  de- 
fraud his  creditors,  and  equity  will  not  re- 
lieve a  party  from  the  consequences  of  his 
fraudulent  act,  nor  aid  him  in  an  effort  to 
profit  by  it.  McClintock  v.  Loissean,  31  W. 
Va.  866,  8  S.  B.  612,  2  U  R.  A.  816;  BUlings- 
ley  V.  Menear,  44  W.  Va.  651,  80  S.  B.  ^1; 
Bdgell  V.  Smith,  50  W.  Va.  349,  40  a  Bl  402. 
"This  rule  applies  not  <mly  to  the  original 
parties  to  the  fraudulent  transactioo,  but 
also  to  their  heirs,  and  to  all  parties  dalm- 
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Ing  under,  or  by  title  derived  from,  them, 
where  no  equitable  rights  intervene  to  pro^ 
tect  such  parties."  McOIlntock  v.  Lolsseau, 
cited.  Second.  If  the  deed  was  not  made  to 
defraud  the  creditors  of  the  grantor,  he  can- 
not set  up  an  interest  In  the  land  by  way  of 
parol  trust,  and  convey,  or  contract  to  con- 
vey, that  to  a  third  party.  The  statitte  of 
frauds  and  the  role  against  the  admission 
of  parol  evidence  to  contradict,  vary,  or  add 
to  written  contracts,  maike  it  impossible  to 
create  such  an  equitable  title.  Troll  v.  Gar- 
ter, 15  W.  Va.  567.  It  Is  not  claimed  here 
in  any  form  that  E.  L.  Williams  procured  the 
deed  by  any  fraud  perpetrated  upon  R.  P. 
Williams,  the  grantor;  nor  that  the  latter 
owed  the  former  a  debt  for  which  the  land 
was  conveyed  as  security;  nor  that  the  land 
was  conveyed  to  the  former  by  a  third  per- 
son in  consideration  of  money  paid  or  fur- 
nished by  the  latter.  The  case  is  not  with- 
in any  of  the  exceptions  to  the  rule  noted 
In  point  2  of  the  syllabus  of  Troll  v.  Garter. 
The  grantor  here  claims  the  grantee  was  to 
hold  the  land  upon  a  secret  parol  trust  for 
him,  the  grantor,  in  direct  contradiction  of 
the  terms  of  the  deed,  and  has  sold  that 
alleged  equitable  title  to  Poling.  It  is  for 
that  Poling  sues,  and  it  is  a  nonentity.  The 
case,  in  this  aspect  of  it,  falls  exactly  within 
the  principle  announced  in  point  3  of  the 
syllabus  of  Troll  v.  Carter. 

But  it  is  urged  that  Mrs.  Stout  had  notice 
of  Poling*s  contract  with  R.  P.  Williams. 
That  is  wholly  immaterial.  He  clearly  had 
nothing  under  that  contract  of  which  any- 
body could  take  notice.  It  was  like  waste 
paper.  It  conferred  no  right,  title,  or  interest 
of  any  kind  in  the  land.  Parties  are  pre- 
sumed to  know  the  law,  and  In  view  of  this 
principle  Mrs.  Stout  knew  Poling  had  ac- 
quired nothing  by  his  contract,  for  B.  P. 
Williams  had  nothing  to  sell  him. 

As  stated  in  the  bill,  therefore,  the  case  is 
wholly  without  any  equity.  It  does  not  aver 
any  purchase  from,  or  contract  of  purchase 
with,  B.  L.  Williams,  nor  that  R.  P.  Wil- 
liams was  the  agent  of  B.  L.  Williams,  and 
made  the  alleged  contract  with  Poling  as 
Fuch  agent  and  on  behalf  of  said  B.  L.  Wil- 
liams. Although  not  demurred  to,  the  bill 
cannot  support  a  decree,  as  it  sets  out  an 
alleged  bad  claim,  unenforceable  in  any  court, 
and  not  a  good  cause  of  action  insufficiently 
stated.  It  should  have  been  dismissed  at 
the  hearing,  unless  the  case  made  by  the  evi- 
dence showed  that  the  bill  could  be  made 
good  by  amendment  and  sustained  by  proof. 
Nor  is  it  proved  that  R.  P.  Williams,  as 
agent  of  B.  L.  Williams,  had  made  a  contract 
of  sale  to  Poling.  The  evidence  of  both 
Poling  and  R.  P.  Williams  conforms  to  the 
oUegations  of  the  bill.  Poling  says  he  bought 
tbe  land  of  R.  P.  Williams  and  his  wife, 
and  the  written  contract  reads  as  follows: 
"Parsons,  W.  Va.,  Feb.  18th,  1901. 

**I,  this  day,  sell  to  U.  S.  Poling  40  acres 
of  land  I  now  own  on  Salt  Lick  in  Randolph 
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County,  W.  Va.,  for  the  sum  of  $95.00.  I 
hereby  receive  as  a  part  of  said  considera- 
tion $13.33  which  sum  is  to  be  deducted  from 
the  total  consideration  of  $95.00  and  I  fur- 
ther agree  to  make  or  cause  to  be  made  to 
the  said  Poling  a  deed  properly  acknowledged 
and  stamped  ready  for  recordation. 

"R.  P.  Williams. 

"Amanda  J.  Williams.** 
He  immediately  showed  it  to  W.  F.  Stout, 
and  does  not  say  he  told  him  he  had  had 
any  communication  whatever  with  B  L. 
Williams,  or  that  R.  P.  Williams  was  acting 
for  B.  L.  Williams.  Under  this  contract  he 
says  he  immediately  went  upon  the  land, 
and  did  some  clearing,  and  put  out  fruit 
trees.  R.  P.  Williams  testifies  that  he  was 
the  owner  of  the  land,  sold  it  to  Poling,  and 
sent  his  brother  a  deed  to  execute,  which  the 
latter  returned  unexecuted,  but  told  him  to 
sell  the  land,  and  later  wrote  witness  an- 
other letter  saying  he  had  better  not  make 
a  deed,  but  bold  it  awhile.  One  of  tbe  let- 
ters is  in  the  record,  and  says,  under  date  of 
March  20,  1901:  *'Ix>ny  I  cannot  get  away 
from  the  children  to  acknowledge  the  deed. 
I  don*t  think  it  necessary  anyhow.  I  will 
Just  say  in  this  letter  I  give  you  all  claims 
I  have  on  the  land,  if  you  sell  it  do  so  you 
and  I  can  settle  afterwards.  I  send  you  the 
deed.  I  have  no  claim  on  it  now."  It  does 
not  appear  that  either  Poling  or  Stout  ever 
saw  this  letter,  if  it  can  be  treated  as  a 
power  of  attorney  or  evidence  of  agency. 
Poling  did  nothing  on  the  faith  of  this  let- 
ter, for  it  is  dated  a  month  after  the  alleged 
contract  was  made  under  which  he  says 
he  immediately  took  possession,  and  he  does 
not  say  he  ever  saw  it,  or  had  any  communi- 
cation with  B.  L.  Williams.  It  ^ves  no  au- 
thority to  represent  B.  L.  Williams  as  agent 
He  disclaims  any  interest  in  the  land  and 
uses  no  word  or  phrase  which  binds  him  to 
do  anything.  It  is  not  a  communication  to 
Poling,  nor  an  adoption  of  or  agreement  to 
carry  out  the  contract  made  by  R.  P.  Wil- 
liams. Mrs.  Stout  was  not  bound  or  estop- 
ped by  notice  of  anything  short  of  a  con- 
tract between  B.  L.  Williams  and  Poling. 
She  was  bound  by  notice  of  any  interest  he 
had  acquired  in  the  land,  but  nothing  short 
of  an  enforceable  contract  with  B  U  Wil- 
liams, made  in  person  or  by  agent,  amounted 
to  such  interest  Notice  of  mere  negotia- 
tions pending  is  not  sufBcient  if  it  can  be 
said  that  any  were  pending.  The  principle 
invoked  is  that  if  a  subsequent  purchaser 
has  notice  of  a  contract  relating  to  the  prop- 
erty, he  is  liable  to  the  same  equity,  and 
stands  in  the  same  place,  and  is  bound  to 
do  the  same  acts  which  the  person  who  con- 
tracted, and  whom  he  represents,  would  be 
bound  to  do.  1  Story's  Bq.  Jur.  I  296;  Fry, 
Spec.  Per.  §  135,  p.  113;  Bryant  v.  Booze,  55 
Ga.  438;  Taylor  v.  Sibbert  2  Vee.  Jr.  437; 
Potter  V.  Sanders,  6  Hare,  1;  Wade  on  No- 
tice, §  55.  B.  L.  Williams  was  inactive, 
passive,  suffering  his  brother  to  do  as  ha 
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pleased  T^th  the  land,  and  did  no  act  bind- 
Ing  upon  himself  until  he  executed  the  deed 
to  Mrs.  Stout,  and  then  all  the  purchase 
money  was  received  by  R.  P.  Williams. 
There  never  was  any  promise  or  agreement 
on  the  part  of  either  Poling  or  Mrs.  Stout 
to  pay  any  money  to  EL  L.  Williams,  nor  any 
agreement  by  him  to  convey  to  either  of 
them.  Hence  Poling  had  no  interest  of 
which  Mrs.  Stout  could  take  notice,  nor  any 
contract  with  E.  L.  Williams  enforceable  in 
this  suit;  so  far  as  appears  from  either  his 
bill  or  his  evidence.  Therefore  he  was  not 
entitled  to  any  decree  on  his  bad  bill,  and 
it  appears  that  an  amendment  would  be  use- 
less. 

For  these  reasons  the  decree  complained 
of  is  reversed,  the  injunction  dissolved,  and 
the  bill  dismissed. 


(65  W.  Va.  68) 

TTREE  T.  yraOINIA  FIRE  ft  MARINE 
INS.  00. 

(Supreme  Court  of  Appeals  of  West  Viisinia. 
Feb.  16,  1904.) 

tNeURANClS-INSURABLB    INTEREST— APPUCA- 
TION— FALSE  STATEMENTS-CONDI- 
TIONS OP  POLICY. 

1.  A  husband  living  with  his  wife  In  a  house 
which  b  on  her  separate  estate  has  no  insurable 
interest  therein. 

2.  A  false  statement  by  an  applicant  for  insur- 
ance to  the  agent  that  such  appncant  is  sole  and' 
absolute  owner  of  the  house,  the  agent  not 
knowing  to  the  contrary,  aToids  the  policy. 

3.  An  insurance  policy  provides  that,  "if  the 
title  or  interest  of  assured  is  less  than  the  en- 
tire, absolute,  unconditional,  unincumbered,  fee- 
simple  ownership,"  the  insurance  company  shall 
not  be  liable  under  the  policy.  Such  provision 
is  reasonable,  and,  if  the  insured  has  not  such 
title  or  interest,  no  recovery  can  be  had  on  the 
policy. 

(Syllabus  by  the  Court.) 

Error  from  Circuit  Court,  Greenbrier  Coun- 
ty; J.  M.  McWhorter,  Judge. 

Action  by  W.  F.  Tyree  against  the  Virgin- 
la  Fire  &  Marine  Insurance  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Reversed. 

Williams  &  Dice,  for  plaintiff  in  error. 
Gilmer  &  Gilmer  and  Preston  &  Wallace,  for 
defendant  In  error. 

BRANNON,  J.  The  Virginia  Fire  Insur- 
ance Company  issued  a  policy  to  W.  F.  Ty- 
ree Insuring  a  house  and  some  furniture. 
The  policy  is  in  Tyree's  name.  The  policy 
contains  a  clause  that  the  company  should 
not  be  liable  under  it  "If  the  title  or  interest 
of  assured  is  less  than  the  entire,  absolute, 
unconditional,  unincumbered  fee-simple  own- 
ership" in  Tyree.  The  land  was  the  sepa- 
rate estate  of  his  wife.  He  built  the  house 
upon  it  at  his  own  expense,  and  lived  in  it 
with  his  wife.  When  Tyree  applied  to  the 
agent  for  insurance,  Tyree  vays  he  said  to 
the  agent,  '1  want  my  house  insured,"  but 
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the  agent  did  not  interrogate  him  as  to  his 
title.  There  Is  controversy  only  as  to  tiie 
loss  from  destruction  of  the  dwelling  hooae. 
The  company  tendered  return  of  the  premi- 
um. Tyree  brought  suit  on  the  policy*  re- 
covered verdict  and  Judgment  for  $1375  ot 
the  $2,000  insurance  on  the  house,  and  the 
company  brought  the  case  to  this  court. 

A  vital  question  is,  had  Tyree  an  Insura- 
ble interest  in  the  dwelling  house,  it  being 
his  wife's  separate  estate?  I  am  perplexed 
upon  the  question.  *'It  has  become  a  fixed 
rule  of  insurance  law  that  the  assured  most 
have  an  interest  of  some  kind  in  the  subject- 
matter  of  insurance,  whether  pre^rty  or 
life.  Two  reasons  may  be  assigned  for  this 
rule.  In  the  first  place,  it  is  Inexpedient 
that  a  contract  so  necessary  for  the  protec- 
tion of  legitimate  business  should  be  prosti- 
tuted to  illegal  uses  as  a  mode  of  specula- 
tion; and,  in  the  second  place,  it  is  opposed 
to  public  policy,  because  demoralizing  to  the 
insured,  that  he  should  be  permitted  to  en- 
ter Into  any  contract  under  which  be  would 
have  an  interest  in  the  destruction  of  the 
subject-matter,  rather  than  in  its  preserva- 
tion." 16  Am.  &  Eng.  Ency.  Law,  846. 
"When  there  is  no  interest  at  all  to  be  pro- 
tected, a  policy  will  be  invalid,  as  counter  to 
the  spirit  and  purpose  of  the  contract,  as 
well  as  against  public  policy."  "When  the 
insured  has  nothing  to  lose,  but  everything 
to  gain,  by  the  event  insured  against,  it 
would  be  dangerous  and  demoralisbig  to  mb- 
ject  the  insured  to  so  great  a  temptation  to 
destroy  the  property  or  the  life  upon  which 
the  insurance  is  effected.**  May  on  Ins.  U 
74,  75.  "The  question  whether  the  husband 
has  insurable  Interest  In  the  wife's  property 
must  depend  in  great  measure  upon  the  stat- 
utes of  the  several  states  by  which  the 
rights  of  a  husband  in  the  wife's  property 
are  governed.  If  the  loss  of  the  property 
will  deprive  him  of  its  possession,  enjoy- 
ment, or  profits,  or  any  certain  benefits 
growing  out  of  it,  or  of  a  security  or  lien 
therein,  it  would  seem  that  he  has  an  insur- 
able Interest  in  such  property.  But,  on  the 
other  side,  if  the  wife*s  management  of  her 
property  is  not  limited;  if  she  may  control 
absolutely  its  income;  if  she  may  lease  it 
without  his  consent,  and  her  lessee  may  ex- 
pel him  from  possession;  if  during  her  life- 
time he  has  no  int^est,  no  inchoate  rights 
therein,  nor  even  a  right  of  occupancy,  and 
after  her  decease  his  only  rights  would  be 
acquired  by  descent  and  not  Inchoate,  which 
would  be  perfected  thereby— he  would,  on 
general  principles,  seem  to  have  no  such  pe- 
cuniary interest  in  the  preservation  of  her 
property  as  would  constitute  an  insurable  in- 
terest" Joyce  on  Ins.  |  1049.  Under  this 
statement  it  is  hard  to  say  that  he  has  an 
insurable  interest  in  this  state.  The  wife 
has  by  statute  power  to  lease,  take  all  rents 
and  profits  to  her  sole  use^  and  the  husband 
has  no  control  over  her  separate  estate,  does 
not  take  by  descent  and  has  no  rUfiA  of 
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possession  by  law  during  marriage,  and  bas 
no  curtesy  initiate.  The  able  Jurist  Judge 
Gooiey'  said  tliat,  if  the  husband  could  Insure 
in  his  own  name  his  wife's  property,  'It  is 
manifest  that  any  person  may  obtain  insur- 
ance upon  property  without  any  right  in  it 
wliatever.  He  has  but  to  disclose  the  facts, 
and  the  policy,  though  only  a  wager  policy, 
will  be  as  legal  as  any  other.  But  such  a 
doctrine  is  at  war  with  the  fundamental 
principles  of  insurance,  which  require  that  a 
person  shall  have  an  insurable  interest  be- 
fore he  can  insure.  A  policy  issued  when 
there  Is  no  such  Interest  is  void,  and  it  is 
Immaterial  that  it  is  taken  in  good  faith, 
and  with  full  knowledge.  The  polioy  of  the 
law  does  not  admit  of  such  Insurance,  how- 
ever willing  the  parties  may  be  to  enter  into 
it.  The  doctrine  of  waiver  has  obviously 
nothing  to  do  with  such  a  case.  The  agent 
cannot  do  for  the  company  by  waiver  what 
it  is  powerless  by  express  contract  to  do  for 
itself.  He  cannot,  by  waiver,  invest  the  in- 
sured with  an  interest  he  does  not  own. 
There  was  occasion  to  consider  this  ques- 
tion in  Peoria  v.  Hall,  12  Mich.  202,  and  it 
was  held  that  an  insurance  of  partnership 
property  by  one  partner  in  his  own  name 
could  not  be  made  to  embrace  the  interest 
of  the  other  partner,  though  it  was  written 
by  the  agent  with  full  knowledge  of  the  fact. 
The  reason  is  the  one  above  assigned.  It  is 
not  competent  to  write  an  insurance  where 
an  insurable  interest  is  wanting.  The  diffi- 
culty is  inherent  in  the  case,  and  is  beyond 
the  reach  of  waiver.  It  is  proper  to  say 
that  under  our  statute  the  husband  has  no 
control  whatever  over  his  wife's  property; 
80  that  the  question  arises  here  precisely  as 
it  would  had  the  silver  been  owned  by  a 
stranger.'*  So  was  the  decision  Agricultur- 
al Ins.  Oo.  V.  Montague,  88  Mich.  548,  31  Am. 
Rep.  326.  This  holding  is  sustained  by  Trott 
V.  Woolwich  Co.,  83  Me.  362,  22  Atl.  245, 
holding  that  a  policy  issued  on  a  dwelling 
in  the  name  of  the  husband  when  title  was 
in  his  wife,  the  company  not  being  loformed 
that  he  was  not  the  owner,  is  void.  The 
reasons  are  fully  stated  in  Clark  v.  Dwelling 
House  Ins.  Co.,  81  Me.  373,  17  Atl.  303. 
•The  Married  Women's  Acts  take  away 
from  the  husband  all  right  to  the  possession 
or  control  of  the  wife's  separate  estate.  He 
has  no  present  right  of  enjoyment,  no  inter- 
est in  the  rents.  A  policy  of  Insurance  se- 
cured thereon  by  the  husband,  who  has  no 
Insurable  interest  therein,  is  unenforceable." 
Traders'  Ins,  Co.  v.  Newman,  120  Ind.  554, 
22  N.  B.  428;  Traders'  Ins.  Co.  v.  BarraclifT, 
45  N.  J.  Law,  543,  46  Am.  Rep.  792,  is  to 
the  reverse.  American  Central  Co.  v.  Mc- 
Lanathan,  11  Kan.  533,  cited  to  the  contra- 
ry. Is  not  so^  as  the  policy  was  got  by  the 
husband  as  his  wife's  agent  for  the  benefit 
of  both,  though  in  his  name,  and  the  insurer 
was  aware  of  the  facts.  Merrett  v.  Farmers' 
Ins.  Co.,  42  Iowa,  11,  Is  dted  on  this  side, 
but  the  court  said  the  husband  was  by  the 


Iowa  Code  entitled  to  hold  possession  against 
his  wife's  will.  In  this  state  he  is  on  her 
pr<^>erty  not  by  binding  law,  but  by  leave  and 
sufferance — ^has  no  legal  tenura  Horsch  v. 
Dwelling  Ins.  Co.  (Wis.)  46  N.  W.  945,  8  L.  R. 
A.  806,  Is  a  case  where  the  huslmnd  had  the 
entire  beneficial  use  and  possession,  had  paid 
for  the  land,  managed  it  exclusively,  took  ex- 
clusive control  of  rents  and  profits,  and  had 
an  agreement  with  his  wife  that  she  would 
convey  the  land  to  him  on  request  He  thus 
owned  the  land.  So  where  he  has  lien  on  her 
land.  Rohrbach  v.  Germania  Co.,  20  Am.  Rep. 
451.  The  case  of  Mutual  Ins.  Co.  v.  Deale, 
79  Am.  Dec.  673,  is  no  support  for  the  hus- 
band's insurable  Interest,  because  in  it  he 
had  a  marital  estate.  It  is  so  stated.  Clarke 
V.  Firemen's  Ins.  Co.,  18  La.  431,  does 
not  support  the  claim,  because  the  opinion 
says  that  by  the  law  of  Louisiana  the  hus- 
band has  control  and  management  of  his 
wife's  personalty.  Cohn  v.  Va.  Ins.  Co.,  8 
Hughes,  272,  Fed.  Cas.  No.  2,970,  cited  in 
Joyce  on  that  side,  is  a  case  where  the  hus- 
band's action  was  defeated  on  the  pleadings, 
the  court  saying  he  could  only  Insure  his 
"right  to  use"  the  wife's  personalty,  thus 
implying  that  he  could  not  Insure  the  prop- 
erty. Of  course,  he  can  insure  where  he  has 
curtesy;  but  he  has  no  estate,  only  an  ex- 
pectancy of  curtesy,  like  a  child.  McNeeley 
V.  OU  Co.,  52  W.  Va.  616,  44  S.  B.  506,  62  L. 
R.  A.  562.  I  see  no  case  except  the  New 
Jersey  case  holding  that  the  husband  has  an 
insurable  interest,  except  under  special  cir- 
cumstances giving  him  a  right  in  the  proper 
ty.  An  insurance  company  wants  to  insure 
the  person  who  has  vested  property  right, 
which  will  move  him  to  protect  it;  not  one 
who  has  no  motive  to  protect  it  In  the  lat- 
ter case  the  insurance  tempts  him  to  bum 
the  property.  A  husband  may  want  to  get 
money  from  his  wife's  property  for  his  own 
use.  If  he  could  insure  her  house,  this 
would  be  an  easy  way  to  accomplish  the 
very  thing  which  the  law  seeks  to  frustrate 
by  demanding  a  property  right  in  the  insur- 
ed. In  this  case  it  is  charged  that  Tyree  set 
fire  to  the  bouse,  and  evidence  given  tending 
to  show  it  It  is  true  that  Sheppard  v.  Pea- 
body  Ins.  Co.,  21  W.  Va.  368,  holds  that,  to 
give  an  insurable  interest,  one  need  not  have 
any  actual  right  of  property,  but  it  is  suffi- 
cient if  he  or  those  he  represents  will  suffer 
injury  by  the  destruction  of  the  property. 
Still  it  is  meant  that  he  must  himself  have 
an  interest  recognized  by  law,  or  those  he 
legally  represents  must  have,  as  the  credit- 
ors of  an  estate  are  entitled  to  charge  its 
assets.  But  in  this  case  the  husband  did 
not  have  any  estate,  or  represent  any  one. 
Why  did  he  not  insure  in  his  wife's  name? 
He  wanted  the  money  himself.  By  destruc- 
tion of  the  house  he  lost  a  home  is  all  we 
can  say  to  support  the  policy. 

Another  question:  Tyree  represented  to 
the  agent  that  he  owned  the  house.  As  he 
himself  says,  he  said  to  the  agent,  **l  wa^it 
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my  house  insured,^  and  In  the  policy  he  rep- 
resented that  he  had  "entire,  absolute,  un- 
conditional, unincumbered  fee-simple  own- 
ership/* An  Insurer  has  the  right  to  know 
the  truth  about  ownership.  It  would  be 
willing  to  Insure  the  fee  owner,  because  he 
would  have  a  motire  not  to  bum  the  prop- 
erty, but  not  willing  to  insure  one  not  own- 
ing, for  he  might  have  a  motive  to  bum  it 
and  get  the  money.  "If  the  insured  states 
the  nature  or  extent  of  his  interest,  he  must 
state  it  truly.  If  the  nature  of  the  insured's 
interest  is  such  that  it  would  Influence  the 
underwriter  to  charge  a  higher  premium,  or 
not  Insure  at  all,  it  must  be  disclosed,  for 
it  is  material  to  the  risk."  "In  cases  where 
the  misrepresentation  is  positive,  and  of  a 
fact  actually  material,  it  is  not  necessary  to 
prove  that  the  representation  was  fraudu'> 
lently  made.  The  materiality  of  the  misrep- 
resentation and  its  falsity  does  away  with 
the  necessity  of  showing  actual  fraud." 
Joyce  on  Ins.  §S  1858.  1897,  1894.  "A  false 
representation  as  to  the  interest  of  the  as- 
sured in  the  property  is  regarded  as  mate- 
rial, and  such  as,  if  substantially  false, 
avoids  the  policy."  Wood  on  Ins.  S  179. 
Chief  Justice  Marshall  said:  "Insurances 
against  fire  are  made  in  confidence  that  the 
assured  will  use  all  precautions  to  avoid  the 
calamity  insured  against  which  would  be 
suggested  by  his  interest  The  extent  of  his 
Interest  must  always  influence  the  under- 
writer in  taking  or  rejecting  the  risk  and 
estimating  the  premium.  So  t&r  as  it  may 
influence  him  in  this  respect,  it  ought  to  be 
communicated  to  him."  .  Columbian  Ins.  Co. 
V.  I^awrence,  2  Pet  48,  7  L.  Ed.  335.  If  the 
policy  requires  a  statement  of  Interest,  it  is 
thus  made  material,  and  must  be  true.  1 
May  on  Ins.  §S  285,  287.  "When  the  condi- 
tion requires  the  applicant  to  have  the  en- 
tire, unconditional,  and  sole  ownership,  a  pol- 
icy issued  to  one  who  described  the  property 
as  his  frame  dwelling  house,  when  his  title 
was  only  a  quitclaim  deed  from  a  second 
mortgage,  avoids  the  policy  under  the  sole 
ownership  clause."  Id,  §  287b.  "A  repre- 
sentation may  be  made  by  express  stipula- 
tion material  In  the  sense  that  Inquiry  Into 
its  materiality  Is  thereby  precluded,  and  the 
Insured  will  be  bound  in  such  case  even 
though  the  fact  be  actually  immaterial.  The 
truth  of  the  statements  being  generally  made 
in  such  cases  the  basis  of  the  contract,  it  is 
suflaclent  to  show  they  are  actually  untme." 
Joyce  on  Ins.  §  1912.  In  the  same  section  we 
find  It  said,  *1f  a  fire  insurance  policy  is  con- 
ditioned to  be  void  *in  case  of  any  misrepre- 
sentation whatever,*  any  misrepresentation, 
whether  material  or  not,  will  avoid  it"  If 
a  person  does  not  like  the  conditions,  he 
need  not  accept  the  policy.  Tyree  in  words 
represented  that  he  was  sole  owner.  He  as- 
sured the  company  that  he  had  absolute  fee 
simple,  and  he  agreed  that  if  he  had  not 
the  policy  should  be  void.  The  agent  had  no 
knowledge  to  the  contrary.    Surely,  the  com- 


pany had  the  right  to  insert  this  condition 
as  a  reasonable  one  for  its  protection.  "A 
condition  that,  if  the  insured  Is  not  the  sole, 
entire,  and  unconditional  owner,  the  policy 
shall  be  void,  is  reasonable  and  valid,  and 
violation  of  it  wijl  prevent  recovery."  May 
on  Ins.  §  287a.  *'Am  the  insurer  is  entitled 
to  rely  on  the  statements  of  the  applicant 
the  insurer  will  not  be  charged  with  knowl- 
edge of  the  land  records,  where  title  might 
have  been  investigated."  1  Biddle  on  Ina.  | 
671. 

PlaintUTs  instmctions  1,  8,  and  4  and  spe- 
cial replication  to  plea  2  are  bad  for  reasons 
above  given.  The  defendant's  five  instruc- 
tions should  have  been  given  for  the  same 
reasons. 

Judgment  levorsed,  and  new  trial  award- 
ed. 


(55  W.  Va-  19) 
PRINCE  V.  HOLSTON  NAT.  BLDG.  ft 
LOAN  ASS'N  et  al. 

(Sapreme  Court  of  Appeals  of  West  Virginia. 
Feb.  16,  1904.) 

BUILDING  ASSOCIATION— LOAN— CONDITIONS- 
USURY. 

1.  Plaintiff,  P.,  and  wife,  executed  to  defend- 
ant a  bond  as  follows:  ''^,500.  Bristol,  Ten- 
nessee, Dec.  1,  1891.  On  or  before  nine  yean 
from  date  we  promise  to  pay  the  Holston  Na- 
tional Building  and  Loan  Association,  at  its 
Home  office,  Bristol,  Tennessee,  Fifteen  hun- 
dred dollars,  aod  a  premium  of  $7.50  per  month, 
together  with  interest  on  the  som  of  Fifteen 
hundred  dollars  at  the  rate  of  six  per  cent,  per 
annum,  payable  monthly"— with  an  underwrit- 
ten condition  that  said  interest  on  the  $1,500, 
and  the  monthly  premium  of  $7.50,  and  the 
monthly  payments  on  the  shares  of  stock,  and 
any  fines  assessed  under  the  rales  of  said  as- 
sociation, and  taxes,  insurance,  etc.,  as  set  ont 
in  the  bond  and  mortgage  securing  said  loan, 
should  be  paid  **until  said  stock  becomes  fully 

n'  ^i  in  and  of  the  value  of  SlOO  per  share,  th^i 
understood  that  upon  the  surrender  of  said 
stock  to  said  association  this  note  shall  be  deem- 
ed fully  paid  and  canceled." 

Held,  that  under  said  contract  the  obligor  was 
bound  to  pay  the  premium  of  $7.50  per  month 
antil  the  maturity  of  the  stock  upon  which  the 
loan  was  made.  Hcld^  further,  that  the  time  of 
the  maturity  of  the  stock  being  indefinite  and 
uncertain  rendered  the  amount  of  the  premiam 
to  be  paid  uncertain,  and  thereby  the  monthly 
payments  of  premium  were  required  to  be  paid 
for  an  indefinite  period,  and  so  rendered  Illegal, 
and  making  the  contract  usurious. 

2.  P.  haying  subscribed  for  20  shares  of  the 
stock  of  defendant  association  for  the  sole  nor- 
pose  of  borrowing  the  par  value  thereof,  $2,000, 
and  not  to  hold  any  part  of  said  stock  as  Invest- 
ment stock,  and  the  association  having  refused 
to  loan  P.  on  more  than  15  of  said  shares  $1,- 
500,  it  was  not  error  to  apply  all  payments  of 
dues  made  by  said  P.  on  the  20  shares  of  stock 
on  account  of  the  debt  of  $1,500  and  its  l^ai 
interest. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Mercer  Ocyonty; 
J.  M.  Sanders,  Judge. 

Bill  by  Ash  M.  Prince  against  the  Holstoo 
National  Building  &  Loan  Assodatlon  and 
another.  Decree  for  plaintUC  Defendant 
association  appeals.    Affirmed. 
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W.  Walter  McClaugherty,  for  appellant 
H.  A.  Bitz  and  A.  W.  BeynoldB^  for  appellee. 

McWHOBTER,  J.  Aali  M.  Prince  sab- 
scrlbed  for  20  shares  of  stock,  of  the  par 
Talue  of  $100  per  share,  In  the  Holston  Na- 
tional Building  &  Loan  Associationp  of  Bris- 
tol, Tenn.,  and  a  certificate  of  said  20  shares 
of  stock  was  issued  to  him  on  the  13th  day 
of  July,  1801.  On  the  4th  day  of  August, 
1891,  the  said  Prince  applied  toi  the  associa- 
tion for  an  advance  or  loan  to  him  of  the 
full  amoimt  of  the  par  value  of  his  stock, 
$2,000,  and,  in  his  application,  offered  to  pay 
a  premium  of  60  cents  per  month  on  each 
$100  borrowed,  and  to  secure  the  premium 
and  the  loan,  with  Interest  at  6  per  cent 
per  annum,  by  a  deed  of  trust  to  be  execut- 
ed upon  certain  real  estate  in  the  dty  of 
Bluefield,  county  of  Mercer,  state  of  West 
Virginia.  The  application  having  been  ap- 
proved by  the  association  to  the  extent  of  a 
loan  of  $1,500  on  15  of  the  shares,  the  said 
Ash  M.  Prince  and  Emma  J.  Prince,  his 
wife,  executed  the  following  note  or  bond: 

"$1,500.00.  Bristol,  Tennessee,  Dec.  1st 
1801.  On  or  before  nine  years  ftom  date, 
we  promise  to  pay  the  Holston  National 
Building  and  Loan  Association,  at  its  Home 
Office,  Bristol,  Tennessee,  Fifteen  Hundred 
dollai^  and  a  premium  of  $7.50  per  month, 
together  with  interest  on  the  sum  of  Fifteen 
Hundred  •  *  *  Dollars,  at  the  rate  of  six 
per  cent  per  annum,  payable  monthly. 

"This  note  is  for  money  borrowed  on  Fif- 
teen shares  of  the  ninth  series  stock  of  said 
Association,  and  is  secured  by  a  mortgage 
of  even  date  herewith,  upon  a  lot  of  land  in 
the  county  of  Mercer  •  •  •  and  State  of 
West  Virginia.  Now  if  we  pay  promptly 'the 
monthly  interest  on  said  sum  of  $1,500.00 
and  the  monthly  premium  of  $7US0  bid  by 
us  for  said  loan  and  the  monthly  payments 
on  said  shares  of  stock  and  any  fines  assessed 
under  the  rules  of  said  Association,  and  the 
taxes  accruing  on  the  lot  of  land  described 
in  the  mortgage  securing  this  obligation,  and 
the  premiums  necessary  to  keep  the  house 
on  said  lot  insured  in  such  sum  as  said  As- 
sociation may  require  (not  exceeding  $1,500.- 
00)  until  the  said  stock  becomes  fully  paid 
in  and  of  the  value  of  $100  per  share,  then 
it  is  understood  that  upon  the  surrender  of 
said  stock  to'  said  Association  this  note  shall 
be  deemed  fully  paid  and  canceled.  But  if 
we  fail  to  pay  promptly  when  due  and  pay- 
able, the  said  taxes  and  insurance,  premiums, 
or  default  In  the  payment  of  said  monthly 
interest  monthly  premiums,  fines  and  month- 
ly payments  of  said  stock  for  a  period  of 
six  months  after  the  same  are,  or  any  In- 
stallment thereof  Is  dve,  then,  at  the  option 
of  the  said  Association  the  whole  indebted- 
ness evidenced  by  this  obligation  (including 
any  taxes  and  insurance  premiums  due  or 
paid  by  said  association)  shall  at  once  become 
and  be  due  and  collectible,  and  a  foreclosure 


of  said  mortgage  In  the  manner  therein  pco- 
Tided  may  be  had. 

"It  is  further  understood  that  this  Note  is 
made  with  reference  to,  and  under  the  laws 
of  said  State  of  Tennessee;  and  if  paid  be- 
fore seven  years  from  its  date,  such  rebate 
from  the  pren[ilum  included  herein  will  be 
allowed,  as  the  Board  of  Directors  of  said 
Association  shall  deem  eaultable. 

^^itness  our  hands  and  seals  the  day  and 
year  first  above  written.  Ash  M.  Prince. 
[Seal.1    Bmma  J.  Prince.    [Seal.]" 

And  at  the  same  time  they  executed  a  deed 
of  trust  to  W.  W.  McClaugherty,  trustee, 
with  covenants  of  general  warranty  of  title, 
on  certain  real  estate  therein  described,  to 
secure  the  said  note  or  obligation,  and  the 
payments  therein  provided  for,  according  to 
its  provisions,  and  provided  that  If  the  obli- 
gors should  comply  with  their  undertaking  in 
said  obligation  till  the  same  should  be  paid 
or  canceled  as  therein  provided,  then  the 
conveyance  should  become  and  be  void,  but 
that  if  default  should  be  made  at  all,  or  in 
any  of  the  particulars  mentioned  in  said  note 
or  obligation  which  should  make  the  same 
due,  then  the  trustee  was  authorized,  when 
thereto  required,  in  writing,  by  any  party  in- 
terested, and  after  having  given  notice  re- 
quired by  section  6  of  chapter  72  of  the  Code 
of  West  Virginia  of  1884,  to  proceed  to  sell 
the  property  conveyed  to  the  highest  bidder 
at  public  auction.  Default  In  some  of  the 
payments  having  been  made  as  provided  for 
in  the  deed  of  trust  and  the  trustee,  Mc- 
Claugherty, being  requested  so  to  do  by  the 
association,  he  advertised  the  property  for 
sale  on  the  23d  of  October,  1897.  On  the 
6th  of  October,  1897,  Ash  M.  Prince  present- 
ed his  bill  in  equity  against  the  Holston  Na- 
tional Building  Sl  Loan  Association  and  W. 
W.  McClaugherty,  trustee,  alleging  that  the 
contract  was  usurious  and  unlawful,  and  that 
the  payments  that  he  had  made  to  said  as- 
sociation had  more  than  paid  his  debt  and 
interest  to  the  said  association,  and  alleging 
that  under  the  facts  and  circumstances  set 
out  in  his  bill,  he  was  entitled  to  have  the 
sale  of  the  property  forever  enjoined,  and 
to  have  the  usury  expunged  from  said  con- 
tract and  to  have  a  decree  compelling  said 
defendant  loan  association  to  release  the  lien 
of  said  trust  deed,  and  to  have  a  decree 
against  the  defendant  loan  association  for 
whatever  sum  might  be  ascertained  to  be 
due  to  the  plaintiff  by  the  defendant  loan 
association,  for  which,  and  for  general  relief, 
plaintiff  prayed;  and  on  the  said  6th  of  Oc- 
tober, 1897,  the  said  Judge  granted  the  plain- 
tiff an  injunction  as  prayed  for  until  the 
further  order  of  the  circuit  court  of  Mercer 
county,  or  of  the  judge  In  vacation,  which 
Injunction  was  to  take  effect  upon  bond  be- 
ing given  as  required  by  the  order.  The 
defendant  association  filed  its  demurrer  and 
separate  answer  to  the  bill,  denying  the  ma- 
terial allegations  thereof,  and  claimed  there 
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was  yet  due  the  association  from  tlie  plain- 
tiff on  account  of  said  loan  on  the  1st  day 
of  September,  1BS7,  the  sum  of  $902.79,  and 
filed  a  statement  of  account  with  its  said 
answer.  Depositions  were  taken  and  filed  in 
the  cause,  and  on  the  13th  day  of  May  the 
same  was  argued  and  submitted  to  the  court, 
and  time  taken  until  the  next  term,  with 
leave  to  counsel  to  file  briefs  before  the  judge 
In  vacation.  On  the  21st  of  February,  1900, 
the  cause  was  heard  upon  the  bill  and  de- 
murrer and  answer  of  the  d^endant  associa- 
tion, the  orders  made,  and  the  depoaitiona  of 
witnesses,  and  upon  the  motion  of  the  de- 
fendant association  to  dissolve  the  injunction, 
and  upon  the  written  briefs  of  counsel.  And 
the  court  was  of  opinion  that  there  was  usu- 
ry In  the  contract  set  up  in  the  bill  and  pro- 
ceedings, and  that  the  defendant  association 
was  entitled  to  recover  the  sum  of  $1,500, 
with  interest  at  the  rate  of  6  per  cent  per 
annum  from  the  1st  day  of  December,  1891, 
subject  to  be  credited  by  all  sums  piald  by 
plaintiff  (premiums,  interest,  and  dues  on 
stock)  as  of  date  of  their  payment,  and  re- 
ferred the  cause  to  a  commissioner  to  ascer- 
tain and  apply  such  credits  as  the  plaintiff 
might  be  entitled  to  to  the  debt  of  the  asso- 
ciation, and  to  ascertain  the  status  of  the  ac- 
count between  the  parties,  and  report  his  cal- 
culations and  any  evidence  taken  by  him  to 
the  court,  and  to  report  such  other  matter 
as  might  be  deemed  pertinent  by  himself, 
or  which  might  be  required  by  the  parties 
in  interest;  and  the  injunction  was  contin- 
ued until  the  coming  in  of  the  report  of  the 
commissioner.  The  commissioner  filed  his 
report,  based  upon  said  decree  of  February 
21,  1900,  showing  a  balance  due  from  Prince 
to  the  association  of  $57.43,  as  of  May  14, 
1900.  The  defendant  association  filed  excep- 
tions to  said  report,  and  on  the  17th  of  May, 
1900,  the  cause  was  again  heard  upon  all  the 
former  proceedings,  and  upon  said  report  and 
the  exceptions  thereto;  and  the  court  over^ 
ruled  the  exceptions  to  the  report,  and  con- 
firmed it  in  all  respects,  and  entered  a  de- 
cree in  favor  of  the  defendant  association 
for  $57.43,  as  the  correct  amount  remaining 
unpaid  on  its  lien  set  up  in  the  cause,  and 
gave  the  plaintiff  his  costs,  of  $60.03,  recov- 
ered in  the  cause,  to  offset  and  discharge  the 
said  balance  due  on  the  lien,  and  discharged 
and  released  the  lien,  and  perpetuated  the 
injunction.  From  which  decree,  the  defend- 
ant association  appealed. 

The  first  error  assigned  is  the  overruling 
of  the  demurrer  to  plaintiff's  bill;  the  sec- 
ond and  third,  in  refusing  to  dissolve  the 
Injunction  on  motion  made  in  vacation  on  the 
incoming  of  the  answer  of  the  defendant 
There  Is  nothing  offered  on  the  first  assign- 
ment of  error  in  the  briefs  of  the  defendant 
to  sustain  the  demurrer,  and  the  bill,  on  its 
face,  appears  to  be  good.  It  is  insisted  in 
support  of  the  second  and  third  assignments 
that  the  plaintiff,  having  conveyed  the  real 
estate  In  question  prior  to  the  institution  of 


the  suit,  had  no  interest  therein,  and  could 
not  maintain  his  suit;  that  the  plea  of  nsury 
was  personal  to  himself,  and  the  same  could 
not  be  maintained  for  the  benefit  of  his  gran- 
tees. 

The  defendant  filed  as  an  exhibit  with  Iti 
answer  a  deed  of  conveyance  made  by  the 
plalnttfl  and  his  wife  to  Jacob  Bloch  and 
Abraham  Bloch,  dated  on  the  2d  day  of  Oc- 
tober, 1897,  and  acknowledged  on  the  5th, 
and  recorded  in  the  clerk's  ofi^ce  of  Mercer 
county  on  the  14th  day  of  the  same  month, 
conveying  to  said  Blochs,  in  consideration  of 
$5,70&32,  with  general  warranty,  except  as 
to  $5,500  which  was  secured  by  deed  of  trust 
on  the  property  conveyed*  certain  property 
in  the  city. of  Bluefleld,  including  the  prop- 
erty conveyed  and  described  in  the  deed  of 
trust  made  by  said  Prince  and  his  wife  to 
secure  the  loan  to  the  defendant  association. 
Appellant  insists  that,  the  property  having 
been  conveyed  before  the  institution  of  this 
suit  which  was  begun  on  the  Sth  day  of  Oc- 
tober, 1897,  plaintiff  had  no  further  interest 
in  the  real  estate,  having  conveyed  the  same 
as  stated,  and  the  injunction  should  be  dis- 
solved and  his  suit  dismissed.  It  Is  true,  the 
defense  of  usury  Is  personal  to  the  debtor, 
and  that  one  who  purchases  land  that  Is  un- 
der deed  of  trust  for  a  usurious  debt  cannot 
set  up  the  usury  against  that  debt  Smith  v. 
McMillan,  46  W.  Va.  577,  33  S.  B.  283  <Syl.. 
points  1,  2).  And  pohit  3  holds  that,  ••where 
a  stranger  assumes  to  pay  a  usurious  debt  of 
another,  the  Intervention  of  this  stranger 
purges  the  usury,  and  he  cannot  set  it  up 
against  bis  obligation  to  pay."  See,  also,  2 
Pom.  Eq.  Jur.  S  937.  It  appears  from  the 
evidence  in  case  at  bar,  however,  that  the 
Blochs,  vendees  of  said  Prince,  did-  not  as- 
sume the  payment  of  the  said  lien,  and  the 
same  was  not  included  in  the  $5,500,  to  se- 
cure the  payment  of  which  Prince  took  a 
deed  of  trust  It  further  appears  from  the 
evidence  that  the  deed  to  the  Blochs  was  not 
delivered  until  the  12th  day  of  October,  four 
days  after  the  filing  of  plaintiff's  bill.  De- 
fendant's counsel,  in  support  of  their  posi- 
tion on  this  question,  cite  the  Virginia  case 
of  Saunders  v.  Baltimore  Building  ^  Loan 
Association,  87  S.  £1  775.  That  was  a  case 
in  which  it  was  alleged  in  the  bill  that  oo 
a  date  prior  to  the  Institution  of  the  suit, 
plaintiff  had  conveyed  the  pro^perty  adver- 
tised to  be  sold  under  the  deed  of  trust  to 
the  loan  association,  in  consideration  of  a 
large  sum  of  money  mentioned,  and  the  fur- 
ther consideration  that  the  grantees  should 
assume  the  Incumbrance  on  the  real  estate 
thereby  conveyed,  which  included  the  debt 
to  the  loan  association;  and,  the  bill  having 
failed  to  allege  that  his  grantees  were  insol- 
vent or  that  the  mortgaged  premises  would 
not  sell  for  enough  to  discharge  the  lien,  or 
that  defendant  would  have  a  right  of  actioo 
against  him  in  case  the  premises  did  not 
bring  enotigh  to  satisfy  the  first  mortgage,  it 
was  held  that  the  demurrer  to  the  bill  should 
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bave  been  sustained;  and,  furtber,  It  was 
held  that  "the  demurrer  was  improperly 
OYermled,  since  the  relief  sought  would  in- 
ure to  the  benefit  of  complainant's  grantees 
only,  who  were  not  entitled  thereto,  being 
bound  to  discbarge  the  first  mortgage  by  as- 
suming the  payment  thereof.*'  In  Smith  t. 
HcMUlan,  supra  (Syl.,  point  5),  it  is  held: 
••If  a  sale  of  land  is  about  to  be  made  for  a 
debt  including  usury,  an  injunction  lies 
against  it"  So  it  appears  ftom  the  record 
in  case  at  bar  the  plaintiff  had  the  right  to 
interpose  the  defense  of  usury,  and  the  court 
did  not  err  in  refusing  to  dismiss  the  biU  on 
that  ground. 

It  is  well  insisted  by  counsel  for  appellee 
that  the  principles  announced  in  the  cases  of 
Gray  t.  Baltimore  Building  &  Loan  Assoda- 
tion,  48  W.  Va.  164,  3?  S.  E.  533,  54  L.  R,  A. 
217,  Archer  y.  Baltimore  Building  &  Loan 
Association,  45  W.  Va.  37,  80  S.  K  241,  and 
Floyd  V.  National  Loan  &  Investment  CJom- 
pany,  49  W.  Va.  327,  88  S.  B.  653,  54  L.  R. 
A.  636,  87  Am.  St  Rep.  805,  are  conclusive 
of  the  case  at  bar;  it  being  held  in  said 
causes  that  a  building  and  loan  association 
may  fix  a  minimum  premium,  payable  in  ad- 
vance or  in  periodical  installments,  but  such 
premium  must  be  a  lump  sum,  certain  and 
definite,  and  not  a  percentage  payable  indefi- 
nitely at  fixed  periods.  All  those  cases  were 
based  upon  contracts  fixing  a  premium  to  be 
paid  in  periodical  installments,  which  pay- 
ments were  to  be  continued  }ust  as  th0  in- 
terest and  dues  on  the  stock  subscribed  were 
to  be  paid  until  the  stock  subscribed  for, 
and  upon  which  the  loan,  was  made,  should 
be  matured.  The  date  of  the  maturity  of 
stock,  being  contingent  upon  the  amount  of 
business  done  by,  and  the  judicious  and  eco- 
nomical management  of,  the  association, 
was  necessarily  indefinite  and  uncertain. 
The  payments  of  premiums  in  those  cases 
were  not  for  a  fixed  period  of  time,  but  were 
to  continue  until  the  maturity  of  the  stock, 
which  was  liable  to  run  indefinitely,  and  de- 
pended upon  the  economical  management 
and  the  business  prosperity  of  the  associa- 
tion. A  dose  inspection  of  the  contract  in 
the  case  at  bar  makes  it  clear  to  my  mind 
that  it  is  liable  to  the  same  objection.  Not- 
withstanding the  bond  is  payable  "on  or  be- 
fore nine  years  from  date,"  it  specifically 
provides  that  "the  monthly  interest  on  said 
sum  of  $1,500,  and  the  monthly  premium  of 
$7.50  bid  by  us  on  said  loan,"  and  the  dues 
on  the  stock,  fines,  taxes,  insurance  premi- 
ums, etc.,  shall  continue  to  be  paid  '^until 
the  said  stock  becomes  fuUy  paid  in  and  of 
the  value  of  $100  per  share,"  which  can 
mean  nothing  but  the  time  of  the  maturity 
of  the  stock  upon  which  the  loan  was  made, 
which  renders  the  time  which  the  periodical 
payments  of  premiums  shall  run  indefinite 
and  uncertain;  thus  bringing  this  case  clear- 
ly within  the  mlings  of  this  court  in  the 
cases  cited  and  relied  upon  by  appellee. 

The  contract  hi  the  case  at  bar  has  been 


construed  by  the  Supreme  Court  of  Appeals 
of  Virginia  in  the  case  of  Counselman  v. 
Holston  National  Building  &  Loan  Associa- 
tion (Va.)  83  S.  K  603.  The  form  of  the 
contract  in  that  case  is  precisely  that  used 
in  the  case  at  bar.  It  is  there  held  (Syl., 
point  2):  "Where  the  premium  bid  by  a  bor- 
rowing member  of  a  building  and  loan  asso- 
ciation is  payable  only  on  maturity  of  the 
loan,  and  that  period  is  fixed  by  the  bond 
and  the  deed  securing  it,  the  amount  of  the 
premium  is  suffidentiy  certain."  Judge 
Riley,  in  delivering  the  opinion  of  the  court 
says:  "The  ground  of  the  objection  is  that 
the  premium  is  not  definite  and  certain,  be- 
cause its  payment  in  installments  is  provid- 
ed for  in  the  bond,  and  in  the  deed  of  trust 
securing  the  same^  until  the  stock  of  the  ap- 
pellant matures,  which  time  is  necessarily 
indefinite,  and  renders  the  amount  of  the 
premium  uncertain.  This  is  an  erroneous 
construction  of  the  contract  The  premium 
is  only  payable  until  the  maturity  of  the 
loan.  That  period  is  fixed  by  the  bond  and 
the  deed  of  trust  securing  it  The  payment 
of  the  premium  cannot  be  exacted  beyond 
that  time.  The  date  of  the  maturity  of  the 
loan  is  fixed  and  definite,  and  renders  the 
amount  of  the  premium  definite  and  cer- 
tain." And  he  dtes  Thompson  on  Buildhig 
&  Loan  Associations,  §  190,  which  says,  "A 
premium  bid  for  the  right  of  precedence  in 
taking  a  loan  cannot  be  collected  after  the 
maturity  of  the  loan;*'  dting  Savings,  etc.. 
Association  v.  Stevens,  8  Wkly.  Law  Bui. 
118.  I  have  been  unable  to  find  the  case  of 
Association  v.  Stevens,  cited  by  Mr.  Thomp- 
son, but  it  seems  that  case  is  the  only  au- 
thority upon  which  his  section  190,  touch- 
ing this  point,  is  based.  I  find,  also,  sec- 
tion 232,  Th.  &  Bl.  on  Building  &  Loan  Asso- 
ciations, is  to  the  same  effect,  and  based 
solely  upon  the  same  case,  in  3  Wkly.  Law 
Bui.  113.  A  distinct  provision  could  have 
been,  but  'was  not,  inserted  in  the  bond,  that 
monthly  payments  of  premium  should  cease 
at  the  end  of  nine  years,  and  probably  it  was 
so  in  the  case  cited  by  Mr.  Thompson  (Sav- 
ings, etc..  Association  v.  Stevens,  8  Wkly. 
Ijblw  Bui.  118);  but  on  the  contrary,  the  bond 
now  under  consideration  provides  that  the 
premium  and  other  things  mentioned  shall 
continue  to  be  paid  until  the  maturity  of  the 
stock.  I  cannot  understand  how  the  Court 
of  Appeals  of  Virginia  could  come  to  the 
conclusion  that  payments  of  the  premium 
could  not  be  required  after  the  loan  became 
due,  when  the  contract  itself  is  so  explidt 
in  its  language  that  monthly  payments  of 
premium  shall  be  paid  'imtil  the  said  stock 
becomes  fully  paid  in  and  of  the  value  of 
one  hundred  dollars  per  share."  Section  2  of 
artide  8  of  the  by-laws  of  defendant  the 
Holston  National  Building  &  Loan  Associa- 
tion provides,  "The  payments  of  each  share 
shall  be  sixty  cents  per  month  for  each  and 
every  month  until  maturity,  commendng  the 
last  day  of  the  month  following  the  date  of 
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the  certificate.**  It  Is  Impossible  to  tell 
when  these  payments  and  the  fees,  fines, 
and  the  earnings  of  the  association  will  ma- 
ture the  stock  to  the  par  value  of  $100  per 
share;  that  being  contingent  upon  the  man- 
agement and  conduct  and  prosperity  of  the 
business.  Indeed,  it  may  turn  out  that  the 
stock  may  never  be  matured,  as  is  the  case 
with  many  of  the  national  building  and  loan 
associations,  largely  because  of  the  expense 
of  maintaining  a  corps  of  officers  on  large 
salaries,  in  consequence  of  which  the  asso- 
ciation has  to  borrow  money  at  a  high  rate 
of  Interest  to  meet  the  demands  of  appli- 
cants to  borrow.  This  necessarily  renders 
the  time  the  payment  of  installments  of  pre- 
mium has  to  be  kept  up  very  indefinite  and 
uncertain.  Our  statute  (section  26,  c.  54, 
Code  1899)  provides  that  a  loan  association 
"may  charge  and  receive  the  premium  bid 
by  a  stockholder  for  the  priority  of  right  to 
such  loans  in  periodical  installments;  but  the 
by-laws  of  every  association  shall  set  forth 
whether  the  premium  bid  for  the  prior  right 
to  the  loan  shall  be  deducted  therefrom  in 
advance  or  be  paid  in  periodical  install- 
ments.*' In  the  Gases  of  Archer,  Gray,  and 
Floyd,  before  referred  to,  where  it  is  held 
that  the  minimum  premium  "must  be  a  lump 
sum,  certain  and  definite,  and  not  a  percent- 
age payable  indefinitely  at  fixed  periods,"  it 
is  so  held  because  in  the  contracts  then  un- 
der consideration  there  was  no  definite  time 
fixed  at  which  the  monthly  payments  of  pre- 
mium should  cease,  and  beyond  which  fur- 
ther payments  should  not  be  collected;  hence 
the  whole  amount  of  the  premium  was  not, 
and  could  not  be,  fixed,  definite^  and  certain. 
But  where  it  is  provided  that  the  monthly 
premiums  of  a  specified  amount  for  each 
monthly  or  periodical  payment  shall  continue 
not  exceeding  a  given  number  of  months,  it 
is  rendered  certain  and  definite,  because  it 
cannot  go  beyond  the  number  of  months  des- 
ignated; and  if  it  should  cease,  by  reason  of 
maturity  of  the  stock  and  the  consequent 
payment  of  the  loan,  in  a  shorter  time,  sure- 
ly the  borrower  could  not  complain. 

It  is  contended  by  appellant  the  contract 
involved  in  this  cause  is  a  Tennessee  con- 
tract, and  that  the  "matters  connected  with 
the  performance  of  the  contract  (L  e.,  its  in- 
terpretation and  the  like),  and  operations  of 
the  parties  thereto,  are  regulated  by  the  law 
prevailing  at  the  place  of  performance, 
whether  the  place  of  performance  is  different 
from,  or  the  same  as,  the  place  of  execu- 
tion.'* This  proposition  is  well  settled  as  ap- 
plyhig  to  the  case  at  bar  in  the  case  of  Floyd 
v.  National  Loan  &  Investment  Co.,  supra 
(Syl.,  point  8):  "A  foreign  corporation,  com- 
ing into  this  state  to  transact  business,  must 
conform  to  the  law  of  this  state,  if  there  be 
any,  regulating  similar  corporations  organ- 
ized under  the  laws  of  this  state;  and  its  con- 
tracts, although  in  terms  solvable  in  the  for- 
eign state  in  which  such  corporation  has  its 
domicile,  must  be  such  a  contract  as  a  aimi- 


hir  domestic  corporation  2b  authorised  to 
make,  or  the  courts  of  this  state  cannot  en- 
force, or  permit  the  enforcement  of,  ita  per- 
formance." The  defendant  company  organ- 
ized in  Mercer  county»  of  this  states  a  local 
board,  and  induced  the  plaintiff.  Prince^  to 
take  stock  and  borrow  money  from  it  as  a 
building  and  loan  association*  securing  the 
loan  upon  real  estate  in  Mercer  county*  and 
attempts  to  enforce  the  said  contract  in  the 
courts  of  this  state,  when  such  contract;  if 
made  'trith  a  similar  corporation  organized 
under  the  laws  of  this  state,  could  not  be  en- 
force because  usurious.  This  being  the 
case,  the  defendant  will  not  be  permitted  to 
enforce  the  same. 

The  appellant  says  the  court  erred  in  over- 
ruling its  exceptions  to  the  commissioner's 
report  in  crediting  upon  the  loan  all  the  mon- 
ey paid  by  plaintiff  as  dues  upon  the  20 
shares  of  stock  subscribed  by  him,  when  it 
should  have  been  applied  to  the  maturity  of 
the  stock.  It  is  true,  plaintiff  only  borrow- 
ed on  15  shares,  but  it  was  all  one  transac- 
tion. The  record  shows  that  he  subscribed 
only  for  the  purpose  of  borrowing,  and  was 
to  have  $2,000  on  loan,  and  hence  subficrib- 
ed  for  the  20  shares.  But  after  he  had  sab- 
scribed  for  the  20  shares  the  defendant  re- 
fused to  loan  to  him  more  than  the  par  Talue 
of  15  shares.  The  plaintiff  did  not  subscribe 
for  the  purpose  of  holding  the  5  shares  as 
investment  stock,  and,  the  loan  being,  be- 
cause of  its  usurious  nature,  a  straight  loan 
of  $1,500  at  6  per  cent  per  annum,  all  iiay- 
ments  made  by  plaintiff  on  account  of  dues, 
premiums,  fines,  ejtc.,  were  properly  applied 
to  the  payment  of  the  debt  and  Interest. 

There  is  no  error  in  the  decree,  and  the 
same  is  affirmed. 


(»  W.  Va.  SO) 

RATLIFP  V.  S0MMB2RS  et  aL 

(Supreme  Court  of  Appeals  of  West  Vbslala. 

Feb.  16,  1904.) 

BQUITY—PLKADINO— AMENDMENT— SPBCnnC 
PERFORMANCJffi-PAROL  PURCHASE. 

1.  It  is  impracticable  to  lay  down  a  mle  in 
reference  to  amendments  of  equity  pleadlngs 
which  shall  govern  in  all  cases.  Their  allow- 
ance must  at  every  stage  of  the  canse  rest 
in  the  discretion  of  the  court,  and  that  discre- 
tion must  depend  largely  on  the  special  circum- 
stances of  each  case.  The  ends  of  justice  shoold 
never  be  sacrificed  to  mere  form,  or  by  too  rigid 
an  adherence  to  technical  rules  of  practice. 

2.  Courts  are  much  stricter  in  pennittiag 
amendments  to  answers  than  to  bills. 

S.  Where  a  purchaser  under  a  parol  contract 
has  been  placed  in  possession,  and  held  nnder 
the  contract,  and  paid  all  or  part  of  the  poiv 
chase  money,  and  made  valuable,  permanent  im- 
provements upon  the  land,  and  such  possession 
has  been  actual  and  exclusive,  and  not  as  a  ten- 
ant of  the  vendor,  he  may  maintain  his  bill  la 
a  court  of  equity  for  q)ecific  performance. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Lewis  Oomnty: 
W.  G.  Bennett,  Judge. 

ITS-  See  Frauds,  Statute  of.  vol.  2S,  G«Dt  DUg,  | 
SX6;   Speciflo  Pertormancsb  voL  H  Cent.  Dig.  tf  US. 
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BUI  by  William  Ratllfl  a«:ainst  Martha  B<L 
Sommers  and  others.  Decree  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Linn  &  Bland,  for  appellants.  Bdward  A. 
Brannon  and  Xx>iiis  Bennett,  for  appellee. 

McWHORTBIB,  J.  WUliam  Ratliff  filed  his 
bill  in  the  circnit  court  of  Lewis  ooonty 
against  Martha  M.  Sommers  et  al.,  heirs  at 
law  and  administrator  de  bonis  non  with 
the  will  annexed  of  Q.  D.  Oamden,  deceased, 
for  the  purpose  of  enforcing  specific  p^form- 
ance  of  a  contract  made  with  the  said  G.  D. 
Camden  In  his  lifetime  for  a  tract  of  88% 
acres  of  land  on  Oil  creek,  setting  forth  the 
metes  and  bounds  thereof  in  his  bill— alleging 
that  negotiations  were  commenced  as  early 
as  1874  for  the  purchase  of  said  land— and 
filed  with  his  bilV  as  exhibits,  certain  letters 
and  fragments  of  letters  from  O.  D.  Cam- 
den indicating  such  negotiations,  and  also 
two  letters  as  follows: 

''Wm.  Batliff,  Esq.:  Your  letter  was  duly 
receiyed  some  weeks  before  we  left  home 
and  I  expected  to  have  written  you  before 
we  left  but  was  to  bu^y  to  look  over  your 
account  since  coming  here  I  have  looked  it 
over  and  find  it  all  right  I  wish  you*  would 
buy  the  land  and  you  can  have  it  for  $4  an 
acre.  I  will  let  your  account  of  $160  go  as 
a  payment  on  the  land.  If  you  wish  it  and 
you  can  have  all  the  time  you  wish  to  finish 
paying  for  the  land.  Please  see  that  no  one 
cuts  any  of  the  timber  on  adjoining  lands. 
Tours  truly,  G.  D.  Camden,  per  Mrs.  G.  D. 
Camden,  Florida,  March  28th,  1864." 

•*Bureka  Springs,  March  20th,  1888.  Wm. 
Ratliff,  Esq.  I  received  your  letter  and  I  am 
glad  to  hear  you  are  well.  I  am  much  im- 
proved since  I  came  here.  I  thank  yon  very 
much  for  the  money  you  sent  $160.  This 
about  or  quite  pays  off  your  land  and  you 
better  take  the  other  little  piece  that  loins 
you  and  you  will  have  a  nice  farm  on  Oil 
Creek.  My  lands  give  me  so  much  trouble 
to  keep  people  from  stealing  the  timber  that 
I  am  going  to  sell  them  all.  Please  regard 
this  letter  as  a  receipt  I  will  be  home  soon 
and  will  make  a  deed.  Tours  truly,  G.  D. 
Camden,  per  Mrs.  Camden." 

He  alleged  that  said  letters  so  received 
constituted  a  valid  and  binding  contract 
against  said  Oamden  and  his  estate  for  the 
specific  conveyance  by  deed  to  plaintiff  of 
said  tract  of  land;  that  plaintiff  had  control 
and  management  of  quite  a  quantity  of  said 
Camden's  lands  in  Lewis  county,  and  was 
employed  by  Oamden  to  watch  and  lo<^  after 
the  same,  and  keep  trespassers  from  cutting 
timber  and  doing  damage  to  the  same,  and 
for  which  work  Oamden  promised,  verbally 
and  in  writing,  to  pay  him  therefor,  and  the 
same  was  to  go  as  a  credit  on  said  land  pur- 
chase, which  work,  with  the  cash  shown  by 
said  receipts  to  have  been  paid  on  said  land, 
had  fully  and  more  than  paid  for  said  tract 
at  the  price  of  $4  per  acre;  that,  at  the  date 


of  the  letters  wrlttien  from. Florida,  Oamden 
possessed  a  large  number  of  tracts  ii^  Lewis 
county,  and  had  extensive  business  Interests 
generally,  and  about  the  date  of  the  said  let- 
ters his  health  became  impaired,  but  he  re- 
tained his  mental  vigor  up  to  the  time  of  his 
tleath,  and  during  the  period  of  1884,  and  up 
to  1880^  his  wif  e^  Mrs.  Camden,  was  author^ 
ized  by  him  to  do  and  perform  such  work 
and  acts  as  were  represented  by  said  letters, 
contracts,  and  receipts,  which  he  would  dic- 
tate to  her,  and  she  would  write  at  his  in- 
stance and  request,  and  she  would  sign  many 
of  his  Important  legal  pap^s,  such  as  con- 
tracts for  sale  of  land,  receipts  for  purchase 
money,  and  other  papers,  as  appear  by  the 
contracts,  letters,  and  receipt  made  a  part 
of  the  blU;  that  Charles  W.  Lynch  was  ap- 
pointed and  qualified  as  administrator  de 
bonis  non  with  the  will  annexed  of  G.  D. 
Camden-«nd  praying  that  the  said  heirs  at 
law  be  required  to  execute  and  deliver  a  good 
and  sufficient  deed  conveying  to  plaintiff  the 
said  tract  of  land,  and  for  general  relief. 

The  defendant  Oharles  W.  Lynch,  admin- 
istrator, filed  his  demurrer  and  answer  to  the 
bill,  and  for  ground  of  demurrer  said  that 
Myra  H.  Camden,  who  was  named  in  the 
process,  but  not  made  a  party  by  the  bill, 
but  expressly  stated  therein  not  to  be  a  nec- 
essary or  material  party,  was  a  necessary 
party  to  the  bill,  and  pleaded  the  statute  of 
limitations,  and  answered,  denying  that  6. 
D.  Camden  had  ever  sold  the  land  to  plain- 
tiff as  claimed  in  his  bill,  and  averring  that 
John  J.  Davis  and  T.  B.  Oamden,  trustees 
named  in  a  settlement  made  between  the 
heirs  and  Myra  H.  Camden  concerning  the 
contest  of  the  will,  by  deed  dated  the  21st 
of  March,  1895,  conveyed  to  the  said  heirs 
at  law,  "all  and  singular,  all  the  unsold  and 
remaining  lands  that  were  conveyed  to  par- 
ties of  the  first  part  [trustees]  by  the  deed 
aforesaid  for  the  purposes  in  said  deed  men- 
tioned, in  the  Stete  of  West  Virginia,  and' 
elsewhere  in  any  other  state  or  country,  and 
all  the  lands  conveyed  by  said  G.  D.  OamdeD 
to  said  Myra  H.  Camden  and  not  sold  and  not 
conveyed  by  the  said  G.  D.  Oamden,  or  sold 
I  and  conveyed  to  her  by  parties  of  the  first 
\  part" 

The  defendante  Martha  M.  Sommers  et  al., 
heirs  at  law,  also  filed  their  demurrer  and 
answer,  insisting  that  Myra  H.  Camden  was 
a  necessary  party  to  the  suit,  and  denying 
the  sale  to  the  plaintiff  as  alleged  in  the  bill. 

D^)ositlons  were  taken  and  filed  in  the 
cause,  and  on  the  18th  day  of  March,  1899, 
the  plaintiff  tendered  his  amended  bill,  which 
was  filed,  and  remanded  to  rules,  for  the  pur- 
pose of  issuing  process  thereon  and  maturing 
the  cause  for  hearing.  The  amended  bill 
alleged  that  Myra  H.  Camden,  who  had  in- 
termarried with  G.  W.  Atkinson,  was  a  nec- 
essary party  to  the  suit;  and  alleging  in  said 
bill  that  said  G.  W.  Atkinson,  by  reason  of 
his  marital  relations,  had  also  become  a  nec- 
essary party,  and  asking  that  the  original 
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bin  be  read  as  a  part  d  tbe  amended  bill, 
and  alleging  that  the  said  G.  D.  Camden,  be- 
ing the  owner  thereof^  at  one  time  sold  to 
one  James  Gay,  by  specific  metes  and  bounds, 
which  are  set  out  in  the  bill,  as  well  as  the 
amended  bill,  the  said  88%  acres  of  land  on 
Oil  creekf  which  sale  was  afterwards  can- 
celed and  annulled,  and  the  same  again  be- 
came the  property  of  Camden,  who  for  many 
years  owned  this  and  other  lands  in  that  sec- 
tion, and  employed  Ratliff  to  look  after  the 
same  for  him,  and  to  attend  not  only  to  his 
general  interests  there,  but  ee^iecially  to  hia 
intereets  in  a  warmly  litigated  suit  about 
land  pending  in  the  circuit  court  of  Lewis 
county  between  the  said  Camden  and  one 
John  Keith  et  al.,  and  promised  to  pay  Rat- 
liff a  proper  consideration  for  his  services; 
that,  in  pursuance  of  said  employment,  he 
had,  at  great  inconvenience  to  himself,  and 
at  the  loss  of  the  friendship  of  many  of  his 
neighbors,  done  work  and  performed  services 
up  to  the  spring  of  1884  to  the  amount  of 
$150  and  more,  which  said  Camden  then 
agreed  to  pay  to  him,  and  still  continued  in 
the  service  and  employment  of  OEunden,  and 
his  service  thereabouts  amounted  to  a  large 
sum,  which  Camden  agreed  to  pay;  that  about 
1886  or  1867  he  and  said  Camden  had  an  oral 
agreement  by  which  Camden  sold  him  the 
land  at  $4  per  acre,  he  to  have  credit  for  the 
amount  due  him  for  services,  and  the  residue, 
when  ascertained,  to  be  paid  by  Ratliff,  who 
took  possession  of  said  land  under  said  pur- 
chase with  full  knowledge  and  by  the  express 
consent  of  Camden,  and  had  continued  in  ad- 
verse possession  under  said  sale  ever  since; 
that  Camden  then  and  repeatedly  thereafter 
promised  Ratliff  to  draw  up  and  execute  a 
writing  setting  out  the  sale  and  the  terms 
thereof,  but,  being  old  and  feeble  in  health, 
he  put  off  and  delayed  the  execution  of  the 
same  until  the  24th  of  June,  1888,  when, 
plaintiff  having  fully  paid  up  the  entire  pur- 
chase money  on  said  land,  said  Camden  au- 
thorized and  directed  W.  B.  McGary  to  exe- 
cute and  deliver  for  him  to  plaintiff  a  writ- 
ing setting  forth  said  sale  and  the  paymeht 
of  the  purchase  money,  which  he  did*  being 
general  agent  for  Camden  to  sell  his  Oil 
creek  lands,  as  well  as  other  lands,  and,  in 
pursuance  of  his  general  as  well  as  of  his 
special  authority,  executed  on  behalf  of  G. 
D.  Camden  a  writing  selling  said  tract  of 
land  to  said  Ratliff  at  said  $4  per  acre,  and 
stating  that  tbe  entire  purchase  money  had 
been  duly  settled  with  said  Camden,  signing 
the  same  with  the  name  of  G.  D.  Camden, 
by  W.  B.  McGary,  his  attorney,  and  delivered 
the  same  to  plaintiff;  alleging  that  said  Cam- 
den died  on  the  21st  of  April,  18&1,  without 
havijQg  made  him  a  deed  for  said  land, 
though  he  had  repeatedly  promised  to  do  so; 
that  he  left  surviving  him  the  heirs  at  law 
named,  and  his  wife,  Myra  H.  Camden;  that 
he  left  a  will  in  which  he  devised  all  of  his 
real  estate  to  his  said  wife  (now  Myra  H. 
Atkinson);  that  said  will  was  duly  admitted 


to  probate;  that  proceedings  to  set  aside  tiie 
will  were  Instituted  by  the  hehrs  at  law  of  • 
Camden,  which  were  finally  compromised, 
and  Myra  H.  Camden  conveyed  to  John  J. 
Davis  and  T.  B.  Camden  many  of  said  6.  D. 
Camden's  lands,  but  expressly  reserved  In 
herself  the.  title  to  all  lands  sold  by  G.  D. 
Camden  in  his  lifetime,  and  remaining  on- 
conveyed  at  the  time  of  his  death;  and  that 
said  trustee,  after  having  sold  many  tracts 
of  said  land  under  the  trust,  omveyed  the 
residue  of  the  tracts  to  the  said  heirs  at  law. 
Therefore  plaintiff  says  that  the  title  to  said 
tract  of  88%  acres  of  land  was  still  In  said 
Myra  H.  Camden,  unless  Uie  court  ahovild 
hold  that  there  was  never  a  sale  in  the  life- 
time of  said  Camden,  in  which  case  it  would 
be  in  the  said  heirs  at  law;  that  nether  tbe 
said  Myra  H.  Atkinson,  nor  the  said  heirs  at 
law,  had  ever  conveyed  the  land  to  plaintiff, 
and  refused  to  do  so,  but  that  said  land  was 
sold  to  plaintiff  and  folly  paid  for,  and 
prayed  that  it  be  decreed  to  him. 

On  the  28d  of  June,  1889,  the  defendants 
the  heirs  at  law  and  B.  M.  RamsburSt  ad- 
ministrator of  G.  D.  Camden,  deceased,  who 
had  been  appointed  in  the  place  of  Charles 
W.  Lynch,  moved  the  court  to  reject  the  said 
amended  bill  for  the  reas<«s  set  out  In  a 
paper  filed  with  the  said  motion,  and  also  ex- 
cepted to  so  much  of  the  deposition  of  Louis 
Bennett,  filed  March  11, 1899,  and  the  deposi- 
tions of  R.  B.  Brinkley  and  W.  C.  Ratliff, 
filed  March  1, 1899,  as  related  to  the  alleged 
contract  or  writing  made  by  W.  B.  McGary, 
referred  to  in  the  amended  bill.  The  court 
overruled  the  motion  to  strike  out  the  amend- 
ed bill,  but  sustained  the  excepti<xis  to  tbe 
depositions  of  Louis  Burnett,  R.  B.  Brinkley. 
and  W.  C.  Ratliff,  and  suppressed  so  moch 
of  said  depositions  as  related  to  the  alleged 
contract;  and  said  defendants  then  and  by 
leave  of  the  court  filed  their  several  answers 
to  the  said  amended  bill,  and  leave  was 
granted  to  plaintiff  to  retake  the  deposition 
of  Louis  Bennett,  R.  B.  Brinkley,  and  W.  C. 
Ratliff  as  to  the  matters  suppressed,  so  far 
as  relevant,  upon  proper  notice.  The  paper 
filed  with  the  motion  to  strike  out  the  amend- 
ed bill  and  suppress  the  depositions  asks  that 
the  amended  bill  be  rejected  because  the 
new  matter  alleged  therein,  if  true,  most 
have  been  known  by  plaintiff  and  by  the  at- 
torney who  wrote  the  original  bill  at  the 
time,  as  well  as  when  the  amended  bill  was 
written,  and  that,  according  to  his  own 
showing,  plaintiff  had  been  guilty  of  such 
neglect  that  he  was  not  entitled  to  maintain 
his  amended  bill;  citing  Foutty  v.  Poar,  35 
W.  Va  70,  12  S.  B.  1006  (Syl.,  point  2>,  and 
other  authorities.  It  also  moved  the  court 
to  strike  out  all  that  part  of  the  am^ided 
bill  which  alleged  a  contract,  written  and 
signed  and  delivered  by  McGary,  as  agent  for 
Camden,  and  that  McGary  was  the  agent  of 
said  Camden,  and  also  all  that  part  ailing 
an  oral  purchase  of  the  land  made  by  the 
plaintiff  In  1886  or  1887.  because,  by  said 
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amended  blll»  If  inne  was  Joined  on  the 
amended  bill  and  answer,  and  eyidence  had 
been  taken  on  both  sides  departs  from  the 
foundation  of  the  suit,  by  seeking  to  set  up 
and  rely  upon  a  written  contract  made  by 
W.  B.  McGary  as  agent,  and  the  evidence 
shows  that  said  McGary  wrote  the  original 
bill.  The  depositions  of  Louis  Bennett  and 
W.  C.  Ratliff  were  retaken. 

The  cause  was  heard  on  the  1st  day  of 
April,  1901,  when  the  court  decreed  that  Wil- 
liam Ratliff  purchased  said  tract  of  land 
from  Camden,  as  alleged  in  his  bills,  at  the 
price  of  ^  per  acre;  that  the  porcliase  price 
had  been  fully  paid  and  satisfied,  and  that 
plaintiff  was  entitled  to  a  specific  execution 
of  said  sale  and  conveyance  of  said  land  to 
him;  that  the  legal  title  thereto  was  in  said 
M^ra  H.  Atkinson— and  decreed  that  she  and 
her  husband,  G.  W.  Atkinson,  convey  the 
same  to  plaintiff  by  proper  deed,  and,  in  de- 
fault of  their  executing  such  deed,  appointed 
W.  B.  McGary  and  Louis  Bennett  special 
commissioners  to  make  the  deed  on  their  be- 
half, and  decreed  costs  against  appellants. 
The  defendants  Dora  B.  Ramsburg,  Gene- 
vieve B.  Parr,  Martha  M.  Sommers,  and  Wil- 
son L.  Camden  appealed  from  said  decree, 
assigning  as  errors  that  the  contract  was  net 
proved  as  alleged;  that  the  evidence  in  sup- 
port of  plaintiff's  pretentions  was  insufficient, 
and  much  of  it  fabricated;  and  in  hearing  tt^e 
cause  on  the  amended  bill  and  entertaining 
that  bill;  and  because  the  court  should  have 
reused  relief  to  plaintiff  because  the  evidence 
shows  he  came  into  court  with  nndean 
bands. 

It  clearly  appears  from  the  record  that 
Myra  H.  Atkinson  was  a  necessaiy  party  to 
the  suit,  as  the  l^al  title  to  the  land  in  ques- 
tion remained  in  her,  if  the  negotiations  be- 
tween Batliff  and  Camden  in  his  lifetime 
amomited  to  a  sale  of  the  land;  and,  if  the 
court  should  so  hold,  it  would  then  become 
necessary  for  her  to  make  the  conveyance  to 
the  plaintiff,  so  that,  as  far  as  parties  to  the 
suit  were  concerned,  an  amended  bill  was 
necessary  to  bring  her  and  her  husband  in  as 
parties.  In  Rezroad  t.  McQuain,  24  W.  Va. 
32  (Syl.,  point  1),  it  is  held:  «*It  is  a  cardinal 
rule  in  equity  that  all  persons  materially  in- 
terested, either  legally  or  beneficially,  in  the 
subject-matter  of  the  suit,  must  be  made  par- 
ties to  the  suit"  Gall  v.  Gall,  50  W.  Va. 
523,  40  S.  B.  380;  1  Hogg's  Bq.  Proc.  §§  36, 
823>  324.  When  the  proofs  in  a  cause  show 
that  the  plaintiff  has  a  cause  of  action  which 
entitled  him  to  relief,  that  it  is  of  similar 
nature  to  that  alleged  in  his  bill,  and  such 
as  might  be  made  available  by  proper  amend- 
ments of  his  bill,  the  court  will  not  dismiss 
the  original  bill  without  giving  plaintiff  an 
opportunity  to  amend  within  a  reasonable 
time.  Doonan  v.  Glynn,  26  W.  Va.  225.  •^A 
plaintiff  in  a  suit  in  chancery  can  only  obtain 
relief  upon  the  case  made  in  his  bill,  and  not 
on  a  substantially  different  case  made  by  the 
proof.    But  where  the  case  made  by  the 


proof  shows  a  right  to  relief,  and  is  not  so 
different  from  the  case  made  in  the  bill  that, 
under  the  rules  of  chancery  pleading,  it  could 
not  be  amended,  the  plaintiff  will  be  allowed 
to  amend  his  bill  to  confonn  to  the  true 
state  of  the  case."  Lamb  v.  Oedl,  25  W. 
Va.  288  (Syl.,  point  3);  Id.,  28  W.  Va.  658; 
and,  to  the  same  effect,  1  Enc.  PI.  &  Pr.  485, 
and  cases  there  dted.  The  amended  bill  in 
the  case  at  bar  in  no  wise  contradicts  the 
allegations  of  the  original  bill,  or  is  inconsist- 
ent therewith.  It  alleges  a  parol  sale  of  the 
land  in  1886  or  1887,  as  shown  by  the  orig- 
inal bill,  showing  negotiations  and  acknowl- 
edgments of  plaintiff's  payments  and  rights; 
and,  as  further  evidence  of  said  sale  and  its 
payment,  the  amended  bill  also  refers  to  the 
writing  made  by  McGary  at  the  instance  of 
Camden  and  at  the  request  of  plaintiff.  Sec- 
tion 12,  c.  125,  Code  1809,  makes  ample  pro- 
vision for  amendment  to  a  declaration  or  bill 
before,  or  even  after,  appearance  of  the  de- 
fendant, "if  substantial  Justice  will  be  pro- 
moted thereby"— of  course,  exacting  such 
terms  on  the  part  of  the  plaintiff  as  justice 
In  the  premises  may  demand.  See  Bird  v. 
Stout,  40  W.  Va.  43,  20  S.  B.  852  (Syl.. 
point  4).  "Subject  to  the  rights  of  the  op- 
posing party,  amendments  to  the  pleadings 
can  usually  be  made  at  any  time  before  the 
jury  have  retired,  or  the  hearing  in  equity 
is  at  an  end."  A.  &  E.  Enc  (1st  Ed.)  553, 
and  cases  there  dted;  1  Hogg's  Eq.  Pr.  i 
322.  In  Hardin  v.  Boyd,  113  U.  S.  756,  5 
Sup.  Ct  771,  28  L.  Ed.  1141,  Justice  Harlan, 
in  delivering  the  opinion  of  the  court,  at 
page  761,  113  U.  S.,  and  page  773,  5  Sup.  Ct, 
28  L.  Ed.  1141,  says:  "In  reference  to  amend- 
ments of  equity  pleadings,  the  courts  have 
found  it  impracticable  to  lay  down  a  rule  that 
would  govern  all  cases.  Their  allowance 
must,  at  every  stage  of  the  cause,  rest  in 
the  discretion  of  the  court,  and  that  discre- 
tion must  depend  largely  on  the  special  dr- 
cumstanoes  of  each  case.  It  may  be  said 
generally  that,  in  passing  upon  applicationo 
to  amend,  the  ends  of  justice  should  never 
be  sacrificed  to  mere  form,  or  by  too  rigid 
an  adherence  to  technical  rules  of  practice." 
Wiggins  Ferry  Co.  v.  Railway  Co.,  142  U. 
S.  396,  413,  12  Sup.  Ct  188,  35  L.  Ed.  1055; 
Crockett  v.  Lee,  7  Wheat  522,  5  L.  Ed.  513; 
Watts  V.  Waddle,  6  Pet  389,  8  L.  Ed.  437; 
Parkhurst  v.  Van  Cortlandt,  1  Johns.  Ch. 
273;  Walden  v.  Bodley,  14  Pet  156,  10  L. 
Ed.  398;  Neale  v.  Neale,  9  Wall.  1,  19  L.  BcL 
690.  The  case  of  Foutty  v.  Poar,  35  W.  Va. 
70,  12  S.  E.  1096,  dted  by  the  appellants  to 
show  that  the  court  should  not  have  per- 
mitted the  filing  of  the  amended  bill,  is  not 
in  point  "Courts  are  much  stricter  in  per- 
mitting amendments  to  answers  than  to 
bills."  1  Hogg's  Eq.  Proc.  {  343,  and  author- 
ities dted  under  "188."  In  case  of  Foutty 
V.  Poar  it  is  said:  '^o  file  an  amended  an- 
swer, it  should  appear  that  the  reasons  for  it 
are  cogent  and  satisfactory;  that  the  mis- 
takes to  be  corrected  <Hr  facts  to  be  added  are 


Tie 


46  SOUTHBASTBBN  BBPOBTEB^ 


(W.Vt, 


made  highly  probable,  If  not  certain;  that 
they  are  material;  that  the  party  has  not 
been  guilty  of  gross  negligence;  and  that  the 
mistakes  have  been  ascertained  and  the  new 
facts  have  come  to  the  knowledge  of  the 
party  since  the  original  answer."  Citing 
Matthews  v.  Dunbar,  8  W.  Va.  138;  Wyatt 
V.  Thompson,  10  W.  Va.  645;  McKay  v.  Mc- 
Kay's Adm'rs,  33  W.  Va,  736,  11  S.  B.  213. 
In  the  case  at  bar  W.  B.  McGary  prepared 
the  bill,  and  in  his  deposition  he  gives  suffi- 
cient reasons  for  not  filing  it  with  the  orig- 
inal bill.  There  is  no  negligence  on  the  part 
of  plaintiff  himself  in  the  i»r<^;>aration  of  his 
bill.  In  Davison  v.  Davison,  13  N.  J.  Eq. 
246:  "The  bUl  In  this  case  permitted  to  be 
amended  after  final  hearing  so  as  to  make 
the  contract  alleged  agree  with  that  ^oved." 
Abbott  V.  L'Hommedieu,  10  W.  Va.  677  (Syl., 
point  2),  it  is  held:  *'The  exercise  of  the  eq- 
uity branch  of  Jurisprudence  respecting  the 
rescission  and  6i>eclfic  performance  of  con- 
tracts is  not  a  matter  of  right  in  either  party; 
but  it  is  a  matter  of  discretion  in  the  court, 
not,  indeed,  an  arbitrary  or  capricious  dis- 
cretion, ■  dependent  upon  the  mere  pleasure 
of  the  judge,  but  of  that  sound  and  reason- 
able discretion  which  governs  itself,  as  far  as 
it  may,  by  general  rules  and  principles,  but 
at  the  same  time  which  withholds  or  grants 
relief  according  to  the  circumstances  of  each 
particular  case,  when  these  rules  and  princi- 
ples will  not  furnish  any  exact  measure  of 
Justice  between  the  parties."  And  in  Lowry 
V.  Buffington,  6  W.  Va.  249  (Syl..  points  1 
and  2):  "(1)  When  there  has  been  a  part  per- 
formance of  a  contract  for  the  sale  of  land, 
by  the  purchaser  being  put  into  possession  of 
the  property,  and  payment  of  the  purchase 
money,  or  a  part  thereof,  and  an  ofT^  to  pay 
the  residue  according  to  contract,  and  valu- 
able improvements  have  been  made  on  the 
land  by  the  purchaser  on  faith  of  the  con- 
tract, the  statute  of  frauds  cannot  be  success- 
fully pleaded  in  bar  to  the  performance  In  a 
court  of  equity.  (2)  Applications  to  the  court 
to  compel  specific  perfonnanoe  are  addressed 
to  its  discretion,  but  It  is  not  an  arbitrary 
or  capricious  discretion,  but  a  sound  judicial 
discretion,  regulated  by  the  established  prin- 
ciples of  the  court"  "It  is  apparent  that  the 
general  rule  requires  the  contract  sought  to 
be  specifically  enforced  to  be  in  writing,  and 
signed  by  the  party  to  be  charged,  or  his 
agent  But  courts  of  equity  treat  parol  con- 
tracts for  the  sale  or  exchange  of  real  estate, 
when  there  has  been  part  performance,  as 
valid  and  as  effectual  as  things  evidenced  by 
the  most  solemn  instruments  in  writing." 
Hogg's  Eq.  Proc.  f  898,  and  cases  there  cited. 
And  in  the  same  section  it  is  said:  "In  order 
to  prevent  the  possibility  of  fraud,  however, 
in  ingrafthig  this  exception  upon  the  statute 
of  frauds,  it  is  settied  that  the  parol  agree- 
ment relied  upon  must  be  certain  and  definite 
in  its  terms;  the  acts  proved  in  part  per- 
formance must  therefore  result  from,  or  be 
In  pursuance  of,  the  agreement;    and  the 


agreement  must  have  been  so  tax  executed 
that  a  refusal  of  full  execution  would  operate 
as  a  fraud  upon  the  party,  and  place  him  In 
a  situation  which  would  not  allow  of  ade- 
quate relief  by  way  of  compensation  in  dam- 
ages." 

Where  the  purchaser  has  been  placed  in 
possession,  and  held  under  the  contract,  and 
paid  all  or  part  of  the  purchase  money,  and 
made  valuable  and  permanent  improvements 
upon  the  land,  and  soch  possession  having 
been  actual,  adverse,  and  exclusive,  and  not 
as  a  tenant  of  the  vendor— when  this  can  be 
shovm  to  the  satisfaction  of  a  court  of  equi- 
ty—he can  maintain  bis  bill  for  specific  per- 
formance. Miller  V.  liorentz,  89  W.  Va.  160, 
19  S.  B.  891;  Gallagher  v.  Gallagher,  31  W. 
Va.  9,  5  S.  B.  297;  Goodwin  v.  Bartlett,  43 
W.  Va.  332,  27  S.  B.  325;  Middleton  t.  Sel- 
by,  19  W.  Va.  167  (Syl..  pohit  4). 

The  original  bill  does  not  set  up  the  writing 
made  by  W.  B.  McGary,  agent  of  Camden, 
dated  the  24th  day  of  June,  1888.  While  tiie 
paper  written  by  McGary  is  sometimes  re- 
ferred to  as  a  sale  of  the  land,  yet  it  was  not, 
strictiy  speaking,  a  sale.  It  was  a  mere 
memorandum  to  show  that  the  sale  bad  for- 
merly taken  place,  and  that  the  purchase 
money  for  the  land  had  been  paid  by  Rat- 
liff,  and  that  he  was  entitied  to  a  deed. 
The  evidence  of  Brinkley  and  McGary  touch- 
ing the  interview  between  Camden  and  Bat- 
lifl  at  the  Bailey  House^  leading  up  to  the 
making  of  the  paper  by  McGary,  was  compe- 
tent to  be  given  under  the  original  bill,  as  it 
referred  to  negotiations  which  had  taken 
place  between  Camden  and  Ratiiff  at  times 
prior  to  that,  and  to  statements  then  made 
by  Camden  as  to  RatlUTs  right  to  tlie  land 
and  to  a  deed  therefor. 

As  to  the  introduction  of  the  paper  writing 
prepared  by  McGary,  it  is  insisted  Xay  appel- 
lants that  the  foundation  is  not  sufBLcientijr 
laid  to  prove  its  contents  as  a  lost  paper. 
Witness  Louis  Bennett  states  that  W.  C. 
Ratiiff  brought  the  paper  to  him,  and  showed 
it  to  him;  that  he  made  a  memorandum  of 
it,  and  he  tUnks  he  gave  it  back  to  Ratiiff, 
intending  to  make  it  a  part  of  his  deposition, 
as  proof  of  the  sale;  that  he  had  looked 
carefully  through  his  papers  first,  wberever 
he  thought  it  might  be  found,  and  had  in- 
sisted upon  W.  0.  Ratiiff  making  a  like 
search;  that  they  had  not  succeeded  In  find- 
ing it,  and  that  witness  did  not  know  where 
it  was;  that  the  paper  was  dated  Jane  24, 
1888,  and  was  in  the  handwriting  of  W.  B. 
McGary;  that  it  bore  evidence  of  some  age, 
and  described  the  paper  upon  which  It  was 
written,  and  stated  that  his  memorandum 
taken  from  the  paper  at  the  time  that  lie  saw 
it  was  as  follows:  "O.  D.  Camden  to  Wm. 
Ratiiff  by  W.  B.  McGary  his  agt  &  atty, 
dated  June  24th,  88— sells  land  where  Rat- 
iiff lived  on  Oil  Crk  at  $4  an  acre  settled 
with  Judge  Camden."  W.  C.  Ratiiff  swears 
that  he  took  the  paper  from  Robert  Brinkley, 
I  he  thinks  about  a  year  and  a  half  before  he 
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testified,  on  the  15tfa  of  August,  1899,  and 
took  It  to  Weston,  and  gave  It  to  Mr.  Louis 
Bennett  to  look  at;  that  he  did  not  recollect 
whether  Bennett  returned  the  paper  to  him 
or  not;  that  he  had  made  diligent  search  for 
It,  had  looked  through  all  the  papers  ahout 
the  house,  and  was  unable  to  find  it,  and  that 
he  knew  no  other  place  where  he  could  rea- 
sonably expect  to  find  It;  and  that  he  never 
gave  it  to  anybody  else  after  he  showed  it  to 
Mr.  Bennett.  This  traces  the  paper  to  the 
possession  of  Bennett  and  W.  O.  RatllfT,  and 
that  it  was  never  given  to  any  other  person, 
and  they  were  both  sufficiently  definite  as  to 
their  search  for  it  and  their  inability  to  find 
it.  Mr.  McOary  states  that  Judge  Camden 
had  considerable  transactions  with  plain- 
tiff; that  he  was  at  Weston  on  one  occasion, 
and  plahitlff  and  Robert  Brinkley  were  there 
at  the  same  time;  that  Ratliff  was  at  Judge 
Camden  for  a  deed  for  the  land  on  Oil  creek 
that  witness  understood  Judge  Camden  had 
sold  him.  "Judge  Camden  told  Ratliff  and 
told  me  to  go  on  and  have  the  matter  fixed 
up,  or  he  would  have  me  to  fix  It  up,  and 
whatever  I  did  would  be  all  right;  that  he 
Intended  Ratliff  to  have  this  piece  of  land, 
or  words  to  this  effect  I  told  the  judge 
Ratliff's  claim  about  the  matter— that  Ratliff 
tiad  done  some  work  on  a  run  which  went 
through  the  place,  which.  If  It  had  not  been 
done,  would  have  washed  all  the  bottom 
land  on  this  piece  away.  When  I  left  the 
Judge  at  this  time,  I  was  to  fix  the  necessary 
writing  to  suit  Ratliff,  or  satisfy  him  that 
he  would  get  the  land."  That  after  writing 
the  contract  between  himself,  as  agent  of 
Camden,  and  Ratliff,  he  delivered  the  same  to 
Brinkley  or  Ratliff;  that,  if  he  delivered  it 
to  Brinkley,  it  was  because  Ratliff  was  un< 
der  the  Influence  of  liquor,  and  did  not  want 
to  run  the  risk  of  his  losing  it,  and  the  deliv- 
ery was  to  Brinkley  for  Ratliff;  "that  the 
contents  of  the  writing  was  what  I  gathered 
and  understood  from  both  parties  at  the  time, 
and  prepared  it  In  conformity  therewith.** 
There  is  no  question  about  the  sufficiency  of 
the  evidence  that  plaintiff  went  on  to  that 
tract  of  land  and  took  possession  of  It  as  a 
purchaser  about  1887,  and  has  been  in  such 
possession  of  it  ever  since.  Witness  Samuel 
Gay  says  plaintiff  moved  on  to  the  place,  he 
thinks,  In  1887.  That  he  heard  Camden 
*«teU  Mr.  Ratliff  to  go  on  to  that  place;  that 
the  land  was  his.  •  •  •  Mr.  Camden 
says,  Tou  made  me,  or  saved  me,  $800.*  He 
says,  'William,  there  is  a  piece  over  here 
across  the  hill  adjoining  that,*  and  he  would 
let  him  have  it  right**  That  the  piece  Rat- 
liff was  to  go  onto  was  the  Jimmy  Gay  tract 
When  asked  why  it  was  called  the  Jimmy 
Gay  tract,  he  answered:  "Well,  Jim  Gay 
bought  the  land  in  the  first  place,  and  it  was 
run  out  to  him,  and  he  failed  to  pay  for  lt» 
and  left  It'*  He  also  testified  that  the  im- 
provements made  upon  the  place  by  plaintiff 
were  worth.  In  his  judgment  ftom  |500  to 
$000.    Joseph  O.  Keith  also  testified  that  he 


lived  adjoining  the  land;  that  plahitiff  moved 
onto  the  place  in  1887;  that  he  made  fencing 
on  it  and  put  some  buildings  on  It— a 
granary,  stable,  dwelling  house,  and  other 
small  buildings.  J.  S.  Riffle,  a  witness  52 
years  of  age,  living  on  Oil  creek,  and  who 
knew  the  land  claimed  by  the  plaintiff,  by  the 
boundaries  described,  said  it  had  been  called 
the  Jimmy  Gay  tract  until  since  Ratliff 
bought  it  since  which  time  it  was  called  the 
Ratliff  land;  that  he  was  with  Ratliff  and 
Judge  Camden  at  Clarksburg,  and  was  asked 
to  state  the  conversation,  if  any,  that  he 
heard  between  Ratliff  and  Judge  Camden 
concerning  the  purchase  of  this  Gay  or  Rat- 
liff piece  of  land  on  Oil  creek;  and  stated 
as. follows:  "Well,  what  I  heard  stated  was 
this:  Mr.  Ratliff  asked  Mr.  Camden,  'Have 
you  got  my  deed  made  yet?  Mr.  Camden 
says,  'I  have  not  I  have  not  been  well.  I 
have  had  a  heap  of  work  to  do.  Mr.  Ratliff, 
just  as  soon  as  I  get  able  I  am  coming  to  Oil 
Creek,  and  then  I  will  make  you  your  deed. 
Mr.  Ratliff,  you  go  back  home,  tend  to  my 
land  matters,  and  other  matters  which  I 
have  been  directing  and  writing  for  you  to 
do  for  me  concerning  this  Keith  matter. 
Now,  Mr.  Rlffie,  I  want  you  to  aid  Mr.  Ratliff 
all  you  possibly  can  concerning  this  Keith 
matter.  Mr.  Riffle,  I  would  like  to  show  to 
you  the  charges  that  Mr.  Keith  has  made 
against  me  in  the  last  ten  or  twelve  years. 
I  am  sorry  to  tell  you  Mr.  Keith  is  trying  to 
rob  me  of  a  considerable  sum  of  money.  I 
want  you,  Mr.  John  Wellen,  to  aid,  and  all 
other  honest  men  there  in  that  neighborhood, 
concerning  this  Keith  matter.  I  will  amply 
pay  all  you  gentlemen  for  all  the  trouble 
that  you  put  yourselves  to  in  trying  to  hold 
my  own  in  this  Keith  matter.  Now,  please, 
you  gentlemen,  do  all  for  me  you  possibly 
can.*  Now  Mr.  Ratliff  says  again,  'I  would 
love  to  have  my  deed  made.*  'Mr.  Ratliff,  I 
told  you  just  a  little  bit  ago  that  when  I 
come  to  Oil  Creek  that  I  would  make  that 
deed.  Mr.  Ratliff,  I  want  to  tell  you  that 
my  word  is  as  good  as  my  bond.  I  let  you 
have  that  land  more  reasonable  that  I  would 
any  other  man,  on  account  of  being  willing 
and  ready  to  assist  me  in  everything  that  I 
have  called  upon  you  to  do.*  '*  Asked  wheth- 
er in  the  conversation  about  the  deed  he 
heard  anything  about  whether  the  land  had 
been  paid  for,  answered,  "No,  sir;  I  didn't 
hear  money  mentioned  by  either  party.** 
That  his  understanding  about  it  was  that 
all  that  was  between  the  two  men  was  the 
deed;  and  stated  that  the  conversation  was 
then  about  10  or  12  years  ago;  that  about 
1875  or  1876  Ratliff  collected  rent  for  Judge 
Camden,  and  continued  from  that  time  on  to 
look  after  Judge  Camden's  interest  on  Oil 
creek,  and  he  would  not  have  performed  the 
services  Ratliff  did  for  less  than  $25  a  year, 
and  maybe  a  little  more.  R.  B.  Brinkley  tes- 
tifies to  an  Interview  between  Mr.  Camden 
and  Mr.  Ratliff  as  follows:  "Well,  to  the 
best  of  my  judgment  it  was  on  the  24th  day 
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of  June,  1888,  at  Weston,  at  the  Bailey 
House*  Mr.  Ratllff  asked  Mr.  Camden  to 
give  him  a  deed  or  -writing  to  show  that  he 
had  a  right  to  this  piece  of  land— that  he 
didn't  want  to  lose  what  be  paid  for  It  And 
he  told  him  that  he  was  old,  broke  down, 
and  couldn't  do  any  business  any  further 
that  time,  and  to  go  on;  that  the  land  was 
his;  to  make  such  improyements  as  he 
wanted  to;  that  his  word  was  as  good  as  bis 
bond.  Ratiur  insisted  that  he  should  make 
him  some  writing,  and  he  said  that  he  could 
not;  that  McGary  was  his  attorney,  and  be 
would  fix  the  matter  up."  And  said  that 
McGary  drew  a  writing,  and  gave  it  to  him 
for  Batlifl,  and  he  kept  it  for  him,  and  about 
a  year  before  tbe  taking  of  his  deposition, 
which  was  in  February,  1899,  he  gave  the 
writing  to  W.  0.  Batliff,  son  of  plaintiff;  that 
he  thinks  the  writing  was  dated  the  24tfa  of 
June,  1888.  Witness  further  states  that  plain- 
tiff was  acting  as  agent  and  doing  business 
forejudge  Camden,  he  tbought,  about  20 
years,  and  that  Batliff  had  placed  improye- 
ments—he  had  built  a  stable,  house,  granary, 
and  barn,  and  he  thought  they  would  be 
worth  from  $700  to  $800.  J.  D.  Wellen  testi- 
fled  to  a  conversation  he  heard  between  plain- 
tiff and  Judge  Camden  at  the  Bailey  House, 
in  Weston.  "Mr.  Batliff  wanted  possession 
of  this  land;  that  he  wanted  to  make  some 
improvements.  Mr.  Camden  said  to  go  ahead 
—that  the  land  was  his— to  the  best  of  my 
knowledge."  And  he  also  states  Ratilff  had 
built  a  bouse  and  a  granary  and  a  bam,  and- 
that  the  Improvements  ought  to  be  worth 
from  |500  to  |700;  that  he  did  not  think  he 
could  do  it  for  less. 

It  would  seem  that  this  evidence  of  the 
fact  that  Camden  had  placed  plaintiff  in  pos- 
session of  the  land,  which  he  has  ever  since 
held,  under  the  contract  of  sale,  and  prom- 
ised to  make  a  deed  to  the  plaintiff,  would 
be  quite  sufficient  to  entitie  the  plaintiff  to 
relief,  Imt,  taken  in  connection  with  the  evi- 
dence of  services  rendered  to  Judge  Camden 
by  the  plaintiff  after  March,  1884,  the  date 
of  the  allowance  for  services  of  $150,  seems 
to  me  to  fully  meet  the  requirements  of  the 
law  as  laid  down  in  Gallagher  v.  Gallagher, 

31  W.  Va.  9,  6  S.  E.  297;    Boggs  v.  Bodkin, 

32  W.  Va.  66C,  9  S.  B.  891,  6  L.  B.  A.  245; 
Harris  v.  Elliott,  45  W.  Va.  245,  82  S.  E. 
176;  Hogg*s  Eq.  Proc.  398^  and  cases  cited. 
In  addition  to  the  oral  testimony  just  men- 
tioned, the  two  exhibits  filed  with  the  orig- 
inal bill,  being  letters  dated  March  28^  1884, 
and  March  20,  1888,  together  with  the  evi- 
dence establishing  the  genuineness  of  these 
letters  and  receipts,  makes  a  decided  pre> 
ponderance  of  evidence  sustaining  the  decree. 

The  principal  defense  attempted  in  this 
case  is  to  establish  a  conspiracy,  in  which 
Mrs.  Camden,  now  Atkinson,  was  the  chief 
actor,  to  injure  and  destroy  the  estate,  as 
far  as  it  might  be,  of  Judge  Camden;  and 
appellants  have  injected  into  the  case,  in  the 


way  of  testimony,  quite  a  large  part  of  the 
trial  of  Owens  and  Mrs.  Camden  upon  indict- 
ments against  them  in  Gilmer  county.  But 
all  this  goes  for  naught  here,  if  these  two 
letters  are  proved  genuine,  and  they  fail  to 
connect  the  plaintiff  with  such  conspiracy,  if 
such  there  was;  and,  if  the  letters  were 
written  at  the  dates  they  bear,  they  utterly 
fail  to  connect  him  with  it.  Such  conspira- 
cy, if  it  existed,  could  not  have  been  even 
thought  of  at  the  dates  the  letters  bear. 
Without  mentioning  the  testimony  of  Eliza- 
beth C.  Batliff,  the  wife  of  plaintiff,  in  re- 
gard to  the  payment  of  the  $160  maitioned 
in  the  letter  of  the  20th  of  March,  188a  the 
fact  of  the  money  being  sent  and  letters 
received,  as  well  as  the  receipt  of  the  letter 
of  March  24,  1884,  is  proved  by  W.  G.  Bat- 
liff. The  letter  of  March  20,  1888,  is  also 
proved  by  Martha  A.  Batliff,  and  Joseph  O. 
Keith  testifies  that  he  saw  these  two  letters 
with  Batliff's  papers  in  1888;  and  no  attempt 
is  made  to  Impeach  any  of  these  witnesses. 
These  facts  being  true,  whatever  there  may 
have  been  in  the  way  of  a  conspiracy  such 
as  is  attempted  to  be  shown  cannot  affect 
the  case,  because  the  letters  were  in  the  pos- 
session of  Batiiff  before  the  death  of  Judge 
Camden. 

As  to  the  question  of  the  statute  of  lim- 
itations, the  plaintiff  was  in  possession  from 
1887,  and,  being  in  possession,  the  doctrine 
of  laches  does  not  apply.  Abbott  v.  L'Hom- 
medieu,  10  W.  Va,  678;  Zane*s  Devisees  t- 
Zane,  6  Munf.  406;  Ballard  y.  Ballard,  2& 
W.  Va.  470  (Syl.,  point  8). 

Appellants,  in  their  brief,  raise  the  ques- 
tion as  to  the  propriety,  at  least,  of  attorneys 
for  appellee  testifying  in  the  cause,  and  cite 
authorities  disapproving  the  practice.  We 
agree  with  appellants  that,  as  a  rule,  it  la 
not  proper,  but,  like  all  other  i^les,  there 
are  exceptions,  as  stated  in  Potter  t.  In- 
habitants of  Ware,  1  Cush.  619,  cited  by  ap- 
pellants^ where  it  is  held:  "In  most  cases 
counsel  cannot  testify  for  their  elicit  with- 
out-subjecting themselves  to  Just  reprehen- 
sion. But  there  may  be  cases  in  which  they 
can  do  it  not  only  without  dishonor,  but  in 
which  it  ii  their  duty  to  do  It.  Such  cases, 
however,  are  rare,  and  whenever  they  occur 
they  necessarily  cause  great  pain  to  counsel 
of  the  right  spirit.*'  We  think  it  clearly  ap- 
pears that  this  case  is  a  Just  exception  to 
the  rule,  especially  in  the  case  of  the  attmv 
ney  and  witness  Louis  Bennett,  to  whom  the 
witness  W.  C.  Batliff  had  deliv^ed  the  writ- 
ing which  was  lost,  and  it  could  not  be  ac- 
counted for  without  the  testimony  of  Ben- 
nett, who  was  the  only  person  who  had  pos- 
sesi^on  of  the  paper,  besides  W.  C.  BatlifC, 
after  Brinkley  delivered  it  to  said  Batliff: 
and  it  was  absolutely  necessary  for  him  io 
show  what  he  did  with  it,  or  to  account  for 
it  by  showing  that,  if  left  with  him,  it  was 
lost  or  mislaid,  and  could  not  be  found.  The 
possession  of  it  laid  between  him  and  W.  0. 
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Batilff,  and  neltber  one  of  them  alone  could 
account  for  it  Tlie  evidence  of '  lx>th  was 
necessary. 

Appellants,  in  their  brief,  assert  that  the 
judge  who  heard  the  case  and  rendered  the 
decree  was  disqualified,  and  base  their  charge 
of  disqualification  upon  tlie  affidavit  of  B^ 
M.  Ramsbuig,  administrator  of  Q.  D.  Gam- 
den,  deceased,  to  the  efl^ect  that  in  a  suit 
pending  in  Harrison  county  in  the  name  of 
De^ard  et  al.,  plaintiffs,  v.  O.  D.  Gamden 
and  J.  M.  Bennett,  defendants,  wherein  the 
heirs  and  devisees  of  J.  M.  Bennett,  the  said 
judge  (being  one  of  the  heirs),  and  the  heirs 
and  devisees  of  Despard  and  the  heirs  of  Q. 
D.  Gamden  were  parties,  it  was  sought  to  re- 
cover against  the  estate  of  said  J.  M.  Ben- 
nett,  deceased,  a  large  sum  of  money  on  ac- 
count of  moneys  collected  by  the  said  Ben- 
nett on  account  of  sales  of  lands  which  be- 
longed to  the  said  J.  M.  Bennett,  G.  D.  Gam- 
den, and  B.  Despard,  in  which  suit  the  heirs 
and  devisees  of  Bennett  claimed  a  large  sum 
as  credit  or  offset  against  the  demand  so 
made  for  services  claimed  by  them  to  have 
been  rendered  by  tiie  said  J.  M.  Bennett  in 
looking  after  the  interests  of  the  joint  own- 
ers in  the  lands  and  the  proceeds,  and  to 
prove  an  express  promise  on  the  part  of  G. 
D.  Gamden  to  pay  said  Bennett  for  the  al- 
leged services.  Mrs.  Gamden  was  introduced 
as  a  witness  on  behalf  of  said  Bennett's  heirs 
and  devisees,  she  then  being  the  widow  of 
said  Gamden,  and  the  same  person  who  wrote 
the  papers  filed  in  this  cause  which  were 
charged  to  be  fraudulent;  said  affidavit  set- 
ting forth  the  fact  of  the  indictments  of  Mrs. 
Gamden  and  J.  P.  Owens  in  Gilmer  county 
for  fraudulently  uttering  said  papers;  Mrs. 
Gamden  being  indicted  as  accessory  before 
the  fact;  and  that  Louis  Bennett,  with  oth- 
ers, had  become  her  surety  in  recognizance 
for  her  appearance  to  answer  the  indictment; 
that  afiSant  was  reliably  informed  that  Louis 
Bennett,  a  brother  of  said  Judge  Bennett, 
^nd  a  witness  for  plaintiff,  Ratliff,  had  open- 
ly declared  that  the  Gamden  heirs  were  fight- 
ing him,  and  that  he  was  fighting  them,  and 
further  declaring  that  to  be  a  reason  that 
he  would  not  give  consent  for  the  Gamdens 
to  cross  his  land  with  timber,  or  sell  to  them, 
over  which  lands  was  the  only  way  the  said 
Gamdens  could  get  certain  of  their  timber 
to  market,  but  would  hold  it  so  as  to  prevent 
said  tiiQber  from  being  marketed  (this  on 
account  of  said  litigation  in  Harrison  coun- 
ty), and  that  the  interests  of  said  W.  G.  Ben- 
nett, judge,  and  Louis  Bennett,  in  said  litiga- 
tion, were  identical;  and  further  alleging  that 
in  an  equity  suit  in  Webster  county  of  R. 
G.  Ferrell  against  the  administrator  and  heirs 
at  law  of  said  CSamden,  based  upon  alleged 
receipts  for  $4,000,  purporting  to  be  dated 
a  short  time  before  the  death  of  Q.  D.  Gam- 
den, and  to  be  for  lands  in  Webster  county, 
which  were  signed  G.  D.  Gamden,  per  Mrs. 
Gamden,  and  which  suit  was  decided  by  said 
•Bennett,  judge^  in  favor  of  said  Ferrell;  that; 


some  time  after  aaid  decision  in  favor  of 
said  Ferrell,  persons  acting  under  said  Ferrell 
began  to  strip  the  land  in  controversy  of  val- 
uable timber,  and  that  said  administrator 
and  heirs  presented  to  said  Bennett,  in  vaca- 
tion, a  bill  of  review,  alleging  newly  discov- 
ered evidence,  and  that  timber  was  being  re- 
moved, and  asked  for  an  injunction,  which 
bill  of  review  so  praying  for  the  injunction 
was  held  by  said  judge  about  two  months, 
and  leave  to  ffie  the  same  then  refused;  and 
that  the  administrator  and  heirs,  to  protect 
their  rights,  were  driven  to-  an  appeal  to 
the  Supreme  Gourt  from  the  order  of  refusal, 
which  tippesd  was  then  pending  in  the  Su- 
preme Gourt  It  appears  from  the  brief  of 
counsel  for  appellants  that  the  theory  of  the 
disqualification  is  the  fact  of  the  judge  hav- 
ing an  interest  in  the  litigation  mentioned  in 
Harrison  county,  wherein  his  brother  Louis 
Bennett  and  Mrs.  Gamden,  witnesses  for  ap- 
pellants in  this  case^  are  also  witnesses  in 
the  litigation  there  mentioned  in  Harrison 
county,  and  that  it  was  improper  for  the 
judge  in  this  case  to  pass  upon  the  weight 
of  their  testimony,  as  he  would  be  interested 
in  sustaining  the  testimony  of  the  witnesses; 
that  he  is  interested  in  maintaining  their 
credit  It  is  not  contended  that  he  has  any 
pecuniary  or  other  interest  in  the  case  at 
bar.  In  Forest  Goal  Gompany  v.  Doolittle 
(W.  Va.)  46  S.  B.  238  (Syl.,  point  3),  it  is 
held,  "In  order  to  disqualify,  the  interest  of 
the  judge  must  be  in  the  subject-matter  of 
the  cause,  and  not  merely  in  a  legal  question 
involved  in  it"  It  may  not  be  out  of  place 
to  say  here  that  the  first  appeal  mentioned 
in  the  affidavit  of  Ramsburg  as  pending  in 
the  Supreme  Gourt  of  Appeals  was  dismissed 
by  the  court  (Ferrell  v.  Gamden,  49  W.  Va. 
225,  38  S.  E.  581),  and  the  second  appeal  from 
the  order  of  refusing  the  ffiing  of  the  bill  of 
review  was  affirmed  by  that  court  (50  W. 
Va.  119,  40  S.  B.  868). 

There  being  no  reversible  error  In  the  de- 
cree^ Uie  same  Is  afllrmed. 


(U9  Oa.  467) 

McKINNBT  V.  GARMACJK. 

(Supreme  Coxirt  of  Georgia.    Feb.  12,  1904.) 

WITNESS  —  IMPBACHMCNT  ~  HOMICIDE  — 
THREATS— EVIDENCE^INSTRUCTIONS. 

1.  For  the  purpose  of  impeaching  a  witness, 
his  testimony  on  the  commitment  trial  of  one 
accused  of  a  felony  may  be  proved  as  well  by  a 
person  who  heard  it,  as  by  the  notes  or  memo- 
randa of  the  evidence  taken  by  the  court 
Brown  v.  State,  76  Ga.  623.  The  same  rule 
will  apply  in  the  case  of  a  coroner's  report  of 
the  suDstance  of*  the  testimony  delivered  before 
him  at  an  inquest 

2.  As  a  general  rule,  evidence  of  threats  pre- 
viously made  by  one  who  is  killed  by  another, 
bnt  uncommunicated  to  the  latter,  are  not  ad- 
missible on  the  trial  of  a  case  mvolving  the 
question  whether  or  not  the  slayer  was  jus- 
tified in  taking  the  life  of  the  deceased;  but 
when  the  evidence  tends  to  show  that  the  per- 
son killed  began  the  mortal  conflict,  and  uiat 
the  slayer  killed  his  adversary  In  self-defense, 
proof  of  threats  of  this  character  may  be  re* 
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ceired  to  show  tfao  state  of  mind  or  feeling  on 
the  part  of  the  deceased,  and  thus  illustrate  his 
conduct  and  throw  light  upon  his  intention  and 
purpose  at  the  time  of  the  fatal  rencontre.  May 
T.  State,  17  S.  B.  108,  90  Ga.  707,  and  cases 
therein  cited  and  reviewed. 

3.  The  court  below  committed  no  material  er- 
ror in  diarging,  or  in  failing  or  in  refusing  to 
charge,  as  to  the  law  touching  the  issues  on 
which  the  jury  were  called  on  to  pass:  and 
there  was  eyid^iee  which  warranted  thsv  T«r- 
diet. 

(Syllabns  by  the  Conrt) 

Error  from  City  Court  of  Vieoxia;  D.  K 
Handerson,  Judge. 

Action  by  Looifla  McKinney  against  W.  H. 
J.  Carmack  for  damages  for  the  homicide  of 
her  hnsband.  Judgment  toe  defendant,  and 
plaintiff  brings  error.    Affirmed. 

R.  L.  Bemer  and  Gmm  &  Jones,  for  plain- 
tiff In  error.  Hall  &  George  and  Buabee  & 
Busbee,  for  defendant  in  error. 

TUBNBB,  J.  Judgment  afibmed.  All  the 
Justices  concurring,  except  SIMMONS,  O.  J., 

absent  on  account  of  sickness. 


(fi&  S.  C.  46) 

DABUNGTON  OIL  00.  y.  FEB  DEE  OIL  & 

ICE  CO. 

(Supreme  Court  of  South  Carolina.     Jan.  8, 

1904.) 

APPBAIi-GRANT  OF  NEW  TRIAL. 

1.  The  grant  of  a  new  trial  on  the  ground 

that  the  yerdict  is  against  the  weight  of  the 

evidence  will  not  be  ousturbed  where  no  abuse 

of  discretion  is  shown. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlhigton  County;  Aldrich,  Judge. 

Action  by  the  Darlington  Oil  Company 
against  the  Pee  Dee  Oil  &  Ice  Company. 
From  order  granting  new  trial,  after  yer- 
dict, defendant  appeals.    Affirmed. 

The  following  are  the  exceptions: 
"(1)  There  was  error  on  the  part  of  his  hon- 
or, the  presiding  Judge,  in  sustaining,  as  be 
did,  the  plaintiff's  fifth  ground  of  motion  for 
a  new  trial,  which  was,  as  given  In  his  hon- 
or's order,  'Because  your  honor  omitted  In 
submitting  to  the  Jury  the  question  as  to 
compensatory  damages,'  and  ordering  a  new 
trial  thereon:  First,  because,  even  had  his 
honor  used  the  words  punitive'  or  'exempla- 
ry* where  he  intended  to  use,  and  should 
have  used,  the  word  'compensatory,'  it  could 
not  have  misled  the  Jury  when  taken  In  con- 
nection with  the  rest  of  his  charge,  inas- 
much as  his  honor  In  the  body  of  the  charge, 
as  stated  by  him  in  his  said  order,  explain- 
ed fully  to  the  Jury  what  were  compensatory 
and  what  exemplary  damages,  and  when 
each  of  such  classes  of  damages  should  be 
given  by  the  Jury.  Second,  because  in  his 
charge  to  the  Jury  there  was  no  such  'slip  of 
the  tongue'  as  his  honor  supposed  he  had 
made,  and  his  honor  did  not  use  the  word 
•exemplary'  where  the  word  'compensatory' 
should  have  been  used,  either  in  directing  the 
luiy  as  to  the  form  of  the  verdict,  or  else- 


where in  his  charge,  as  will  appear  from  an 
examination  of  his  charge  In  full  delivered  to 
the  Jury.  • 

"(2)  His  honor,  having  held  that  the  ver- 
dict of  the  Jury  was  not  against,  but  was  In 
keeping  with,  the  weight  and  force  of  the 
evidence,  both  as  to  plaintiff's  claim  for  com- 
pensatory or  actual,  and  also  for  exemplary 
or  punitive,  damages,  «rred  ta  granting  a 
new  trial  upon  the  ground  that  plaintiff  was 
entitled  to  nominal  damages:  First,  because, 
even  if  plaintiff  was  entitled  under  the  view 
of  his  honor  to  a  verdict  for  nominal  dam- 
ages, such  verdict  would  be  merely  to  estab- 
lish plaintiff's  right  to  the  use  of  the  prop- 
erty, to  wit,  the  track  scales  in  question,  and 
failure  to  render  such  verdict  would  not  en- 
title the  plaintiff  to  a  new  trial  on  all  the  Is- 
sues Involved  both  as  to  actual  and  exemplary 
damages,  upon  both  of  which  the  v^dlct  was 
correct,  and  was  concurred  In  by  tbe  court; 
the  way  being  still  open  to  plaintiff  for  a  full 
hearing  upon  the  question  of  its  right  to  use 
said  scales.  Second,  because  the  issue  as  to 
plaintiff's  easement,  or  its  right  to  the  use  ot 
the  property,  which  might  have  been  estab- 
lished by  a  verdict  for  nominal  damages,  still 
remained  an  issue  for  the  court  to  determine 
after  the  rendition  of  the  verdict;  the  right  of 
the  plaintiff  to  have  such  issue  tried  and  de- 
termined by  the  court  having  been  fully  recog- 
nized, and  an  order  granted  by  his  honor  di- 
recting that  an  issue  involving  the  right  to  such 
use  of  the  property  be  tried  by  a  Jury.  Thirds 
because  the  question  of  nominal  damages  was 
not  submitted  to  the  Jury,  nor  was  there  any 
request  to  charge  the  Jury  thereon,  plaintiff 
having  relied  entirely  upon  its  claim  for  com- 
pensatory and  exemplary  damages  as  tt> 
which  the  verdict  was  sustained  by  the  court, 
and  upon  having  the  issue  as  to  the  use  of 
the  property  tried  by  the  court,  which  right 
of  plaintiff  was  fully  preserved. 

"(3)  His  honor  en^  it  is  respectfully  sub- 
mitted, in  sustaining  another  of  plaintiff'a 
grounds,  to  wit,  the  fourth  ground,  and 
thereupon  ordering  a  new  trial,  because  In  the 
opinion  and  Judgment  of  his  honor,  as  stat- 
ed in  his  said  order,  the  testimony  over- 
whelmingly sustained  the  plaintiff's  allega- 
tions that  the  track  scales  were  attached  to 
the  realty,  and  were  fixtures:  First,  because 
the  failure  of  the  Jury  to  find  according  Uy 
the  weight  of  the  testimony  on  that  question 
could  only  bear  upon  the  right,  to  a.v^dict 
for  nominal  damages,  or  the  mere  establish- 
ment of  plaintiff's  right  to  use  the  property* 
upon  which  an  Issue  is  now  pending,  and 
would  not  entitie  the  plaintiff  to  a  new  trial 
upon  the  whole  case,  as  his  honor  sustained 
the  verdict  of  the  Jury  in  favor  of  the  defend- 
ant upon  the  daim  of  plaintiff  both  as  to  com- 
pensatory, or  actual,  and  exemplary  damages^ 
and  did  not  charge,  and  was  not  requested  to 
charge,  the  Jury  as  to  the  right  to  recover 
nominal  damages.  Second,  because  his  honor 
should  have  concluded  that  the  Jury  solved 
the  said  question  of  easement  according  t» 
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the  weight  of  the  evidence,  aiad  in  keeping 
with  his  charge,  and  yet  found  a  verdict  for 
defendant,  as  there  was  no  proof  of  damages, 
and  thus  sustained  the  verdict,  inasmuch  as 
his  honor  held  that  only  nominal  damages 
could  have  been  found  under  the  testimony; 
thereby  holding,  in  effect,  that  the  verdict  of 
the  jury  was  correct  upodQ  all  the  Issues  sub- 
mitted to  it,  or  ae  to  which  he  was  requested 
to  charge.  Third,  because,  not  only  did  his 
honor  sustain  the  verdict  of  the  jury  as  to 
plaintiff*s  claims  for  compensatory  and  ex- 
emplary damagesi  and  did  not  chaige  the 
jury,  nor  was  he  requested  to  charge,  as  to 
the  right  to  a  verdict  for  nominal  damages, 
but  also  because  the  plaintifTs  right  to  the 
use  of  the  property  In  question  could  be  deter- 
mined by  the  court  after  the  rendition  of  the 
verdict,  and  a  hearing  by  the  court  thereupon 
was  asked  for  by  plaintiff  after  the  order 
granting  a  new  trial,  which  said  request  was 
complied  with,  and  an  issue  thereon  was  or- 
dered and  is  now  pending. 

**(4)  His  honor  erred  in  sustaining  so  much 
of  the  plaintifTs  fourth  ground  of  the  motion 
for  a  new  trial,  to  wit,  that  the  'verdict  of  the 
jury  was  against  the  weight  of  the  evidence 
as  to  the  force  necessary  to  constitute  a  cause 
of  action,'  and  also  so  much  of  the  sixth 
ground,  as  he  sets  out  In  his  said  order,  to 
wit,  'because  the  verdict  was  contrary  to 
your  honor's  charge  on  the  question  of 
*  *  *  force  necessary  to  constitute  a  cause 
of  action  and  as  to  damages';  it  being  re- 
spectfully submitted  that  in  considering  said 
grounds  his  honor's  conclusions  should  have 
led  to  a  refusal  thereon  of  the  motion  for  a 
new  trial,  because,  according  to  the  conclu- 
sion of  his  honor  as  to  the  failure  of  plaintiff 
to  prove  either  compensatory  or  actual,  and 
exemplary  or  punitive,  damages,  the  jury 
could  only  have  found  a  verdict  for  nominal 
damages  at  all  events,  which  would  merely 
have  established  the  right  to  the  use  of  the 
property,  which  issue  is  now  pending,  and 
which  the  plaintiff  may  yet  have  determined 
as  dictated  by  the  court;  and  also  because 
neither  did  his  honor  charge  upon  the  right 
to  nominal  damages,  nor  was  he  requested  by 
the  plaintiff  so  to  charge. 

*'(5)  Because,  as  it  is  respectfully  submit- 
ted, the  said  question  relating  to  an  ease- 
ment, or  the  right  to  the  use  of  the  property 
in  question  by  the  plaintiff,  is  involved  in  the 
equitable  issue  yet  to  be  heard  upon  the 
pleadings  and  as  directed  by  the  court,  and 
was  not  necessarily  involved  in  the  legal  is- 
sue of  damages  passed  upon  by  the  jury,  and 
there  was  no  right  in  the  plaintiff  to  have 
such  issue  submitted  to  the  jury,  and  thereon 
a  right  to  a  new  trial  could  not  arise. 

"(6)  Because  the  conclusion  of  the  jury 
upon  the  question  of  damages  submitted  to 
them,  upon  which  alone  they  could  find  a 
verdict,  was  correct,  and  was  entirely  in  ac- 
cord with  the  view  or  conclusions  of  his 
honor  upon  the  question  both  of  compensa- 
tory or  actual,  as  well  as  exemplary,  dam- 
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ages»  as  expressed  in  his  order  granting 
plaintiff's  motion,  and  the  motion  for  a  new 
trial  should  have  been  refused." 

Woods  &  Macfarlan,  for  appellant  W.  F. 
Dargan  and  E.  Keith  Dargan«  for  appellee. 

GABY,  A.  A.  J.  This  action  was  com- 
menced September  26,  1900,  by  the  service  of 
a  summons  and  complaint  upon  the  defend- 
ant, a  notice  of  no  personal  claim  on  the 
Yii^^a-Carolina  Chemical  Company,  and 
the  legal  issue  of  damages  was  tried  before 
his  honor.  Judge  James  Aldrich,  and  a  jury, 
at  the  spring  term  of  the  court  in  Darlington, 
in  March,  1902,  between  plaintiff  and  the  de- 
fendant, tjtie  Pee  Dee  Oil  &  Ice  Company. 
The  jury  rendered  a  verdict  for  the  defend- 
ant in  the  words,  "We  find  for  the  defend- 
ant" Upon  the  rendition  of  this  verdict,  the 
plaintiff  gave  notice  of  a  motion  for  a  new 
trial.  The  presiding  judge  (Aldrich)  granted 
the  motion  in  an  order  bearing  date  March 
27,  1902,  and  which  is  set  out  in  full  in  the 
"case."  In  this  order  it  appears  that  he  sus- 
tained the  motion  for  a  new  trial  on  the 
fourth,  fifth,  and  sixth  grounds  set  out  in  the 
"notice  of  motion."  From  this  order  the  Pee 
Dee  Oil  &  Ice  Company  appeals  to  this  court 

The  fourth  ground  is  as  follows:  "Be- 
cause the  verdict  of  the  jury  was  against  the 
weight  of  the  evidence  as  to  the  plaintiff's 
easement  as  to  the  notice  of  the  reservation 
in  the  deed,  as  to  the  force  necessary  to  con- 
stitute a  cause  of  action,  as  to  the  compensa- 
tory damages,  and  as  to  the  exemplary  dam- 
ages." The  fifth  ground  is:  "Because  your 
honor  omitted  in  submitting  to  the  jury  the 
question  of  compensatory  damages."  And 
the  sixth  is:  "Because  the  verdict  was  con- 
trary to  your  honor's  charge  on  the  question 
of  easement  the  construction  of  the  deed,  no- 
tice of  the  deed,  force  necessary  to  consti- 
tute a  cause  of  action,  and  as  to  the  dam- 
ages." 

In  passing  upon  the  fourth  ground  the  pre- 
siding judge  uses  this  language:  "The  fourth 
ground  is  as  follows:  'Because  the  verdict  of 
the  jury  was  against  the  weight  of  the  evi- 
dence as  to  plaintiff's  easement'  This  ground 
is  sustained.  In  my  opinion  and  judgment 
the  testimony  overwhelmingly  sustains  the 
plaintiff's  allegations,  viz.,  that  the  track, 
scales  were  attached  to  the  realty,  fixtures, 
and  Intended  to  be  such  and  to  remain  such. 
It  is  not  certain  that  the  jury  did  decide 
that  said  scales  were  not  fixtures,  but  the 
jury  may  have  so  decided,  and  therefore  this 
is  a  ground  for  granting  a  new  trial.  •  •  # 
The  fourth  ground  also  charges  that  the 
'verdict  of  the  jury  was  against  the  weight 
of  the  evidence  •  •  •  as  to  the  fwce 
necessary  to  constitute  a  cause  of  action'; 
and  the  sixth  ground  is:  'Because  the  verdict 
was  contrary  to  your  honor's  charge  on  the 
question,  •  •  •  and  on  the  question  of 
force  necessary  to  constitute  a  cause  of  ac^ 
tion,  and  as  to  the  damages.'  The  request  of 
defendant  to  charge  referred  in  various  ways 
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to  tfali  question.  I  passed  upon  these  re- 
quests, but  these  requests  did  not  cover  the 
issue.  *  *  *  I  read  this  admission  to  the 
jury  and  In  several  places  stated  it  in  my 
charge.  This  admission  or  statement  in  an- 
swer,  considered  in  connection  with  the  tes- 
timony and  the  charge,  sustains  so  much  of 
these  two  grounds  as  I  have  set  out:  The 
verdict  loaa,  in  my  judgment,  against  the 
great  weight  of  the  testimony,  and  toas  con- 
trary to  the  charge  of  the  court/'  (Italics 
mine.) 

The  exceptions  to  the  order  granting  a  new 
trial  should  be  set  out  in  the  report  of  the 
case,  which  in  different  language  imputes 
error  to  the  circuit  judge  In  granting  a  new 
trial  In  this  cause.  Section  2734  of  the  Ckxle 
of  LawB  provides  that  "the  circuit  courts 
shall  have  the  power  to  grant  new  trials  in 
cases  where  there  has  been  a  trial  by  jury 
for  reasons  for  which  new  trials  have  been 
granted  in  the  courts  of  law  in  this  state." 
Section  286  of  the  Code  of  Procedure,  In  sub- 
division 4,  contains  a  provision  that  the  judge 
who  ti'ies  a  cause  may,  in  his  discretion,  en- 
tertain a  motion,  to  be  made  on  his  minuteSt 
to  set  aside  the  verdict  and  grant  a  new  trial, 
upon  exceptions  or  upon  h:isufflcient  evidence, 
or  for  excessive  damages;  but  such  motions, 
if  put  upon  the  minutes^  can  only  be  put  at 
the  same  time  at  which  the  trial  is  had.  In 
Dent  V.  Bryce,  16  S.  O.  14,  Mr.  Chief  Justice 
Simpson  uses  this  language:  "It  needs  no  au- 
thority, then,  to  say  that  the  jury  is  bound  to 
take  the  law  from  the  court  This  opinion 
applies  in  every  class  of  cases,  except  one 
not  necessary  now  to  be  considered.  And 
when  the  law  is  announced  by  the  court,  it  Is 
the  law  of  the  case  until  overruled  by  a  high- 
er authority.  It  follows,  then,  that  a  verdict 
in  direct  conflict  with  the  law  of  the  court  is 
a  verdict  against  the  law,  and  will  In  all 
cases  be  vacated  In  the  first  instance,  either 
sua  sponte  by  the  judge,  or  on  motion  of  the 
aggrieved  party.  Any  other  doctrine  would 
lead  to  the  utmost  confusion.  If  the  jury 
could  question  the  charge  of  the  judge,  the 
result  would  be  that  in  every  case  the  whole 
case,  both  law  and  facts,  would  go  to  the 
jury  under  the  hope  that,  whatever  might  be 
the  charge  of  the  judge  at  the  time,  he  could 
be  satisfied  afterwards  that  he  was  in  error. 
This  could  not  be  tolerated.  It  would  de- 
grade the  judiciary  and  unhinge  the  whole 
system.  The  argument  of  the  respondent, 
by  which  he  attempts  to  draw  a  distinction 
between  a  verdict  contrary  to  the  charge  of 
the  judge  and  one  contrary  to  law,  though  in- 
genious, fails  to  meet  the  case.  In  fact,  that 
doctrine  would  open  the  door  to  the  very  evil 
which  a  separation  of  the  powers  and  duties 
of  the  court  and  jury  was  intended  to  pre- 
vent So  far  as  the  jury  is  concerned,  there 
is  no  such  thing  as  the  charge  of  the  judge 
being  contrary  to  law,  because,  whatev^ 
may  be  his  charge,  It  is  the  law  to  them." 

From  the  foregoing  it  appears  that  a  sound 
discretion  is  very  properly  vested  in  the  trial 


Judge  In  passing  upon  a  motion  for  a  new 
trial,  and,  unless  It  is  shown  that  be  has 
abused  such  discretion,  his  judgment  will  not 
be  Impugned  by  this  court  The  burdoi, 
thm*ef ore,  is  upon  the  appellant  to  show  that 
there  has  been  some  abuse  of  such  dlscretloii, 
or,  as  in  Epperson  v.  Stanslll,  64  S.  G.  485,  42 
S.  B.  426,  the  new  trial  was  granted  for  mis- 
direction of  the  Jury,  when.  In  fict,  it  ap- 
peared that  the  jury  were  properly  instruct- 
ed. The  record  in  this  case  falls  to  show  any 
such  abuse.  While  It  is  true,  as  cont«ided 
by  appellant,  that  the  fifth  ground  was  sus- 
tained under  a  misapprehension  of  fact  as 
to  what  instruction  bad  been  given  the  jury 
in  the  charge  of  the  presiding  Judge,  yet  we 
are  of  opinion  that  the  result  should  not  be 
changed,  for  the  reason  that  It  would  only  be 
supplementary  to  the  main  ground,  viz.,  that 
the  verdict  was,  in  the  opinion  of  the  trial 
judge,  against  the  great  weight  of  testimony, 
and  was  contrary  to  the  charge  of  the  court 

It  is  therefore  ordered  tliat  the  appeal  be 
dismissed* 


(IM  N.  C.  613) 

STATE  V.  DAVIS. 

(Supreme  Court  of  North  Carolina.    March  8^ 
1904.) 

HOMICIDB  —  DYING  DBCUkRATIONS  —  INSTRUC- 
TIONS—QUESTIONS FOR  JURY  —  ARGUMENT 
OF  GOUNSBLr-APPBAIi  AND  BRROR. 

1.  A  charge  in  a  prosecution  for  homicide 
that  the  dying  declarations  of  the  deceased 
should  be  carefully  weighed  and  conBldered  for 
the  reason  that  there  was  uo  cross-examinatiOD 
before  the  jury  of  the  declarant,  is  proper. 

2.  The  refusal  of  a  general  charge  for  de- 
fendant in  a  prosecution  for  homicide  is  prop- 
er where  the  dying  declarations  of  the  deceas^ 
were  coherent,  and  made  to  several  persons, 
and,  if  believed,  were  explicit  as  to  the  gollt  of 
the  defendant. 

3.  The  weight  of  dying  declarations  as  evi- 
dence is  a  question  for  the  jury. 

4.  The  credibility  of  testimony  of  a  medical 
witness  in  relation  to  the  condition  of  deceased 
at  the  time  of  making  dying  declarations  is 
a  question  for  the  jury. 

o.  Where  defendant  in  a  prosecution  for  h<Mn- 
icide  let  pass  an  argument  of  counsel  for  the 
state  without  objection  being  made  at  the  time, 
and  again  kept  silent  when  repeated  by  the 
court  as  one  of  the  contentious  of  the  state, 
it  is  too  late  to  ask  a  new  trial  predicated  on  an 
objection  thereto  by  an  exception  to  the  recital 
of  the  contention  made  for  the  first  time  in  tiia 
statement  of  the  case  on  appeal. 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty; Brown,  Judge. 

Frank  Davis  was  convicted  of  murder  In 
the  first  degree,  and  appeals.    Affirmed. 

T.  C.  Wooten  and  Shepherd  &  Shepherd, 
for  appellant  The  Attorney  General,  for  the 
State. 

CLARK,  C.  J.  The  prisoner  was  convict- 
ed of  murder  in  the  first  degree.  The  first 
second,  fourth,  and  eighth  prayers  for  In- 
structions asked  by  the  prisoner  were  given. 
The  third  prayer— 'that  the  dying  declara- 

f  a  Sm  Homicide,  vol.  28,  Cent  Dig.  i  4SI. 
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tlons  of  the  deceased  sbonld  be  received  with 
caution  and  care,  for  the  reason  there  be- 
ing no  cross-examination  before  the  Jury  of 
the  declarant'*— was  given,  merely  substitut- 
ing "should  be  carefully  weighed  and  con- 
sidered" in  lieu  of  the  words  "should  be  re- 
ceived with  caution  and  care.*'  We  find  no 
error  in  the  modification.  It  is  not  essential 
that  the  exact  words  of  the  prayer  should 
be  given,  even  when  correct,  if  substantially 
given.  State  v.  Hicks,  130  N.  C.  710,  41  S. 
E.  803.  Here  the  substituted  phrase  was 
more  proper  than  that  asked,  and  is  in  ac- 
cordance with  the  rule  stated.  1  Bishop, 
New  Or.  Pr.  (4tb  Ed.)  p.  748,  f  1210.  The 
fifth  and  sixth  prayers  were  properly  refus- 
ed, because  containing  recitals  not  found  in 
the  evidence.  Harrirf  v.  R.  R.  Go.,  132  N.  O. 
160,  43  S.  B.  589.  The  only  other  prayer,  the 
Seventh,  was  "that,  in  no  event  can  the  Jury 
find  the  prisoner  guilty  of  the  crime  set  out 
in  the  indictment  under  all  the  evidence  in 
this  case."  This  was  properly  refused.  The 
dying  declarations  were  coherent,  and  made 
to  several  persons,  and,  if  believed,  were  ex- 
plicit as  to  the  guilt  of  the  prisoner.  There 
was  also  other  evidence,  though  it  may  be 
that,  In  the  absence  of  the  dying  declarations 
and  the  identification  of  the  prisoner  by  the 
deceased  as  the  man  who  shot  him,  the  Jury 
might  not  have  convicted.  The  prisoner's 
counsel  insisted  that  the  testimony  of  one  of 
the  physicians  as  to  the  condition  of  the  dy- 
ing man,  and  its  probable  efFect  upon  his 
memory,  would  Justify  the  court  In  setting 
aside  the  dying  declarations.  The  other  phy- 
sician testified  that  when  the  declarations 
were  made  to  him  the  deceased  was  in  his 
right  mind.  The  credit  to  be  given  to  the 
physician's  testimony  and  opinion,  as  well  as 
the  weight  to  be  given  to  the  dying  declara- 
tions, was  a  matter  solely  for  the  triers  of 
the  fact—the  Jury.  This  court  can  review 
only  the  rulings  of  the  court  below  upon  the 
law. 

The  prisoner  further  excepts  that  in  sum- 
ming up  the  contention  for  the  state  his  honor 
said:  "The  state  contends  that  Prank  Davis 
might  have  had  Ills  shoes  hidden  in  the 
woods,  and  that  he  might  have  put  on  his 
shoes,  stood  behind  the  stump,  and  shot  Pate, 
then  removed  the  shoes,  and  returned  home 
barefooted,  and  that  this  might  have  been  a 
mere  subterfuge.*'  The  court  was  stating 
and  arraying  the  contentions  of  both  sides. 
It  is  not  denied  that  this  argument  had  been 
used  by  the  solicitor,  and  had  not  been  ob- 
jected to.  The  prisoner  could  not  let  it  pass 
unobjected  to  when  made  in  the  argument, 
and  again  keep  silent  when  repeated  by  the 
court  as  one  of  the  contentions  of  the  state, 
and  then  ask  a  new  trial  by  an  exception  to 
the  recital  of  the  contention,  made  for  the 
first  time  in  the  statement  of  the  case  on  ap- 
peal. State  V.  Tyson,  133  N.  O.  692,  45  S.  E. 
S38.  The  object  of  all  criminal  trials  is  a 
Just  and  strict  enforcement  of  the  law  by  the 
conviction  of  the  guilty*  with  such  care  for 


the  rights  of  the  accused  that  the  Innocent 
may  be  protected.  But  this  does  not  permit 
the  accused  and  his  counsel  to  be  silent  in 
face  of  what  they  may  deem  prejudicial,  and 
when  it  might  be  corrected  by  the  Judge  (if 
erroneous)  by  objection  taken  in  apt  time. 
Besides,  in  this  case,  while  there  was  no  evi- 
dence to  the  exact  purport  of  the  contention 
of  the  state,  it  was  not  an  unfair  or  unreason- 
able argument  upon  the  testimony.  The  so- 
licitor stated  it  merely  as  an  inference— 
"might  have"— from  the  testimony,  and  the 
jury  could  not  have  misunderstood  it 

The  only  other  exception  is  to  the  recom- 
mendation of  the  court  to  the  Jury— doubtless 
given  at  a  late  hour,  and  after  a  long  and 
fatiguing  session— not  to  consider  the  case  till 
next  morning,  and  is  without  merit  It  is 
not  shown  that  it  prejudiced  the  prisoner  in 
any  way,  nor  can  we  see  that  it  was  likely 
to  do  so. 

No  error* 


(134  N.  C.  41) 

BOARD  OP  TRUSTEES  OP  CHARLOTTE 
TP.  V.  PIEDMONT  REALTY  CO. 

CSnpreme  Court  of  North  Carolina.     Dec  15, 
1903.) 

MUNICIPAL    CORPORATIONS  —  BRIDGES  —  AID 

FROM  PRIVATB  PARTY-CONTRACTS 

—ULTRA  VIRES-B8T0PPBU 

1.  Where  public  necessity  required  the  bolld- 
Ing  by  a  town  of  a  bridge  of  sufficient  strength 
to  permit  street  cars  to  cross  it,  and  a  corpora- 
tion owning  suburban  property,  which  would  be 
rendered  accessible  if  the  bridge  was  built  and 
the  car  line  extended,  agreed  with  the  town 
that,  if  it  would  erect  a  strong  and  substantial 
bridge,  it  would  defray  a  portion  of  the  expense, 
the  contract  was  not  unenforceable,  as  against 
public  policy. 

2.  Where  a  corporation  owning  suburban 
property  contracted  with  a  town  to  pay  a  por- 
tion of  the  cost  of  erecting  a  bridge  which  would 
accommodate  street  car  traffic  to  the  suburb 
where  its  property  was  located,  it  was,  after  the 
construction  of  the  bridge  by  the  dO**  estopped 
from  pleading  that  the  makmg  of  the  contract 
was  ultra  vires. 

Appeal  from  Superior  Court*  Mecklenburg 
County;   Neal,  Judge. 

Action  by  the  board  of  trustees  of  Char« 
lotte  township  against  the  Piedmont  Realty 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Jones  &  Tillett,  for  appellant  Burwell  Jb 
Cansler,  for  appelleei 

CONNOR,  J.  The  plaintiff  alleged  its  cor- 
porate existence,  and  the  power  to  establish 
and  maintain  the  public  highways  and  bridg- 
es in  Charlotte  township,  Mecklenburg  coun- 
ty, and  to  do  all  things  necessary  and  inci- 
dental to  the  exercise  of  such  power.  That 
the  defendant  was  a  corporation,  with  power 
and  authority  to  buy,  sell,  hold,  and  deal  in 
suburban  and  other  real  estate  in  the  county 
aforesaid.  **(S)  That  prior  to  the  19th  day 
of  July,   1901«  the  defendant  was,   and  Is 

f  1.  flea  Corporation!^  YOl.  1^  C«iU.  Dig.  |  169L 
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•tm,  tbe  owner  of  a  large  tract  of  land  Just 
east  of  the  city  of  Charlotte*  which  is  divided 
op  into  buildlfig  lots,  and  thrown  upon  the 
market  to  all  persons  wishing  to  invest  there- 
in for  the  purpose  of  erecting  thereon  surbtu> 
ban  residences,  the  value  of  which,  as  such, 
would  be  materially  enhanced  by  the  ex- 
tension through  it  of  the  city  street  car  line. 
(4)  That  it  was  necessary  to  erect  over  Sugar 
creek.  Just  beyond  the  eastern  limit  of  Sev- 
enth street,  on  one  of  the  public  highway! 
in  Charlotte  township,  a  bridge  of  iufflcient 
strength  and  capacity  to  permit  the  street 
cars  to  cross  tbe  same,  in  order  that  said 
itreet  car  line  might  be  extended  through  the 
suburban  property  of  the  defendant,  herein- 
before described;  and  for  that  purpose  the 
defendant,  by  Its  duly  authorized  agents^ 
urged  the  plaintiff  to  erect  and  construct 
across  said  creek  at  said  point  a  strong  and 
substantial  bridge,  in  order  that  its  suburban 
property  might  be  materially  benefited  and 
enhanced  in  value  thereby,  and  offered  to 
pay  as  a  consideration  therefor  one-fourth  of 
the  costs  of  erecting  said  bridge,  if  the  plain- 
tiff would  undertake  the  same,  and  defray 
the  balance  of  the  costs  thereof.  (5)  That, 
during  the  negotiations  between  the  plaintiff 
and  the  defendant  concerning  the  erection  of 
said  bridge,  the  defendant  contracted  to  sell 
to  divers  parties  a  number  of  building  lots 
from  the  property  aforesaid,  by  representing 
to  said  persons  that  said  bridge  would  be 
erected,  and  the  street  car  line  extended 
through  said  property,  and  urged  upon  plain- 
tiff the  fact  that  it  had  made  such  contracts 
and  representations  as  an  additional  reason 
why  said  bridge  should  be  erected  by  the 
plaintiff  as  soon  as  possible.  (6)  That  there- 
upon the  plaintiff  agreed  to  erect  and  con- 
struct said  bridge.  In  consideration  of  which 
the  defendant  agreed  to  pay  to  plaintiff  one- 
fourth  of  the  costs  thereof,  when  the  same 
should  be  completed,  whereupon  the  plaintiff 
undertook  to  erect,  and  did  erect,  across 
said  Sugar  creek,  upon  said  highway,  In  ac- 
cordance with  said  agreement,  a  large  and 
substantial  bridge,  of  sufficient  capacity  to 
permit  said  street  car  line  to  cross  the  same 
and  to  accommodate  all  public  travel,  at  a 
total  cost  to  it  of  $0,178.68,  on  account  of 
which  tbe  defendant's  property  was  materi- 
ally enhanced  in  value,  in  the  manner  and 
for  the  reasons  hereinbefore  stated.  (7)  That 
the  cost  of  said  bridge  was  greatly  Increased, 
at  the  defendant's  request,  and  In  order  to 
make  it  of  sufficient  strength  and  durability 
to  permit  the  electric  street  railway  and  Its 
cars  to  cross  it  in  the  extension  of  said  rail- 
way line  to  and  through  the  suburban  proi>* 
erty  of  defendant  as  aforesaid.  (8)  That,  aft- 
er the  completion  of  the  erection  of  said 
bridge  by  the  plaintiff,  it  duly  demanded  6t 
the  defendant  on  the  19th  day  of  July,  1902» 
the  payment  to  it  of  the  sum  of  |1,544.67, 
being  one-fourth  of  the  costs  of  said  bridge, 
which  the  defendant  had  theretofore  agreed 
to  pay»  but  which  it  refused,  and  still  refuses^ 


to  pay.  (9)  That,  on  account  of  tbe  matters 
and  things  hereinbefore  stated,  the  defendant 
is  now  Justly  indebted  to  the  plaintiff  in  the 
sum  of  $1,544.07,  with  6  per  cent,  interest 
thereon  from  the  19th  day  of  July,  1902, 
until  paid.  Wherefore  the  plaintiff  demands 
Judgment  against  the  defendant  for  the  sum 
of  $1,544.67  and  the  costs  of  this  action,  to 
be  taxed  by  the  clerk." 

Demurrer:  **The  defendant,  demurring  to 
the  complaint  herein  filed,  for  grounds  of 
demurrer  says:  First  That  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  in  this:  (1)  That  it  appears 
from  the  complaint  that  the  contract  alleged 
to  have  been  made  by  the  defendant  company 
was  one  in  its  nature  ultra  vires,  and  beyond 
the  power  of  the  corporation  to  make,  in  that 
it  was  a  contract  to  expend  money  In  aid  of 
the  construction  of  a  public  bridge  on  a  pub- 
lic highway  that  was  not  on  any  part  of  tbe 
land  belonging  to  the  defendant  company; 
and,  further,  that  it  was  a  contract  made 
with  public  officers  acting  in  derogation  of 
their  duty,  and  was  against  the  policy  of  tbe 
law.  (2)  That  it  appears  from  the  complaint 
that  the  contract  alleged  to  have  been  made 
by  the  defendant  company  is  one  which  was 
beyond  its  power  to  make,  and,  mojeover. 
was  against  the  policy  of  the  law,  in  tbis: 
that  It  being  the  duty  of  said  officers  to  erect 
on  the  highway  of  the  said  township  all 
bridges  for  public  use,  it  became  their  duty 
to  erect  this  bridge  at  public  expense  if  tbe 
same  was  necessary  for  the  public  use,  and 
the  contract  being  one  to  erect  a  bridge  not 
necessary  for  the  public  use  generally,  but  for 
the  benefit  of  a  private  landowner,  was  un- 
authorized by  law,  and  against  its  policy.*' 

The  demurrer  is  based  upon  two  proposi- 
tions: First,  tliat  the  contract  made  by  the 
plaintiff,  whereby  it  agreed  to  construct  a 
stronger  and  more  expensive  bridge,  to  be 
paid  for  out  of  the  public  funds,  was  ultra 
▼ires;  and,  second,  that  said  contract  was 
against  public  policy.  It  was  admitted  by 
defendant's  counsel  on  the  argument  of  this 
case  that  the  demurrer  should  be  overruled, 
unless  the  court  should  not  hold  tbat  by 
proper  interpretation  of  the  complaint  In  this 
action  it  was  alleged  therein  that  the  contract 
sued  upon  contemplated  an  expenditure  of 
public  funds  for  private  uses.  It  was  ad- 
mitted that  the  court  had  no  right  to  control 
the  plaintiff  in  the  expenditure  of  the  public 
funds,  so  long  as  these  funds  were  being  ex- 
pended for  public  purposes;  but  It  was  urged 
that  the  contract  set  out  in  the  complaint 
clearly  showed  that  it  contemplated  an  ex- 
penditure of  public  funds  in  excess  of  what 
the  plaintiff  deoned  necessary  for  public 
needs,  and  that  this  appearing  from  the  face 
of  the  complaint  the  court  should  sustain  the 
demurrer,  because,  in  the  first  place,  it  was 
a  contract  to  expend  the  funds  of  a  munici- 
pal corporation  for  private  uses,  and.  In  the 
second  place,  sudi  contract  was  void  as  be- 
ing against  public  policy.    Treating  the 
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plaint  as  alleging  a  contract  to  expend  public 
funds  for  private  uses,  it  wafl  contended  that 
the  state  Constitution  forbade  such  a  con- 
tract, unless  it  was  submitted  to  a  vote  of 
the  people,  and  that  in  such  sense  the  con- 
tract was  ultra  yires  of  the  plaintiff  corpora- 
tion, and,  again,  that  a  contract  contemplat- 
ing the  expenditure  of  the  funds  of  a  munici- 
pal corporation  for  private  enterprises  was 
against  public  policy,  and  therefore  void. 
These  principles  arid  fundamental.  A  very, 
different  question,  however,  is  presented  by 
the  complaint  and  demurrer  in  this  case.  It 
is  admitted  by  the  demurrer  that  public  ne- 
cessity required  the  building  of  the  bridge 
over  the  creek  crossed  by  a  public  highway 
of  said  township.  The  defendant  urged,  not 
the  building  of  the  bridge,  but  that  it  should 
be  strong  and  substantial,  in  op6eT  that  the 
property  of  the  defendant  might  be  ben- 
efited. It  was  for  this  that  the  defendant 
promised  to  pay  one-fourth  of  the  whole 
cost  It  Is  also  admitted  that  the  cost  of 
said  bridge  was  greatly  Increased,  at  the  de- 
fendant's request,  in  order  to  make  it  of 
sufficient  size  and  durability  to  permit  the 
street  railway  and  its  cars  to  cross  it  in  ex- 
tension of  said  railway  to  and  through  sub- 
urban property  of  the  defendant  It  being 
admitted  that  the  bridge  was  necessary,  the 
strength,  durability,  width,  etc,  were  ques- 
tions entirely  within  the  province  of  the 
board  of  trustees  to  decide.  This  court  could 
not  have  undertaken  to  pass  upon  or  control 
the  exercise  of  their  Judgment  in  that  respect. 
In  Broadnax  t.  Groom,  64  N.  0.  244,  Pearson, 
C.  J.,  says:  ''Who  is  to  decide  what  are  the 
necessary  expenses  of  a  county?  The  county 
commissioners,  to  whom  are  confided  the 
trust  of  regulating  all  county  matters.  'Re- 
pairing and  building  bridges'  is  a  part  of  Hie 
necessary  expenses  of  a  county— as  much  so 
as  keeping  the  roads  in  order  or  making  new 
roads.  So  the  case  before  us  is  within  the 
power  of  the  county  commissioners.  How 
can  this  court  undertake  to  control  its  exer> 
dse?  Can  we  say  such  a  bridge  does  not 
seed  repairs,  or  that  in  building  a  new  bridge 
near  the  site  of  an  old  bridge,  it  should  be 
erected  as  heretofore,  upon  posts,  so  as  to 
1)e  cheap,  but  warranted  to  last  for  some 
years,  or  that  It  is  better  policy  to  locate  it 
a  mile  or  so  above,  where  the  banks  are  good 
abutments,  and  to  have  stone  pillars,  at  a 
heavier  outlay  at  the  start  but  such  as  will 
Insure  permanence  and  be  cheaper  in  the 
long  run?  •  •  •  This  court  has  no  pow- 
er, and  Is  not  capable  if  it  had  the  power, 
of  controlling  the  exercise  of  power  conferred 
by  the  Constitution  upon  the  legislative  de- 
partment of  the  government  or  upon  the 
county  authorities."  It  certainly  was  not 
Tiolating  any  constitutional  or  statutory  re- 
striction upon  the  power  of  the  board  to 
build  the  bridge  of  such  strength  and  dura- 
bility as  the  commissioners,  In  their  judg- 
ment, thought  proper.  That  being  conceded, 
we  are  at  a  loss  to  perceive  how-  it  can  be 


contrary  to  public  policy  to  «ater  into  a  con- 
tract with  the  defendant  by  which  It  agreed 
to  share  a  part  of  the  burden  and  cost  of 
building  the  bridge.  It  does  not  appear  that 
the  cost  of  the  bridge  was  enhanced  to  the 
extent  of  one-fourth  at  the  request  or  for 
the  benefit  of  the  defendant  Judge  Dillon, 
in  his  work  on  Municipal  Corporations,  says: 
**A  promise  by  individuals  to  pay  a  portion 
of  the  expense  of  public  improvements  does 
not  fall  within  this  principle,  and  such  prom- 
ise is  not  void  as  being  against  public  policy; 
and,  if  the  promisors  have  a  peculiar  and 
local  interest  In  the  matter,  their  promise  is 
not  void  for  want  of  consideration,  and  may 
be  enforced  against  them." 

The  question  seems  to  have  been  presented 
in  Townsend  t.  Hoyle,  20  Conn.  !»  cited  in 
thQ  plaintiff's  brief.  The  court  in  discussing 
the  question,  says:  'The  defendants  are  not 
only  benefited  in  common  with  other  citizens, 
but  obviously  they  had  a  peculiar  and  local 
Interest  and  well  might  obligate  themselves 
to  indemnify  the  city  for  assuming  the  bur- 
dens and  responsibilities  of  a  new  public 
highway.  •  •  •  We  must  not  be  consid- 
ered as  assenting  to  the  proposition  that  a 
promise  by  individuals  to  pay  a  part  of  the 
expense  of  public  improvements  ordered  by 
public  authority  is,  of  course,  illegal  and 
void.  We  think  the  amount  of  a  public  bur< 
den  or  the  cost  to  the  public  of  an  improve- 
ment may  properly  enough  enter  into  the 
question  of  expediency  or  necessity.  A  canal, 
a  railroad,  a  bridge,  a  new  street  a  public 
square,  or  a  sewer  is  called  for.  if  made 
In  one  way  or  in  one  place,  it  will  be  much 
better  for  the  public,  though  more  expensive; 
but  individuals  especially  benefited  stand 
ready»  by  giving  their  land,  their  money,  or 
their  labor,  to  meet  the  extra  expense.  Will 
these  promises  be  void,  as  being  without  con- 
sideration.or  against  public  policy?  We  think 
not"  This  language  fully  meets  our  ap- 
proval, and  would  seem  to  be  decisive  of  this 
case.  Of  course,  if  there  was  any  Improper 
or  corrupt  motive  controlling  the  commis- 
sioners in  a  public  work  of  this  character,  or 
if  it  were  manifest  that  Its  real  purpose  was 
to  promote  the  private  Interest  of  the  defend- 
ant and  not  the  public  necessity,  a  very 
different  question  would  be  presented.  But 
the  complaint  negatives  any  such  suggestion, 
and  the  demurrer  admits  the  facts  to  be  as 
stated  in  the  complaint  if  the  county  com- 
missioners, finding  It  necessary  to  open  a 
public  road  from  one  point  to  another, 
should,  at  the  request  and  in  consideration  of 
the  payment  by  a  landowner  of  the  addi- 
tional cost,  change  its  course,  keeping  in  view 
always  the  convenience  of  the  public,  we  can- 
not see  how  such  contract  would  be  open  to 
the  criticism  of  being  against  public  policy. 
We  think  such  a  contract  would  come  within 
the  principle  laid  down  in  the  cases  cited. 

This  court  in  SStratford  v.  Greensboro,  124 
N.  C.  131,  32  S.  K  396,  says:  "There  can  be 
no  objection  to  the  contributing  of  an  Indl- 
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▼Idual  to  the  expense  of  laying  out  or  alter- 
ing a  street;  nor  will  such  an  act  prove  that 
the  property  was  taken  for  the  accommoda- 
tion of  private  individuals,  and  not  for  pub- 
lic use.  If,  in  point  of  fact,  the  public  ne- 
cessity and  convenience  require  the  improve- 
ment of  a  street,  or  the  opening  of  one,  it 
can  make  no  difference  who  pays  the  dam- 
ages of  condemnation*  It  might  be  that  a 
party  contributing  a  part  or  the  whole  of  the 
assessed  damages  in  the  condemnation  of 
land  for  a  public  street,  when  the  public 
necessity  requires  such  street,  might  have 
lands  adjacent  which  might  be  improved  by 
the  opening  of  the  street,  and  surely,  if  noth- 
ing else  appeared,  it  would  not  be  either  im- 
moral or  illegal  for  him  to  pay  the  damages 
growing  out  of  the  condemnation  proceed* 
IngB."  The  opinion  cites  Parks  v.  Boston,,  8 
Pick.  218,  19  Am.  Dec.  322,  in  which  it  is 
said:  "If  the  public  necessity  and  conven- 
ience required  the  alteration,  it  is  immaterial 
at  whose  expense  it  was  made.  A  donation 
or  contribution  from  individuals  to  relieve 
the  burdeo  upon  the  city  has  no  tendency  to 
prove  that  the  enlargement  of  the  street  wai 
not  a  public  benefit  A  street  or  highway  is 
not  the  less  public  because  it  accommodates 
some  individuals  more  than  others." 

There  is  no  suggestion  that  the  public  credit 
has  been  pledged  to  build  tliis  bridge.  So  far 
as  appears  from  the  record,  the  bridge  has 
been  paid  for.  Surely,  as  was  well  suggested 
by  the  plalntilTs  brief,  if  the  defendant  will 
perform  its  part  of  the  contract,  and  replace 
the  money  thus  expended  at  its  request  and 
upon  its  promise,  there  will  be  no  injury  to 
the  public;  assuming  that  the  cost  of  the 
bridge  was  enhanced  for  the  defendant's 
benefit  It  would  lead  to  a  singular  result 
if  the  defendant  could  induce  the  plaintifT  to 
expend  public  money  for  its  benefit  and 
then,  by  refusing  to  repay  the  money,  suc- 
cessfully justify  its  refusal  upon  the  ground 
that  the  public  treasury  was  depleted  by  the 
plaintifT.  It  would  seem  that  such  depletion 
is  the  result  of  the  defendant's  conduct 
ratner  than  the  plaintHTs.  If  the  contract 
set  out  in  the  complaint  was  ultra  vires,  it 
would  seem  that  after  it  is  executed,  and 
the  defendant  has  received  the  benefit  there- 
of, it  would  be  estopped  from  setting  up  this 
defense.  The  defendant's  counsel  admitted 
that  if  this  was  an  ordinary  case  of  ultra 
vires,  where  a  private  corporation  had  entered 
into  a  contract  which  was  not  within  the  ex- 
press powers  granted  to  it  then  a  receipt 
of  benefits  would  estop  the  corporation;  but 
it  was  contended  that  there  could  be  no  es- 
toppel whare  the  contract  in  question  was 
made  with  a  municipal  C(»i)oration  in  direct 
violation  of  the  constitutional  restriction,  or 
In  violation  of  the  law  of  public  policy.  The 
authorities  cited  fully  sustain  the  position  of 
the  plaintiff  that,  if  the  corporation  has  per- 
formed the  contract  on  its  side,  the  other 
contracting  party  cannot  plead  that  it  was 
ultra  rhes.    We  can  see  no  reason  in  law  or 


in  good  morals  why  the  defendant  should  not 
perfcHrm  the  contract  which  it  admits  was 
made  with  the  plaintiff,  which  has  been  p^- 
formed  by  the  plaintiff,  the  full  benefit  of 
which  the  defendant  has  received. 

We  think  his  honor  correctly  overruled  the 
demurrer.    The  Judgment  must  be  affirmed. 


WALKBB,  J., 
of  this  caseii 


did  not  sit  on  the  hearing 


OM  N.  C.  283) 
flOOKEB  T.   WORTHINOTON   et  sL 

(Supreme  Court  ol  North  Carolina.    March  1, 
1904.) 

PLBADINO—ANSWBR-SXJFFICIENCY— LIMI- 
TATIONS—BXmDBN  OF  PROOF. 

1.  Where  limitations  are  pleaded,  the  burden 
is  on  the  other  party  to  show  that  the  cause  of 
action  accrued  within  the  time  limited. 

2.  In  an  action  by  the  purchaser  of  a  Judg- 
ment to  set  aside  conveyances  made  by  the 
Judgment  debtor  as  fraudulent,  and  to  subject 
the  land  conveyed  to  the  pavhioit  of  the  Judg- 
ment which  had  been  porchased  within  three 
years  of  the  action,  limitations  having  been 
pleaded.  It  was  incumbent  on  plaintiff  to  show 
that  his  assignors  had  not  discovered  the  trand 
more  than  three  years  before  the  action  was 
commenced. 

3.  In  an  action  to  set  aside  conveyances  made 
by  a  husband  to  his  wife  and  to  subject  the 
lands  to  plaintiff's  Judgment  against  the  hus- 
band, where  the  wife's  answer  was  sufficient  in 
form  and  substance,  it  was  a  sufficient  answer 
on  the  part  of  the  husband  that  he  adopted  the 
answer  of  the  other  defendant  as  his  own,  under 
Code,  f  248,  providing  that  an  answer  must 
contain  a  general  or  specific  denial  of  each  ma- 
terial allegation  controverted,  or  of  information 
sufficient  to  form  a  belief. 

Appeal  from  Superior  Court,  Pitt  Coonty; 
Moore,  Judge. 

Action  by  Oscar  Hooker  against  Alfred 
Worthington  and  others^  From  a  Judgment 
in  favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

J.  L.  Fleming,  for  appellant  Jartrls  ft 
Blow,  Skinner  &  Whedbee,  and  L.  L  Moore, 
for  appellees. 

MONTGOMERT,  J.  The  original  com- 
plaint in  this  action  does  not  clearly  show 
upon  what  ground  the  plaintiff  seeks  relief. 
Upon  a  cursory  reading  of  that  pleading  it 
would  appear  to  be  the  purpose  of  the  plead- 
er to  have  the  defendant  S.  A.  Worthington, 
the  wife  of  the  other  defendant  A.  Worth- 
ington, declared  a  trustee,  by  way  of  result- 
ing trust  of  the  property  mentioned  in  the 
complaint  for  the  benefit  of  the  plaintiff. 
Such  a  position  could  not  be  maintained,  be- 
cause enough  appears  in  the  complaint  to 
show  that  there  were  no*  contractual  r^a- 
tions  between  the  plaintiff  and  ^ther  of  the 
defendants,  and  that  the  v^ry  purpose  of 
Mrs.  Worthington  was  to  hold  the  property 
adversely  to  all  claimants*  The  amendment 
to  the  complaint,  however,  together  with  i 
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tlon  88  of  the  complaint  makes  It  certain 
that  the  plalntlfTs  purpose  in  the  action  Is  to 
charge  fraud  upon  >Ir&  Worthlngton  and  her 
husband,  the  fraud  being  alleged  to  be  that 
Worthlngton  procured  the  sale  of  the  prop- 
erty for  the  purposes  of  having  it  bought  in 
by  his  wife,  thereby  hindering,  delaying,  and 
defrauding  his  creditors.  It  seems,  taking 
the  whole  eyidence  into  consid^atlont  that 
the  husband,  being  very  much  Indebtedt  ex- 
ecuted several  mortgages  or  deeds  of  trust 
to  secure  certain  of  his  creditors,  and  that 
the  property  conveyed  by  him  was  after- 
wards sold  and  purchased  by  his  wife.  Be- 
tween the  times  of  the  execution  of  the  mort- 
gage deeds  and  the  sale  of  the  pr(9erty  un- 
der the  same,  and  after  the  last-mentioned 
date,  various  unsecured  creditors  of  Worth- 
lngton procured  judgments  against  him,  some 
of  them  in  courts  of  Justices  of  the  peace,  and 
some  in  the  superior  court  of  Pitt  county. 
The  plaintifl  bought  up  a  large  number  of 
these  judgments,  his  purchases  .embracing 
some  of  the  justice  of  the  peace  court  and 
some  of  the. superior  court,  and  brought  this 
action  to  have  Mrs.  Worthlngton  declared  a 
trustee  for  the  benefit  of  the  plaintiff,  and 
for  such  other  relief  as  the  plaintiff  might  be 
entitled  to.  The  defendants.  In  their  an- 
swer, set  up  a  defense  <m  the  merits  of  the 
case,  and  also  pleaded  the  statute  of  limita- 
tions, that  is,  subdivision  9  of  section  155  of 
the  Code,  treating  the  complaint  as  an  ac- 
tion to  have  the  deeds  made  by  the  mort- 
gagees to  Mrs.  Worthlngton  set  aside  for 
fraud,  and  the  property  applied,  under  the 
order  of  the  court,  to  the  payment  of  the 
plaintiff's  debts.  We  are  of  the  opinion  that 
that  was  the  true  nature  of  the  cause  of  ac- 
tion as  set  out  in  the  complaint,  notwith- 
standing the  prayer  of  the  plaintiff  for  a  tech- 
nically different  judgment  And,  the  defend- 
ants having  pleaded  the  statute  of  limita- 
tions. It  became  necessary  for  the  plaintiff 
to  show  that  a  discovery  of  the  fraud  alleged 
in  the  complaint  had  not  been  made  by  the 
plaintiff  or  his  assignors  more  than  three 
years  before  the  commencement  of  the  ac- 
tion. That  requirement  on  the  part  of  the 
plaintiff  is  analogous  to  the  several  rulings 
which  have  been  made  by  this  court,  vis., 
that,  where  the  statute  of  limitations  has 
been  pleaded,  the  burden  is  on  the  other 
party  to  show  that  the  cause  of  action  ac- 
crued within  the  time  limited.  House  v.  Ar- 
nold, 122  N.  C.  220,  29  S.  fi.  334;  Houston  t. 
Thornton,  122  N.  C.  366,  29  S.  B.  827,  65  Am. 
8t  Rep.  699. 

The  plaintiff  offered  no  evidence  upon  the 
Issue  tending  to  show  wnen  the  discoveries 
of  fraud  were  made  by  the  plalntlirs  as- 
signors. It  is  true  that  he,  as  a  witness  for 
himself,  stated  that  all  he  had  ever  learned 
on  the  subject  of  the  frauds  charged  in  the 


complaint  he  learned  about  80  days  before 
he  bought  the  judgments,  the  date  of  which 
was  within  8  years  of  the  commencement  of 
the  action.  But  nearly  10  years  had  elapsed 
since  the  matters  complained  of  occurred, 
and  the  plaintilTs  assignors  transferred  their 
rights  to  the  plaintiff  in  the  judgments  more 
than  8  years  after  the  dates  of  the  badges 
of  fraud  set  out  in  the  complaint,  and  he 
can  occupy  no  bett^  position  than  his  as- 
signors would  have  if  they  had  brought  the 
action.  It  was  incumbent  on  him  to  show 
that  his  asslgncMiei  had  not  discovered  the 
fraud  earlier  than  three  years  before  the  ac- 
tion was  commenced.  The  burden  was  on 
the  plaintiff,  as  we  have  said,  to  repel  the 
plea  of  the  statute  of  limitations,  and,  as  the 
plaintiff  failed  to  offer  any  evidence  on  that 
issue,  the  judge  could  either  direct  a  verdict 
against  him,  or  dismiss  the  action  under 
chapter  109,  p.  155,  of  the  Acts  of  1897. 
House  V.  Arnold,  supra,  and  cases  there  cited 

This  view  of  the  case  on  the  defendants' 
plea  of  the  statute  of  limitations  renders  it 
unnecessary  to  discuss  the  questions  of  law 
argued  here  by  the  counsel  on  the  merits  of 
the  case. 

In  her  answer  the  defendant  S.  A.  Worth- 
lngton pleaded  the  statute  of  limitations  as 
a  defense  against  the  justice's  judgment 
against  her  husband,  and  the  plaintiff  ad- 
mitted that  the  plea  was  sufficient  in  form 
and  substance.  The  defendant's  husband, 
for  answer,  said  simply  "that  he  adopts  each 
and  every  section  of  the  answer  of  S.  P. 
Worthlngton,  herein  filed,  as  his  own,"  and 
signed  it  His  honor  was  asked  by  the  plain- 
tiff's counsel  to  sign  a  judgment  for  the  plain- 
tiff's debt  against  the  defendant's  husband, 
including  the  justice's  judgments  which  he 
had  bought,  on  the  ground  that  the  defend- 
ant's answer  was  not  a  sufficient  denial  of 
each  section  of  the  complaint,  and  he  de- 
clined to  sign  such  judgment  We  think 
there  was  no  error  in  the  refusal  to  sign  the 
judgment  as  requested.  We  think  the  de- 
fendant's answer  was  a  sufildent  compliance 
with  section  248  of  the  Code.  The  answer  of 
his  codefendant  was  sufiident  in  form  and 
substance,  admittedly  so,  and  A.  Worthing- 
ton's  answer  adopted  each  and  every  section 
of  his  wif e^s  answer. 

It  follows  as  a  matter  of  course,  from  what 
we  have  said,  that  the  plaintiff  was  not  en- 
titled to  have  his  judgment  against  A.  Wor- 
thlngton declared  a  lien  upon  the  defend- 
ant's homestead,  as  it  was  sold  under  the 
deeds  of  trust  and  purchased  by  Mrs.  Worth- 
lngton; and  his  honor  was  right  in  refusing 
to  adjudge  it  a  lien  on  any  of  the  lands  de- 
scribed in  the  complaint  His  honor,  on  mo- 
tion of  the  defendants,  dismissed,  as  of  non- 
suit the  plaintiff's  action,  and  in  doing  so 
there  was  no  error. 
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(134  N.  C.  271) 
WBTHERINQTON  et  aL  T.  WILLIAMS 
et  al. 

(Sapreme  Court  of  North  GarollDa.    March  1^ 
1904.) 

DBEDS— DELIVKRT— PROOF-CHANQB  IN  GRAN* 
TEES  —  EVIDENCE  —  ADMISSIBII>ITT  —  SUFFI- 
CIENCY—TENANTS IN  COMMON— RIGHT  TO 
POSSESSION. 

1.  The  qneatioD  of  title  to  real  estate  and 
the  right  to  pofisession  cannot  be  adjudicated 
in  an  action  between  alleged  tenants  in  common 
where  it  appears  that  the  premises  are  In  pos- 
session of  a  third  person  not  a  party  to  the 
action. 

2.  In  an  action  between  alleged  tenants  In 
common  to  establish  plaintiffs'  title  to  the  land 
in  controversy,  to  which  defendants  claimed 
title  by  deed  from  a  common  deceased  ancestor* 
the  decedent's  widow  is  not  disqualified  as  a 
witness  for  defendants  under  Code,  I  G90, 
where  she  is  not  a  party  to  the  action  and  Is 
disinterested  in  the  event 

8.  Where  a  deed  is  written  in  favor  of  cer- 
tain grantees,  but  retained  in  the  poesession 
of  the  grantor  without  delivery  to  any  of  the 
grantees,  the  grantor  has  power  to  change  the 
deed  as  he  may  see  fit. 

4.  So  long  as  the  probate  and  registration  of 
a  deed  stand  unimpeached,  they  furnish  suffi- 
cient prima  facie  evidence  of  its  execution  and 
delivery. 

5.  Where  a  deed  is  written  in  favor  of  cer- 
tain grantees,  but  retained  in  the  possession 
of  the  grantor  without  delivery  to  any  of  the 
grantees  until  after  the  death  of  one  of  them, 
when  it  was  handed  to  one  of  the  other  gran- 
tees, who  was  told  by  the  grantor  to  erase  the 
deceased  grantee's  name,  and  then  to  have  it 
recorded,  which  was  done,  there  is  a  sufficient 
delivery  to  the  remaining  grantees. 

Appeal  from  Superior  Oonrt;  Graven  Coun- 
ty; Moore,  Judge. 

Action  by  M.  C.  Wetherington  and  others 
against  Mary  Williams  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  appeaL 
Affirmed. 

W.  D.  Mclver,  for  appellants.  D.  L.  Ward, 
for  appellees. 

WALKER,  J.  This  Is  an  action  by  the 
plaintiffs  to  recover  their  interest  as  tenants 
in  common  with  the  feme  defendants  in  a 
tract  of  land  which  was  f<NrmerIy  owned  by 
Lewis  Wetherington.  The  latter  was  mar- 
ried twice.  The  plaintiffs  M.  0.  and  G.  L. 
Wetherington  are  children  of  the  first  mar- 
riage, and  the  plaintiff  Stephen  Oliver,  who 
has  died  since  the  action  was  commenced, 
without  issue^  was  a  grandchild.  The  feme 
defendants  Cornie  Wetherington  and  Mary 
Williams  are  children  of  the  second  marriage, 
and  the  plaintiff  Hyman  Stubbs  is  a  grand- 
child, he  being  the  child  of  Leah  Wethering- 
ton, who  intermarried  with  Levi  Stubbs. 
The  plaintiffs  allege  that  M.  C.  and  G.  L. 
Wetherington  and  Hyman  Stubbs  and  the 
feme  defendants  are  tenants  in  common  of 
the  tract  of  land  described  in  the  complaint 
in  equal  shares,  and  that  the  defendants  are 
In  possession  of  the  land«  claiming  title  to 
the  whole  thereof.  These  allegations  are  de- 
nied   by  the  defendants   in   their  answer. 

f  4.  8m  Deeds,  voL  16,  Cent  Dig.  89  664.  62S. 


There  was  no  evidence  Introduced  by  the 
plaintiffs  to  show  that  the  defendants  were 
in  possession  of  the  land  at  the  time  the  ac- 
tion was  brought  On  the  contrary,  theii 
own  witness  Gaston  Wetherington  testified 
that  Mary  Wetherington*  the  widow  of  Lew- 
is Wetherington,  Was  in  possession.  Before  a 
tenant  in  common  can  bring  an  action  against 
his  co-tenant  to  recover  Ills  share  in  the 
land,  he  must  allege  and  prove  that  he  has 
been  ousted  by  the  latter.  If  the  co-tenant  is 
shown  to  be  in  possession  of  the  land,  and 
in  his  answer  denies  the  pUdntiiTs  titte,  he 
thereby  admits  an  ouster;  at  least  for  the 
purpose  of  the  action.  Halford  ▼.  Tetherow, 
47  N.  C.  89S;  Day  v.  Howard,  73  N.  C.  1; 
Wlthrow  T.  Biggerstaff,  82  N.  C.  82.  The 
plaintiffs  brought  this  suit,  not  only  for  the 
purpose  of  establishing  their  title  to  the 
shares  in  the  land  which  they  allege  are 
owned  by  them,  but  also  for  the  purpose  of 
being  let  into  possession  with  the  defend- 
ants. This  relief  cannot,  of  course,  be  grant- 
ed, unless  the  defendants  are  in  the  posses- 
sion, and  certainly  not  when  a  third  person, 
who  is  not  a  party  to  the  action,  is  shown 
to  be  in  possession  of  the  land.  But  perhaps 
the  case  as  it  was  tried  below  comes  within 
the  provisions  of  chapter  6,  p.  37,  of  the  Acts 
of  1893,  which  is  entitled  "An  act  to  deter- 
mine conflicting  claims  to  real  property,** 
and  we  may  therefore  consider  the  case  so 
far  as  it  is  Accessary  to  decide  whether  the 
plaintiffs  have  any  Interest  in  the  land,  or 
whether  by  any  erroneous  ruling  of  the  court 
they  have  been  prevented  ttoin  showing  that 
they  have  an  interest  The  court  submitted 
to  the  Jury  the  following  issue:  "Are  the 
plaintiffs  and  defendants  tenants  in  common 
of  the  lands  described  in  the  complaint,  as 
alleged  in  said  complaint?*'  The  plaintiffs 
alleged  that  Lewis  Wetherington  died  seised 
and  possessed  of  the  land  In  dispute^  and 
that  it  descended  to  his  children,  who  are 
his  heirs,  as  tenants  in  common.  The  de- 
fendants introduced  in  evidence  a  deed  from 
Lewis  Wetherington  and  wife,  Mary  Wether- 
ington, to  the  defendants  Cornie  Wethering- 
ton and  Mary  Williams.  The  execution  of 
this  deed  was  acknowledged  by  the  wife, 
Mary  Wetherington,  on  January  29,  189S, 
which  was  after  the  death  of  her  husband, 
and  was  proven  as  to  Lewis  Wetherington 
by  G.  S.  Wilcox,  the  subscribing  witness,  on 
October  11,  1902,  and  was  registered  on  that 
day.  Thfe  said  G,  S.  Wilcox,  who  was  a  wit- 
ness of  the  plaintiffs,  testified  that  he  wrote 
the  deed,  and  his  recollection  was  that  the 
names  of  the  three  daughters  of  Lewis  Weth- 
erington by  his  second  marriage,  namely, 
Mary,  Leah,  and  Cornie,  were  In  it;  that  the 
deed  was  signed  by  Lewis  Wetherington,  and 
then  witnessed  by  him,  and  returned  to  Lew- 
is Wetherington,  or  to  his  wife,  or  to  some 
member  of  his  family,  but  that  he  did  not  re- 
member who  took  it  from  his  hands,  or  who 
kept  it  He  did  not  see  the  deed  again  until 
after  the  death  of  Lewis  Wetherington,  when 
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It  was  handed  to  Urn  by  some  member  of 
the  family  to  be  registered.  The  name  of 
Leah  had  been  erased.  He  proved  the  execu- 
tion of  the  deed  as  subscribing  witness  be- 
fore the  clerk  of  the  court,  and  it  was  regis- 
tered. The  name  of  Leah  Wetherlngton,  aft- 
erwards Leah  Stubbs,  was  not  in  the  deed 
when  he  proved  it.  The  oertificate  of  pro- 
bate annexed  to  the  deed  shows  that  the  ex- 
ecution of  the  deed  was  proven  before  the 
clerk  by  the  oath  and  examination  of  G.  S. 
Wilcox,  the  subscribhag  witness  thereto.  The 
defendants  introduced  as  a  witness  Mary 
Wetherington,  the  widow  of  Lewis  Wether- 
Ington,  who  testifled  that  her  husband,  who 
had  the  deed  in  his  possession,  handed  It  to 
bis  daughter,  Mary  Wetherington,  now  Mary 
Williams,  one  of  the  defendants,  and  "told 
her  to  take  Leah's  name  off,  and  she  did  so. 
He  said  Stubbs  was  a  dissipated  man,  and  he 
did  not  wish  him  to  handle  anything  he  had. 
Leah  was  dead  at  that  time.  After  he  had 
Leah's  iiame  erased,  he  gave  the  deed  to 
Mary,  and  told  her  to  have  It  registered." 
The  plaintiff  objected  to  this  evidence  upon 
the  ground  that  Mary  Wetherington  was  not 
a  competent  witness,  under  section  590  of  the 
Code^  to  testify  concerning  the  matters  stat- 
ed by  her.  Tlie  witness  is  not  a  party  to  the 
action,  and  we  do  not  see  how  she  is  inter- 
ested in  its  event  If  the  deed  is  effectual 
as  to  her,  she  has  conveyed  away  all  of  her 
interest;  that  is,  her  dower  or  right  of  dow- 
er. If  it  is  not  valid  as  to  her,  she  is  entitled 
to  dower  in  the  land,  but  this  will  be  in  no 
way  affected  by  the  result  of  this  suit  If 
the  defendants  recover,  they  will  become  the 
sole  owners  in  fee  of  the  land,  and  the  wit- 
ness will  acquire  no  Interest  whatever  in  It 
that  she  does  not  already  possess,  nor  will 
any  interest  that  she  now  has  be  in  the 
slightest  degree  impaired.  The  witness  whose 
competency  is  in  question  must  be  either  a 
party  to  the  action  or  interested  in  the  event 
of  the  action,  and  must  testify  in  behalf  of 
himself  or  herself  or  in  behalf  of  the  person 
succeeding  to  his  or  her  title  or  interest 
Bunn  V.  Todd,  107  N.  0.  260,  11  8.  B.  1043. 
We  do  not  think  the  witness  is  disqualified 
by  the  statute.  While  it  is  not  necessary  to 
decide  the  question,  if  we  concede  tliat  the 
witness  is  interested  in  the  result,  we  doubt 
very  much  whether  her  testimony  relates  to 
a  personal  transaction  or  communication  be- 
tween herself  and  her  husband.  She  testified 
only  to  what  she  saw  and  heard,  and,  so  far 
as  appears  in  the  case,  she  took  no  part  what- 
ever in  the  transaction  or  communication 
between  her  husband  and  his  daughter,  Mary 
Wetherington.  Norris  v.  Stewart,  105  N.  0. 
455,  10  S.  B.  912,  18  Am.  St  Rep.  917;  Mc- 
Call  V.  Wilson,  101  N.  O.  598,  8  S.  B.  225; 
Dobbins  v.  Osborne,  67  N.  G.  259. 

We  come  now  to  the  question  as  to  the 
state  of  the  proof  in  the  case,  the  court  hav- 
ing charged  the  jury  that  if.  they  believed 
the  evidence,  they  should  answer  the  issue, 
"No.**    Gaither  v.  Ferebee,  60  N.  O.  310;  Mc- 


Quay  V.  R.  R.  Co.,  100  N.  C.  588,  13  S.  B.  944; 
Nelson  v.  Ins.  Co.,  120  N.  O.  302,  27  S.  B.  38. 
The  defendants  introduced  in  evidence  the 
original  deed,  which  appeared  by  the  cer- 
tificates annexed  thereto  to  have  been  duly 
proved  and  registered.  The  fact  of  registra- 
tion is  not  conclusive  as  to  either  the  execu- 
tion or  the  probate  of  the  deed.  The  factum 
of  the  instrument  may  be  disputed  after  its 
registration,  and  the  party  who  assails  the 
deed  may  show,  if  he  can,  tliat  it  was  not 
in  fact  delivered.  But  so  long  as  the  pro- 
bate and  registration  stand  unlmpeached  and 
unimpaired,  they  furnish  sufficient  prima  fa- 
de evidence  of  the  execution  of  the  deed, 
which,  of  course,  always  includes  delivery. 
He  who  would  avoid  this  presumption  aris- 
ing from  registration  must  do  so  by  proof 
sufficient  to  rebut  it  or  to  repel  its  legal  force 
and  effect  Redman  v.  Graham,  80  N.  0.  231; 
Love's  Bx'rs  v.  Harbin,  87  N.  G.  249;  Helms 
V.  Austin,  116  N.  C.  751,  21  S.  E.  556.  In  the 
case  last  cited  this  court  referred  with  ap- 
proval to  the  case  of  Mitchell's  Lessee  v. 
Ryan,  8  Ohio  St  877,  and  said  'that  a  re- 
corded deed  is  prima  facie  evidence  of  deliv- 
ery, and  it  is  to  be  presumed  that  the  maker 
meant  to  part  with  the  title,  and  clear  proof 
ought  to  be  required  to  warrant  the  court  in 
holding  otherwise."  The  question  in  contro- 
versy in  our  case  is  whether  the  deed  had 
been  delivered  to  Leah  Stubbs  before  her 
name  was  erased  therefrom,  and,  if  not,  then 
whether  it  was  delivered  to  her  two  sisters 
after  her  death.  If  the  deed  had  pot  been  de- 
livered to  Leah,  or  to  any  one  for  her  use  or 
benefit,  which  is  the  same  thing,  the  grantor 
had  the  right  to  erase  her  name,  for  it  was 
not  his  deed  until  it  was  delivered,  and  he 
still  retained  full  power  and  control  over  it 
with  the  right  to  change  it  as  he  might  see 
fit  The  witness  Wilcox  did  not  testify  that 
it  was  delivered  to  Leah,  nor  did  he  testify 
to  any  facts  from  which  delivery  could  be  in- 
ferred. His  testimony  did  not  tend  to  show 
deUvery.  Baldwin  v.  Maultsby,  27  N.  0.  505; 
Bailey  v.  Bailey,  52  N.  0.  44.  He  merely 
said  that  when  the  deed  left  his  hands  it  had 
the  name  of  Leah  in  it  and  that  he  did  not 
know  to  whom  he  gave  it— whether  to  Lewis 
Wetherington,  who  signed  the  deed,  or  to 
some  member  of  his  family.  This  fends  to 
prove  only  that  the  paper  he  witnessed  was 
not  the  one  he  produced  before  the  clerk,,  and 
which  was  afterwards  registered.  It  must 
follow,  therefore,  as  there  was  no  other  proof 
bearing  on  this  point,  that  the  deed  had  not 
been  delivered  to  Leah  when  her  name  was 
erased;  and  the  only  question  remaining  in 
the  case  is,  did  the  testimony  of  Mrs.  Wetli- 
erington,  if  believed,  or  if  the  Jury  found  the 
facts  in  accordance  therewith,  establish  the 
delivery  of  the  deed  to  Comie  Wetherington 
and  Mary  Williams,  the  defendants?  It  ap- 
pears from  this  testimony  that  Lewis  Weth- 
erington, who  had  possession  of  the  deed, 
and  who,  so  far  as  appears,  kept  it  continu- 
ously from  the  time  it  was  written,   told 
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Mary  Wetherlngton,  his  daughter,  to  erase 
Leah*8  name,  for  the  reason  then  given  hy 
him,  and  to  have  the  deed  registered,  which 
was  done.  This  was  surely  a  sufficient  de- 
livery,  whether  the  deed  was  afterwards  reg- 
istered or  not  Phillips  v.  Houston,  50  N. 
G.  802;  Helms  v.  Austin,  supra.  If  we  elimi- 
nate from  the  case  the  force  and  eflPect  of  the 
prohate  and  registration  as  creating  a  pre- 
sumption of  delivery,  the  evidence  of  the  de- 
fendants, which  was  uncontradicted,  was 
sufficient  to  prove  an  actual  delivery  of  the 
deed  by  the  maker  to  Comle  and  Mary,  his 
two  daughters.  The  Jury  believed  this  evi- 
dence, because,  under  the  Instructions  of  the 
court,  they  answered  the  Issue  In  favor  of 
the  defendants.  This  conclusion  makes  It 
unnecessary  to  pass  upon  the  other  excep- 
tions of  the  plaintiffs. 
No  error. 

(134  N.  C.  622) 

STATE  V.  CAPPa 

(Supreme  Court  of  North  Carolina.    March  1, 
1904.) 

MURDERr-INTENTION    OP    ACCUSED— MALICE— 
PRESUMPTION— EVIDENCB—SBNTENCB. 

1.  Where  the  killing  with  a  deadly  weapon 
is  proved,  and  nothing  else  appears,  the  law 
implies  malice,  and  it  is  murder  in  the  second 
denee,  as  defined  by  Acts  1893,  p.  76,  c.  85. 

2.  On  a  trial  for  murder,  where  the  accused 
had  deliberately  shot  into  a  house  through  an 
open  door  and  killed  an  inmate,  evidence  held 
insufficient  to  rebut  the  presumption  of  malice 
arising  from  the  reckless  act,  or  to  reduce  the 
grade  of  the  crime  to  manslaughter,  though 
there  was  no  actual  intention  to  injure  any 
one. 

3.  Where  one  accused  of  murder  had  delib- 
erately shot  into  a  house  and  killed  an  inmate, 
evidence  that  the  accused  was  on  friendly 
terms  with  the  family  living  there  was  inad- 
missible. 

4.  On  a  conviction  for  murder  in  the  second 
degree,  a  sentence  to  20  years*  imprisonment 
was  not  excessive. 

Appeal  from  Superior  Court;  Beaufort 
County;    Council,  Judge. 

Oeorge  Capps  was  convicted  of  murder  in 
the  second  degree,  and  appeals.    Affirmed. 

The  defendant  was  Indicted  in  the  court 
below  for  the  murder  of  Augustus  Tuten, 
and,  having  been  convicted  of  murder  in  the 
second  degree,  appealed  to  this  court  The 
evidence  tended  to  show  that  the  deceased, 
who  was  a  boy  seven  years  old,  lived  w^ith 
his  grandmother  Mary  McCulloch,  whose 
house  was  about  30  or  40  yards  from  the 
home  of  the  defendant  The  house  had  only 
one  room,  and  at  the  time  of  the  homicide 
there  were  In  this  room  Mary  McCulloch, 
her  three  daughters,  Georgia,  Florence,  and 
Annie,  and  the  little  boy,  who  was  killed 
by  the  defendant  some  time  In  the  after- 
noon, between  4  o'clock  and  sunset;  one  of 
the  witnesses  stating  that  he  heard  the  gun 
fired  about  5  o'clock,  and  another  that  she 
heard  it  about  4  o'clock.    The   defendant 

1 1.  See  Homicide.  toI.  28,  Cent  Dig.  H  22,  26». 


came  directly  from  his  house  to  the  McCulloch 
house,  and  had  with  him  a  singie-barreled 
gun,  into  which  he  placed  a  shell  as  he  was 
approaching  the  house  of  Mary  McCulloch. 
1  he  principal  facts  are  stated  by  one  of  the 
witnesses  for  the  state  (Georgia  McCulloch), 
who  testified  as  follows:  "When  the  defend- 
ant got  to  the  house,  he  called  me  and  said, 
'Georgia,  come  here  a  minute.'  I  said,  'I  have 
not  got  time.'  He  said  again,  'Come  h&e  a 
minute,'  and  I  said,  'I  have  not  got  tima' 
Defendant  was  at  the  gate  when  he  began 
calling  me.  When  I  said,  'I.  have  not  got 
time,'  he  said,  'You  are  scared  of  me,  ain't 
you7  I  said:  'No,  sir;  I  ain't  scared  of 
you.  I  am  cool.'  He  said:  'You  act  like 
you  are  scared  of  me.'  I  was  sitting  at  the 
sewing  machine  during  this  conversation. 
I  left  the  machine  about  the  time  it  was 
over,  and  went  up  to  the  fire  to  warm  my 
hands.  While  I  was  warming  my  bands, 
my  sister  Florence  said,  'Mr.  Capps,  when 
I  go  to  your  house,  I  recognize  your  house; 
and,  when  you  come  to  mamma's,  I  want  yon 
to  do  the  same.'  He  then  said,  'Florence, 
•taln't  worth  while  for  you  to  begin  to  cut 
up,  God  damn  it!  I  am  going  to  shoot'  At 
the  time  the  defendant  and  Florence  were 
talking,  defendant  was  standing  on  the  door 
step.  He  then  raised  his  gun,  and  presented 
it  and  fired  it  right  through  the  door  into 
the  house.  When,  the  defendant  shot  I  saw 
the  boy  fall  in  the  middle  of  the  floor,  be- 
tween the  two  doors.  I  saw  the  boy  after 
he  fell.  He  was  shot  In  the  side.  As  the 
boy  fell,  he  put  his  hand  to  his  head  and 
side,  and  said,  'Uncle  George  has  shot  me.' 
I  was  about  three  steps  (nine  feet)  from  the 
boy  when  he  was  shot  The  boy,  myself, 
my  mother,  and  my  sisters,  Florence  and 
Annie,  were  in  the  house  when  the  shooting 
occurred.  After  the  shooting,  the  defendant 
walked  around  the  house  and  went  away.** 
This  witness  further  stated  that  the  defend- 
ant did  not  like  any  of  the  McCulloch  fam- 
ily much,  that  he  sometimes  quarreled  with 
the  little  boy,  that  the  gun  was  pointed  in 
the  direction  where  the  deceased  stood  at 
the  time  he  was  shot  and  that  the  defend- 
ant  said  nothing  to  or  about  the  boy  before 
he  fired  the  gun.  The  evidence  of  the  wit- 
ness Georgia  McCulloch  was  in  all  essential 
particulars  corroborated  by  the  testimony 
of  Mary  McCulloch  and  her  daughter  Flor- 
ence. The  witness  Florence  Tuten  also  tes- 
tified: That  the  defendant  "shot  right 
through  the  house,"  and  when  he  shot  he 
was  12  or  15  feet  from  where  the  boy  fell. 
After  the  defendant  fired  the  gun,  he  im- 
mediately  left  the  house,  and  went  towards 
the  main  road,  and  passed  by  Ills  own  house 
without  stopping.  That  "he  put  up  the  gun 
to  his  face  and  seemed  to  take  aim,**  but 
she  was  unable  to  say  whether  or  not  he 
put  the  breech  to  his  shoulder.  She  further 
stated  that  before  the  shooting  occurred  the 
defendant's  wife  came  over  to  their  house, 
and  she  heard  her  say,  "George,  your  gun  is 
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going  to  get  you  into  trouble.**  Laura  Gol- 
Uus,  a  witness  for  the  state,  testified:  '*! 
remember  when  Qus  Tuten  got  killed.  I 
saw  the  defendant  twice  that  day.  The 
last  time  I  saw  him  was  In  the  evening,  at 
Mary  McCu]loch*s  house.  I  heard  a  noise  or 
fuss  over  there.  I  stopped,  and  heard  the 
defendant  say,  'I  am  going  to  shoot,'  and 
saw  him  raise  his  gun,  and  take  sight  along 
the  barrel,  and  fire  into  the  house.  After 
shooting,  he  turned  and  walked  away  from 
the  house.  I  hid  in  the  bushes,  and  he  pass- 
ed me  with  his  gun  in  his  hand.  It  was  a 
single-barrel  breech-loading  shotgun.  I  heard 
the  defendant  doing  loud  talking  before  the 
shot  was  fired.  When  he  passed  me,  after 
the  shooting,  the  defendant  had  passed  his 
own  house,  going  on.  The  shooting  occurred 
about  four  o'clock  on  Saturday  evening.  I 
saw  the  defendant  with  the  greens  in  his 
arms  that  evening  as  he  went  towards  Mary 
McCulloch's  house.  On  his  way  over  there, 
he  did  not  stop  at  his  house  or  at  the  gate. 
His  wife  was  behind  him  as  he  went  over. 
The  gun  was  against  his  face  when  he  shot" 
Annie  McCulloch,  a  witness  for  the  state, 
testified:  "I  was  present  at  the  time  the  boy 
was  shot.  I  heard  the  defendant  say,  *I 
am  going  to  shoot,  damn  it!'  and  he  raised 
his  gun  up  and  shot  right  In  the  house,  and 
struck  OuB^  and  killed  him.  I  dodged  out 
of  the  way  when  I  saw  he  was  going  to 
shoot  The  defendant  left  after  the  shoot- 
ing. The  back  and  front  doors  were  both 
open  at  the  time  he  shot  The  defendant  gave 
Georgia  some  greens  that  evening  when  he 
came  over  to  oar  house,  and  she  took'  them. 
I  do  not  know  where  the  boy  was  standing 
when  the  defendant  came  to  the  door."  Al- 
exander Watson,  a  witness  for  the  state, 
testified:  **!  live  about  a  quarter  of  a  mile 
from  the  defendant  and  Mary  McOulloch. 
I  recall  the  time  Gus  Tuten  was  said  to 
have  been  shot  I  heard  the  gun  fire  about 
5:15  that  evening.  I  saw  the  defendant  as 
be  was  going  home  that  evening  about  5. 
He  had  his  gun  then.  His  wife  and  Mary 
McOulloch  were  with  him.  They  had  some 
greens.  I  did  not  speak  to  the  defendant 
nor  he  to  me.  About  8  or  9  o'clock  that 
night  I  saw  the  defendant  again.  He  came 
to  my  house,  and  wanted  me  to  go  to  his 
wife  and  get  his  clothes  for  him.  I  said, 
•You  had  better  leave  here'  A  few  min- 
utes later  he  came  back  to  the  house,  and 
asked  me  to  let  him  go  upstairs,  and  I  agreed 
that  he  could  do  so."  There  was  testimony 
tending  to  show  that  the  defendant  was  not 
drinking  or  under  the  infiuence  of  liquor 
when  he  committed  the  homicide.  The  Jury 
rendered  a  verdict  of  guilty  of  murder  in  the 
second  degree,  and  Judgment  was  entered 
thereon,  to  which  the  defendant  excepted 
and  appealed. 

Small  &  McLean  and  B.  F.  Simmons,  for 
appellant  The  Attorney  General,  for  the 
State. 


WALKER,  J.  (after  stating  the  case).  The 
defendant's  counsel,  at  the  close  of  the  tes- 
timony, requested  the  court  to  give  certain 
instructions  to  the  Jury,  which  it  refused  to 
do;  but  we  do  not  deem  it  necessary  to  con- 
sider or  discuss  them,  as  all  of  the  ques- 
tions intended  to  be  presented  by  the  other 
exceptions  of  the  defendant  are  raised  by 
the  defendant's  exception  to  one  of  the  in- 
structions given  by  the  court  in  its  charge 
to  the  Jury.  The  court  charged  the  Jury 
correctly  in  regard  to  murder  in  the  first  de- 
gree, and  also  as  to  the  circumstances  un- 
der which  the  defendant  would  be  entitled 
to  an  acquittal,  but  told  the  Jury  that  in  no 
view  of  the  evidence  codld  they  convict  him 
of  manslaughter;  and  in  this  connection  the 
Jury  were  instructed  as  follows:  "If  you 
find  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  shot  the  deceased 
with  a  gun,  inflicting  a  wound  from  which 
death  resulted,  but  you  are  not  satisfied  be- 
yond a  reasonable  doubt  that  the  shooting 
and  killing  were  the  result  of  willful  pre- 
meditation and  deliberation,  then  your  ver- 
dict should  be  that  of  murder  in  the  second 
degree.  If  it  resulted  from  willful  premedi- 
tation and  deliberation,  then  your  verdict 
should  be  guilty  of  murder  in  the  first  de- 
gree. In  no  view  of  the  evidence,  if  you 
believe  it  can  you  return  a  verdict  of  man- 
slaughter." 

The  question,  then,  is,  was  there  any  evi- 
dence, if  the  testimony  is  considered  in  the 
most  favorable  light  for  the  defendant  upon 
which  the  Jury  could  have  returned  a  ver- 
dict that  the  defendant  was  guilty  only  of 
manslaughter?  The  defendant  could  not 
have  his  case  presented  here  in  a  more  fa- 
vorable aspect  for  him  than  it  is  by  this 
charge  of  the  court,  because  if  there  is  any 
view  of  the  evidence  which  the  Jury  might 
have  taken,  and  which  would  have  reduced 
the  grade  of  his  offense  from  murder  to  man- 
slaughter, he  is  entitled  to  have  us  consider 
the  case  in  that  view.  We  have  not  dis- 
covered any  evidence  which  entitled  the  de- 
fendant to  an  acquittal,  if  the  Jury  found  as 
a  fact,  which  fact  seems  to  have  been  admit- 
ted at  the  trial,  that  he  killed  the  deceased 
with  a  deadly  weapon;  and  we  do  not  un- 
derstand it  to  be  seriously  contended  before 
us  that  there  was  any  such  evidence.  The 
defendant's  counsel,  as  it  appears  in  the  rec- 
ord, virtually  admitted  the  killing  with  a 
deadly  weapon,  and  also  requested  the  court 
to  charge  the  Jury  ''that  upon  all  the  evi- 
dence in  the  case,  if  believed  by  them,  the 
Jury  can  find  the  defendant  guilty  of  murder 
in  the  second  degree  or  of  manslaughter." 
The  real  question,  therefore,  is  whether  there 
was  any  evidence  to  reduce  the  grade  of  the 
offense  from  murder  in  the  second  degree  to 
manslaughter. 

There  is  no  principle  in  the  criminal  law 
better  settled  than  that  where  the  killing 
with  a  deadly  weapon  Is  admitted,  or  proved, 
in  the  sense  that  it  is  established  as  a  fact 
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^  tbe  case,  the  law  implies  or  presumes  mal- 
ice; and  at  common  law  the  killing,  if  nothing 
else  appears,  is  murder.  State  v.  Willis,  63 
N.  C.  26;  State  y.  Johnson,  48  N.  G.  266;  State 
V.  Brlttain,  80  N.  a  481.  When  this  implica- 
tion is  raised  by  an  admission  or  by  proof  of 
the  fact  of  killing,  the  burden  is  upon  the  de- 
fendant of  showing  all  the  circumstances  of 
mitigation,  excuse,  or  Justification  to  the  sat- 
isfaction of  the  jury  (State  v.  Johnson  and 
State  V.  Willis,  supra;  State  v.  Vann,  82  N.  C. 
631;  State  v.  Barrett,  132  N.  C.  1005,  43  S.  E. 
832),  and  that  burden  continues  to  rest  upon 
him  throughout  the  trial  (State  v.  Brlttain, 
supra).  As  malice  is  an  implication  or  pre- 
sumption raised  by  law  from  the  fact  of  the 
killing,  it  must  needs  be  a  matter  of  law  as  to 
what  facts  or  circumstances  which  the  evi- 
dence tends  to  establish  will  or  will  not  rebut 
the  presumption.  State  v.  Matthews,  78  N.  G. 
523;  State  v.  Byrd,  121  N.  C.  684,  28  S.  B. 
353;  State  v.  Wilcox,  118  N.  C.  1131,  23  S.  B. 
928;  State  v.  Craton,  28  N.  C.  164;  State  v. 
Johnson,  supra.  Whether  the  evidence  suflS- 
dently  establishes  the  facts  or  circumstan- 
ces which  will  constitute  a  rebuttal  of  the 
implication  of  the  law  must  as  surely  be  a 
question  of  fact  for  the  jury  to  pass  upon; 
and  when,  therefore,  there  is  any  evidence 
tending  to  show  these  facts  or  circumstances. 
It  is  the  duty  of  the  court  to  submit  them 
to  the  jury,  with  proper  Instructions  as  to 
what  will  be  sufficient  to  rebut  the  presump- 
tion, so  that  the  jury  may  finally  decide  wheth- 
er or  not  the  presumption  has  been  met  and 
overcome  by  tbe  defendant  It  follows  that 
whether  there  is  any  evidence  in  this  case  to 
rebut  the  implied  malice  is  a  question  of 
law.  When  there  is  a  killing  with  a  deadly 
weapon,  the  law,  as  we  have  said,  Implies 
the  malice,  and  the  offense,  at  common  law, 
is  murder,  and  under  the  Acts  of  1893,  p.  76> 
c«  85,  it  is  murder  in  the  second  degree,  if 
there  is  nothing  in  the  case  to  reduce  the 
homicide  to  a  lower  grade.  State  v.  Wilcox, 
118  N.  G.  1131,  23  S.  E.  928.  This  being  so, 
all  matters  in  mitigation  or  excuse  must  be 
shown  in  the  same  way  as  at  common  law, 
if  the  defendant  would  reduce  the  ofPense  to 
manslaughter,  or  acquit  himself  altogether  of 
the  charge. 

We  have  examined  the  testimony  set  forth 
in  the  record  with  great  care,  and  have  been 
unable  to  find  anything  which  tends,  in  law, 
to  extenuate  the  crime  of  which  the  defend- 
ant was  convicted,  and  there  is  certainly 
nothing  to  excuse  it.  Instead  of  rebutting 
the  implied  malice,  the  evidence  tends  to 
strengthen  and  confirm  the  presumption  rais- 
ed against  the  defendant  from  the  act  of 
killing  with  a  deadly  weapon.  The  malice 
necessary  to  constitute  murder  may  exist, 
though  there  was  no  intent  to  kill  or  even 
to  injure  the  particular  person  or  any  one 
else.  It  is  implied  when  an  act  dangerous  to 
others  is  done  so  recklessly  or  wantonly  as 
to  evince  depravity  of  mind  and  a  disregard 
of  human  life,  and.  If  the  death  of  any  per^ 


son  Is  caused  by  such  an  act  it  to  murder. 
Dunaway  v.  People,  110  111.  338,  51  Am.  Rep. 
686;  Pool  V.  State,  87  Ga.  630,  13  S.  B.  556; 
Golliber  v.  Gommonwealth,  87  Am.  Dec.  493; 
Washington  v.  State,  60  .Ala.  16,  81  Am. 
Rep.  28;  State  v.  Edwards^  71  Mo.  312;  1 
McLain,  Cr.  Law,  §  825;  1  Wharton,  C.  U 
I  819;  21  Am.  &  Eng.  Bnc.  Law,  153. 

We  believe  the  authorities  cited  support 
the  general  rule  laid  down,  and  several  of 
the  cases,  while  not  presenting  precisely 
the  same  facts,  cannot  be  distinguished  in 
principle  from  the  case  under  consideration. 
In  Glark's  Grimhia!  Law,  p.  190,  the  rale  is 
•thus  substantially  stated:  Where  a  person 
does  an  act  with  knowledge  that  it  wfll  prob- 
ably cause  death  or  grievous  bodily  harm  to 
some  person,  although  he  has  no  actual  in- 
tention to  injure  any  person,  but  may  wish 
the  contrary,  and  death  ensues  from  his  act 
he  is  guilty  of  murder.  Thus,  if  a  man  reck- 
lessly throws  from  a  roof  into  a  crowded 
street  a  heavy  piece  of  timber,  which  kills 
a  person  in  the  street,  or  if  he  intentionally 
fires  a  pistol  in  a  crowded  street  and  kills 
another,  in  either  case  it  is  murder.  In  Pool 
V.  State,  supra,  the  court  says:  ••The  law 
infers  guilty,  intention  from  reckless  conduct 
and,  where  the  recklessness  is  of  such  a  char- 
acter as  to  Justify  this  inference,  it  Is  tbe 
same  as  if  the  defendant  had  deliberately 
intended  the  act  committed.  When,  there- 
fore, one  recklessly  fires  a  pistol,  with  crtm- 
tnal  indifference  as  to  the  consequences,  and 
another  is  killed,  it  is  not  necessary,  in  or- 
der to  constitute  this  killing  murder,  that  the 
accused  should,  at  the  time  of  firing,  have 
been  engaged  In  the  commission  of  some  un- 
lawful act  independent  of  and  In  addition  to 
the  reckless  firing  itself."  In  Brown  t.  Com- 
monwealth (Ky.)  17  S,  W.  220,  it  is  said  by 
the  court:  "If  we  are  mistaken  as  to  there 
being  evidence  of  the  appellant's  malice  to- 
wards  the  deceased  in  particular,  it  is  clearly 
established  that  the  appellant  without  law- 
ful excuse,  intentionally  fired  the  pistol  in  a 
room  crowded  with  persons.  If  he  did  this, 
not  with  the  design  of  killing  any  one,  bat 
for  his  diversion,  merely,  but  killed  one  of 
the  crowd,  he  is  guilty  of  murder,  for  such 
conduct  establishes  'general  malignity  and 
recklessness  of  the  lives  and  personal  safety 
of  others,  which  proceed  from  a  heart  void  of 
a  just  sense  of  social  duty  and  fatally  bent 
on  mischief.' "  In  the  case  of  Aiken  r.  State, 
10  Tex.  App.  610,  618,  it  appeared  that  the  de- 
fendant fired  his  pistol  into  the  window  of  a 
passenger  car,  in  which  he  knew  there  were 
passengers;  and  the  court  said,  in  discusshig 
the  case,  that  ••where  an  act  unlawful  in  it- 
self is  done  with  deliberation  and  intentk>n 
of  mischief  or  great  bodily  harm  to  particular 
individuals,  or  of  mischief  indiscriminately, 
fall  where  it  may,  and  death  enshes  against 
or  beside  the  original  intention  of  the  party, 
it  will  be  murder.  The  intention  to  commit 
an  offense  is  presumed  whenever  the  means 
used  is  such  as  would  ordinarily  result  in  tbe 
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commtaloii  of  a  forbidden  act;  and  this 
rests  upon  the  principle  that  a  man  Is  al- 
ways presumed  to  Intend  that  which  Is  the 
necessary  or  ey^i  probable  consequence  of 
his  acts,  unless  the  contrary  appears."  It  Is 
futher  said  by  the  court  that,  ''according  to 
the  evidence,  the  defendant  flred  his  pistol 
Into  the  window  of  a  passenger  car  of  a  rail- 
road train,  in  which,  It  Is  shown,  he  must 
have  known  and  did  know  there  were  passen- 
gers. The  deceased  was  struck  by  the  ball, 
and  died  in  a  milnute  or  two  thereafter  from 
the  effects.  More  reckless  disregard  of  hu- 
man life  was  never  shown,  and  can  scarcely 
be  imagined;  and  the  act,  under  the  circum- 
stances developed,  is,  and  could  be,  in  law, 
nothing  short  of  murder."  If  it  be  suggested 
that  the  killing  might  have  been  done  acci- 
dentally and  without  negligence,  in  which 
case  the  defendant  would  be  entitled  to  an  ac- 
quittal, or  that  it  was  done  recklessly,  but 
without  intention  to  kill,  in  which  case  the 
defendant  would  be  guilty  only  of  manslaugh- 
ter, there  is  no  evidence,  as  we  think,  to  sus- 
tain either  view.  Such  a  suggestion  is  fully 
met  and  answered  by  the  case  of  State  v. 
Vines,  93  N.  C.  496,  53  Am.  Rep.  466,  in  which 
Merrlmon,  J.,  speaking  for  the  court,  says: 
**The  test  of  responsibility  depends  upon 
whether  the  conduct  of  the  person  accused 
was  unlawful,  or,  not  being  so,  was  so  gross- 
ly negligent,  reckless,  or  violent  as  necessari- 
ly to  imply  moral  impropriety  or  turpitude. 
In  some  cases  it  may  be  difficult  to  determine 
the  grade  of  the  offense,  but  the  case  before 
us  leaves  no  ground  for  doubt  or  hesitation 
in  determining  that  it  is  at  least  one  of  man- 
slaughter. Indeed,  in  one  aspect  of  the  case, 
it  was  murder.  There  was  some  evidence 
going  to  show  the  willful  purpose  of  the  pris- 
oner to  shoot  without  regard  to  the  conse- 
quences, and,  if  this  purpose  existed,  it  was 
murder.  If  he  had  been  allowed  to  say  that. 
In  his  opinion,  the  shooting  was  accidental, 
this  could  not  have  materially  changed  the 
case,  because  the  prisoner  had  used  the  load- 
ed pistol  in  an  unlawful  and  reckless  manner, 
and  whether  the  firing  was  accidental  or  not 
made  no  difference.  The  law  does  not  tol- 
erate such  use  of  deadly  weapons,  and,  when 
fatal  consequences  result  from  it,  the  offen- 
der cannot  be  held  guiltless.  In  such  case 
he  must  answer  for  the  consequences.  It 
would  be  monstrous  and  shocking  to  reason 
to  allow  a  man  to  so  use  a  loaded  pistol,  and 
then  take  shelter  behind  the  fact  that  the  fir- 
ing was  accidental." 

The  defendant,  on  the  cross-examination  of 
some  of  the  state's  witnesses,  proposed  to 
show  that  he  had  been  friendly  with  Mary  Mo 
Gulloch  and  her  family  at  the  time  when  the 
homicide  was  committed,  and  also  proposed 
to  show  certain  facts  and  circumstances  from 
which  his  friendly  feeling  towards  them 
could  be  inferred  by  the  jury.  The  court  ex- 
cluded the  evidence,  and  wo  think  it  did  so 
properly*    This  eyldence^  if  admitted,  oould 


not  have  reduced  the  grade  of  the  homicide. 
A  defendant  must  show  something  more  than* 
a  mere  friendly  disposition  towards  the  per- 
son killed,  if  he  would  Justify,  ezcdse,  or 
mitigate  his  offense.  It  was  so  decided,  as  it 
seems  to  us,  in  State  r.  Johnson,  supra. 

The  evidence  in  this  case  tends  to  show 
that  the  defendant's'  anger  was  aroused  by 
the  refusal  of  Georgia  McCulloch  to  come  to 
the  door  of  the  house  when  he  called  her, 
and  perhaps  by  what  Florence  Tuten  said  to 
him  at  the  time.  This  reference  to  the  testi- 
mony is  made  not  so  much  to  show  that  there 
was  evidence  in  the  case  of  actual  malice  as 
to  show  that  the  evidence  not  only  does  not 
rebut  the  implication  of  malice,  but  rather 
tends  to  confirm  it. 

The  defendant  excepted  to  the  judgment 
upon  the  ground  that  the  punishment  imposed 
is  excessive.  The  sentence  of  the  court  was 
entirely  within  the  limit  fixed  by  the  law. 
It  Imposed  only  the  extreme  punishment  for 
manslaughter.  We  do  not  think,  in  any  view 
of  the  evidence,  that  it  was  excessive.  State 
T.  Miller,  94  N.  0.  904. 

Upon  a  review  of  the  whole  case,  our  con- 
clusion is  that  the  rulings  and  charge  of  the 
court  were  correct.    No  error* 


(134  N.  C.  666) 

STATE  r-  TBACHBY. 

(Supreme  Court  of  North  Carolina.    March  8, 
1904.) 

HOMICIDB^-BVIDBNCB— STATEMENTS  OP  WIT- 
NESSES. 

1.  In  a  prosecution  for  homicide,  where  de- 
fendant's father  testified  that  defendant  was 
at  home  at  7  o'clock  on  the  night  of  the  shoot- 
ing, knd  that  he,  the  father,  went  to  bed  early 
and  did  not  see  defendant  until  the  next  morn- 
ing, and  deceased  was  shown  to  have  been 
shot  about  9  o'clock  that  night,  testimony  of  a 
state's  witness  that,  a  few  days  after  the 
shooting,  the  father  said,  on  hearing  that  the 
shooting  was  done  at  9  o'clock,  that  he  might 
as  well  give  the  case  up,  as  he  could  not  ac- 
count for  defendant  after  7  o'clock,  was  inad- 
missiblev  for  it  was  neither  contradictory  of  any 
statement  of  defendant's  father,  nor  connected 
with  any  fact  concerning  the  shooting. 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty; O.  H.  Allen,  Judge.  * 

Dan  Teachey  was  convicted  of  homicide, 
and  appeals.    Reversed. 

James  O.  Carr  and  John  D.  Kerr,  for  ap- 
pellant. The  Attorney  General  and  Stevens, 
Beasley  &  Weeks,  for  the  State. 


MONTGOMBKY,  J.  In  addition  to  the 
statement  of  witnesses  concerning  the  dying 
declarations  of  the  deceased,  there  was 
strong  evidence  that  the  prisoner  shot  and 
killed  the  deceased.  His  honor,  however,  in 
the  course  of  the  trial,  received  a  certain 
piece  of  evidence  offered  hy  the  state  which 
was  so  clearly  incompetent,  and  which  may 
have  been  hannf  nl  to  the  prisoner^  that  we 
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are  on  that  aooount  compelled  to  order  a 
new  trial. 

Robert  Teachey,  the  father  of  the  prisoner, 
testified,  for  the  defense,  that  his  son,  the 
prisoner,  was  at  his  home  at  7  o^clock  on 
the  night  of  the  shooting,  and  that  he  (the 
father)  went  to  bed  early  and  did  not  see 
the  prisoner  until  next  morning.  The  deceas- 
ed was  shot  about  9  o'clock  at  night  W.  D. 
Teachey,  a  witness  for  the  state,  was  allowed 
to  testify,  over  the  prisoner's  olrjection,  that 
on  Sunday  after  the  shooting  he,  at  the 
house  of  Robert  Teachey,  was  asked  by  Bob- 
eri:  If  he  (W.  D.)  had  heard  anybody  say  at 
what  time  the  shooting  took  place^  and  that 
he  answered,  "About  9  o'clock,"  and  that  in 
reply  Robert  said,  "I  might  as  well  give  the 
case  up,  as  I  have  no  grounds  to  fight  upon. 
I  cannot  account  for  Dan  after  7  o'clock." 
Joe  Bostlck  testified  that  he  heard  Robert 
Teachey  say  that  he  could  not  account  for 
Dan  after  7  o'clock.  At  the  close  of  his  tes- 
timony the  Jury  were  Instructed  "that  the 
evidence  as  to  what  Bob  Teachey  [who  is 
the  same  as  B.  Teachey]  said  was  not  to 
be  considered,  unless  they  found  from  the 
evidence  of  said  Teachey  that  he  fixed  Dan 
Teachey  at  home  that  night  after  7  o'clock, 
and  he  [Bob  Teachey]  was  thereby  contra- 
dicted." Assuming  that  this  Instruction  to 
the  jury  had  reference  to  the  testimony  of 
W.  D.  Teachey  as  well  as  to  that  of  Bostiok, 
it  could  not  have  the  effect  of  curing  the  er- 
ror In  the  admission  of  the  testimony  of  W. 
D.  Teachey.  In  no  sense  could  the  testimony 
of  W.  D.  Teachey  be  considered  as  contra- 
dictory of  any  statement  made  by  Bobert 
Teachey  as  to  the  whereabouts  of  Dan  on  the 
night  of  the  shooting.  The  despair  of  the 
father  (Robert)  In  successfully  defending  his 
son  against  the  charge  of  murder  had  no  con- 
nection with  any  statement  made  by  the 
father  as  to  the  time  when  he  saw  the  son 
last  on  the  night  of  the  shooting.  It  was 
entirely  Independent  of  all  reference  as  to 
the  time  of  the  shooting,  and  was  but  the 
Individual  opinion  of  a  distressed  parent 
about  the  difficulties  surrounding  his  son's 
condition.  It  was  not  contradictwy  of  any 
statement  made  by  the  witness,  and  was  not 
connected  with  any  fact  concerning  the  al- 
leged homicide. 

New  ti'ia,l« 


(134  N.  C.  316) 

RILEY  et  al.  v.  PBLLETIBR. 

(Supreme  Court  of  North  Carolina.    March  8^ 
1904.) 

VBNUB— PARTIES  TO  ACTION— MOTIONS  FOB 
CHANGE-TIME  OP  MAKING-WAIV- 
ER OP  RIGHT. 
1.  Under  Code,  §  195  (2),  providing  that  the 
eourt,  in  ita  discretion,  may  change  the  venue 
wheu   the   convenience   of   witnesses   and    the 
ends    of   justice    would    be    promoted    by    the 
change^  such  motion  may  be  made  at  any  time 
in  the  progress  of  the  cause. 


2.  The  filing  of  an  affidavit  and  motion  for 
change  of  venue,  in  vacation,  before  the  clerk, 
is  invalid;  the  motion  must  be  made  before 
the  judge. 

3.  Under  Cod&  §  195,  providhiir  for  chance 
of  venue  when  the  county  designated  ia  not  the 
proper  county,  and  requiring  such  motion  to 
be  made  before  the  time  of  answering  expires, 
the  motion  must  be  made  at  the  retain  term 
if  the  complaint  is  then  filed,  and,  if  not,  aa 
soon  as  the  complaint  is  filed,  and  before  an- 
swering; and  either  the  filing  of  an  answer 
without  suggestion  or  demand  for  removal, 
or  the  acceptance  of  a  special  order  extending 
the  time  to  answer,  is  a  waiver  of  the  right  to 
remove. 

Appeal  from  Superior  Conrt;  Lenohr  Coun- 
ty;  Peebles^  Judge. 

Action  by  J.  T.  Hiley  and  others  against 
J.  W.  Pelletler.  From  an  order  granting  a  re- 
moval of  the  cause,  plaintiffs  appeal.  Be- 
versed. 

N.  J.  Rouse,  for  appellants.  Simmona  & 
Ward,  for  appelleel 


CLARK,  C.  J.  Plaintiffs,  other  than  Lot- 
ett  Hines,  are  nonresidents  of  the  state.  The 
defendant  resides  In  Carteret  county.  The 
summons  was  returnable  to  April  term,  19Q2, 
of  Lenoir  superior  court;  complaint  was  fil- 
ed at  that  term,  and  entry  made,  "time  to 
answer."  The  next  term  began  11th  Novem- 
ber, at  which  term  the  answer  was  filed. 
In  the  meantime,  on  17th  October,  1902,  the 
defendant  filed  an  affidavit  and  motion  to  re- 
move the  cause  to  Carteret,  but  it  does  not 
appear  that  notice  of  this  motion  was  served 
on  any  of  the  plaintiffs  or  their  attorneys. 
At  November  term,  1902,  and  succeeding 
term,  the  motion  and  cause  were  continued. 
At  March  term,  1903^  the  motion  to  remove 
was  granted. 

"Lovett  Hines,  Agent,"  who  resides  In  Le- 
noir county,  was  Joined  as  party  plaintiff.  It 
is  alleged  in  the  complaint  that  he  was  the 
agent  of  his  coplaintiffs,  and  as  such  rented 
out  the  lands,  and  was  authorized  to  collect 
the  stipulated  rent  thereon  for  the  conversion 
of  which  this  action  was  brought.  The  an- 
swer, while  denying  Information  upon  the 
above  allegation,  admits  that  said  Hines  was 
agent  for  his  coplaintiffs  in  taking  posses- 
sion of  the  crop,  and  sets  up  as  a  defense 
that  he  took  more  of  the  crop  than  was  due. 
The  Code  (section  177)  requires  that  the  real 
party  in  Interest  should  be  plaintiff,  "except 
as  otherwise  provided,"  and  section  179  au- 
thorizes, among  others,  "a  trustee  of  an  ex- 
press trust"  to  sue,  and  defines  him  to  be  ''a 
person  with  whom,  or  in  whose  name  a  con- 
tract is  made  for  the  benefit  of  another.** 
It  is  suggested  that  Hines,  upon  the  aver- 
ments in  the  complaint,  was  the  "trustee  of 
an  express  trust,"  the  alter  ego  of  the  land- 
owners to  rent  the  land  and  collect  the  rents, 
and  hence  that  he  was  prima  facie  a  proper 
party,  and,  being  a  resident  of  Lenoir  county, 
it  was  therefore  error  to  remove  the  cause 
on  the  ground  assigned  in  the  motion,  under 
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Ck>de,  S  182,  for  fbe  residence  of  defendant  in 
Carteret  We  do  not  find  it  necessary  to 
pass  upon  this  point 

The  court*  in  its  discretion,  may  re- 
move the  trial  "when  the  convenience  of  wit- 
nesses and  the  ends  of  Justice  would  he 
promoted  hy  the  change"  (Code,  §  195  [2]), 
and  such  motion  may  be  made  at  any  time  in 
the  progress  of  the  cause.  The  restriction 
that  the  motion  to  remove  must  be  made 
"before  the  time  of  answering  expires"  ap- 
plies only  when  "the  county  designated  in 
the  summons  and  complaint  is  not  the  proper 
county"  (Code,  §  195)  and  the  defendant  seeks 
to  remove  as  a  matter  of  right 

We  may  note,  further,  that  filing  the  affi- 
davit and  motion  to  remove,  in  vacation,  be- 
fore the  clerk,  was  invalid.  Such  motion 
must  be  made  before  the  judge  (Howard  v. 
R.  Co.,  122  N.  C.  944,  29  S.  B.  778),  and  notice 
given  (State  v.  Johnson,  109  N.  C.  855,  13  S. 
£2.  843;  Stith  v.  Jones,  119  N.  C.  430,  25  S.  B. 
1022).  Even  if  valid,  the  filing  of  the  answer, 
without  suggestion  or  demand  for  removal, 
and  before  action  had  upon  the  motion,  was 
a  waiver  of  the  motion.  McMinn  v.  Hamil- 
ton, 77  N.  C.  301;  Co.  Board  v.  State  Board, 
106  N.  C.  81,  10  S.  B.  1002;  Cherry  v.  Lilly, 
113  N.  C,  27,  18  S.  B.  76. 

Besides,  the  Code  requires  that  the  motion 
to  remove  should  be  made  "before  the  time 
for  answering  expires."  While  this  language 
is  slightly  different  from  the  federal  statute 
regulating  motions  to  remove  to  the  federal 
court,  which  specifies  that  said  motion  must 
be  made  "at  the  time  or  any  time  before  the 
defendant  is  required  by  the  laws  of  the  state 
or  the  rule  of  the  state  court,  in  which  such 
suit  is  brought,  to  answer  or  plead  to  the 
declaration  or  complaint  of  the  plaintiflp,"  we 
think  the  tenor  and  object  of  the  two  stat- 
utes are  the  same,  L  e.,  to  require  the  de- 
fendant to  object  to  the  jurisdiction  in  limine 
by  moving  to  remove  as  soon  as  he  is  afford- 
ed opportunity,  from  filing  the  complaint,  to 
know  definitely  the  scope  of  the  action.  The 
language  of  the  statute  in  both  cases  has 
reference  to  the  time  at  which  the  answer 
should  be  filed  under  the  statute  or  the  gen- 
eral rules  of  court,  and  not  the  special  order 
granting  extension  of  .time  to  answer,  which 
is  of  itself,  if  asked  or  accepted  by  the  de- 
fendant, an  acceptance '  of  the  jurisdiction, 
and  therefore  a  waiver  of  the  right  to  remove. 
Howard  v.  Railroad,  supra.  In  County  Board 
Y.  State  Board,  supra,  the  motion  to  remove 
was  made  before  the  expiration  of  the  exten- 
sion of  time  to  answer,  but  after  the  answer 
was  filed*  and  it  was  held  too  late.  The 
only  case  which  seems  to  militate  against  our 
ruling  in  this  case  is  Shaver  v.  Huntley,  107 
N.  C.  623,  12  S.  B.  316»  but  there  time  was 
given  to  file  the  complaint,  and  when  it  was 
filed  in  vacation,  disclosing  the  nature  of  the 
action,  the  defendant;  before  answering,  made 
a  demand  for  removal,  and  gave  notice  of  the 
motion  to  the  opposite  party.    In  that  case 


the  court  repeats  that  the  motion  must  be 
made  in  limine.  The  question  here  decided 
was  raised  in  Roberts  v.  Connor,  125  N.  0. 
45,  34  S.  B.  107,  but  not  passed  upon,  as  the 
order  of  removal  was  reversed  upon  another 
ground.  If  the  defendant  seeks  to  remove, 
as  a  right,  because  the  action  is  brought  in 
the  wrong  county,  the  motion  must  be  made 
at  the  return  term,  if  t^e  complaint  be  then 
filed,  and,  if  it  is  not,  then  as  soon  as  the 
complaint  is  filed,  and  before  answering. 
Brror. 


(IM  N.  C.  850) 
OUTLAND  T.  SEABOARD  AIR  LINB  RT. 
CO.  et  al. 

(Supreme  Court  of  North  Carolina.    March  8, 
1904.) 

CARRIBRS-GGNTRACT  TO  FURNISH  CARS  FOR 
FREIGHT  —  REASONABLE  TIME  —  AUTHORITY 
OF  AGENTS— INSTRUCTIONS-HARMLESS  ER- 
ROR—DAMAGES. 

1.  Plaintiff  wrote  defendant  that  he  was  cut- 
ting and  expected  to  cut  50  car  loads  of  props 
at  a  certain  point,  whidi  he  could  not  load  at 
any  siding,  and  asked  for  a  train  to  load  them 
on  the  main  line.  Defendant  wrote  that  it 
had  considered  his  application  to  load  a  train 
on  the  main  line  and  was  prepared  to  permit 
it,  aud  concluded,  **PIease  let  me  know  when 
you  desire  a  train,  and  we  will  take  up  with  the 
superintendent  the  question  when  it  can  be 
furnished."  Heldf  that  there  was  an  uncondi- 
tional and  complete  contract  to  furnish  cars 
for  transportation  of  the  props;  the  day  when 
the  superintendent  should  send  them  being  a 
mere  matter  of  detail  and  in  law  to  be  done 
within  a  reasonable  time  after  plaintiff  should 
make  known  his  readiness  therefor. 

2.  One  may  contract  with  the  general  freight 
agent  of  a  diyision  of  a  railroad  as  having  au- 
thority to  furnish  trains  for'  moying  freight  un- 
der special  contract. 

3.  Even  if  the  superintendent  of  transporta- 
tion of  a  railroad  had  power  to  decline  to  fur-, 
nish  cars  where  the  general  freight  agent  had 
made  a  special  contract  tor  the  furnishing  of 
a  train  to  move  freight,  there  is  a  complete 
contract  where  plaintiff  sent  to  the  superintend- 
ent a  request  for  a  train,  and  the  superintend- 
ent sent  it  to  the  general  freight  agent,  who 
wrote  plaintiff  referring  to  his  letter  to  the 
superintendent,  and  saying  that  they  had  con- 
sidered his  application  to  be  permitted  to  load 
a  train  and  were  prepared  to  permit  it 

4.  Under  the  contract, .  consisting  of  plain- 
tiff's letter,  stating  that  he  expected  to  cut  50 
car  loads  of  props  and  asking  defendant  **to 
grant  ro^e  train  to  load  my  props  on  the  main 
line,"  and  defendant's  letter,  agreeing  to  fur- 
nish "a  train,"  there  is  no  error  in  an  instruc- 
tion to  allow  plaintiff  such  damages  as  he 
sustained  by  defendant's  failure  to  furnish 
**trains"  of  cars  sufficient  to  transport  50  car 
loads  of  props;   no  train  having  been  furnished. 

5.  An  instruction  that  if  the  jury  believed 
the  evidence  thev  should  find  that  defendant 
agreed  to  furnish  plaintiff  with  cars  "as  al- 
leged in  the  complaint"  (which  was  at  such  time 
as  plaintiff  might  need  them)  is  harmless, 
though  the  contract  merely  required  them  to  be 
furnished  within  a  reasonable  time,  they  also 
being  instructed  that  they  were  to  allow  such 
damages  as  plaintiff  sustained  by  reason  of 
cars  not  bein^  furnished  in  a  reasonable  time^ 
and  there  havmg,  as  matter  of  law,  been  an  un- 
reasonable delay  In  furnishing  them. 

6.  As  a  matter  of  law,  a  railroad  company 
which  contracts  to  foinish  can  for  transport- 
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ing  timber  does  not,  by  tendering  them  75  or 
80  days  after  the  contract  is  made,  perform 
its  contract  in  a  reasonable  time. 

7.  A  railroad  company  is  not  relieved  of  lia- 
bility for  breach  of  its  contract  to  furnish  cars 
to  transport  freight  by  the  fact  that  it  used 
reasonable  effort  to  procure  foreign  cars. 

8.  A  railroad  company  which  contracts  to 
furnish,  for  a  certam  amount  to  be  paid  as 
freight,  cars  to  transport  a  certain  amount  of 
props  cut  and  to  be  cut,  haying  broken  the 
contract,  is  liable  for  damages  as  respects  the 
props  cut  at  the  time  of  the  contract^  as  well 
as  those  thereafter  cut,  including  those  cut 
after  it  gave  notice  that  it  could  not  furnish 
cars. 

Appeal  from  Superior  Conrt,  Northampton 
County;  Moore,  Judge. 

Action  by  W.  F.  Ontland  against  the  Sea- 
board Air  Line  Railway  Company  and  oth- 
ers. Judgment  for  plaintiff.  Defendants  ap- 
peal.   Affirmed. 

Day  &  Bell,  T.  W.  Mason,  and  Murray  Al- 
len, for  appellants*  Peebles  &  Harris,  for 
appellee. 

MONTGOMERY.  J.  This  action  was 
brought  by  the  plaintiff  to  recover  damages 
for  an  alleged  breach  of  a  contract  which 
was  made  between  the  plaintiff  and  the  de- 
fendant In  November,  1001.  The  contract  is 
in  writing,  and  is  embraced  in  a  written  cor- 
respondence between  the  plaintiff  and  the 
agents  of  the  defendant  On  the  22d  of  Oc- 
tober, 1901,  the  plaintiff  wrote  to  C.  R.  Capps, 
the  general  freight  agent  of  the  First  Divi- 
sion of  the  defendant's  road,  at  Portsmouth, 
Va.,  and  also  on  the  31st  October,  1001,  to 
C.  H.  Hix,  division  superintendent,  in  the 
same  w(H:ds,  as  follows:  ''Dear  Sir:  I  am 
cutting  and  expect  to  cut  50  car  loads  of 
mining  props,  27  feet  long,  near  Roxobel,  N. 
C.  There  Is  absolutely  no  accommodation 
for  loading  the  same  at  Roxobel  siding  as  it 
is  all  taken  up  with  cordwood,  Brown  and 
Bundy's  place  where  they  have  to  pile  their 
lumber  prior  to  shipping  and  C.  T.  Harrell's 
gin  house  and  site.  Also  S.  T.  Hedgepeth 
tells  me  that  he  has  50  or  GO  thousand  feet, 
which  he  expects  to  begin  to  cut  and  load 
now  soon  at  Roxobel  if  he  has  not  already 
started,  and  further,  were  it  possible  for  me 
to  load  at  Roxobel,  your  company  has  not 
any  place  for  me  to  drop  the  props  on,  prior 
to  loading,  and  Llverman,  the  party  who 
owns  the  land  adjoining  the  depot  will  not 
allow  any  one  to  drop  props  on  his  premises 
without  paying  him  one  cent  per  log  for  use 
of  same,  which  charges  I  am  not  willing  to 
pay.  Consequently  under  the  many  existing 
circumstances,  I  respectfully  ask  you  to  grant 
me  train  to  load  my  props  on  the  main  line. 
I  think  that  there  is  no  doubt  but  what  I 
could  load  a  train  in  one  day."  The  letter 
to  Hix  was  sent  by  him  to  Capps,  and  on 
the  18th  of  November,  1901,  Capps  wrote  to 
the  plaintiff,  at  Woodland,  in  3ertle  county, 
N.  C,  along  the  line  of  the  First  Division  of 
the  defendant  company,  m  letter  in  the  fol- 
lowhDtf  words:  *'Dear81r:    Referring  to  your 


letter  of  October  81  to  Mr.  Hlx,  we  have  con- 
sidered your  application  to  be  permitted  to 
load  a  train  of  mine  props  on  the  main  line 
near  Roxobel,  N.  C,  and  are  prepared  to 
permit  this,  subject  to  the  rules  governing 
the  loading  of  cord  wood  on  the  main  line, 
with  which  yon  are  familiar.  These  rules 
of  course  proyide  that  you  will  be  allowed 
from  sunrise  to  sunset  for  loading,  and  that 
the  special  train  must  make  way  at  all  times 
for  other  trains.  The  rates  to  be  charged 
you  will  be  the  full  local  rates  from  Roxo- 
bel to  destination.  Please  let  us  know  when 
you  desire  a  train,  and  we  will  take  up  with 
Superintendent  Hlx  the  qnestion  of  when  it 
can  be  furnished."  There  was  evidence  tend- 
ing to  show  that  before  the  18th  of  Novem- 
ber, 1001,  the  date  of  the  contract,  the  plain- 
tiff had  already  cat  a  large  nmnber  of  the 
mine  props,  and  that  Atter  the  22d  of  No- 
vember, 1001,  when  Capps  notified  the  plain- 
tiff that  he  feared  he  would  be  unable  to 
furnish  him  the  train  if  the  props  were  to 
be  shipped  to  some  point  in  Pennsylvania  or 
beyond  the  defendant's  line,  the  plaintiff  cut 
other  props.  There  was  farther  evidence 
that  the  plaintiff  hauled  a  large  number  of 
the  props  to  the  defendant's  railroad,  and 
was  ready  and  able  to  load  as  many  as  350,- 
000  feet  The  defendant  did  not  offer  to  fur- 
nish the  cars  or  a  train  until  about  the  last 
of  February,  1002,  when  the  plaintiff  refused 
to  use  them. 

The  chief  contention  in  the  case  of  the  de- 
fendant is  that  there  was  no  contract  be- 
tween the  plaintiff  and  the  defendant  to  fur- 
nish cars  for  the  transportatioh  of  the  props, 
for  that  the  letter  from  Capps  to  the  plain- 
tiff of  the  18th  of  November,  upon  its  face, 
was  but  a  conditional  contract;  dependent  up- 
on the  ratification  or  approval  by  Hix,  the  di- 
vision superintendent,  and  that  the  condition 
is  found  in  the  last  three  lines  of  the  letter, 
which  is  in  these  words:  'Tlease  let  ns  know 
when  you  desire  a  train,  and  we  will  take  up 
with  Superintendent  Hix  the  question  when 
it  can  be  famished."  It  is  clear  to  va  that 
the  letter  of  the  18th  of  November,  in  its  en- 
tirety, read  in  connection  with  the  plaintiff's 
letter  of  the  22d  of  October  to  Capps,  fur- 
nishes an  unconditional  and  a  complete  con- 
tract to  furnish  the  plaintiff  with  the  cars  to 
transport  the  props.  The  day  when  ttit, 
the  division  superintendent,  should  send  the 
cars  to  the  place  of  shipment,  was  a  mere 
matter  of  detail,  and  in  law  to  be  done  with- 
in a  reasonable  time  after  the  plaintiff  should 
make  known  his  readiness  for  the  cars. 

But  the  defendant  insists,  further,  that,  if 
the  contract  was  a  complete  one,  the  genial 
freight  agent  Capps  had  no  power  or  anthor- 
ity  to  bind  the  defendant  by  his  act  The  de- 
fendant introduced  two  witnesses  who  testi- 
fied that  the  power  to  make  contracts  for 
furnishing  trains  on  the  First  Division  actu- 
ally reposed  In  Hix.  Capps  had  no  such 
power.    We  think  that  that  testimony.  In  a 
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}  like  this,  Is  in  effect  a  conclusion  of  law 
«a  the  part  of  the  witnesses^  and  that  it  was 
not  a  correct  conclusion.  The  defendant  beld 
Gapps  out  as  its  general  freight  agent  of  its 
First  Dirision,  and  that  designation  carries 
with  it,  in  law,  the  power  to  do  all  acts  con- 
nected with  the  handling  of  freight  and  fix- 
ing special  rates,  the  furnishing  of  trains  for 
the  movement  of  fright  under  special  con- 
tract, and  all  matters  pertaining  to  the  sub- 
ject of  freights,  which  the  company  itself 
could  do.  It  could  not  be  that  Hix,  the  su- 
perintendent of  transportation,  could  have 
the  power  to  decline  to  furnish  cars  to  a  cus- 
tomer at  certain  times  and  places,  in  cases 
where  the  general  freight  agent  had  made 
special  contract  with  customers  to  furnish 
them.  But  if  that  were  not  so,  the  contract 
is  a  complete  one,  because  Hlx  sent  the  plain- 
tiff's letter  in  reference  to  the  transporta- 
tion of  these  props  to  Capps,  and  Capps,  af  t* 
or  that  time,  in  his  letter  to,  the  plaintiff, 
stated  that  he  had  knowledge  of  the  plain- 
tiff's letter  to  Htz,  "and  that  we  have  con- 
sidered your  application  to  be  permitted  to 
load  the  train  of  mine  props  on  the  main 
line  near  Rozobel,  and  are  prepared  to  per- 
mit this,  subject,"  etc.  So  the  correspond- 
ence discloses  the  joint  consideration  of  this 
contract  by  both  Capps  and  Hlx,  even  if 
Hix's  approval  is  necessary.  His  honor  was 
therefore  right  when  he  refused  to  charge 
the  jury,  at  the  request  of  the  defendant, 
that  there  was  no  contract  between  the  plain- 
tiff and  the  defendant  in  respect  to  furnish- 
ing the  cars;  and  also  in  his  reifusal  to  inr 
struct  the  Jury  **that  if  they  believed  the 
evidence  that  Capps,  the  general  freight 
agent,  had  no  authority  to  make  a  contract" 
The  next  in  importance  of  tbe  defendant's 
contentions  is  that  the  evidence  on  the 
fourth  issue  did  not  warrant  his  honor  in 
instructing  the  Jury  that  if  they  believed  the 
evidence  they  should  answer  the  issue  in 
the  aflarmatlve.  The  language  of  the  fourth 
issue  was  as  follows:  'T>id  the  defendant, 
on  or  about  the  18th  of  November,  1901, 
contract  and  agree  with  the  plaintiff  to  fur- 
nish the  plaintiff  with  trains  of  cars  upon 
which  to  load  mine  props  and  to  allow  him 
to  load  the  same  at  his  log  yard  on  the 
main  line  of  the  defendant's  road,  as  al- 
leged in  the  second  cause  of  action  stated 
In  the  complaint?"  The  allegation  on  that 
subject  in  the  complaint  was  that  the  de- 
fendant was  to  furnish  the  plaintiff,  at  such 
time  as  he  might  need  the  same,  trains  of 
cars  upon  which  to  load  the  mine  props. 
The  c(»tract,  as  we  have  seen,  in  its  treaty, 
was  based  upon  the  letter  of  the  plaintiff  to 
Capps  and  Hix,  which  is  set  out  above.  In 
those  letters  the  plaintiff  said  he  was  cut- 
ting, and  expected  to  cut,  50  car  loads  of 
props,  and  asked  the  defendant  "to  grant  me 
train  to  load  my  props  on  the  main  line.** 
The  letter  of  Capps  of  the  18th  of  Novem- 
ber refers  to  the  letter  from  the  plaintiff  to 
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him,  and  In  that  letter  Oapps  writes  of  fur- 
nishing a  train.  [Italics  ours.]  That  Is  the 
ground  on  which  the  defendant  rests  his  con- 
tention that  the  evidence  did  not  fit  the  is- 
sue. His  honor,  no  doubt,  considered  that 
the  defendant  had  notice  that  the  plaintiff 
would  require  accommodations  in  the  way  of 
train  service  to  transport  the  60  car  loads  of 
props  mentioned  in  the  contract,  and  he  in- 
structed the  jury  upon  the  evidence  (tlie 
contract)  that  they  should  allow  the  plain- 
tiff such  damages  as  he  sustained  by  reason 
of  the  failure  of  the  defendant  to  furnish 
the  plaintiff  train$  of  cars  [Italics  ours]  at 
his  log  yard  on  the  defendants  main  Ihie, 
sufficient  to  transport  50  car  loads  of  mine 
props  within  a  reasonable  time.  We  think 
the  construction  his  honor  put  upon  the  con- 
tract was  a  correct  one,  and,  that  being  so, 
no  fault  can  be  found  with  the  instructloD 
which  he  gave. 

But  the  defendant  further  says  that  it  no- 
where appears  in  the  evidence  that  the  cars 
were  to  be  furnished  at  such  time  as  he 
(the  plaintiff)  might  need  the  same,  as  was 
declared  in  the  complaint  That  is  true,  but 
the  charge  was  not  harmful,  because  his 
honor  said  that  the  defendant  was  required 
to  furnish  the  cars  within  a  reasonable  time. 
On  the  question  of  the  reasonableness  of 
time  within  which  the  defendant  was  to 
have  furnished  the  cars,  raised  by  the  fifth 
issue,  his  honor  told  the  jury  that  if  they 
believed  the  evidence  they  should  say  that 
the  defendant  bad  failed  to  perform  its  part 
of  the  contract  within  a  reasonable  time. 
His  honor  then  decided  that  that  question 
was  a  question  of  law,  and  in  that  view  we 
concur.  "What  is  a  reasonable  time  with- 
in which  a  contract  must  be  performed  is  a 
matter  of  law  for  the  court,  when  it  depends 
upon  the  construction  of  a  contract  in  writ- 
ing, or  upon  undisputed  extrinsic  facts."  0 
Cyc.  616,  and  cases  there  dted.  Seventy-five 
or  eighty  days  had  passed  between  the  date 
of  the  contract  and  the  time  when  the  de- 
fendant tendered  the  cars.  That  in  law, 
was  an  unreasonable  delay,  and  is  not  palliat- 
ed by  the  fact  that  the  defendant  used  rea- 
sonable efforts  to  procure  foreign  cars  upon 
which  the  props  might  be  loaded.  That  was 
a  matter  which  the  defendant  should  have 
looked  to  before  making  the  contract 

The  defendant  further  contends  that  the 
plaintiff  ought  not  to  recover  damages  for 
any  loss  he  may  have  sustained  by  reason 
of  the  defendant  not  having  furnished  cars 
to  ship  such  props  as  were  cut  by  the  plain- 
tiff before  the  contract  was  made.  There  Is 
no  force  in  that  contention,  for  the  defend- 
ant knew  from  the  letters  of  the  plaintiff 
that  a  large  numb»  of  props  had  been  cut 
before  the  day  of  the  date  of  the  contract, 
and  that  he  wanted  to  ship  them.  The 
agreement  to  pay  the  freight  for  such  ship* 
ment  was  a  sufficient  oonaideration  to  mnh 
port  the  contract 
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Then,  again,  the  defendant  insists  that 
such  props  as  were  cut  after  the  defendant 
had  said  that  it  might  nat  be  able  to  fur- 
nish the  cars  could  not  be  made  the  sub- 
ject of  damages.  The  contract  being  a  valid 
one,  as  we  have  said,  the  plaintiff  had  a 
right  to  proceed  under  It,  and  It  was  not  in 
the  power  of  the  defendant  to  put  an  end 
to  its  obligation  to  perform  its  part  of  the 
contract,  simply  because  it  could  not  carry 
it  out  If  that  were  the  law,  no  person  who 
may  have  been  aggrieved  by  a  breach  of  con- 
tract could  have  redress  against  one  who 
had  violated  his  part  of  It  because  he  could 
not  speciUcally  perform  what  he  had  agreed 
to  do. 

But  the  defendant  says  that  the  plaintiff 
should  have  stopped  his  operations  when  he 
found  that  the  defendant  could  not  furnish 
cars  to  transport  the  props  to  Northern 
points.  Under  the  contract  there  was  noth- 
ing said  about  the  point  of  destination  of 
the  shipment  of  the  props,  and  it  was  the 
defendants  duty  to  have  furnished  the  cars 
and  to  have  transported  the  props  to  any 
point  on  its  own  line. 

The  question  of  the  measure  of  damages 
does  not  arise,  for  it  was  agreed  on  both 
sides  that  if  the  plaintiff  was  entitled  to  re- 
cover anything  he  was  entitled  to  recover 
$2  per  thousand  feet,  or  a  total  of  $350,  and 
the  sixth  issue  was  answered  accordingly. 

Upon  a  full  examination  of  the  case,  we 
are  satisfied  that  there  is  no  error. 
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ORESLER  et  aL  v.  CITT  OP  ASHBVTLLE. 

(Supreme  Court  of  North  Carolina.    March  8, 
1904.) 

MUNICIPALITIES-DEFECTIVE  STR  EETS—ACCXJ- 
MULATIONS  OF  ICE— CARE  KKQUIRED  OF 
CITY— INSTRUCTIONS-NOTICE  OF  CLAIM  FOE 
INJURIES— PROOF. 

1.  A  municipality  is  not  liable  in  damages  for 
Injuries  sustained  by  a  person  by  slipping  on  a 
natural  formatioa  of  ice»  unless  it  has  formed 
in  unusual  quantity  and  remained  unremovcd 
for  a  longer  period  than  necessary,  or  could 
not  have  been  removed  except  at  a  greater  ex- 
pense than  could  reasonably  be  incurred. 

2.  In  an  action  against  a  city  for  injuries  sus- 
taincHl  by  plaintiff  owing  to  her  having  slipped 
on  ice  on  a  sidewalk,  defendant  requested  an 
instruction  that,  if  the  ice  came  from  a  hy- 
drant situated  on  private  property  and  which 
the  city  did  not  control,  defendant  would  not 
be  liable,  and  the  instruction  was  given,  but 
the  court  added  that  if  the  hydrant  was  not  on 
private  property,  and  the  city  had  control  of  it, 
and  was  negligent  in  allowing  the  water  to  es- 
ca\xi  and  form  ice,  whereby  plaintiff  was  in- 
jured, the  city  would  be  negligent.  Held,  that 
the  in«;truction  as  given  was  erroneous,  as  it 
was  the  province  of  the  jury  to  find  the  facts 
about  the  accumulation  of  the  ice;  and  be- 
cause the  formation  of  ice  from  the  hydrant, 
during  the  course  of  a  night  or  a  few  hour8» 
was  made  negligence  as  a  matter  of  law. 

8.  The  error  was  not  cured  by  other  instrac- 

^  1.  See  Municipal  Corporatloni^  voL  86L  Cent  Dig. 


tioDs  hi  which  the  ju^  were  follj  and  aocurale- 

ly  instructed  on  the  issues. 

4.  Evidence  h^d  insufiicient  to  show  notice 
of  claim  for  injuries  by  defect  in  street  g^Yem. 
to  city  as  required  by  charter. 

Douglas,  J^  disseutiag. 

Appeal  from  Superior  Court;  Buncombe 
County;   B.  B.  Jones,  Judge. 

Action  by  Jane  H.  Cresler  and  others 
against  the  city  of  Asheville.  From  a  Judg- 
ment in  favor  of  plaintiffs,  defendant  ap- 
peals.   Reversed* 

Davidson,  Bourne  &  Parker,  for  appellant 
Locke  Craig,  for  appellees. 

MONTGOMERY.  J.  It  is  the  positive  duty 
of  the  governing  authorities  of  cities  and 
towns  to  keep  the  streets,  including  the  side- 
walks, in  proper  repair,  that  is,  as  was  said 
in  Bunch  v.  Edenton,  90  N.  C.  431,  and  Rus- 
sell V.  Monroe,  116  N.  C.  720,  21  S.  B.  550. 
47  Am.  St  Rep.  823,  "the  streets  must  be 
kept  in  such  condition  as  that  the  people 
xmsslng  and  repassing  over  them  might  at  all 
times  do  so  with  reasonable  ease,  speed,  and 
safety;  and  proper  repair  implies  that  all 
bridges,  dangerous  pits,  embankments,  dan- 
gerous walls,  and  the  like  perilous  places  and 
things,  very  near  and  adjoining  the  streets, 
shall  be  guarded  against  by  proper  railings 
and  barriers."  It  was  also  decided  in  those 
cases  that  all  pei-sous  using  the  streets,  in- 
cluding sidewalks,  must  do  so  in  an  "wderly 
manner,**  but  that  they  have  a  right  to  as- 
sume that  the  town  authorities  have  proper- 
ly discharged  their  duties  under  their  powers, 
and  that  the  streets  are  in  good  repair,  that 
the  sidewalks  ai*e  in  safe  condition,  and  that 
nuisfinces  near  to  and  adjoining  them  have 
been  properly  guarded. 

In  the  case  before  us  the  plaintiff's  claim 
for  damages  against  the  defendant  city  is 
based  on  the  alleged  negligence  that  the  city 
allowed  water  to  escape  from  a  hydrant,  to 
flow  over  the  sidewalk,  and  to  freeze  there- 
on during  a  spell  of  cold  weather,  whereby 
the  plaintiff.  In  going  to  her  work  early  In 
the  morning,  before  it  was  light,  was  caused 
to  slip  and  fall  into  a  washout  or  gully  by 
the  side  of  the  sidewalk,  and  thereby  be- 
came seriously  injured.  The  alleged  negli- 
gence, then,  w^as  not  that  the  sidewalk  was 
per  se  dangerous,  that  is.  built  or  erected  or 
kept  in  bad  condition,  but  tliat  the  icy  condi- 
tion of  the  sidewalk  was  the  only  negligence, 
or,  rather,  that  it  was  the  negligent  failure 
of  the  defendant  to  remove  the  ice  that  lies 
at  the  fouudation  of  the  action.  The  de- 
fendant requested  his  honor  to  Instruct  the 
jury  that  *'the  slippery  condition  of  a  side- 
walk, resulting  from  ordinary  accumulation 
of  ice  In  winter,  is  not  an  actionable  defect  if 
such  accumulations  are  smooth;  and.  If  you 
find  in  this  case  that  the  alleged  injury  of 
the  plaintiff  was  due  to  such  cause,  you  will 
answer  the  first  issue  *No,'  and  not  consider 
the  other  issues.*'    His  honor  gave  the  is- 
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structlon,  "with  tbe  modification  added,  after 
the  word  •'winter,"  "not  from  neglect  of 
city/'  We  think  the  modification  was  cer- 
tainly misleading  to  the  Jury,  and  was  there- 
fore erroneous.  The  instruction,  as  original- 
ly prayed  for,  simply  meant  that  the  law 
would  not  hold  liable  in  damages  a  town  or 
city  for  an  Injury  caused  through  the  slip- 
ping of  a  person  on  its  sidewalk,  on  account 
of  ice  formed  there  at  a  season  of  the  year 
when  such  formation  of  ice  might  be  reason- 
ably anticipated,  and  not  through  an  unusual 
accumulation  and  after  being  allowed  to  re- 
main there  for  an  unreasonable  length  of 
time.  Putting  that  interpretation  upon  the 
prayer  for  instruction,  we  think  It  ought  to 
have  been  substantially  given. 

It  will  never  do  to  lay  down  the  rule  that 
In  the  cities  and  towns  of  North  Carolina, 
covering,  as  they  do  in  many  instances,  large 
areas  not  built  upon,  but  provided  with  side- 
walks, the  municipalities  should  be  liable  In 
damages  in  cases  of  injury  to  persons  caused 
by  slipping,  upon  the  natural  formation  of 
ice  and  sleet  and  fall  of  snow  during  our 
winter  season.  It  would  be  an  Impossibility 
to  keep  these  streets  free  from  such  obstruc- 
tions. The  true  rule  seems  to  us  to  be  that, 
unless  ice  or  snow  or  sleet  has  been  allowed 
to  fall  in  such  quantities  as  are  unusual,  and 
to  remain  unremoved  for  a  longer  period 
than  was  necessary,  op  could  not  have  been 
removed  except  at  a  greater  expense  than 
could  reasonably  be  incurred,  the  municipali- 
ty would  not  be  liable. 

Again,  his  honor  was  requested  to  instruct 
the  jury:  "(6)  If  you  find  as  a  fact  in  this 
case  that  the  ice  which  formed  on  the  side- 
walk and  caused  the  plaintiff's  injury  came 
from  a  hydrant  situated  on  private  property, 
and  which  the  dty  of  Ashevllle  did  not  con- 
trol, then  the  defendant  would  not  be  liable, 
and  you  will  answer  the  first  issue  *No.*" 
He  gave  the  instruction,  bnt  added:  "But  if 
you  find  the  hydrant  was  located  on  private 
property,  and  the  city  had  control  of  the 
same,  and  the  city  was  negligent  in  allowing 
water  to  escape  and  accumulate  and  form  ice 
on  the  street,  by  reason  of  this  the  plaintiff 
fell  and  was  injured,  then  the  city  would  be 
negligent,  and  you  should  answer  the  first  is- 
sne  'Yes.* "  That  instruction  was  erroneous, 
and  for  the  same  reason  that  it  was  the  prov- 
ince of  the  Jury  to  find  the  facts  about  the 
accumulation  of  the  ice,  and  that  of  his  honor 
to  instruct  them  as  a  matter  of  law  upon 
those  facta,  whether  the  defendant  was  neg- 
ligent or  not;  and  for  the  further  reason  that 
under  that  instruction  the  formation  of  ice 
from  the  hydrant  during  the  course  of  a  night 
or  a  few  hours  was  made,  as  a  matter  of  law, 
negligence  on  the  part  of  the  city.  It  is  but 
Jnst  to  add  that  in  his  charge  in  chief  his 
honor  instructed  the  Jury  pretty  fully,  and,  in 
the  main,  accurately,  on  these  questions. 
But  where  instructions  are  contradictory,  and 
on  serious  phases  of  the  case,  a  new  trial 
must  be  granted*  for  the  reasons  we  have 


often  pointed  out— that  we  cannot  tell  which 
instruction  the  jury  followed. 

The  defendant  further  requested  the  court 
to  instruct  the  jury  that  the  plaintiff  could 
not  recover  in  this  action  because  there  was 
no  evidence  that  she  had  given  the  board  of 
aldermen  the  notice  required  in  sections  96 
and  07  of  chapter  352,  p.  628,  Prlv.  Laws 
1895  (the  amended  and  consolidated  charter 
of  the  city  of  Ashevllle): 

"Sec.  96.  No  action  shall  be  instituted  or 
maintained  against  said  city  upon  any  claim 
or  demand  whatsoever  of  any  kind  or  char- 
acter, until  the  claimant  shall  have  first  pre- 
sented his  or  her  claim  or  demand  in  writing 
to  said  board  of  aldermen  and  said  board 
shall  have  declined  to  pay  or  settle  the  same 
as  presented,  or  for  ten  days  after  such  pres- 
entation neglected  to  enter  or  cause  to  be  en- 
tered upon  its  minutes  its  determination  in 
regard  thereto;  but  nothing  herein  contained 
shall  be  construed  to  prevent  any  statute  of 
limitation  from  commencing  to  run  at  the 
time  such  claim  accrued  or  demand  arose,  or 
in  any  manner  interfered  with  its  running. 

"Sec.  97.  No  action  for  damages  against 
said  city  of  any  character  whatever,  to  ei- 
ther person  or  property,  shall  be  instituted 
against  said  city,  unless  within  ninety  days 
after  the  happening  or  infiiction  of  the  in- 
Jury  complained  of,  the  complainant,'  his  ex- 
ecutors or  administrators,  shall  have  given 
notice  to  the  board  of  aldermen  of  said  city 
of  such  injury  in  writing,  stating  in  such  no- 
tice the  date  and  place  of  the  happening  or 
infiiction  of  such  injury,  the  manner  of  such 
infliction,  the  character  of  the  injury  and  the 
amount  of  damages  claimed  therefor;  but 
this  shall  not  prevent  any  time  of  limitation 
prescribed  by  law  from  commencing  to  run 
at  the  date  of  the  happening  or  infliction  of 
such  injury,  or  in  any  manner  interfere  with 
its  running." 

In  the  complaint  as  originally  filed  there 
was  no  allegation  of  notice  to  the  defendant 
of  the  plaintifTs  Injury  as  required  by  the 
statute,  but  an  amendment  was  made  to  the 
complaint,  in  which  notice  was  alleged,  and 
the  defendant  made  no  answer  to  the  amend- 
ment. The  plaintiff  contends  that,  notwith- 
standing the  requirements  of  sections  96  and 
97  of  the  act  of  1805,  proof  of  notice  to  the 
city  by  the  plaintiff  of  her  injury  was  not 
necessary,  because  of  the  Code  rule  that  mat- 
ters of  fact  alleged  in  the  complaintt  not  de- 
nied in  the  answer,  are  to  be  taken  as  true. 
The  defendant,  however,  contends  that  those 
sections  of  the  act  of  1895  are  in  effect  a  bar 
to  the  plaintiff's  right  of  action,  unless  she 
both  alleges  and  proves,  by  evidence,  that 
she  gave  to  the  defendant  such  notice  as  is 
required  by  law,  and  that  the  act  Is  not  a 
statute  of  limitations,  but  a  bar  to  the  plain- 
tiff's action,  unless  it  is  shown  on  the  trial 
that  the  notice  was  given.  His  honor  did 
not  deem  the  failiu*e  on  the  part  of  the  de- 
fendant to  answer  the  amendment  of  the 
plaintiff  as  of  sufficient  consequence  to  al- 
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low  the  pltilntlff  to  recover  without  proof  of 
the  notice  required,  and  the  plaintiff  intro- 
duced three  witnesses  to  show  that  the  no- 
tice was  given.  That  evidence  was  not  even 
a  scintilla  going  to  show  that  the  notice  had 
been  given  by  the  plaintiff  to  the  defendant 
as  required  bgr  the  statute. 
Error. 

DOUGLAS^  J^  dissents. 


a34  N.  C.  890) 

JONES  V.  WARREN  et  al. 

(Supreme  Court  of  North  Carolina.    March  8^ 
1904.) 

MORTOAOB  NOTES  ~  REFORMATION  ^  MUTUAL 
MISTAKE— BVIDBNCE—  SUFFICIBNCT—  QUES- 
TION FOR  JURY— VARIANCE  OR  CONDITION 
OF  WRITTEN  INSTRUMENT. 

1.  In  an  action  to  correct  a  mutual  mistake 
as  to  the  amount  of  mortgage  notes  given  for 
the  purchase  of  land,  evidence  of  declarations 
by  plaintiff,  before  the  papers  were  drawn,  as 
to  the  price  agreed  on,  was  competent  to  cor- 
roborate his  testimony  as  to  the  same. 

2.  An  excepticm  to  a  refusal  to  nonsuit  plain- 
tiff at  the  close  of  his  evidence  is  waived  by 
the  introduction  of  evidence  by  defendant. 

3.  Where  the  testimony,  if  believed,  is  suflS- 
cient  to  be  submitted  to  the  jui;^,  the  court 
should  not  state  that  the  evidence  is  not  strong, 
dear,  and  convincing. 

4.  Eividence  in  an  action  to  reform  mort- 
gage notes  on  the  ground  that  by  mutual  mis- 
take, or  the  misappreheasion  or  imposition  of 
the  draftsman  (the  defendant),  the  contract  was 
not  correctly  reduced  to  writing,  considered,  and 
held  sufBcient  to  present  a  case  for  the  jury. 

5.  In  an  action  to  reform  mortgage  notes  de- 
fendant cannot  complain  that  his  error  in  draw- 
ing up  the  same  for  an  amount  more  than  was 
agreed  on,  as  shown  by  the  evidence,  was  not 
charged  as  a  fraud  on  his  part,  and  that  the 
action  was  restricted  by  the  complaint  and  is^ 
sue,  submitted  without  objection,  to  an  inquiry 
whether  there  was  a  mutual  mistake. 

6.  Where  plaintiff  sought  to  reform  notes  on 
the  ground  that  they  were  incorrectly  put  into 
writing  by  the  mutual  mistake  of  defendant, 
who  drew  them,  and  of  plain tifl^  who,  being 
onaUe  to  read  and  write,  was  unable  to  cor- 
rect the  error,  they  not  being  read  over  to  him. 
It  cannot  be  objected  to  as  an  attempt  to  vary 
or  contradict  a  written  instrument  by  a  cotem- 
poraneous  parol  agreement. 

7.  Though  one  party's  mistake  will  not  en- 
title him  to  correct  a .  written  instrument  when 
there  is  a  mutual  mistake  or  mistake  on  one 
side,  and  either  fraud,  undue  influence,  or  like 
cause  on  the  other,  giving  rise  to  plaintiff's 
mistake,  the  court  will  grant  relief. 

Appeal  from  Superior  Court,  Chowan 
County;  Oounclll,  Judge. 

Action  by  Martin  Jones  against  James  C. 
and  T.  D.  Warren.  Prom  a  Judgment  In  fa- 
vor of  plaintiff,  defendant  James  C*  Warren 
appeals.    No  error. 

Pruden  &  Pruden  and  Shepherd  &  Sh^H 
herd,  for  appellant  W.  M.  Bond,  for  appel- 
lee. 


CLARK,  C.  J.  This  is  an  action  to  ascer- 
ttUn  the  balance  due  upon  a  mortgage  execut- 
ed by  the  plaintiff  to  the  defendant  to  secure 


the  balance  of  the  purchase  money  upon  the 
land  which  had  been  conveyed  to  the  plAln- 
tiff  by  the  defendant,  and  an  Injunction  pend- 
ing the  action.  The  complaint  alleged  that 
the  purchase  price  was  $8  per  acre;  that  the 
deed  recites  a  consideration  of  $1,  but  that 
the  mortgage  notes  were  written  upon  the 
basis  of  $10  per  acre,  allowing  credit  for 
amounts  paid  before  the  execution  of  the 
mortgage;  that  the  plaintiff  Is  an  ignorant 
man,  unable  to  read  or  write,  and  that  the 
defendant  wrote  all  the  papers.  The  Jury 
found  that  the  plaintiff  was  entitled  to  the 
credits  claimed,  and  that  the  agreed  price 
was  $S  per  acre;  and  there  was  Judgment  in 
favor  of  the  defendant  for  the  balance  due 
upon  such  findings,  and  a  decree  of  fore- 
closure If  such  balance  was  not  paid  by  a 
day  named.    The  defendant  appealed. 

The  plaintiff  was  allowed  to  state  that, 
after  he  had  contracted  with  the  defendant, 
and  before  the  papers  were  drawn  up,  he  (the 
plaintiff)  stated  to  one  Byrum  that  the  agree- 
ment to  buy  was  for  the  price  of  $8  per  acre; 
and,  further,  Byrum  testified  that  the  plain- 
tiff did  make  such  statement  to  him  at  that 
time.  The  first  and  second  exertions  were 
to  the  above  evidence,  but  it  was  competent 
to  corroborate  the  plaintiff  who  had  testified 
that  $8  per  acre  was  the  agreed  price.  Bur- 
nett V.  R.  Co.,  120  N.  C.  617,  26  S.  E.  819, 
and  cases  there  cited;  Ratllff  y.  Ratllff,  131 
N.  C.  431,  42  S.  B.  887. 

The  third  exception— for  refusing  to  non- 
suit the  plaintiff  at  the  dose  of  his  evidence 
—was  waived  by  the  defendant  Introducing 
evidence.  Ratllff  v.  RaUlff,  131  N.  C.  428. 
42  S.  E.  887;  McCall  T.  Railroad,  129  N.  C. 
298,  40  S.  E.  67;  Means  t.  Railroad,  126  N. 
C.  424,  35  S.  B.  813. 

The  fifth  exception  is  that  the  court  re- 
fused to  tell  the  Jury  that  the  evidence  was 
not  strong,  clear,  and  convincing.  In  Cobb 
V.  Edwards,  117  N.  C,  at  page  253,  23  8.  E. 
244,  the  court  said:  '*The  Judge  has  no  more 
right,  when  the  testimony,  if  believed,  !•  suf- 
ficient to  be  submitted  to  the  Jury,  to  deter- 
mine In  the  trial  of  dvll  actions  what  is 
strong,  clear,  and  convincing  proof,  than  he 
has,  in  the  trial  of  a  criminal  action,  to  ex- 
press an  oplnlcm  as  to  whether  guilt  has  been 
shown  beyond  a  reasonable  doubt.*'  This 
has  been  dted  and  approved  In  Lehew  v. 
Hewitt,  130  N.  C.  22,  40  S.  B.  769,  and  by 
Douglas,  J.,  in  Ray  t.  Long,  132  N.  C.  891, 
44  S.  B.  652. 

The  fourth  exception  (for  refusal  to  nonsuit 
the  plaintiff  at  the  close  of  all  the  evidence) 
and  the  fifth  and  sixth  excepti(Mis  (for  re- 
fusal to  charge  that  there  was  not  suf- 
ficient evidence,  and  that  upon  all  the  evi- 
dence the  Jury  should  answer  the  first  issue 
''No")  present  substantially  the  same  ques- 
tion, and  should  be  considered  together. 
Fraud  is  not  charged,  and  the  case  in  ita  gen- 
eral features  resembles  Day  r.  Day,  84  N.  C. 
406^  and  Lehew  r.  Hewitt,  above  dted.    The 
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action  Is  in  the  nature  of  a  proceeding  to  re- 
form the  mortgage  notes  on  the  ground  that 
by  mutual  mistake  or  the  misapprehension 
ur  Imposition  of  the  draftsman  (the  defend- 
ant) the  contract  was  not  correctly  reduced 
to  writing.  The  plaintiff  testified  that  the 
contract  price  was  $8  per  acre;  that  the  de- 
fendant made  the  calculations  and  wrote  all 
the  papers;  that  these  were  not  read  over 
to  the  plaintiff,  who  could  neither  read  nor 
write;  that  he  signed  them  because  the  de^ 
fendant  told  him  they  were  written  accord- 
ing to  the  contract,  and  that  he  belieyed  him. 
The  plaintiff  is  corroborated  by  Byrum,  who 
says  the  plaintiff  told  him  at  the  time  the 
contract  price  was  $8  per  acre;  also  by 
Charles  Jones  and  William  Jones,  who  testi- 
fled  that  they  were  present  when  the  con- 
tract was  made,  and  that  the  bargain  was 
$8  per  acre.  The  plaintiff  further  testifies 
that  he  did  not  know,  till  just  before  bring- 
ing this  action,  that  the  notes  were  drawn 
upon  the  basis  of  $10  per  acre,  and  that  he 
had  tried  to  find  out  from  the  defendant 
what  was  the  amount  due  on  the  notes,  but 
he  had  put  him  off;  that  he  did  not  see  the 
notes  till  after  this  action  was  begun;  and 
that  the  only  paper  he  had— the  deed,  drawn 
also  by  the  defendant— did  not  set  out  the 
purchase  price,  but  recited  a  consideration  of 
$1  only.  The  only  testimony  that  the  con- 
tract price  was  $10  per  acre  is  that  of  the 
defendant,  who  had  himself  drawn  the  pa- 
pers. If  this  evidence  might  tend  to  sustain 
a  charge  of  fraud,  the  defendant  certainly 
cannot  complain  that  such  charge  is  not 
made,  and  that  the  action  is  restricted  by  the 
complaint  and  issue  (submitted  without  ob- 
jection) to  an  inquiry  whether  there  was  a 
mutual  mistake  in  drawing  up  the  notes.  It 
Is  no  prejudice  to  the  defendant,  the  drafts- 
man, that  his  error  in  drawing  up  the  notes 
Is  claimed  to  be  due  to  mistake,  and  not  to 
fraud  on  his  part  Moffitt  t.  Maness,  102  N. 
C.  457,  9  S.  B.  399,  and  Taylor  v.  Hunt,  118 
N.  C.  171,  24  8.  B.  859,  relied  on  by  the  de- 
fendant, seem  to  us  not  to  be  in  point 
Those  were  cases  in  which  it  was  attempted 
to  vary  or  conti-adlct  a  written  instrument 
by  a  cotemporaneous  parol  agreement.  Here 
the  contention  is  that  the  agreement  made 
was  incorrectly  put  into  writing  by  the  mu- 
tual mistake  of  the  defendant,  who  drew  the 
papers,  and  of  the  plaintiff,  who,  being  un- 
able to  read  and  write,  was  unable  to  correct 
the  error,  the  papers  not  being  read  over  to 
him.  A  mistake  of  one  party  will  not  entitle 
him  to  correction  of  a  written  instrument,  but 
when  there  Is  mutual  mistake,  or  mistake  on 
one  side,  and  either  fraud,  surprise,  undue 
influence,  misapprehension,  imposition,  or  like 
cause  on  the  other,  giving  rise  to  the  plain- 
tiff's mistake,  the  court  will  give  relief. 
White  V.  Railroad,  110  N.  C.  460,  15  S.  B. 
197;  Day  v.  Day,  supra;  20  Am.  &  Bng. 
Bnc.  (2d  Bd.)  828. 
No  error. 


(IM  N.  C.  357) 
BROWN  et  aL  v.  STEWART,  Mayor,  et  al. 
(Supreme  Court  of  North  Oarolina.    March  8, 

1904.) 

STATUTES  —  PASSAGE  —  CONSTITUTIONAL     RB- 

QUIREMENTS— READING  BILL— EVIDENCE. 

1.  Const  art.  2,  i  14,  declares  that  no  law 
shall  be  passed  to  pledge  the  faith  of  the  state, 
dnrectly  or  indirectly,  or  to  impose  any  tax,  or 
to  allow  any  town  to  do  so,  unless  the  bill  is 
read  three  times  in  each  house.  A  bill  which 
had  passed  the  House,  and  been  read  once  in 
the  Senate,  authorized  a  certain  town  to  issue 
bonds,  fixed  their  maturity,  provided  when 
the  first  annual  tax  for  their  payment  should 
be  levied,  and  provided  that  S2,000  of  the  bonds 
should  be  paid  in  a  specifiea  year;  and,  after 
a  first  reading  in  the  Senate,  an  amendment 
was  made  whereby  the  date  of  maturity  was 
postponed,  and  the  other  dates  so  postponed  as 
to  preserve  the  harmony  of  the  scheme,  and  the 
bill,  as  amended,  passed  upon  its  second  and 
third  readings.  Meld,  that  the  statute  was  val- 
id, notwithstanding  that  the  amendment  was  not 
read  three  times,  since  it  imposed  no  tax,  etc., 
within  the  Constitution. 

2.  Const,  art  2,  §  14,  declares  that  no  law 
shall  be  passed  to  pledge  the  faith  of  the  state, 
directly  or  indirectly,  or  to  impose  any  tax,  or 
to  allow  any  town  to  do  so,  unless  the  yeas  and 
nays  are  entered  on  the  journal.  Held,  that 
the  journal  is  competent  evidence  to  show 
whether  the  Constitution  has  been  complied 
with. 

Appeal  from  Superior  Court;  Beaufort 
County;   Hoke,  Judge. 

Controversy  between  (George  H.  Brown  and 
others  and  B.  T.  Stewart,  as  mayor  of  the 
town  of  Washington,  and  others,  submitted 
without  action,  pursuant  to  Code,  §  567. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.    Affirmed. 

This  is  a  controversy  submitted  to  the  court 
without  action,  pursuant  to  section  567  of  the 
Code.  The  facts  upon  which  the  parties  de- 
sire the  decision  of  the  court  are  set  forth 
with  care  and  clearness.  The  affidavit  is 
in  strict  conformity  with  the  statute.  The 
plaintiffs  are  creditors  of  the  defendant  the 
city  of  Washington,  and  hold  the  bonds  and 
other  evidences  of  indebtedness  referred  to 
in  the  act  of  the  General  Assembly  (chapter 
48,  p.  92,  Priv.  Laws  1903).  Said  bonds,  etc., 
were  Issued  for  money  borrowed  for  neces- 
sary expenses  incurred  in  repairing  streets, 
public  buildings,  etc.  It  is  admitted  that 
said  bonds,  etc.,  constitute  valid  and  binding 
obligations  of  said  city.  The  General  Assem- 
bly, at  its  session  of  1903,  enacted  chapter 
48,  p.  92,  of  the  Private  Laws  of  1903;  said 
act  being  ratified  February  9th.  The  said  act 
recites  that  the  city  is  indebted  in  the  sum 
of  $32,000,  said  debt  being  contracted  for 
the  purposes  therein  set  forth,  and  evidenced 
as  aforesaid,  and  is  entitied  "An  act  to  au- 
thorize the  board  of  commissioners  of  the 
town  of  Washington,  North  Carolina,  to  Is- 
sue bonds  to  pay  its  existing  hidebtedness." 
The  board  of  commissioners  of.  said  town  are 
by  said  act  authorized  to  issue  bonds  to  the 
amount  of  $32,000,  bearing  interest  at  the 
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rate  of  6  per  cent,  and  payable  semiannually. 
The  denomination  of  the  bonds,  the  mode  of 
authentication,  and  manner  of  sale,  etc.,  are 
fully  set  forth  therein.  It  is  provided  that 
the  proceeds  of  the  said  bonds  shall  be  ap- 
plied exclusively  to  tlie  payment  of  thd  afore- 
said indebtedness.  Section  2,  p.  93,  of  the 
act,  provides  that  "the  principal  of  all  said 
bonds  shall  be  due  and  payable  on  the  first 
day  of  May  1933,  but  it  shall  be  the  duty  of 
the  board  of  commissioners  of  said  town  to 
pay  two  thousand  dollars  of  the  principal  of 
said  entire  bond  issued  on  the  first  day  of 
May  1918,  and  two  thousand  dollars  on  the 
first  day  of  May  of  each  year  thereafter  until 
the  entire  prindpai  of  each  bond  is  paid.** 
Prorvlsion  is  made  for  selecting  by  lot  the 
bonds  to  be  paid  at  the  end  of  each  year. 
By  section  4  it  is  provided  that  the  board  of 
commissioners  shall  levy  an  annuiil  special 
tax,  sufilcient  to  pay  the  interest  on  said 
bonds,  and  "shall  also  levy  during  the  year 
1917  and  each  year  thereafter,  a  special  tax 
to  produce  an  annual  sum  sufficient  to  pay 
and  discliarge  two  thousand  dollars  of  the 
principal  of  said  bond  as  each  installment 
falls  due  under  the  provision  of  this  act*' 
Said  act  was  passed  in  strict  conformity  to 
the  provisions  of  article  2,  S  14,  of  the  Consti- 
tution. The  General  Assembly  at  the  same 
session  enacted  chapter  170,  p.  355,  of  the 
Private  Laws  of  1903,  being  entitled  "An  Act 
to  Incorporate  the  city  of  Washington."  Said 
act  was  introduced  into  the  House  of  Rep- 
resentatives and  read  on  three  several  days, 
passing  its  several  readings.  Upon  each  read- 
ing the  yeas  and  nays  were  called  and  enter- 
ed on  the  Journal  in  strict  accordance  with 
section  14,  art  2,  of  the  Constitution.  The 
bill,  after  having  passed  the  House,  was  sent 
to  the  Senate,  duly  read,  and  passed  upon  its 
first  reading  without  amendment  On  a  sub- 
sequent day,  sections  84,  85,  and  86  were 
offered  as  an  amendment,  adopted  by  the 
Senate,  and  made  a  part  of  the  bill.  After 
being  so  amended,  the  bill  passed  upon  its 
second  and  third  readings,  upon  two  several 
days,  upon  a  call  of  the  yeas  and  nays,  re- 
corded on  the  journal  in  accordance  with  the 
constitutional*  requirement  Section  85  of 
chapter  170,  p.  388,  Priv.  Laws  1903,  is  as 
follows:  **The  several  sections  and  provi- 
sions of  an  act  of  the  General  Assembly  rati- 
fied February  9th,  1903,  entitled  *An  act  to 
authorize  the  board  of  commissioners  of  the 
town  of  Washington,  North  Carolina,  to  issue 
bonds  to  pay  its  existing  indebtedness,'  are 
hereby  made  a  part  of  this  act,  with  the  fol- 
lowing amendments,  viz.:  Where  figures  or 
words  occur  in  section  two  of  said  act  of  Feb- 
ruary 9th,  1903,  they  shall  be  changed  to 
1938,  and  where  words  or  figures  1918  occur 
in  said  section  of  said  act  they  shall  be  chan- 
ged so  as  to  read  1923,  and  where  words  or 
figures  1917  occur  in  the  4th  section  of  said 
ftct  of  February  9th,  1903,  they  shall  be  Chan*: 
ged  so  as  to  read  1922.    All  the  bonds  Issued 


in  pursuance  of  this  act  or  the  act  ratified 
February  9th,  1903,  shall  be  exempt  from  mu- 
nicipal taxation  by  said  city,  and  all  shall  be 
payable  in  the  gold  coin  of  the  United  States, 
and  all  the  coupons  receivable  in  payment  of 
taxes  by  said  city  and  the  interest  upon  all 
shall  be  payable  semi-annually  upon  let  days 
of  November  and  May  of  each  year  at  such 
place  as  the  board  of  aldermen  may  desig- 
nate." The  said  bill,  after  being  passed  by 
the  Senate  as  aforesaid,  was  returned  to  the 
House.  The  Senate  amendment  was  concur- 
red in,  and  the  bill  as  amended  duly  read 
and  passed  on  two  several  days;  the  yeas 
and  nays  being  taken  and  recorded  in  accord- 
ance with  the  Constitution.  Section  14,  art 
2.  Both  of  said  acts  were  doly  enrolled, 
ratified,  and  published  by  the  Secretary  of 
State  as  provided  by  law.  It  is  admitted  that 
the  indebtedness  for  the  payment  of  which 
said  bonds  were  directed  to  be  issued  is  past 
due  and  unpaid.  The  defendants  duly  adver- 
tised said  bonds  for  sale  in  accordance  with 
chapter  48,  p.  92,  of  the  Private  Laws  of 
1903,  as  amended  by  section  85,  c  170,  p. 
888.  They  were  bid  off  by  one  Stafford,  who 
declined  to  take  and  pay  for  them;  assigning 
as  reason  therefor  that  section  85  of  chapter 
170,  p.  388,  was  not  read  three  times  in  the 
Senate.  The  plaintiffs  insist  that  it  is  the 
duty  of  the  defendants  to  again  offer  said 
bonds  for  sale,  as  required  by  said  acts  of  the 
General  Assembly.  His  honor,  upon  the  fore- 
going agreed  state  of  facts,  was  of  the  opin- 
ion that  chapter  170,  p.  855,  of  the  Private 
Laws  of  1903,  was  duly  and  regularly  enact- 
ed into  law  and  ratified  on  February  27, 
1903,  in  accordance  with  article  2,  §  14,  of 
the  Constitution;  that  the  amendment  there- 
to having  been  adopted  on  and  before  the 
second  reading  of  the  bill,  and  the  bill,  so 
amended,  having  passed  its  several  readings 
in  accordance  with  the  Constitution,  said 
amendment  constituted  a  ^Tt  of  said  act, 
as  passed  and  ratified;  that  the  effect  of  the 
enactment  of  section  85,  c.  170,  p.  388,  was 
to  amend  chapter  48,  p.  92,  of  the  Private 
Laws  of  1903.  It  was  thereupon  adjudged 
that  the  defendants  proceed  to  again  offer  the 
bonds  for  sale,  and  issue  same  in  manner 
and  form  as  set  out  in  chapter  48,  as  amend- 
ed by  section  85  of  chapter  170,  and  apply  the 
proceeds  as  therein  directed.  From  this  Judg- 
ment defendants  appealed. 

S.  O.  Bragaw,  for  appellants.  8.  B.  Shep- 
herd, for  appellees. 

CONNOR,  J.  We  do  not  entertain  any 
doubt  of  the  correctness  of  the  conclusion 
reached  and  the  judgment  rendered  by  his 
honor.  The  board  of  commissioners  of  the 
town  of  Washington  were  empowered  by 
chapter  48,  p.  92,  Priv.  Laws  1903,  to  Issue 
the  bonds  for  the  purpose  of  paying  a  yalid, 
outstanding,  and  past-due  indebtedness  of 
said  town,  as  therein  stated.    This  act  Is  full 
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and  complete  In  Its  provisions,  having  been 
enacted  In  strict  conformity  to  the  constitu- 
tional requirement,  as  uniformly  construed 
by  this  court,  and  there  can  be  ho  possible 
doubt  of  its  validity.  We  are  unable  to  per- 
ceive how  by  any  rule  of  construction  the  pro- 
visions of  section  85  of  chapter  170,  p.  388^ 
can  be  said  to  "pledge  the  faith"  of  the  town, 
or  'Impose  any  tax."  It  will  be  observed 
that  by  chapter  48,  §  2,  p.  93,  the  bonds  were 
to  mature  May  1, 1933.  This  date  is  changed 
to  1938.  Two  thousand  dollars  of  the  bonds 
were  to  be  paid  In  1918.  The  date  is  chan- 
ged to  1923.  The  first  annual  tax  to  pay  the 
first  installment  is  directed  to  be  levied  in 
1917.  The  date  Is  changed  to  1922.  The  effect 
of  the  amendment  is  to  postpone  the  date  of 
maturity  five  years,  and  the  other  dates  are 
so  changed  that  the  harmony  of  the  original 
scheme  Is  preserved.  Upon  the  principle  an- 
nounced in  Glenn  t.  Wray,  126  N.  0.  730,  36 
S.  E.  167,  we  can  see  no  reason  why  the  bill, 
as  amended,  was  not  passed  In  the  Senate  in 
conformity  vith  the  Constitution,  and  the 
well-known  rules  of  procedure  in  both  houses 
of  the  General  Assembly  of  this  state.  We 
can  see  no  reason  why  the  amendment.  Im- 
posing no  tax,  creating  no  debt,  nor  Increas- 
ing the  amount  of  the  bonds,  or  the  rate  of 
Interest  thereon,  could  not  be  adopted  by  the 
senate,  and  Incorporated  into  the  original 
bill,  on  and  before  Its  second  reading.  Cor- 
tainly  this  ruling  in  no  manner  conflicts  with 
what  is  said  in  Glenn  v.  Wray,  supra.  His 
honor  was  of  the  opinion  that  the  effect  of 
section  85  of  chapter  170  was  to  amend  chap- 
ter 48.  Much  could  be  said  in  support  of  the 
view  that  chapter  48,  as  amended,  was  In- 
corporated into,  and  made  a  part  of,  chapter 
170.  It  Is  not  very  material  which  view  we 
take,  as  the  result  will  be  the  same.  The 
Judgment  of  his  honor  is  afHrmed. 

To  prevent  any  possible  misconception,  we 
think  it  proper  to  say  that  we  have  decided 
this  case  upon  "an  agreed  state  of  facts,"  in 
a  controversy  without  action.  We  do  not 
pass  upon  the  admissibility  of  the  Journals 
or  other  evidence  for  the  purpose  of  Invalidat- 
ing or  affecting  the  Integrity  of  the  certifi- 
cates of  the  presiding  officers  that  said  act 
was  "in  the  General  Assembly  read  three 
times."  It  does  not  appear  that  there  was 
any  objection  made  to  the  evidence  in  Glenn 
V.  Wray,  supra.  The  court  has  held  in  Bank 
V.  Commissioners,  119  N.  C.  214,  25  S.  B. 
966,  and  several  recent  cases,  that  the  Journal 
is  competent  evidence  to  show  whether  the 
provisions  of  section  14,  art  2,  of  the  Con- 
stitution, have  been  complied  with.  The 
writer  of  this  opinion  thinks  It  is  not  improp- 
er to  say,  speaking  for  himself,  that,  unless 
compelled  by  overwhelming  and  controlling 
authority,  he  would  hold  that  the  principle 
announced  in  Brodnax  y.  Groom,  64  N.  C. 
244,  is  to  be  rigidly  adhered  to,  save  in  the 
clearly  defined  exception  made  in  Bank  v. 
Commissioners,  supra. 

The  Judgment  of  his  honor  is  affirmed. 
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(Supreme  Court  of  North  Carolina.    March  8, 
1904.) 

GRAND  JURY— SBL.BCnON— RACE  DISCRIMINA- 
TION—QUALIFICATIONS OF  INHABITANTS— 
FINDING  OF  COMMISSIONERS— CONCLUSIVE- 
NESS—REQUIREMENT  OF  PAYMENT  OF  TAXES 
—EFFECT  OF  DISRBGARDINO  —  HOMICIDE  — 
CONFESSION  —  ADMISSIBILITY  —  FOOTPRINTS 
—ARGUMENT  OF  COUNSEL. 

1.  The  conclusion  of  county  commissionei-s,  on 
whom  the  duty  of  passing  on  the  qualifications 
of  the  inhabitants  of  the  county  in  making  isp 
the  jury  list  is  imposed  by  Code^  §S  172^1725, 
is  final,  and  not  subject  to  review,  in  the  ab- 
sence of  a  finding  that  they  failed  to  exercise 
good  faith. 

2.  Cod^,  c.  39,  §1  172^1725,  make  it  the 
duty  of  the  county  commissioners,  at  a  stated 
time  in  each  year,  to  select  fi-om  the  tax  re- 
turns of  the  preccdiug  year  the  names  of  such 
persons  only  as  have  paid  their  taxes  for  that 
year,  uod  are  of  good  moral  character,  etc.,  to 
constitute  the  jury  list.  This  list  is  to  be  re- 
vised each  year  by  the  commissioners,  etc. 
Held  that,  while  the  failure  by  the  commis- 
sioners to  make  the  payment  of  taxes  a  pre- 
requisite to  a  place  on  the  jury  list  was  a  cen- 
surable irregularity,  it  did  not  afford  ground 
for  quashing  an  indictment  by  a  grand  jury, 
the  members  of  which  were  in  fact  duly  quali- 
fied under  the  statute. 

3.  Code.  c.  31),  $§  1722-1725,  require  the 
county  commissioners  yearly  to  select  from  the 
tax  returns  of  the  preceding  year  the  names  of 
such  persons  only,  for  the  jury  list,  as  have 
paid  their  taxes,  and  are  of  good  moral  char- 
acter and  sufficient  intelligence.  This  list  is  to 
be  revised  each  year,  and  the  names  of  all 
inhabitants  qualified  to  serve  added  thereto. 
The  commissioners  are  to  **carefully  examine" 
the  list,  and  "diligently  inquire"  whether  any 
qualified  persons  are  omitted,  and  whether  any 
pei*sons  not  qualified  have  been  inserted,  and 
to  correct  the  list  accordingly.  On  a  motion  to 
^uash  an  indictment,  the  court  found  that  the 
jury  box  from  which  the  grand  jury  was  se- 
lected contained  430  names.  It  did  not  appear, 
and  the  court  was  unable  to  find,  whether  any 
of  these  were  negroes.  There  were  528  colored 
males  in  the  county,  qualified  to  serve  as  ju- 
rors. There  were  as  many  white  males  over 
21  whose  names  were  not  in  the  jury  box  as 
there  were  colored  males  of  the  same  age  whose 
names  were  omitted.  The  jury  boxes  were  re- 
vised as  required  by  law,  the  commissioners 
selecting  the  names  of  those  they  thought  com- 
petent and  morally  fit  to  sit  on  the  jury.  In 
making  the  selection  the  commissioners  did  not 
think  of  or  discuss  the  race  question,  but  passed 
on  various  negroes  and  white  men,  and  reject- 
ed the  names  of  those  they  thought  incompetent. 
Before  the  commission  of  the  offense  charged, 
the  grand  jury  was  selected  as  required  by  law, 
and  the  members  thereof  were  all  duly  qualified, 
and  were  all  white.  The  defendant  was  a 
negro.  The  total  population  of  the  county  was 
8,239,  of  which  4,479  were  whites,  and  3,7G0 
were  colored.  Held,  that  the  motion  was  prop- 
erly overruled. 

4.  A  negro  arrested  for  the  murder  of  a 
white  man  was  carried  to  another  county,  and, 
when  brought  back  by  the  sheriff,  on  alighting 
from  the  train,  saw  a  bij§^  crowd  of  colored 
"camp-meeting"  people,  and  seemed  to  be  scar- 
ed. About  halfway  between  where  he  left  the 
train  and  the  town,  he  said,  "Do  not  let  them 
hurt  me."  The  sheriff  said,  "No  one  shall  hurt 
you,"  and  added  that  he  would  sit  beside  the 
prisoner,  and  that  if  they  shot  they  would  hit 
both.  Two  other  persons  were  with  the  party, 
one  of  whom  asked  the  prisoner  "how  it  was." 
He  then  made  a  statement  concerning  the  homi- 
cide.   Held^  that  the  statement  was  admissible. 
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6.  E}vidence  of  footprints  near  the  scene  of  the 
crime  is  admissible  in  a  proeecntion  for  murder, 
though  it  is  not  shown  that  accused  made  tracks 
at  the  time  similar  to  those  fonnd. 

6.  In  a  prosecution  for  the  murder  of  a  land- 
owner by  a  poacher,  it  appeared  that  deceased 
had  gone  into  the  woods  early  in  the  morning  of 
the  day  of  the  homicide,  his  body  being  found 
the  next  day,  and  that  the  accused  crossed  the 
river  on  that  morning,  with  various'  circumstan- 
ces tending  to  show  his  presence  in  the  Yidnlty 
of  the  crime.  There  was  evidence  of  threats 
by  the  accused  against  decedent,  and  of  a  state- 
ment made  by  accused  that  the  homicide  was  in 
s^lf-defense.  Some  circumstances,  however,  con- 
tradicted the  idea  of  self-defense.  Held,  that 
allowing  state's  counsel  to  argue  at  length  that 
accused  waylaid  the  deceased  was  not  error. 

Appeal  from  Superior  Court,. Jonea  County; 
Moore,  Judge. 

Alfred  Daniels  was  convicted  of  murder, 
and  appeals.    Affirmed. 

J.  C.  L.  Harris,  for  appellant  A.  D.  Ward 
and  the  Attorney  General,  for  the  State. 

CONNOR,  J.  The  prisoner  was  charged 
with  the  murder  of  F.  G.  Simmons,  and  in  apt 
time  filed  a  plea  in  abatement,  and  moved 
Jthe  court  to  quash  the  indictment,  for  that 
the  list  of  36  jurors  drawn  by  the  coimty 
conjmissioners  of  Jones  county,  from  which 
the  grand  jury  was  drawn,  and  which  found 
the  bill  of  Indictment,  was  revised  with 
partiality,  unjustly  and  purposely,  against 
competent  persons  of  the  negro  race,  to 
which  the  prisoner  belongs,  on  account  of  the 
race  or  color  of  such  persons.  The  officers 
whose  duty  it  was  to  revise  the  jury  lists, 
and  to  draw  the  panel  to  be  summoned,  from 
which  the  grand  and  petit  Jury  were  drawn 
for  the  present  term  of  the  court,  at  which 
the  indictment  was  found  against  the  pris- 
oner, with  the  unlawful  and  avowed  purpose 
of  discriminating  against  persons  of  the  negro 
race,  excluded  persons  who  of  right,  being 
competent,  should  not  have  been  excluded 
from  the  jury  lists.  That  such  unjust  and 
unlawful  discrimination  against  the  prisoner 
deprives  him  of  a  fair  and  impartial  trial  in 
this  court,  as  is  guarantied  to  him  under  the 
Constitution  of  North  Carolina,  and  the  thir- 
teenth and  fourteenth  amendments  to  the 
Constitution  of  the  United  States,  and  the 
acts  of  Congress.  That  there  are  in  Jones 
county  about  7,000  persons,  more  than  one- 
third  of  whom  are  of  the  negro  race,  who  pay 
taxes  on  more  than  $30,000  worth  of  prop- 
erty, a  large  number  of  whom  are  equal  to 
the  average  citizen  of  said  county.  In  ac- 
cordance with  the  request  of  the  prisoner,  the 
court  caused  subpoenas  duces  tecum  to  issue 
to  the  chairman  of  the  board  of  commission- 
ers, the  register  of  deeds  (ex  officio  clerk  to 
the  board),  and  the  sheriff  of  the  county, 
commanding  them  to  bring  their  several  rec- 
ords into  court,  and  also  the  jury  boxes,  etc. 
The  motion  to  quash  was  founded  upon  the 
affidavit  of  the  prisoner.  The  court,  after 
hearing  the  testimony  offered  in  support  of 
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the  motion,  found  the  following  facts:  The 
jury  box  contains  the  names  of  430  persons. 
It  does  not  appear,  and  the  court  IS'Onable  to 
find,  whether  any  of  said  persons  are  ne- 
groes. There  are  528  colored  males  recdding 
in  Jones  county,  over  21  years  of  age,  who 
had  paid  their  taxes  for  the  year  1902,  prior 
to  June  1,  1003.  There  are  as  many  white 
males  over  21  years  of  age  and  upwards,  re- 
siding in  said  county,  whose  names  are  not 
in  the  jury  box,  as  there  are  colored  males 
of  the  same  age  whose  names  are  not  in  said 
box.  The  jury  boxes  were  revised  on  the 
first  Monday  hi  June,  1903,  as  required  by 
law;  the  commissioners  taking  the  tax  books 
or  lists  for  the  preceding  year,  and  selecting 
from  said  tax  books  or  lists  the  names  of 
such  persons  as  they  thought  were  competent 
and  morally  fit  to  sit  on  the  jury,  and  pla- 
cing the  names  thus  selected  in  the  jury  box. 
In  selecting  the  names  to  be  placed  in  the 
jury  box,  the  commissioners  did  not  think 
of  or  discuss  tie  race  question.  They  consid- 
ered only  the  question  of  competency  and  fit- 
ness. They  did  not  make  the  payment  of 
taxes  a  prerequisite.  They  discussed  the 
qualification  of  various  negroes  and  white 
men,  and  rejected  their  names  when  they  de- 
cided they  were  not  competent  and  fit.  The 
only  test  which  was  applied  was  capacity  and 
fitness  of  persons  whose  names  appeared  on 
the  tax  list.  The  commissioners,  at  their 
regular  meeting  in  September,  1903,  before 
the  commission  of  the  alleged  offense  for 
which  the  prisoner  is  indicted,  drew  from  the 
jury  boxes  of  the  county  the  names  of  36 
persons  to  serve  as  jurors  at  this  term  of  the 
court.  They  were  drawn  in  the  manner  re- 
quired by  law.  The  36  persons  whose  names 
were  so  drawn,  and  were  summoned  to  serve 
as  jurors  at  this  term  of  the  court,  were  all 
white  persons.  The  grand  jury  was  regularly 
drawn  froit  the  36  jurors  drawn  and  sum- 
moned as  above  set  forth.  It  appeared  from 
an  examination  of  the  said  grand  jurors  be- 
fore they  were  impaneled  that  each  of  said 
grand  jurors  had  paid  his  tax  for  the  year 
1902.  The  total  population  of  Jones  county 
is  8,239,  of  which  4,479  are  whites,  and  3,760 
are  colored.  The  prisoner  is  a  negro.  Upon 
the  foregoing  findings  of  fact,  the  motion 
to  quash  the  bill  of  indictment  was  overruled, 
and  the  defendant  excepted,  assigning  as 
cause  thereof,  first,  that  the  court  erred  In 
not  finding  that  none  of  the  names  contained 
In  the  jury  boxes  are  the  nfimes  of  negroes; 
second,  that  the  court  should,  from  the  eri- 
dence,  have  found  that  the  test  was  not  hon- 
•estly  applied,  and  that  negroes  or  persons  of 
the  colored  race  were  unjustly  excluded  on 
account  of  race  and  color;  third,  that  there 
is  no  evidence  upon  which  to  base  the  find- 
ings. The  prisoner  was  thereupon  arraigned, 
and  pleaded  "Not  guilty.''  From  a  judgment 
pronounced  upon  a  verdict  of  guilty  of  mur 
der  in  the  first  degree,  he  appealed. 

The  prisoner,  by  his  motion  to  quash  the  In- 
dictment for  the  causes  set  forth,  evidently 
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Intended  to  present  the  qneetlon  passed  up- 
on by  this  court  In  State  v.  Peoples,  131  N.  0, 
784,  42  S.  B.  814.  In  accordance  with  the  rul- 
ing in  that  case,  his  honor  granted  to  the 
prisoner  a  subpoena  duces  tecum  for  the 
chairman  of  the  board  of  commispioners,  with 
the  jury  box,  and  such  other  witnesses  as 
the  prisoner  desired  to  examine.  (Counsel  for 
the  prisoner  in  this  coxurt  conceded  that  there 
was  nothing  in  the  statutes  prescribing  the 
qualification  of  grand  or  petit  jurors,  or  the 
mode  of  selecting  them,  conflicting  with  the 
Constitution  of  the  United  States,  or  the 
amendments  thereto.  His  honor  finds  that, 
**in  selecting  the  names  to  be  placed  in  the 
Jury  box,  the  commissioners  did  not  think  of 
or  discuss  the  race  question.  They  consid- 
ered <mly  the  question  of  competency  and  fit- 
ness. They  did  not  make  the  payment  of 
taxes  a  prerequisite.  They  discussed  the 
qualifications  of  various  negroes  and  white 
men,  and  rejected  their  names  when  they  de- 
cided they  were  not  competent  or  fit*'  In 
Carter  y.  Texas,  177  U.  S.  442,  20  Sup.  Ct. 
687,  44  L.  Ed.  839,  the  defendant,  in  apt 
time,  and  by  a  proper  motion,  alleged  that  all 
persons  of  the  colored  race,  etc.,  were  excludr 
ed  from  the  Jury  list  "on  the  ground  of  their 
race  and  color,"  etc.  He  offered  to  introduce 
witnesses,  and  requested  the  court  to  permit 
him  to  do  so,  to  sustain  the  allegation.  The 
court  declined  to  hear  any  testimony  in  sup- 
port of  the  motion,  and  overruled  the  same. 
The  Supreme  Court  of  the  United  States,  re- 
versing the  Texas  court,  held  that,  upon  the 
allegations  made  in  the  motion,  the  defendant 
had  been  denied  a  right  duly  set  up  and 
claimed  under  the  Constitution  of  the  United 
States.  This  ruling  was  followed  by  this 
court  in  State  v.  Peoples,  supra.  His  honor, 
In  strict  conformity  with  these  authorities, 
granted  the  subpoenas,  heard  the  testimony, 
and  found  the  fftcts  in  regard  to  the  manner 
of  making  up  the  Jury  lists  as  set  out  in  the 
record.  The  prisoner's  counsel  properly  con- 
ceded that,  upon  the  record,  It  does  not  ap- 
pear that  the  prisoner  has  been  denied  any 
right  secured  to  him  by  the  federal  Constitu- 
tion. He  Insisted,  however,  that,  upon  the 
findings  of  the  court,  it  appears  that  the  com- 
missioners have  failed  to  comply  with  the 
statutes  regarding  the  manner  of  making  up 
the  Jury  list  from  which  the  grand  and  petit 
Jurors  were  drawn.  He  says:  "According 
to  section  1724  of  the  Code,  the  Jury  list  must 
contain  the  names  of  all  the  inhabitants  who 
are  qualified,  as  provided  In  section  1722,  to 
serve  as  Jurors;  and,  if  the  list  as  made  out 
by  the  clerk  of  the  board  of  commissioners 
does  not  contain  all  the  inhabitants,  the 
commissioners  are  required  to  insert  the 
names  of  such  persons  or  inhabitants  in  the 
Jury  list.  That  section  1725  provides  that 
the  commissioners,  after  the  Jury  list  has 
been  laid  before  them  by  the  clerk,  shall 
diligently  inquire  whether  any  person  quali- 
fied to  serve  as  a  Juror  has  been  omitted,  and, 
if  so,  to  insert  his  name,  and  strike  off  such 
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as  were  not  qualified.**  That  the  commis- 
sioners violated  section  1722,  by  making  com- 
petency and  fitness  the  qualification,  instead 
of  obeying  the  requirements  of  that  section. 
That  the  number  of  Jurors  whose  names  are 
in  the  box  being  less  than  one-third  of  the 
voting  population  of  the  county,  a.nd  the  fur- 
ther fact  that  there  are  628  negro  males  more 
than  21  years  of  age  who  have  paid  their 
taxes,  and  that  there  are  as  many  white 
males  over  21  years  of  age  residing  in  Jones 
county  as  there  are  colored  males  of  the 
same  age,  whose  names  were  not  In  the  Jury 
box,  "emphasize  the  fact  that  the  commis- 
sioners did  not  revise  the  Jury  list,  but  made 
a  selection  of  the  persons  whom  they  desired 
to  serve  as  Jurors,  and  that  there  were  gross 
irregularities  In  making  up  the  Jury  list 
•  •  •"  He  insists  that,  upon  these  facts 
found  by  the  Judge,  his  motion  to  quash  the 
indictment  should  have  been  allowed. 

We  do  not  care  to  place  the  disposition  of 
this  case  upon  the  fact  that  the  contention 
made  in  this  court  is  different  from  and  for- 
eign to  that  made  in  the  court  below.  The 
prisoner  made  his  motion  in  apt  time,  and 
in  accordance  with  the  provisions  of  section 
1741  of  the  Code.  If,  upon  the  facts  found, 
there  be  any  legal  ground  for  quashing  the 
indictment,  we  should  not  hesitate  to  grant 
the  motion,  although  such  grounds  be  differ- 
ent from  those  assigned  in  the  superior  court 
Any  suggestion  made  pursuant  to  the  rules 
of  practice  prescribed  either  by  statute  or  the 
procedure  prevailing  in  the  courts,  Involving 
the  integrity  of  the  Jury  lists,  or  the  manner 
in  which  the  law  in  respect  to  making  up 
such  lists  has  been  executed.  Is  entitled  to 
the  respectful  and  careful  consideration  of 
the  court  It  affects  not  only  the  honor  of 
the  state,  but  the  lives,  liberties,  and  proper- 
ty of  the  citizens.  "At  common  law  no  such 
thing  was  known  as  the  preparation  of  a  list 
of  persons  who  were  liable  to  be  summoned 
to  serve  as  Jurors  at  a  succeeding  term  of 
the  court,  but  the  uncontrolled  discretion  was 
vested  In  the  sheriff,  In  the  coroner,  or  in 
ofilcials  called  'elisors,'  of  summoning  such 
'good  and  lawful  men'  as  they  might  choose 
under  the  command  of  the  writ  of  venire 
facias.  This  led  to  enormous  abuses,  chiefiy 
In  the  packing  of  Juries  and  the  blackmailing 
of  citizens,  to  remedy  which  American  stat- 
utes liave  generally  provided,  with  more  or 
less  particularity,  for  the  preparation  a  given 
time  before  the  commencement  of  any  term 
of  court,  or  at  other  stated  periods,  of  a  list 
of  persons  within  the  county  or  other  Juris- 
diction from  whom  Jurors  are  to  be  sum- 
moned." Thompson  on  Trials,  §  13.  in  ac- 
cordance with  this  policy  of  the  law,  there 
have  been  in  force  in  this  state,  from  the 
earliest  period  of  our  history,  statutes  pre- 
scribing the  mode  of  making  the  Jury  lists 
from  which  the  Jurors  to  serve  at  each  term 
of  the  court  shall  be  selected  by  drawing  the 
names  thereof  from  a  box  provided  for  that 
purpose,  by  a  child  not  more  than  10  years 
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of  age.  The  law  In  this  respect  is  set  forth 
In  chapter  39  of  the  Code;  the  only  change 
since  the  adoption  of  the  Code  being  that  the 
time  at  which  the  Jury  lists  shall  he  revised 
is  the  first  Monday  in  June,  instead  of  Sep- 
tember. It  is  made  the  duty  of  the  com- 
missioners, at  the  time  stated,  in  each  year, 
to  cause  their  clerks  to  lay  before  them  the 
tax  returns  of  the  preceding  year  for  their 
county,  from  which  they  shall  proceed  to  se- 
lect the  names  of  such  persons  only  as  have 
paid  their  taxes  for  the  preceding  year,  and 
are  of  good  moral  character  and  sufilcient  In- 
telligence. The  names  thus  selected  shall 
constitute  the  jury  list.  This  list  shall  be  re- 
vised on  the  first  Monday  in  June  of  each 
year,  and  the  names  of  all  inhabitants  quali- 
fied to  serve,  who  may  not  be  of  said  list, 
shall  be  added  thereto.  The  commissioners 
are  further  required  to  carefully  examine  the 
list  as  already  made  out,  compare  the  same 
with  the  tax  returns,  and  diligently  inquire 
whether  any  persons  qualified  to  be  Jurors, 
as  provided,  are  omitted,  and  whether  any 
persons  not  qualified  have  been  inserted,  and 
to  strike  such  names  from  the  list.  In  these 
four  sections  is  comprised  the  entire  legisla- 
tion on  this  subject  in  force  in  this  state. 
The  remaining  sections  of  the  chapter  are 
directed  to  the  manner  of  di*awing  from  the 
list  thus  prepared  the  Jurors  to  be  summoned 
to  attend  upon  the  succeeding  term  of  the 
court  It  has  been  held  from  the  earliest 
period  of  our  Judicial  history  that  the  provi- 
sions of  these  statutes  are  (directory,  and  not 
mandatory.  State  v.  Seaborn,  15  N.  C.  305. 
In  State  v.  Haywood,  73  N.  C.  437,  Bynum,  J., 
says:  "The  facts  are  that  the  Jury  list,  from 
which  the  grand  Jury  finding  the  indictment 
was  drawn,  contained  the  name  of  451  quali- 
fied jurors,  but  did  not  contain  the  names  of 
241  others  who  were  also  qualified,  and  ought 
regularly  to  have  been  on  the  list,  but  were 
omitted  therefrom  by  the  county  commission- 
ers in  preparing  and  revising  the  Jury  list, 
from  some  cause  not  appearing,  and  not  al- 
leged to  have  been  intentional  or  corrupt 
Was  the  indictment  well  found?  is  the  ques- 
tion. There  is  no  allegation  that  any  of  the 
jurors  comprising  the  grand  jury  were  not 
properly  qualified  jurors  and  were  not  proper- 
ly on  the  list  drawn  from,  or  that  they  were 
not  in  every  other  respect  regularly  drawn 
and  impaneled  in  the  manner  prescribed  by 
law."  The  learned  Justice  further  says:  "It 
is  highly  conducive  to  the  fair  and  impar- 
tial administration  of  Justice  that  these  de- 
tails should  be  strictly  observed  and  follow- 
ed, and  any  intentional  nonobservance  of 
them  is  the  subject  of  censure.  If  not  of  pun- 
ishment But  it  is  well  settled  that  they 
are  only  rules  and  regulations  which  are  di- 
rectory only,  and  have  never  been  held  to  be 
mandatory,  where  the  persons  summoned  are 
qualified  Jurors  in  other  respects.**  State  v. 
Martin,  82  N.  C.  672;  State  v.  Smarr,  121  N. 
C.  660,  28  S.  B.  549.  The  record  in  this  case 
does  not  show  that  any  persons  qualified  to 


serve  upon  the  Jury  as  Jurors  were  exclTided 
from  the  list    The  argument  that  such  1b  the 
case  is  based  upon  the  facts  found  by  the 
judge  In  respect  to  the  number  of  inhabitants 
in  the  county,  and  the  number  of  persons  who 
had  paid  their  taxes.    There  is  no  evidence 
and  no  finding  that  persons  of  good  moral 
character  or  of  sufilcient  intelligence,  resid- 
ing in  the  county,  were  omitted  from  the  jury 
list    The  duty  of  passing  upon  the  qualifica- 
tions of  the  inhabitants  of  the  county  in  this 
respect  is  imposed  upon  the  commissioners, 
and  in  the  absence  of  any  finding  that  they 
failed  to  discharge  such  duty,  or  exercise 
good  faith  in  doing  so,  their  conclusion  is 
final  and  not  subject  to  review.    If,  however, 
it  be  conceded  that  such  persons  were  omit- 
ted from  the  Jury  list  it  seems  to  be  well  set- 
tled both  in  this  country  and  in  England  that 
this  would  not  be  a  ground  to  quash  the  in- 
dictment   In  the  celebrated  case  of  0*Con- 
nell  and  others  v.  The  Queen,  11  G.  &  Fin. 
155,  it  was  held  by  the  House  of  Lords,  after 
a  most  able  and  exhaustive  discussion,  that 
a  challenge  to  the  array  in  the  Coiurt  of 
Queen*s  Bench,  alleging  that  the  jurors'  book 
had  not  been  completed  in  conformity  to  the 
act  of  Parliament  in  that  the  names  of  a 
number  of  persons  qualified  to  act  on  juries 
had  been  fraudulently  omitted  from  the  gen- 
eral list  from  which  the  book  was  made  up, 
for  the  purpose  of  prejudicing  the  defend- 
ants,   could    not   be   sustained.    From    this 
judgment,  Lord  Denman,  in  a  masterly  opin- 
ion, dissented.    We  are  not  called  upon  in 
this  case  to  adopt  the  law  as  therein  laid 
down,  as  there  is  no  evidence  or  finding  that 
there  was  any  fraudulent  omission  of  tbe 
names  of  persons  from  the  list    We  do  not 
understand  the   American   authorities  upon 
this  subject  to  approve  the  doctrine  to  the  ex- 
tent held  in  0*Conneirs  Case.    The  extent  to 
which  they  go  is  thus  stated  in  Thompson  on 
Trials,  §  33:    "Statutes  which  prescribe  the 
manner  of  selecting  by  county,  town,  or  other 
ofilcers  the  general  list  of  persons  liable  to 
Jury  duty,  from  which  the  panel  is  drawn, 
are  generally  treated  as  directory,   merely. 
It  is  hence  a  general  rule  that  irregularities 
in  the  discharge  of  this  duty  constitute  no 
ground  for  challenging  an  array.    If  the  Ju- 
rors who  have  been  selected  and  drawn  are 
individually  qualified,  that  is  generally  deem- 

!  ed  sufficient'*    In  People  v.  Jewett  3  Wend. 

I  314,  Savage,  C.  J.,  says:  "By  the  act  dh-ect- 
Ing  the  mode  of  selecting  grand  jurors,  pass- 
ed in  1827  (Laws  1827,  p.  312,  c  286),  the 
duty  of  making  the  selection  is  conferred  up- 
on the  supervisors  of  the  several  counties  of 
the  state.  They  are  required  to  select  sucli 
men  only  as  they  shall  know,  or  have  good 
reason  to  believe,  to  be  possessed  of  the  nec- 
essary property  qualification  to  sit  as  petit 
Jurors;  to  be  men  of  approved  integrity,  of 
fair  character,  of  sound  judgment  and  well 
Informed.  Thus  the  qualifications  of  the 
grand  Jurors  are  defined  by  statute,  and,  if 
those  selected  possessed  the  required  qunllfi 
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cations,  there  can  be  no  objection  to  the  array. 
•  •  •  A  grand  Jury  should  be  selected 
with  a  single  eye  to  the  qualifications  pointed 
out  by  the  statute,  without  inquiry  whether 
the  Individuals  selected  do  or  do  not  belong 
to  any  particular  society,  sect,  or  denomina- 
tion, s6clal,  benevolent,  political,  or  religi- 
ous," The  learned  chief  Justice  says:  "But 
If  they  did  thus  err,  the  array  cannot  for  that 
purpose  be  challenged.  Whilst  those  who 
are  selected  are  unexceptionable,  the  fact 
that  others  equally  unexceptionable  are  ex- 
cluded Is  no  cause  of  challenge  of  the  array. 
A  challenge  can  be  supported  only  by  show- 
ing that  the  persons  selected  are  not  qualified 
according  to  the  requirements  of  the  Btat- 
ute." 

In  this  case  bis  honor  expressly  finds  that 
the  grand  Jurors  were  examined  before  they 
were  Impaneled,  and  that  each  of  them  had 
paid  his  taxes  for  the  year  1902.  There  is 
no  suggestion  that  in  any  other  respect  they 
were  not  qualified  in  accordance  with  the 
statute.  The  Jury  list  was  revised  several 
months  before  the  commission  of  the  homi- 
cide for  which  the  prisoner  is  indicted.  While 
we  cannot  approve  the  course  pursued  by 
the  commissioners  tn  failing  to  make  the  pay- 
ment of  taxes  a  prerequisite  as  required  by 
the  act.  It  having  been  found  that  the  grand 
jurors  were  qualified  in  this  respect,  we  can 
see  no  reason  for  quashing  the  indictment  up- 
on that  ground.  It  is  to  be  regretted  that 
those  who  are  commissioned  to  perform  this 
Important  duty  In  the  administration  of  pub- 
lic Justice  should  fail  to  observe  the  clear 
and  unmistakable  requirements  of  the  stat- 
ute. In  Moore  v.  Guano  Co.,  130  N.  C.  229, 
41  S.  E.  293,  it  appeared  that  there  were 
gross  irregularities  in  drawing  the  Jury  from 
the  box,  which  this  court  held  constituted 
good  cause  for  challenge  to  the  array.  The 
conclusion  to  which  we  arrive  in  this  case 
does  not  conflict  with  what  is  there  said.  We 
have  carefully  examined  the  several  grounds 
set  out  by  the  prisoner  in  his  motion  to 
quash  the  indictment  for  alleged  irregulari- 
ties in  making  the  list,  and  find  no  error  in 
his  honor's  refusal  to  grant  the  motion.  The 
law  secures  to  him,  as  to  every  other  citizen 
of  the  state,  without  regard  to  race,  color,  or 
other  condition,  the  right  to  a  fair  and  im- 
partial grand  Jury,  composed  of  the  inhabit- 
ants of  the  county  qualified  to  serve  as  Jur- 
ors. This,  upon  the  finding  of  the  court  be- 
low, he  has  had,  and  he  has  no  Just  cause 
of  complaint.  We  find  in  the  record  no  oth- 
er objection  to  the  petit  Jury,  either  by  way 
of  challenge  to  the  array  or  to  the  poll. 

We  proceed  to  pass  upon  the  exceptions 
made  to  his  honor's  rulings  on  the  trial.  The 
testimony  tended  to  show  that  the  deceased 
was  shot  upon  his  own  land,  a  short  dis- 
tance from  the  river  low  grounds;  that  he 
was  last  seen  early  in  the  morning  of  the 
day  of  the  homicide,  going  into  the  woods; 
that  about  9  o'clock  a  witness  introduced  by 
tlxe  state  heard  two  guns  fire  down  the  river, 


.and,  after  the  last  firing,  heard  some  one 
"holler."  The  deceased  was  77  or  78  years 
old.  The  body  was  found,  on  the  day  fol- 
lowing the  disappearance  of  the  deceased, 
about  150  yards  from  the  road.  It  was  lying 
on  side.  His  gun  was  about  10  steps  from 
him,  and  had  not  been  discharged.  Shells 
looked  as  If  they  had  been  in  the  gun  3  or  4 
weeks.  The  woods  where  the  body  was 
found  were  right  thick.  One  could  not  see 
the  deceased  from  where  he  was  found,  to 
the  river.  The  leaves  were  disturbed  some- 
what. Shot  in  the  front  Six  wounds  Just 
over  the  heart,  ranged  slightly  up.  There 
was  evidence  tending  to  show  that  the  pris- 
oner crossed  the  river  on  the  morning  that 
the  deceased  was  missing;  that  he  made  a 
paddle  of  cypress  boards.  He  had  a  gun 
with  him.  The  paddle  was  found  near  the 
river,  and  Identified  as  being  the  same  one 
that  the  prisoner  had  made.  One  witness 
testified  that,  "on  the  morning  the  deceased 
Was  found,  several  persons  took  a  boat,  went 
up  the  river,  and  looked  at  the  bank.  Found 
that  a  boat  had  landed  right  off  against 
where  they  found  the  body.  The  bank  look- 
ed like  some  one  had  slipped  in.  Saw  two 
tracks  made  by  some  foot,  measuring  8  or  9 
shoe.  Sole  of  left  shoe  was  cut  and  left  there, 
and  there  was  an  impression  where  the  man 
got  up  and  got  in  a  boat  Tracks  went  up 
to  where  the  body  was  found,  almost  straight 
from  where  the  boat  landed.  The  witness 
got  into  a  boat,  and  saw  a  boat,  which  in  the 
morning  had  been  a  little  down  the  river,  on 
the  opposite  side  of  the  river.  Went  across 
and  landed,  and  saw  tracks  where  a  man  had 
got  out  A  paddle  was  in  the  sunken  boat 
A  chain  was  thrown  around  the  cypress  knee, 
but  not  fastened.  Tracks  on  each  side  of  the 
river  were  the  same,  sometimes  walking  and 
other  times  running.  Followed  the  tracks 
up  to  the  fields."  The  witness  described  the 
course  of  the  tracks.  One  witness  testified 
that  he  was  with  the  prisoner  in  the  woods 
some  time  before  the  homicide.  The  pris- 
oner went  to  the  house  and  got  a  gun  and 
shot-  a  squirrel,  and  hid  the  squirrel  under 
bushes.  Asked  him  why  he  did  that  He 
said  that  Ed.  Cox  was  as  damned  a  rascal  as 
Furney  Simmons,  the  deceased,  and  that  he 
would  be  out  there  directly.  Said  that  Sim- 
mons would  come  into  the  woods  and  get 
after  him  for  shooting.  Said  that  he  wished 
F.  G.  Simmons  would  run  on  him  one  time, 
and  he  would  give  him  his  dose  and  leave 
him  there.  Glen  Simmons  was  the  son  of 
the  deceased.  This  was  in  1901.  There  was 
testimony  to  the  effect  that  the  prisoner  had 
bought  shells  about  two  weeks  before  the 
homicide.  They  had  No.  4  shot  in  them. 
There  was  evidence  of  some  conversation  be- 
tween the  prisoner  and  other  persons  in  re- 
gard to  hunting  on  posted  land,  and  that  the 
land  of  the  deceased  had  been  posted.  The 
prisoner  said  frequently  that  he  was  going  to 
hunt  upon  the  land  of  the  deceased,  if  he  had 
to  kill  him.    One  witness  swore  that  he  saw 
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the  prisoner  about  sanrlse  on  the  day  of  tbe 
homicide;  that  he  said  he  was  golBg  towards 
Quaker  Bridge,  and  down  by  the  side  of 
the  river,  and  kill  some  squirrels.  There 
was  much  other  evidence  of  the  same  char- 
acter, to  which  no  exception  was  made.  The 
prisoner  was  carried  to  the  jail  of  Graven 
county.  When  brought  back  to  Jones  county 
in  custody  of  the  sheriff,  he  got  off  the  train, 
and  saw  a  big  crowd  of  colored  "camp-meet- 
ing" people,  and  seemed  to  be  scared.  About 
halfway  between  Core  Creek,  where  he  left 
the  train,  and  Trenton,  he  made  a  statement. 
No  one  besides  the  sheriff,  Will  Barker,  and 
the  witness  were  with  him.  The  prisoner 
said,  "Do  not  let  them  hurt  me."  Sheriff 
Taylor  said,  **No  one  shall  hurt  you;"  said 
that  he  would  sit  beside  the  prisoner,  and,  if 
they  shot,  they  would  hit  both.  The  witness 
Brogden  asked  the  prisoner  how  it  was.  He 
said  he  was  coming  up  the  river,  and  Mr. 
Simmons  beckoned  to  him  to  come  across 
the  river.  He  said  when  he  got  up  to  the 
bank  the  deceased  told  him  to  stop;  that  he 
was  close  enough.  The  deceased  said  that  he 
was  tired  of  these  negroes  and  white  people 
hunting  on  his  land,  and  that  he  was  going 
to  shoot  him.  The  deceased  threw  up  his 
gun  to  shoot  him,  and  that  he  (the  prisoner) 
l)egan  to  "holler";  that  the  deceased  took  his 
gun  down  to  cock  it,  and  he  shot  him;  that  he 
then  went  across  the  river.  The  witness  then 
asked  him  if  the  tracks  found  were  his,  and 
he  said,  "No;"  that  he  was  In  the  boat  on  the 
river  when  he  shot  the  deceased,  and  the 
deceased  was  on  the  bank;-  that  he  was  com- 
ing up  the  river.  To  all  of  this  the  prisoner 
objected,  and  excepted  to  its  admission.  This 
witness  further  testified  that  he  went  to 
where  the  body  was  found;  that  the  banks 
were  about  six  feet  high,  and  the  bushes 
were  thick,  and  could  not  be  seen  by  one  on 
the  river;  would  have  to  be  on  the  bank. 
He  saw  where  tJie  boat  had  landed.  Saw  the 
track,  which  looked  like  a  man  had  jumped 
downhill  and  slid.  Did  not  see  any  tracks 
above  there  on  the  hill.  The  body  was  in  the 
woods  when  he  got  there.  No  shots  in  "the 
arm.  Butt  of  the  gun  was  towards  the  riv- 
er. If  the  deceased  was  pointing  the  gun 
towards  the  prisoner,  the  muzzle  would  have 
fallen  toward  the  river.  We  find  no  error  in 
his  honor's  ruling  in  admitting  this  testimony. 
No  threats  were  made.  There  is  no  sugges- 
tion that  the  crowd  of  people  made  any  dem- 
onstration or  did  anything  to  put  the  pris- 
oner in  fear. 

The  prisoner  objected  to  testimony  in  re- 
gard to  the  tracks,  because  no  comparisons 
were  made,  and  no  similarity  of  tracks 
shovni,  other  than  that  they  were  made  by 
an  8  or  9  shoe.  It  is  well  settled  that  evi- 
dence in  regard  to  tracks  is  of  little  value, 
unless  it  is  shown  that  the  person  charged 
with  the  crime  made  tracks  at  the  time  sim- 
ilar to  those  found  at  or  near  the  place  of 
the  crime.  They  are  competent,  however,  In 
connection  with  other  testimony,  anrl  en- 


titled to  such  weight  as  the  Jury  may  give 
them. 

The  prisoner  excepted  because  his  honor 
allowed  the  state's  counsel  to  argue  at  length 
that  the  prisoner  waylaid  the  deceased, 
whereas  there  Was  no  evidence  to  support  his 
argument.  We  are  of  the  opinion  that  there 
was  no  error  in  that  respect  We  find  no 
exceptions  to  his  honor's  charge  in  the  rec- 
ord. We  have  carefully  examined  the  tes- 
timony and  the  entire  record,  and  find  no  er- 
ror therein.  The  question  as  to  the  prison- 
er's guilt  depended  entirely  upon  the  finding 
of  the  jury  as  to  the  truth  of  the  testimony, 
and  the  conclusions  to  be  drawtf  therefrom. 

Upon  a  careful  consideration  of  the  entire 
record,  we  think  there  is  no  error. 


(IM  N.  O.  897) 
SHEPHERD'S  POINT  LAND  CO.  r.  ATLAN- 
TIC HOTEL. 

(Supreme  Court  of  North  Carolina.    March  16, 
1904.) 

NAVIQABLB  WATERS  ~  RIPARIAN  OWNERS  — 
GRANT— CONSTRUCTION— CONS'n- 
TUTIONAL  LAW. 
1.  Code  1883,  §  2751  (Pub,  Laws  1854-«5.  p. 
45,  c.  21),  provides  that  lands  covered  by  navi- 
gable waters  shall  be  subject  to  entry  by  ripai^ 
ian  proprietors  for  the  purpose  of  erecting 
wharves  on  the  side  of  deep  waters  next  to  their 
lands.  The  Supreme  Court  decided  that  a  grant 
by  the  state  to  persons  as  ^'owners  and  riparian 
proprietors"  of  a  lot  in  a  harbor,  in  a  navigable 
arm  of  the  sea  in  front  of  their  lands,  from 
high-water  mark  on  the  shores  to  the  deep  wa- 
ter, conveyed,  under  the  statute,  only  an  ease- 
ment, which  ran  with  the  land,  for  the  par- 
ticular purpose  of  erecting  wharves.  Held  that, 
the  decision  being  but  a  construction  of  the 
contract,  it  canuot  be  contended  that  it  vio- 
lates U.  S.  Const  art  1,  |  10,  providing  that 
no  state  shall  pass  any  law  impairing  the  obli- 
gation of  a  contract 

Appeal  from  Superior  Court,  Carteret  Coun- 
ty;   Moore,  Judge. 

Action  by  the  Shepherd's  Point  Land  Com- 
pany against  the  Atlantic  Hotel.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Lindsay  Patterson  and  W.  W.  Clark,  for 
api>ellant.  Simmons  &  Ward  and  OL  Jm 
Abernethy,  for  appellee. 

CONNOR,  J.  When  this  cause  was  called 
for  trial  at  the  October  term  of  the  superior 
coiu't  of  Carteret,  pursuant  to  the  Judgment 
of  this  court  rendered  at  the  February  term, 
1903  (44  S.  B.  S9,  61  L.  R.  A.  937),  the  plain- 
tiff company  obtained  leave  of  court,  and, 
pursuant  thereto^  amended  its  complaint,  al- 
leging: "That  the  decision  of  the  Supreme 
Court  of  North  Carolina  rendered  In  this 
cause  at  February  term,  1908,  impairs  the 
obligation  of  the  contract  entered  into  be- 
tween the  state  of  North  Canriiua  and  its 
grantees,  John  M.  Morehead  and  W.  H.  Aren- 
dell,  in  the  grant  from  the  state  to  said  More- 
head  and  Arendell,  of  date  May  24,  1866,  and 
the  obligation  of  the  contract  entered  int» 
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between  said  grantees  and  the  plaintiff  bj 
their  deed  to  the  plaintlfl,  of  date  July  2, 
1857.  That  said  dedson  of  the  Supreme 
Court  l8  ylolatiye  of  the  provisions  of  section 
10,  art  1,  of  the  Constitution  of  the  United 
States."  The  defendants,  by  way  of  answer, 
denied  the  averm^it  contained  in  the  amend- 
ment to  the  comphiint  The  parties  there- 
upon entered  into  a  written  agreement  of 
record  that  the  court  should  determine  the 
rights  of  the  parties,  and  direct  the  jury 
to  answer  the  issues  upon  the  same  eyldence, 
oral  and  documentary,  set  out  in  the  case  on 
appeal  in  this  cause  upon  Hie  trial  before 
Judge  Brown.  It  was  further  admitted  by 
defendant  that  the  conveyances  introduced 
by  the  plaintiff  cover  lot  No.  1  in  the  plot 
and  that  defendant  obtained  title  thereto 
through  Intermediate  conveyances  from  the 
plaintiff.  His  honor  instructed  the  Jury  to 
answer  the  issnes  as  set  out  in  the  record,  and 
rendered  judgment  against  the  plaintiff,  to 
which  exception  was  duly  entered,  and  ap- 
peal taken  to  this  court 

The  plaintiff  insists  that  the  grant  of  May 
2i,  1856,  was  a  contract  between  the  state 
and  the  grantees,  and  for  this  contention 
relies  on  the  case  of  Fletcher  v.  Peck,  6 
Cranch,  88,  8  L.  Bd.  162.  There  can  be  no 
doubt  we  think,  that  this  is  true.  This 
court  in  the  decision  of  this  cause,  certainly 
did  not  question  it  Conceding  the  truth  of 
the  proposition,  we  endeavored  to  ascertain 
and  declare  the  rights  of  the  grantees  under 
the  grant  We  stated  the  question  present- 
ed thus:  "A  correct  decisi<m  of  this  case  in- 
volves an  inquiry  as  to  the  extent  to  which 
the  state  has  parted  with  the  title  to  the 
land  described  in  the  grant  under  which  the 
plaintiff  claims,  and  what  effect  shall  be  giv- 
en to  the  words,  for  the  purpose  of  erecting 
wharves  on  the  side  of  the  deep  waters  next 
to  their  lands."*  The  conclusion  to  which 
we  arrived,  &tUac  a  careful  consideration  of 
the  authorities,  and  upon  "the  reason  of  the 
thing,"  is  thus  stated:  "We  are  of  the  opin- 
ion that  the  grant  to  Morehead  and  Arendell 
of  square  83  operated  to  give  them  an  ex- 
clusive right  or  easement  therein  as  riparian 
owners  and  proprietors  to  erect  wharves,  etc.; 
that  when  they  ceased  to  be  the  owners 
of  the  land  by  conveyance  to  the  Shepherd's 
Point  Land  Company,  such  easement  passed 
as  appurtenant  thereto,  and  that  it  has  pass- 
ed by  the  several  conveyances  of  the  land 
as  appurtenant  to  lot  No.  1;  that  such  ease- 
ment passed  to  the  defendant  company,  and 
the  plaintiff  has  no  such  title  to  the  soil  un- 
der the  navigable  waters  as  entitles  it  to 
maintain  this  action."  That  we  may  deter- 
mine whether  a  statute  or  decision  of  a  court 
violates  the  obllgaticm  of  a  contract  we  must 
first  determine  what  are  the  relative  con- 
tractual rights  and  obligations  under  the  con- 
tract lliis  we  have  endeavored  to  do.  If 
we  have  arrived  at  a  correct  conclusion  in 
that  respect  it  la  difficult  to  perceive  how  it 


can  be  said  that  we  have  violated  the  Ob- 
ligation of  the  contract  The  proposition  ad« 
▼anced  by  the  plaintiff  assumes  that  its  con- 
struction of  the  contract  is  correct  and  from 
this  assumption  concludes  that  the  obliga- 
I  tion  of  the  contract  has  been  violated.  The 
assumed  premises  constitiitee  the  yesy  ques- 
tion to  be  decided.  This  process  of  reason- 
ing would  always,  when  the  rights  of  par- 
ties to  a  contract  are  controverted,  place  the 
court  In  the  dilemma  of  violating  the  con- 
tract clause  of  the  federal  Constitution.  We 
simply  construed  the  contract  in  the  light 
of  the  statute.  Section  2751,  Code  1883.  For 
the  reasons  set  forth  in  the  opinion  filed  in 
this,  cause,  and  reported  in  132  N.  C.  617, 
44  S.  B.  88,  61  L.  R.  A.  937,  we  find  that 
there  is  not  error  In  the  judgment  of  the 
superior  court  Let  this  be  certified  to  the 
superior  court  of  Carteret  county. 
No  error. 

(134  N.  C.  894) 
HABGETT  v.  BEJJU 
(Supreme  Court  of  North  Carolina.    March  16, 
1904.) 

INTOXIOATINO  LIQUORS-VIOLATION  OF  LOCAL 
OPTION  LAW— VAUDITY  OP  LICBNSEJ-IN- 
JUNCTION— QUO  WARRANTO-PROPRIBTT  OF 
RBMBDT. 

1.  The  question  whether  a  liquor  dealer  has 
violated  the  local  option  law,  involving  the 
validity  of  a  license  issued  to  him,  cannot  be 
tested  by  injunction,  but  only  by  a  criminal 
proceeding,  in  which  the  right  of  trial  by  jury 
guarantied  by  Const  art  1,  §  13,  can  be  accord- 
ed defendant 

2.  A  license  to  keep  a  dramshop  is  neither  a 
'^franchise/*  nor  an  "ofllce."  nor  "letters  pat- 
ent" which,  under  Code  1883,  S§  007,  2788^  can 
be  tested  or  vacated  by  quo  warranto. 

Appeal  from  Superior  Court  Onslow  Coun- 
ty; Ferguson,  Judge. 

Suit  by  the  state,  on  the  relation  of  F.  W. 
Hargett  against  J.  F.  Bell.  From  an  order 
dissolving  a  restraining  order,  plaintifC  ap- 
peals.    Affirmed,  and  action  dismissed. 

Frank  Thompson,  A.  D.  Ward,  and. Bus- 
bee  ft  Busbee,  for  appellant-  W.  D.  Mc- 
iTer  and  B.  M.  Koonce,  for  appellee. 

CLARK,  0.  J.  This  Is  an  action  in  the  na- 
ture of  a  quo  warranto,  and  for  an  injunc- 
tion to  restrain  the  defendant  from  further 
selling  spirituous  liquors  in  the  town  of  Jack- 
sonville, alleging  that  an  election  was  held 
for  said  town,  under  the  provisions  of  chap- 
ter 238,  p.  2^  Laws  1903,  on  10th  Decem- 
ber, 1908,  whereat  the  majority  of  qualified 
voters  cast  their  ballots  "Against  Saloons," 
and  the  result  of  said  Section  was  duly  can- 
vassed and  declared  accordingly;  that  after 
said  election  there  was,  notwithstanding,  a 
license  issued  by  both  the  county  and  town 
commissioners  to  defendant  to  sell  liquor 
from  1st  January,  1904,  to  1st  July,  1904. 

The  sole  question  is  as  to  the  validity  of 
this  license  which  the  relator  claims  to  be 
▼old.    That  matter  can  properly  be  deter- 
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mlnedy  as  to  defendant,  only  by  a  criminal 
prosecution.  When  the  license  is  set  up  ^s 
a  defense,  the  court  will  pass  upon  its  va- 
lidity. The  defendant,  if  he  is  selling  liq- 
uor without  a  valid  license,  is  entitled  to  a 
trial  by  jury,  and  cannot  be  deprived  of  it 
by  a  proceeding  for  contempt  for  violation 
of  an  injunction  commanding  him  not  to 
commit  the  crime.  An  injunction  was  held 
invalid  to  test  the  validity  of  a  town  ordi- 
nance in  Paul  V.  Washington  (at  this  term) 
47  S.  E.  tD:J ;  Mi.  i  v.  >sailth,  121  N.  C.  94,  28 
S.  B.  G4;  Wardens  v.  Washington,  109  N.  O. 
21,  13  S.  B.  700;  Cohen  v.  Commissioners,  77 
N.  C.  2,  in  which  Reade,  J.,  says:  "We  are 
aware  of  no  principle  or  precedent  for  the 
interposition  of  a  court  of  equity  In  such 
cases." 

There  is  no  equitable  jurisdiction  to  enjoin 
the  commission  of  crime.  1  High,  Inj.  (3d 
Ed.)  S  20.  The  court  of  equity  cannot  en- 
join the  judge  and  solicitor  from  the  enforce- 
ment of  the  criminal  law,  and  an  adjudica- 
tion between  the  parties  to  this  action  would 
be  a  vain  thing,  for  the  solicitor  could  not- 
withstanding proceed  in  the  criminal  action. 
In  which  the  validity  of  the  alleged  license 
must  still  be  determined.  On  this  ground, 
injunction  against  an  alleged  illegal  sale  of 
liquor  was  denied.  Atty.  Gen.  v.  Schwelck- 
ardt,  109  Mo.  515,  19  S.  W.  47.  In  Patterson 
v.  Hubbs,  65  N.  C.  119,  Pearson,  C.  J.,  says 
that  an  injunction  is  "confined  to  cases 
where  some  private  right  is  a  subject  of  con- 
troversy." As  is  above  said,  if  an  injunc- 
tion to  prevent  the  commission  of  a  crime 
could  issue,  the  violation  of  the  order— the 
crime— could  be  punished  by  proceedings  for 
contempt  by  the  judge  without  a  jury,  but 
the  Constitution  guaranties  to  one  charged 
with  crime  the  right  of  trial  by  jury.  Ar- 
ticle 1,  8  13.  The  method  here  attempted, 
if  sustained,  would  be  "government  by  in- 
junction," 

Nor  are  we  prepared  to  say  that  "a  license 
to  keep  a  dramshop  comes  within  the  defini- 
tion of  a  franchise."  People  v.  Matthews, 
53  111.  App.  305  and  Railroad  t.  People,  73 
111.  541,  are  directly  in  point,  and  hold  thiat 
such  license  is  not  a  franchise.  Such  busi- 
ness is  not  an  olfice,  so  that  the  defendant's 
right  to  it  shall  be  tested  by  a  quo  warranto 
under  Code  1883,  S  607;  nor  is  the  license 
"letters  patent,"  to  be  vacated  by  a  quo  war- 
ranto under  Id.,  fi  2788. 

By  proper  proceedings  the  declaration  of 
the  result  of  the  election  might  be  examin- 
ed into,  but  the  complaint  does  not  impeach 
its  validity,  and,  on  the  contrary,  asserts  it. 
Besides,  such  action  would  not  be  brought 
against  this  defendant. 

The  court  below  properly  dissolved  the  re- 
straining order,  and,  there  being  no  cause  of 
action  stated,  the  court  here  will,  ex  mero, 
dismiss  the  action.    Action  dismissed. 

WALKER,  J^  concurs  only  in  result 


084  N.  C.  331) 
DUVAL  T.  ATLANTIC  COAST  LINE  R.  CO. 
(Sapreme  Court  of  North  Carolina.    Mard&  8k 
1904.) 

RAILROADS  —  CROSSING  ACCIDENT  —  NEGU- 
GENCJS  —  EXCESSIVE  SPEED  —  VIOLATION  Or 
CONTRACT— IMPUTABLE  NEJGLIQBNCK. 

1.  On  the  question  of  negligent  speed  of  a 
train  which  collided  with  a  team  at  a  crossing 
in  a  city,  evidence  that  the  speed  was  in  excess 
of  that  provided  by  a  contract  of  the  railroad 
company  with  the  city,  under  which  it  obtaiaed 
the  grant  of  its  right  of  way,  is  admissible^ 
equally  with  the  violation  of  an  ordinance. 

2.  The  negligence  of  one  with  whom  plaintiff 
was  riding  as  a  guest  in  a  buggy  strucls  by 
defendant  8  train  is  not  imputable  to  plaintiff. 

Appeal  from  Superior  Court,  Jones  Comity: 
Moore,  Judge. 

Action  by  Delia  Duval  against  the  Atlantic 
Coast  Line  Railroad  Company.  Judgment  for 
plaintiff.    Defendant  appeals.    Reversed. 

D.  L.  Ward  and  M.  De  W.  Stevenson,  for 
appellant  Simmons  dc  Ward  and  N.  J. 
Rouse,  for  appellee. 

DOUGLAS,  J.  This  is  an  action  for  dam- 
ages for  personal  injuries.  The  jury  found 
that  the  plaintiff  was  injured  by  the  neg- 
ligence of  the  defendant,  and  that  she  con- 
tributed to  her  injury  by  her  own  negli- 
gence. There  are  but  two  exceptions  that  we 
think  it  necessary  to  pass  upon  in  this  appeal, 
both  to  the  charge  of  the  court. 

Among  other  things,  the  court  charged  as 
follows:  "The  plaintiff  introduced  a  contract 
wherein  it  is  provided  that  East  Carolina 
Land  &  Railway  Company  shall  not  run  its 
locomotive  through  the  streets  of  New  Bern 
at  a  speed  greater  than  three  miles  an  hour; 
that  the  whistle  shall  be  sounded  before  en- 
tering upon  said  street,  and  the  bell  upon  the 
engine  tolled  while  passing  through  the 
streets,  etc.  And  It  is  admitted  that  the  de- 
fendant has  succeeded  to  the  rights  and  lia- 
bilities of  the  East  Carolina  Land  &  Lumber 
Company.  The  court  charges  you  that  this 
Is  a  contract  between  the  city  and  the  de- 
fendant company,  and  that  there  is  no  evi- 
dence that  its  provisions  have  been  enacted 
into  an  ordinance  by  the  city,  and  the  jury 
cannot  consider  the  provisions  of  the  same  as 
bearing  upon  tlie  question  of  the  negligence 
of  the  defendant"  In  this  we  think  there 
was  error.  The  only  object  the  city  could 
have  had  in  limiting  the  rate  of  speed  at 
which  a  train  was  permitted  to  run  through 
its  streets  was  the  protection  of  the  traveling 
public.  It  was  similar  to  an  ordinance  in 
purpose  and  legal  effect  at  least  in  civil  ac- 
tions. We  do  not  feel  compelled  in  this  case 
to  go  to  the  extent  of  saying  that  the  viola- 
tion of  such  a  provision  in  a  contract  gives 
rise  to  a  cause  of  action;  but  we  hold  that 
equally  with  the  violation  of  an  ordinance, 
it  is  evidence  of  negligence  on  the  part  of  the 
defendant     If  the  defendant  obtained  the 

.%  S.  See  NagUgence,  voL  ti,  Cwt  Dig.  |  liL 
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grant  of  Its  right  of  way  by  virtue  of  auch  a 
contract,  it  has  no  right  to  complain  at  the 
reasonable  enfoFK^ement  of  its  conditions  and 
limitations.  Ctorrell  v.  Water  Snpply  Co.,  124 
N.  C.  828.  82  S.  B.  720,  46  L.  R.  A,  513,  70 
Am.  St.  Rep.  598. 

The  conrt  further  charged  the  Jury  as  fol- 
lows: "If  you  find  from  the  evidence,  by  the 
greater  weight  or  preponderance  thereof,  that 
the  plaintiff  was  riding  in  a  buggy  driven  and 
controlled  by  her  father,  that  the  plaintiff's 
father  was  negligent  in  approaching  the 
crossing,  and  that  such  negligence  contribut- 
ed to  the  injury  of  which  the  plaintiff  com- 
plains as  a  proximate  cause  thereof,  then 
such  negligence  of  the  plaintiffs  father  is 
imputable  to  the  plaintiff  as  her  own  negli- 
gence." This  also  was  error.  Imputable  neg- 
ligence, or  "identification,''  as  it  is  sometimes 
called  ftom  analogy  to  the  Roman  law,  has 
never  been  recognized  in  this  state,  and  has 
received  but  scant  recognition  in  any  part  of 
this  coimtry.  The  question  was  directly  pre- 
sented and  expressly  decided  hi  Crampton  v. 
Ivle,  126  N.  C.  894,  36  S.  B.  351.  in  which  this 
court  says:  **We  may  regard  it  as  settled 
law  that  the  negligence  of  a  driver  of  a  pub- 
lic conveyance  is  not  Imputable  to  a  passen- 
ger therein,  unless  the  passenger  has  assum« 
ed  such  control  and  direction  of  said  vehicle 
as  to  be  considered  as  practically  in  exclusive 
possession  thereof.  In  other  words,  the  pos- 
session of  the  passenger  must  be  such  as  to 
supersede  for  the  time  being  the  possession 
of  the  owner,  to  the  extent  of  making  the 
driver  the  temporary  servant  of  the  passen- 
ger." 

In  the  case  at  bar  it  appears  that  the  plain- 
tiff was  not  traveling  In  a  public  conveyance, 
but  In  a  buggy  driven  by  her  father.  We  will 
assume  that  she  was  not  a  passenger  for  hire, 
but  was  riding  in  her  father's  buggy  as  his 
guest  We  do  not  think  this  makes  any  dif- 
ference, either  in  principal  or  in  legal  liabil- 
ity. She  was  certainly  not  in  exclusive  con- 
trol of  the  vehicle,  nor  could  her  father  be 
considered  in  any  sense  as  her  servant  We 
are  aware  that  In  a  few  instances  it  has  been 
held  that,  while  contributory  negligence  can- 
not be  Imputed  to  one  riding  in  a  hired  ve- 
hicle. It  may  be  imputed  to  him  if  he  is  a 
mere  guest.  The  overwhelming  weight  of  au- 
thority is  against  any  such  distinction,  and, 
in  common  with  nearly  all  the  courts  of  final 
Jurisdiction,  we  are  utterly  unable  to  see  any 
reasonable  basis  for  such  a  conclusion. 

The  only  ground  for  the  doctrine  of  imputa- 
ble negligence  in  any  of  its  phases  is  the  as- 
sumed identity  of  the  passenger  and  driver, 
arising  out  of  an  Implied  agency.  It  is  con- 
tended, aa  he  selected  his  own  driver,  he 
made  him  his  agent,  not  only  for  the  general 
purposes  of  his  employment  but  for  all  pos- 
sible contingencies  that  might  happen.  Un- 
der this  doctrine  it  would  seem  that  if  the 
driver  broke  the  passenger's  neck  he  would 
be  a'cting  within  the  scope  of  his  agency. 
This  may  be  so,  but  it  does  not  seem  so  to 


us.  Of  course,  if  the  passenger  were  injured 
through  the  negligence  of  the  driver  alone, 
he  must  look  alone  to  him  or  to  his  master  for 
his  recovery;  but  if  he  is  injured  through  the 
concurring  negligence  of  the  driver  and  some 
one  else,  he  may  sue  either.  This  is  equally 
true  whether  the  plaintiff  is  a  passenger  for 
hire  or  a  mere  guest    We  see  no  reason  why 

!  the  latter  should  be  placed  at  any  legal  dls- 

j  advantage.  In  fact,  it  would  seem  that,  if 
there  were  any  difference,  the  passenger  for 
hire,  having  the  legal  right  to  the  services 

i  of  his  driver,  would  be  in  a  position  to  exer- 
cise a  greater  degree  of  control  than  one 
whose  presence  was  merely  permissive.  An 
examination  of  the  origin,  growth,  and  deca- 
dence of  the  doctrine  seems  to  us  to  show 
the  correctness  of  our  conclusions,  aside  even 
ft*om  the  weight  of  authority. 

The  doctrine  that  the  negligence  of  driver 
was  Imputable  to  the  passenger  is  consider- 
ed to  have  originated  in  the  English  case  of 
Thorogood  v.  Bryan,  decided  in  1849,  and  re- 

V  ported  in  8  C.  B.  115.  The  action  was 
brought  against  the  owner  of  an  omnibus  by 
which  the  deceased  was  run  over  and  killed. 
The  omnlb^ls  in  which  he  had  been  carried 
had  set  him  down  in  the  middle  of  the  road 
instead  of  drawing  up  to  the  curb,  and  before 
he  could  get  out  of  the  way  he  was  run  over 
by  the  defendant's  omnibus,  which  was  com- 
ing along  at  too  rapid  a  pace  to  be  stopped  in 
time  to  prevent  the  Injury.  The  court  direct- 
ed the  Jury  that,  "If  they  were  of  opinion 
that  want  of  care  on  the  part  of  the  driver 
of  Barber's  omnibus  in  not  drawhig  up  to  the 
curb  to  put  the  deceased  down,  or  any  want 
of  care  on  the  part  of  the  deceased  himself, 
had  been  conducive  to  the  injury,  In  either  of 
those  cases,  notwithstanding  the  defendant, 
by  her  servant  had  been  guilty  of  negligence, 
their  verdict  must  be  for  the  defendant" 
This  case,  after  being  much  criticised,  was 
expressly  overruled  in  1888  by  the  House  of 
Lords  in  the  case  of  The  Bemlne,  13  App. 
Cas.  1/ in  which  opinions  were  delivered  by 
Lords  Herschell,  Bramwell,  and  Watson. 

Among  other  things  in  his  opinion.  Lord 
Herschell  says:  "In  support  of  the  proposi- 
tion that  this  establishes  a  defense,  they  rely 
upon  the  case  of  Thorogood  v.  Bryan  (1), 
which  undoubtedly  does  support  their  conten- 
tion. This  case  was  decided  as  long  ago  as 
1849,  and  has  been  followed  in  some  other 
cases;  but  though  it  was  early  subjected  to 
adverse  criticism.  It  has  never  come  for  re- 
vision before  a  court  of  appeals  until  the 
present  occasion.  •  •  •  It  is  necessary 
to  examine  carefully  the  reasoning  by  which 
this  conclusion  was  arrived  at  Coltman,  J., 
said:  'It  appears  to  me  that  having  trusted 
the  party  by  selecting  the  particular  convey- 
ance, the  plaintiff  has  so  far  identified  him- 
self with  the  owner  and  her  servants  that  If 
any  injury  results  from  their  negligence  he 
must  be  considered  a  party  to  it  In  other 
words,  the  passenger  is  so  far  identified  with 
the  carriage  in  which  he  is  traveling  that 
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want  ot  care  of  the  drlyer  will  be  a  defense 
of  the  driver  of  the  carriage  which  directly 
caused  the  Injury.'  Maule  and  Vaughan  Wil- 
liams, JJ.,  also  dwelt  upon  this  view  of  the 
identification  of  the  passenger  with  the  driver 
of  the  vehicle  In  which  he  Is  being  carried. 
The  former  thus  expresses  himself:  'I  In- 
cline to  think  that,  for  this  purpose,  the  de- 
ceased must  be  considered  as  identified  with 
the  driver  of  the  omnibus  in  which  he  volun- 
tarily became  a  passenger,  and  that  the  neg- 
ligence of  the  driver  was  the  negligence  of 
the  deceased.'  Vaughan  Williams,  J.,  said: 
'I  think  the  passenger  must,  for  this  purpose, 
be  considered  as  Identified  with  the  person 
having  the  management  of  the  omnibus  he 
was  conveyed  by.'  With  the  utmost  respect 
for  these  eminent  judges,  I  must  say  that  I 
am  unable  to  comprehend  this  doctrine  of 
Identification  upon  which  they  lay  so  much 
stress.  In  what  sense  Is  the  passenger  by  a 
public  stagecoach,  because  he  avails  himself 
of  the  accommodation  afforded  by  It,  Identi- 
fied with  the  driver?  The  learned  judges 
manifestly  do  not  mean  to  suggest  (though 
some  of  the  language  used  would  seem  to 
bear  that  construction)  that  the  passenger  Is 
so  far  Identified  with  the  driver  that  the  neg- 
ligence of  the  latter  would  render  the  former 
liable  to  third  persons  injured  by  It  I  pre- 
sume that  they  did  not  even  mean  that  the 
identification  Is  so  complete  as  to  prevent 
the  passenger  from  recovering  against  the 
driver's  master,  though,  If  'negligence  of  the 
owner's  servants  Is  to  be  considered  negli- 
gence of  the  passenger,'  or  If  he  'must  be  con- 
sidered a  party'  to  their  negligence,  It  Is  not 
easy  to  see  why  It  should  not  be  a  bar  to 
such  an  action.  In  short,  so  far  as  I  can  see, 
the  Identification  appears  to  be  effective  only 
to  the  extent  of  enabling  another  person 
whose  sei'vants  have  been  guilty  of  negU^ 
gence  to  defend  himself  by  th^  allegation  of 
contributory  negligence  on  the  part  of  the 
person  Injured.  But  the  very  iqiuestion  that 
had  to  be  determined  was  whether  the  con- 
tributory negligence  of  the  driver  of  the  ve- 
hicle was  a  defense  as  against  the  passenger 
when  suing  another  wrongdoer.  To  say  that 
it  is  a  defense  because  the  passenger  is  Iden- 
tified with  the  driver  appears  to  beg  the  ques- 
tion, when  It  Is  not  suggested  that  this  Identi- 
fication results  from  any  recognized  principle 
of  law,  or  has  any  other  effect  than  to  furnish 
that  defense,  the  validity  of  which  was  the 
very  point  in  Issue.  Two  persons  may  no 
doubt  be  so  bound  together  by  the  legal  rela- 
tion In  which  they  stand  to  each  other  that 
the  acts  of  one  may  be  regarded  by  the  law 
as  the  acts  of  the  other.  But  the  relation  be- 
tween the  passenger  in  a  public  vehicle,  and 
the  driver  of  It,  certainly  Is  not  such  as  to 
fall  within  any  of  the  recognized  categories 
in  which  the  act  of  one  man  is  treated  in 
law  as  the  act  of  another.  I  pass  now  to  the 
other  reasons  given  for  •  the  judgment  in 
Thorogood  v.  Bryan.  Maule,  J.,  says:  'On 
'^^e  part  of  the  plaintiff  It  Is  suggested  that  a 


passenger  In  a  public  conveyance  has  no  • 
trol  over  the  driver.  But  I  think  that  cannot 
with  propriety  be  said.  He  selects  the  ood- 
veyance.  He  enters  Into  a  contract  with  the 
owner»  whom  by  his  servant,  the  driver,  he 
employs  to  drive  him.  If  he  is  dlssatisfled 
with  the  mode  of  conveyance,  he  is  not  oblig- 
ed to  avail  himself  of  it  •  •  •  But,  as 
regards  the  present  plaintiff,  he  Is  not  alto- 
gether without  fault;  he  chose  his  own  con- 
veyance, and  must  take  the  consequences  of 
any  default  on  the  part  of  the  driver  whom 
he  thought  fit  to  trust'  I  confess  I  cannot 
concur  in  this  reasoning.  I  do  not  think  It 
well  founded  either  in  law  or  in  fact  What 
kind  of  control  has  the  passenger  over  the 
driver  which  would  make  it  reasonable  to 
hold  the  former  affected  by  the  negligence  of 
the  latter?  And  is  it  any  more  reasonable 
to  hold  him  so  affected  because  he  chose  the 
mode  of  conveyance,  that  is  to  say,  drove  in 
an  omnibus  rather  than  walked,  or  took  tlie 
first  omnibus  that  passed  him,  instead  of 
waiting  tor  another?  And  when  it  is  at- 
tempted to  apply  this  reasoning  to  passen- 
gers traveling  in  steamships  or  on  railways, 
the  unreasonableness  of  such  doctrine  is  even 
more  glaring.  The  only  other  reason  given 
is  contained  in  the  judgment  of  Creswell,  J., 
in  these  words:  *If  the  driver  of  the  omni- 
bus the  deceased  was  in  had,  by  his  negli- 
gence or  want  of  due  care  and  skill,  con- 
tributed to  an  injury  from  a  collision,  his 
master  clearly  could  maintain  no  action. 
And  I  must  confess  I  see  no  reason  why  a 
passenger  who  employs  the  driver  to  convey 
him  stands  in  any  better  position.'  Surely, 
with  deference,  the  reason  for  the  difference 
lies  on  the  very  surface.  *If  the  master  In 
such  a  case  could  maintain  no  action,  it  is 
because  there  existed  between  him  and  the 
driver  the  relation  of  master  and  servant 
It  is  clear  that,  if  his  driver'*  negligence 
alone  had  caused  the  collision,  he  would  have 
been  liable  to  an  action  for  the  injury  result- 
ing from  it  to  third  parties.  The  learned 
judge  would,  I  imagine*  in  that  case  have 
seen  a  reason  why  a  passenger  in  the  omni- 
bus stood  in  a  better  position  than  the  master 
of  the  driver.  I  have  now  dealt  with  all  the 
reasons  on  which  the  judgment  in  Th(H:ogood 
V.  Bryan  was  founded,  and  I  entirely  Agree 
with  the  learned  judges  in  the  court  below  in 
thinking  them  inconclusive  and  unsatisfac^ 
tory." 

In  his  opinion  Lord  Watson  says:  *1t 
humbly  appears  to  me  that  tte  identification 
upon  which  the  decision  in  Thorogood  t. 
Bryan  is  based  has  no  foundation  in  fact.  T 
am  of  opinion  that  there  is  no  relation  con- 
stituted between  the  driver  of  an  omnibus 
and  its  ordinary  passengers  which  can  ixsatitj 
the  inference  that  they  are  identified  to  any 
extent  whatever  with  his  negligence.  He  la 
the  servant  of  the  owner,  not  their  servant; 
he  does  not  look  to  them  for  orders,  and  tliey 
have  no  right  to  interfere  with  his  condQi*t 
of  the  vehicle,  exceptt  perhaps,  the  right  of 
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rtmonstrance  when  be  is  doing,  or  threatens 
to  do^  something  that  Is  wrong  and  incon- 
sistent with  their  safety.  Practically  they 
have  no  greater  measure  of  control  over  his 
actions  than  the  passenger  in  a  railway  train 
has  oY^  the  conduct  of  the  engine  driyer." 
We  have  quoted  at  length  from  this  case 
because  it  is  the  distinct  and  final  repudia- 
tion of  the  doctrine  by  the  highest  judicial 
tribunal  in  Bngland,  where  it  originated,  as 
well  as  from  the  further  fact  that  the  rea- 
soning upon  which  the  learned  and  able  opin- 
ions are  founded  apply  equally  to  cases  whare 
the  plaintlif  is  a  mere  guest  The  same  may 
be  said  of  Little  v.  Hackett,  116  U.  &  886,  6 
Sup.  Ct  891, 20  L.  Ed.  652,  which  is  cited  with 
approTSl  by  Lord  Herschell  in  The  Bemine. 
Hackett,  the  plaintiff,  was  injured  by  the 
collision  of  a  railroad  train  with  the  carriage 
In  which  he  was  riding.  The  evidence  tend- 
ed to  show  that  the  accident  was  the  result 
of  the  concurring  negligence  of  the  managers 
of  the  train  and  of  the  driv^  of  the  carriage 
—of  the  managers  of  the  train  in  not  giving 
the  usual  signals  of  its  approach  by  ringing 
a  bell  and  blowing  a  whistle,  and  in  not  hav- 
ing a  flagman  on  duty;  and  of  the  driver  of 
the  carriage  in  turning  the  horses  upon  the 
track  without  proper  precautions  to  ascertain 
whether  the  train  was  coming.  The  defense 
was  contributory  negligence  in  driving  on  the 
track,  thedefendant  contending  that  the  driver 
was  thereby  negligent,  and  that  his  negligence 
was  to  be  imputed  to  the  plaintiff.  The  court 
left  the  questicm  of  the  negligence  of  the  par- 
ties in  charge  of  the  train  and  of  the  driver  of 
the  carriage  to  the  jury,  and  no  exception  was 
taken  to  its  instructions  on  this  head.  But 
with  reference  to  the  alleged  imputed  negli- 
gence of  the  plaintiff,  assuming  that  the  driv- 
er was  negligent,  the  court  instructed  them 
that  unless  the  plaintiff  interfered  with  the 
drlrer  and  controlled  the  manner  of  his  driv- 
ing, his  negligence  could  not  be  imimted  to 
the  plaintiff.  Upon  appeal  the  judgment  was 
affirmed.  Justice  Field,  speaking  for  a  unan- 
imous court,  says  on  page  874,  116  U.  S.,  and 
page  804,  6  Sup.  Ot,  29  L.  Bd.  (362:  "Cases 
dted  from  the  Bnglish  courts,  as  we  have 
seen,  and  numerous  otheris  decided  in  the 
courts  of  this  country,  show  that  the  relation 
of  master  and  servant  does  not  exist  between 
the  passenger  and  the  driver,  or  between  the 
passenger  and  the  owner.  In  the  absence  of 
this  relation,  the  imputation  of  their  negli- 
gence to  the  passenger,  where  no  fault  of 
omission  or  commission  is  chargeable  to  him. 
Is  against  all  legal  rules.  If  their  negligence 
could  be  imputed  to  him,  it  would  render  him, 
equally  with  them,  responsible  to  third  par- 
ties thereby  injured,  and  would  also  preclude 
him  from  maintaining  an  action  against  the 
owner  for  injuries  received  by  reason  of  it 
But  neither  of  these  conclusions  can  be  main- 
tained; neither  has  the  support  of  any  ad- 
judged cases  entitled  to  consideration.  The 
troth  1%  the  decision  in  Thorogood  v.  Bryan 
rests  upon  indefensible  ground.  The  identifl- 
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cation  of  the  passenger  with  the  negligent 
driver  or  the  owner,  without  his  personal  co- 
operation or  encouragement.  Is  a  gratuitous 
assumption.  There  is  no  such  identity.  The 
parties  are  not  in  the  same  position.  The 
owner  of  a  public  conveyance  Is  a  carrier, 
and  the  driver  or  the  person  managing  it  is 
his  servant  Neither  of  them  is  the  servant 
of  the  passenger,  and  his  asserted  Identity 
with  them  is  contradicted  by  the  daily  ex- 
perience of  the  world."  Again  the  court 
says,  on  page  379,  116  U.  8.,  and  page  897,  6 
Sup.  Ct,  29  L.  Ed.  652:  "There  is  no  distinct 
tion  in  principle,  whether  the  passengers  be 
on  a  public  conveyance,  like  a  railroad  train 
or  an  omnibus,  or  be  on  a  hack,  hired  from 
a  public  stand  in  the  street  for  a  drive. 
Those  on  a  hack  do  not  become  responsible 
for  the  negligence  of  the  driver  if  they  exer- 
cise no  control  over  him  further  than  to 
indicate  the  route  they  wish  to  travel  or  the 
places  to  which  they  wish  to  go.  If  he  Is 
their  agent  so  that  his  negligence  can  be 
Imputed  to  them,  to  prevent  their  recovery 
against  a  third  party  he  must  be  their  agent 
in  all  respects,  so  far  as  the  management  of 
the  carriage  is  concerned,  and  responsibility 
to  third  parties  would  attach  to  them  for  In- 
juries caused  by  his  negligence  In  the  course 
of  his  employment  But  as  we  have  already 
said,  responstbility  cannot  within  any  rec- 
ognised rules  of  law,  be  fastened  upon  one 
who  has  in  no  way  interfered  with  and  con- 
trolled in  the  matter  causing  the  injury. 
From  the  simple  fact  of  hiring  the  carriage 
or  riding  in  it  no  such  liability  can  arise. 
The  party  hiring  or  riding  must  in  some  way 
have  co-operated  in  producing  the  injui^y 
complained  of  before  he  incurs  any  liability 
for  it  Tf  the  law  were  otherwise,'  as  said 
by  Mr.  Justice  Depue  in  his  elaborate  opinion 
in  the  latest  case  in  New  Jersey,  •not  only  the 
hirer  of  the  coach,  but  also  all  the  passen- 
gers in  it  would  be  under  a  constraint  to 
mount  the  box  and  superintend  the  conduct 
of  the  driver  in  the  management  and  control 
of  his  team,  or  be  put  for  remedy  exclusiTely 
to  an  action  against  the  irresponsible  driver 
or  equally  irrei^)onsible  owner  of  a  coach, 
taken,  it  may  be,  from  a  coach  stand,  for  the 
consequences  of  an  injury  wliich  was  the 
product  of  the  co-operating  wrongful  acts  of 
the  driver  and  of  a  third  person,  and  that 
too,  though  the  passengers  were  ignorant  of 
the  character  of  the  driver,  and  of  the  respon- 
sibility of  the  owner  of  the  team,  and  stran- 
gers to  the  route  over  which  they  were  to  be 
carried.' " 

The  court  further  dtes  with  approyal  the 
case  of  Dyer  v.  Ry..  71  N.  T.  228.  in  which 
the  facts  are  very  similar  to  those  in  the  case 
at  bar,  in  the  following  words:  •*The  plaintiff 
was  faijured  while  crossing  the  defendant's 
railroad  track  on  a  public  thoroughfare.  He 
was  riding  in  a  wagon  by  the  permission  and 
invitation  of  the  owner  of  the  horses  and 
wagon.  At  that  time  a  train  standing  south 
of  certain  buildings,  which  prevented  its  be- 
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ing  seen,  bad  started  to  back  over  tbe  cross- 
ing, witbout  giving  tbe  driver  of  tbe  wagon 
any  vearning  of  its  approacb.  Tbe  borses,  be- 
coming frigbtened  by  tbe  blowing  off  of 
steam  from  engines  in  tbe  vicinity,  became 
unmanageable,  and  tbe  plaintiff  was  tbrown 
or  Jumped  from  tbe  wagon,  and  was  injured 
by  tbe  train,  wbicb  was  backing.  It  was 
beld  tbat  no  relation  of  principal  and  agent 
arose  between  tbe  driver  of  tbe  wagon  and 
tbe  plaintiff,  and,  altbougb  be  traveled  volun- 
tarily, be  was  not  cliargeable  wltb  negligence, 
and  tbere  was  no  claim  tbat  tbe  driver  was 
not  competent  to  control  and  manage  tbe 
borses." 

In  Transfer  CJo.  v.  Kelly,  86  Oblo  St  86>  38 
Am.  Rep.  558,  tbe  plaintiff  below  (Kelly)  was 
injured  wbile  riding  on  a  street  car  in  colli- 
sion wltb  a  car  of  tbe  Transfer  Oompany, 
and  was  permitted  to  recover,  altbougb  it 
appeared  tbat  tbe  servants  of  botb  companies 
were  negligent.  Tbe  Cblef  Justice,  in  deliv- 
ering tbe  opinion  of  tbe  court,  said:  "It 
seems  to  us,  tberefore,  tbat  tbe  negligence 
of  tbe  company  or  of  its  servants  sbould  not 
be  imputed  to  tbe  passenger,  wbere  sucb 
negligence  contributes  to  bis  injury  Jointly 
witb  tbe  negligence  of  a  tblrd  party,  any 
more  tban  it  sbould  be  so  imputed  wbere  tbe 
negligence  of  tbe  company  or  its  servants 
was  tbe  sole  cause  of  tbe  injury."  "Indeed," 
tbe  Obief  Justice  added,  "it  seems  as  incred- 
ible to  my  mind  tbat  tbe  rigbt  of  a  passenger 
to  redress  against  a  stranger  for  an  injury, 
caused  directly  and  proximately  by  tbe  lat- 
ter*8  negligence,  sbould  be  denied  on  tbe 
ground  tliat  tbe  negligence  of  bis  carrier  con- 
tributed to  bis  injury,  be  being  witbout  fault 
bimself,  as  it  would  be  to  bold  sucb  passen- 
ger responsible  for  tbe  negligence  of  bis  car* 
rier  wbereby  an  injury  was  inflicted  upon  a 
stranger.  And  of  tbe  last  proposition,  it  is 
enougb  to  say  tbat  it  is  simply  absurd." 

In  Bobinson  v.  Railroad,  66  N.  Y.  11, 23  Am. 
Rep.  1,  Cburcb,  C.  J.,  a  distinguisbed  Jurist, 
speaking  for  an  able  court,  says:  "It  is  tbere- 
fore tbe  case  of  a  gratuitous  ride  by  a  female 
upon  tbe  invitation  of  tbe  owner  of  a  borseand 
carriage.  Tbe  plaintiff  bad  no  control  of  tbe 
vebicle,  nor  of  tbe  driver  in  its  management 
It  is  not  claimed  but  tbat  Conlon  was  an  able- 
bodied,  competent  person  to  manage  tbe  es- 
tabllsbment,  nor  tbat  be  was  intoxicated  or 
in  any  way  unfit  to  bave  cbarge  of  it  Upon 
wbat  principle  is  it  tbat  bis  negligence  is 
imputable  to  tbe  plaintiff?  It  is  conceded 
tbat,  if  by  bis  negligence  be  bad  injured  a 
tbird  person,  sbe  would  not  be  liable.  Sbe 
was  not  responsible  for  bis  acts,  and  bad  no 
rigbt  and  no  power  to  control  tbem.  True, 
sbe  bad  consented  to  ride  witb  bim,  but  as 
be  was  in  every  respect  competent  and  suita- 
ble, sbe  was  not  negligent  in  doing  so.  Oan 
sbe  be  beld,  by  consenting  to  ride  witb  bim, 
to  guaranty  bis  perfect  care  and  diligence? 
Tbere  was  no  necessity  for  riding  witb  bim. 
It  was  a  voluntary  act  on  tbe  part  of  tbe 
plaintiff,  but  it  was  not  an  unlawful  or  neg- 


ligent act  Sbe  was  injured  by  tbe  Dili- 
gence of  a  tbird  person,  and  was  free  from 
negligence  berself ,  and  I  am  unable  to  per- 
ceive any  reason  for  imputing  Conlon's  n^- 
ligence  to  ber."  Again,  tbe  court  says,  on 
page  13,  66  N.  T.,  23  Am.  Rep.  1:  "I  am  un- 
able to  find  any  legal  principle  upon  wbicb  to 
impute  to  tbe  plalntifl  tbe  negligence  of  tbe 
'  driver.  Tbe  wbole  argument  on  bebalf  of 
I  tbe  appellants  on  tliis  point  is  contained  in 
I  tbe  following  paragrapb  from  tbe  brief  of  its 
!  counsel:  'So,  if  tbe  plaintiff  bad  proceeded 
i  on  tbis  Journey  upon  tbe  invitation  of  Conlon 
I  for  tbe  like  purpose,  sbe  baving  voluntarily 
I  intrusted  ber  safety  to  bis  care  and  prudence, 
and  thus  exposed  berself  to  tbe  risk  of  Injury 
arising  from  bis  negligence  or  want  of  skill, 
sbe  would  be  precluded  from  recovering,  if  be 
tbereby  contributed  to  ber  injury.'  If  tbis 
argument  is  sound,  wby  sbould  It  not  apply 
in  all  cases  to  public  conveyances,  as  well 
as  private?  Tbe  acceptance  of  an  invitation 
to  ride  creates  no  more  responsibility  for  tbe 
acts  of  tbe  driver  tban  tbe  riding  in  a  stage- 
coacb  or  even  a  train  of  cars,  providing  tbere 
was  no  negligence  on  account  of  tbe  char- 
acter or  condition  of  tbe  driver,  or  tbe  safe- 
ty of  tbe  vebicle,  or  otherwise.  It  is  no  ex- 
cuse for  the  negligence  of  tbe  defendant  tbat 
another  person's  negligence  contributed  to 
tbe  injury,  for  whose  acts  the  plaintiff  was 
not  responsible.  The  rule  of  contributory 
negligence  is  very  strict  in  this  state,  and 
sbould  not  be  extended,  nor  should  the  rule 
of  imputable  negligence  be  extended  to  new 
cases,  wbere  tbe  reason  for  its  adoption  is 
not  apparent" 

In  Railway  Co.  v.  Lapsley,  51  Fed.  174,  2 
C.  C.  A.  149,  16  L.  R.  A.  800,  Sanborn,  O.  J.. 
speaking  for  the  court,  says:  "But  where 
the  owner  and  driver  of  a  team  and  carriage 
invites  another  to  ride  in  his  carriage,  no 
relation  of  principal  and  agent  is  created;  no 
relation  of  master  and  servant  is  established: 
the  owner  and  driver  of  tbe  team  are  not 
controlled  by,  and  are  not  in  any  sense  the 
agents  of,  the  invited  guest;  and  to  bold 
bim  responsible  for  tbe  negligence  of  tbe 
former,  by  whose  permission  alone  he  rides, 
is  unauthorized  by  tbe  law  and  repugnant  to 
reason.  Tbat  be  who  suffers  injury  from  an- 
other's negligence  may  recover  compensation 
of  tbe  wrongdoer  is  a  principle  founded  in 
natural  Justice  and  sustained  by  every  prece- 
dent That  wbere  tbe  negligence  of  tbe  pe^ 
son  injured  has  contributed  to  tlie  injury  be 
cannot  so  recovw,  because  it  is  impractica- 
ble, in  tbe  administration  of  Justice,  to  divide 
and  apportion  tbe  compensation  In  proportiou 
to  the  varying  degrees  of  concurring  negli- 
gence, is  equally  well  settled.  But  tbat  be 
whose  wrongful  act  or  omission  has  caused 
the  injury  and  damage,  and  who,  upon  every 
consideration  of  Justice  and  reason,  ought  to 
make  compensation  for  it  shall  be  permitted 
to  escape  because  a  tbird  person,  over  whom 
tbe  injured  person  bad  no  control,  and  whose 
only  relation  to  him  was  that  of  a  guest  tD 


N.a) 


DUVAL  T.  ATLANTIC  COAST  LINE  R.  00. 


755 


his  host,  has  been  guilty  of  negligence  that 
contributed  to  the  injury,  is  neither  Just  nor 
reasonable.  According  to  the  verdict  of  this 
Jury,  a  loss  of  $1,000  was  entailed  upon  the 
decedent  by  the  negligence  of  this  defendant 
The  defendant's  wrongful  omission  was  the 
proximate  cause  of  this  damage.  The  dece- 
dent in  no  way  caused  or  contributed,  by  any 
act  or  omission  of  hers,  to  this  injury.  She 
had  no  control  over  her  brother,  the  driver, 
who  may  have  contributed,  by  his  careless- 
ness, to  the  damage.  Upon  what  principle, 
now,  can  it  be  Justly  said  that  the  decedent 
must  bear  all  this  loss,  when  she  neither 
caused,  was  responsible  for,  nor  could  have 
prevented  it,  because  this  third  person  as- 
sisted to  cause  the  injury,  the  proximate 
cause  of  which  was  the  wrongful  act  of  the 
defendant  company?  If  there  exists  in  the 
realms  of  Jurisprudence  any  sound  principle 
upon  which  so  unrighteous  a  punishment  of 
the  Innocent  and  the  discharge  of  the  guilty 
may  be  based,  we  have  been  unable  to  discov- 
er it" 

In  Dean  v.  Railway,  129  Pa.  514,  Clark, 
J.,  delivering  the  opinion  of  the  court  says, 
on  page  524,  18  Atl.  720,  6  L.  R.  A.  143,  15 
Am.  St  Rep.  733:  "Quotations  might  be  giv- 
en, from  many  cases  in  the  different  states, 
illustrating  the  very  firm  and  emphatic  man- 
ner in  which  the  doctrine  of  this  celebrated 
case  has  been  denied.  The  authorities  in 
England  and  the  great  current  of  authorities 
of  this  country  are  against  It  Nor  can  I 
see  why,  upon  any  rule  of  public  policy,  a  par- 
ty injured  by  the  concurrent  and  contributory 
negligence  of  two  persons,  one  of  them,  his 
common  carrier,  should  be  held,  and  the  other 
released  from  liability.  As  to  this,  I  speak 
only  for  myself.  In  my  opinion,  there  is  no 
principle  consonant  with  common  sense,  com- 
mon honesty,  or  public  policy  which  should 
hold  one  not  guilty  of  any  negligence,  either 
of  omission  or  commission,  for  the  negligence 
of  another  imputed  to  him  under  such  cir- 
cumstances. Although,  in  Carlisle  v.  Brisbane 
[113  Pa.  544,  6  Atl.  372],  I  may  appear  to 
have  accepted  that  doctrine,  I  mean  mere- 
ly to  state  that  the  ground  upon  which  this 
court  had  rested  that  rule  was  better  than 
that  taken  by  the  English  courts.  But  if  this 
were  not  so.  Fields  was  not  a  common  car- 
rier. Dean  was  riding  in  the  wagon  merely 
by  invitation  of  Field,  who  happened  to  be 
going  In  the  dhrection  of  Dean's  home  with 
a  load  of  provisions.  He  was  carried  with- 
out compensation,  merely  as  an  act  of  kind- 
ness on  the  part  of  Fields,  who  had  sole  con- 
trol of  the  team  and  of  the  wagon.  The  case 
is  similar  in  this  respect  to  Carlisle  v.  Bris- 
bane, supra,  and  to  the  case  of  Foil  man  v. 
City  of  Mankato  [Minn.]  29  N.  W.  317,  59 
Am.  Rep.  840.  We  are  clearly  of  opinion 
that  if  Dean  himself  was  guilty  of  no  neg- 
ligence, i^e  negligence  of  Fields  cannot  be 
Imputed  to  him." 

This  case  was  expressly  approved  in  Bunt- 
ing V.  Hogsett  139  Pa.  3G3,  21  Atl.  31,  33, 
34,   12  L.  R.  A.  268,  23  Am.   St  Rep.  192, 


where  the  court  uses  the  following  language, 
on  page  376,  139  Pa.,  page  33,  21  AtL,  12 
L.  R.  A-  268,  23  Am.  St  Rep.  192:  "But 
Thorogood  v.  Bryan,  supra,  which  is  the 
leading  case,  has  been  recently  overruled  in 
the  English  Court  of  Appeals.  The  Bernine 
(Mills  V.  Armstrong)  12  Prob.  &  D.  58. 
And  the  doctrine,  although  formerly  accept- 
ed in  many  of  the  states,  is  now  general- 
ly disapproved.  The  authorities  in  England 
and  the  great  current  of  authority  in  this 
country  are  against  it  The  cases  are  col- 
lected in  Dean  v.  Railroad,  supra.  They 
are  numerous,  and  it  is  unnecessary  to  refer 
to  them  here.  What  was  there  said  was  giv- 
en as  an  individual  opinion  merely,  and  was 
to  some  extent  perhaps,  obiter  dictum;  bat 
we  are  now  unanimously  of  opinion  that  the 
views  there  expressed,  somewhat  in  advance, 
contain  the  proper  exposition  of  the  law. 
The  identification  of  the  passenger  with  the 
negligent  driver,  or  the  owner,  or  with  the 
carrier,  as  the  case  may  be,  without  Us  co- 
operation or  encouragement  Is  a  gratuitous 
assumption.  As  Mr.  Justice  Field  said,  in 
Littie  V.  Hackett  116  U.  8.  366,  6  Sup.  Ct 
391,  29  L.  Ed.  652:  There  is  no  such  identity. 
The  parties  are  not  in  the  same  position. 
The  owner  of  a  public  conveyance  is  a  car- 
rier, and  the  driver  or  the  person  managing 
it  is  his  servant  Neither  of  them  is  the  serv- 
ant of  the  passenger,  and  his  asserted  identi- 
ty with  them  is  contradicted  by  the  daily 
experience  of  the  world.*  The  rationale  of 
the  rule  of  Thorogood  v.  Bryan  is  expressly 
disavowed  in  our  own  case  of  Lockhart  v. 
Litchtenthaler,  and  it  is  now  rejected  as  un- 
tenable and  wholly  indefensible.  Nor  Is 
there  any  rule  or  principle  of  public  policy 
which  will  support  such  a  doctrine.  If  a  per- 
son is  injured  by  the  concurrent  and  contrib- 
utory negligence  of  two  persons,  one  of  them 
being  at  the  time  the  common  carrier  of  his 
person,  there  is  no  reason,  founded  in  public 
policy  or  otherwise,  which  should  release  one 
of  them  and  hold  the  other.  It  is  true,  the 
carrier  may  be  subjected  to  a  higher  degree 
of  care  than  his  co-tort-feasor,  but  this  af- 
fords no  reason  why  either  or  bdth  of  them 
should  not  be  held  to  that  degree  of  care, 
respectively,  which  the  law  imposes  upon 
them,  and  to  be  answerable  in  damages  ac- 
cordingly. The  general  rule  undoubtedly  is, 
if  a  person  suffers  injury  from  the  Joint  neg- 
ligence of  two  parties,  and  both  are  negligent 
in  a  manner  which  contributes  to  the  injury, 
they  are  liable  Jointly  and  severally,  and  it 
would  seem,  in  principle,  to  be  a  matter  of 
no  consequence  that  one  of  them  is  a  com- 
mon carrier.  Neither  the  comparative  de- 
grees of  care  required,  nor  the  comparative 
degrees  of  culpability  established,  can  affect 
the  liability  of  either." 

It  is  unnecessary,  as  well  as  Impracticable, 
to  cite  all  the  other  cases  we  have  examined 
on  this  subject  and  so  we  will  confine  oiuv 
selves  to  a  few  in  which  the  precise  question 
under  consideration  Is  directly  presented. 
That  one  who  is  injured  by  the  Joint  or  con- 
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earring  negligence  of  a  private  person,  with 
whom  he  Is  riding  by  Invitation  as  a  guest 
or  companion,  and  a  third  person^  Is  not 
chargeable  with  the  negligence  of  the  driv^, 
Is  held  In  the  following  cases:  Masterson  v. 
N.  Y.  C.  R.  Co..  84  N.  Y.  247,  38  Am.  Rep. 
610;  Strauss  v.  Railroad  (Sup.)  39  N.  Y.  Supp. 
998;  Kessler  v.  R.  Co.  (Sup.)  38  N.  Y.  Supp. 
799;  Street  Ry.  Co.  v.  Powell,  89  Ga.  601,  16 
S.  B.  118;  Leavenworth  v.  Hatch,  57  Kan. 
57,  45  Pac.  65,  67  Am.  St  Rep.  309;  CahUl  ▼. 
Railroad,  92  Ky.  345,  18  S.  W.  2;  Noyea  t. 
Boscawen,  64  N.  H.  631.  10  Atl.  690,  10  Am. 
St  Rep.  410;  Ouverson  v.  Grafton,  6  N.  D. 
281,  66  N.  W.  676;  St  Clair  R.  Co.  v.  Badle, 
48  Ohio.  91. 1  N.  B.  619;  Carlisle  v.  Brisbane, 
118  Pa.  544,  6  Atl.  372,  67  Am.  Rep.  483;  P. 
W.  &  B.  R.  Co.  V.  Hogeland,  66  Md.  149,  T 
Atl.  105.  59  Am.  Rep.  159;  B.  &  O.  R.  Co.  v. 
State.  79  Md.  335,  29  Atl.  518,  47  Am.  St  Rep. 
415;  R.  Co.  v.  Davis,  69  Miss.  444,  13  South. 
693;  Foliman  v.  Mankato,  35  Minn.  622,  29 
N.  W.  317,  59  Am.  Rep.  340;  Com'rs  ▼.  Mutch- 
ler.  137  Ind.  140,  36  N.  B.  634;  2  Jaggard« 
Torts.  S  276»  p.  982;  Bishop  Noncont  Law» 
I  1070. 

The  rule  la  thus  stated  hi  7  Am.  A  Bng. 
Bnc.  447:  "Occupants  of  Private  Conveyan- 
ces. In  the  second  class  of  cases  there  has 
been,  and  still  Is,  much  conflict  among  the  aur 
tboritles,  but  the  true  principle  seems  to  be 
that  when  a  person  Is  Injured  by  the  negli- 
gence of  the  defendant  and  the  contributory 
negligence  of  one  with  whom  the  Injured  pei^ 
son  Is  riding  as  a  guest  or  companion,  such 
negligence  Is  not  Imputable  to  the  Injured 
person;  while,  on  the  other  hand.  It  may  be 
Imputable  when  the  injured  person  is  In  a 
position  to  exercise  authority  or  control  over 
the  driver.**  Judge  Thompson,  In  his  Com- 
mentary on  the  Law  of  Negligence,  vol.  1«  | 
602,  thus  lays  down  the  rule:  "Negligence  of 
the  driver  is  not  Imputed  to  the  passenger  on 
a  private  conveyance  riding  by  Invitation. 
While  there  are  a  few  untenable  decisions  to 
the  contrary,  nearly  all  American  courts  are 
agreed  that  the  rule  under  consideration  ex- 
tends so  far  as  to  hold  that  where  a  person, 
while  riding  on  a  private  vehicle  by  the  In- 
vitation of  the  driver  or  the  owner  or  the 
custodian  of  the  vehicle,  and  having  no  au- 
thority or  control  over  the  driver,  and  being 
under  no  duty  to  control  his  conduct,  and 
having  no  reason  to  suspect  any  want  of  care, 
skill,  or  sobriety  on  his  part  is  injured  by  the 
concurring  negligence  of  the  driver  and  a 
third  person  or  corporation,  the  negligence 
of  the  driver  is  not  imputed  to  him,  so  as  to 
prevent  him  from  recovering  damages  from 
the  other  tort  feasor." 

We  cannot  better  close  this  dlscusidon  than 
by  the  following  quotation  from  1  Shearman 
A  Redfleld  on  Negligence,  8  66,  and  In  doing 
so  we  deem  it  isroper  to  say  that  while  we 
fully  approve  of  the  legal  conclusions  arrived 
at  by  the  distinguished  authors,  we  do  not 
wish  to  be  held  entirely  responsible  for  the 
vigor  of  their  language:    "Doctrine  of  Iden- 


tlfioation.  As  already  stated,  the  fkct  that 
the  Injury  was  caused  by  the  Joint  negligence 
of  the  defendant  and  a  mere  stranger  Is  nni- 
versally  admitted  to  be  no  defense.  But  in 
the  famous  case  of  Thorogood  v.  Bryan,  an 
Bngllsh  court  Invented  a  new  application  of 
the  old  Roman  doctrine  of  Identification,  and 
held  that  a  passenger  in  a  public  vehicle^ 
though  having  no  control  over  the  driver, 
must  be  held  to  be  so  identified  with  the  ve- 
hicle as  to  be  chargeable  with  any  negligence 
on  the  part  of  its  managers  which  contribut- 
ed to  an  Injury  Inflicted  upon  such  passenger 
by  the  negligence  of  a  stranger.  In  former 
editions,  we  devoted  much  space  to  the  rtf- 
utatlon  of  this  doctrine  of  Identification.' 
But  it  is  needless  to  do  so  any  longer,  since 
the  entire  doctrine  has,  since  our  first  edition 
been  exploded  In  every  court  beginning  witi 
New  Tork  and  ending  with  Pennsylvania 
It  was  finally  overruled  In  Bngland  a  tern 
years  ago.  The  only  remnant  of  this  doctrine 
which  remains  In  sight  anywhere  is  the  the- 
ory that  one  who  rides  in  a  private  oonvej- 
ance  thereby  makes  the  driver  his  agents 
and  Is  thus  responsible  for  the  driver's  negU* 
gence,  even  though  he  has  absolutely  no  pow- 
er or  right  to  control  the  driver.  This  ex- 
traordinary theory,  wMch  did  not  eyea  occur 
to  the  hairsplitting  Judges  In  Thorogood  v. 
Bryan,  was  invented  In  Wisconsin,  and  sus- 
tained by  a  process  of  elaborate  reasoning; 
and  this  Wisconsin  dedsion,  in  evident  ig- 
norance of  all  decisions  to  the  contrary,  was 
recently  followed,  with  some  similar  reason- 
ing, in  Montana,  and  In  Nebraska  witboixt 
any  reasoning  whatever;  which  last  Is  cer- 
tainly the  best  method  of  reaching  a  condn- 
slon,  dlrectiy  <^po8ed  to  conmaon  sense  and 
to  the  decisions  of  twenty  other  courts.  The 
notion  that  one  Is  the  'agent*  of  another,  who 
has  not  the  smallest  right  to  control  or  even 
advise  him,  is  difllcult  to  support  by  any 
sensible  argument  This  theory  Is  imlversal- 
ly  rejected,  except  In  the  three  states  men- 
tioned, and  it  must  soon  be  abandoned  efcn 
there." 

The  doctrine  of  Imputable  negligence^  as 
far  as  It  relates  to  a  child,  has  been  folly 
discussed  and  expressly  repudiated  by  this 
court  in  Bottoms  v.  Railroad,  114  N.  C.  699, 19 
S.  B.  730,  25  L.  R.  A.  784,  41  Am.  St  Rep. 
799.  Even  if  this  phase  of  the  question  were 
now  before  us,  we  could  add  but  llttie  to  what 
was  there  so  fully  and  so  ably  said. 

There  must  be  a  new  triaL 


OM  N.  c.  3m 
HAtJSBR  et  al.  v.  CRAFT  et  al. 

(Supreme  Ooort  of  North  Carolina.    March  8^ 
1904.) 

WILLS  — CONSTRUCTION  — UFB  B8TATB-C0N- 
TINOBNT  REMAINDER— RULB  IN  SHBLI^rS 
CASE-WARRANTIBS  OF  LIFB  TBNANT-aXAT- 

UTB. 

1.  A  will  provided:  "I  give  onto  my  gnnd- 
danghter  K.  a  tract  of  land  called  tiie  jBlder 
tract"    Then    followed    beqaests   of   personal 
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property  to  the  same  granddaughter.  In  the 
same  item  of  the  will,  after  aeTeral  complete 
aentences  and  periods  interrening,  the  item  con* 
tinned:  ''Also  two  acres  of  meadow  land  out  of 
the  River  tract,  •  •  •  which  is  to  be  hers 
during  her  natural  life  only*  and  should  the  said 
K.  me  without  leaying  any  child  or  children, 
then  the  property  which  I  have  given  to  h&r  to 
be  diyidea  among  the  rest  of  my  heirs.*'  Held, 
that  K.  took  a  life  estate  in  the  Elder  tract. 

2.  A  will  devising  a  life  estate,  which  pro- 
vides that  should  the  devisee  thereof  ''die  with- 
out leaving  any  child  or  children,  then  the  prop- 
erty which  I  have  given  to  her  to  be  divided 
among  the  rest  of  my  heirs/'  creates  a  contin- 
gent remainder  in  the  children  of  the  life  ten- 
ant surviving  her  at  her  death. 

3.  Where  a  devise  of  property  is  to  the  devisee 
for  life,  and  should  the  devisee  "die  without 
leaving  any  child  or  children,  then  the  property 
which  I  have  given  to  her  to  be  divided  among 
the  rest  of  my  heirs,"  the  rule  in  Shelley's  Oase 
does  not  apply. 

4.  Under  06de,  |  1834,  providing  that  all  col- 
lateral warranties  are  abolished,  and  all  war- 
ranties made  by  any  tenant  for  life  of  real  es- 
tate descendinK  to  any  person  in  remainder  shall 
be  void,  and  declaring  that  all  such  warranties 
shaU  be  deemed  covenants  only,  and  bind  the 
covenantor  hi  like  manner  as  other  obligations^  a 
warranty  of  title  in  fee  simple  in  a  deed  from  a 
life  tenant,  whose  children  were  entitled  to  take 
the  estate  on  her  death  under  the  will  creating 
it,  has  the  effect  only  of  a  personal  covenant. 

5.  Adverse  possession  cannot  be  predicated  of 
possession  of  real  property  by  grantees  of  the 
ufe  tenant  as  against  the  remaindermen  during 
the  life  of  the  life  tenant. 

Appeal  from  Superior  Court,  Forsyth  Ooun- 
ty;   Neal,  Judge. 

Action  by  W.  H.  Hauser  and  cithers  against 
N.  W.  Craft  and  others.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.    Affirmed. 

This  is  an  action  for  the  recovery  of  real 
property,  which  was  tried  in  the  oomrt  below 
upon  the  following  case  agreed: 

(1)  Isaiah  Coe  died  some  time  in  1836,  lear- 
ing  a  last  will  and  testament,,  dated  Febru- 
ary 5,  1886,  in  which  are  these  words  and 
figures:  "Item  8.  I  give  unto  my  grand- 
daughter Katherine  Scott,  a  tract  of  land 
called  the  Elder  tract,  being  166  acres,  which 
adjoins  Janus  Fletcher.  Also  one  n^^  wo- 
man named  Bett  and  one  boy  named  Law- 
son,  one  girl  named  Alley,  and  their  increase 
from  this  time  forward.  Also  one  horse^ 
bridle  and  saddle  to  be  of  the  value  of 
$100;  two  cows  and  calves,  five  head  of 
sheep^  two  beds  and  fumiture,  a  walnut 
chest  or  bureau;  also  two  acres  of  meadow 
land  out  of  the  River  Tract,  adjoining  her 
grandmother  Pierce,  with  the  privilege  ct  a 

'  cartway  to  and  from  the  same,  which  is  to 
be  hers  during  her  natural  life  only,  and 
should  the  said  Katherine  Scott  die  without 
leaving  any  child  or  children,  then  the  prop- 
erty which  I  have  given  to  her  to  be  divided 
among  the  rest  of  my  heirs." 

(2)  Katherine  Scott  was  a  granddaughter 
of  Isaiah  Ooe  (her  mother,  a  daughter  of 
Isaiah  Coe,  having  died  prior  to  February 
6, 1836),  and  living  with  her  grandfather,  and 
on  May  22,  1840,  the  said  Katherine  Scott, 
for  and  in  consideration  of  $275,  deeded  to 
George  Newman,  in  fee  simple,  the  Blder 


tract,  containing  166  acres,  more  or  less, 
which  is  the  land  in  dispute,  with  the  fal- 
lowing clause  ol  warranty:  "The  said  party 
of  the  first  part  for  the  consideration  afore- 
said does  -hereby  covenant  and  agree  to  war- 
rant and  defend  the  premises  aforesaid  to  the 
said  party  of  the  second  part,  his  ezecut(»s^ 
administrators  and  assigns  against  the  claims 
and  entries  of  all  persons  whatsoevw,  and 
she  further  covenants  that  she  is  seised  of 
the  premises  in  fee  simple  and  has  pdwer  to 
make  and  convey  such  an  estate  by  this 
indenture,  and  has  done  the  same  by  these 
presents." 

(3)  That  Katherine  Scott  intermarried  with 
Adam  Hauser  In  1842,  and  by  him  had  the 
following  children:  W.  H.  Hauser,  a  a 
Hauser,  M.  SI  Fleming,  wife  of  J.  C.  Flem- 
ing, Louisa  Scott,  wife  of  S.  W.  Scott^  and 
Sarah  Chaplin,  wife  of  J.  ^  Ohaplin,  whc 
are  the  plaintiffs  in  this  action. 

(4)  That  subsequent  to  May  22,  1840, 
Ueorge  Newman  sold  the  above  described 
land  to  W.  F.  Shore,  who  in  1874  c(»Lveyed 
said  land  to  the  defendants,  and  the  defend- 
ants in  said  action  have  since  their  purchase 
put  upon  said  land  valuable  Improvements. 

(5)  That  the  defendants  are  now  in  posses- 
sion of  said  land,  and  deny  the  right  of  the 
plaintiffs  to  recover;  that  the  defendants, 
and  those  under  whom  they  claim,  have  been 
in  possession  of  said  land,  und^  known  and 
visible  Hues  and  boundaries,  since  1840,  as 
shown  in  their  deeds. 

(6)  That  Katherine  Hauser,  nte  Scott,  died 
during  the  year  1809,  and  this  action  was 
commenced  on  the  10th  April,  1900. 

(7)  That  said  Isaiah  Ooe  has  descendants 
now  living  other  than  the  plaintiffs  in  this 
action. 

The  plaintiffs  claim  the  land  as  the  chil- 
dren of  Katherine  Hauser,  formerly  Kather- 
ine Scott,  under  the  third  item  of  the  will 
of  Isaiah  Coe;  and  their  contention  is  that 
by  a  proper  construction  of  that  item  theit 
mother  acquired  only  a  life  estate  in  the  land, 
and  at  her  death,  by  implication  or  con- 
struction of  law,  they  took  a  remainder  in 
fee.  Their  counsel  also  contended  at  the  bar 
that,  if  they  did  not  take  under  the  will  as 
the  children  of  Elatherine  Hauser,  then  they 
took  as  heirs  of  Isaiah  Coe  under  the  ul- 
terior limitation;  and,  while  they  are  not  all 
of  his  heirs,  they  can  recover  as  tenants  in 
conmion  of  their  co-heirs  the  entire  estate  in 
the  land  as  against  the  defendants,  who  have 
no  share  or  Interest  therein.  The  defend- 
ants, on  the  contrary,  insist  that  by  the  prop- 
er construction  of  the  third  item  of  the  will 
Katherine  Scott  took  a  fee  contingent  upon 
her  dying  without  leaving  children,  and,  as 
children  bom  of  her  marriage  with  Adam 
Hanser  have  survived  her,  the  contingent  es- 
tate became  absolute  and  indefeasible,  and 
this  estate  they  have  acquired  by  mesne  con- 
veyances from  her.  They  also  contend  that 
the  claim  of  the  plaintiffs,  who  are  heirs  of 
Katherine  Hauser,  is  rebutted  by  the  war- 
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ranty  in  their  ancestor's  deed,  which  is  re- 
lied on  as  a  defense  in  bar  of  their  recovery, 
and,  if  not,  tluit  it  is  barred  by  long-con- 
tinued adverse  possession  under  the  statute 
of  limitations.  There  was  Judgment  for  the 
plaintiffs,  and  the  defendants  excepted  and 
appealed. 

J.  B.  Alexander,  A.  B.  Holton,  and  Benr  I 
bow  &  Hall,  for  appellants.    Glenn,  Manly  & 
Hendren,  for  appellees. 

WAUKER,  J.  (after  stating  the  case).  We 
decided  at  the  last  term  in  Whitfield  v.  Oar- 
ris,  45  S.  E.  904,  tliat  when  property  is  given 
to  a  person  absolutely,  and,  if  he  should  die 
without  leaving  children  or  heirs  of  his  body, 
then  over,  the  primary  devisee  takes  a  fee^  ; 
defeasible  on  his  dying  without  leaving  chil-  | 
dren,  and  that  the  children,  if  he  leave  any, 
take  no  estate  as  purchasers  under  the  will 
by  implication.  If  the  first  taker  dies  leav- 
ing children,  and  without  having  disposed  of 
his  defeasible  estate,  the  children  take  from 
him  by  descent,  and  they  cannot  take  it  by 
implication  as  purchasers,  unless  that  was 
the  intention  of  the  testator  expressed  in  the 
will  or  to  be  clearly  inferred  therefrom.  1 
Underbill  on  Wills,  |  468.  We  could  discover 
no  such  intention  of  the  testator  in  that 
case.  The  rule  thus  stated  also  applies  where 
the  devise  is  in  the  first  instance  to  the  par- 
ent for  life,  and  then  over  to  ulterior  dev- 
isees, if  the  parent  dies  without  leaving  chil- 
dren. But  in  the  latter  case  it  is  said  that 
the  law  will  raise  an  estate  in  remainder  by 
implication  in  favor  of  surviving  children 
upon  slight  indication  of  an  intention  to  that 
effect,  and  one  reason  for  the  rule  is  that 
It  would  be  absurd  to  assume  the  testator 
intended  that  the  death  of  the  first  taker, 
leaving  no  children,  should  entitle  the  dev- 
isee, who  is  to  take  in  remainder  or  by  way 
of  executory  devise,  while  the  converse- 
that  is.  Ills  death  leaving  a  child— will  defeat 
the  limitation  over  without  benefiting  either 
parent  or  child.  1  Underbill  on  Wills,  |  468, 
p.  62a;  Kinsella  y.  Oaffery,  11  Ir.  Ch.  Rep. 
154;  Ex  parte  Rogers,  2  Maddox,  Gh.  (1  Am. 
Ed.)  57a  Whether  this  be  the  correct  prin- 
ciple or  not,  It  is  certainly  true  that,  if  it 
sufficiently  appears  from  the  will  the  testa- 
tor so  intended,  the  law  will  raise  an  estate 
by  implication  in  favor  of  the  children  in 
such  a  case,  notwithstanding  the  estate  is 
not  expressly  limited  to  them  in  the  will. 
We  must  therefore  determine  in  our  case 
whether  Katherine  Hauser  took  only  a  life 
estate  in  the  Elder  tract  of  land,  which  is 
the  property  in  dispute,  or  an  estate  in  fee, 
and,  if  she  took  only  a  life  estate,  whether 
the  plaintiffs  took  an  estate  in  remainder 
by  implication,  or,  if  not,  whether,  lastly, 
they  took  as  heirs  of  thfe  testator  under  the 
ulterior  limitation.  It  is  admitted  that  Kath- 
erine Hauser  took  only  a  life  estate,  if  the 
words  in  the  third  item,  namely,  'Vhich  is 
to  be  hers  during  her  natural  life  only," 
should  not  be  confined  to  the  gift  of  the 


^'meadow  land  and  cartway,**  but  should  be 
extended  to  the  limitation  of  the  EMder  tract 
The  defendants  contend  that,  if  the  third 
item  of  the  will  is  construed  as  it  is  punc- 
tuated, the  qualifying  words  apply  only  to 
the  meadow  tract  and  c&rtway,  and  not  to 
the  Elder  tract  That  a  will  is  couched  in 
ungrammatical  language,  and  is  incorrectly 
punctuated,  are  facts  of  little  importance  In 
construing  it  The  punctuation  may,  in  cer- 
tain cases^  have  some  effect  in  ascertaining 
the  true  meaning,  and  it  is  said  to  be  a  guide, 
though  not  a  very  reliable  one,  to  aid  job  in 
seeking  for  the  testator's  intention;  but  the 
latter  must  always  be  determined  exclosively 
from  the  words  employed  by  the  testator, 
viewed  in  the  light  afforded  by  the  context 
The  punctuation,  or  the  lack  of  it.  Is  not 
material,  and  may  be  omitted  or  supplied  by 
the  court  Ck>mmaB  may  be  inserted  for 
periods,  or  vice  versa,  in  order  to  accomplish 
the  paramount  object  which  Is  the  ascer- 
tainment of  the  testator's  will  or  meaning. 
1  Und^hill,  supra,  |  369.  Bat,  while  this 
may  be  done  when  necessary  to  effectuate 
the  intention  of  the  testator,  we  do  not  think 
that  the  punctuation  of  the  third  item  of  the 
will  evinces  a  purpose  to  separate  the  qualify- 
ing clause  from  that  part  of  the  devise  which 
precedes  the  reference  to  the  meadow  land 
and  cartway,  and  to  restrict  its  operation 
entirely  to  the  latter.  It  is  evident,  from  the 
entire  structure  of  that  item  of  the  wOl. 
that  the  testator  intended  to  limit  the  interest 
of  Katherine  Hauser  in  all  the  property  de- 
scribed in  it  to  a  life  estate.  If  he  had  in- 
tended differently,  he  would  in  some  way 
have  indicated  his  purpose  to  give  a  fee  in 
the  property,  other  than  the  meadow  land 
and  cartway,  in  more  explicit  language. 
There  is  just  as  much  reason  for  holding  that 
the  restrictive  words  apply  to  the  Elder  tract 
of  land  as  there  is  for  construing  the  will 
so  that  they  may  be  confined  in  their  opera- 
tion to  tlie  meadow  land  and  cartway. 

The  relative  pronoun  ••which"  must  be  un- 
derstood to  refer  to  all  that  precedes  in  that 
item  of  the  will,  and  especially  is  this  so 
when  the  clause  which  it  introduces  is  yia.- 
ced  in  immediate  connection  with  the  last 
provision  of  the  item,  namely,  '*and  should 
the  said  Katherine  Scott  die  without  leav- 
ing any  child  or  children,  then  the  properit 
which  I  have  given  to  her  to  be  divided 
among  the  rest  of  my  heirs."  (Italics  oiu&) 
This  provision  follows  the  clause,  **whicfa  is 
to  be  hers  during  her  natural  life  only,"  and 
is  joined  to  it  by  the  conjunction  •'and," 
which  shows  that  the  testator  intended  that 
the  two  should  be  taken  and  construed  to- 
gether, and.  if  this  is  done,  it  is  perfectly 
clear  that  the  testator  intended  to  give  bis 
granddaughter  Katherine  Scott  a  life  estate 
in  the  Elder  tract.  The  interpretation  we 
have  thus  placed  upon  the  item  seema  to  us 
to  be  the  only  natural  and  reasonable  one^ 
and,  besides,  we  are  utterly  unable  to  see 
any  good  reason  why  the  testator  should 


N.G4 


HAUSER  V.  CRAFT. 


759 


have  given  his  grandchild  an  estate  for  life 
In  the .  two  acres  of  meadow  land  and  the 
cartway  and  a  fee  in  the  other  property.  A 
careful  reading  of  the  item  shows  that  his 
purpose  was  to  make  ample  provision  for 
this  grandchild,  who  lived  with  him,  and 
who  was  dependent  upon  him,  by  giving  her 
a  farm,  with  slaves  to  cultivate  it,  and  other 
necessary  personal  property  for  Its  better 
and  more  convenient  enjoyment,  and  the 
meadow  land,  "with  the  privilege  of  the 
cartway  to  and  from  it,"  as  a  means  of  in- 
gress and  egress,  was  given  as  an  appurte- 
nance to  the  larger  tract,  and  as  being  nec- 
essary also  for  its  advantageous  enjoyment. 
It  is  all  one  devise  and  bequest,  and  the  use 
of  periods  and  capitals  was  not  intended  to 
disassociate  the  different  clauses  so  as  to 
constitute  each  one  of  them  as  the  expres- 
sion of  a  separate  and  distinct  gift  of  the 
property  therein  described. 

The  defendants'  counsel  contended  that, 
because  of  the  peculiar  punctuation  and  the 
use  of  capitals,  the  restrictive  clause  applied 
only  to  the  meadow  land  and  cartway;  but, 
if  we  consider  the  method  of  punctuation  as 
indicating  the  intention,  there  is  no  reason 
why  that  clause  should  not  be  as  well  ap- 
plied to  the  horse,  bridle,  and  other  species 
of  personal  property  mentioned  and  describ- 
ed immediately  before  the  meadow  land  and 
cartway.  They  are  separated  only  by  semi- 
colons, and  the  grammatical  constmctloii 
would  require  the  restriction  to  be  extended 
to  them. 

In  construing  wills,  as  exactly  the  same 
language  or  form  of  expression  is  rarely 
used,  each  case  must,  generally  speaking,  be 
decided  upon  its  own  facts,  and  the  inten- 
tion of  the  testator  is  to  be  diligently  sought 
for,  and  when  found  is  to  be  carried  out  if 
not  contrary  to  the  law;  but  the  intention 
must  be'  gathered  from  the  whole  will.  We 
can  derive  little  aid  from  merely  technical 
rales.  In  this  case  it  appears  that  at  the 
time  the  will  was  executed  Katberlne  Scott 
was  living  with  her  grandfather  and  was 
unmarried.  It  is  manifest  he  intended  that 
in  the  distribution  of  his  estate  she  should 
represent  her  mother,  who  was  his  daughter 
(which  is  admitted  in  the  defendants'  brief), 
and  doubtless  he  would  have  given  the  prop- 
erty to  Katherine  in  fee,  as  he  did  to  all  his 
daughters,  but  for  the  fact  that  the  latter 
were  married,  or  had  been,  and  were  of  suffi- 
cient age  and  experience  to  manage  what  he 
should  give  them  witb  judgment  and  discre- 
tion. They  were  practically  settled  in  life. 
With  his  grandchild,  who  must  have  been 
the  object  of  his  most  anxious  care  and  sol- 
icitude, it  was  quite  different  He  knew 
full  well  that  she  might  not,  as  she  did  not, 
attain  her  majority  until  long  after  his  de- 
mise, and  tbat,  inexperienced  as  she  was, 
she  perhaps  would  not  have  any  one  to  ad- 
vise her  in  the  management  of  her  estate. 
It  was  for  the  purpose  of  providing  against 
oltimate  loss  by  reason  of  her  own  improvi- 


dence, or  that  of  her  husband,  if  she  should 
marry,  that  he  did  what  seemed  to  him  best 
to  safeguard  what  may  be  called  her  patri- 
mony, so  that  she  could  enjoy  the  use  and 
income  of  it  during  her  life,  and  so  that  the 
remainder  would  be  preserved  for  her  chil- 
dren, if  she  had  any.  No  other  reason  can 
be  assigned  for  his  making  the  distinction 
which  he  did  between  her  and  his  daughtera 
We  could  not  for  a  moment  yield  to  the  sug- 
gestion that  his  affection  for  her  was  not  as 
strong  as  it  was  for  them,  and  that  he  wish- 
ed to  discriminate  against  her.  Her  peculiar 
and  dependent  situation  was  calculated  to 
arouse  in  him  a  very  tender  and  anxious  re« 
gard  for  her  future  condition  in  life,  and, 
though  not  abating  any  of  his  affectionate 
interest  in  her,  nor  desiring  less  to  see  her 
as  well  placed  as  the  others,  he  no  doubt 
felt  that,  as  her  future  course  in  life  was 
uncertain,  and  her  ability  to  prudently  man- 
age what  she  would  receive  from  him  was 
unknown,  it  was  best  she  should  not  have 
the  absolute  ownership  of  the  property;  but, 
whatever  may  have  been  his  motive,  we 
are  unable  to  look  at  this  will  from  any 
standpoint  which  does  not  reveal  the  clear 
intention  of  the  testator  to  give  the  property, 
and  all  of  it,  to  Katherine  Scott  for  life. 
This  conclusion  takes  the  title  out  of  the  de- 
fendants, but  it  does  not  alone  entitle  the 
plaintiffs  to  succeed  in  this  action,  because 
they  are  suing  for  the  recovery  of  real  prop- 
erty, and,  according  to  the  invariable  rule, 
they  must  recover  upon  the  strength  of  their 
own  title,  and  not  upon  the  weakness  of  the 
title  of  their  adversaries.  The  defendants 
are  not  required  to  show  that  they  have 
any  title  in  the  land,  but  the  plaintiffs  must 
show  affirmatively  that  they  have  a  title 
which  is  good  against  the  world,  or  good 
against  the  defendants,  by  estoppel.  So  that 
we  must  go  further,  and  decide  whether  the 
children  of  Katherine,  who  are  the  plaintiffs 
in  this  action,  took  an  estate  in  remainder 
at  her  death,  by  implication.  Hiere  is  no 
express  gift  to  them,  and  if  they  took  at  all 
it  must  have  been  by  construction  of  law. 
We  are  clearly  of  the  opinion  that  they  did 
so  take.  The  limitation  is,  "should  the  said 
Katherine  Scott  die  without  leaving  any 
child  or  children,  then  the  property  which  I 
have  given  to  her  to  be  divided  among  the 
rest  of  my  heirs."  It  will  be  observed  that 
Katherine  had  only  a  life  estate,  and  there- 
fore at  her  death  all  of  her  interest  ceased 
and  determined.  The  heirs  of  the  testator 
could  not  take  unless  she  died  without  chil- 
dren, because  it  is  expressly  provided  by  the 
will  that  they  should  take  only  upon  the 
contingency  of  her  dying  without  leaving 
children,  and  the  fact  that  she  died  leaving 
children  completely  divested  the  testator's 
heirs  of  all  right  or  title  In  the  land.  The 
presumption  is  that  he  did  not  intend  to 
die  intestate  as  to  any  of  his  property,  and 
this  presumption  is  strengthened  by  the  very 
language   of   the   will,    which   on  its   face 
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shows  that  he  intended  to  dispose  of  all  of 
It  If  the  estate  of  Katherlne  expired  at  her 
death,  and  the  heirs  cannot  take  because 
she  left  children,  who  then  can  take,  unless 
it  be  the  children?  White  v.  Holton«  23  N. 
J.  Law,  380;  Theobold  on  Wills,  p.  569.  The 
implication  is  not  only  necessary,  but  irre- 
sistible, that  in  the  situation  of  the  parties 
as  now  presented  to  ns,  and  giving  to  the 
will  of  the  testator  a  natural  and  reasona- 
ble construction,  it  was  intended  by  him 
that  the  plaintiffs  should  be  the  objects  of 
his  bounty,  and  should  take  the  property  in 
reniaind^  after  the  death  of  their  mother. 
In  this  respect  the  case  is  not  at  all  like 
that  of  Whitfield  y.  Oarris.  There  was  noth- 
ing in  the  will  under  construction  in  that 
case  to  raise  any  such  an  implication,  as 
the  estate  was  Ihnited  to  Franklin  Whitfield 
in  fee,  and  besides  the  presumption  was  that 
the  testator  did  not  intend  to  disinherit  bis 
own  heirs.  There  were  others  than  the  chil- 
dren who  could  take,  and  the  children  could 
take  only  by  descent  from  thehr  parent  In 
the  case  at  bar  we  must  hold  either  that  it 
was  intended  the  children  should  take  a  re- 
mainder at  the  expiration  of  their  mother's 
life  .estate,  or  that  the  fee  should  be  in  abey- 
ance, or  we  must  disregard  the  plainly  ex- 
pressed intention  and  direction  of  the  testa- 
tor, and  hold  that  he  intended  that  at  the 
death  of  the  tenant  for  life  the  estate  should 
go  to  his  heirs.  The  adoption  of  either  of 
the  last  two  altematiyes  would  be  opposed 
to  every  known  principle  of  the  law  appli- 
cable to  such  cases.  We  must  abide  by  the 
rule  as  established  by  the  authorities  we 
have  cited,  and  give  our  decision  upon  this 
point  in  favor  of  the  plaintiffs. 

It  was  suggested  by  counsel  at  the  bar 
that  Katherlne  Scott  imder  the  rule  in  Shel- 
ley's Case,  took  an  estate  tail,  which  by  the 
statute  of  1784  (Code,  |  1325)  was  converted 
into  a  fee  simple.  The  rule  does  not  apply 
to  this  devise.  The  words  of  limitation  are 
not  such  as  bring  our  case  within  the  prin- 
ciple of  that  rule,  and  we  do  not  think  it  can 
be  shown  by  any  of  the  authorities  to  have 
the  slightest  bearing  upon  the  qnestiob  in- 
volved. There  are  no  words  used  which  in- 
dicate any  intention  on  the  part  of  the  tes- 
tator that  Katherine  Scott  should  take  an 
estate  of  inheritance,  either  in  fee  idmple  or 
in  fee  tail,  as  the  only  word  used  is  "chil- 
dren," and  that  word,  by  all  of  the  authori- 
ties, is  not  sufficient  for  the  purpose  of  cre- 
ating such  an  estate.  Moore  v.  Parker,  34  N. 
C.  123;  Ward  v.  Jones,  40  N.  O.  400;  Howell 
V.  Knight  100  N.  G.  254,  6  S.  B.  721;  Mills 
V.  Thome,  05  N.  C.  362;  Starnes  v.  Hill,  112 
N.  O.  1,  16  S.  B.  1011,  22  L.  R.  A.  508;  Leath- 
ers V.  Gray.  101  N.  O.  162,  7  S.  E.  657,  0 
Am.  St  Rep.  30.  The  estate  of  the  children 
could  not  become  absolute  and  indefeasible 
until  the  determination  of  the  life  estate,  as 
the  remainder  was  contingent,  and  this  pre- 


vented the  (deration  of  the  rule.  Starnes  v« 
Hill,  supra.  Besides,  the  application  of  the 
rule  would  defeat  the  well-defined  intenti<« 
of  the  testator,  and  there  are  not  sufildent 
technical  words  in  the  will  to  override  this 
intention.  In  such  a  case  the  rule  can  have 
no  place. 

Counsel  further  contended  that  the  plain- 
tiffs, as  the  children  of  Kath^ine  Hanser, 
formerly  Katherine  Scott  are  rebutted  by 
the  warranty  in  her  deed  under  and  through 
which  the  defendants  claim  the  land.  This 
position  is  equally  untenable.  All  collateral 
warranties  are  abolished;  and  all  warranties 
made  by  any  tenant  for  life  of  lands,  tene- 
ments, or  hereditaments,  the  same  desc^iid- 
ing  or  coming  to  any  person  in  reversion  or 
remainder,  shall  be  void;  and  all  such  war- 
ranties as  aforesaid  shall  be  deemed  cove- 
nants only,  and  bind  the  covenantor  in  like 
manner  as  other  obligations.  This  is  the 
language  of  the  statute  (Code,  |  1334),  and  Is 
too  clear  and  explicit  to  admit  of  any  doubt 
as  to  its  true  meaning.  It  covers  the  case 
completely,  and  is  a  full  and  conclusive  an- 
swer to  the  contention,  and,  besides,  the  au- 
thorities are  all  against  the  defendants  upon 
this  point  The  warranty  of  Katherine  Scott 
who  had  only  a  life  estate,  does  not  bar  or 
rebut  the  plaintiffs,  who  are  her  children, 
because  the  latter  claim  as  remaindermen, 
and  therefore  not  by  descent  but  by  pur- 
chase. This  is  the  construction  of  our  stat- 
ute, it  being  a  re-enactment  of  4  Anne,  Ob. 
16^  §  21,  which  has  received  the  same  inter- 
pretation. Moore  v.  Parker  and  Starnes  v. 
Hill,  supra.  The  matter  is  fuUy  and  ably 
discussed  by  Pearson,  O.  J.,  in  Southerland 
V.  Stout  68  N.  O.  446.  The  warranty  in  our 
case  has  the  force  and  effect  only  of  a  per- 
sonal covenant,  the  difference  between  which 
and  a  warranty,  which  operates  as  a  bar  b7 
way  of  rebutter,  is  explained  in  Wiggins  v. 
Pender,  132  N.  G.  628,  44  &  B.  362,  61  L. 
B.  A.  772. 

The  hist  defense  is  that  the  detf^idanti 
have  had  adverse  possession  for  a  snffideDt 
length  of  time  to  bar  the  right  of  the  plain- 
tiflb;  but  this  position  is  clearly  nntenable, 
as  it  is  agreed  in  the  case  that  Katherlne 
Hauser  did  not  (kle  until  the  year  1889,  and 
this  action  was  commenced  in  1900.  The 
statute  was  not  set  in  motion  until  h&  death, 
as  the  plaintiffs  had  no  right  to  the  posses- 
sion before  she  died  or  during  the  oontino- 
ance  of  her  life  estate. 

It  was  agreed  in  the  court  below  that  cer- 
tain questions  as  to  rents,  proflta^  improve- 
ments, and  betterments  should  be  reserved  to 
be  considered  and  decided  hereafter  in  that 
court 

We  find  no  error  in  the  judgment  of  the 
superior  court,  and  it  will  be  so  certified,  to^ 
the  end  that  further  proceedings  may  be  had 
In  accordance  with  the  agreement  of  the  pai^ 
ties  and  the  law.    No  error* 
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(134  N.  C.  eB8) 

STATE  ▼.  GREEN. 

(Supreme  Oburt  of  North  Carolina.    Match  16^ 

19(H.) 

▲8SAULT  AND  BATTBRT— SEL.F>DffFEINSK-EVI- 
DENCl>-INSTRUCTION— FORM. 

1.  Evidence  held  to  present  a  question  for  the 
jory  whether  one  accused  of  assault  and  bat- 
tery struck  the  prosecuting  witness  in  self-de- 
fense. 

2.  Under  Gode»  8  413,  proTiding  that  the  court 
shall  state  to  the  jury  in  a  plain  and  correct 
manner  the  evidence  given  m  the  case,  and 
explain  the  law  arising  thereon,  the  formula, 
"If  you  believe  the  eviaence  you  should  convict 
the  defendant,"  is  open  to  criticism.  • 

Montgomery,  J.,  dissenting. 

Appeal  from  Superior  Coort,  Craveu  Oomi* 
ty;    Moore,  Judge. 

Thomas  Greeu  was  convicted  of  asiiarilt 
and  battery,  and  appeals.    Reversed. 

The  defendant  was  Indicted  for  asAault 
and  battery  upon  Mack  Hudson.  There  was 
testimony  on  the  part  of  the  state  tending  to 
show  tiiat  the  prosecuting  witness  was  em- 
ployed in  a  barroom  as  a  clerk,  and  that 
about  n  o'clock  at  night  the  defendant,  to- 
gether with  one  Flowers,  entered  the  barroom 
and  called  for  the  witness  Hudson;  that  he 
came  into  the  room,  and  immediately  Flow- 
ers demanded  of  him  to  know  what  he  had 
been  saying  about  the  defendant.  Thereupon 
a  dispute  arose  between  Flowers  and  the 
witness,  which  was  followed  by  Flowers 
striking  Hudson  with  his  fists  and  knocking 
him  down.  The  defendant  testified  as  fol- 
lows: "Flowers  hit  Hudson.  He,  Hudson, 
went  behind  the  counter  and  got  a  pot  and 
threw  it  at  me,  and  I  struck  him  with  a  bot- 
tle. I  had  to  strike  him  to  keep  him  from 
striking  me.  Hudson  wafr  drinking."  On 
cross-examination  he  said:  "After  Hudson 
threw  the  pot  at  me,  he  was  advancing  on 
me.  He  was  as  far  from  me  as  the  post  at 
the  comer  of  the  bar,  15  or  20  feet,  behind 
the  counter.  I  threw  the  bottle,  partly  fill- 
ed with  benzine,  at  him.  He  had  thrown  the 
pot  at  me.  I  threw  the  bottle  at  him  be- 
cause be  threw  the  pot  at  me.  I  think  he 
-would  have  thrown  something  else  at  me. 
He  was  advancing  on  me  when  I  struck  him, 
but  had  nothing  in  his  hand.  Flowers  had 
knocked  Hudson  down.  I  think  Hudson  in- 
tended to  strike  Flowers  with  the  measuring 
pot  which  he  threw."  This  was  all  the  evi- 
dence offered  by  the  defendant  The  court 
Instructed  the  jury  that  if  they  believed  the 
evidence  they  should  convict  the  defendant. 
The  defendant  excepted,  and  appealed  from 
the  judgment  pronounced  upon  a  verdict  of 
anility. 

D.  L.  Ward,  for  appellant  The  Attorney 
General,  for  the  State. 

CONNOR,  J.  The  sole  question  presented 
upon  the  appeal  is  whether  the  court  was 
correct  in  instructing  the  jury  that  in  any 
phase  of  the  defendant's  testimony  he  was 
guilty.    This  excludes  from  our  consideration 


the  testimony  in  behalf  of  the  state.  We  an 
of  the  opinion  that  the  case  should  have 
been  submitted  to  the  jury  with  proper  in- 
structions, to  the  end  that  the  jury  should 
say  what  portion  of  the  defendant's  testi- 
mony was  true  and  what  portion  of  it  was 
untrue.  His  testimony,  taken  in  one  aspect, 
certainly  establishes  his  guilt;  it  is  equally 
true  that,  taken  in  another  aspect,  he  was  not 
guilty.  It  is  the  province  of  the  jury  to  say 
what  portion  of  the  testimony  they  will  be- 
lieve and  what  portion  they  will  reject  Tak- 
ing his  testimony  alone,  there  Is  nothing  to 
show  that  he  went  there  for  the  purpose  of 
provoking  or  engaging  in  a  difficulty  with 
the  state's  witness.  As  he  states  the  trans- 
action, Flowers  hit  Hudson,  Hudson  threw 
a  missile  at  him,  and  he  was  advancing  on 
him  when  he  struck  Hudson  with  the  bottle. 
He  says:  "I  had  to  strike  him  to  keep  him 
from  striking  me.  He  was  advancing  on 
me  when  I  struck  him,  but  had  nothing  in  his 
hands."  It  is  true  that  he  says  that  he 
threw  the  bottle  because  Hudson  threw  the 
pot  at  him.  It  was  the  province  of  the  jury 
to  reconcile  these  statements,  or  reject  that 
which  they  find  untrue.  If  the  jury  shall 
find  this  to  be  a  correct  statement  of  the 
transaction,  and  shall  further  find  that  he 
bad  reasonable  ground  to  apprehend  that  he 
would  be  stricken,  that  the  witness  was  ad- 
vancing upon  him,  and  that  he  used  no  mor« 
force  than  was  necessary,  or  reasonably  ap- 
peared to  be  necessary  under  the  circumstan- 
ces, to  prevent  the  assault,  he  would  not  be 
guilty.  State  v.  Davis,  23  N.  0.  125,  35  Am. 
Dec.  735.  If,  on  the  other  hand,  the  jury 
should  find  that  he  threw  the  bottle  at  the 
witness  because  he  threw  the  pot  at  him,  he 
would  undoubtedly  be  guilty;  or,  if  they 
should  find  that  he  did  not  have  reasonable 
ground  to  apprehend  that  he  would  be  strldc- 
en,  or,  having  such  reasonable  ground,  he 
used  excessive  force,  that  is,  more  force  than 
was  necessary  or  reasonably  appeared  to  be 
necessary,  he  would  be  guilty.  These  are 
questions  for  the  jury,  and  not  for  the  court, 
to  decide. 

If  the  jury  find  the  transaction  to  be  as 
testified  by  the  state's  witness,  he  would  un- 
doubtedly be  guilty;  but,  for  the  purpose  of 
passing  upon  the  defendant's  exception,  we 
must  take  his  testimony  as  being  true,  and 
exclude  the  consideration  of  the  state's  evi- 
dence. We  would  suggest  that  this  court  has 
held  that  the  formula  used  by  his  honor  i» 
the  jury,  that  "if  they  believed  the  evidence 
they  should  convict  the  defendant,"  is  open  to 
criticism.  State  v.  Barrett,  123  N.  O.  753,  31 
S.  B.  731;  Sossamon  v.  Cruse,  133  N.  G.  470, 45 
S.  B.  757.  Section  413  of  the  Code  prescribes 
the  duty  of  the  judge  in  charging  the  jury: 
"He  shall  state  In  a  plain  and  correct  man- 
ner the  evidence  given  in  the  case,  and  de- 
clare and  explain  the  law  arising  thereon." 
We  feel  sure  that  the  error  of  the  learned 
and  careful  judge  who  tried  this  case  was 
an   inadvertence.     The   testimony   strongly 
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tended  to  show  the  defendant's  gullt»  and 
doubtless  so  impressed  bis  honor.  In  the  ad- 
ministration of  the  criminal  law,  it  is  wise 
to  observe  the  "landmarks"  and  preserve  the 
well-defined  rights  and  duties  of  the  court 
and  jury. 

The  defendant's  exception  to  his  honor's 
charge  must  be  sustained,  and  for  the  errors 
complained  of  he  is  entitled  to  a  new  trial. 

MONTGOMERY,  J.  (dissenting).  I  regret 
to  have  to  enter  my  dissent  to  the  opinion  of 
the  court,  but,  after  a  careful  examination  of 
the  evidence,  I  am  so  clearly  of  the  opinion 
that  his  honor  correctly  instructed  the  jury 
as  to  their  duty  that  I  am  constrained  to  do 
so.  The  state  introduced  evidence  to  the  ef- 
fect t^at  the  prosecuting  witness,  Mack  Hud^ 
son,  a  negro,  was  employed  in  a  barroom 
conducted  by  a  negro,  in  the  city  of  New 
Berne,  as  a  clerk,  and  that  about  11  o'clock 
one  Saturday  night,  in  July,  1903,  the  defend- 
ant, Thomas  Green,  together  with  a  man  by 
the  name  of  Flowers,  both  white  men,  enter- 
ed the  barroom  and  called  for  Hudson;  that 
Hudson  came  into  the  room,  whereupon 
Flowers  demanded  of  him  to  know  what  he 
had  been  saying  about  the  defendant  Green, 
and  that  instantiy  a  dispute  arose  between 
Flowers  and  Hudson,  which  resulted  in  Hud- 
son being  knocked  down  by  Flowers.  There 
was  evidence,  too,  that  the  defendant,  Green, 
threw  a  bottle,  partiy  filled  with  benzine, 
which  struck  Hudson  on  the  forehead.  The 
injury  from  the  blow  was  a  se^re  one.  Pri- 
or to  the  throwing  of  the  bottle  by  Green, 
there  had  been  no  words  between  Green 
and  Hudson,  and  no  demonstration  by  Hud- 
son against  Green,  and  Green  cursed  Hud- 
son before  he  struck  him  with  the  bottie. 
Green  was  examined  as  a  witness  In  his  own 
beli^alf,  and  said  that  Hudson  went  behind 
the  counter,  and  got  the  pot  and  threw  it  at 
him,  and  that  he  struck  Hudson  with  the 
bottle.  He  said,  further,  that  he  had  to 
strike  Hudson  to  keep  Hudson  from  strik- 
ing him,  and  that  Hudson  was  drinking  and 
'advancing  on  him.  On  his  cross-examina- 
tion, however,  he  said  that  Hudson  was  15 
or  20  feet  off  and  behind  the  counter  when 
he  (the  witness)  threw  the  bottle  at  him,  and 
that  he  threw  the  bottle  at  him  because 
Hudson  had  thrown  the  pot  at  him.  In  the 
conclusion  of  his  cross-examination  he  ad- 
mitted, too,  that  he  thought  Hudson  had  in- 
tended to  strike  Flowers  with  the  measuring 
pot  when  he  threw  it  The  court  instructed 
the  jury 'that  if  they  believed  the  evidence 
they  should  convict  the  defendant 

From  a  careful  examination  of  the  evi- 
dence in  the  case,  and  from  the  testimony, 
especially  of  the  defendant  it  appears  that 
even  if  Hudson  had  ever  intended  to  or  ac- 
tually did  have  trouble  with  Green,  the  de- 
fendant he  (Green)  provoked  it  and  was 
therefore  himself  guilty.  But  his  own  cross- 
examination  shows  that  Hudson  was  behind 
his  counter,  16  or  20  steps  from  the  defend- 


ant <it  the  time  when  the  defendant  threw 
the  bottle  of  benzine.  The  defendant  as 
we  have  seen,  admitted,  too,  that  he  thought 
Hudson,  when  he  threw  the  measuring  pot 
intended  to  strike  Flowers,  who  had  knocked 
Hudson  down.  The  testimony  of  the  defend- 
ant in  respect  to  the  reason  which  he  gave 
for  his  assault  on  Hudson,  viz.,  that  he  threw 
the  bottle  of  benzine  at  Hudson  because  Hud- 
son had  thrown  the  measuring  pot  at  him, 
cannot  be  a  justification  or  excuse  for  his 
act  The  law  does  not  justify  an  assault  by 
way  of  retaliation  or  revenge  for  a  blow  pre- 
viously received.  State  v.  Gibson,  32  N.  a 
214.  It  appears,  further,  that  Green  did  not 
deny  that  he  cursed  Hudson  before  any  dem- 
onstration or  word  had  been  made  or  spoken 
by  Hudson,  and,  as  we  have  seen,  the  de- 
fendant admitted,  at  the  end  of  his  cross-ex- 
amination, that  he  thought  Hudson  threw 
the  measuring  pot  at  Flowers. 

Upon  the  whole  matter,  as  I  see  it  there 
were  no  variant  aspects  of  the  evidence  to 
be  submitted  to  the  jury.  If  it  was  true,  the 
defendant  was  guilty  in  law;  otherwise  he 
was  not  His  honor  expressed  no  opinion  as 
to  whether  the  jury  ought  or  ought  not  to  be- 
lieve the  evidence.  He  simply  said,  "If  you 
believe  the  evidence,  the  defendant  is  guilty." 


(134  N.  C.  400) 
WILSON  T.  BROWN  et  aL 
(Supreme  Court  of  North  Carolma.    March  16^ 
1904.) 

ADMINISTRATORS-SALE  OP  REAL.  PROPERTY— 
DEFENSBS^RBPLY—ADVERSB  POSSESSION  — 
COLOR  OF  TITLE— TRUST— QUESTION  FOB 
JURY— EVIDENCE— SUFFICIENCY. 

1.  Evidence  examined  in  proceeding  by  ad- 
ministrator for  license  to  sell  real  property  al- 
leged to  belong  to  estate  of  his  intestate*  in 
which  the  defense  was  interposed  that  defend- 
ants had  obtained  a  judgment  against  the  in- 
testate in  6.  county,  which  had  been  docketed 
in  the  county  where  the  proceedings  were  pend- 
ing, and  the  homestead  of  the  intestate  allotted 
on  execution  thereon  issued  from  G.  county* 
thereby  constituting  the  judgment  a  lien  on  the 
land  sought  to  be  sold,  and  held  sufficient  to 
show  that  the  execution  issued  as  alleged. 

2.  In  a  proceeding  by  an  adtministrator  for 
license  to  sell  real  property  alleged  to  belong  to 
the  estate  of  his  intestate,  in  which  the  defense 
was  interposed  that  defendants  had  obtained  a 
judgment  against  the  intestate  in  G.  county, 
which  had  been  docketed  in  the  county  where 
the  proceedings  were  ponding,  and  the  home- 
stead of  the  intestate  allotted  on  the  esecation 
issued  thereon,  a  reply  **that  it  is  denied  on  in- 
formation and  belief  that  execution  on  said 
judgment  was  properly  and  lawfully  issued  from 
G.  county,  and  the  homestead  legally  and  regu- 
larly allotted  under  the  same,  and  it  is  specific- 
ally averred  that  said  execution  was  irresnlar 
and  void,"  is  insufficient  as  a  denial  of  the  alle- 
gations of  the  answer. 

3.  Possession  of  land  under  perfect  legal  title 
prior  to  sale  thereof  on  execution  and  passing 
of  sheriff's  deed  to  the  purchaser,  cannot  be 
tacked  to  possession  continuing  after  the  pass- 
ing of  the  sherifiTs  deed,  to  establish  title  by 
adverse  possession  as  against  the  holder  of  the 
sheriff's  deed. 

4.  The  deed  under  which  a  Judgment  debtor 
became  the  owner  of  land  does  not  oonstitats 
color  of  title  after  sale  of  the  land  on  i 
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and  passing  of  the  sheriff's  deed,  though  the 
judgment  debtor  continued  in  possession. 

5.  The  proof  to  establish  that  the  purchase  of 
property  at  sheriff's  sale  upon  execution  was 
for  the  use  and  benefit  of  the  judgment  debtor 
oontinuin/i;  in  possessicm  must  be  strong,  dear, 
and  convmcing. 

6.  Whether  the  proof  that  the  purchase  of 
property  at  sheriff's  sale  on  execution  was  for 
the  use  and  benefit  of  the  judgment  debtor  con- 
tinuing in  possession  was  sufficient  to  establish 
the  trust  is  a  question  for  the  jury. 

Wallcer  and  Douglas,  JJ.,  dissenting  in  part. 

Appeal  from  Superior  Court,  Pitt  Oounty; 
Moore,  Judge. 

Action  by  H.  H.  Wilson,  administrator 
of  the  estate  of  B.  J.  Wilson,  deceased, 
against  J.  W.  Brown  and  othera  From  a 
Judgment  for  defendants^  plaintiff  appeals^ 
Affirmed* 

Skinner  &  Whedbee  and  Fleming  &  Moore^ 
for  appellant    Y.  T.  Ormond,  for  ai^elleea. 

OONNOR,  J.  The  plaintiff,  administrator  of 
B.  J.  Wilson,  filed  his  petition  against  the  de- 
fendants, heirs  at  law,  etc.,  for  the  purpose  of 
procuring  license  to  sell  certain  real  estate  of 
which  he  alleged  his  Intestate  was  the  owner 
at  the  time  of  his  death,  to  make  assets,  etc 
The  petition  Includes  two  tracts  of  land,  one 
"known  as  the  homestead  of  B.  J.  Wilson," 
etc.,  the  other  **known  as  a  part  of  the  John 
S.  Brown  land,  lying  on  the  east  side  of  the 
Qreenvllle  and  Washington  road,"  etc  The 
petition  contained  the  necessary  ayerments  to 
entitle  the  plaintiff  to  relief.  The  defendant 
O.  G.  Edwards  filed  an  answer  admitting  the 
material  averments,  and  further  alleged  that 
he  and  his  wife  had  recovered  in  the  su- 
perior court  of  Greene  county,  on  the  1st  day 
of  October,  1889,  a  judgment  against  the 
plaintiffs  Intestate,  which  was  duly  dock- 
eted in  Pitt  county;  that  an  execution  there- 
on had  Issued  from  the  superior  coiurt  of 
Greene  county,  and  the  homestead  of  the  de- 
fendant therein  duly  allotted;  that  said  Judg- 
ment remained  imsatisfied,  and  constituted 
a  lien  upon  that  portion  of  the  land  describ- 
ed in  the  complaint  known  as  the  '*home- 
stead.**  To  this  answer  the  plaintiff  filed  a 
reply  admitting  the  recovery  of  the  Judg- 
ment The  second  paragraph  of  the  reply  is 
as  follows:  "That  it  is  denied  on  informa- 
tion and  belief  that  execution  on  said  Judg- 
ment was  properly  and  lawfully  issued  from 
the  superior  court  of  Greene  county,  and  the 
homestead  legally  and  regularly  allotted  un- 
der the  same,  and  it  is  specifically  averred 
that  said  execution  was  Irregular  and  void." 
The  plaintiff  pleaded  the  bar  of  the  statute. 
The  defendants  B.  W.  Brown  and  others, 
by  their  guardian,  filed  an  answer  denying 
that  the*  plaintiff 's  intestate  was  at  the  time 
of  his  death  the  owner  of  the  tract  of  land 
on  the  east  side  of  the  road,  etc.  They  fur- 
ther alleged  that  they  were  the  owners  In 
fee  of  said  land.  To  this  answer  the  plain- 
tiff filed  a  reply  denying  the  affirmative  al- 
legations, and  pleading  the  20  and  7  years' 


statutes  of  limitation  In  bar  of  their  claim, 
etc.  The  plaintiff  further  alleged  that  at  a 
sale  of  said  land  made  by  the  sheriff,  F.  W. 
Brown,  the  father  of  the  defendants,  pur- 
chased the  same  upon  a  parol  trust  to  hold 
the  title  to  the  use  of  plalntifTs  intestate; 
that  he  remained  in  possession,  paying  taxes 
and  receiving  the  rents  of  said  land,  for  more 
than  20  years,  and  until  his  death.  The 
cause  was,  upon  issues  made  by  the  plead- 
ings, transferred  to  the  civil  issue  docket  for 
trial.  In  regard  to  the  defendant  Edwards 
the  court  submitted  the  issue  upon  the  stat- 
ute of  limitations.  The  defendant  intro- 
duced the  clerk  of  the  superior  court  of  Pitt; 
who  produced  the  record  showing  transcript 
of  Judgment  from  Greene^  docketed  In  Pitt 
October  5,  1889.  The  docket  showed  the  en- 
try: "FL  fa.  issued  October,  1880.  Home- 
stead appraised  and  set  off  and  return  made 
October  14,  1889.''  He  next  Introduced  the 
record  of  the  return  of  the  sheriff  showing 
allotment  of  homestead  and  personal  prop- 
erty exemption,  under  execution  on  Judgment 
of  G.  C.  Edwards  and  wife  against  B.  J. 
Wilson,  dated  October  14,  1889.  (It  did  not 
appear  from  said  return  from  what  county 
the  execution  was  Issued.)  The  defendants 
introduced  a  deed  from  the  sheriff  of  Pitt 
county  to  F.  W.  Brown,  in  which  a  sale  un- 
der two  executions  issued  from  the  superior 
court  of  Greene  county  upon  Judgments  in 
favor  of  G.  G.  Edwards  and  wife  against  B. 
F.  Wilson  and  "Julia  0.  Dixon,  Bx'x,  v.  B.  F. 
Wilson,"  is  recited.  The  leVy  is  recited  as 
made  on  October  14,  1889.  This  was  all  the 
evidence  in  regard  to  the  controversy  upon 
the  lien  of  the  Edwards'  Judgment  His 
honor  Instructed  the  Jury  that  if  they  be- 
lieved the  evidence  they  should  answer  the 
Issue  "No."    Plaintiff  excepted. 

We  concur  with  the  opinion  of  his  honcMr. 
There  was  uncontradicted  evidence  amply 
sufficient  to  show  that  the  execution  issued 
on  the  Edwards  Judgment  from  the  superior 
court  of  Greene  county.  It  Is  very  doubtful 
whether  the  reply  sufficiently  denied  the 
averment  We  think  that  upon  a  proper  con- 
struction of  the  paragraph  in  the  reply  It 
may  well  be  said  that  It  was  not  denied. 
From  any  point  of  view  his  honor  correctly 
instructed  the  Jury. 

The  court  submitted  the  following  issue  to 
the  Jury:  "Did  Dr.  Prank  W.  Brown  take 
the  legal  title  to  the  tract  of  land  described 
in  the  sheriff's  deed  Introduced  for  the  use 
and  benefit  of  B..  J.  Wilson?"  The  plaintiff 
tendered,  in  addition,  an  issue  directed  to  the 
inquiry  whether  plaintiff's  intestate  had  been 
in  the  open  and  adverse  possession  of  the 
land  in  controversy  for  more  than  20  years; 
also  in  regard  to  adverse  possession  under 
color  of  title  for  more  than  7  yeara  His 
honor  declined  to  submit  either  of  these  is- 
sues, and  the  plaintiff  excepted.  His  hon- 
or's ruling  was  correct  The  possession  of 
plaintiff's  intestate  could  not  x>osslbly  have 
been  adverse  to  Dr.  Brown  for  20  years,  for 
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the  manifest  reason  that  tbe  sheriff's  deed 
was  executed  March  7,  1890,  before  which 
time  Dr.  Brown  had  no  right  of  action  or 
right  of  entry.  The  plaintiff's  intestate  prior 
to  that  time  had  a  perfect  title  to  the  land. 
In  regard  to  the  second  issue  tendered,  there 
was  no  evidence  that  the  plaintiff's  intestate 
had  possession  of  the  land  after  March  17, 
1890,  the  date  of  the  sheriff's  deed  und^  color 
of  title.  We  have  ho  difficulty  in  holding, 
upon  the  authorities,  that,  in  the  absence  of 
any  explanation,  the  possession  of  plaintiff's 
Intestate  after  the  right  of  action  accrued  to 
Dr.  Brown  was  adyerse  to  him,  and-,  if 
continued  for  20  years,  would  have  ripened 
Into  perfect  title.  Scarboro  v.  Scarboro,  122 
N.  0.  234,  29  a  B.  352.  The  deed  under 
which  plaintiff's  Intestate  became  the  owner 
of  the  land  could  not  constitute  color  of  ti- 
tle after  the  execution  of  the  sheriff's  deed. 
In  Johnson  y.  Farlow,  35  N.  a  81,  Pearson, 
J.,  says:  "McCracken,  after  his  deed  to  the 
lessor,  had  no  color  of  title,  and  the  adverse 
possession  vrhich  he  held  was  naked.  It  is 
absurd  to  suppose  that  the  deed  under  which 
he  had  originally  acquired  the  land,  could 
serve  his  purpose  as  color  of  title  after  he 
had  passed  all  of  his  estate,  interest,  and 
claim  under  it  to  the  lessor.  Color  of  title 
is  something  which  purports  to  give  title, 
but  he  had  nothing  of  the  kind.  The  deed 
to  him  was  functus  officio  except  as  one 
of  the  mesne  conveyances  of  the  lessor.  If 
McOracken  had  taken  a  deed  from  a  third 
person,  that  would  have  been  color  of  title, 
and  seven  years'  adverse  possession  under  it 
would,  in  the  language  of  the  cases,  'have 
ripened  it  Into  a  perfect  title,'  thus  originat- 
ing, which  did  not  exist  at  the  date  of  his 
deed,  for  the  averment  of  this  new  title 
would  not  be  inconsistent  with  the  admis- 
sion which  he  was  bound  to  make  that  his 
deed  had  passed  the  title  to  the  lessor." 
Brown's  legal  title  was  but  a  continuance 
of  the  title  of  the  plaintiff's  intestate,  the 
defendant  in  the  execution.  After  the  sale 
and  execution  of  the  sheriff's  deed,  the  char^ 
acter  of  the  possession  retained  by  plain- 
tiff's intestate  was  open  to  explanation. 
Ruffln  V.  Overby,  88  N.  a  369;  Bryan  v. 
Spivey,  100  N.  0.  57,  13  S.  B.  766;  Boomer  v. 
Oibbs,  114  N.  C.  76,  19  S.  B.  226. 

His  honor  im^erly  refused  to  submit  ei- 
ther of  the  plaintiff's  issues  tendered.  His 
honor  instructed  the  jury  in  regard  to  the 
issues  tendered:  "That  if  the  plaintiff  had 
satisded  them  by  strong,  clear,  and  con- 
vincing evidence  that  Dr.  F.  W.  Brown  took 
the  legal  title  to  the  tract  of  land  described 
in  the  sheriff's  deed  introduced  for  the  use 
and  benefit  of  B.  J.  Wilson,  they  should  an- 
swer the  third  issue,  *Yes,'  and  that  unless 
the  plaintiff  had  satisfied  them  by  strong, 
clear,  and  convincing  evidence  that  Dr.  F.  W. 
Brown  took  the  legal  title  to  said  tract  of 
land  for  the  use  and  benefit  of  B.  J.  Wilson, 
they  should  answer  the  third  issue,  *No.*" 
The  instruction  was  In  accordance  with  tbm 


decisions  of  this  oourt  Smith,  0.  J.,  in  Me- 
Xair  V.  Pope,  100  N.  C.  404^  6  S.  B.  234,  says: 
''But,  to  Ingraft  such  a  trust  upon  a  legal 
estate,  the  proof  of  its  formation  should  be 
strong  and  convincing."  In  Smnmerlln  v. 
Cowles,  101  N.  a  478,  7  S.  B.  881,  it  is  said: 
'*To  attach  a  trust  to  a  legal  estate  by  parol, 
or  to  convert  a  deed  absolute  in  form  into  a 
security  merely,  and  perhaps  in  oth^  cases 
invoking  the  exercise  of  equitable  judicial 
functions  for  relief,  more  proof  is  required 
than  that  which  preponderates  and  governs 
in  the  trial  of  ordinary  questions  of  fact" 
In  Gobb  V.  Bdwards,  117  N.  a  244,  23  &  B. 
241,  Avery,  J.,  says:  "Where  the  Judge  is 
not  at  liberty  to  say  that  there  is  no  evi- 
dence of  the  kind  required  by  the  rule  of  law 
prescribed  In  such  cases,  it  is  his  duty  to  tell 
the  Jury  that  the  law  requires  clear,  strong, 
and  convincing  proof  to  show  the  agreement 
as  well  as  the  subsequent  acts  or  admlssionfl^ 
and  that  it  is  their  province  to  say  whether 
that  offered  does  so  convince  them  of  its 
truth."  This,  and  other  decided  cases  in  our 
Reports,  sustain  his  honor's  charge  to  the 
Jury.  While  the  testimony  in  regard  to  the 
inadequate  price  paid  for  the  land,  the  con- 
tinued possession  of  the  judgment  debtor, 
payment  of  taxes,  the  reduction  of  the  mort- 
gage indebtedness  upon  the  land,  the  rela- 
tion between  liimself  and  the  purchaser, 
might  well  have  Justified  the  Jury  in  find- 
ing that  Dr.  Brown  held  the  title  i^K>n  scmie 
trust  or  understanding  between  himself  and 
the  Judgment  debtor,  these  questions  are  pe- 
culiarly within  their  province,  and,  in  the  ab- 
sence of  any  error  in  the  instructions  by 
which  they  were  guided,  we  are  not  permit- 
ted to  question  their  verdict. 

Upon  careful  ^camlnation  of  the  oitlrs 
record,  we  find  no  error. 

WALKBR,  J.  (dissenting  as  to  homestead 
tract).  The  case  shows  that  the  defendant 
G.  G.  Bdwards  and  his  wife  recovered  a  Judg- 
ment in  the  superior  court  of  Greene  county 
on  the  Ist  day  of  October,  1889,  against  B.  J. 
Wilson,  the  intestate  of  the  plaintiff,  and  the 
said  Judgment  was  do<^eted  in  the  superior 
court  of  Pitt  county  on  the  same  day.  The 
plaintiff  brought  this  proceeding  for  the  pur- 
pose of  selling  the  land  of  his  intestate  to 
pay  debts,  and  in  his  petition  he  asks  for  the 
sale  of  the  land  known  as  the  "homestead 
tract,"  which  is  on  the  west  side  of  the  road, 
and  contains  about  100  acres,  and  also  of  the 
land  known  as  the  ''Brown  tract,"  lying  on 
the  east  side  of  the  road,  it  being  the  excess 
of  the  homestead,  and  containing  about  220 
acres.  An  execution  was  Issued  to  the  sher- 
iff of  Pitt  county,  and  levied  on  the  said  820 
acres  of  land.  The  homestead  was  set  apart 
on  the  14th  day  of  October,  1889,  and  the  ex- 
cess, described  in  the  pleadings  as  containing 
220  acres,  and  In  the  sherilTs  deed  as  con- 
taining about  100  acres,  was  sold,  and  bought 
by  F.  W.  Brown,  father  ot  the  defendant  B. 
W.  Brown  and  othenu    Tbe  plalntUT  alieass 
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that  tbli  particular  purchaae  was  made  by 
Brown  at  the  nominal  sum  of  $5,  for  the  use 
and  benefit  of  his  nncle»  B.  J.  Wilson,  defend- 
ant In  the  execution,  and  upon  the  parol 
promise  or  trust  that  he  would  hold  the  same 
for  his  use  and  benefit,  and,  upon  the  repay- 
ment of  the  sum  disbursed  by  him,  that  he 
would  conyey  the  land  to  his  said  unde^  the 
plalntUTs  Intestate.  I  fully  concur  in  the 
opinion  of  the  court,  so  far  as  It  relates  to 
this  part  of  the  case,  but  I  do  not  concur  in 
Its  decision  as  to  the  disposition  of  the  fund 
arising  out  of  the  sale  of  the  homestead  tract 
The  defendant  G.  C.  Edwards,  who  answers 
for  himself  and  as  administrator  of  his  de- 
ceased wife,  alleges  that  execution  Issued  on 
his  judgment  from  the  superior  court  of 
Greene  county  to  the  sheriff  of  Pitt  county, 
and  that  the  homestead  was  regularly  allot- 
ted; and  the  plaintiff,  in  his  reply,  avers  that 
no  execution  was  ever  lawfully  and  properly 
Issued  from  the  superior  court  of  Greene 
county,  nor  was  the  homestead  ever  regular- 
ly or  legally  allotted  under  the  same,  and  he 
therefore  further  avers  that  the  Edwards 
Judgment  is  barred  by  the  statute  of  limita- 
tions, as  the  attempted  allotment  of  the 
homestead  was  void,  and  of  no  effect,  and 
did  not,  therefore,  su^end  the  operation  of 
the  statute  and  prevent  the  bar.  I  think, 
though  my  Brethren  do  not;  that  the  allega- 
tion of  the  answer  that  execution  had  issued 
from  Greene  county  is  sufficiently  met  and 
denied  by  thr  reply.  In  the  construction  of 
a  pleading  foi  the  purpose  of  determining  its 
lega*.  effect  lie  allegations  shall  be  liberally 
construed  with  a  view  to  substantial  jus- 
tice between  the  parties.  Code,  8  260.  We 
should  remember  that  the  subtle  science  of 
pleading  heretofore  in  use  is  not  merely  re- 
laxed, but  in  a  large  measure  abolished,  by 
the  Code,  and  the  rule  of  the  common  law 
that  every  pleading  must  be  construed 
against  the  pleader  has  been  reversed  by  the 
present  system,  and  we  must  try  to  ascertain 
the  intention  of  the  pleader,  however  it  may 
be  expressed,  and  without  putting  a  too 
strained  and  technical  construction  upon 
his  words.  Moore  v.  Edmlston,  70  N.  C.  510; 
Stokes  V.  Taylor,  104  N.  O.  394,  10  S.  E.  566. 
As  said  by  Clark,  J.,  in  the  last-cited  case, 
wthen  the  defect  is  in  the  form,  rather  than 
in  the  substance,  the  proper  method  of  cor- 
rection is  not  by  demurrer,  nor  yet  by  exclud- 
ing evidence  at  the  trial,  but  by  motion  be- 
fore the  trial  to  make  the  averment  more 
definite.  Bule  v.  Brown,  104  N.  G.  335,  10  S. 
B.  465;  PurceU  v.  Railroad,  108  N.  O.  414,  12 
8.  a  954,  956,  12  L.  B.  A.  113.  The  denial  in 
this  case  was  quite  as  sufficient  to  raise  an 
issue  as  were  the  allegations  and  averments 
in  Moore  v.  Edmlston  and  the  other  cases 
cited.  But  It  was  not  necessary  that  the 
plaintiff  should  reply  to  this  allegation,  as 
the  new  matter  in  the  answer,  not  being  a 
counterclaim,  *is  to  be  deemed  controverted 
by  the  plaintiff  as  upon  a  direct  denial  or 
evidence,  as  the  case  may  require"  (Code,  | 


268),  the  court  not  having  ordered  the  plain- 
tiff to  reply  thereto  (secti<m  248).  An  issue 
having  been  raised,  how  stood  the  proof?  It 
may  be  conceded  that  the  recitals  in  the 
sheriff's  deed  are  prima  facie  evidence  not 
merely  of  the  sal^  but  also  of  the  judgment 
and  execution,  and  of  all  facts  necessary  to 
be  recited,  in  order  to  show  his  power  and 
the  correct  execution  of  it  with  reference  to 
the  sale,  and  that  this  is  so  even  when  the 
party  claiming  under  the  deed  is  the  plain- 
tiff in  the  judgment  Rollins  v.  Henry,  78 
N,  C.  342;  Curlee  v.  Smith,  91  N.  O.  172. 
And  yet  the  fact  in  this  case  is  that  as  to 
the  homestead  tract  there  was  no  sale  by  the 
sheriff,  and  therefore  the  recital  could  not  be 
evidence  of  an  allotment,  nor  even  of  the  is- 
suing of  the  execution  under  which  it  is  al- 
leged the  allotment  was  made.  The  authori- 
ties do  not  fit  the  case.  The  recitals  are 
prima  facie  evidence  for  the  purpose  of  sup- 
porting the  sale  only,  and  there  was  no  sale 
of  this  tract  To  permit  the  execution  to  be 
evidence  of  the  issuing  of  the  execution  in 
this  case  would  violate  the  well-settled  rule 
that  a  party  upon  whom  rests  the  burden 
of  proving  a  fact  must  offer  the  best  attain- 
able evidence  of  it  In  Rollins  v.  Henry, 
supra,  the  court,  by  Rodman,  J.,  says:  "The 
return  to  an  execution  is  ordinarily  the  best 
evidence  of  a  levy  and  sale  under  it  But 
when  the  execution  has  not  been  returned  to 
the  clerk's  office,  and  it,  with  any  return  on 
it  has  been  lost  or  destroyed,  and  it  is  prov- 
ed otherwise  than  from  the  recitals  that 
there  was  a  judgment  and  eweoution  [italics 
mine],  the  recital  in  a  sheriff's  deed  Is  prima 
facie  evidence  of  the  levy  and  sale,  they  be- 
ing official  acts  of  the  sheriff,  even  although 
the  sale  was  not  a  recent  one."  But  assum- 
ing, for  the  sake  of  the  argument  that  the 
recitals  were  evidence  of  the  issuing  of  the 
execution,  they  were  only  prima  fade  evi^ 
dence,  and  open  to  rebuttal.  I  think  there 
was  sufficient  testimony  to  be  submitted  to 
the  jury  for  that  purpose.  There  is  this  en- 
try on  the  execution  docket  of  the  superior 
court  of  Pitt  county:  "Pi.  fa.  issued  Oct 
1889.  Homestead  appraised  and  set  off  and 
return  made  October  14,  18S9."  It  is  not  the 
duty  of  the  clerk  of  the  court  of  the  county, 
whose  sheriff  has  received  an  execution  is- 
sued from  another  county,  to  note  on  his 
docket  the  fact  that  the  execution  has  is- 
sued. He  is  required  to  make  an  entry  in 
regard  to  the  homestead  allotment  when  it 
is  returned  to  him.  Code,  §  504.  If  there  are 
any  payments  on  the  judgment  they  are  cer- 
tified to  him  by  the  clerk  of  the  court  where 
the  judgment  was  taken,  and  must  be  enter- 
ed on  his  docket  The  execution  goes  direct* 
ly  from  the  derit  of  the  court  in  which  the 
judgment  was  rendered  to  the  sheriff  of  the 
county  where  the  defendant's  land  is  situat- 
ed, and  wheace  the  judgment  has  been  docket^ 
ed,  and  the  derk  of  the  latter  county  has 
nothing  to  do  with  it  His  judgment  roll  and 
docket  are  not  required  to  show  anything  in 
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connection  with  It  except  the  credits  on  the 
judgment  and  the  return  of  the  homestead 
allotment,  and  the  latter  Is  required  also  to 
be  returned  by  the  officer  having  the  execu- 
tion to  the  clerk  of  the  court  where  the 
judgment  was  rendered.  Acts  1887,  p.  515,  c. 
272.  The  entry,  therefore,  of  the  clerk  of 
Pitt  superior  court,  was  some  evidence  that 
the  execution  had  been  Issued  from  that 
court,  for,  If  It  had  been,  his  duty  would 
have  been  to  make  just  such  an  entry  as  he 
did  make.  Whether  this  was  sufficient  to  re- 
but any  evidence  Introduced  by  the  defend- 
ant was  a  question  for  the  jury  to  decide, 
and  not  for  the  judge.  All  such  matters 
should  be  left  to  the  triers  of  the  facts  ap- 
pointed for  the  purpose  of  deciding  such  Is- 
sues between  the  parties,  and  should  not  be 
decided  as  matters  of  law.  The  entry  on 
the  docket  In  Pitt  county  was  certainly  as 
reliable  as  the  recitals  In  the  sheriflTs  deed, 
and  those  recitals  constituted  all  of  the  de- 
fendant's evidence.  I  do  not  understand 
why  the  defendant  did  not  Introduce  the 
original  execution,  If  one  ever  Issued  from 
the  superior  court*  of  Greene  county.  If  It 
had  been  lost,  he  could  have  proved  that 
It  had  been  Issued  by  the  entries  on  the 
clerk's  docket  In  Greene  county,  or  by  the 
sheriff  who  acted  under  It  The  fact  that 
no  such  evidence  was  offered  tended  greatly 
to  weaken  the  defendant's  case  and  to 
strengthen  that  of  the  plaintiff. 


DOUGLAS,  J., 
opinion. 


concurs  in  the  dissenting 


(134  N.  C.  636) 

STATB  V.  EDWARDS. 

(Suproiik  Court  of  North  Oarollna.    March  8, 

1004.) 

INTOXICATINQ    LIQUORS-SALB    ON    ELECTION 
DAY— STATUTE— CONSTRUCTION. 

1.  Acts  1901,  p.  266,  c  89,  providing  a  com- 
plete scheme  for  the  conduct  of  regular  elections 
in  the  state,  supersedes  all  preceding  acts  to  the 
same  general  effect. 

2.  Under  Acts  1901,  p.  266.  c.  89,  8  76,  p^ovid^ 
ing  that  any  person  who  shall  give  away  any  in- 
toxicating liquors  on  election  day  shall  be  guilty 
of  a  misdemeanor,  it  is  no  offense  for  one  who 
has  a  license  to  retail  spirituous  liquors  to  sell 
intoxicating  liquors  on  an  election  day. 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; Moore,  Judge. 

A.  M.  Edwards  was  prosecuted  for  unlaw- 
fully selling  Intoxicating  liquor  on  election 
day.  From  an  order  sustaining  a  motion  to 
quash  the  Indictment,  the  state  appeals.  Af- 
flrmedL 

The  Attorney  General,  for  the  State.  W. 
D.  M elver,  for  defendant 

MONTGOMERY,  J.  The  question  raised 
by  the  appeal  of  the  state  In  this  case  is 
whether  or  not  the  sale  of  Intoxicating  liq- 
uors on  an  election  day  by  one  who  had  a 
license  to  retail  spirituous  liquors  Is  unlaw- 
ful.   For  nearly  a  third  of  a  century— from 


the  year  1868  down  to  1900— It  was  the  set- 
tled policy  of  our  law  that  the  giving  away 
and  the  sale  of  intoxicating  liquors  within 
five  miles  of  any  polling  place  on  an  election 
day  should  be  prohibited.  We  first  meet 
with  the  legislative  purpose  in  section  2740 
of  the  Code,  in  the  chapter  entitled  "Elec- 
tions Regulated.**  That  section  is  in  these 
words:  "Any  person  who  shall  give  away  or 
sell  any  intoxicating  liquors,  except  for  med- 
ical purposes  and  upon  the  prescription  of  a 
practicing  physician,  at  any  place  within 
five  miles  of  the  polUng  place,  at  any  time 
within  twelve  hours  next  preceding  or  suc- 
ceeding any  public  election,  whether  general, 
local  or  municipal,  or  during  the  holding 
thereof,  shall  be  guilty  of  a  misdemeanor, 
and  fined  not  less  than  one  hundred  nor  more 
than  one  thousand  dollars.*'  Then  the  Gen- 
eral Assembly,  at  its  session  of  1886,  «iacted 
a  new  election  law,  the  act  being  entitled 
"An  act  to  revise,  amend  and  consolidate  the 
election  laws  of  North  Carolina**  (Laws  1896» 
p.  211,  c.  159).  The  first  section  of  the  last- 
mentioned  act  repeals  the  chapter  of  the 
Code  entitled  "Elections  Regulated,**  embra- 
cing section  2740,  and  all  laws  and  clauses 
of  laws  relating  to  elections  enacted  subse- 
quent to  the  Code;  but  section  2740  of  the 
Code  was  re-enacted  in  the  act  of  1895 
(page  231,  c.  159,  S  61),  and  in  the  election 
laws  of  1899  and  1900  (page  682,  a  507, 
§  78)  the  exact  words  of  section  2740  were 
incorporated.  Under  the  general  election 
law  enacted  by  the  General  Assembly  at  its 
session  of  1901,  section  2740  of  the  Code  was 
again,  word  for  word,  with  the  exception 
of  the  words  "or  sell,*'  incorporated.  Laws 
1901,  p.  266,  c.  89,  9  76.  From  the  reading 
of  these  various  statutes  it  appears  from 
both  the  language  and  the  captions  that  each 
one  of  them  ivas  a  separate  and  complete 
election  law  of  Itself.  Bach  one  was  a  re- 
vising and  consolidating  statute,  covering  the 
whole  subject-matter  of  the  antecedent  ones, 
and  was  therefore  a  repeal  of  the  others;  the 
last  one  (that  of  1901)  being  the  whole  law  hi 
North  Carolina  on  the  subject  of  "Regulation 
of  Elections."  Winslow  v.  Morton,  118  N.  a 
486,  24  S.  B.  417.  It  will  be  remembered  that 
section  76  of  the  act  of  1901  is  section  2740 
of  the  Code,  with  the  words  "or  sell'*  left  out; 
and  it  is  therefore  perfectly  clear  that  the 
matter  of  selling  or  giving  away  liquor,  the 
use  of  liquor,  at  or  near  polling  places  on 
election  days,  was  considered  by  the  Genec^ 
al  Assembly  when  the  act  of  1901  was  pass- 
ed; and,  tiiat  being  so,  it  necessarily  fol- 
lows that  its  last  expression  on  the  subject 
is  a  repeal  by  implication  of  the  words  ''or 
sell"  as  they  had  appeared  in  the  former 
statutes.  But,  If  there  could  be  any  error 
in  that  construction  of  the  law,  the  matter  is 
clinched  by  section  86,  p.  270,  c.  89,  of  the 
Laws  of  1901,  w:hich  is  as  follows:  "Tfhat 
chapter  507  Public  Laws  of  1899  and  chapter 
1  Public  Laws  of  1900,  and  all  other  law» 
and  clauses  of  laws  In  conflict  with  tlite  met 
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are  hereby  repealed,  and  tJie  law  regulating 
elections  as  contained  in  this  act  sfiall  be  con- 
strued as  above,  and  not  in  connection  with 
any  existing  provisions  of  law  for  ttie  regula- 
tion of  elections.  (Italics  ours.)  Those  last 
words  confine  the  courts  to  the  law  on  the 
subject  of  this  indictment  to  section  76  of 
the  act  of  1901  as  it  is  written  there.  His 
honor  properly  quashed  the  bill  of  indict- 
ment, for  the  defendant,  under  his  license  to 
retail  spirituous  liquors^  was  not  prohibited 
from  selling  intoxicating  liquors  on  an  elec- 
tion day.  It  would  haye  been  unlawful  for 
him  to  have  given  away  liquor  on  that  day, 
but  It  was  not  unlawful  to  sell  it. 
No  error. 

WALKER,  J.  (concurring).  I  concur  in 
the  conclusion  of  the  court  in  this  case,  but 
not  for  the  reasons  given  in  its  opinion.  The 
general  or  common-law  rule  seems  to  be  that 
the  simple  repeal,  suspension,  or  expiration 
of  a  repealing  statute  revives  the  repealed 
statute,  whether  such  repeal  was  express  or 
Implied.  Brinkley  v.  Swicegood,  65  N.  C. 
626;  Sutherland,  Stat.  Const  §  16^  But  this 
rule  is  subject  to  a  well-recognized  excep- 
tion, which  is  that,  when  the  repeal  of  a 
repealing  statute  is  for  the  purpose  of  sub- 
stituting another  provision  in  its  place,  the 
implication  of  an  intention  to  revive  the  re- 
pealed statute  cannot  arise,  and  especially 
if  the  substituted  provision  is  repugnant  to 
the  original  provision,  or  is  not  properly  cu- 
mulative to  it.  So  the  repeal  of  a  statute 
which  was  a  revision  of  and  a  substitute  fop 
a  former  act  to  the  same  general  effect,  and 
which  was  therefore  repealed,  cannot  be 
deemed  to  revive  the  previous  act,  for  this 
would  be  plainly  contrary  to  the  Intention 
of  the  Legislature.  Endlich;  Interp.  of  Stat- 
utes, S  475;  Dwarrls  on  Statutes,  p.  159; 
Sutherland,  Stat.  Const,  p.  228.  Our  case, 
I  think,  falls  within  the  exception.  By  a 
succession  of  acts,  commencing  with  chapter 
16  of  the  Code,  which  was  followed  by  Acts 
1895,  p.  211,  c.  159,  Acts  1809,  p,  682,  c.  507, 
Acts  1900,  p.  1,  c.  1,  and  finally  by  Acts 
1901,  p.  266,  c.  89,  the  Legislature  has,  from 
time  to  time,  provided  a  complete  scheme  for 
the  conduct  and  regulation  of  elections  in  the 
state,  and  It  was  manifestly  the  purpose 
that  each  of  said  acts  should  be  a  substitute 
for  the  one  that  preceded  it,  and  that  the 
last  act,  which  entirely  covered  the  ground 
of  each  of  the  others,  should  supersede  them, 
and  become  Itself  the  final  and  full  expres- 
sion of  the  leglslatiTe  will  on  the  subject 
I  cap  discover  nothing  on  the  face  of  the 
last  act  to  rebut  the  intent  which  the  law  in- 
fers from  the  very  nature  of  the  several  acts, 
but,  in  my  opinion,  there  is  everything  to 
Indicate  that  the  real  intention  of  the  Legis- 
lature was  in  strict  accordance  with  that 
which  Is  presumed  by  the  law.    Again,  the 


provision,  by  wliich  the  sale  of  liquor  with* 
in  five  miles  of  a  polling  place  and  within 
the  twelve  hours  next  preceding  or  succeed- 
ing the  day  on  which  any  public  election  is 
held  was  inserted  in  Acts  1899,  p.  682,  c.  507, 
and  Acts  1900,  c.  1,  it  being  section  78  of 
each  of  said  chapters;  and  it  would  be 
strange,  indeed,  if  the  Legislature  intended 
to  revive  section  61,  p.  231,  of  chapter  159 
of  the  Acts  of  1895,  containiiEig  the  same  pro- 
vision, or  section  2740  of  the  Ctode,  as  argued 
in  this  court,  that  it  should  have  expressly 
repealed  two  acts  with  that  provision  in  them 
without  making  the  slightest  reservation  in 
respect  to  it  As  far  as  the  act  of  1895,  8 
61,  is  concerned,  we  find,  upon  examination 
of  the  statutes,  that  it  was  expressly  repeal- 
ed by  Acts  1899,  p.  682,  c.  16,  and  as  the 
latter  act  simply  contained  a  repeal  of  the 
act  of  1895,  and  nothing  more,  the  general 
rule  applied,  and  the  Code  chapter  16,  in- 
cluding section  2740,  and  any  intervening 
general  election  law  repealed  by  the  act  of 
1895,  were  thereby  revived;  but,  as  the  Acts 
of  1899  and  1900  revised  all  prior  general  elec- 
tion laws,  and  substituted  for  them  a  scheme 
complete  in  itself,  the  0)de  chapter  16  was 
repealed  by  them  (Winslow  v.  Morton,  118 
N.  a  486,  23  S.  Ek  417),  and  the  subsequent 
repeal  of  those  two  acts  by  Act  1901,  p.  266, 
c.  91,  did  not  revive  the  provisions  of  the 
Code,  under  the  rule  to  which  I  have  re- 
ferred. It  all,  therefore,  results  in  this:  that 
Act  1901,  p.  26G,  c.  91,  was,  at  the  time  the 
offense  is  alleged  to  have  been  committed, 
the  only  law  in  force  which  regulated  elec- 
tions. I  do  not  attach  any  special  import- 
ance, in  this  discussion,  to  the  words  in  sec- 
tion 86  of  the  act  of  1901,  namely,  "The  law 
regulating  elections,  as  contained  in  this  act, 
shall  be  construed  as  above  and  not  in  con- 
nection with  any  existing  provisions  of  law 
for  the  regulation  of  elections,"  These  words 
could  not  have  refen-ed  to  the  Code,  the  act 
of  1895,  or  any  other  intervening  act  in  re- 
gard to  general  elections,  for  they  had  been 
repealed  by  the  act  of  1899  and  the  act  of 
1900,  successively,  and  therefore  were  not 
"existing  provisions  of  law";  and  they  could 
not  have  had  reference  to  the  Acts  of  1899 
and  1900,  as  they  were  expressly  repealed 
by  the  act  of  1901,  and  could  not,  therefore, 
be  construed  in  connection  with  the  latter. 
While  the  omission  of  the  words  "or  sell" 
from  the  act  of  1901  may  have  been  the  re- 
sult of  inadvertence,  the  general  law,  when 
considered  in  the  light  of  well-settled  rules 
of  interpreta'tion,  does  not  now  forbid  the 
sale  of  liquor  in  the  manner  in  which  It  Is 
charged  In  the  indictment  to  have  been  made, 
and  the  court  was  right  in  granting  the  mo- 
tion to  quash. 

CJLARK,  a  J.,  and  DOUGLAS,  J^  oonour 
in  the  concurring  opinion. 
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(68  S.  C.  IBO) 

BAILEY  &  SON  t.  WELLa 

(Sapreme  Court  of  South  Carolina,    l^iarch  4* 

1904.) 

RES  JUDICATA. 

1.  An  assignee  of  a  note  and  mortgage  sent 
it  to  the  attorney  of  the  assignor,  at  his  request, 
for  foreclosure,  and  had  notice  that  such  att(»^ 
ney  had  commenced  the  suit  in  the  name  of  the 
assignor.  Held^  tiiat  he  was  estopped,  after 
judgment  against  the  assignor,  to  sue  thereon  in 
his  own  name. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Newberry  County;  Aldrlch,  Judge. 

Action  by  Bailey  &  Son  against  Mary  F. 
Wells.  Judgment  for  plaintiif s,  and  defend- 
ant appeals.    Reversed. 

Schumpert  A  Holloway,  for  appellant  John- 
stone &  Welchf  for  req;K>ndent8. 

WOODS,  J.  As  her  first  defense  to  this  ac- 
tion for  foreclosure,  the  defendant  alleges 
that  a  Judgment  in  her  fftvor  in  the  suit  in- 
stituted by  one  George  T.  Reid  to  foreclose 
the  same  mortgage  is  binding  on  the  plaintiffs 
by  reason  of  their  conduct  respecting  that 
suit  These  are  the  material  facts  of  the 
Reid  suit,  so  far  as  they  affect  this  issue: 
The  defendant  gave  to  Reid  a  note  and  mort- 
gage for  11,060.35  on  January  22, 1887,  which 
he  jBubsequently  assigned  to  the  plaintiffs, 
along  with  other  collateral,  to  secure  a  large 
indebtedness.  The  papers  were  never  reas- 
signed to  Reid,  but  he  wrote  to  the  plaintiffs, 
requesting  that  they  be  sent  to  Messrs.  John- 
stone &  Welch,  attorneys  at  law,  for  suit 
About  the  same  time  he  retained  these  attor- 
neys to  foreclose  a  mortgage,  without  stating 
the  name  of  the  debtor  or  any  other  particu- 
lars. In  pursuance  of  Reid's  request;  Bailey 
&  Son  sent  the  note  and  mortgage  to  Messrs. 
Johnstone  &  Welch,  with  a  letter  in  these 
words:  *'At  the  request  of  Mr.  Reid,  we  send 
yon  enclosed  note  and  mortgage  for  suit" 
The  note  and  mortgage  bore  no  evidence  of 
assignment,  and  the  letter  gave  no  intima- 
tion that  Bailey  &  Son  claimed  any  Interest 
in  them.  Suit  for  foreclosure  was  commen- 
ced in  Reid's  name,  and  after  protracted  liti- 
gation the  defendant  prevailed  on  the  plea  of 
payment  Some  time  before  the  Reid  suit 
was  brought  Bailey  &  Son  told  the  defend- 
ant's husband,  who  was  b^-  agent  that  they 
held  the  papers  as  collateral  for  a  debt  due 
by  Reid.  About  "three  or  six  months,''  as 
Mr.  Bailey  states  it  after  its  commencement 
Bailey  &  Son  ascertained  that  the  suit  had 
been  Instituted  and  was  still  pending  in 
Reid's  name;  but  the  evidence  does  not  dis- 
close that  they  made  any  objection,  or  gave 
any  notice  to  the  defendant  that  they  repu- 
diated the  course  that  had  been  taken. 

Sending  the  papers  to  Reid's  attorneys  at 
his  request  the  terms  of  the  letter  written  to 
them,  their  neglect  to  inquire  about  the  suit 
or  concern  themselves  v^ith  it  and  their  fail- 
ure to  repudiate  Reid's  suit  when  It  was 


brought  to  their  attention,  indicate  with  pei^ 
feet  clearness  that  Bailey  &  Son  Intended  to 
place  the  papers  and  salt  entirely  under 
Reid's  control,  and  to  abide  by  the  reanlt 
They  cannot  now  take  an  Inconsistent  posi- 
tion. Hand  v.  S.  &  C.  R.  Co.,  12  S.  C.  314; 
St  Paul  National  Bank  ▼.  Cannon,  46  Minn. 
96,  48  N.  W.  626,  24  Am.  St  Bep^  188. 

We  are  unable  to  p^ceive  how  Bailey  & 
Son's  mere  expectation  that  Reid  would  have 
the  rait  properly  brought  could  avail  thenL 
They  gave  him  no  instructions,  but  ^  they 
had,  this  could  not  protect  them  from  defend- 
ant's charge  that  they  put  Reid  in  control* 
and  must  abide  the  result  of  his  action.  If, 
In  fact  they  intended  to  retain  control  of  the 
papers  and  to  sue  in  their  own  name;,  by  their 
negligence  in  dothing  Reid  with  the  aiqpar- 
ent  own^-ship  of  the  papers  and  control  of 
their  collection  they  misled  the  defendant  in- 
to prosecuting  an  expensive  Utigatlony  and 
are  now  estopped  ttom  alleging  against  the 
Jnd^rment  in  that  cause. 

The  fact  that  Bailey  &  Son  had,  SMne  time 
before  the  Reid  salt  was  comm^iced,  told 
Mrs.  Wells'  husband,  who  was  her  agent 
that  they  held  the  papers  by  assignment  as 
collateral  for  a  debt  dne  by  Reid  to  them, 
does  not  help  the  respondents.  We  cannot 
hold  that  the  pledgee  of  ct^ateral  can  avaO 
himself  of  a  notice  of  his  right  once  given, 
when  he  afterwards  deliberately  turns  over 
to  the  pledgor  such  collateral,  and  places  it 
in  his  complete  control,  to  be  pressed  by  him. 
Such  action  indicates  that  the  debt  has  been 
satisfied  and  the  collateral  released,  or  at 
least  that  the  pledgor  is  authorised  to  collect 
it 

Take  the  view  of  the  facts  most  farorabls 
to  the  plaintiffs.  Assume  for  a  moment  that 
Mr.  Bailey  Is  correct  in  saying  that  be  di- 
rected the  suit  brought  in  the  name  <^  Bailey 
&  Son,  that  Mr.  Welch  is  mistaken  In  his 
statement  of  the  contents  of  the  letter  in- 
closing the  papers  for  suit  that  Reid  was  not 
placed  in  control  of  the  papers  and  the  suit 
and  that  it  was  due  to  the  misunderstanding 
of  their  attorneys,  Messrs.  Johnstone  ft 
Welch,  that  the  action  was  not  brooght  la 
the  name  of  Bailey  &  Son;  they  admit  that 
the  alleged  error  of  the  attorneys  to  whom 
they  had  intrusted  the  suit  was  discovered 
some  time  before  the  dose  of  the  litigatioo, 
and  yet  they  deliberately  elected  to  keep  si- 
lence and  let  the  suit  in  Reid's  name  proceed 
to  its  contusion.  It  was  clearly  their  duty 
then  to  ^eak,  to  the  end  that  the  defendant 
might  not  incur  further  expense  In  defending 
a  suit  which,  in  their  view,  would  decide 
nothing. 

In  any  view  that  can  be  taken,  plaintiffs 
are  concluded  by  the  result  of  the  BDlt  of 
Reid  against  this  defendant  and  it  Is  mawD- 
Qssary  to  consider  the  other  defenses. 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  reverse^ 
and  the  complaint  dismissed.  . 
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(68  S.  C.  138) 

8TATB  V.  SANDERS. 
(SQprvnM  Court  of  South  GaroUna.    Marck  1, 

1904.) 
CRIMINAL  LAW— REFUSAL  OF  CONTINUANCB. 
1.  Where  the  solicitor  told  defendant's  at- 
torney tliat  no  bills  would  be  siyen  out  during 
the  term  of  the  court,  but  a  bill  was  handed  out 
the  next  day  on  the  request  of  the  grand  jury 
and  the  trial  of  defendant  ordered  on  the  follow- 
ing  day,  it  was  not  an  abuse  of  discretion  to  re- 
fuse a  motion  for  continuance,  in  the  absence 
of  a  showing  that  the  defendant's  witnesses 
were  without  the  county. 

Appeal  from  Qeneral  Sessions  Oircolt  Court 
of  Sumter  County;  Townsend,  Judge. 

Judy  Sanders  was  canvicted  of  a  yloIatloQ 
of  the  dispensary  lawi,  and  appeals.  Af- 
firmed. 

L.  D.  Jennings*  for  appellant  John  S.  Wil- 
son, for  the  State. 

POPS,  C'J.  The  appelant  pleaded  guilty 
to  an  Indictment  which  charged  h^  with  the 
crime  of  a  violation  of  the  dispensary  laws 
of  this  state,  and  was  duly  sentenced  l^ 
Judge  Townsend,  at  the  November  term,  1902, 
of  the  court  of  general  sessions  of  Sumt» 
county,  of  this  state.  She  thereupon  appeal- 
ed from  sndi  judgment  on  two  grounds,  to 
wit:  ^Ulrst  Hkc^tion.  It  is  respectfully  sub- 
mitted that  the  presiding  Judge  abused  bis 
discretion  in  forcing  the  defendant  to  trial 
under  the  circumstances  in  this  case,  in  that 
his  honor  would  not  allow  the  defendant  time 
in  which  to  get  her  testimony,  and  in  forcing 
her  to  trial  when  the  solicitor,  John  a  Wil- 
son, had  Informed  her  attorney,  on  Wednes- 
day night,  November  6th,  that  he  would  not 
give  out  a  bill  that  term  of  court,  and  for- 
cing her  to  trial  Friday  morning,  November  8th, 
when  the  true  bill  had  not  been  found  until 
November  7tb,  and  she  had  not  had  time  in 
which  to  get  ready,  not  expecting  to  be  tried 
after  the  state's  attorney  had  said  he  would 
not  give  out  a  bill  at  said  term  of  court;  that 
she  entered  the  plea  of  guilty  for  the  reason 
that  she  was  not  prepared  to  make  her  de- 
fense; that,  if  she  had  been  prepared  to  make 
her  defense,  she  would  not  have  entered  the 
plea  of  guilty.  Second  Elsception.  It  is  re- 
spectfully submitted  that  his  honor  abused 
his  discretion  in  passing  sentence  on  defend- 
ant, in  that  said  sentence  was  oppressive,  un- 
rea8(»iable,  and  Improportionate  to  the  of- 
fense for  which  the  defendant  had  been 
found  guUty." 

1.  It  seems  from  the  statement  of  facts  set 
out  in  the  "case"  that  there  had  been  some 
conversation  between  the  solicitor  of  the 
Third  Circuit  and  the  attorney  for  the  de- 
fendant; ttiat  the  former  stated  to  the  latter 
on  the  6th  day  of  November,  1902,  that  he 
would  not  give  out  a  bill  of  indictment  in 
this  case  '^during  the  present  term  of  court" 
It  seems  that  after  that  day,  to  wit,  on  the 
7th  day  of  November,  1902,  the  grand  Jury 
insisted  that  the  bill  of  indictment  should  be 
preferred  at  once,  and  that  the  solicitor  yield- 
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ed  to  that  demand  of  the  grand  Jury,  and 
handed  out  a  bill  of  Indictment  on  said  7th 
day  of  November,  1902,  upon  which  the  grand 
Jury  found  a  true  bill  on  that  day.  The  cause 
being  placed  on  the  docket  by  the  clerk  of 
court  of  general  sessicms,  which  it  was  his 
duty  to  do,  the  circuit  Judge  on  the  8th  day 
of  November,  1002,  called  the  case  for  tdaL 
Thereupon  the  defendant's  attorney  moved 
for  a  continuance,  basing  this  motion  upon  the 
foregoing  facts,  together  with  the  fact  that 
the  defendant  had  made  no  arrangements  to 
go  to  trial,'  not  having  any  witnesses.  The 
circuit  Judge  overruled  the  motion  for  a  con- 
tinuance, and  ordered  the  cause  to  be  set 
down  for  trial.  Then  the  defendant  entered 
a  plea  of  guilty,  and  was  duly  sentenced.  We 
are  obliged  to  overrule  this  ground  of  appeal. 
The  solicitor  was  controlled  by  the  grand  Ju- 
ry. There  was  only  a  delay  of  a  few  hours— 
from  the  night  of  6th  of  November,  1902, 
to  the  day  of  7th  November,  1902.  The  de- 
fendant knew  the  charge  was  pending  in  the 
court  She  resided  in  the  city  of  Sumter. 
She  did  not,  In  her  showing  for  a  continu- 
ance, make  It  appear  that  any  of  her  wl^ 
nesses  lived  beyond  the  limits  of  the  dty  of 
Sumter,  or  that  any  of  them  were  beyond 
the  limits  of  Sumter  county.  She  had  the 
power  of  the  court  to  summon  witnesses. 
Besides  all  these  matters,  continuances  are 
governed  by  the  discretion  of  the  circuit 
Judge.  There  are  many  decisions  of  tills 
coiurt  which  so  hold.  It  is  only  when  the  chr- 
cult  Judge  abuses  his  discretion  1^  refusing 
tills  motion  that  this  court  will  interfere. 
This  exertion  is  overruled. 

2.  It  is  nowhere  made  to  appear  that  tti^ 
circuit  Judge  exceeded  his  power  under  the 
law  in  fixing  the  terms  of  his  seDtanca 
These  are  matters  within  his  discretion. 
This  court  will  not  Interfere  with  the  exercise 
of  this  discretion  by  the  circuit  Judge.  So 
long  as  the  limits  of  the  law  as  to  punish- 
ment are  observed  by  the  circuit  JudgSb  we 
will  not  interfere.  This  exception  is  over- 
ruled. 

It  is  tiie  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  he.  and  the 
same  Is,  affirmed. 


(«8  8.  C.  119) 
STATfl  V.  WIDBMAN. 
(Supreme  Court  of  South  Carolina.   Feh.  2^ 

1904.) 

CRIMINAL    LAW  —  EVIDENCE  ~  ADMISSIONS  — 
MALICIOUS  MISCHIEF—NEW  TRIAL. 

1.  On  a  criminal  trial,  evidence  of  statementa 
by  defendant  that  another  had  committed  the 
crime,  but  that  he  would  pay  the  prosecutor  to 
settle  it,  are  admissible. 

2.  Where,  on  motion  to  strike  out  an  entire 
declaration,  a  part  only  is  stricken,  and  that 
left  is  objectionable  because  of  its  disconnec- 
tion, the  remedy  of  the  party  moving  to  strike 
is  to  move  that  the  whole  be  restCMred  subject  to 
objection. 

8.  Where  defendant  pleads  an  alibi,  refusal 
to  permit  a  merchant  to  refresh  his  memory 
as  to  what  hour  defendant  deiiyered  a  bundle 


770 


40  SOUTHEASTERN  REPORTER. 


s.a 


to  him  by  looUiug  at  his  order  for  the  bundle  is 
not  error. 

4.  Where  the  evidence  as  to  commission  of  the 
crime  was  circamstantial,  the  presiding  jud^e 
properly  confined  witnesses  who  testified  as  to 
horse  tracks  to  a  description  of  the  peculiarities 
of  the  track  and  the  corresponding  peculiarities 
of  the  feet  of  defendant's  horse. 

5.  On  trial  for  malicious  mischief,  endence  of 
ill  will  on  the  part  of  accused  towards  prosecut- 
ing witnesses  was  admissible. 

6.  Where  there  was  circumstantial  eyidence 
supporting  a  conviction,  refusal  of  a  new  trial 
will  not  be  reversed. 

Appeal  from  General  Sessimia  Circuit  Court 
of  Greenwood  County;   Buchanan,  Judge. 

Ldge  Wideman  was  convicted  of  maUcioofl 
mischief,  and  appeals.    Affirmed. 

Sheppardfi  &  Grier  and  Caldwell  &  Park, 
for  appellant  T.  S.  Sease  and  Ellis  G.  Gray- 
don,  for  the  State. 

WOODS,  J.  The  defendant  was  oonvicted 
of  malicious  mischief  in  burning  a  lot  of 
cord  wood  belonging  to  one  J.  W.  Tolbert 
The  witness  Boney  Williams  testified,  in 
substance,  that  in  conversation  with  him  the 
defendant  said  he  did  not  bum  the  wood, 
but,  in  order  to  end  the  lawsuit,  he  would 
pay  Mr.  Tolbert  for  it;  that  the  burning  was 
done  by  HutchinsoUt  a  white  man,  with 
whom  he  had  had  a  difference,  in  conse- 
quence of  which  Hutchinson  had  laid  it  at 
his  door,  and  that  it  would  not  do  for  him 
to  tell  all  he  knew  about  it  The  defendant 
objected  to  this  statement  on  the  grounds 
that  it  was  not  a  confession,  and  did  not 
tend  in  any  way  to  connect  the  defendant 
with  the  burning;  that  an  offer  to  compro- 
mise is  not  admissible  against  the  party  who 
makes  it;  and  that  the  statement  was  made 
under  duress.  We  think  all  this  evidence  was 
clearly  competent  in  support  of  the  circum- 
stantial evidence  offered  by  the  state  a's 
tending  to  show  defendant's  knowledge  of 
the  commission  of  the  crime.  There  was 
no  evidence  whatever  that  the  statement  was 
made  imder  dures&  Evidence  of  an  offer  to 
compromise  is  not  Inadmissible  in  a  criminal 
case  as  opposed  to  public  i)olicy,  because  the 
public  Is  not  concerned  In  the  private  com- 
pensation for  losses  resulting  from  crime, 
but  rather  in  the  public  punishment  of  crime 
as  an  offense  against  society.  Conversations 
indicating  a  willingness  to  compromise,  as 
in  this  case,  or  a  direct  offer  to  compromise 
a  criminal  charge,  may  indicate  either  a  con- 
sciousness of  guilt  or  merely  fear  or  anxiety 
to  avoid  the  risk  of  a  miscarriage  of  justice. 
Whether  It  comes  from  the  one  or  the  other 
of  these  mental  conditions,  It  Is  generally 
for  the  Jury  to  determine,  under  all  the  cir- 
cumstances attendln^^  It  In  general,  not  on- 
ly are  all  declarations  of  a  defendant  tending 
directly  to  show  that  he  committed  the  crime 
eharged  competent  evidence  against  him,  but 
all  declarations  indicating  his  knowledge  of 
tbe  crime,  especially  if  such  knowledge  la 
kept  secret  and  the  crime  be  so  clandestine 
that  the  perpetrator  may  be  discovered  only 


by  circumstantial  evidence.  This  view  is  not 
inconsistent  with  the  rule  laid  down  in  State 
V.  Mitchell.  49  S.  C.  413,  27  S.  E.  424.  There 
nothing  more  was  decided  touching  this 
point  than  that  the  mere  statement  of  one 
defendant  exculpating  himself  and  laying 
the  crime  on  his  codefendant  is  Incompetent 
against  the  codefendant  as  being  hearsay, 
and  of  no  value  against  the  defendant  mak- 
ing the  statement,  because  it  was  a  denial 
of  all  guilt  and  guilty  knowledge.  See  State 
V.  Smith  (Conn.)  5  Am.  Dec.  134;  Common- 
wealth V.  Crowe  (Mass.)  42  N.  E.  563. 

Upon  defendant's  motion  to  strike  out  this 
entire  conversation  the  court  struck  oat  all 
except  the  words,  "He  said  it  would  not  do 
for  him  tq  tell  what  he  knowed  about  it" 
As  we  have  endeavored  to  show,  the  whole 
conversation  was  competent  including  the 
words  above  quoted.  If  tbe  defendant  re- 
garded himself  prejudiced  by  the  Isctotion 
of  this  sentence  from  the  remainder  of  the 
statement  attributed  to  him,  he  had  a  right 
to  restore  it  to  its  connection  by  asking  for 
all  that  was  said  qualifying  this  remark,  sub- 
ject to  his  objection  to  the  competency  of 
the  entire  conversation.  This  disposes  of 
the  first,  second,  and  third  exceptions. 

We  do  not  think  there  was  reversible  er- 
ror in  refusing  to  allow  the  defendantfs  wit- 
ness Craig  to  refresh  his  memory  by  refer- 
ring to  an  order  sent  to  him  by  McCaslan  on 
the  day  of  the  fire.  The  purpose  of  this  evi- 
dence was  to  support  the  statement  of  tbe 
defendant  tliat  he  carried  from  Craig,  a  mer- 
chant at  Greenwood,  merchandise  ordered 
by  McCaslan,  and,  after  delivering  the  bun- 
dle, he  stayed  at  McCaslan's  imtll  after  the 
hour  the  fire  occurred.  The  unc<mtradicted 
testimony  of  McCaslan's  father  was  that  a 
bundle  was  delivered  to  his  son  at  his  home 
that  night  by  the  defendant  We  do  not  per- 
ceive how  the  fact  that  the  bundle  was 
brought  from  Craig's  store  could  strengthen 
this  evidence  of  alibi.  The  fourth  and  fifth 
exceptions  are  therefore  overruled. 

The  presiding  judge  confined  the  witnesses 
who  testified  as  to  the  horse  tracks  to  a  de- 
scription of  the  peculiarities  of  the  track  and 
the  corresponding  peculiarities  of  the  feet  of 
the  horse  of  the  defendant  State  y.  Green, 
40  S.  C.  330,  18  S.  E.  933,  42  Am.  St  Rep. 
672.  The  Inquiry  made  by  the  witness  Pick- 
ens Brooks  of  the  defendant  as  to  his  pup- 
pies, was  an  inconsequential  part  of  the  nar- 
rative, and  could  not  have  had  any  effect  on 
the  issue.  Evidence  of  111  will  between  the 
owner  of  the  property  destroyed  and  the  de- 
fendant was  competent  to  show  the  motive 
for  the  crime.  The  seventh,  eighth,  ninth, 
tenth,  and  eleventh  exceptions  cannot  be 
sustained. 

As  we  understand,  the  defendant  insists  In 
his  sixth  exception  that  it  was  an  abuse  of 
discretion  for  the  presiding  judge  to  refuse 
the  motion  for  a  new  trial,  made  on  Hie 
ground  that  there  was  no  evidence  to  sup- 
port  the    verdict     There  was  evidence  of 
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horse  tracks  corresponding  to  fbose  of  de- 
fendant's horse  leading  by  the  place  on  the 
road  where  the  wood  was  bnmed,  of  indica- 
tions that  the  horse  had  been  hitched  there, 
that  defendant  was  In  the  vldnity  on  the 
night  of  the  fire,  and  that  he  confessed  to 
knowledge  of  the  malicious  burning  of  the 
wood.  Whether  this  testimony  was  credible 
and  strong  enough  for  conviction,  was  a 
question  primarily  for  the  jury.  It  Is  mani- 
fest this  court  should  not  say  that  it  was  in- 
credible, or»  If  credible,  so  weak  that  there 
was  an  abuse  oi  dlscxetion  in  refusing  to  set 
the  yerdict  aside. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  drcnit  court  be  affirmed. 


(68  S.  C.  14S) 

8TATB  V.  FIMjDa    * 
(Supreme  Ooort  of  South  Garalina.    Mardi  4> 
1904.) 
CONSTITUTIONAL.  LAW— TITLE  OP  ACT. 
LActs   Gen.   Assem.    1SS3.  p.   647,   entitled 
*'An  act  to  amend  the  criminal  law  by  proriding 
for  the  punishment  of  abortion,"  is  unconstitu- 
tional 80  far  as  it  proTidee  a  punishment  for 
persons  who   shall   adrise  tiie   ctmimission   of 
such  crime. 

Appeal  from  General  Sessions  Circuit  Ck>urt 
of  Darlington  County;  Aldrich,  Judge. 

Boyd  Fields  was  convicted  of  crimen  and 
appeals.    Reversed. 

Coggeshall  &  Edwards,  for  appellant  J. 
M.  Johnstone  and  J.  Monroe  Spears,  for  the 
State. 

POPB,  C.  J.  When  the  above-stated  ac- 
tion was  called  for  trial,  the  defendant  in- 
terposed a  motion  to  quash  the  indictment  up- 
on the  ground  that  section  2  of  the  act  of 
1888  whose  titie  is  "An  act  to  amend  the 
criminal  law  by  providing  for  the  punish- 
ment of  abortion"  (see  Acts  Gen.  Assem.  1883, 
pp.  547,  548^  vol.  18)  was  unconstitutional, 
because  in  violation  of  section  17,  article  3, 
of  the  Constitution  adopted  in  the  year  1895, 
that  "every  act  or  resolution  having  the 
force  of  law  shall  relate  to  but  one  subject, 
and  that  shall  be  expressed  in  the  titie." 
The  circuit  Judge  overruled  the  motion, 
whereupon  the  cause  proceeded  to  trial,  and 
resulted  in  conviction  and  sentence.  The 
defendant  has  appealed.  So  that  now  the 
only  question  presented  by  the  appellant  1% 
was  the  refusal  of  the  motion  to  quash  the 
indictment  under  the  circumstances  above 
quoted  error?  We  think  there  was  error, 
for  the  following  reasons:  The  act  of  1883 
plainly  announced  in  its  tiUe  and  the  spedflc 
provisions  of  the  said  act  that  the  pmpose 
of  the  General  Assembly  was  to  so  amend 
the  criminal  law  of  this  state  on  the  subject 
of  abortion  as  to  provide  a  punishment  there- 
for. Abortion,  as  a  crime,  was  already  de- 
nounced by  our  law.  The  subject  of  the  act 
^vras  the  punishment  for  abortion.  This  sub- 
ject might  include  the  means  of  its  accom- 


plishment The  cases  of  City  of  Charleston 
y.  Oliver,  16  S.  C.  56,  and  State  v.  Crosby, 
51  S.  C.  249,  28  S.  B.  529,  are  authority  in 
the  matter  of  a  divergence  in  the  body  of 
an  act  from  the  language  of  the  titie  of  the 
act  The  case  of  Barksdale  t.  City  of  Lau- 
rens, 58  S.  C.  413,  36  S.  W  661,  shows  very 
plainly  in  what  class  of  cases  the  subject 
of  an  act  may  be  referred  to  in  upholding 
the  provisions  of  the  act  germane  to  the 
subject  It  may  be  conceded  that  our  au- 
thorities should  not  be  searched  to  show  that 
the  titie  of  an  act  does  not  cover  the  body 
of  the  same*  Still  great  care  should  be  ob- 
served in  seeing  to  it  that  the  titie  does 
cover  the  provisions  of  the  act  Thus  it 
seems  to  us  that,  where  an  act  in  its  titie 
stateflL  that  the  criminal  law  of  the  state  is 
to  be  amended  by  providing  for  the  pimish- 
ment  of  a  crime  already  existing,  to  wit 
the  crime  of  abortion,  and  the  body  of  the 
act  provides  a  punishment  for  persons  who 
shall  advise  the  commission  of  the  crime  of 
abortion,  such  legislation,  so  far  as  the  sec- 
ond clause  of  this  act  is  concerned,  is  uncon- 
stitutionaL 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed. 


(68  S.  C.  116) 
FIRST  NAT.  BANK  OF  CHARLOTTB  v. 
LBB  et  aL 
(Supreme  Court  of  South  Carolina.    Feb.   19, 
1904.) 
RHPBRBNCBJ-JURISDIOnON. 
1.  After  adjournment  of  court,  but  before  de- 
cree rendered,  a  judge  at  chambers  in  another 
county  than  that  in  which  the  cause  was  heard 
can  refer  the  case  to  the  referee,  take  evidence 
on  the  issues,   and  permit  other  attorneys  to 
appear  on  behalf  of  the  person  whose  interest 
may  be  affected,  though  the  result  of  the  order 
is,  in  effect,  to  grant  a  new  trial. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fah*field  County;  Dantzler,  Judge. 

Action  by^  the  ITirst  National  Bank  of  Char- 
lotte against  T.  B.  Lee,  Jr.,  and  William  H. 
Lylea  From  an  order  referring  the  case, 
plaintiff  appeals.    Affirmed. 

D.  W.  Robinson,  for  appellant  Wm.  Elli- 
ott, Jr.,  for  respondents. 

GREEN,  Acting  Associate  Justice,  in  place 
of  POPE,  C.  J.,  disqualified.  This  is  an  ap- 
peal from  an  order  of  Judge  Dantzler  in 
terms  granting  a  new  trial,  permitting  the 
Intervention  of  counsel  on  behalf  of  certain 
taxpayers  of  Fairfield  county,  and  referring 
the  cause  to  J.  El  McDonald,  Esq.,  to  take 
the  testimony  upon  the  issue  in  the  case, 
including  the  question  raised  on  the  motion 
for  intervention,  and  the  affidavit  in  sup- 
port thereof,  and  "report  the  same,  with  his 
findings  of  fact  and  his  conclusions  of  law 
upon  all  issues  in  the  case."  The  cause  is 
an  action  for  the  foreclosure  of  a  mortgage 
of  certain  real  estate  in  Fairfield  county, 
brought  by  the  mortgagee  against  the  mort- 
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gagor  and  a  mibsequent  purchaser  from  him. 
The  breach  alleged  la  a  covenant  in  the  mort- 
gage to  pay  or  tender  the  taxes  assessed 
against  the  mortgaged  premises  for  the  year 
1900.  The  answer  denies  the  breach,  and 
with  particularity  sets  out  the  history  and 
legislation  of  the  revenue  bond  scrip  of  the 
state,  and  a  tender  of  the  amount  of  the 
taxes  due— a  portion  in  money  and  a  portiom 
in  revenue  bond  script.  The  cause  was  by 
consent  referred  by  the  clerk  to  Hunter  A. 
Gibbes,  Esq.,  as  special  referee,  to  take  the 
testimony  and  report  the  facts,  and  was 
heard  upon  the  rep<»rt  of  the  referee  and 
testimony  at  February  term,  1903,  of  the 
court  of  common  pleas  for  Fairfield  county 
by  his  honor  Judge  Dantzler,  then  presiding 
in  the  Sixth  Circuit,  who  took  the  case  under 
advisement,  with  a  view  of  rendering  and 
filing  his  decree  subsequent  thereto.  After 
the  final  adjournment  of  the  court  of  com- 
mon pleas  for  Fairfield  county,  which  occur- 
red on  February  28,  1903,  and  before  any 
decree  had  been  rendered,  a  motion,  upon 
notice  supported  by  affidavit,  was  made  be- 
fore Judge  Dantzler  at  Yorikville,  upon  the 
hearing  (^  which  he  granted  the  order  from 
which  the  plaintiff  appeals  to  this  court  upon 
the  exceptions  set  out  in  the  record. 

The  third  exception  was  abandoned  at  the 
hearing.  The  other  exceptions  practically 
raise  three  questions:  (1)  Want  of  jurisdic- 
tion to  grant  the  order  at  the  time  and  place 
it  was  granted;  (2)  error  in  granting  new 
trial,  and  want  of  Jurisdiction  in  granting  the 
same  at  the  time  and  place  it  was  granted; 
and  (3)  error  in  reopening  the  whole  case  and 
referring  it  to'  McDonald,  referee.  These 
questions  will  be  considered  in  their  order.. 

It  appears  that  while  the  order  appealed 
from  was  granted  at  chambers,  without  the 
county  of  Fairfield,  and  after  the  adjourn- 
ment ot  the  February  term  of  the  court  of 
common  pleas  for  that  county,  it  was  never^ 
theless  granted  by  the  judge  who  had  the 
cause  under  advisement  after  a*  hearing  in 
court  in  the  proper  county,  and  before  any 
decree  had  been  filed  in  the  cause.  Under 
such  circumstances,  the  judge  who  heard  the 
cause  had  jurisdiction  to  make  any  order 
he  deemed  proper  in  the  cause.  Hellams  v. 
Prior,  04  S.  a  US,  48  S.  E.  25;  State  v.  Full- 
more,  47  a  a  84,  24  a  B.  1026. 

The  fact  that  the  order,  in  terms,  grants  a 
new  trial,  cannot  affect  the  question,  for  the 
reason  that  a  new  trial  presupposes  the  rot- 
dltion  of  a  judgment,  which,  as  we  have 
seen,  had  not  been  done  in  this  case.  Hel- 
lams V.  Prior,  supra.  For  this  reason,  the 
cases  cited  by  appellants  are  not  in  point. 

Under  the  authority  of  Lowndes  v.  Miller, 
25  S.  0.  122,  Hellams  v.  Prior,  supra,  Bank  v. 
Fennell,  55  S.  C.  379,  S3  S.  B.  485,  and  Muck- 
enfUBS  V.  Fishbume,  65  S.  Bw  573,  44  S.  B^ 
77,  after  hearing,  and  before  filing  decree  in 
an  equity  cause,  the  judge  has  power  at 
chambers,  in  a  county  other  than  the  one  in 
which  the  action  is  pending,  to  grant  an  or- 


der bringing  in  new  parties  defendant,  and 
recommitting  or  referring  the  cause.  Wheth- 
er the  judge  would  refer  the  whole  case,  or 
only  refer  or  recommit  for  further  testimony, 
is  matter  addressed  to  the  discretion  of  the 
court,  as  matter  of  administrationt  for  the 
purpose  of  preparing  and  speeding  a  hearing 
of  the  cause  upon  its  merits.  It  determines 
no  rights  or  issues.  It  does  not  involve  the 
merits,  and  does  not  affect  any  substantial 
right,  which  in  effect  determines  the  action 
and  prevents  a  judgment  An  aiK^eal  from 
such  an  order  will  not  be  entertained  unless 
it  operates  to  deny  to  a  litigant  a  mode  of 
trial  to  which  he  is  entitled  by  law,  or  un- 
less the  order  is  assailed  for  want  of  Jurisdic- 
tion. Muckenf  uss  v.  Fishburne,  65  S.  C  574, 
44  a  B.  77.  This  is  an  equity  cause.  It  is 
not  excepted  by  appellants  that  the  order 
operates  tor  deny  plaintiff  the  mode  of  trial  to 
which  it  is  entitled  by  law.  As  we  have 
seen,  the  judge  had  Jurisdiction  to  grant  the 
order. 

It  follows  that  tlie  exceptions  must  be 
overruled,  and  the  order  appealed  from  af- 
firmed. It  is  the  judgment  of  the  court  that 
the  exceptions  are  overruled,  and  the  Mder 
appealed  from  is  afiirmed. 


(102  Ya.  498) 
RICHMOND  PASSBNGBB  &  POWBR  CD.  v. 

GORDON. 

(Supreme  Oourt  ef  Appeals  of  Virginia.   Ifarek 

10,  1904.) 


BTRBBT    RAILAOADS  — CROSSINO    AGCIDBfT- 
NBaLiaBNCfi^INSTRUCTIONS— ERROR. 

1.  Id  an  action  against  a  street  railroad  for 
personal  injuries  by  beins  struck  by  an  electric 
car  while  driving  across  defendant's  tracks,  the 
plaintiff  is  entitled  to  recover  wha%  the  motoi^ 
man  could  have  avoided  the  accident  by  the  oae 
of  ordinary  care  after  he  saw,  or  by  the  use  <rf 
ordinary  care  might  have  seen,  that  the  plain- 
tiff was  on,  or  very  near,  the  track,  and  dnvins 
towards  it,  and  was  in  danger  of  being  struck 
by  the  car,  though  the  plaintiff  was  guilty  of 
want  of  ordinaiy  care  in  attempting  to  cross  the 
tracks. 

2.  In  an  action  against  a  street  railroad  for 
personal  injuries  by  being  struck  by  an  electrie 
car  while  driving  across  defendant's  trada. 
where  there  is  evidence  that  the  case  comes 
within  the  general  rule  as  to  contributory  neg- 
ligence, and  also  that  the  case  comes  witlun  the 
exception  to  the  rule,  it  is  error  to  refuse  a 
charge  requested  by  defendant  that  there  can  be 
no  recovery  where  the  accident  was  caused  bj 
the  concurrent  negUgence  of  the  motorman  and 
the  plaintiff,  due  to  each  failing  to  keep  a  prop- 
er lookout, 

8.  A  charge  that  It  is  not  negligence^  as  a 
matter  of  law,  to  omit  to  look  and  listen  for 
cars  when  one  is  about  to  cross  the  tracks  of  a 
street  railway,  but  the  .question  is  "whether  a 
man  of  ordinary  prudence  exercising  ordinaiy 
care  and  prudence  would  have  thought  it  ns- 
necessary  to  do  so,"  contains  a  proper  definitioB 
of  ordinary  care. 

4.  Where  the  evidence  in  an  action  against  a 
street  railroad  for  personal  injuries  by  being 
struck  by  a  car  while  driTing  across  defendant's 
track  raised  the  questions  of  negligence  and  cob- 
tribntory  negligence,  a  charge  correctly  stating 
the  law  as  to  the  burden  of  proof  on  those  ques- 
tions cannot  be  regarded  as  abstract,  or  as  1 
ing  to  mislead  the  jury. 
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Bnor  to  law  and  Bqnity  Court  of  City  of 
BichiDond. 

Action  Xrj  John  W.  Gordon  against  the 
Richmond  Passenger  &  Power  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Heversed* 

Henry  Taylor,  Jr.,  for  appellant  Meredith 
&  Cocke,  for  appeUea 

BUCHANAN,  J.  This  action  was  insti- 
tuted by  John  W.  Gordon  to  recover  damages 
for  injuries  done  him  at  a  street  crossing  in 
the  city  of  Richmond  by  the  alleged  negli- 
gent running  of  an  electric  street  railway 
car  operated  by  the  Richmond  Passenger  & 
Power  Company. 

Upon  the  trial  of  the  cause  the  plaintiff 
asked  for  eight  instructions,  and  the  defend- 
ant for  three.  All  the  instructions  asked  for 
were  given  as  asked,  or  with  such  modifica- 
tions as  the  court  saw  proper  to  make.  No 
objections  are  made  here  to  instructions  num- 
bered 2,  3,  4,  5,  and  8  given  for  the  plaintiff, 
nor  to  instruction  "a"  given  for  the  defend- 
ant. The  assignments  of  error  chiefly  relied 
on  are  the  giving  of  the  plaintiff's  instruction 
No.  7,  and  the  refusal  of  the  court  to  give 
the  defendant's  Instructions  "b"  and  "c"  as 
asked,  and  in  giving  them  as  modified  by  the 
court. 

The  following  is  a  copy  of  Instruction  No.  7: 

"If  the  Jury  find  that  the  plaintiff  was 
guilty  of  want  of  reasonable  and  ordinary 
care  in  attempting  to  cross  the  tracks  of  the 
defendant  under  the  circumstances  referred 
to,  then  he  is  not  entitled  to  recover,  unless 
they  believe  from  the  evidence  that  the  motor- 
man  could  have  avoided  the  accident  by  the 
use  of  ordinary  care  after  he  saw,  or  by  the 
use  of  ordinary  care  might  have  seen,  that 
the  plaintiff  was  on  the  track,  or  very  near 
thereto,  and  driving  towards  the  same,  and 
was  tn  dBLUgee  of  being  struck  by  the  car; 
and,  if  they  shall  so  believe,  then  they  must 
find  for  the  plaintiff." 

The  objection  made  to  that  instruction  is, 
first,  that  there  was  no  evidence  to  show  that 
the  motorman  could  have  avoided  the  ac- 
cident by  the  exercise  of  ordinary  care  after 
he  saw  the  plalntifTs  peril;  and,  second,  that 
the  proposition  that  they  must  find  for  the 
plaintiff  if  the  jury  believed  that  the  motor- 
man  might,  by  the  exercise  of  ordinary  care, 
have  seen  the  plaintiff's  peril,  and  avoided 
the  accident,  Is  not  law. 

There  is  no  evidence  that  after  the  motor- 
man  saw  the  plalntifTs  danger  he  could  have 
avoided  the  accident;  but  there  is  evidence 
tending  to  prove  that,  if  the  motorman  had 
been  exercising  ordinary  care  as  his  car  ap- 
proached the  crossing,  he  could  have  seen 
the  plaintiff's  peril  in  time  to  have  prevented 
the  injury.  There  is  evidence  tending  to 
show  that  the  plaintiff,  as  he  drove  along 
Floyd  avenue  towards  the  crossing  where 
that  avenue  intersects  Harrison  or  Beech 
ttreet^  stopped  or  checked  the  one-horse  vehi- 


cle in  which  he,  his  wlfe»  and  son  were  riding 
about  40  feet  from  the  crossing  at  the  time 
a  north-bound  street  car  crossed  Bloyd  ave- 
nue, and  that  he  then  proceeded  towards  the 
crossing;  that  the  north-boimd  car  passed 
the  car  going  south,  which  did  the  injury, 
from  eo  to  75  feet  north  of  Floyd  avenue; 
that  from  that  point  there  was  nothhig  to 
prevent  the  motorman  on  the  south-bound  car 
from  seeing  the  plalntifTs  vehicle  as  it  ap- 
proached the  street  car  track;  that  from  the 
point  where  the  cars  passed  each  other  to 
the  point  where  the  plalntifTs  vehicle  was 
struck  was  100  feet  or  more;  that  a  car 
running  at  the  rate  of  6  or  7  miles  an  hour, 
as  the  motorman  said  his  car  was  running, 
could,  under  favorable  circumstances,  be 
stopped  in  about  a  car  length,  which  was 
shown  to  be  about  35  feet,  and  that  the  car 
was  actually  stopped  in  about  45  feet  after 
the  motorman  saw  the  plaintilTs  vehicle. 
This  evidence  was  sufficient  to  Justify  the 
court  in  giving  the  instruction  in  question, 
under  a  long  line  of  decisions  of  this  court. 

In  the  case  of  R.  &  D.  R.  R.  Co.  v.  Ander- 
son, 31  Grat  812,  81  Am.  Rep.  750,  decided 
a  quarter  of  a  century  ago,  it  was  held.  Judge 
Burks  delivering  the  opinion  of  the  court, 
that,  though  the  plaintiff  may  have  been 
guilty  of  negligence,  and  although  that  neg- 
ligence may  in  fact  have  contributed  to  the 
accident,  yet  if  the  defendant  could  in  the 
result,  by  the  exercise  of  ordinary  care  and 
diligence,  have  avoided  the  mischief  which 
happened,  the  plaintiff's  negligence  will  not 
excuse  the  defendant.  To  sustain  the  con- 
clusion reached  in  that  case  the  learned  Judge 
approved  and  followed  the  decision  of  the 
House  of  Lords  in  the  case  of  Radiey  v. 
London,  etc.,  Ry.  CO.,  1  App.  Cases  (Law 
Rep.  1875-76),  754,  769,  which  cites  and  af- 
firms Davles  v.  Mann,  10  M.  &  W.  545,  and 
Tuff  V.  Warman,  5  C.  B.  N.  S.  578. 

In  the  case  of  Marks,  etc.,  v.  Petersburg 
R.  R.  Co.,  88  Va.  1,  10.  13  S.  B.  299.  which 
was  an  action  for  damages  for  causing  the 
death  of  a  traveler  at  a  street  crossing  by 
the  defendant  railroad  company's  cars,  it  was 
said  by  Judge  Lewis,  in  discussing  the  sub- 
ject of  contributory  negligence:  "If  a  per- 
son attempts  to  cross  a  railroad  at  a  high- 
way crossing  without  using  his  senses  of 
sight  and  hearing,  even  though  the  company 
be  negligent,  ^the  law,  as  well  as  common 
prudence,  condemns  his  act  as  careless.  But 
this  Is  a  mere  presumption,  which  may  be 
repelled  by  evidence  showing  that  the  case 
is  within  one  or  more  of  the  exceptions  to 
the  general  rule  before  mentioned.  In  the 
abaence  of  such  evidence,  however,  the  con- 
tributory negligence  of  such  person,  when 
injured,  will  preclude  a  recovery,  unlefw  the 
company  might,  by  tlie  exercise  of  ordinary 
care  on  its  part,  have  avoided  the  conse- 
quences of  the  plaintiff's  negligence."  "This 
qualification  of  the  doctrine  of  contributory 
negligence,"  he  continues,  "is  laid  down  in 
the  leading  case  of  Tuff  v.  Warman,  2  O.  B. 
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(N.  S.)  740,  and  so  often  recognised  by  this 
court**  After  citing  a  number  of  the  deci- 
sions of  this  court,  he  adds:  *' Applying  tliis 
test  to  the  present  case,  we  are  of  (pinion 
that  the  plaintiff  is  not  entitled  to  recover, 
for  it  is  manifest  that  ordinary  care  on  the 
part  of  the  defendant  could  not  have  dis- 
covered the  negligence  of  the  deceased  in 
time  to  avoid  the  accident" 

In  the  case  of  the  Seaboard,  etc.,  R.  R. 
Ca  V.  Joyner,  92  Va.  854,  23  S.  B.  77^  this 
court,  in  considering  the  question  of  the  duty 
of  a  railroad  company  to  avoid  injuring  a 
trespasser,  said:  ''The  law  upon  this  subject 
is,  we  tliink,  properly  stated  in  the  ninety- 
ninth  section  of  Shearman  &  Redfleld  on  the 
law  of  Negligence  (4th  Ed.),  where  it  is  said 
that:  The  plaintiff  should  recover,  notwith- 
standing his  own  negligence  exposed  him  to 
the  risk  of  injury.  If  the  injury  of  wlilch  he 
complains  was  proximately  caused  by  the 
omission  of  the  defendant,  after  having  such 
notice  of  the  plaintiff's  danger  as  would  put 
a  prudent  man  on  his  guard,  to  use  ordinary 
care  for  the  purpose  of  avoiding  such  in- 
jury. It  is  not  necessary  that  the  defendant 
should  actually  know  of  the  danger  to  which 
the  plaintiff  is  exposed.  It  Is  enough  if  he 
liave  sufficient  notice  or  belief  to  put  a  pru- 
dent man  on  the  alert,  and  he  does  not  take 
such  precautions  as  a  prudent  man  would 
take  under  similar  notice  or  belief.' "  To  the 
same  effect  is  Tucker's  Case,  in  92  Va.  549, 
24  8.  B.  229,  and  Dunnaway's,  in  93  Ya.  29, 
36,  37,  24  S.  B.  698. 

In  the  case  of  B.  &  O.  R.  B.  Co.  v.  Few's 
Ex'r,  94  Va.  82,  89,  26  S.  B.  406,  it  was  held 
that  a  railroad  company  is  liable  for  a  per- 
sonal injury  inflicted  on  a  traveler  at  a  pub- 
lic crossing  if  its  agents  oV  servants  in  charge 
of  a  moving  train  saw  him  in  a  position  of 
danger,  or  by  the  use  of  diligence  might  have 
seen  him,  and  failed  to  stop  the  train,  and 
prevent  it  from  injuring  him. 

In  Blankenship's  Case,  94  Va.  449,  457,  27 
S.  B.  20,  22,  it  was  said  in  discussing  this 
question  and  explaining  what  was  meant  by 
certain  language  used  in  Dunnaway's  Case, 
supra,  that:  "By  the  use  of  the  language 
*when  the  trespasser  is  discovered,  or  by  ordi- 
nary care  and  caution  might  have  been  dis- 
covered,' it  was  not  intended  to  say  that  un- 
der ordinary  conditions  it  was  the  duty  of 
the  railroad  company  to  keep  a  lookout  for 
trespassers  (for  the  question  was  not  involv- 
ed in  that  case),  but  to  declare,  where  It 
had  such  notice  or  belief  that  some  one  might 
be  in  danger  as  ought  to  put  a  prudent  man 
on  the  alert,  it  became  the  company's  duty 
to  be  on  the  lookout  and  it  might  be  held 
responsible  for  injuries  done  a  trespasser  un- 
der such  circumstances,  not  only  after  his 
danger  was  discovered,  but  where,  by  ordi- 
nary care  and, caution,  it  might  have  been 
discovered,  unless  it  did  all  that  could  be 
done  to  avoid  injuring  him  consistently  with 
its  higber  duties  to  others." 

In  Washington,  etc^  B.  Ca  t.  Lacy,  94 


Va.  460,  476^  26  a  B.  884^  889,  whldi  was 
also  a  street  crossing  case,  it  was  said,  after 
declaring  what  the  duty  of  a  traveler  was 
In  approaching  a  street  crossing  over  wfaidi 
a  steam  railroad  was  operated,  that:  *1f  he 
fails  to  use  these  necessary  precaatioiis,  and 
Injury  ensues,  he  cannot  recover,  unless  the 
defendant  company,  by  the  exercise  of  ordi- 
nary care  and  diligence,  might  have  prevent- 
ed the  injury  after  it  discovered,  or  ought 
to  have  discovered,  his  peril." 

In  G.  &  O.  By.  Co.  v.  Bodgers,  100  Va.  SU, 
825,  41  S.  B.  732,  where  the  party  injured 
was  walking  on  the  defendant  company's 
track  at  a  point  where  persons  were  accus- 
tomed to  walk,  it  was  held  that  in  such  a 
case  a  defendant  was  liable  for  the  injury 
Inflicted  upon  the  plaintiff,  notwithstanding 
the  latter's  negligence,  if,  by  the  exercise 
of  reasonable  care,  the  plaintiff's  danger 
could  have  been  discovered  in  time  to  save 
him. 

Bichmond,  P.  A  P.  Co.  v.  Steger,  101  Va. 
— ,  43  S.  B.  612,  and  Bichmond  Traction  Co. 
V.  Martin's  Adm'x,  102  Va.  — ,  45  S.  B.  886, 
are  to  the  same  effect  In  the  last-named 
case,  decided  at  the  December  term,  1903. 
it  was  said  by  Judge  Whlttie,  speaking  for 
the  court;  that:  "The  well-known  rule  in  this 
class  of  cases  is  that  a  plaintiff  seeking  to 
recover  damages  for  an  injury  caused  by  the 
negligence  of  the  defendant  must  himself  be 
free  from  negligence,  and,  if  it  appears  that 
his  negligence  has  contributed  as  an  efficient 
cause  to  the  injury  of  which  he  complains^ 
the  court  will  not  undertake  to  balance  the 
negligence  of  the  respective  parties  for  the 
purpose  of  determining  which  was  meet  at 
fault  The  law  recognizes  no  gradations  of 
fault  in  such  case,  and,  where  both  parties 
have  been  guilty  of  negligence,  as  a  general 
rule,  there  can  be  no  recovery.  There  Is 
really  no  distinction  between  negligence  in 
the  plaintiff  and  negligence  in  the  defendant, 
exc^t  that  the  negligence  of  the  former  is 
called  'contributory  negligence.' 

'"The  general  rule  adverted  to  is  subject 
however,  to  the  qualification  that  where  the 
negligence  of  the  defendant  is  the  proximate 
cause  of  the  Injury,  and  that  of  the  plaintiff 
only  the  remote  cause,  the  plaintiff  may  re- 
cover, notwithstanding  his  negligence;  the 
doctrine  in  that  respect  being  that  the  law 
regards  the  immediate  or  proximate  cause 
which  dlrectiy  produces  the  injury,  and  not 
the  remote  cause  which  may  have  antece- 
dently contributed  to  it  From  that  prin- 
ciple arises  the  well-established  exception  to 
the  general  rule  that  if,  after  the  defendant 
knew,  or,  in  the  exercise  of  ordinary  care, 
ought  to  have  known,  of  the  negligence  of 
the  plaintiff,  it  could  have  avoided  the  ac- 
cident but  failed  to  do  so,  the  plaintiff  can 
recover.  In  such  case  the  sobaequent  negli- 
gence of  the  defendant  in  failing  to  exercise 
ordinary  care  to  avoid  injuring  the  plaintiff 
becomes  the  immediate  or  proximate  and 
eflident  cause  of  the  accident,  which  inter 
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Tenes  between  the  accident  and  the  more 
remote  negligence  of  the  plaintiff!" 

These  cases  establish  the  doctrine  that, 
whare  a  railroad  company  or  a  street  railway 
company  knows  or  has  reason  to  believe  that 
persons  are  likely  to  be  on  their  tracks  at  a 
particular  point,  such  company  owes  two  du- 
ties  to  such  persons:  First,  to  keep  a  look- 
out in  approaching  such  point;  and,  second, 
to  avoid  injury  wiien  it  sees  such  persons  in 
peril,  if  it  can  be  done  by  the  exercise  of  or- 
dinary cara  And  if  it  fails  to  keep  such 
lookout,  and  thereby  fails  to  see  such  per- 
sons' peril,  and  inflicts  injury.  It  cannot  es- 
cape liability  on  that  ground,  but  its  lia- 
bility will  depend  not  upon  what  it  actually 
knew,  but  upon  what  it  would  have  known 
if  it  had  performed  its  duty  in  keeping  a 
proper  lookout.  And  this  seems  to  be  the 
rule  generally. 

Shearman  &  Redfleld,  in  their  work  on  Neg- 
ligence (section  484,  5th  Bd.),  say  that:  "The 
rule  that  a  plaintiff  is  as  a  matter  of  law  neg- 
ligent if  he  falls  to  see  what  he  was  bound 
to  look  for  and  ought  to  have  seen,  is  rigidly 
enforced;  and  the  same  rule  must,  in  com- 
mon Justice,  be  applied  to  the  defendant 
And  in  fact  It  actually  is  In  almost  every 
court  where  the  question  Is  squarely  pre- 
sented." And  in  section  485c  they  say  that: 
"The  operator  of  a  street  car,  especially  if  it 
is  impelled  by  cable  or  electric  power,  is 
bound  to  keep  a  constant  watch  for  persons 
and  vehicles  on  the  street;  and  although  he 
is  not  bound  to  anticipate  that  foot  passen- 
gers will  attempt  to  cross  otherwise  than  at 
regular  crossings,  and  therefore  need  not 
maintain  quite  the  same  degree  of  vigilance 
elsewhere,  he  is  always  responsible  for  fail- 
ing to  see  even  persons  crossing  at  other 
places,  if  he  would  have  seen  them,  had  he 
been  in  the  exercise  of  ordinary  care.  The 
rule  exempting  railroads  from  responsibUity 
where  trainmen  do  not  in  fact  see  a  person 
on  the  track  ♦  •  •  certainly  applies  only 
against  trespassers^  and  therefore  does  not 
apply  to  city  streets  or  street  cars." 

The  court  did  not  err  in  giving  the  in- 
struction in  question. 

Instruction  *'b,"  as  offered,  is  as  follows: 

••The  court  further  instructs  the  Jury  that 
If  they  believe  from  the  evidence  that  John 
W.  Gordon  slowed  down  his  horse  when 
about  forty  feet  from  the  track  to  allow  the 
north-bound  car  to  pass,  and  shall  further 
believe  from  the  evidence  that  after  the 
north-bound  car  had  passed  he  quickened  the 
pace  of  his  horse,  and  shall  further  believe 
that  in  the  exercise  of  reasonable  care,  by 
looking  or  listening,  he  could  have  seen  or 
heard  the  car  approaching  before  getting  in- 
to a  position  of  danger,  and  failed  to  so  as- 
certain the  approach  of  the  car,  and  that  he 
thereby  contributed  to  the  accident,  they 
must  find  for  the  defendant" 

Instruction  "b,"  as  offered,  stated  the  gen- 
eral rule  on  the  subject  of  contributory  neg- 
ligence, but  failed  to  state  the  exception  to 


it  In  that  respect  it  was  amended  by  the 
court  As  offered,  it  was  in  conflict  with 
instruction  Na  7,  which,  as  we  have  seen, 
was  properly  given.  There  was  no  error 
either  in  refusing  to  give  instruction  "b"  as 
offered  or  in  giving  it  as  modified  by  the 
court 

Instruction  "c,"  as  asked  for  by  the  de- 
fendant, was  in  the  following  words: 

"The  court  further  instructs  the  Jury  that 
if  they  believe  from  the  evidence  that  this 
accident  was  caused  by  the  concurrent  neg- 
ligence of  the  motorman  and  of  John  W. 
Gordon,  due  to  each  failing  to  keep  a  proper 
lookout,  they  must  find  for  the  defendant" 

If  the  proximate  cause  of  the  injury  was 
the  negligence  of  both  plaintiff  and  defend- 
ant concurring  and  co-operating  together, 
then  the  general  rule  as  to  contributory  neg- 
ligence, and  not  the  exception  to  the  rule, 
applied,  and  the  plaintiff  was  not  entitled  to 
recover.  Beach  on  Ck>ntributory  Negligence, 
§  56. 

The  defendant  therefore  had  the  right  to 
have  that  theory  or  view  of  the  case  sub- 
mitted to  the  Jury.  Where  there  is  evidence 
tending  to  prove  that  the  case  comes  within 
the  general  rule  as  to  contributory  negligence, 
and  also  evidence  tending  to  prove  that  the 
case  comes  within  the  exception  to  that  rule, 
each  party  has  the  right  to  have  his  theory 
or  view  of  the  case  presented  to  the  Jury  by 
proper  Instructions.  If  any  authority  were 
needed  for  this  statement  It  will  be  found 
in  the  case  of  Richmond  Traction  Co.  v.  Mar- 
tin's Adm'x,  supra. 

The  court  therefore  erred  in  refusing  to 
give  instruction  ''c"  as  offered,  which  pre- 
sented the  defendant's  theory  of  the  case," 
and  which,  if  sustained  by  the  evidence, 
would  have  entitled  it  to  a  verdict 

In  the  modified  form  in  which  the  court 
gave  it  it  was  clearly  erroneous.  If  the 
proximate  and  efilcient  cause  of  the  accident 
was  the  concurrent  negligence  .of  both  par- 
ties, the  plaintiff  could  not  bring  himself 
within  the  exception  to  the  general  rule,  and 
he  was  not  entitled  to  recover. 

Instruction  No.  1,  as  given  by  the  court 
is  as  follows: 

"The  Jury  are  instructed  that  travelers  may 
walk,  ride,  or  drive  either  across  or  along  a 
street  railway  track  Just  a^  freely  as  upon 
any  other  part  of  the  street,  so  long  as  they 
do  not  obstruct  the  cars,  or  carelessly  expose 
themselves  to  danger.,  And  while,  generally 
speaking,  one  who  is  about  to  cross  a  street 
railway  should  both  look  and  listen  for  cars, 
this  is  not  an  inflexible  rule,  nor  is  it  to  be 
enforced  with  any  such  strictness  as  in  cases 
of  an  ordinary  steam  railway.  It  is  not  neg- 
ligence as  a  matter  of  law  to  omit  to  do  so. 
The  question  is  whether  men  of  ordinary 
prudence,  exercising  ordinary  care  and  pru- 
dence, would  have  thought  it  unnecessary  to 
do  so." 

The  last  sentence  of  this  instruction  is 
criticised  as  not  correctly  stating  the  role  by 
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whldi  tbe  Jury  might  determine  whether  or 
not  the  plaintiff  exerclBed  ordinary  care  In 
approaching  the  street  car  croesing.  The  lan- 
guage used  varies  somewhat  from  the  usual 
statement  of  the  rule  as  to  what  constitutes 
ordinary  care.  It  Is  difficult,  if  not  impos- 
sible, to  frame  a  definition  of  ''ordinary  care" 
which  will  be  perfectly  clear  and  accurate. 
But  the  definition  given  In  the  instruction 
does  not  differ  in  substance  from  that  usual- 
ly given  In  such  cases,  and  the  Jury  could 
not  have  been  misled  by  It 

Objection  Is  also  made  to  Instruction  No.  % 
which  is  as  follows: 

"The  Jury  are  Instructed  that  the  burden 
is  on  the  plaintiff  to  prove  the  negligence  of 
the  defendant  company  as  charged  in  the 
declaratioD;  and  that,  If  the  defendant  relies 
on  the  contributory  negligence  of  the  plaintiff 
as  a  defense,  the  burden  is  on  the  defendant 
to  prove  such  contributory  negligence,  unless 
It  Is  disclosed  by  the  plaintiff's  evidence,  or 
may  be  fairly  inferred  from  all  the  circum- 
stances of  the  case;  and  in  the  absence  of 
such  proof  and  Inferences  from  the  circum- 
stances the  plaintiff  is  presumed  to  have 
been  without  fault*' 

It  Is  conceded  that  this  instruction  (Na  6) 
correctly  states  the  law  as  an  abstract  propo- 
sition, but  it  Is  insisted  that  the  court  erred 
In  giving  It  because  it  had  no  application 
to  the  facts  of  this  case. 

The  case  before  the  Jury  was  one  Involving 
tbe  questions  of  negligence  and  contributory 
negligence.  An  instruction  which  correctly 
stated  to  the  Jury  upon  whom  the  burden  of 
proof  was  in  such  a  case  cannot  be  regarded 
.as  erroneous,  or  as  tending  to  mislead  the 

Jury. 

It  Is  unnecessary  to  consider  the  remain- 
ing assignment  of  error  that  the  verdict  Is 
against  the  evidence,  as  the  Judgment  wUl 
have  to  be  reversed,  the  verdict  set  aside,  and 
a  new  trial  awarded  for  the  error  committed 
by  the  court  In  refusing  to  give  instruction 
"C^  as  offered,  and  in  giving  it  as  amended 
by  the  court 


(102  Va.  520) 

SOUTHBBN  BY.  CX).  v.  GLENN'S  ADlkTB. 

GLENN'S  ADM'B  v.   SOUTHBBN  BY.  OO. 

(Supreme  Court  of  Appeals  of  Virginia.    Mardi 
10,  1904.) 

TRU8TBSB3--COMPENSATION  —  ILLEGAL    ALLOW- 
ANCE—INTEREST— APPEAL— PARTIES— 
STATUTE— MANDATE-MISNOMER. 

1«  Where  a  mandate  of  the  Supreme  Court  of 
Appeals  provides  that  the  directions  to  the  low- 
er court  contained  therein  shall  be  so  carried 
out  as  not  to  conflict  with  the  written  opinion 
of  the  court,  and,  through  inadvertence,  names 
the  person  affected  thereby  as  W.  W.  Glenn,  as 
appears  from  a  reading  of  the  written  opinion, 
in  which  the  correct  name  of  the  person  affected 
is  shown  to  be  John  Glenn,  the  action  of  the 
lower  court  in  making  the  mandate  operative 
against  John  Glenn  is  not  an  amendment,  hut 
a  construction,  of  the  mandate. 

2,  Where  a  recital  in  a  mandate  of  the  Su- 
preme Court  of  Appeals  of  the  name  of  a  per- 


son alEMed  thereby  was  wmeosssaijy  an  inad- 
Tertent  misifiomer  therein  of  sndi  penoQ  will  not 
vitiate  the  mandate  as  to  the  person  Intended  to 
be  named— the  correct  name  appearing  in  the 
written  ooinion  in  the  cause— but  tlie  name  will 
be  treatea  as  surplusage. 

8.  Under  Code  1887,  §  8454,  declaring  that 
anj  person  who  is  a  par^  to  any  case  in  chan- 
ceiT  wherein  there  is  a  decree  or  order  adJndi- 
cating  the  principles  of  the  cause,  who  tlunks 
himself  aggrievea  thereby,  may  present  a  peti- 
tion for  an  appeal  from  such  decree  or  order,  an 
appellant  can  only  be  one  who  is  a  party  to  the 
suit  in  the  court  below,  and  preseots  a  petition 
for  an  appeal  from  such  decree. 

4.  Where  parties  stand  on  distinct  and  nnccm- 
nected  grounds,  their  rights  being  separate  and 
not  equally  affected  by  the  same  decree^  the 
appeal  of  one  on  behalf  of  others  .will  not  brnig 
up  for  adjudication  the  rights  or  claims  of  any 
but  the  one  appellant. 

5.  Where  a  trustee,  under  a  reasonable  belieC 
that  his  right  to  extra  compensation  which  he 
retained  out  of  the  receipts  would  never  be  an 
after-subject  of  controversy,  continued  in  the 
faithful  discharge  of  his  duties  for  many  years, 
and  until  his  death,  when  appeals  from  the  de- 
crees of  the  court  allowing  the  ^tra  compensa- 
tion resulted  in  requiring  the  amount  to  be  re- 
turned to  the  trust  on  the  admission  of  another 
party  into  the  case  as  assignee  of  claims  repre- 
sented by  counsel,  who  had,  along  with  tifts 
court  and  the  commissioner,  assured  the  trus- 
tee that  the  extra  compensation  was  justly  his, 
interest  will  not  be  required  to  be  paid  thereon 
from  the  estate  of  the  deceased  trustee. 

Buchanan  and  Cardwell,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Henrico  Coon- 
ty. 

Proceedings  between  the  Southern  Rail- 
way Company  and  John  Gl»in*s  admlnlatra- 
tor.  From  a  decree  permitting  other  cred- 
itors than  one  successfully  appealing  to  par> 
tldpate  in  the  benefit  of  the  decision,  the  ad- 
ministrator appeals.  Reversed.  From  a  de- 
cree denying  lnt««st  on  extra  compensation 
illegally  retained  by  the  ^administrator's  de- 
cedent, the  railway  company  appeals.  Af- 
firmed. 

MuDford,  Huntout  Williams  &  Andefson, 
for  railway  ccnnpany.  McGule  A  Rlely,  Chas. 
U.  Williams^  Chas.  BIddle,  and  B.  B.  L. 
Marshall,  for  administrator. 

HARRISON,  J.  These  two  appeals  are 
from  decrees  In  the  same  cause,  and  have 
been  heard  together  here.  They  are  the 
sequel  to  the  cause  of  Southern  Railway 
Company  y.  Glenn's  Administrator,  etc^  de- 
cided by  this  court  hi  June,  1900,  96  Va.  W^ 
86  S.  E.  395. 

For  present  purposes  the  fhcts  are  sufll- 
dently  stated  in  the  opinlcm  of  this  coiirt  on 
the  former  appeal,  and  therefore  need  not  be 
repeated.  It  was  there  decided  that  eert^n 
commissions  allowed  John  Glenn,  trustee, 
were  In  excess  of  his  legal  right,  and  for  that 
error  the  decree  complained  of  was  reyeraed, 
and  the  cause  remanded  to  the  circuit  conrt* 
with  directions  to  disallow  such  additional 
compensation  in  settling  the  accounts  c^  the 
trustee,  as  to  the  appellants  in  that  causa. 

In  the  mandate  of  this  court  on  the  former 
appeal,  the  name  of  the  trustee  was  Inadr 
rertently  and  erroneously  recited  as  W.  W. 
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Glenn,  Instead  of  John  Qleon.  It  Is  contend- 
ed that  this  error  renders  the  mandate  void 
as  against  the  estate  of  John  Olenn,  trustee; 
that  for  the  drcnlt  court  to  make  the  man- 
date operative  against  the  estate  of  the  trus- 
tee, John  Olenn,  would  be  for  that  court  to 
amend  the  mandate  of  this  court,  whicdi  it 
has  no  pow^  to  do. 

It  iB  not  competent  for  the  dreuit  court 
to  amend  or  correct  the  mandate  of  this 
court  We  are  ourselves  powerless  to 
amend  or  correct  our  own  mandate  after  the 
term  at  which  it  was  rendered  has  passed, 
and  the  time  for  a  rehearing  has  expired. 
The  question  Involyed,  however,  is  not  the 
right  of  the  court  to  amend,  but  Its  power 
to  construe  the  maiAate  and  declare  Its. 
meaning.  From  a  casual  reading  of  the 
mandate.  It  Is  manifest  that  the  recital  of 
the  name  of  the  trustee  was  wholly  unneces- 
sary. The  presence  of  the  name  of  W.  W. 
Glenn  in  the  mandate  takes  nothing  from  its 
force.  The  order  wt>uld  have  been  complete 
and  tf  ectlve  without  it  The  mame  W.  W. 
Glenn  may  therefore  be  regarded  as  sur- 
plusage which  does  not  vitiate  that  whldi 
is  otherwise  good.  Broom's  Legal  Maxims 
(7th  Ed.)  p.  626;  Laverty  v.  Moore,  88  N.  Y.- 
668:  Oampbell  v.  Ayres,  6  Iowa,  889.  The 
mandate  provides  that  the  directions  to  the 
lower  court  contained  therein  shall  be  so  car- 
ried out  as  not  to  conflict  with  the  written 
opinion  of  this  court.  This  practically 
makes  the  opinion  a  part  of  the  mandate, 
and,  when  the  opinion  is  looked  to,  the  mean- 
ing of  the  mandate  is  free  firom  all  doubt 
and  difficulty.  It  there  clearly  appears  that 
John  Glenn  was  t%  trustee  who  had  claim- 
ed and  received  the  extra  compensation,  and 
the  only  trustee  before  the  court  when  the 
additional  compensation  was  allowed.  The 
mandate  and  opinion,  read  together,  further 
clearly  show  that  it  was  the  extra  commis- 
sions allowed  John  Olenn,  trustee,  that  were 
disallowed  as  to  the  dalm  of  the  appellants. 
Under  these  circumstances,  it  was  not  error 
in  the  circuit  court  to  treat  the  misnomer 
as  a  mere  clerical  error,  not  affecting  the 
substance  of  the  mandate,  which  was  clear 
and  specific  in  its  directions  with  respect  to 
the  disallowance  of  the  extra  commissions 
as  to  the  appellants. 

The  administrator  of  John  Olenn,  late 
trustee,  further  assigns  as  error  the  action 
of  the  circuit  court  in  holding  that  the  term 
"appellants,"  as  used  in  the  opinion  and 
mandate  of  this  court  on  the  former  appeal, 
embraced  not  only  the  Southern  Railway 
Company,  but  all  tliose  creditors  in  whose 
behalf  it  claimed  to  sue.  It  is  contended  by 
counsel  for  the  creditors  that  the  expression 
"appellants  in  this  cause"  was  intended  to 
embrace,  and  did  embrace,  all  of  the  cred- 
itors of  the  National  Express  &  Tranq>orta- 
tion  Company  enumerated  in  the  decree  dat- 
ed April  8,  1895,  except  the  personal  repre- 
sentative of  W.  W.  Glenn,  deceased,  the 
Philadelphia,  Wilmington  &  Baltimore  Bail- 


road  Company,  and  the  Fhrst  Natioaal  Bank 
of  Charleston;  it  being  insisted  tlmt  all  of 
said  creditors  were  appellants  on  the  former 
appeal,  and  entitled  to  participate  in  the 
benefits  of  the  decision  then  made. 

If  this  court  had  intended  to  order  a  gen- 
eral accounting  for  the  benefit  of  all  the 
creditors  mentioned,  its  decree  should  have 
directed  that  the  estate  of  the  late  trustee 
be  required  to  account  for  all  the  extra  com- 
pensation he  had  received,  and  return  the 
same  to  the  trust  fund  for  the  benefit  of  the 
creditors  generally.  This  was  not  done.  On 
the  contrary,  the  opinion  and  mandate  on  the 
former  appeal  expressly  limit  the  benefits  of 
the  decree  then  made  to  the  appellants  in 
that  cause.  Therefore  the  question  present- 
ed for  our  present  consideration  Is,  who  were 
the  appellants  before  this  court  on  the  for- 
mer appeal? 

The  petition  presented  on  the  former  ap- 
peal, which  alone  determines  who  were  ap- 
pellants, is  In  the  name  of  the  Southern  Rail- 
way Company,  suing  for  Itself  and  in  behalf 
of  all  other  creditors  of  the  defendant  com- 
pany. At  the  conclusion  of  the  petition,  im- 
mediately following  the  usual  prayer  for  an 
appeal,  is  this  statement:  "The  petitioners 
as  above  mentioned  (except  John  M.  Glenn, 
personal  representative  of  W.  W.  Glenn,  de- 
ceased, the  Philadelphia,  Wilmington  A  Bal- 
timore Railroad  Company,  and  the  First  Na- 
tional Bank  of  Qharleston),  being  aU  the 
creditors  enumerated  in  the  last  decree  of 
dividends,  to  wit,  that  of  April,  1885»  by  the 
Southern  Railway  Company,  suing  for  itself 
and  in  their  behalf." 

The  doctrine  of  parties  by  representation, 
and  other  rules  of  equity  practice  with  re- 
spect to  parties,  are  relied  on  and  have  been 
much  discussed  by  counsel.  These  rules 
have,  however,  no  application  in  determining 
who  are  appellants  in  a  cause  pending  be- 
fore this  court  The  benefit  of  appeal  is  a 
purely  statutory  right  When  parties  come 
to  this  court  to  have  reviewed  the  action  of 
a  lower  court,  their  only  warrant  for  doing 
so  is  the  statute,  and  its  t^rms  must  be 
strictly  complied  with.  Section  8454  of  the 
Code  of  1887  declares  that  any  person  who 
is  a  party  to  any  case  in  chancery  wherein 
there  is  a  decree  or  order  adjudicating  the 
principles  of  the  cause,  who  thinks  himself 
aggrieved  thereby,  may  present  a  petition 
for  an  appeal  from  such  decree  or  order. 
The  person  referred  to  in  this  statute  has 
been  decided  to  be  such  p^son  as  was  a 
party  to  the  suit  in  the  court  below,  and  who 
was  aggrieved  by  the  decree  therein  ren- 
dered; and,  to  make  him  a  proper  party  to 
an  appeal,  these  two  circumstances  must 
concur.  Barton's  Chancery  Practice,  p.  167, 
1 42;  Supervisors  of  Oulpeper  v.  €k>rrell,  etc., 
20  Grat  4S4-520. 

A  person  desiring  an  appeal  must  present 
his  petition  therefor,  accompanied  by  a  copy 
of  the  record,  to  this  court  in  session,  or  to 
one  of  the  judges  thereof.    Whether  or  not 
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an  appeal  be  taken,  rests  entirely  with  the 
psrty  affected  by  the  decree  of  the  lower 
court  No  person  can  be  forced  by  another 
party  to  the  same  suit  to  appeal  against  his 
will;  hence  the  petition  must  show,  by 
name,  the  parties  who  claim  to  be  aggrieved 
by  the  decree  complained  of,  and  who  desire 
to  have  such  decree  reviewed.  Where  there 
are  a  number  of  parties  affected  by  the  same 
decree,  and  they  all  desire  to  appeal,  it  is 
not  necessary  for  each  to  present  a  separate 
petition.  They  can  all  unite  by  their  re- 
spective names  in  one  i)etition,  and  show 
thereby  wherein  each  Is  aggrieved.  A  party 
can  only  show  that  he  is  aggrieved  by  Join- 
ing in  the  petition.  An  appellant,  therefore, 
is  one  who  has  presented  his  petition  to  this 
court  for  an  appeal,  showing  that  he  is  ag- 
grieved, or  has  united  with  others  in  an  ap- 
peal setting  forth  his  grievance,  by  pointing 
out  the  error  of  the  lower  court  The  rights 
of  persons  who  have  not  appealed,  and,  in- 
deed, who  are  not  technically  parties  to  the 
proceedings  in  the  court  below,  may  some- 
times be  finally  determined  by  the  Judgment 
of  this  court;  but  that  arises  where  the  par- 
ties appealing  and  those  not  appealing  stand 
upon  the  same  ground,  and  their  rights  are 
involved  in  the  same  question,  the  decision 
of  which  must  of  necessity  affect  all  alike. 
Where,  however,  the  parties,  as  in  the  case 
at  bar,  stand  upon  distinct  and  unconnected 
grounds— where  their  rights  are  separate, 
and  not  equally  affected  by  the  same  decree 
or  Judgment— then  the  appeal  of  one  will  not 
bring  up  for  adjudication  the  rights  or 
claims  of  the  others.  Barton's  Ch.  Pr.  p. 
167,  §  42;  Walker's  Ex'r  v.  Paige,  21  Grat 
636. 

Parties  not  named  cannot  become  api>el- 
lants  by  virtue  of  a  petition  in  the  name  of 
one  person  on  behalf  of  himself  and  a  num- 
ber of  others  whose  names  are  not  mention- 
ed. The  only  appellant  in  such  a  case  is  the 
I)erson  whose  name  appears  in  the  petition. 
Those  not  named,  on  whose  behalf  the  peti- 
tion professes  to  be  presented,  are  not  recog- 
nized as  appellants.  This  plainly  appears 
from  the  writ  issued  by  the  experienced 
clerk  of  this  court,  wherein  the  appellee  is 
summoned  to  answer  the  Southern  Railway 
Company,  "as  to  whom  manifest  error  Is 
said  to  have  intervened  to  Its  damage,  as 
shown  by  its  petition.  And  whereas  the 
Southern  Railway  (Company  upon  its  peti- 
tion has  obtained  an  appeal  upon  condition 
of  its  giving  bond,**  etc.  It  is  essential,  as 
already  seen,  that  the  party  appealing  should 
be  aggrieved,  and  the  petition  must  set  forth 
that  grievance.  This  court  must  know  at 
the  time  It  makes  its  decree  the  names  of 
the  parties  aggrieved,  and  the  appellee  Is 
entitled  to  know  against  whom  he  is  to  de- 
fend, and  to  whom  he  is  to  look  for  the  pay- 
ment of  costs  in  the  event  the  appeal  is  de- 
cided against  the  appellant 

On  the  former  appeal  the.  name  of  the 
Southern  Ballway  Company  alone  appears  as 


petitioner,  and  It  alone  claims  to  be  aggrieved 
by  the  decree  of  the  lower  court  If  the  de- 
cree complained  of  on  the  former  appeal  had 
been  affirmed,  there  could  have  been  no  judg- 
ment for  costs  against  any  other  party  than 
the  Southern  Railway  Company,  and  yet  it 
is  insisted  that  there  were  a  large  number 
of  other  persons  who  were  appellants.  This 
cannot  be.  If  they  would  not  have  been  re- 
sponsible for  the  burdens^  they  cannot  claim 
the  benefits.  There  must  be  no  uncertainty 
as  to  who  are  appellants,  and  hence  those 
persons  only  who  appear  by  name  in  the  peti- 
tion to  this  court  can  be  recognized  as  such. 
Otherwise,  upon  a  successful  appeal,  all 
would  then  wish  to  b^  treated  as  appellants, 
whereas,  in  case  of  failure,  all  would  seek 
to  avoid  the  consequences  of  defeat 

We  are  of  opinion  that  the  Southern  Bail- 
way  Company  was  the  only  appellant  before 
this  court  on  the  former  appeal,  and  there- 
fore it  was  the  only  creditor  entitled  to  the 
benefits  flowing  from  that  decision.  This 
court  had  no  Jurisdiction,  upon  the  petition 
and  record  formerly  before  It,  to  reverse  the 
decree  of  the  lower  court  In  favor  of  credit- 
ors who  did  not  appear  as  appellants,  and  Its 
decree  was  not  intended  for  their  benefit 

The  Southern  Railway  Company  assigns  as 
error  the  action  of  the  circuit  court  in  hold- 
ing that  the  estate  of  John  Glenn,  the  late 
trustee,  was  not  chargeable  with  interest  on 
the  several  amounts  received  by  him  as  extra 
or  additional  commissions  from  the  time  such 
sums  came  into  his  hands  until  repaid  into 
court  in  this  cause. 

The  general  rule  undoubtedly  Is  that  he 
who  has  the  use  of  another's  money  must 
pay  interest  upon  It  from  the  time  he  re- 
ceives it  until  he  repays  It  unless  there  be 
an  agreement  express  w  implied,  to  the  con- 
trary. Craufurd's  Adm'r  v.  Smith's  Ex'r,  9^ 
Va.  623,  23  S.  B.  235,  25  S.  B.  657.  This 
rule  is  not,  however,  in  equity,  enforced  with- 
out discrimination  In  every  case.  On  the 
former  appeal  one  of  the  claims  of  creditors 
was  that  the  trustee  should  be  charged  In- 
terest on  balances  retained  in  his  hands,  upon 
the  semiannual  settlement  of  his  accoimts, 
because  the  decree  under  which  he  was  act- 
ing required  him  to  pay  any  balances  In  his 
hands  into  the  Planters'  National  Bank,  to 
the  credit  of  the  court  In  the  cause.  This 
court  held  that  the  settlements  of  the  tras> 
tee,  reported  to  the  court  from  time  to  time, 
showed  that  these  balances  had  not  be^ 
paid  over  as  required;  that  no  objection  ap- 
peared to  have  been  made  to  the  actic«  of 
the  trustee  in  retaining  In  his  hands  such 
balances,  but  that  during  the  many  years 
the  trustee  was  executing  the  trust  and  until 
his  death,  the  parties,  as  well  as  the  com- 
missioners who  settled  the  accounts,  and  the 
court  which  approved  and  confirmed  them, 
seem  to  have  concurred  in  the  trustee^s  con- 
struction of  the  decree;  and  that  he  was  not 
chargeable  with  interest'  on  said  balances. 
The  extra  or  additional  commlsslona  wece  ri- 
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talned  by  tbe  trustee  under  tHe  express  an- 
tiioilty  of  decrees  which  declared  that  they 
were  lawfully  his.  It  Is  true  that  In  the 
beginning  the  allowance  of  the  extra  com« 
missions  was  objected  to  by  one  of  the  conn- 
ed for  the  creditors.  This  same  counsel, 
however,  In  his  deposition  in  the  cause,  says 
that  he  did  not  appeal  from  the  decree  allow- 
ing the  commissions,  because  he  wished  the 
trustee  to  be  fully  compensated.  For  a  num- 
ber of  years  after  the  decree  allowing  the 
commissions  was  entered,  the  trustee  made 
regular  semi-annual  settlements  of  his  ac- 
counts, retaining  the  extra  commissions  with- 
out further  question  from  any  quarter.  No 
one  can  read  the  record  without  being  im- 
pressed with  the  general  acquiescence  by  all 
parties  in  that  allowance,  nor  fail  to  see  that 
the  trustee  was  thereby  lulled  into  the  be- 
lief that  the  extra  commission  was  his»  and 
that  no  further  question  would  be  raised  on 
that  subject  We  concur  in  the  ylews  so  well 
expressed  by  the  learned  Judge  of  the  circuit 
court  in  disposing  of  this  question.  He  says: 
"The  Ck>urt  of  Appeals  (98  Ya.  320,  36  S.  B. 
395)  has,  una  voce,  approved  the  action  of 
this  court  in  rejecting  a  claim  against  the 
trustee  for  Interest  which  liad  far  higher 
merits  than  the  claim  for  interest  on  these 
retained  commissions.  That  claim  was  for 
Interest  on  amounts  reported  by  the  trustee 
as  in  his  hands,  and  not  deposited*  as  he  was 
authorised  and  required  to  do,  to  the  credit 
of  the  court,  in  bank.  This  is  a  claim  for 
Interest  upon  moneys  retained  by  the  trustee 
under  the  authority  of  the  court.  That  au- 
thority the  Court  of  Appeals^  after  the  lapse 
of  many  years,  has  said  was  not  properly 
exercised,  but  nevertheless,  until  superseded 
or  reversed,  the  trustee  was  authorized  to  re- 
gard his  retention  of  these  commissions  as 
lawful  and  right  Not  only  this,  but  while 
he  was  admonished  that  the  right  of  the 
court  to  allow  this  extra  compensation  was 
made  matter  of  question  by  a  slumbering 
exception  upon  the  record,  he  was  assured  all 
the  time  that  in  the  opinion  of  the  court 
and  counsel  and  commissioner,  these  extra 
commissions  were,  ex  aequo  et  bono^  his  well- 
earned  due.  One  of  the  counsel  for  all  the 
creditors,  Colonel  Marshall,  was  pronounced- 
ly of  opinion  that  this  extra  allowance  was 
not  only  equitably,  but  legally,  his  property. 
The  only  other  counsel  for  creditors,  the  late 
Mr.  Howard,  who  filed  the  exception  to  its 
allowance,  in  his  deposition  filed  In  this  cause, 
states  that  he  did  not  appeal  from  the  court's 
action  in  allowing  such  compensation,  be- 
cause he  wished  the  trustee  to  be  fully  com- 
pensated. Under  a  reasonable  belief  that  his 
right  to  this  extra  compensation  would  nev- 
er be  an  after-subject  of  controversy,  the 
trustee  continued  in  Ahe  faithful  and  efficient 
discharge  of  the  duties  of  his  trust  until  his 
death.  And  not  until  after  his  death,  and 
the  admission  into  the  case  of  another  party, 
the  Southern  Railway  Company,  as  assignee 
of  claims  which  had  been  heretofore,  all 


through  the  progress  of  this  litigation,  repre- 
sented by  Col.  Marshall  and  Mr.  Howard, 
was  there  any  suggestion  of  purpose  to  ap- 
peal from  the  decrees  of  this  court" 

The  administration  of  this  trust  has  involv- 
ed a  magnitude  of  labor  and  responsibility 
that  rarely  falls  to  the  lot  of  a  fiduciary.  The 
collection  and  disbursement  of  its  widely 
scattered  assets  has  made  necessary  hun- 
dreds of  suits  all  over  the  country.  Tills 
cause,  in  which  the  trust  has  been  admin- 
istered under  the  guidance  of  a  court  of  eq- 
uity, has  extended  over  many  years.  The 
counsel  who,  from  the  beginning  until  a 
comparatively  recent  date,  represented  all  of 
the  creditors,  have  passed  away.  The  learn- 
ed and  venerable  Judge  who  has  throughout 
all  these  years  presided  over  this  litigation 
has,  since  the  decrees  now  under  review, 
'Sought  retirement  from  a  lifetime  of  Judicial 
labor.  This  court  has,  by  its  former  deci- 
sion, awarded  the  Southern  Railway  Com- 
pany its  legal  right  in  requiring  the  estate 
of  the  late  trustee  to  account  for  its  propor- 
tionate share  of  the  extra  commissions  re- 
tained. To  allow  the  appellant  now,  under 
the  facts  and  circumstances  to  which  we 
have  alluded,  interest  upon  these  several 
sums,  would  be  a  measure  of  relief  not  de- 
manded by  the  law,  and  which  would,  in  our 
opinion,  result  in  great  injustice  to  the  trus- 
tee's estate. 

In  the  view  we  have  thus  far  taken  of 
the  case,  it  becomes  unnecessary  to  consider 
other  questions  raised  and  elaborately  dis- 
cussed before  this  court 

For  these  reasons,  the  decrees  complained 
of  must  be  reversed  in  so  far  as  they  hold 
that  any  other  creditor  of  the  defendant  ex- 
press company  than  the  Southern  Railway 
Company  is  entitled  to  participate  in  the  re- 
sults of  the  former  decision  of  this  court  and 
in  all  other  respects  such  decrees  will  be  af- 
firmed, with  costs  to  the  administrator  of 
John  Glenn,  deceased,  as  the  party  substan- 
tially prevailing. 

BUCHANAN,  J.  (dissenting).  I  concur  in 
the  opinion  of  the  court  exc^  in  so  far  as 
it  holds  that  the  Southern  Railway  Company 
is  not  entitled  to  interest  on  its  pro  rata 
share  of  the  moneys  improperly  retained  by 
Glenn,  trustee,  on  account  of  commissions 
for  his  services.  Upon  that  question  I  dis- 
sent 

It  was  determined  by  this  court  upon  the 
former  appeal  (Southern  Ry.  Ck>.  v.  Glenn's 
Adm'r,  98  Va.  309,  36  S.  E.  395)  that  the  ac- 
tion of  the  lower  court  in  allowing  commis- 
sions to  the  trustee  for  his  services  beyond 
those  provided  by  the  deed  of  trust  was  un- 
authorized and  illegal,  except  as  to  the  cred- 
itors who  assented  to  or  acquiesced  in  such 
allowance.  The  railway  company,  or  its  pred- 
ecessors in  interest  having  objected  to  such 
allowances  when  made,  and  having  succeed- 
ed in  having  the  decrees  making  them  re- 
versed and  annulled,  and  iti  right  established 
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to  its  pro  nta  share  thereof,  I  know  of  no  i 
rule  6t  law  by  which  that  company  can  be 
denied  interest  on  the  principal  sum  thus  de- 
clared to  be  due  it.  Upon  the  former  appeal 
it  was  held  that  it  had  not  lost  its  rights 
by  acquiescence,  or  by  not  appealing  earlier 
than  it  did.  If  the  objections  made  to  snch 
allowance  in  the  year  1886  or  1887,  and  con- 
tinued from  time  to  time,  in  one  form  or 
another,  until  the  decrees  making  them  were 
reversed  and  annulled,  were  sufficient  to 
preserve  its  right  to  the  principal  sum  to 
which  it  was  entitled,  I  am  unable  to  see 
why  they  were  not  sufficient  to  preserve  its 
right  to  interest  thereon. 

The  courts  of  this  states  with  some  aid 
from  the  Legislature,  have  established  the 
doctrine  that  it  is  natural  jnstlce  that  he  who 
has  the  use  of  another's  nkoney  should  pay 
interest  on  it  4  Minor's  Inst  819,  and  cases 
dted;  Templeton  v.  Fauntleroy,  3  Rand.  486, 
446^  447;  Rossf  Bz'r  v.  McLauchlan's  Adm'r, 
7  Gcat  86. 

The  fact  that  the  trustee  held  the  money 
under  orders  of  court  made  ovor  the  rail- 
way company's  objection  and  in  violation  of 
its  rights,  which  w«re  afterwards  reversed  so 
far  as  they  affected  the  railway  company, 
cannot,  in  my  judgment  affect  the  question 
ct  the  right  of  the  railway  company  to  in- 
terest; any  more  than  it  can  affect  its  light 
to  the  prlndpaL  Having  succeeded,  after 
long  protracted  and  hotly  contested  litiga- 
tion, in  establishing  its  right  to  Its  pro  rata 
share  of  the  overpaid  commissions,  it  seems 
to  me  that  it  is  entitled  to  have  interest  on 
that  sum  during  the  many  years  the  trustee 
has  deprived  it  of  the  use  thereof  by  im- 
properly withholding  the  money  and  resist- 
ing its  payment 

OABDWEOUU  J^  concurs. 
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COLIN  V.  WELLFORD. 

(SaprsBBS  Court  of  Appeals  of  Yirginla.    March 
17,  1904.) 

BUILDING  ASSOCIA.TIONS-WrrHDRAWINO  MBM- 
BERr-INSOLVENCT— GOMPROMISD  OF  CfLAIM. 

1.  A  withdrawing  member  of  a  building  asso- 
ciation which  was  insolyent  at  the  time  notice 
of  withdrkwal  was  giyen,  though  no  legal  steps 
had  been  taken  to  wind  up  its  afFairs,  and  whose 
insolvency,  though  in  fact  existing,  was  not 
then  notorious,  does  not  by  the  act  of  withdraw- 
al become  a  creditor  entitled  to  satisfaction  be- 
fore other  members,  nor  does  an  agreement  en- 
tered into  between  himself  and  the  association, 
compromising  his  daim,  change  his  status. 

Appeal  from  Chancery  Court  of  Richmond. 

Petition  of  one  Colin  against  one  Weliford, 
receiver  of  the  United  Banking  &  Trust  Com- 
pany, for  allowance  of  daim.  From  a  de- 
cree denying  the  prayer  of  petitioner,  he  ap- 
peals.   Affirmed. 

Legh  R.  Page,  for  appellant  B.  Band. 
Wellf ocd,  for  appellee. 


KEITH,  P.  The  record  in  thfti  case  dis- 
closes the  following  state  of  facts:  Tlie  ap- 
pellant was  the  owner  of  certain  cotiflcates 
of  installment  and  prepaid  stock  in  the  Unit- 
ed Banking  &  Trust  Company,  and,  in  tiie 
exercise  of  Ills  right  under  the  charter  and 
by-laws  of  the  company,  on  the  25th  of  Jan- 
uary, 1901,  he  gave  written  notice  of  the 
withdrawal  of  his  certiflcates  of  stock,  which 
notice  was  duly  served'  on  the  company,  and 
accepted  by  it  as  sufficient  and  regular  In 
every  respect  On  the  28th  of  March,  1891, 
60  days  (the  period  required  under  the  by- 
laws) having  expired,  he  made  demand  apoa 
the  company  for  the  sum  due  him,  and  was 
promised  payment  at  an  early  day.  Hie 
promise  was  not  kept  He  was  put  oit  from 
time  to  time,  and  on  or  abotit  the  22d  of 
May,  1001,  was  Infonned  that  the  board  of 
directors  rejected  his  demand  for  the  pay- 
ment of  Ills  claim  in  full,  and  offered  $4,606.- 
75  in  compromise  and  settlement,  to  be  paid 
in  18  monthly  installments,  bearing  interest 
at  the  rate  of  3  per  cent  per  annum.  Ttiis 
proposition  was  accepted  by  appellant,  and, 
upon  the  receipt  of  the  obligations  of  ttie 
company,  as  provided  by  the  settlement  be 
surrendered  his  certificates  of  stock,  which 
were  marked  "cancelled  and  withdrawn,** 
and  appellant's  name  was  stricken  from  the 
books  of  the  company  as  a  shareholder. 
The  first  of  the  18  monthly  installments  was 
paid  at  maturity,  but  before  the  second  be- 
came due  a  bill  was  ffied  to  wind  up  the  af- 
fairs of  the  company,  and  on  the  same  day 
receivers  were  appointed,  who  refused  fur- 
ther payment  to  appellant 

In  July,  1902,  appellant  filed  his  petitioii, 
asking  to  be  placed  upon  the  f6otlng  of  a 
creditor  of  the  company  for  the  amount  of 
the  12  matured  and  unpaid  obligations  above 
referred  to,  and  the  matter  was  referred  to  a 
commissioner,  who  reported  adversdy  to  ap- 
pellant's claim.  The  exceptions  to  that  re- 
port were  overruled  by  the  court,  a  decree 
was  entered  denying  the  prayer  of  petitioii- 
er,  and  the  case  is  before  us  for  review. 

The  report  of  the  commissioner  proceeds 
upon  the  theory  that  the  company  was  in- 
solvent at  the  date  of  the  notice  of  with- 
drawal, and  the  opinion  of  the  learned  chan- 
cellor is  to  the  same  effect  There  is  a 
strong  presumption  in  favor  of  the  correct- 
ness of  this  finding  of  fact  on  the  part  of  the 
commissioner,  thus  approved  by  the  court 
and  there  is  nothing  In  the  record  to  lead  us 
to  a  contrary  conclusion.  We  shall  th«ne- 
fore  proceed  with  the  consideration  <tf  the 
case,  taking  the  insolvency  of  the  company, 
at  least  as  early  as  January,  1901,  as  a  ftict 
established.  The  term  "insolvency,"  as  hers 
used,  has  no  reference  to  outside  creditors, 
for  there  are  none,  but  to  the  inability  of 
the  company  to  satisfy  the  demands  of  its 
own  members. 

We  have  had  no  adjudication  in  this  state 
upon  the  precise  question  here  involved. 

In  Andrews  t.  Building  Association.  96 
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Va.  440,  86  6.  B.  5S1,  49  L.  R.  A.  659,  W9 
held  that  a  withdrawing  member  of  a  build- 
ing association  does  not  lose  all  of  his  rights 
and  Interests  as  such  in  the  assodatlon. 
Though  he  Is  not,  strictly  speaking,  a  cred- 
itor of  the  association,  he  can  maintain  no 
suit  to  recover  the  withdrawal  value  of  his 
stock  until  a  fund  for  its  payment  has  been 
provided,  and  until  then  the  act  of  limita- 
tion does  not  begin  to  run  against  his  de- 
mand. On  the  other  hand,  it  is  the  duty  of 
the  association  to  provide  such  a  fund,  in 
accordance  with  its  charter  and  by-laws,  and 
in  default  thereof  the  member  may  ask  the 
appointment  of  a  receiver,  and,  it  may  be, 
a  winding  up  of  the  affairs  of  the  associa- 
tion. 

In  Eastern  Building  ft  Loan  Ass'n  v.  Sny- 
der, 98  Va.  710,  37  a  B.  298,  It  was  held  that 
a  solvent  building  association,  in  the  absence 
of  bad  faith  on  its  part,  is  not  in  default, 
and  cannot  be  sued  by  a  withdrawing  mem- 
ber, until  there  are  funds  in  the  treasury  of 
the  association  out  of  which  he  is  entitled  to 
be  paid. 

We  are  in  this  case  called  upon  to  define 
the  rights  of  a  withdrawing  member  of  a 
building  association  which  was  insolvent  at 
the  time  notice  of  withdrawal  was  given, 
though  no  legal  steps  had  been  taken  to  wind 
up  its  affahrs,  and  whose  Insolvency,  though 
In  fact  existing,  was  not  then  notorious. 

As  shown  in  Andrews  v.  Building  Associa- 
tion, supra,  the  tendency  of  .the  English 
courts,  while  recognizing  that  withdrawing 
members  are  not  creditors  of  the  association 
in  the  ordinary  sense  of  the  word,  has  be^n 
to  allow  them  a  preference  over  those  who 
have  given  no  withdrawal  notice.  Sibun  v. 
Pearce,  L.  R.  44  Oh.  Div.  354. 

It  was  held,  however,  in  Re  Sunderland, 
Queen's  Bench  Div.  24  L.  R.  394,  that  the 
rule  of  the  company  provided  only  for  with- 
drawal from  the  societies  while  they  were 
or  were  believed  to  be  solvent,  and  that, 
therefore,  notices  of  withdrawal  which  were 
given  or  which  matured  at  a  time  when  the 
societies  were  known  to  be  insolvent,  though 
before  the  actual  date  of  the  winding-up  or- 
der in  each  case,  did  not  entitle  the  share- 
holders who  had  given  them  to  be  paid  the 
amount  of  their  subscriptions  in  priority  to 
other  shareholders  in  the  winding-up. 

The  strong  preponderance  of  the  authori- 
ties in  this  country,  where  Insolvency  exists, 
seems  to  be  in  accord  with  the  decision  of 
the  Supreme  Court,  of  Pennsylvania  in  Chris- 
tian's Appeal,  102  Pa.  184.  The  court  said: 
•While,  in  a  qualified  sense,  withdrawing 
stockholders  may  be  considered  creditors,  of 
the  association,  their  rights,  as  against  those 
with  whom  they  have  been  associated,  are 
very  different  from  thoee  of  general  creditors, 
whose  claims  are  based  wholly  on  outside 
transactions.  If  the  association  has  been 
prosperous,  they  have  a  right,  under  certain 
limitations  and  restrictions,  to  demand  and 
receive  their  propoi'tionate  share  of  the  ac- 


cumulated fund;  but  If  bad  Investments  have 
been  made,  or  losses  have  been  sustained,  be- 
fore actual  withdrawal,  they  must  bear  their 
Just  proportion  thereof.  •  •  •  But  the 
right  of  withdrawal,  and  the  extent  to  which 
it  may  be  exercised,  presupposes  that  at  least 
a  relative  proportion  of  the  assets  will  re- 
main for  the  benefit  of  those  who  continue  to 
be  active  members  of  the  association. 

*'When  a  building  association  has  failed  to 
fuflll  the  object  of  its  creation,  and  has  be- 
come hopelessly  insolvent,  it  cannot  be  Justly 
or  equitably  wound  up  on  any  other  principle 
than  that  above  suggested.  After  expenses 
incident  to  the  administration  of  its  assets 
are  deducted,  the  general  creditors,  if  any, 
should  be  first  paid  in  full,  and  the  residue  of 
the  fund  should  be  distributed  pro  rata 
among  those  whose  claims  are  based  upon 
stock  of  the  association,  whether  they  have 
withdrawn,  and  hold  orders  for  the  with- 
drawal value  th«*eof,  or  not  Both  classes 
are  equally  meritorious,  and  in  marshaling 
the  assets  neither  is  entitled  to  priority  over 
the  other.  The  claims  of  each  are  alike 
based  upon  their  relation  to  the  association 
as  members  thereof;  •  •  •  and  while  it 
may  be  true  that  a  stockholder  may  recover 
Judgment  against  the  corporation,  and  thus 
become,  in  a  certain  sense,  a  creditor  thereof, 
he  is  nevertheless  not  a  creditor  within  the 
meaning  of  our  assignment  law&" 

The  doctrine  of  Christian's  Appeal  has  been 
quite  generally  acc^ted  by  courts  and  text- 
writers.  Chapman  v.  Toimg,  65  HI.  App.  131; 
Gibson  V.  Safety  Homestead  Ass'n,  170  IlL 
46,  48  N.  B.  580,  39  L.  R.  A.  202;  Heinb<^el 
V.  National  Savings  Ass'n,  68  Minn.  340,  69 
N.  W.  1050,  26  L.  R.  A.  215,  49  Am.  St  Rep. 
519;  Hohenshell  v.  Loan  Ass'n,  140  Mo.  566, 
41  S.  W.  948;  Rabbltt  v.  Wllcoxen,  108  Iowa, 
35.  72  N.  W.  306,  38  L.  R.  A.  188,  64  Am.  St 
Rep.  15Z 

The  text-writers  are  of  a  like  opinion. 

Bndlich  on  Building  Associations  (2d  Bd.) 
i  108,  says: 

"The  right  of  withdrawal,  however,  exists 
and  may  be  exercised  only  while  the  associa- 
tion is  a  going  concern,  or  the  series  to  which 
the  stock  belongs  running.  It  cannot  be  ex- 
ercised when  the  stock  has  reached  par,  and 
the  association  or  series  exists  only  for  the 
purpose  of  liquidation.  Nor,  as  has  been  set- 
tled in  England,  can  it  be  exercised  where 
the  assoclatloQ  is,  at  the  time,  known  to  be 
insolvent  The  provisions  for  withdrawal  are 
not  intended  to  apply  to  the  latter,  any  more 
than  to  the  former  case.  'It  would  be  alto- 
gether unreasonable  to  suppose  that  It  was 
intended,  in  the  event  of  insolvency,  to  per- 
mit one  set  of  members  to  escape  from  lia- 
bility at  the  expense  of  the  others.  •  •  ♦ 
The  rule  (as  to  withdrawals)  seems  •  ♦  • 
not  to  contemplate  any  such  contingency  as 
a  suspension  of  its  business,  and  therefore 
only  to  provide  for  a  withdrawal  from  the  so- 
ciety while  it  was,  or  was  believed  to  be,  still 
solvent'     That  this  doctrine  is  correct;  as 
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far  as  it  goes,  is  self-evident  But  there  is 
no  reason  why  it  should  not  go  a  step  further 
by  omitting  the  qualification  introduced  by 
reference  to  the  notoriety  of  the  fact  of  in- 
solvency. Apart  from  the  consideration  that 
one  who  knows  the  association  to  be  insolvent 
is  guilty  of  bad  faith .  towards  his  fellow 
members  when  he  attempts  to  get  himself 
paid  at  their  cost,  there  is  every  bit  as  much 
reason  why  an  actual  state  of  insolvency, 
though  unknown  at  the  date  of  the  giving  of 
a  withdrawal  notice,  should  prevent  it  from 
becoming  effectual.  The  payment  of  the 
claims  in  the  one  case,  as  in  the  other,  would 
give  an  unfair  advantage  to  the  withdraw- 
ing, and  entail  an  undue  injury  upon  the  re- 
maining, members.  Accordingly,  it  has  been 
decided  in  Pennsylvania  that  the  fact  of  in- 
solvency of  an  association  negatives  the  right 
of  any  one  to  obtain  a  priority  over  Ws  fel- 
lows by  giving  notice  of  withdrawal.  *The 
right  of  withdrawal  presupposes  that  at  least 
a  relative  proportion  of  the  assets  will  re- 
main for  the  benefit  of  those  who  continue  to 
be  active  members  of  the  association.'  Whilst, 
therefore,  it  has  been  held  that  members  who 
had  given  notice  to  withdraw,  and  whose  no- 
tices had  matured  before  the  society's  insol- 
vency was  manifest  or  declared,  were  enti- 
tled to  stand  upon  their  rights  as  withdraw- 
ing members,  even  to  the  detriment  of  those 
who  had  not  withdrawn  or  whose  notices  had 
not  matured,  the  better  and  more  logical  doc- 
trine would  seem  to  be  that  the  existence  of  a 
state  of  insolvency  at  the  time  of  the  giving 
of  the  withdrawal  notice,  ascertained  at  any 
time  before  actual  payment  of  the  claim,  ren- 
ders the  notice  abortive,  lind  destroys  the 
right  to  withdraw,  ot  to  claim  any  benefit 
under  the  notice  already  given.  This  princi- 
ple does  not,  of  course,  invalidate  settlements 
already  made  in  good  faith  with  withdrawing 
members  who  have  been  paid  out,  nor  sub- 
ject the  right  of  withdrawing  members  to 
claim  payment,  in  accordance  with  the  provi- 
sions relating  to  withdrawals,  to  Jeopardy  by 
reason  of  causes  of  insolvency  arising  after 
notice  of  withdrawal."  Thompson  on  Build- 
ing Associations  (2d  Ed.)  p.  289. 

It  seems,  indeed,  to  be  the  accepted  Amer- 
ican doctrine  that,  when  an  association  is 
in  fact  Insolvent,  a  withdrawing  member 
has  only  the  right  to  a  pro  rata  share  in  the 
distribution  of  its  assets.  Nor  is  the  situa- 
tion affected  by  any  assurance  given  by  the 
officers  of  the  association  to  the  withdrawing 
member  as  to  the  solvency  of  the  society  at 
the  date  of  the  notice.  The  authorities  cited 
establish  the  principle  that,  when  insolvency 
exists  as  a  fact,  the  right  of  the  sharehold- 
ers to  equality  in  the  distribution  of  the  as- 
sets attaches,  and  constitutes  a  paramount 
equity  in  their  favor.  The  fact  of  insolven- 
cy being  established,  and  the  right  to  equal- 
ity of  distribution  having  attached,  it  cannot 
be  defeated  by  a  notice  of  withdrawal  upon 
the  part  of  a  memiber,  nor  by  any  dealing 


between  him  and  the  officers  of  the  associa- 
tion which  falls  short  of  actual  payment 

In  Blckert  v.  Suddard,  80  111.  Av9.  204,  it 
was  held  that  ''where  a  member  gives  notice 
of  his  withdrawal,  and  is  paid  by  a  check 
upon  the  funds  of  the  association  in  bank, 
but  before  such  check  is  presented  for  pay- 
ment the  funds  of  the  association  are  with- 
drawn and  the  association  itself  becomes  in- 
solvent, the  rights  of  the  holder  of  the  check 
are  to  be  determined  by  the  solvency  of  the 
association  at  the  time  that  the  check  was 
given,"  and  that  the  insolvency  of  the  as- 
sociation was  a  question  of  fact  to  be  de- 
termined in  the  same  way  as  similar  ques- 
tions of  fact  arising  in  other  causes. 

In  the  Columbus  Building  Association  v. 
Kriete,  192  111.  128,  61  N.  E.  510,  the  with- 
drawing stockholder  has  reduced  his  claim 
to  a  Judgment,  but  the  court  held  that  this 
gave  him  no  priority  over  other  stockholders. 

Appellant  had  perfected  his  notice  .to  with- 
draw, and,  if  the  association  could  be  treat- 
ed as  a  going  concern,  he  should  have  been 
paid  the  full  withdrawal  value  of  his  cer- 
tificates. The  association  declining  to  pay 
him  in  full,  he  suffered  an  abatement,  and 
now  claims  to  be  entitied  to  relief  by  virtue 
of  a  compromise  entered  into  between  him 
and  his  debtor.  The  principle  of  equality,  as 
established  by  the  authorities  dted,  would  in 
any  event  be  fatal  to  this  contention.  The 
pilnciple  of  equality  which  defeats  the  ap- 
pellant, were  he  standing  alone  upon  his  no- 
tice- of  withdrawal,  is  sufficient  to  repel  the 
equity  which  he  asserts,  and  sufficient  to 
defeat  his  right  to  recover  by  virtue  of  his 
so-called  compromise,  for  it  strikes  at  the 
root  of  the  power  of  the  officers  of  an  in- 
solvent association  to  create  any  preference 
among  stockholders  in  the  distribution  of  its 
assets.  A  view  of  the  case  may  well  be  tak- 
en in  which  the  willingness  to  compromise 
may  be  construed  as  tending  to  impair  rather 
than  strengthen  the  position  of  appellant 
The  knowledge  that  there  were  many  other 
stockholders  in  like  case  with  himself  who 
had,  in  advance  of  action  upon  his  part,  giv- 
en notice  of  withdrawal,  and  whose  demands 
had  not  been  satisfied;  the  fact  that  there 
was  no  money  in  the  treasury  of  the  associa- 
tion which  could  properly  be  appropriated  in 
payment  of  withdrawal  claims,  and  that  he 
was  ready  to  accept  in  satisfaction  of  his 
demand  a  material  abatement  of  its  amount, 
not  to  be  paid  in  cash,  but  in  promises  to 
pay  in  installments  distributed  over  a  period 
of  13  months  is  persuasive  that  appellant  was 
aware  of  the  financial  condition  of  the  as- 
sociation. As  was  well  said  by  the  learned 
chancellor  in  his  opinion:  '*It  must  have 
been  manifest  to  Ck)lin,  in  taking  the  notes, 
that  there  were  no  funds  on  hand  properly 
applicable  to  the  discharge  of  his  claim,  for  the 
by-laws  [of  the  association!,  with  which  Colin 
must  be  presumed  to  have  been  acquainted, 
plainly  contemplated  that  these  withdrawals 
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should  be  settled  by  cash  paymeuts  made  out 
of  funds  already  in  hand,  derived  from  fixed 
sources,  and  would  not  be  settled  by  notes. 
The  Tery  manner  in  which  the  notes  were 
made  out  called  attention  to  the  irregularity 
of  the  settlement  Oolin  has  obtained  an 
WP&i^i^t  advantage  which  the  principle  of 
mutuality  applicable  to  the  distribution  of 
the  assets  of  an  insolvent  company  of  this 
kind  do  not  permit  him  to  hold.  These  as- 
sociations partake  of  the  nature  of  partner- 
ships, and  no  member  can  take  any  ad- 
vantage over  his  fellows  not  clearly  legal. 
The  settlement  made  is  not  so  'far  executed 
as  to  be  beyond  recall,  and  Colin  can  be  re^ 
mitted  to  his  position  as  stockholder  without 
any  injustice  to  him." 

We  are  of  opinion  that  the  decree  appeal- 
ed from  should  be  affirmed. 
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(Supreme  Court  of  Appeals  of  Virginia.    Mardi 
17,  le04.) 

TAXATION— STEAMSHIPS-INTERSTATE  TRAF- 
FIC—ENROLLMENT  OUTSIDE  OF  STATE. 

1.  Steamships  owned  by  a  foreign  corporation, 
and  enrolled  outside  of  the  state,  and  wnich  are 
used  mainly  in  transporting  passengers  and 
freight  upon  foreign  tickets  and  bills  of  lading 
between  points  in  the  state  to  and  from  the 
ocean-going  yessels  of  the  corporation,  have 
their  legal  situs  for  purposes  of  taxation  within 
the  state. 

Appeal  from  Finding  of  State  Corporation 
Commission. 

The  state  corporation  commission  entered 

a  finding  on  the  day  of  November, 

1003,  declaring  the  steamers  Mobjack,  Ac- 
comack, Hampton  Roads,  Luray,  Virginia 
Dare,  Brandon,  and  Berkeley,  the  steam  tug 
Germania,  and  seven  barges,  property  of  the 
Old  Dominion  Steamship  Company,  taxable 
under  the  laws  of  the  state  of  Virginia,  and 
imposing  a  property  tax  thereon  for  the  year 
1903.  Said  steamship  company  appeals.  Af- 
firmed. 

Wm.  H.  White,  for  appellant  The  Attor^ 
ney  General,  for  the  Commonwealth. 

PER  CURIAM.  The  facts  presented  by 
the  transcript  of  the  record  of  the  finding 
aforesaid  are  as  follows: 

That  the  Old  Dominion  Steamship  Com- 
pany was  a  nonresident  corporation,  having 
been  incorporated  by  the  Senate  and  House 
of  Representatives  of  the  state  of  Delaware. 
That  it  was  then,  and  had  been  for  many 
years  theretofore,  engaged  in  the  transpor- 
tation of  passengers  and  freight  on  the  Atlan- 
tic Ocean  and  communicating  navigable  wa- 
ters, between  the  city  of  New  York,  in  the 
state  of  New  York,  and  Norfolk  and  certain 
other  ports  within  the  state  of  Virginia.  That 
said  steamship  company  in  the  prosecution 
of  its  said  transportation  business  owned 


and  operated  the  vessel  proper^  abocve  nam- 
ed. That  these  vessels,  with  the  exception 
of  the  tug  Germania,  whose  movements  and 
use  will  be  hereinafter  staged,  visited,  various 
ports  or  points  within  the  state  of  Virginia 
for  the  purpose  of  receiving  freight  and  pas- 
sengers, for  which  they  issued  bills  of  lading 
and  ticket^  to  points  outside  the  state  of  Vir- 
ginia. That,  owing  to  the  shallow  waters 
where  these  vessels  plied,  it  was  impossible 
in  most  instances  for  the  larger  ocean-going 
steamers  of  the  company  to  be  used.  That 
in  consequence  the  vessels  above  numerated 
were  used  to  receive  the  freight  and  passen- 
gers as  aforesaid,  giving  the  shipper  of 
freight  a  bill  of  lading  for  the  same  destined 
to  New  York  and  other  points  outside  of  Vir- 
ginia, and  the  passenger  a  ticket  to  his  des- 
tination, and  thus  transported  such  freight 
and  passengers  to  deeper  water  at  Norfolk 
and  Old  Point  Comfort,  where,  upon  such 
bills  of  lading  and  tickets,  the  passengers 
and  freight  were  transferred  to  one  of  the 
larger  ocean-going  vessels  of  the  steamship 
company,  and  so  the  ultimate  destination, 
namely.  New  York,  and  elsewhere  outside  of 
Virginia,  was  reached.  That  any  other  busi- 
ness transacted  by  the  above-named  vessels 
was  incidental  in  character,  and  compara- 
tively insignificant  in  amount  That  the  said 
vessels  were  built  and  designed  top  inter- 
state traffic  especially,  and  were  adjuncts  to 
or  branches  of  the  main  Ihie  of  the  Old  Do- 
minion Steamship  Company  between  New 
York  and  Norfolk.  That  each  and  all  of  the 
said  vessels  were  regularly  enrolled  under 
the  United  States  laws,  outside  of  the  state 
of  Virginia,  with  the  name  and  port  of  such 
enrollment  painted  on  the  stem  of  each  of 
them.  That  the  said  vessels,  though  regu- 
larly enrolled  and  licensed  for  coastwise 
trade,  were  then  used  on  old  established 
routes  upon  navigable  waters  within  Vir- 
ginia as  follows,  to  wit: 

First.  The  steamer  Hampton  Roads  be- 
.tween  Ft.  Monroe  and  Hampton  and  Norfolk. 

Second.  The  steamer  Mobjack  between 
points  in  Mathews  and  Gloucester  counties 
and  Norfolk. 

Thhrd.  The  steamers  Luray  and  Accomack 
between  Smithfleld  and  Norfolk. 

Fourth.  The  steamer  Virginia  Dare  be- 
tween Suffolk  and  Norfolk. 

Fifth.  The  steamers  Berkeley  and  Bran- 
don between  Richmond  and  Norfolk. 

The  steamers  Berkeley  and  Brandon  ply 
between  Richmond  and  Norfolk.  These  two 
steamers  were  completed  in  the  year  1901, 
or  early  in  1902,  one  of  them  having  been 
constructed  at  the  William  R.  Trigg  ship- 
yard in  the  city  of  Richmond,  and  the  other 
outside  of  ^e  state  of  Virginia.  Early  in 
the  year  1902  they  were  placed  upon  the  line 
between  Norfolk  and  Richmond,  one  steamer 
leaving  Richmond  each  evening  and  arriving 
in  Norfolk  each  morning,  thus  giving  a  night 
trip  every  night  each  way  between  Rich- 
mond and  Norfolk.    At  the  time  these  steam- 
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€»  were  plaC'ed  upen  this  lonte  and  elnoe 
Quit  time  the  Old  Dominion  Steamship  Com- 
pany has  by  public  advertisement  called  a^ 
tentlon  to  the  fact  that  these  two  steamers 
vrere  especially  fitted  In  the  matter  of  state- 
.*oom  accommodations  for  carrying  passen- 
i^rs  between  Richmond  and  Norfolk,  and 
the  said  two  steamers  haye  since  that  time 
been  advertising  for  the  carriage  of  passen- 
gers and  freight  on  their  route  between 
Richmond  and  Norfolk,  and  have  been  regu- 
larly carrying  freight  and  passengers  be- 
tween the  said  two  points  In  Virginia,  as 
well  as  taking  on  freight  and  passengers  for 
fmrther  transportation  on  their  ocean  steam- 
ers at  Norfolk.  The  Old  Dominion  Steam- 
ship Company  applied  under  the  revenue 
iaws  of  the  state  of  Virginia  for  a  license  to 
sell  liquor  at  retail  on  each  of  these  steam- 
ers, and  on  July  1,  1902,  there  was  granted! 
through  the  commissioner  of  the  revenue  of 
the  city  of  Richmond  a  license  to  the  Old  Do- 
minion Steamship  Company  for  the  sale  of 
liquor  at  retail  on  each  of  these  steamers, 
said  licenses  to  expire  on  April  80, 1908.  On 
or  about  the  same  time  the  said  steamship 
company  compiled  with  the  revenue  laws  of 
the  United  States,  and  paid  the  necessary 
revenue  tax  through  the  custom  house  at  the 
city  of  Richmond  for  the  purpose  of  selling 
liquor  at  retail  on  each  of  these  steamers. 
In  the  spring  of  1903  the  said  steamship 
company,  in  order  to  obtain  licenses  to  sell 
liquor  at  retail  on  each  of  these  steamers,  ap- 
plied for  the  same  in  the  dty  of  Richmond, 
and  complied  with  the  requirements  of  sec- 
tion 143  of  the  new  revenue  law  approved 
April  16,  1903,  and  so  obtained  licenses  for 
the  year  1908-04  to  sell  liquor  at  retail  on 
each  of  these  steamers  on  their  route  be- 
tween the  dty  of  Richmond  and  Norfolk,  and 
likewise  on  or  about  the  same  time  complied 
with  the  revenue  laws  of  the  United  States 
in  the  matter  of  selling  liquor  at  retail  on 
each  of  the  said  steamers  on  said  route. 

Sixth.  The  steam  tug  Oennanla^  which- 
was  used  in  the  harbor  of  Norfolk  and 
Hampton  Roads  for  the  purpose  of  docking 
the  large  ocean-going  steamers  of  the  Old 
Dominion  Steamship  Company  and  the  trans- 
ferring from  different  points  in  those  waters 
f  I  eight  from  connecting  lines  destined  to 
points  outside  of  Virginia. 

And  the  court,  having  maturely  considered 
said  transcript  of  the  record  of  the  finding 
aforesaid  and  the  arguments  of  counsel,  is 
of  opinion  that  the  legal  situs  of  the  vessels 
and  barges  assessed  for  taxation  by  the  find- 
ing of  the  state  corporation  commission  Is, 
for  that  purpose,  within  the  jurisdiction  of 
the  state  of  Virginia,  and  that  said  property 
is  amenable  to  the  tax  imposed  thereon,  not- 
withstanding the  fact  that  said  vessels  and 
barges  are  owned  by  a  nonresident  corpora- 
tion, that  they  may  have  been  enrolled  un- 
der the  act  of  Congress  at  some  port  outside 
the  state  of  Virginia,  and  that  they  are  en- 
gaged in  part  in  Interstate  commerce;  and 


doth  so  dedds  and  dedara  Therefore  It 
seems  to  the  court  here  that  the  finding  of 
the  state  corporation  commission  appealed 
from  is  without  error,  and  said  finding  is  ap- 
proved and  afiSrmed.  It  Is  further  consid- 
ered by  the  court  that  the  appellee  recover 
against  the  appellant  ISO  damages  and  Its 
costs  by  it  about  its  defense  expended  npon 
this  appeal.  All  of  which  is  ordered  to  be 
entered  upon  the  order  book  hwe,  and  certi- 
fied to  the  state  corporation  commission,  t» 
be  entered  of  record  in  its  order  book  thefSb 
as  requhred  pj  law. 
Afiirmed. 

(Utt  ya.«o 

80UTHBRN  BY.  OO.  t.  WASHINGTON, 
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(Supreme  Court  of  Appeals  of  Virginia.    March 
10,  1904.) 

RAILROAD&--COMPUL£ORY    CROSSINGS— BOAHO 

OF  PUBUC  WORKS-DBTBRMINATIONS-RaB 

JUDICATA— INJUNCTION— OR0UNO8. 


1.  An  affidavit  to  a  bill  for  InjonctifNi,  _  _^ 
in  the  name  of  complaiiiant  corporation  tay  ita 
president,  and  itatihg  that  the  aigner  is  such 
president,  that  he  has  read  the  bill,  that  the 
allegationa  therein  contained  of  which  he  has 
knowledge  are  true,  and  that  the  other  matten 
he  believes  to  be  true^  la  sufficient  to  satisfy  the 
requirements  of  Code  1887,  §  dMO^  providing 
that  an  injunction  shall  not  be  awarded  onlest 
the  judge  be  satisfied  of  plaintiff's  equity,  and 
section  8282,  prorlding  that  an  affidavit  in  top- 
port  of  a  pleading  is  suffideut  if  affiant  swears 
that  he  believes  it  to  be  true. 

2.  An  adjudication  of  the  board  of  pohllc 
works,  made  pursuant  to  Oode  1887,  I  lOM,  as 
amended  (Acts  1893-^  n.  186,  c  191),  and 
authorising  defendant  railroad  to  crocs  plain- 
tiff's tracks,  was  not  conclusive  of  defendant 
right  to  reduce  the  grade  of  the  outer  rail  of 
plaintiff's  traclc,  so  as  to  predude  plaintiff  from 
suing  to  restrain  defendant  from  so  changing 
the  grade  in  a  manner  dangerous  to  travel. 

8.  Where  the  board  of  public  woi^s  had  mere> 
ly  authorised  defendant  railroad,  in  general 
terms,  to  cross  plaintiffs  tracks,  and  defendant 
thereupon  threatened  to  change  the  grade  of  one 
rail,  wnich,  accordina  to  the  testinumj  of  plain- 
tiff's engineers,  would  render  travel  on  plaintiff's 
road  less  safe,  and  impede  the  speed  of  its 
through  trains,  whereas  defendant's  croesing 
was  merely  to  accommodate  a  private  shipper, 
the  court  properly  awarded  an  injunction  to 
restrain  defendant  from  so  intwfeiiiig  widi 
plaintiff's  grade,  and  remanded  the  parties  to 
the  board  of  public  works  to  have  the  question 
at  issue  between  them  there  determined. 

Appeal  from  Circuit  Court,  FairfiLX  Coun- 
ty. 

Bill  for  injunction  by  the  Washington,  Al- 
exandria A  Mt  Vernon  Railway  Company 
against  the  Southern  Railway  Oompany. 
From  decrees  refusing  to  dissolTe  the  Injnne- 
tlon*  etc,  defendant  appealSi    Affirmed. 

Munford,  Hunton,  Williams  ft  Anderson, 
for  appellant:  R.  Walton  Moore,  for  appel- 
lee. 


OARDWELIi,  J.  This  appeal  is  from  two 
decrees  of  the  circuit  court  of  Fairfax  coun- 
ty, entered  in  the  chancery  suit  therein  pend- 
ing in  which  the  appellee^  the  Washington. 
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Alexandria  ft  Mt  Vernon  Railway  Oompanj 
la  tbe  complainant,  and  the  appellant,  the 
Southern  Railway  Company,  la  the  defend- 
ant The  facts  and  drcumstancea  ont  of 
which  the  controversy  arises  are  as  follows: 
Appellee  owns  and  operates  a  line  of  electric 
railway  from  the  dtyof  Washington,  through 
Alexandria  City,  to  Mt  Vernon,  in  Fairfax 
county,  Va.,  over  which  a  large  number  of 
passengers  are  daily  transported.  Appellant 
owns  and  operates  an  extensive  line  of 
steam  railroad,  with  certain  terminal  facili- 
ties, yards,  etc.,  in  the  city  of  Alexandria; 
and  deeming  it  necessary,  in  the  conduct  of 
its  business,  to  build  a  branch  line  or  spur 
track  from  the  termination  of  Its  line  on 
Union  street,  in  the  city  of  Alexandria,  to 
the  plant  of  the  Alexandria  Brick  Company, 
lying  a  short  distance  away  from  the  main 
Une  of  appellant,  which  branch  line  or  spur 
track  had  necessarily  to  cross  the  track  of 
aiH;>eIlee,  the  appellant  sought  an  amicable 
agreement  with  tbe  appellee  by  which  this 
crossing  could  be  made,  but,  failing  in  this, 
resort  was  had  to  the  provisions  of  section 
1004  of  the  Code  of  1887,  amended  by  an  act 
of  February  9,  1894  (Acts  1893-M,  p.  186,  c. 
191;  Pollard's  Supp.  p.  111).  Pursuant  to  the 
provisions  of  the  act,  appellant,  on  the  20th 
of  May,  1901,  by  its  third  vice  president  and 
general  manager,  submitted  to  the  president 
of  the  appellee  company  plans,  etc.,  of  the 
proposed  crossing;  and  thereupon  api;>ellee 
p«>.titloned  the  board  of  public  works  to  'in- 
quire Into  the  necessity  of  such  crossing,  and 
the  propriety  of  the  proposed  location,  and 
of  all  matters  pertaining  to  its  construction 
and  operation.'*  On  June  19, 1901,  the  board 
of  public  works  entered  its  order,  in  which  is 
the  following:  "And  the  board,  having 
heard  the  evidence,  and  inquired  into  the  ne- 
cessity of  such  crossing,  the  propriety  of  the 
proposed  location,  and  all  matters  pertaining 
to  Its  construction  and  operation,  doth  order 
that  the  Southern  Railway  Company  shall 
have  the  right  to  construct  Its  works  across 
the  railroad  of  the  Washington,  Alexandria 
&  Mt  Vernon  Railway  Company." 

The  order  then  specifies  the  locality  at 
which  the  crossing  was  to  be  made,  in  ac- 
cordance with  the  plans,  specifications,  etc., 
submitted  for  the  consideration  of  the  board, 
and  then  directs  how  the  business  of  the  two 
roads  was  to  be  conducted  over  the  said 
crossing,  etc.  Upon  the  making  of  this  or- 
der by  the  board  of  public  works,  appellant 
procured  and  tendered  to  the  appellee  a 
crossing  frog,  which  It  is  claimed  by  the  ap- 
pellant was  in  exact  accordance  with  the 
plans  approved  by  the  board,  and  requested 
appellee  to  install  the  same  at  the  expense, 
of  appellant,  but,  appellee  having  failed  to 
do  so,  appellant  served  notice  upon  it  that, 
unless  the  crossing  was  installed  by  a  given 
day,  appellant  would  place  the  crossing  in 
position;  and  appellee  still  having  failed  to 
install  the  crossing  at  the  end  of  the  day 
46&B.--60 


named,  and  after  its  trains  had  stopped  run- 
niog  that  night,  appellant,  in  accordance 
with  the  notice,  and  in  exact  accordance,  it 
claims^  with  the  plans  and  specifications  ap- 
proved by  the  board  of  public  works,  install- 
ed the  crossing,  reducing  the  outer  rail  of  ap- 
pellee's track  from  an  elevation  of  4^  Inches 
to  2%  inches,  and  subsequently  reduced,  or 
proposed  to  reduce,  the  elevation  of  the  rail 
to  1  inch.  Thereupon  appellee  presented!  its 
bill  to  the  Judge  of  the  circuit  court  of  Fair- 
fax county,  setting  out  the  above  facts,  and 
alleging,  inter  alia,  that  at  the  point  where 
appellant  crossed  its  tracks,  its  line  is  built 
upon  a  curve  having  a  radius  of  453  feet, 
and  an  elevation  of  the  outer  rail  of  4% 
Inches;  that  appellant  well  knew  that  at  the 
point  of  the  proposed  crossing  the  outer  rail 
of  appellee's  track  had  theretofore  been  pla- 
ced, and  was  then,  at  an  elevation  of  4^ 
inches,  with  a  view  to  tbe  safe  running  of 
appellee's  trains  upon  and  around  said  curve; 
that  appellee  could  not  safely  run  its  trains 
with  the  outer  rail  of  its  track  at  the  cross- 
ing at  1  inch  elevation,  or  even  at  an  eleva- 
tion of  7!^  inches,  without  a  guard  rail, 
which  had  not  been  furnished  by  appellant 
as  it  should  have  been— and  prayed  for  an  in- 
junction to  restrain  appellant  its  officers, 
agents,  etc.,  from  interfering  with  the  resto- 
ration of  the  elevation  of  the  outer  rail  of 
appellee's  track  at  the  crossing  back  to  2^ 
Inches,  or  from  changing  or  attempting  to 
change  that  elevation  so  as  to  reduce  it  to 
less  than  2^  inches,  which  injunction  was 
awarded. 

Appellant  demurred  to  and  answered  the 
bUl;  its  answer  denying  that  appellee  could 
not  safely  operate  its  trains  over  the  cross- 
ing in  question  with  the  outer  rail  of  its 
track,  at  an  elevation  of  2%  inches,  and  al- 
leging that  it  could  safely  operate  them  with 
an  elevation  of  the  outer  rail  of  its  track  a^- 
1  inch,  especially  with  the  use  of  a  proper 
guard  rail,  and  insisting  upon  its  right  to  re- 
duce the  outer  rail  to  1  inch  by  virtue  of  the 
adjudication  by  the  board  of  public  works, 
conferring  upon  It  the  right  and  authority  to 
construct  a  branch  line  or  spur  track  across 
appellee's  track. 

Upon  the  hearing  of  the  motion  of  appel- 
lant to  dissolve  the  injunction,  heard  be- 
fore the  Judge  of  the  circuit  court  on  the 
bill  and  exhibits  therewith,  the  demurrer 
and  answer  thereto,  and  affidavits  filed  on 
behalf  of  both  parties,  the  first  decree  ap 
pealed  from  was  entered  August  81,  1901, 
which  denied  the  motion  to  strike  out  certain 
affidavits,  overruled  the  demurrer,  and  re- 
fused to  dissolve  the  injunction— the  learned 
Judge  of  the  circuit  court  being  of  opinion 
that  while  section  1094  of  the  Code  of  1887, 
as  amended,  gave  to  the  board  of  public 
works  complete  Jurisdiction  of  all  questions 
relating  to  railway  crossings,  including  the 
question  of  the  elevation  of  the  appellee's 
track,  and  of  any  change  to  be  made  there- 
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in,  raised  by  the  pleadings  in  the  cause,  and 
that  the  court  would  be  without  Jurisdiction 
to  consider  that  question,  when  it  had  be^ 
properly  brought  to  the  attention  of  the 
board  and  had  been  passed  upon  by  it,  but 
that  the  pleadings  and  evidence  in  the  cause 
showed  that  the  question  of  the  elevation  to 
be  given  the  outer  rail  of  appellee's  track 
at  the  crossing  in  question  had  not  been 
bi-ought  to  the  attention  of  the  board,  and 
had  not,  therefore,  been  passed  on  by  it,  as 
required  by  the  statute— and  continued  the 
injunction,  that  appellant  might  have  an  im- 
portunity to  proceed  in  the  matter  of  chan- 
ging the  elevation  of  the  outer  rail  of  ap- 
pellee's track  at  the  crossing  in  question, 
as  required  by  the  statute;  the  decree  then 
providing  that  when  the  board  of  public 
works,  should  its  Jurisdiction  be  invoked, 
had  passed  on  the  question,  and  the  action 
of  the  board  brought  to  the  attention  of  the 
court,  or  the  Judge  thereof  in  vacation,  the 
injunction  would  be  continued,  dissolved,  or 
modified  in  accordance  with  the  finding  of 
the  boar4%  etc. 

Acquiescing  in  this  decree,  appellant  on 
the  30th  of  September,  1901,  served  upon  ap- 
pellee a  notice  of  the  necessity  for  the  pro- 
posed change  of  the  elevation  of  the  outer 
rail  of  its  track  from  2^  inches  to  1  inch, 
attaching  to  the  notice  copies  of  the  plans 
and  specifications  for  the  change,  etc.,  where- 
upon appellee  filed  with  the  board  of  public 
works  on  October  8,  1901,  a  petition  praying 
that  the  board  would  Inquire  into  the  neces- 
sity of  the  proposed  change  in  the  elevation 
of  its  track,  and  all  matters  pertaining  there- 
to, and  that  the  board  would  suspend  the 
work  in  making  the  proposed  change  until 
it  could  inquire  into  the  necessity  therefor, 
etc.  The  board  took  Jurisdiction  of  the  mat- 
ters set  forth  in  the  petition,  ordered  all 
work  on  the  proposed  change  of  appellee's 
track  suspended,  and  summoned  the  parties 
before  it  for  a  hearing,  which  was  had  on 
the  7th  of  November,  1901.  At  that  hearing, 
notwithstanding  the  appellant  had  invoked 
the  Jurisdiction  of  the  board  of  public  works 
by  its  notice  to  appellee  of  September  30, 
1901,  under  section  1094  of  the  Code  of  1887, 
as  amended,  upon  its  motion  the  board  dis- 
missed the  petition  of  appellee  on  the  ground 
that  the  board  was  without  Jurisdiction  to 
hear  and  determine  the  matters  arising  on 
the  notice  and  the  petition;  in  other  words, 
the  contention  of  appellant  that  by  reason 
of  the  adjudication  by  the  board  on  June 
19.  1901,  the  matters  arising  on  the  notice 
and  petition  were  res  Judicata,  whereby  the 
power  and  authority  in  the  board  to  hear  and 
determine  these  matters  had  terminated,  was 
sustained.  Whereupon  appellant  filed  a  sup- 
plemental answer  to  the  bill  in  this  cause, 
setting  out  the  proceedings  last  mentioned, 
and  other  facts,  and  renewed  its  motion  be- 
fore the  Judge  of  the  circuit  court  to  dissolve 
the  injunction  theretofore  awarded  in  the 
cause. 


This  motion  was  heard  by  the  Jndge  of 
the  circuit  court  upon  the  pleadings  and  af- 
fidavits formerly  considered,  the  supplemental 
answer  of  the  appellant  to  the  bill,  and  ad- 
ditional aifidavits  filed  by  both  litigants,  and 
the  second  decree  appealed  from  entered  in 
vacation  November  7,  1901,  which,  so  far 
as  pertinent  to  the  issues  presented,  is  as 
follows: 

"(2)  The  said  motion  to  dissolve  the  in- 
junction heretofore  awarded  is  overruled, 
the  Judge  being  of  the  opinion,  as  stated  in 
decree  entered  August  31,  1901,  that  the 
board  of  public  works  has  complete  and  ex- 
clusive Jurisdicti<m  to  determine  the  ques- 
tions at  issue  as  to  elevation  to  be  given 
outer  rail  of  the  complainant's  track  at  the 
crossing  mentioned  in  the  proceedings,  and 
that  the  said  injunction  should  be  continued 
until  said  board  has  determined  that  ques 
tlon.  And  when  said  board  of  public  works 
has  passed  upon  that  question,  under  notice 
of  defendant  mentioned  and  described  in  the 
said  supplemental  answer  of  defendant,  and 
the  petition  thereafter  filed  by  complainant 
before  said  board,  or  under  a  new  notice  ta 
be  given  by  defendant  under  section  1091, 
in  the  event  that,  if  such  new  notice  shall 
invoke  the  Jurisdiction  of  said  board  onder 
section  1094  as  amended,  then  the  decree  of 
this  court  will  be  made  to  conform  to  the 
finding  of  said  board  on  such  question,  when 
it  is  made  to  appear  to  this  court  In  the 
-event  a  new  notice  is  given  by  defendant  in 
pursuance  of  this  decree,  and  under  said  sec- 
tion 1094,  as  amended,  and  the  complainant 
does  not  invoke  the  Jurisdiction  of  said  board 
of  public  works  under  said  section  1094,  as 
amended,  the  Injimction  heretofore  awarded 
will  be  dissolved,  when  this  fact  is  made  to 
appear  to  this  court,  or  to  the  Judge  there- 
of." 

The  first  assignment  of  error  is  the  refusal 
of  the  Judge  below  to  dismiss  the  bill  of  ap- 
pellee for  the  want  of  a  proper  affidavit  there- 
to. 

We  are  of  opinion  that  there  Is  no  merit  in 
this  contention.  The  bill  is  signed  In  the 
name  of  the  appellee,  by  its  president,  and  is 
verified  by  his  affidavit,  in  the  following 
words:  ''That  he  is  the  president  of  the 
Washington,  Alexandria  &  Mt  Vernon  RaU- 
way  Company;  that  he  has  read  the  forego- 
ing bill  of  complaint,  and  that  the  allega- 
tions therein  contained,  of  whl<A  he  has 
knowledge,  are  true;  and  that  all  other  mat- 
ters therein  stated  he  believes  to  be  true.'* 

Corporations,  as  was  said  by  this  court 
in  Fayette  L.  Co.  v.  L.  &  N.  R.  Co.,  »3  Va. 
274,  24  S.  B.  1016,  ''necessarily  act  by  and 
through  their  agents>"  and  it  is  difficult  to 
perceive  how  the  requirement  that  a  bill  for 
an  injunction  shall  be  verified  by  affidavit 
could  have  been  more  fully  complied  with 
than  is  done  in  this  case.  The  provision  of 
section  8282  of  the  Code  of  1887  is  that 
"where  an  affidavit  is  required  in  suj^port 
of  any  pleading,  it  shall  be  sufficient  if  the 
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affiant  swears  that  he  believed  It  to  be  trae^" 
and  the  requirement  of  section  d^O  of  the 
Code  of  1887  Is  merely  that  the  court  or 
jud^re  applied  to  for  an  injunction  shall  not 
award  it  unless  satisfied  by  affldaylt  or  other- 
wise of  the  plaintiff's  equity. 

"If  made  in  good  faith  and  reasonably 
sufficient,  an  affidavit  should  be  upheld." 
1  Bnc.  PI.  &  Frac.  320»  and  authorities  cited. 

The  affiant  in  this  case  meets  every  re- 
quirement of  the  statute,  if,  in  fact,  he  does 
not  go  beyond,  for,  in  addition  to  his  oath 
that  he  iiad  read  the  all^ations  of  the  bill* 
and»  so  far  as  not  Icnown  to  him  person^ly, 
he  believed  them  to  be  true,  as  to  such  as 
were  known  to  him  he  swears  positively  that 
he  knows  them  to  be  true.  The  affiant  was 
an  officer  of  the  c(Mnpany  and  his  position 
was  such  as  necessarily  gave  him  personal 
knowledge  of  some  of  the  material  allega- 
tions of  the  bill,  and  was  clearly  in  a  posi- 
tion to  know  whether  or  not  other  allegations 
therein,  not  within  his  personal  knowledge, 
were  worthy  of  belief.  This  was  all  suffi- 
cient to  satisfy  the  Judge  below  of  the  ap- 
pellee's equity,  and  to  authorize  him  to  con- 
sider the  case  presented,  and  to  award  the 
injunction  prayed  for,  if  of  opinion  that  it 
should  be  awarded. 

The  next  contention  of  appellant  is  that 
the  demurrer  to  the  bill  should  have  been 
sustained  and  the  bill  dlsmissedL  This  raises 
the  question  whether  or  not  the  matters  set 
up  in  the  bill  are  res  Judicata. 

It  is  true  that  tlie  bill  shows  on  its  face 
that  the  ground  on  which  the  injunction  is 
asked  arose  out  of  the  crossing  of  one  rail- 
road by  another,  pursuant  to  the  adjudica- 
tion of  its  right  to  do  so  by  the  board  of 
public  works,  to  which  tribunal  section  1094 
of  the  Code  of  1887,  as  amended,  delegates 
the  power  to  determine  whether  one  rail- 
road in  thia  state  shall  be  permitted  to 
cross  another;  and  it  is  also  true  that  the 
adjudication  of  such  a  question  by  the  board 
is  final  and  conclusive  as  to  any  question 
adjudicated  by  it,  or  which  it  was  the  duty 
of  either  party  interested  in  the  proceedings 
before  the  board  to  have  brought  forward 
for  adjudication.  It  is  also  true  that  res 
Judicata  applies,  accept  in  special  cases, 
not  only  to  points  upon  which  the  coiut 
was  actually  required  by  the  parties  to  form 
an  opinion  and  pronounce  a  Judgment,  but 
to  every  point  which  properly  belonged  to  the 
subject  of  litigation,  and  which  the  parties, 
exercising  reasonable  diligence,  might  have 
brought  forward  at  the  time.  Diamond  State 
Iron  Co.  V.  Rarig  Co.,  93  Va.  603,  25  S.  E. 
894,  and  authorities  cited.  But  it  cannot  be 
applied  to  a  matter  not  adjudicated  in  a  for- 
mer action,  and  which  could  not  have  been 
brought  forward  for  adjudication  upon  the 
pleadings  in  the  cause;  nor  to  a  nmtter 
arising  after  the  former  adjudication,  even 
in  a  second  suit  between  the  parties  to  the 
former,  or  their  privies  if  the  causes  of  action 
are  not  the  same.    C.  &  O.  Ry.  Co.  v.  Rlson, 


Trustee,  99  Va.  18,  37  S,  E.  320;  Tate  v. 
Bank,  96  Va.  765,  32  8.  B.  476;  7  Rob.  Pr. 
(new)  172. 

Therefore,  when  it  is  said  that  res' Judi- 
cata applies  **to  every  point  which  properly 
belonged  to  the  subject  of  litigation,  and 
which  the  parties^  exercising  reasonable  dili- 
gence, might  have  brought  forward  at  the 
time,"  it  is  not  meant  that  a  Judgment  con- 
cludes parties  as  to  a  matter  not  covered  by 
it  and  the  facts  necessary  to  uphold  it  If 
the  real  merits  of  the  second  action  have 
not  been  decided  in  the  first,  the  prior  Judg- 
ment is  no  bar.  Kelly  v.  Board  of  Pub. 
Wks.,  25  Grat  760,  and  authorities  cited,  and 
authorities  supra. 

The  object  of  the  statute  was  to  provide  a 
tribunal  and  the  necessary  appliances  for  the 
prompt  and  final  determination  of  questions 
and  controversies  which  might  grow  out  of 
one  railroad's  seeking  to  cross  another,  and 
consequently  provided  for  the  placing  of 
plans  and  specifications,  for  such  a  proposed 
crossing,  in  the  hands  of  the  board  of  pub- 
lic works,  in  order  to  place  It  in  a  position  to 
determine  the  propriety,  or  the  impropriety, 
of  the  proposed  crossing.  It  clothes  the 
board  with  power  to  employ  experts,  hear 
evidence,  and  enter  orders  changing  or  mod- 
ifying specifications;  but  the  determination 
by  the  board  that  one  railroad  should  have 
the  right  to  cross  another,  and  directing  bow 
the  crossing  was  to  be  established,  at  whose 
costs,  and  the  conduct  of  the  business  of  the 
respective  roads  at  the  crossing,  cannot  be 
considered  as  taking  away  from  the  parties 
the  right  to  litigate  a  question  growing  out 
of  an  entirely  different  state  of  facts,  and 
giving  rise  to  an  entirely  different  controver- 
sy. Where  the  board  of  public  works  hfis 
taken  Jurisdiction  of  a  controversy  touching 
the  right  of  one  railroad  to  cross  another, 
and  adjudicated  that  question,  there  Is  no 
power  in  the  courts  to  Interfere  with  its  or- 
der, by  injunction  or  otherwise,  to  stay  the 
proceedings  or  prosecution  of  the  work  in 
accordance  with  the  plans  and  specifications 
considered  by  tbe  board;  and  this  would  be 
so  without  statutory  provision,  upon  the 
well-established  general  principle  that  where 
a  board  or  individual  is  vested  with  Judicial 
discretion  to  consider  and  decide  any  ques- 
tion, and  such  board  or  individual  exercises 
the  discretion,  its  act  is  final  and  conclusive; 
but  neither  tills  general  principle,  nor  the 
statute,  can  be  made  to  apply  to  a  matter 
not  brought  before  the  tribunal  for  its  adju- 
dication,  or  in  any  manner  passed  on  by  it. 

The  bill  in  this  cause,  after  setting  out  all 
of  the  proceedings  before  the  board  of  pub- 
lic works  when  the  right  of  appellant  to 
cross  appellee's  line  was  adjudicated,  and 
what  was  done  by  appellant  in  pursuance  of 
that  adjudication,  then  alleges  that  appel- 
lant, not  contented  with  its  version  of  what 
it  had  the  right  to  do  under  the  order  of  the 
board,  had  changed,  or  proposed  to  change, 
the  track  of  appellee,  so  as  not  only  to  ob- 
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struct  tbe  conduct  of  Its  business,  bnt  to  put 
in  peril  passengers  transported  npon  Its 
trains  oyer  its  line^a  matter  that  the  public 
became  at  once  vitally  interested  in.  It  is 
made  to  appear  trom  the  facts  stated  in  the 
bill  that  the  appellant,  having  received  a 
judgment  of  the  board,  upon  one  condition 
of  the  pleadings  and  proofs  before  the  board, 
and  finding  the  judgment  thus  obtained, 
which  was  general  in  its  terms,  broad  and 
comprehensive  enough  to  cov«r  a  different 
state  of  facts,  is  now  seeking  to  use  it  in  a 
manner  and  for  a  purpose  to'  which  it  was 
not  in  the  beginning  fitted. 

We  are  of  opinion  that  the  bill  sets  out  a 
case  for  equity  jurisdiction,  and  that  the 
court  did  not  err  In  overruling  the  demurrer 
thereto. 

The  third  and  last  contention  of  appellant 
is  that,  upon  the  merits  of  the  case,  the  in- 
junction should  have  been  dissolved  and  the 
bill  dismissed.  It  Is  claimed  that  the  record 
establishes  (1)  that  the  board  of  public  works 
has  passed  upon  the  elevation  of  appellee's 
track  at  the  crossing  in  question,  as  one  of 
the  matters  pertaining  to  the  construction  of 
the  said  crossing,  and  (2)  that,  if  that  was 
not  so,  It  is  a  matter  which  the  appellee 
could  have  raised  before  the  board,  and  as 
to  which  It  Is  concluded  by  the  order  of  the 
board. 

It  is  admitted,  however,  that  there  was  no 
direct  adjudication  by  the  board  as  to  the 
right  of  appellant  to  change  the  elevation  of 
appellee's  track  at  the  crossing,  the  ccmten- 
tion  being  that  the  adjudication  of  the  right 
of  appellant  to  cross  the  track  of  appellee  at 
the  point  designated  carries  with  It  the  right 
and  authority  to  change  the  elevation  of  ap- 
pellee's track  at  that  point 

After  reviewing  the  allegations  of  the  bill, 
and  the  statements  and  admissions  of  the 
answers  thereto,  the  learned  judge  below,  in 
his  written  opinion,  made  a  part  of  the  rec- 
ord, well  says: 

"From  these  allegations  of  the  bill  and  an- 
swers, and  an  examination  ,of  the  plans  and 
specifications  filed  therewith,  and  the  affida- 
vits, no  doubt  is  left  that  the  changing  of 
complainant's  track  by  defendant  was  not 
passed  on  by  the  board  of  public  works,  and 
no  adjudication  was  invited  thereon  by  ei- 
ther party,  and  that  the  necessity  or  desira- 
bility of  changing  the  elevation  of  the  track 
was  only  suggested  when  the  defendant  In- 
stalled the  crossing  frog.  If  any  doubt  ex- 
isted in  this  respect,  it  would  be  removed 
by  an  inspection  of  the  notice  given  by  the 
defendant  to  complainant  on  September  30, 
1901,  in  which  specific  and  accurate  notice 
is  given  complainant  of  a  desire  to  change 
complainant^s  track  from  2%  to  1  inch  ele- 
vation. No  such  Intimation  as  to  the  desire 
of  defendant  to  change  the  elevation  of  com- 
plainant's track  is  given  under  the  notice 
dated  the  20th  of  May,  1001,  and  under 
which  the  proceedings  were  bad  before  the 


board  of  public  works,  and  the  OTder  entered 
by  It  authorizing  the  crossing." 

It  should  be  added,  to  what  was  said  by 
the  learned  judge  bel^w,  that  there  was  noth- 
ing, either  In  the  notice  given  by  appellant 
(defendant  below)  to  appellee  of  Its  desire 
to  cross  the  latter's  track,  or  In  the  plans 
and  specifications  accompanying  that  notice^ 
or  In  any  of  the  proceedings  before  the  board 
of  public  works,  that  indicated  to  appellee 
that  It  was  the  purpose  of  appellant  to  diange 
the  elevation  of  appellee's  track  at  the  cross- 
ing. Appellee  bad  no  reason  to  apprehend 
thi^t  such  a  change  would  be  made,  but  had 
every  reason  to  believe  that  the  status  quo 
as  to  the  elevation  of  Its  track  at  the  cross- 
ing would  be  maintained.  Appellant  admits 
in  its  answer  that  It  knew  that  aiq[>ellee*s 
track  at  that  point  bad  some  elevation, 
though  it  did  not  know  It  had  an  elevation 
of  4%  inches.  However,  In  installing  tbe 
crossing,  appellant  did  change  appellee's 
track  by  reducing  the  elevation  of  its  outer 
rail  from  4^  to  2^  inches,  and  ai^)eUee  ac- 
quiesced in  this  reduction;  but  when  it  be- 
came known  to  it  that  it  was  the  poipoae 
of  appellant  to  still  further  reduce  that  eleva- 
tion to  1  inch,  it  applied  to  a  court  of  equity, 
not  to  stay  the  prosecution  of  the  work  ol 
appellant  In  establishing  the  croasftig  pursu- 
ant to  the  adjudication  by  tbe  board  of 
public  works,  but  to  stay  the  band  of  ap- 
pellant In  so  changing  the  track  of  appellee 
as  not  only  to  obstruct  the  operation  of  Its 
trains,  but  to  put  Its  passengers  In  p«il,  un- 
til the  question  whether  or  not  appellant 
had  the  right  to  make  the  change  was  prop- 
erly adjudicated.  When  this  matter  was 
brought  before  the  board  for  adjudication, 
although  it  had  been  Invited  by  appelant, 
by  Its  notice  to  appellee  of  September  30. 
1901,  appellant  Interposed  its  objection  to 
that  adjudication,  and  secured  the  dismissal 
of  the  proceedings. 

If  the  doctrine  of  estopp^  is  to  be  invoked 
under  these  drcumstancesi  as  appellant  seeks 
to  do,  it  may  be  well  to  Inquire  as  to  which 
party  it  should  be  applied.  It  would  seem 
clear  that  as  the  record.  Including  the  plans 
and  specifications,  made  up  for  and  consider- 
ed by  the  board  of  public  works,  is  silent  as 
to  any  change  in  the  Novation  of  appellee's 
track,  there  is  far  more  reason  to  contend 
that  the  judgment  of  the  board,  even  if  there 
was  an  implied  adjudication  upon  this  qnee- 
tion,  was  in  favor  of  the  appellee  and  pre- 
serves the  status  quo,  with  re^>ect  to  the 
elevation  of  its  track,  than  tliat  it  was  in 
ftivor  of  the  appellant  and  is  a  warrant  for 
all  the  changes  it  might  wish  to  make  in 
appellee's  track.  All  of  the  facts  appearing 
in  the  record,  or  from  the  plans,  spedflca- 
tions,  and  blue  prints,  negative  the  idea  tliat 
there  was  any  judgmoit  by  the  board  <tf 
public  works  conferring  i4K>n  appellant  tbe 
right  to  change  the  elevation  of  appellee's 
track  at  all,  and  certainly  none  clothing  it 
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with  aathwlty  to  oontlnue  to  cbange  tbat 
elevation  at  will,  when,  acting  under  what 
it  concdTed  to  be  its  authority,  the  ^eva- 
tlon  wa8  only  changed  from  4^  to  2^  inchei^ 
thus  recognizing  the  necessity  for  an  deya- 
tion  of  appellee's  track  at  the  crossing.  It 
is  therefore,  as  has  already  been  said,  not  to 
interfere  with  the  prosecution  of  any  work 
by  appellant,  authorized  by  the  board  of  pub- 
lic works,  tbat  appellee  inyokes  the  protec- 
tion of  its  rights  in  a  court  of  equity,  but 
to  prevent  an  unauthorized  Interference  with 
its  line  of  railway  and  a  safe  operation  of  its 
trains  thereon.  Appellee,  as  abundantly  ap- 
pears from  the  record,  occupying  its  own 
right  of  way,  where  it  had  been  for  years 
before  appellant  attempted  to  cross  its  track, 
was  running  a  large  number  of  t&Bt  trains 
each  day  to  and  from  Mt.  Vernon,  carrying 
a  great  number  of  passengers,  and  doing  this 
in  competition  with  other  agencies;  and  it 
was  far  more  Interested  In  the  proper  con- 
structlon  and  operation  of  the  crossing  than 
the  appellant,  which  built  its  branch  track 
mainly  for  the  purpose  of  accommodating 
the  Alexandria  Brick  Company.  The  ^i- 
gineer  who  supervised  the  construction  of  ap- 
pellee's line  believed  and  swore,  as  did  sev- 
eral other  experts,  equal  in  capacity  to  the 
affiants  on  the  other  slde^  and  more  numer- 
ous, to  the  danger  incident  to  running  trains 
over  appellee's  line  at  the  curve,  should  the 
cbange  of  the  elevation  of  the  outer  rail,  as 
threatened  by  appellant,  be  reduced  to  one 
inch.  Such  being  the  record,  we  are  of  opin- 
ion that  the  Judge  below  did  not  err  in 
refusing  to  dissolve  the  injunction,  and  in  re- 
quiring that  proper  proceedings  be  instituted 
to  have  the  board  of  public  works  adjudicate 
the  question  at  issue  between  the  parties. 

It  will  be  observed  that  the  decree  of  No- 
vember 27,  1901,  supra,  merely  continues 
the  injunction  unti^  the  question  at  issue 
has  been  adjudicated  by  the  board  of  public 
worker  and  provides  that,  when  the  board 
shall  pass  upon  that  question,  the  order  that 
the  court  will  then  make  will  conform  to  its 
adjudication;  that  is  to  say,  if  proper  steps 
are  not  taken  by  the  appellant  to  have  the 
question  adjudicated  by  the  board  of  public 
works^  as  provided  by  the  statute,  the  in- 
junction will  be  perpetuated;  and  if  such  pro- 
ceeding are  taken  and  an  adjudication  of 
the  question  at  issue  made  by  the  board* 
and  that  fact  brought  to  the  attention  of 
the  court,  the  injunction  will  be  dissolved. 

The  power  and  authority  theretofore  con- 
ferred by  sectton  1094,  as  amended,  upon  the 
board  of  public  works  to  he^r  and  determine 
all  questions  pertaining  to  the  crossing  of 
one  railroad  by  another,  is^  by  constitutional 
provision  and  legislative  enactment,  in  pmv 
suance  of  the  Constitution,  transferred  to 
and  conferred  upon  the  State  Corporation 
Commission,  whereby  an  adjudication  of  the 
question  at  issue  between  the  parties  to  this 
cause  by  that  tribimal  may  be  speedily  ob- 


tained upon  a  proper  proceeding  under  the 
statute  invoking  its  Jurisdiction;  therefore 
the  decree  appealed  from  will  be  affirmed. 


(108  Va.  927) 

JOHNSON  V.  OOMMONWBAIiTH. 

(Supreme  Court  of  Appeals  of  Virgima.    Mardb 

17,  190^) 

CRIMINAL  LAW— VBRDICT— FORQERY  —  UTTBR- 

INO  FORQED  INSTRUMENT— INDICTMENT 

—SEPARATE  OPPBNSBS. 

1.  When  the  verdict  is  silent  as  to  any  of  the 
counts  in  the  indictment,  it  operates  an  acquit- 
tal on  those  counts. 

2.  Forgery  and  uttering  a  forged  instrument 
are,  by  section  3737,  Code  1887,  separate  of- 
fenses. 

3.  Where  separate  offenses  are  charged  by  the 
different  counts  of  an  indictment,  the  jury  may 
find  the  accused  guilty  upon  each  count,  and 
ascertain  the  punianment  separately,  but  the  bet- 
ter practice  is  to  find  a  general  verdict  for  the 
two  cognate  offenses. 

4.  Other  writings  of  the  accused  and  of  the 
party  whose  writing  Is  claimed  to  have  been 
forged,  which  are  shown  to  be  genuine,  and 
enlarged  photographs  thereof,  are  admissible  for 
the  purpose  of  comparing,  by  expert  testimony, 
the  genuine  handwritings  with  the  handwriting 
of  the  alleged  forged  instrument. 

5.  Under  section  3388,  Code  1887,  the  jury 
may  carry  from  the  bar  papers  used  in  evi- 
dence. 

6.  An  instruction  should  not  be  given  where 
there  is  no  evidence  to  support  it. 

7.  Section  4025,  Code  1887,  as  amended  by 
Acts  1893-94,  p.  223,  c.  211,  permitting  the 
Jury  not  to  be  kept  together  during  a  trial  where 
the  punishment  cannot  be  confinement  in  the 
penitentiary  for  more  than  10  years,  does  not 
apply  where  an  accused  is  tried  upon  an  indict- 
ment charging  two  separate  offenses,  the  aggre-  • 
gate  punishment  of  which  can  be  confinement 
for  more  than  10  years,  and  in  such  case  the 
Jury  must  be  kept  together. 

BkTor  to  Hustings  Court  of  Portsmouth. 

a  0.  Johnson  was  convicted  of  forging  and 
uttering  a  writing  purporting  to  be  the  last 
will  of  his  wife,  and  brings  error.    Reversed. 

Bland  &  Hope  and  John  W.  Happer,  for 
plaintiff  in  error.  The  Attorney  General  and 
John  S.  Eggleston,  for  the  Commonwealth. 

HARRISON,  J.  The  accused  was  convict- 
ed of  two  offenses:  (1)  For  forging  and  (2) 
for  uttering  a  writing  purporting  to  be  the 
last  will  and  testament  of  his  deceased  wife. 
In  their  verdict,  the  Jury  fixed  the  punish- 
ment at  two  years  in  the  penitentiary  for 
each  offense. 

The  court  is  of  opinion  that  there  was  no 
error  in  overruling  the  demurrer  to  the  sec- 
ond and  third  counts  of  the  indictment  If 
the  first  count  was  insulficient,  as  claimed— 
as  to  which  we  express  no  opinion—the  fail- 
ure to  sustain  the  demurrer  thereto  resulted 
in  no  prejudice  to  the  accused,  as  the  Jury 
only  found  him  guilty  upon  the  second  and 
third  counts.  Nor  was  it  necessary,  when  the 
Jury  found  a  verdict  of  guilty  on  the  second 
and  third  counts,  for  the  court  to  enter  a 
Judgment  of  acquittal  upon  the  first  count, 
for,  when  the  verdict  Is  silent  as  to  any  of 
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the  counts  in  the  indictment,  it  operates  an 
acquittal  on  those  counts.  Hawley  v.  Com- 
monwealth, 75  Va.  850. 

The  court  is  further  of  opinion  that  it  was 
not  error  to  overrule  the  prisoner's  motion  in 
arrest  of  Judgment  The  ground  of  this  mo- 
tion was  that  the  two  counts— one  for  forging 
and  the  other  foi*  uttering  the  wlil— consti- 
tuted one  and  the  same  offense,  and  that  the 
verdict  of  guilty  under  each,  fixing  a  pun- 
ishment for  the  offense  charged  in  each 
count,  was  convicting  the  prisoner  twice  for 
the  same  offense.  This  position  is  not  ten- 
able. The  second  count  charged  the  prisoner 
with  foirging  the  will.  The  third  count  cliar- 
ged  him  with  uttering  the  same.  The  stat- 
ute (section  3737,  Ck)de  1887)  prescribes  as 
the  penalty  for  forgery  not  less  than  two  nor 
more  tlian  ten  years  in  the  penitentiary. 
The  same  section  prescribes  the  same  pun- 
ishment for  uttering  a  forged  paper,  knowing 
it  to  be  forged.  The  verdict  of  the  Jury  was 
as  follows:  "We,  the  Jury,  find  the  prisoner, 
G.  O.  Johnson,  guilty  as  charged  in  the  sec- 
ond count  of  this  indictment,  and  fix  his  pun- 
ishment thereon  at  two  years  in  the  peniten- 
tiary; and  we,  the  Jury,  further  find  the 
prisoner,  C.  C.  Johnson,  guilty  as  charged  in 
the  tliird  count  of  this  indictment,  and  fix 
Ills  punishment  thereon  at  two  years  in  the 
penitentiary.*'  The  Judgment  of  the  court 
was  in  accordance  with  the  verdict,  fixing 
the  term  of  imprisonment  at  two  years  for 
the  offense  cliarged  in  the  second  count,  and 
at  two  years  for  the  <^ense  charged  in  the 
third  count:  the  latter  punishment  to  com- 
mence at  the  termination  of  the  term  of 
confinement  ascertained  for  the  offense  char- 
ged in  the  second  count 

It  is  well  settled  that  forging  and  utter- 
ing are  separate  and  distinct  offenses.  In- 
deed, the  statute  makes  them  separate  and 
distinct  It  is  equally  well  settled  that  each 
of  these  offenses  may  be  charged  in  separate 
counts  of  the  same  indictment  It  is  also 
true  that  the  Jury  may  find  the  prisoner 
guilty  upon  each  count  and  ascertain  the 
punishment  for  each  offense  separately. 
Wharton's  Criminal  Law  (8th  Ed.)  §  910; 
Speers  v.  Commonwealth,  17  Grat  570, 

While,  In  view  of  these  authorities,  we 
feel  constrained  to  hold  tliat  in  a  case  like 
this  the  Jury  may  find  the  prisoner  guilty 
upon  each  count,  and  ascertain  the  punish- 
ment separately,  we  are  of  opinion  that  the 
usual  and  better  practice  in  such  cases  is  to 
find  a  genera]  verdict  for  the  two  cognate 
offenses  cliarged. 

The  court  is  further  of  opinion  that  it  was 
not  error  to  admit  as  evidence  other  writings 
of  the  prisoner,  proved  to  be  genuine,  and 
writings  of  his  deceased  wife,  shown  to  be 
genuine,  for  the  purpose  of  comparing  by 
expert  testimony  the  genuine  handwritings 
with  the  handwriting  of  the  alleged  forged 
will.  Nor  was  it  error  to  admit  enlarged 
photographs  of  these  genuine  writings  for 
the  purpose  of  facilitating  such  comparison. 


Hanriot  v.  Sherwood,  82  Va.  1;  United  States 
V.  Ortl«,  176  U.  S.  422,  20  Sup.  Ct  466.  44 
L.  Ed.  529.  Nor  was  it  error  for  the  Jury 
to  take  the  genuine  papers,  thus  introdaced, 
to  their  room.  After  the  papers  had  become 
part  of  the  evidence  in  the  case,  no  reason 
is  perceived  why  they  should  be  excluded 
from  the  inspection  of  the  Jury.  The  Code  of 
1887  (section  3388)  provides  that  ''papers 
used  in  evidence,  though  not  under  seal, 
may  be  carried  from  .the  bar  by  the  Jury." 
See,  also,  Hansbrough  v.  Stinnett  25  Grat 
495,  505. 

The  court  is  further  of  opinion  that  it 
was  not  errw  to  reject  the  instructioii  of- 
fered by  the  prisoner,  and  set  forth  in  his 
bill  of  exceptions  No.  6.  Without  expressing 
any  opinion  as  to  the  accuracy  of  tills  in- 
struction, as  an  abstract  proposition  of  iaw, 
it  is  sufficient  to  say  tliat  there  is  not  a  word 
of  testimony  in  the  record  tending  to  sustain 
the  theory  propounded  by  it 

The  remaining  assignment  of  error  to  be 
disposed  of  calls  in  question  the  action  of 
the  court  in  failing  to  have  the  Jury  kept 
together  during  the  progress  of  the  trial. 
Section  4025  of  the  Code  of  1887,  as  amended 
by  Acts  1893-84,  p.  223,  c.  211,  provides  that 
"in  any  case  of  felony,  when  the  punishment 
cannot  be  death  or  confinement  in  the  pen- 
itentiary for  more  than  ten  years,  the  Jury 
shall  not  be  kept  together,  unless  the  court 
shall  otherwise  direct"  I  am  inclined  to  the 
view  tliat  the  statute  contemplated  the  pros- 
ecution of  a  single  felony  in  one  indictment 
but  where  there  are  two  separate  and  dis- 
tinct felonies  charged  in  separate  counts  of 
the  same  indictment  neither  of  which  Is 
punishable  by  imprisonment  exceeding  10 
years,  it  was  not  intended  that  the  Jmr 
should  be  kept  together  unless  the  court 
should  so  direct  In  other  words,  the  altoa- 
tion  of  the  prisoner  is  the  same  that  it  would 
be  if  two  indictments  had  been  found,  one 
for  the  forgery  and  the  other  for  uttering, 
in  neither  of  wlilch  cases  could  the  punish- 
ment have  exceeded  10  years  of  imprison- 
ment and  in  neither  of  which  would  it  have 
been  necessary  to  keep  the  Jury  together. 
I  am  unable  to  perceive  why  the  rule  should 
be  otherwise  where  the  two  felonies  are  diar- 
ged  in  separate  counts  of  the  same  Indict- 
ment and  the  Jury  finds  a  verdict  upon  each 
count  and  ascertains  the  punishment  for 
each  offense  separately.  The  majority  of 
the  court  are,  however,  of  opinion  that  al- 
though each  felony  is  charged  in  a  separate 
count  of  the  same  indictment  and  the  Jury 
finds  a  verdict  upon  each  count  and  fixes  the 
punishment  for  each  offense  separately,  still 
the  one  indictment  makes  but  one  case.  In 
which  it  is  possible  for  the  Jury  to  find  upon 
the  two  counts,  taken  together,  a  greater  pun- 
ishment than  10  yeara^  imprisonment  and 
that  the  Jury  must  therefore  be  kept  to- 
gether, the  language  of  the  statute  b^ng, 
"In  any  case  of  felony,"  etc.;  that  other- 
wise, in  a  single  case^  the  prisoner  would  be 
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subjected  to  the  same  mlscbief  that  the  stat- 
ute was  intended  to  protect  him  against. 

For  the  error,  therefore,  of  not  keeping 
the  jury  together  during  the  progress  of  the 
trial,  the  judgment  complained  of  must  be 
reversed,  the  verdict  of  the  .jury  set  aside, 
and  the  cause  remanded  for  a  new  trial. 


(55  W.  Va.  128) 

PYLB  et  al.  v.  HENDERSON  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  23,   1904.) 

BILL  IN  EQUITY-*PARTIES-00-TBNANT&- 
.    LANDLORD. 

1.  Where  a  trustee  brings  a  suit  in  equity  for 
the  benefit  of  those  he  represents,  the  latter, 
ordinarily,  are  necessary  parties  to  such  suit. 

2.  In  a  controversy  between  two  sets  of  les- 
sees under  two  several  leades,  co-tenants  iuter- 
ested  under  either  one  or  both  such  leases  should 
be  made  parties  to  a  bill  in  equity  filed  to  settle 
such  couti'oversy. 

3.  The  lessor  or  landlord  is  a  necessary  party 
to  a  bill  in  chancery  filed  by  subsequent  lessees 
to  enforce  the  forfeiture  of,  set  aside,  and  annul 
a  prior  lease  covering  the  same  subject-matter. 

(Syllabus  by  the  Ck>urt.) 

Appeal  from  Circuit  Court,  Tyler  County; 
R.  H.  Freer,  Judge. 

Bill  by  C.  E.  Pyle  and  others  against  J.  W. 
Henderson  and  others.  Decree  for  plaintiffs, 
and  defendants  appeal.    Reversed. 

V.  B.  Archer,  Wm,  i;eard,  and  F.  D,  Young, 
for  appellants.  T.  P.  Jacobs,  W.  N.  Miller, 
and  O.  W.  O.  Hardman,  for  appellees. 

DENT,  J.  C.  E.  Pyle  and  others  filed  their 
bill  and  their  supplemental  and  amended  bill 
in  chancery,  in  the  circuit  court  of  Tyler 
county,  against  J.  W.  Henderson  and  others 
for  the  purpose  of  having  declared  forfeited 
and  canceled,  as  a  cloud  on  their  title,  a  cer- 
tain lease  made  by  Thomas  Bunfill  and  wife 
on  the  3d  day  of  February,  1807,  to  A.  B. 
Campbell  and  J.  W.  Swann,  and  for  the  pur- 
pose of  enjoining  the  defendants  from  inter- 
fering with  plaintiffs  in  the  enjoyment  of  the 
prc^erty  included  in  the  lease.  On  a  hearhig 
of  the  cause  on  bills,  demurrer  thereto  for 
want  of  equity  and  proper  parties,  answers, 
general  and  special  replications,  depositions, 
and  exhibits,  the  plaintiffs  were  decreed  the 
full  relief  prayed  for  by  them,  and  the  de- 
fendants* lease  was  declared  forfeited  and 
canceled.  From  this  decree  defendants  ap- 
peal. 

The  first  question  presented  by  the  demur- 
rer is  the  want  of  proper  parties.  The  first 
objection  under  this  head  Is  tliat  one  of  the 
plaintiffs  sues  as  "W.  S.  Miller,  Trustee,"  with- 
out naming  the  beneficiaries  of  the  trust  for 
which  he  is  acting.  If  such  Miller  is  acting 
in  the  capacity  of  trustee  for  others,  and  not 
in  his  individual  capacity,  such  others  are 
necessary  parties,  that  they  may  be  bound 
by  the  decree  entered,  and  that  the  defend- 
ants, if  successful,  may  not  again  be  com- 
pelled to  relitigate  the  same  matters  with 
the  beneficiaries  in  such  trusty  who,  not  be- 


ing parties  to  the  suit,  would  not  be  bound 
by  such  decree. 

The  second  objection  is  that  the  Slndle- 
decker  heirs,  who  are  entitied  to  the  one- 
eighth  of  the  one-ninth  interest  in  the  gas 
and  oil  under  the  plaintiffs'  lease,  but  have 
no  arrangement  with  the  defendants,  have 
such  interest  in  the  result  of  tliis  litigation 
that  they  should  be  made  parties.  They  cer- 
tainly should  be  parties  to  this  controversy, 
for  their  rights  may  be  materially  affected 
by  the  success  of  the  defendants. 

It  is  next  objected  tliat  Thomas  Bunfill, 
the  lessor  who  executed  the  two  leases  in 
controversy,  was  not  made  either  party  plain- 
tiff or  defendant  He  is  certainly  an  indis- 
pensable party  to  this  litigation,  for  his 
rights  may  be  greatiy  affected  thereby.  He 
is  interested  In  the  rents  and  royalties  under 
both  leases  if  nothing  more,  while  the  facts 
disclosed  by  the  pleadings  and  depositions 
bring  forward  prominentiy  several  questions 
of  law  for  consideration,  in  the  proper  deci- 
sion of  which  his  interests  are  greatiy  in- 
volved. These  facts  show  that  his  lease  to 
the  defendants  covered  the  whole  of  the  tract 
of  land,  but  afterwards  It  was  discovered 
that  he  only  owned  the  seven-ninths  undivid- 
ed interest;  that  the  lessees  insisted  that  he 
should  obtain  for  them,  under  the  implied 
covenants  of  his  lease,  the  other  two-ninths 
undivided  interests,  and  set  about  to  help 
him  to  do  so.  After  some  time  one-ninth  was 
acquired  of  John  Btmflll,  which  left  the  other 
one^ninth  outstanding  in  the  Singledecker 
minor  children.  Claiming  that  he  had  not 
suflicient,  the  lessor  refused  to  secure  this, 
and  the  lessees  set  about  to  do  so  to  make 
their  lease  good,  as  they  could  not  enjoy  it 
under  the  decision  of  Williamson  v.  Jones,  43 
W.  Va.  562,  27  S.  B.  411,  38  L.  R.  A.  694,  64 
Am.  St  Rep.  891,  until  they  could  do  so. 
While  they  were  engaged  in  this  laudable 
undertaking  for  the  benefit  of  the  lessor,  as 
well  as  for  themselves,  as  it  was  to  make 
good  the  implied  covenants  of  his  lease 
(Knotts  V.  McGregor,  47  W.  Va.  566,  35  S. 
E.  899),  the  three  months  expired  in  which 
they  were  to  put  down  the  first  well,  and,  ac- 
cording to  the  terms  of  the  lease,  $15  in  ad- 
vance for  each  three  months'  delay  there- 
after became  due,  whereupon  said  Bunfill, 
without  notifying  the  lessees,  executed  forth- 
with a  new  lease  to  the  plaintiffs.  As  soon 
as  the  lessees  found  it  out  they  wanted  to 
compromise  the  matter  or  pay  the  rent  but 
Bunfill  and  the  plaintiffs  would  not  listen  to 
them.  They  then  set  up  the  claim  that  their 
lease  was  not  forfeited,  and  that  their  lessor 
was  not  in  condition  to  forfeit  It  The  plain- 
tiffs file  their  bills  to  declare  and  enforce 
such  forfeiture.  The  defendants  file  thehr 
answer,  claiming  that  their  lease  is  not  for- 
feited, for  the  reason  that  their  lessor,  not 
having  given  them  the  enjoyment  of  their 
term,  had  no  right  to  enforce  forfeiture  for 
nonpayment  of  rent  until  he  did  do  so;  that 
they  had  paid   $55  for  the  term  of  three 
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months,  which  they  had  been  prevented  from 
enjoying  by  reason  of  the  failure  of  their 
lessor  to  comply  with  his  covenants;  and 
that  it  would  be  unconscionable  to  allow  him 
to  take  advantage  of  his  own  default  This 
gives  rise  to  two  very  important  legal  prop- 
ositions: First,  as  to  whether  the  lessor  was 
In  position  to  equitably  enforce  a  forfeiture 
of  his  lease;  and,  second,  whether  a  court 
of  equity  will  declare  and  enforce  the  for- 
feiture of  a  lease  in  any  case  in  which  it 
would  be  proper  to  relieve  against  forfeiture. 

In  1  McAdam  on  Landlord  and  Tenant, 
<{62,  it  is  said:  "A  court  of  equity  may  re- 
lieve a  tenant  from  a  forfeiture  of  the  lease, 
if  the  forfeiture  was  through  inadvertence, 
accident,  or  mistake,  on  such  terms  as  may 
be  just;  but  not  where  there  is  willful,  volun- 
tary, gross,  or  inexcusable  neglect."  And  it 
will  also  relieve  from  forfeiture  when  caus- 
ed by  the  neglect  of  the  landlord.  18  Am.  & 
Eng.  Bnc.  Law  (2d  EM.)  380.  Equity  will  re- 
lieve from  forfeiture  under  an  oil  lease  tor 
failure  to  pay  rentals,  when  compensation 
for  such  rentals  can  be  fully  made.  South 
Penn  OU  Go.  v.  Bdgell,  48  W.  Ya.  848,  87  8. 
E.  596,  86  Am.  St  Rep.  48.  In  the  case  of 
Hukill  V.  Guffey  et  al.,  87  W.  Va.  425,  16  S. 
K  544,  it  was  decided  that:  "The  tract  of 
land  of  thirty  acres  in  controversy  is  situated 
in  an  oil  field,  at  the  time  of  the  senior  lease 
partially  devel<^;>ed.  The  senior  lessee,  and 
those  claiming  under  him,  had  for  more  than 
nine  months  failed  to  commence  to  bore  for 
oil,  and  had  failed  to  pay  or  deposit  for 'the 
lessor  the  one  dollar  and  thirty-three  and 
one-third  cent?  per  month.  Held,  under  the 
circumstances  of  the  case,  the  senior  lessee 
and  those  claiming  under  him  are  not  en- 
titled to  be  relieved  against  the  forfeiture  by 
paying  such  sum.  The  damages  to  be  looked 
to  are  the  damages  resulting  from  the  breach 
of  the  covenant  to  bore  for  oil,  and  not  the 
failure  to  pay  one  dollar  and  thirty-three  and 
one-third  cents  per  month  in  lieu  thereof; 
and  the  damages  resulting  from  the  failure 
to  do  the  specific  thing,  viz.,  to  bore  for  oil, 
not  being  susceptible  of  pecuniary  measure- 
ment, and  therefore  compensable,  the  relief 
from  such  forfeiture  is  denied."  From  this 
decision  Judge  English  dissented  and  filed  a 
lengthy  opinion.  The  lessees  not  having  the 
right  to  bore  for  oil  in  the  present  case  by 
reason  of  the  failure  of  the  landlord  or  lessor 
to  comply  -with  the  implied  covenants  of  his 
grant,  damages  for  failure  to  bore  for  oil 
or  gas  is  not  in  question.  They  could  not 
bore,  and  hence  they  would  not  be  liable  for 
damages  in  not  doing  so. 

One  of  the  questions,  then,  for  the*  court  to 
decide,  is  whether  the  mere  accidental  over- 
sight to  pay,  or  misunderstanding  about  pay- 
ing, a  pecuniary  rental  at  the  very  moment 
it  was  due,  without  willful  neglect  on  the 
part  of  the  lessees,  should  be  relieved  against 
in  equity.  In  this  question  Thomas  N.  Bun- 
flU  is  more  deeply  interested  than  any  other 
person,  axid  about  which  he  is  entitled  to  be 


heard  either  as  a  party  plaintiff  or  defend- 
ant As  to  which,  he  must  decide  for  him- 
self. 

For  these  reasons,  the  decree  Is  reversed 
and  annulled,  and  this  cause  is  remanded, 
with  leave  to  the  plaintiffs  to  amend  their 
bills  and  bring  all  parties  in  interest  before 
the  court 


(65  W.  Va.  74) 
STATE  V.  HBRTZOG. 

(Supreme  Ooort  of  Appeals  of  West  Virginia. 
Feb.  23,  1001.) 

MURDSIU-INSTRUCTIONa-BURDEN  OF  PROOF— 
BVIDBNCB. 

1.  Up<Mi  the  trial  of  H.  for  murder,  the  court 
gave  to  the  jury  the  foUowiug  instruction:  **The 
court  instructs  the  jury  that  a  man  is  presumed 
to  intend  that  which  he  does,  or  wliich  is  the 
immediate  or  necessary  consequence  of  his  act; 
and  if  the  jury  believe  from  the  evidence  that 
H.,  with  a  deadly  weapon  in  his  possession, 
without  any  or  upon  very  slight  provocation, 
gave  to  R.  a  mortal  wound,  the  said  H.  is 
prima  facie  guilty  of  willful,  deliberate,  and  pre- 
meditated killing;  and  the  necessity  rests  upon 
H.  of  showing  extenuating  circumstances.  As 
they  appear  from  the  case  made  by  the  state, 
H.  is  guilty  of  murder  in  the  first  degree.^ 
Held,  that  the  giving  of  said  instruction  was 
error. 

2.  Where  a  statute  establishes  degrees  of  the 
crime  of  murder,  and  provides  that  all  willful, 
deliberate,  and  premeditated  killing  shall  be 
murder  in  the  first  degree,  evidence  that  the 
accused  was  intoxlcatea  at  the  time  of  the 
killing  is  competent  for  the  consideration  of  the 
jury  upon  the  question  whether  the  accused 
was  in  such  conditiou  of  mind  as  to  be  capable 
of  deliberation  and  premeditation. 

8.  It  is  not  error  to  refuse  an  instruction, 
not  specially  adapted  to,  nor  based  upon,  the 
facts  of  the  case  which  the  evidence  f ainy  tends 
to  prove. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Taylor  County; 
John  Homer  Holt  Judge. 

Grant  G.  Hertzog  was  convicted  of  murder, 
and  brings  error.    Reversed. 

J.  G.  St  Clair  and  C.  P.  Guard,  for  plain- 
tiff in  error.  B.  F.  Bailey,  Atty.  Gen.,  for 
the  Stats. 


MILLER,  J.  The  plaintiff  in  error.  Grant 
G.  Hertzog,  was  indicted  by  the  grand  jmj 
of  the  circuit  court  of  Taylor  county,  at  a 
term  of  said  court  held  on  the  13th  day  of 
April,  1003,  for  the  murder  of  John  Russell. 
The  indictment  is  in  the  form  prescribed  by 
section  2  of  chapter  144  of  the  Code  of  1898, 
and  is  sufilcient  on  demurrer.  State  v.  Doug* 
lass,  41  W.  Va.  537,  23  S.  B.  724;  State  v. 
Dodds  (W.  Va.)  46  S.  E.  228.  At  the  same 
term  the  defendant  demurred  to  the  indict- 
ment, and  the  demurrer  was  overruled.  A 
jury  was  then  impaneled,  a  trial  of  the  de- 
fendant was  had,  and  a  verdict  of  guilty  of 
murder  in  the  first  degree  was  found  against 
the  defendant  who  was  thereupon  sentenced 
to  be  hanged  by  the  neck  until  dead;  and 
the  time  of  his  execution  was  fixed  for  the 
8d  day  of  July*  190a.    A  Judge  of  this  court 
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Cranted  Hertsog  a  writ  at  error  to  nld  Judg- 
ment. 

During  his  trial  the  defendant  excepted  to 
varions  rulings  of  the  court,  and  here  assigns 
for  error  that  he  was  prejudiced  by  certain 
instructions  given  to  the  Jury  by  the  court  at 
the  instance  of  the  state,  by  the  refusal  of 
the  court  to  give  certain  other  instructions 
asked  for  by  him,  and  because  the  court  re- 
fused to  set  aside  the  verdict  on  the  ground 
that  the  same  was  contrary  to  the  law.  and 
the  evidence.  All  the  matters  aforesaid  com- 
plained of  by  the  defendant  are  made  parts 
of  the  record  by  proper  bills  of  exception* 

Both  the  defendant  and  the  deceased  at 
the  time  of  the  homicide  resided  at  or  near 
Simpson,  a  small  mining  town  in  Taylor 
county,  and  were  employed  at  that  place  by 
the  Grafton  Ooal  &  Ooke  Company— Russell 
as  a  coal  miner,  and  Hertzog  as  the  driver  of 
a  horse  or  mule  in  the  same  mines.  Defend- 
ant and  deceased  had  known  each  other  for 
about  three  years,  and  had  been  friendly  and 
associated  much  together  during  that  time. 
Both  of  them  were  addicted  to  the  use  of  in- 
toxicating liquors.  It  is  proved  by  several 
witnesses  that  Hertzog  had  been  accustomed 
to  drinking  for  a  time  long  pri(M:  to  the  hom- 
icide, and  that  at  times,  when  drinking,  he 
did  not  seem  to  know  his  wife  from  any  oth- 
er person,  or  to  understand  what  he  was 
then  doing.  The  homicide  occurred  on  Sun- 
day, February  1,  1903,  about  4  or  5  o'clock  p. 
m.  It  appears  that  Hertzog  and  Russell  had 
been  drinking  together  prior  to  that  date, 
and  that  defendant  had  been  drinking  for 
two  or  three  weeks  next  before  that  time. 
It  is  also  shown  that  Hertzog  and  others  had 
an  eight^gallon  keg  of  beer  the  night  before 
the  killing;  that  next  morning  there  was 
about  a  half  gallon  of  the  beer  left,  which 
defendant  drank.  It  Is  shown  that  he  also 
drank  whisky  that  morning;  that  about  10 
o'clock  on  that  morning  Hertzog  came  into 
the  small  store  or  shop  of  V.  L.  Davis,  at 
Simpson;  that  he  saw  Russell  there,  and  hit 
him  on  the  head  with  his  hand;  that  they 
then  scuffled  a  little.  But  this  does  not  ap- 
pear, from  the  circumstances,  to  have  been 
anything  more  than  the  result  of  too  much 
drink.  Hertzog  then  took  the  train  for  Graf- 
ton, saying  to  Russell  to  meet  him  there  on 
his  return.  It  appears  that  Hertzog  and  oth- 
ers who  went  with  him  got  whisky  in  Graf- 
ton; that  he  was  under  the  Influence  of  liq- 
uor at  Grafton;  that  he  and  those  with  him 
came  back  to  Simpson  on  the  train  about  3  p. 
m.,  bringing  whisky  with  them;  that  he  went 
to  the  home  of  his  mother-in-law  while  at 
Grafton,  and  ate  dinner,  and  took  away  vrith 
him,  from  there,  a  small  breech-loading  rifle 
belonging  to  him,  for  the  purpose,  as  he  said, 
of  having  Mr.  Lilly,  a  gunsmith,  to  bore  it 
out;  that  he  afterwards  saw  Mr.  Lilly,  who 
said  that  he  could  not  then  do  the  w(M*k,  but 
would  fix  the  gun  some  other  day;  that  it 
was  then  about  train  time;  that  defendant 
did  not  then  have  sufficient  time  to  take  the 


gun  back  to  the  house  of  his  mother-in-law 
before  the  train  would  leave  Grafton  for 
Simpson;  and  that  he  took  the  gun  with  him 
to  Simpson.  William  Lilly,  referred  to,  tes- 
tified that  he  saw  defendant  In  Grafton;  that 
defendant  had  a  ta^et  gun  with  him,  the 
barr^  thereof  being  from  10  to  12  Inches 
long,  with  a  little  wire  handle;  that  defend- 
ant wanted  him  to  make  it  shoot  "a  22  long. 
Instead  of  a  22  short'*;  that  he  did  not  then 
fix  the  gun,  but  told  Hertzog  that  he  would 
fix  It  some  day  if  Hertzog  would  bring  it  to 
him.  Mrs.  Weekley,  the  mother-in-law  of 
defendant,  testified  that  Hertzog  had  the  gun 
at  her  house;  that  he,  on  the  Sunday  refer- 
red to,  came  there;  was  drinking  at  the  time; 
took  some  dinner;  that  the  gun  was  hang- 
ing up  in  the  rack  in  the  house;  that  defend- 
ant said,  ''I  believe  I  will  take  my  gun  home 
with  me,  and  get  it  fixed;"  and  that  he  took 
it  away  with  him.  On  the  return  of  said  de- 
fendant to  Simpson,  he  was  met  at  the  rail- 
road platform  by  Russell  and  others.  De- 
fendant, Russell,  and  others  then  went  down 
the  railroad  track  together.  Defendant  had 
some  whisky,  and  a  Mr.  Seamon  had  a  quart 
Defendant  says  that  they  drank  it  After 
they  drank  this  whisky,  defendant  and  Rus- 
sell started  along  the  railroad  track  in  the 
direction  of  their  homes,  accompanied  by 
some  other  persons.  They  stopped  some  dis- 
tance from  the  platform,  and  engaged  at  tar- 
get shooting  with  the  gun.  Afterwards  a 
witness  saw  them  coming  up  along  and  near 
the  track  in  a  meadow,  acting  ''Just  like  us 
boys  used  to  play  leapfrog."  This  vms  in  the 
meadow  of  G.  C.  Gurry,  who  swears  that  he 
first  heard  Hertzog  asking  Russell  to  go  home 
with  him,  but  Russell  did  not  want  to  go; 
"^hat  they  were  down  off  the  track  in  my 
meadow;  that  they  had  hold  of  each  other 
like  two  boys,  playing.  •  •  •  I  heard 
Hertzog  say,  'I'll  shoot  you.'  •  •  •  He 
released  Russell,  and  went  on  the  track,  took 
up  the  gun,  and  cut  away  at  Russell.  Rus- 
sell was  down  in  the  meadow,  and  Hertzog 
was  on  the  track.  He  shot  Just  as  he  took 
aim."  Witness  further  says:  "Russell  nev- 
er fell  or  hollowed.  He- Just  kept  walking 
around  and  around,  and  Hertzog  stood  on 
the  track.  Then  Hertzog  laid  the  gun  down, 
went  down,  and  got  hold  of  Russell."  Wit- 
ness says  tiiat,  after  some  time,  Hertzog  said 
to  Russell  again,  "I  vrill  shoot  you;"  that  he 
got  the  gun  the  second  time,  and  took  up  the 
track,  and  Mr.  Russell  walked  up  the  mead- 
ow; and  he  (Hertzog)  shot  at  him  (Russell), 
and  he  never  fell  or  hollowed  again.  When 
this  shot  was  fired,  the  parties  were  about  50 
feet  apart  It  was  15  or  20  minutes  after  the 
first  shot.  It  Is  further  shown  that  Hertzog 
reloaded  his  gun,  and  that  Russell  got  upon 
the  railroad  track,  and  sat  down  there,  where 
he  sat  for  15  or  20  minutes;  that  Hertzog  In 
the  meantime  had  come  up  to  within  7  or  10 
feet  of  Russell,  and  then  said,  "Damn  you  I  1 
am  going  to  kill  you;"  that  Russell  begged 
him  not  to  do  so,  drew  his  hand  above  his 
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head,  and  attempted  to  get  up,  when  Hert- 
zog  0hot  him  again;  and  that  Russell  fell, 
and  never  moved.  Witness  says  that  Hertzog 
then  put  a  load  In  his  gun,  laid  It  down  on 
the  track,  walked  up  and  took  Russell  by  the 
collar,  and  pulled  it  open  to  see  where  he 
had  shot  him.  It  la  shown  that  Hertzog,  as 
soon  as  he  realized  the  fact  of  the  killing, 
and  at  other  times  soon  thereafter,  said  that 
he  had  killed  his  best  friend.  There  were 
several  other  persons  near  the  place  when 
the  shooting  occurred,  who  testified  on  the 
trial,  and  whose  evidence  differs  In  some  re- 
spects from  that  of  Gurry,  but  not  as  to  the 
main  fact  The  gun  used  by  Hertzog  appears 
to  have  been  the  one  brought  by  him  from 
Grafton  on  that  day.  Some  of  the  witnesses 
say  that,  aft^  the  shooting,  Hertzog  impress- 
ed them  as  being  drimk.  Mrs.  Hertzog  says 
that  he  came  home  drunk  that  evening;  and 
he  swears  that  he  remembered  nothing  after 
drinking  with  Russell  and  others  near  Simp- 
son until  the  next  morning,  when  he  was  in 
Jail  at  Grafton.  Dr.  Ellis,  who  performed 
the  autopsy  on  the  remains  of  Russell,  says 
that  he  found  a  furrowed  wound  on  Russell's 
right  leg.  Just  above  the  knee,  another  in  the 
groin  on  the  left  side,  and  another  in  the  re- 
gion of  the  chest,  on  the  left  side,  where  the 
collar  bone  couples  onto  the  breast  bone,  and 
that  the  death  of  Russell  was  caused  by  the 
said  gunshot  wound.  He  found  the  bullet 
It  was  about  20/1^^,  of  an  inch  bullet  It  Is 
not  necessary  to  give  more  of  the  evidence. 
No  opinion  is  expressed  as  to  what  it  proves. 
The  above  facts  are  stated  in  order  that  a 
fair  understanding  of  the  instructions  given 
and  refused  by  the  court  may  be  had. 

The  court  at  the  instance  of  the  state, 
gave  to  the  jury  the  following  instructions: 

"(1)  The  court  instructs  the  jury  that  a 
man  is  presumed  to  intend  that  which  he 
does,  or  which  is  the  immediate  or  necessary 
consequence  of  his  act;  and  if  the  jury  be- 
lieve from  the  evidence  that  Grant  G.  Hert- 
zog, with  a  deadly  weapon  in  his  possession, 
without  any  or  upon  very  slight  provocation, 
gave  to  John  Russell  a  mortal  wound,  the 
said  Grant  G.  Hertzog  is  prima  facie  guilty 
of  willful,  deliberate,  and  premeditated  kill- 
ing; and  the  necessity  rests  upon  Grant  G. 
Hertzog  of  showing  extenuating  circumstan- 
ces. As  they  appear  from  the  case  .made  by 
the  state.  Grant  G.  Hertzog  is  guilty  of  mur- 
der in  the  first  degree. 

"(2)  The  court  instructs  the  jury  that  If 
they  believe  from  the  evidence  that  the  pris- 
oner. Grant  G.  Hertzog,  willfully,  malicious- 
ly, deliberately,  and  premedltatedly  killed 
John  Russell,  the  deceased,  they  should  find 
the  said  Grant  G.  Hertzog  guilty  of  murder 
in  the  first  degree,  although  he  was  intoxi- 
cated at  the  time  of  the  killing. 

"(3)  The  court  Instructs  the  jury  that 
Grant  G.  Hertzog,  the  prisoner  at  the  bar, 
whether  he  be  a  habitual  drinker  or  not 
cannot  voluntarily  make  himself  so  drunk 
as  to  become  on  that  account  irresponsible 


for  his  conduct  during  such  drunkenness. 
He  may  be  perfectly  unconscious  of  the  kill- 
ing of  John  Russell,  and  yet  he  is  responsi- 
ble. He  may  be  Incapable  of  express  malice, 
but  the  court  instructs  the  Jury  that  the  law 
Implies  malice  in  such  a  case  from  the  weap- 
on used,  the  absence  of  provocation,  and  oth- 
er circumstances  under  which  the  act  is 
done." 

To  the  giving  of  said  Instructions,  and 
each  of  them,  the  defendant  excepted. 

Instruction  No.  1  is  taken  from  point  11 
of  the  syllabus  in  the  case  of  State  v.  Cain, 
20  W.  Va.  681,  but  it  omits  a  very  material 
and  essential  part  of  the  instruction  in  that 
case.  The  law  is,  as  stated  in  tHat  case, 
that  *'a  man  is  presumed  to  intend  that 
which  he  does,  or  which  to  the  Immediate  or 
necessary  consequence  of  his  act;  and  If  the 
prisoner,  with  a  deadly  weapon  in  hie  pos- 
session, without  any  or  upon  very  slight 
provocation,  gives  to  another  a  mortal 
wound,  the  prisoner  is  prima  fade  guilty  of 
willful,  deliberate,  and  premeditated  killing, 
and  the  necessity  rests  upon  him  of  showing 
extenuating  circumstances,  and,  unless  he 
^proves  such  extenuating  circumstances,  or 
the  circumstances  appear  from  the  case 
made  by  the  state,  he  is  guilty  of  murder  in 
the  first  degree."  It  will  be  observed  that 
the  said  Instruction  No.  1,  after  saying  to  the 
Jury  that  the  necessity  rests  on  Grant  G. 
Hertzog  of  showing  extenuating  circumstan- 
ces, omits  the  words,  "and  unless  he  proves 
such  extenuating  circumstances,  or  the  cir- 
cumstances appear  from  the  case  made  by 
the  state,"  he  Is  guilty  of  murder  in  the  first 
degree.  Murder  by  poison,  lying  in  wait  im- 
prisonment starving,  or  any  willful,  deliber 
ate,  and  premeditated  killing,  or  In  the  c<Hn- 
mlsslon  of,  or  attempt  to  commit  arson, 
rape,  robbery,  or  burglary,  is  murder  of  the 
first  degree.  All  other  murder  Is  murder  of 
the  second  degree.  Code  1899,  c  144,  §  1. 
In  State  v.  Gain,  supra,  and  In  other  cases 
herein  cited,  it  is  held  that  where  a  homi- 
cide is  proved,  the  presumption  is  that  it  is 
murder  In  the  second  degree.  It  is  prima 
facie  attended  with  malice,  which  enters  into 
murder  as  one  of  Its  Ingredients.  If  the 
state  would  elevate  it  to  murder  in  the  first 
degree,  she  must  establish  the  characteris- 
tics of  that  crime;  and,  if  the  prisoner  would 
reduce  it  to  manslaughter,  the  burden  of 
proof  rests  upon  him.  State  v.  Welch,  36 
W.  Va.  600,  15  S.  B.  419;  State  v.  Dodds  (W. 
Va.)  46  S.  B.  228,  231;  Hill's  Case,  2  Grat 
695.  The  distinctive  element  In  willful,  de- 
liberate, and  premeditated  murder,  ^ot  In 
murder  of  the  second  degree,  is  the  spedfle 
Intention  to  take  life.  Wherever,  therefore, 
in  a  case  of  deliberate  homicide,  there  Is  a 
specific  intention  to  take  life,  the  offense,  if 
consummated,  is  murder  In  the  first  degree; 
but  if  there  be  no  specific  Intention  to  take 
life,  it  is  murder  in  the  second  degree.  The 
question  whether  a  particular  homicide  la 
murder  In  the  first  or  second  degree  Is  one  of 
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fact  for  the  Jury.  Welch's  Case,  supra.  In- 
Btruction  No.  1  Is  not  only  faulty  by  reason 
of  the  omission  p<^nted  out  therein,  but  the 
court  thereby  instructs  the  Jury  that  Grant 
G.  Hertzog  is  guilty  of  murder  in  the  first 
degree.  We  think  the  Jury  could  not  and 
did  not  understand  the  language  of  the  in- 
struction in  any  other  sense.  Fairly  con- 
strued, the  instruction  has  no  other  meaning. 
If  it  be  proved  that  the  defendant,  with  a 
deadly  weapon  In  his  possession,  without  any 
or  upon  slight  provocation,  gave  to  the  de- 
ceased a  mortal  wound,  the  defendant  is 
prima  fade  guilty  of  willful,  deliberate,  and! 
premeditated  murder,  because  a  person  is 
presumed  to  intend  that  which  is  the  Imme- 
diate or  necessary  consequence  of  his  act 
The  killing  by  the  defendant  with  a  deadly 
weapon  in  his  possession,  without  any  or 
upon  very  slight  provocation,  being  proved, 
the  Jury  may  presume  or  accept  it  as  prima 
fade  true  that  the  act  of  the  defendant  was 
willful,  deliberate,  and  premeditated,  and 
therefore  that  the  defendant  had  at  the  time 
the  specific  intention  to  take  life;  but  this 
presumption  is  always  rebuttable.  As  stat- 
ed above,  the  degree  of  murder  is  always  a 
question  of  fact  to  be  found  by  the  Jury  up- 
on facts  proved,  and  presumed  from  the  oth- 
er facts  established  in  the  case.  The  court 
therefore  erred  in  giving  instruction  No.  1. 

What  has  been  said  concerning  the  specific 
Intent  of  the  accused  at  the  time  of  the  hom- 
icide to  take  life  is  applicable  to  the  said 
instructions  Nos.  2  and  3.  It  is  shown  by  the 
evidence  that  the  defendant  was  at  tli^  time, 
and  for  some  time  previous  to  the  homidde 
had  been,  under  the  influence  of  intoxicating 
liquors.  McClain  on  Grim.  L.  vol.  1,  8  161, 
says:  "As  has  already  been  explained,  some 
crimes  consist  not  merely  in  the  committing 
of  a  criminal  act,  and  the  criminal  intent 
inferred  therefrom,  but,  in  whole  or  In  part, 
in  the  specific  intent  with  which  the  act  is 
done;  and  in  such  cases  it  is  a  well-estab- 
lished doctrine  that  Intoxication  may  be 
shown  for  the  purpose  of  negativing  the  ex- 
istence of  such  specific  Intent,  by  showing 
that  the  accused  was,  at  the  time  of  commit- 
ting the  act  charged,  incapable  of  entertain- 
ing the  intent  which  is  relied  on  as  consti- 
tuting or  increasing  the  criminality  of  such 
act"  Bishop's  Crim.  Law,  vol.  1,  8  409, 
states:  *'We  have  seen  that  intoxication  does 
not  incapacitate  one  to  commit  the  common- 
law  murder  or  manslaughter,  because,  to  con- 
stitute either,  the  specific  intent  to  take  life 
need  not  exist;  general  malevolence  sufficing. 
But  where  murder  Is  divided  by  statute  into 
two  degrees,  and,  to  constitute  it  in  the 
first  degree,  there  must  be  the  specific  intent 
to  take  life,  if,  by  reason  of  being  too  deep- 
ly intoxicated,  the  accused  person  could  not 
have  had,  so  did  not  have,  this  specific  in- 
tent the  murder  is  not  in  the  first  degree." 
In  State  v.  Robinson,  20  W.  Va.  740,  43  Am. 
Repi  799,  Judge  Johnson*  who  delivered  the  I 


opinion  of  the  court,  says:  **After^  having 
carefully  reviewed  the  authorities  cited  by 
the  learned  counsel  for  both  the  state  and 
the  prisoner,  it  seems  to  us  that  there  is  very 
little  conflict  to  be  found.  The  court  under 
such  circumstances,  must  have  steadily  in 
view  two  objects— the  safety  of  sodety  and 
Justice  to  the  accused*  We  think  we  are 
fully  authorized,  under  the  authorities,  to  say 
that  drunkenness  is  no  excuse  for  crime.  At 
common  law  the  implied  malice  from  his  act 
would  doom  him  to  the  scaffold,  although  he 
was  too  drunk  when  he  committed  the  deed 
to  harbor  express  malice.  Now  the  only 
change  made  in  the  stringent  rule  of  the 
common  law  is  that  where,  under  a  statute, 
in  order  to  constitute  murder  in  the  first 
degree,  deliberation  and  premeditation  are 
required,  upon  the  question  of  whether  there 
was  on  the  part  of  the  prisoner  delibera- 
tion and  premeditation,  the  Jury  may  con- 
sider the  fact  that  he  was  intoxicated  at 
the  time  of  the  killing.  The  change  goes  no 
further.  Upon  the  question  of  whether  the 
prisoner  is  guilty  of  murder  in  the  second 
degree  or  manslaughter,  the  Jury  are  not 
permitted  to  consider  the  drunkenness  of  the 
prisoner  at  all.  •  •  •  A  person  who  is 
intoxicated  may  yet  be  capable  of  delibera- 
tion and  premeditation;  and  if  the  Jury  be- 
lieve from  all  the  evidence  in  the  case  that 
the  prisoner  willfully,  malidously,  deliberate- 
ly, and  premeditatedly  killed  the  deceased, 
they  should  flnd  him  guilty  of  murder  in 
the  first  degree,  although  he  was  intoxicated 
at  the  time  of  the  killing.  •  •  •  A  per^ 
son,  whether  he  be  an  habitual  drinker  or  not 
cannot  voluntarily  make  himself  so  drunk 
as  to  become  on  that  account  irresponsible 
for  his  conduct  during  such  drunkenness. 
He  may  be  perfectly  unconscious  of  what  he 
does,  and  yet  he  is  responsible.  He  may 
be  incapable  of  express  malice,  but  the  law 
implies  malice  in  such  a  case  from  the  nature 
of  the  Instrument  and  the  absence  of  provo- 
cation, and  other  circumstances  under  which 
the  act  is  done.  •  •  •  Where  a  statute 
establishes  degrees  of  the  crime  of  murder, 
and  provides  that  'all  willful,  deliberate  and 
premeditated  killing  shall  be  murder  in  the 
first  degree,*  evidence  that  the  accused  was 
intoxicated  at  the  time  of  the  killing  is  com- 
petent for  the  consideration  of  the  Jury  upon 
the  question  whether  the  accused  was  in 
such  a  condition  of  mind  as  to  be  capable  of 
deliberation  and  premeditation.*' 

Instructions  Nos.  2  and  8  are  good  as  ab- 
stract principles  of  law,  and  were  applica- 
ble to  the  facts  proved  in  Robinson's  Case, 
supra;  but  standing  alone  in  this  case, 
they,  in  effect  take  from  the  consideration 
of  the  Jury  the  evidence  given  in  the  case 
tending  to  prove  the  intoxication  of  the  de- 
fendant at  the  time  of,  and  shortly  before, 
the  homicide.  It  is  the  object  and  office 
of  Instructions  to  define  for  the  Jury,  and  to 
direct  their  attention  tOi  the  legal  principles 
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wUcb  apply  to  and  gorern  the  facts  proved 
or  presumed  In  the  case.  The  Instructions 
should  simply  develop  the  rules  of  law  gov- 
erning the  particular  facts  (all  the  facts, 
ilot  a  part  only)  which  the  evidence  tends 
to  establish;  and  they  (the  Instructions)  are 
to  be  interpreted  and  Judged  of,  not  In  any 
abstract  way,  but  with  reference  to  those 
facts.     State  v.  Dodds,  supra. 

The  court  should  have  also  given  to  the 
lury,  in  connection  with  Nos.  2  and  8,  an 
Instruction  saying  that  "where  a  statute  es^ 
tabllshes  degrees  of  the  crime  of  murder, 
and  provides  that  all  willful,  deliberate,  and 
premeditated  killing  shall  be  murder  in  the 
first  degree,  the  evidence  given  on  the  trial 
tending  to  prove  that  the  accused  was  in- 
toxicated at  the  time  of  the  killing  is  compe- 
tent for  the  consideration  of  the  jury  upon 
the  question  whether  the  accused  was  in  such 
a  condition  of  mind  as  to  be  capable  of  de- 
liberation and  premeditation."  Falling  to  do 
this,  it  was  error  in  the  court  to  give  in- 
structions Nob.  2  and  8. 

The  defendant  asked  the  court  to  give  to 
the  jury  the  following  Instructions: 

"(5)  The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  the 
killing  of  John  Russell  by  the  defendant. 
Grant  O.  Hertzog,  was  the  result  of  a  sud- 
den provocation  or  sudden  quarrel,  without 
malice  prepense,  then  the  killing  is  man- 
slaughter." 

"(10)  The  court  instructs  the  jury  that  be- 
fore they  can  find  the  defendant.  Grant  G. 
HertBOg,  guilty  of  the  murder  of  John  Rus- 
sell, they  must  believe  from  the  evidence, 
beyond  all  reasonable  doubt,  that  the  said 
Hertzog  was  a  man  of  sound  sense  at  the 
time,  and  that  he  unlawfully  killed  the  said 
Russell  with  malice  aforethought" 

But  the  court  refused  to  give  the  said  last- 
mentioned  Instructions,  and  each  of  them,  to 
which  action  of  the  court  the  defendant  ex- 
cepted. There  is  no  evidence  in  the  record 
upon  which  said  rejected  instructions,  or 
either  of  them,  could  be  based.  It  is  not  er- 
ror to  refuse  an  instruction  not  specially 
adapted  to,  nor  based  upon,  the  facts  of  the 
case  which  the  evidence  fairly  tends  to 
prove.  State  v.  Belknap,  39  W.  Va.  427,  19 
S.  B.  507;  Kerr  v.  Lunsford,  31  W.  Va.  659, 
8  S.  E.  493,  2  L.  R.  A.  668;  Hutchinson  v. 
Parkersburg,  25  W.  Va.  226.  The  court  did 
not  err  in  refusing  the  proposed  instruc- 
tions. 

After  the  verdict  was  rendered  as  afore- 
said, the  defendant  moved  the  court  to  set 
aside  the  same,  and  to  grant  him  a  new  trial, 
on  the  ground  that  said  verdict  was  contrary 
to  the  law  and  the  evidence,  but  the  court 
overruled  the  motion,  and  the  defendant 
again  excepted.  For  the  errors  committed 
by  the  court,  as  hereinbefore  pointed  out,  the 
last-mentioned  motion  should  have  heen  sus- 
tained: and,  for  the  several  reasons  stated, 
the  verdict  of  the  jury  Is  set  aside  and  held 
n  nausht  the  Judgment  of  the  court  there* 


OD  is  reversed  and  annulled,  and  a  new  trial 
upon  the  indictment  aforesaid  is  awarded  to 
the  defendant. 


(56  W.  Va.  114) 

LORENTZ  V.  PINNELU 

(Bopreme  Ck>urt  of  Appeals  of  West  l^xigliila* 

Feb.  23,  1901.) 

UBURT— APPLICATION    OF    PATMXNT8— RBCX>V- 
ERY— MSA8URB. 

1.  All  contracts  and  assurances  made  directly 
or  Indirectly  for  the  loan  or  forbearance  of  mon- 
ey or  other  thing  at  a  greater  rate  of  interest 
than  6  per  cent.,  except  where  such  greater 
rate  is  allowed  by  law,  are  void  as  to  any  ex- 
cess of  interest  agreed  to  be  paid  above  that 
rate. 

2.  When  nsurioos  payments  of  interest  are 
made  upon  a  debt,  the  excess  of  interest  so  paid 
above  the  legal  rate  shall  be  applied  as  partial 
payments  on  the  principal  at  the  date  of  snch 
payments,  respectiyely. 

3.  After  usurious  interest  has  been  paid,  the 
same  may  be  recovered  back,  either  by  action 
at  law  for  money  had  and  receiyed,  or  by  suit 
in  equity. 

4.  In  such  action  or  suit  the  measure  of  recoT- 
ery  is  the  residue  after  crediting  all  payments 
of  usury  as  partial  paymenU  upon  the  prioei- 
pal. 

(Syllabus  by  the  Court.) 


Appeal  from  Circuit  Court;  Upshur  Ooon- 
ty;  W,  G.  Bennett,  Judge. 

Bill  by  L.  L.  Lorentz  against  Celia  A«  Pin- 
nell.  Decree  for  plaintiff,  and  defendant  ap- 
peals.   Aflirmed. 

A.  M.  Poundstone  and  A.  Bdmiston,  for  ap> 
pellant    Young  &  McWhorter,  for  am^eUee. 

McWHORTER,J.  On  the  20th  day  of  De- 
cember, 1884,  Perry  S.  Lorentz  executed  his 
note  under  seal  to  A.  M.  Lorentz  for  f 743, 
payable  on  or  before  the  1st  day  of  February, 
1885.  On  the  Ist  day  of  February,  1885,  the 
payee  in  said  note  assigned  the  same  for 
value  to  P.  F.  Pinnell.  Indorsements  of  an- 
nual payments  of  interest  were  made  iip<m 
said  note  without  giving  the  amotmts  of  the 
payments,  showing  that  interest  was  paid 
thereon  to  February  1st  of  each  year  from 
1886  to  1894,  both  inclusive;  and  on  the  9th 
day  of  March,  1895,  the  said  Lorents  made 
his  note,  payable  one  day  after  date,  witb  in- 
terest from  February  1,  1894,  to  Celia  A. 
Pinnell,  executrix  of  Philip. F.  Pinnell,  fOr 
the  same  amount  ($743);  specifying  further: 
"This  note  is  given  in  lieu  of  a  bond  made 
by  me  to  A.  M.  Lorentz,  dated  the  20th  day 
of  December,  1884,  calling  for  the  payment 
of  Seven  Hundred  and  Forty-Three  dollars  on 
or  before  the  1st  day  of  February,  1885,  for 
value  received  tn  land,  which  bond  was  on 
the  Ist  day  of  February,  1885,  for  value  re- 
ceived assigned  and  transferred  by  the  said 
A.  M.  Lorentz  to  said  Philip  F.  Pinnell  the 
Interest  on  which  bond  has  been  paid  up  to 
the  1st  day  of  February,  1894."  Indorae> 
ments  were  made  on  the  last-named  note 
without  6pecif ylng  the  amount  paid,  showing 
payments  of  interest  thereon  ftom  Febmaiy 
1,  1894^  to  the  1st  of  VehrusLTj  of  each  year 
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op  to  February  1,  1900,  all  paid  by  lald  Per- 
ry S.  Lorentz.  And  on  the  30th  day  of  Jan- 
uary, 1001,  Lafayette  L.  Lorents  paid  the 
sum  of  $790.47  to  the  agent  and  attorney  for 
said  CeUa  A.  PinneU,  executrix,  "it  being  the 
face  of  this  note,  and  $56.47  interest  thereon 
from  the  Ist  day  of  February,  1900,  to  the 
12th  day  of  January,  1901,  the  day  to  which 
interest  was  calculated."  Lafayette  L.  Lor- 
entz, administrator  of  Perry  S.  Lorentz,  de- 
ceased, filed  his  bill  in  the  circuit  court  of 
Upshur  county  in  the  fall  of  1901  to  recover 
back  the  usurious  interest  paid  upon  said 
notes,  alleging  that  excessive  and  usurious 
interest  had  been  charged. and  ccHlected  for 
each  of  the  said  years  from  1885  until  the 
final  payment  on  January  30,  1901;  that 
usurious  interest  was  charged  in  said  pay- 
ments at  the  rate  of  8  per  cent  (nt  10  per 
cent;  and  praying  that  the  said  Gelia  A« 
Pinnell,  executrix,  be  required  to  answer  the 
bill,  disclosing  under  oath  the  rate  of  interest 
and  amount  of  usury  paid  to  the  said  P.  F. 
Pinnell  in  his  lifetime,  and  said  executrix 
after  the  death  of  said  Pinnell,  upon  said 
two  notes,  at  each  payment  of  interest  as 
Indorsed  thereon,  and  as  set  forth  in  the  bill, 
and  that  plaintiff  have  a  decree  against  the 
defendant  for  the  amount  of  the  usurious 
interest  so  paid  upon  said  notes,  and  the  re- 
newal thereof,  from  the  date  of  the  first  pay- 
ment of  interest,  together  with  legal  interest 
upon  the  respective  payments  of  usurious  in- 
terest from  the  time  they  were  so  made,  and 
for  general  relief,  which  bill  was  verified.. 
The  defendant  filed  her  d^nurrer  to  the  bill 
on  the  ground  that  a  court  of  equity  has  no 
Jurisdiction  to  hear  and  determine  the  mat- 
ters alleged  in  the  bill,  because,  if  he  had 
any  demand,  he  had  an  adequate  remedy  at 
law  to  recover  any  usurious  interest  paid 
within  five  years  prior  to  action  brought 
therefor,  and  filed  her  answer,  admitting  that 
the  several  payments  of  interest  on  said  note 
were  at  the  rate  of  8  per  cent  per  annum, 
making  the  sum  of  $14.86  above  the  legal  in- 
terest of  6  per  cent  for  each  payment  and 
denied  the  right  of  plaintiff,  in  any  evefit,  to 
recover  back  any  of  such  usurious  interest 
paid  to  her  by  P.  S.  Lorentz  prior  to  the  1st 
day  of  October,  1S96*  the  same  having  been 
paid  more  than  five  years  prior  to  the  insti- 
tution of  this  suit  an#  being  barred  by  the 
statute  of  limitations,  which  defendant  re- 
lied upon  as  if  more  formally  pleaded,  and 
denied  that  P.  S.  Lorentz  was  compelled  to 
pay  such  usurious  interest,  and  alleged  that 
it  was  paid  freely,  and  without  any  protest 
or  objection.  To  which  answer  plaintiff  re- 
plied generally.  The  court  overruled  the  de- 
murrer, and  referred  the  cause  to  a  commis- 
sioner of  the  court  with  directions  to  ascer- 
tain and  report  the  amount  due  plaintiff  from 
the  defendant  an  usury  paid  upon  the  debt 
described  in  the  bill,  and  held  that  no  part 
of  the  usurious  interest  admitted  by  the  an- 
swer was  barred  by  the  statute  of  limita- 
tions, and  directed  the  commissioner,  in  mak- 


ing said  settlement,  and  ascertaining  the 
amount  due  the  plaintiff,  to  treat  the  usuri- 
ous interest  paid  from  year  to  year  as  par- 
tial payments  upon  the  debt  described  in  the 
bill  and  answer,  allowing  interest  at  the  rate 
of  6  per  cent  upon  the  amount  found  to  have 
been  overpaid  by  the  plaintiff,  from  the  time 
of  such  payment  The  commissioner  made 
his  report,  ascertaining  the  amount  due  the 
plaintiff  to  be  $396.06,  with  interest  thereon 
from  the  ISth  day  of  October,  1902,  as  cor- 
rected by  the  court  on  exception  to  the  re- 
port made  by  the  defendant;  the  commis- 
sioner having  erroneously  based  his  calcula- 
tions on  the  payments  for  the  sevwal  years 
as  having  been  made  on  the  1st  day  of  Feb- 
ruary, when  in  fact  they  were  made  on  other 
dates  in  the  succeeding  fall  of  the  year.  De- 
fendant made  other  exceptions  to  the  report 
raising  the  questlcm  of  the  statute  of  limita- 
tions as  raised  by  the  pleadings,  which  ex- 
ceptions were  overruled,  and  the  court  en- 
tered decree  for  the  said  sum  and  the  costs  of 
suit,  and  awarded  execution  to  be  levied  up- 
on the  assets  of  the  estate  of  ^P.  F.  Pinnell 
in  the  hands  of  said  executrix. 

The  questions  here  for  consideration  are 
as  to  the  right  of  the  plaintiff,  as  the  per- 
sonal representative  of  P.  S.  Lorentz,  to 
bring  this  suit  in  equity,  and  whether  the 
court  erred  in  applying  the  several  payments 
of  usurious  interest  to  the  principal  from  the 
date  of  said  several  payments,  dating  back  to 
the  first  payments  of  Interest  made  on  the 
original  note. 

It  seems  to  be  well  settled  that  a  debtor 
paying  usurious  interest  has  a  right  to  recover 
it  back  in  equity,  as  well  as  in  law,  after  the 
same  has  been  paid.  See  2  Pom.  Eq.  Jur.; 
Glarkson's  Adm'r  v.  Garland,  1  Leigh,  147; 
Grinder  v.  Nelson,  9  GUI,  299, 52  Am.  Dec.  604; 
also  Davis  v.  Demmlng,  12  W.  Va.  246.  Hoggls 
Eq.  Prin.  §  426»  referring  to  section  7,  c.  9, 
Code  1899,  says:  *'Aslde  from  this  statute. 
a  bill  in  equity  may  be  filed  for  relief  on  ac- 
count of  money  already  paid  on  a  usurious 
contract  under  the  general  principles  ot  a 
court  of  equity;  the  measure  of  relief  in 
such  case  being  the  excess  paid  above  the 
principal  and  legal  interest  with  interest  on 
such  excess  from  the  time  of  Its  payment"— 
and  cites  Davis  v.  Demmlng,  supra;  Moseley 
V.  Brown,  76  Va.  419;  Munford  v.  McVeigh's 
Adm*r,  92  Va.  446,  23  S.  E.  857;  and  Norvell 
V.  Hedrick,  21  W.  Va.  529.  In  Spongier  v. 
Snapp,  5  Leigh,  478,  it  is  held:  "Where  the 
debtor  seeks  in  equity  an  account  of  and 
decree  for  money  already  paid  on  usurious 
contract  the  measure  of  relief  Is  the  excess 
paid  above  the  principal  and  legal  interest; 
and,  if  his  payments  exceed  principal  and 
legal  interest  the  surplus,  with  interest  shall 
be  decreed  to  him." 

It  is  insisted  by  counsel  for  appellant  that 
if  a  court  of  equity  have  concurrent  Juris- 
diction with  a  court  of  law  for  the  recovery 
back  of  usury  which  has  been  paid,  the  court 
of  equity  is  equally  bound  by  the  statute  of 
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limitations;  citing  Wood  on  lim.  S  58,  and 
Webb  on  Usury,  p.  532.  True,  a  court  of 
equity  is  bound  by  the  statute  of  limitations, 
but,  when  the  law  applies  usurious  payments 
of  Interest  as  partial  payments  on  the  prin- 
cipal, no  cause  of  action  accrues  for  the  re- 
covery of  usurious  interest  paid  until  the 
payments  together  exceed  the  principal  and 
legal  interest  Campbell  y.  Sloan,  62  Pa.  481, 
was  a  case  where  Campbell  had  borrowed 
money  from  Sloan  on  usurious  interest  and 
gave  a  note  with  surety.  He  paid  the  usu- 
rious interest  for  some  years,  when  the  orig- 
inal note  was  taken  up,  and  another  g^ven 
for  the  same  amount  with  a  new  surety; 
and  it  was  held  that  the  original  taint  of 
usury  attached  to  all  consecutive  securities 
growing  out  of  the  original  transaction,  and 
none  of  them,  however  remote,  could  be  free 
from  it  if  the  descent  could  be  traced;  and 
it  was  there  held  that  "when  the  new  secur- 
ity was  taken,  all  that  could  have  been  re- 
covered on  the  old  was  the  sum  actually 
loaned  and  lawful  interest  less  the  usurious 
payments  which  had  been  made.  These  pay- 
raents*  as  payments  of  interest,  were  avoid- 
ed by  the  statute,  and  became  payments*  on 
account  of  the  principal."  Under  our  stat- 
ute (section  5,  c.  96),  usurious  contracts  are 
absolutely  void  as  to  any  excess  of  interest 
agreed  to  be  paid  above  the  rate  of  6  per 
cent  per  annum.  Hence  any  payment  made 
and  accepted  in  excess  of  the  legal  interest 
due,  under  our  rule  applying  partial  pay- 
ments, must  apply  to  the  principal  debt  as  of 
the  time  the  x>ayment  is  made.  For  the  rule 
governing  partial  payments,  see  Hurst's 
Adm'r  v.  Hite,  20  W.  Va.  183  (Syl.,  point  1); 
Ward  V.  Ward,  21  W.  Va.  262  (Syl.,  point  3). 
The  only  contract  existing  between  the  par- 
ties is  the  note,  with  legal  Interest  thereon; 
and,  after  satisfying  the  interest  which  has 
accrued  upon  the  note  to  the  time  of  pay- 
ment, there  Is  nothing  left  to  which  any  fur- 
ther payment  can  possibly  apply,  except  the 
principal  of  the  debt  which  is  past  due.  As 
said  in  Turner  v.  Turner,  80  Va.  379:  "The 
creditor  has  no  right  to  apply  the  money  paid 
to  him  to  the  satisfaction  of  what  does  not 
nor  ever  did,  constitute  any  legal  or  equitable 
demand  against  the  party  making  the  pay- 
ment" Citing  Chltty  on  Cont  1114  et  seq. 
In  Musselman  v.  McElhenny,  23  Ind.  4,  85 
Am.  Dec.  445,  it  is  held:  "If  usurious  Interest 
is  taken  out  in  advance,  it  makes  a  case  of 
want  of  consideration  In  a  note  covering  the 
amount  to  the  extent  of  such  interest" 
And:  "When  usurious  Interest  is  paid  on  a 
note  after  its  execution,  it  amounts  to  a  pay- 
ment of  so  much  principal,  and,  if  the  amount 
thus  paid  exceeds  the  principal,  it  may  be 
i-ecovered  back."  Webb  on  Usury,  {  461;  2 
Tuck.  0>m.  Paper,  130.  In  Zelgler  v.  Scott, 
10  Ga.  389,  54  Am.  Dec.  395,  it  is  held  that 
where  a  borrower  pays  the  amount  of  a  usu- 
rious debt  to  a  lender,  he  can  afterwards  sue 
and  recover  back  the  usurious  excess  In  an 
action  for  money  had  and  received;  and  in 


Farwell  v.  Meyer,  85  UL  40,  it  is  said  that 
"although  usurious  interest  voluntarily  paid 
since  the  passage  of  the  act  of  1857  cannot 
be  recovered  back,  still,  so  long  as  any  part 
of  the  debt  remains  unpaid,  the  debtor  may 
insist  upon  a  deduction  of  the  usury  there- 
from. The  usury  received  is  considered  as 
having  been  extorted  by  means  of  the  debt 
and  is  to  be  applied  in  payment  of  the  same." 
In  Threadgill  v.  Timberlake,  2  Head,  395,  the 
oourt  laid  down  as  a  rule  of  equity  to  apply 
all  usurious  payments  to  the  principal  until 
it  is  paid,  when  the  remainder  can  be  recov- 
ered as  so  much  money  had  and  received. 

Counsel  for  appellant  rely  upon  the  m<»re 
recent  Vh'ginia  cases  (Mnnford  v.  McVeigh's 
Adm'r,  23  S.  E.  857,  and  Crabtree  v.  Building 
Asso<dation,  95  Va.  676,  29  S.  B.  741,  64  Am. 
St  Rep.  818),  where  it  is  lield  in  the  former 
case  that  "where  usurious  Interest  has  been 
voluntarily  paid,  as  interest,  on  a  debt  secur- 
ed by  deed  of  trust,  equity,  in  a  suit  to  enjoin 
sale  under  the  debt,  will  not,  after  the  year 
within  which  usurious  interest  may  be  recov- 
ered by  law,  apply  any  payments  of  usurious 
interest  in  reduction  of  the  principal."  And 
in  the  latter  case  it  is  held:  "Where  pay- 
ments have  been  made  upon  a  usurious  con- 
tract, and  the  borrower  himself  applies  the 
payment  to  the  interest,  or  the  lender  so  ap- 
plies it  with  the  assent  of  the  IXMTower,  the 
appropriation  so  made  will  not  be  disturbed, 
unless  within  one  year  thereafter  a  suit  be 
Instituted  by  the  borrower  for  its  recovery, 
or  a  suit  be  brought  by  the  lender  within 
that  period,  in  which  case  the  borrower  may 
set  it  off  against  the  demand  for  which  lie  is 
sued."  These  decisions  are  based  upon  the 
statute  of  Virginia,  whldi  is  essentially  dif- 
ferent from  ours.  The  Virginia  statute  makes 
all  contracts  and  assurances  made  directly 
or  indirectly  for  the  loan  Cfr  forbearance  of 
money  or  other  thing  at  a  greater  rate  of  in- 
terest than  the  legal  rate  to  be  deemed  for 
an  Illegal  consideration  as  to  the  excess, 
while  our  statute  makes  such  contracts  or 
assurances  absolutely  void  as  to  such  excess. 
Section  2823,  Qode  Va.  1887,  provides  how 
the  excess  of  illegal  interest  may  be  recov- 
ered ba<^  by  the  person  paying  the  same,  by 
suit  brought  for  that  purpose  within  one 
year  from  its  payment;  and  such  suit  may 
be  brought  even  though  the  borrower  has 
voluntarily  paid  the  same,  ov  so  especially 
applied  it  They  also  dte  Lynch  y.  Bank,  22 
W.  Va.  554,  46  Am.  Rep.  620.  This  was  an 
action  by  'Lynch  against  the  national  bank 
to  recover  the  penalty  for  usurious  interest 
alleged  to  have  been  paid  by  him,  and  re- 
ceived by  the  bank.  It  is  there  held  (syl- 
labus): "(2)  When  a  statute  creates  a  new 
offense  and  denounces  the  penalty,  or  gives 
a  new  right  and  declares  the  remedy,  the 
punishment  or  the  remedy  can  be  only  that 
which  the  statute  prescribes.  (8)  An  action 
for  the  recovery  of  the  penalty  prescribed  by 
said  section  5198  must  be  commenced  within 
two  years  from  the  time  the  usurious  trans* 
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action  occurred.  Bach  payment  of  such  In- 
terest is  a  transaction,  within  the  meaning 
of  said  section,  and  the  prescribed  limitation 
commences  to  run  from  that  time,  although 
the  debt  on  which  such  interest  was  paid  re- 
mains unpaid.*'  I  am  unable  to  see  where 
these  authorities  can  help  the  case  of  the 
appellant.  In  Ifjnch  y.  Bank  it  is  distinctly 
held  that  each  payment  of  such  interest  is  an 
independent  transaction,  within  the  meaning 
of  the  section  5108,  Rev.  St  U.  S.  [U.  S.  Comp. 
St  1901,  p.  3493],  and  the  statute  of  limita- 
tions begins  to  run  from  the  date  of  each 
transaction.  And  the  same  is  in  no  wise  af- 
fected by  our  statute.  Counsel  for  appellant 
contend  that  each  payment  of  usurious  in- 
terest of  $14.86  paid  by  P.  S.  Lorentz  was 
a  separate  transaction,  and  the  statute  be- 
gan to  run  from  the  date  of  each  of  such  pay- 
ments; but,  as  we  haye  seen,  such  surplus 
of  Interest  paid,  under  our  statute  and  the 
rulings  of  this  court,  must  be  applied  to  the 
principal  of  the  debt  as  of  the  date  of  the 
respectiye  payments.  As  was  said  by  Judge 
Brannon,  with  reference  to  payments  of  usu- 
rious interest,  in  Reger  y.  O'Neal,  33  W.  Va., 
at  page  166^  10  S.  BV.  377,  6  L.  R.  A.  427: 
*'I  think,  with  CNeal's  counsel,  that  the  pay- 
ments should  be  applied  when  paid,  and  oih 
erate  to  stop  Interest  on  the  principal  from 
that  date." 

Applying  these  principles  to  the  payments 
made  by  appellee  and  his  decedent,  there  is 
but  one  way  to  arriye  at  the  amount  to  be 
recoyered,  and  that  is  by  the  usual  method 
of  applying  partial  payments  under  our  law 
as  laid  down  by  this  court,  and  which  seems 
to  haye  been  so  done  by  the  circuit  court, 
whose  decree  must  be  affirmed. 

BRANNON,  J.  (concurring).  The  court  be- 
ing diyided  in  Moore  y.  Johnson,  34  W.  Va. 
672,  12  S.  B.  918,  I  simply  asserted  that  one 
voluntarily  paying  usury  could .  recover  it 
back,  without  giving  authority.  Bzamina- 
tion  now,  I  regret  to  say,  brings  me  to  the 
same  conclusion.  Norvell  v.  Hedrick,  21  W. 
Va.  523;  Davis  v.  Demming,  12  W.  Va.  246; 
Zeigler  v.  Scott,  54  Am.  Dec.  395,  note  400; 
Spengler  v.  Snapp,  5  Leigh,  478;  Munford  v. 
McVeigh's  Adm'r,  92  Va.  446,  23  S.  B.  857; 
Bexar  v.  Robinson,  22  Am.  St  Rep.  36,  and 
note;  Wheaton  v.  Hibbard,  11  Am.  Dec.  284. 
It  is  unjust  that  a  voluntary  payment  should 
be  recovered  back.  A  statute  should  deny 
recovery,  or  section  8,  c.  141,  Code  1860,  de- 
nying recovery  after  a  year,  should  be  re- 
enacted.  Our  Code  declares  a  contract  void, 
beyond  legal  interest,  and  a  payment  of  such 
Interest  is  without  consideration  and  against 
law.  The  contract  being  void,  not  merely 
yoldable,  there  is  nothing  to  warrant  the 
payment  Webb  on  Usury,  §  461.  Section 
8,  c.  141,  Code  1860,  gave  action  to  recover 
within  one  year  usury  paid.  It  was  left  out 
of  the  Code  of  1868,  and  probably  the  Legis- 
lature thought  that  its  repeal  would  deny 
«ny  recovery;  but,  if  so»  it  forgot  that  in  so 


far  as  that  section  gave  action  to  recover,  it 
was  only  declaratory  of  common  law,  and, 
on  its  repeal,  the  common  law  remained,  and 
gave  it  right  of  recovery.  Common  law  al- 
lowed any  rate  of  interest  It  would  not 
originate  action  for  usury,  but  the  statute 
making  the  contract  void  and  illegal,  the 
common  law  steps  in  afterwards  and  gives 
recovery  because  the  money  is  paid  under  a 
void  contract  It  occurred  to  me  that  as  sec- 
tion 8,  Code  1860,  did  not  change,  but  only 
reaffirmed,  the  common  law  giving  action, 
from  its  repeal  we  might  infer  that  the  Leg- 
islature intended  to  repeal  the  common  law; 
but  I  fear  we  cannot  thus  hold  a  repeal  of 
the  common  law  by  implication.  The  Legis- 
lature has  not  denied  such  a  recovery.  Booth 
v.  Com.,  16  Grat  529  (by  Judge  Moncure); 
Moseley  v.  Brown,  76  Va.  419;  State  v. 
Mines,  38  W.  Va.  125,  18  S.  B.  470.  We  can 
as  well  say  that  the  thought  was  that  the 
common  law  is  sufficient,  without  the  stat- 
ute, as  that  it  was  the  intent  that  the  com- 
mon-law rule  should  not  continue.  It  is  only 
inference  tn  eithqr  case. 

(55  W.  Va.  108) 
COHEN  y.  KING  KNOB  CLUB. 
(^preme  Court  of  Appeals  of  West  Virginia. 
Feb.  23,  1904.) 

8ALB  OF  LIQUORr-BILiL  TO  ENJOIN-^UFFICIEN- 
OT— AfiATBM£NT  OF  NUISANCB. 

1.  Under  section  18,  c.  82,  Code  1899,  an  alle- 
gation in  a  bill  in  equity  charging  that  intoxi- 
cating  liquors  are  sold  and  vended  by  the  de- 
fendant at  a  certain  described  house,  building, 
or  place  "contrary  to  law,"  is  insufficient  for 
uncertainty.  It  should  further  allege  in  what 
manner  such  liquors  are  sold  and  vended  con- 
trary to  law— as,  without  having  a  state  license 
therefor. 

2.  A  corporation  claiming  to  be  a  social  and 
literary  dub,  which  requires  no  qualification 
for  member^ijp  except  the  payment  of  an  initi- 
ation fee  of  $1,  for  which  fee  there  is  issued  to 
the  applicant  a  membership  card  and  a  coupon 
with  20  tickets  attached,  each  "good  for  five 
cents  for  games  and  supplies,"  which  tickets  are 
received  by  the  general  manager  of  the  club  in 
exchange  for  dnnks,  one  ticket  for  a  glass  of 
beer  and  two  tickets  for  a  drink  of  whisky,  and 
the  members  are  permitted  to  buy  such  coupons 
with  5,  10,  or  20  tickets  attached  at  25  cents, 
50  cents,  and  $1  each,  respectively,  to  be  so  ex- 
changed for  such  drinks  at  such  club,  held  to  be 
a  fraudulent  device  to  evade  the  revenue  laws 
of  the  state,  and  the  house,  building,  or  place 
where  such  sales  are  made  will  be  held,  taken, 
and  deemed  to  be  a  common  and  public  nuisance, 
and  will  be  abated  as  such. ' 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Barbour  Coun- 
ty; John  Homer  Holt,  Judge. 

Bill  by  H.  Cohen  against  the  King  Knob 
Club.  Decree  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Fred  O.  Blue  and  John  Bassell,  for  appel- 
lant   £L  E.  Tyson,  for  appellee. 

McWHORTBR,  J.  A.  N.  Humphreys  and 
four  others  obtained  a  charter  from  the  Sec- 
retary of  State,  and  organized  a  corporation 
by  the  name  of  "The  King  Knob  Club/',  to 
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be  located  In  the  town  of  Berryburg,  In  Bar- 
door  county.  Its  objects,  aa  set  forth  in  its 
charts,  are  as  follows:  *'For  the  promotion 
of  sociability,  the  diffusion  of  usefol  knowl- 
edge and  improvement  of  the  relation  of  the 
members  of  the  dub  and  its  Yisltors,  as  well 
as  for  benevolent  purposes,  and  for  entertain- 
ment and  amusement  for  the  members  and 
invited  guests,  and  for  the  maintaining  of 
billiard  and  pool  tables  and  games  of  the 
like;  also  card  playing  and  other  games  f6r 
social  amusement,  and  the  establishment  of 
a  buffet,  from  which  refreshments  and  drinks 
may  be  served  for  the  express  use  of  the 
club  and  its  members  and  guests,  and  for 
other  like  amusements  and  entertainments; 
and  for  these  purposes  desire  authority  to 
purchase  or  lease,  sell  or  convey,  real  estate 
or  real  property  of  the  value  of  at  least  five 
thousand  dollars,  all  of  which  property  to  be 
acquired  for  the  sole  use  of  the  corporation 
and  for  the  purposes  aforesaid.  Thje  prin- 
cipal features  of  said  club  to  be  entertain- 
ments and  amusements  by  card  playing  and 
the  other  games  above  n^ntioned,  and  the 
serving  of  refreshments  and  drinks  to  the 
members  of  said  club,  its  guests  and  visitora 
No  such  powers  and  privileges  shall  be  ex- 
ercised In  violation  of  any  law  of  the  state 
of  West  Virginia."  The  corporation  adopted 
by-laws  providing  that  the  membership 
should  be  limited  to  750  persons.  A  person, 
to  become  a  member,  was  required  to  pay 
|1,  which  had  to  accompany  his  application 
tor  membership.  For  this  |1  he  received  a 
book  or  coupons  with  tickets  attached.  These 
coupons  were  25  cents,  50  cents,  and  |1,  with 
tickets  attached  stamped  or  printed:  "Club 
Room  King  Knob  Club.  Good  for  6  cents  for 
games  and  supplies.    Nbt  good  if  detached. 

No.  ."    These  tickets  were  to  be  used 

for  buying  drinks  or  other  supplies— one  tick- 
et, five  cents,  for  a  glass  of  beer;  two  tickets 
for  a  drink  of  whisky.  The  corporation  em- 
ployed a  general  manager  at  $75  per  month 
to  keep  the  club  in  order  and  to  issue  drinks 
to  the  club  members.  It  rented  a  house  of 
five  rooms,  including  a  cold-storage  room,  for 
which  it  paid,  or  was  to  pay,  |8,000  per 
annum;  subrenting  one  of  the  rooms  for  a 
barber  shop  at  f  2  per  month.  The  general 
manager  paid  $1.50  per  month  tar  another 
room.  The  house  used  by  the  club  for  its 
headquarters  is  by  the  evidence  variously 
estimated  to  be  worth  from  $250  to  $1,000, 
and  is  located  within  some  25  feet  of  the 
business  house  of  H.  Ck>hen,  who  is  engaged 
in  the  mercantile  business.  The  club  com- 
menced business  in  the  summer  of  1902.  On 
the  27th  day  of  September  of  that  year  H. 
Cohen  presented  his  bill  in  equity  to  the 
Judge  of  the  circuit  court  of  Barbour  county, 
alleging  that  the  defendant  corporation  had 
been  guilty,  and  was  then  guilty,  of  selling 
and  vending  in  said  building  so  occupied  by 
it  intoxicating  liquors  contrary  to  law,  and 
that  by  reason  of  the  sale  of  such  intoxicat- 
ing liquors  in  said  building  it  had  become 


and  was  a  common  nuisance,  und^  sectioa 
18,  c  32,  Ck>de  1899,  and  praying  that  the 
same  might  be  abated  or  closed  up  as  a  place 
for  the  sale  of  such  liquors  contrary  to  law, 
and  for  an  injunction  against  said  def^idant 
corporation  to  restrain  and  abate  such  nui- 
sance, and  for  general  relief;  upon  which 
the  Judge  granted  an  injunction  as  prayed 
for.  Defendant  filed  its  demurrer  and  an- 
swer denying  that  it  was  selling  Intoxicating 
liquors  contrary  to  law.  Depositlona  were 
taken  and  filed  for  plaintiff  and  defendant 
On  the  10th  day  of  October,  1902,  the  cause 
was  submitted  to  the  court  upon  the  bill  and 
the  answer  and  general  replication  and  upon 
the  depositions  taken  in  the  cause,  and  the 
court  perpetuated  the  injunction,  and  gave 
Judgment  for  costs  against  the  defendant, 
from  which  decree  the  defendant  appealed, 
and  says  that  it  was  error  for  the  court  be- 
low to  ^Diter  the  decree  of  October  10,  190*2^ 
in  the  cause  for  plaintiff  and  making  per- 
petual the  injunction  awarded  the  plaintiff. 
Appellant  does  not  argue  in  its  brief  the 
question  of  demurrer,  but  says:  "We  see  no 
reason  why  such  club  should  have  such  right 
to  sell  or  offer  'to  sell,  etc.,  without  a  license; 
but  the  question  is,  in  this  case,  has  the  de- 
fendant sold  or  offered  to  sell  to  its  members? 
We  submit,  not**— thus  relying  upon  its  de- 
fense upon  the  merits  of  the  case. 

State  T.  Boggess,  d6  W.  Ya.  713,  16  B.  E. 
423,  Syl.,  point  3:  "It  is  generaUy  sufildent 
in  an  indictment  to  allege  a  statutory  offense 
in  the  language  of  the  statute."  Section  18^ 
c.  32,  Ck)de  1899,  provides:  "All  houses,  build- 
ings and  places  of  every  description  where 
intoxicating  liquors  are  sold  or  vended  con- 
trary to  law  shall  be  held,  taken  and  deemed 
to  be  common  and  public  nuisances,  and 
courts  of  equity  shall  have  Jurisdiction  by  in- 
junction to  restrain  and  abate  any  audi  nui- 
sance upon  bill  filed  by  any  citizen  or  by  the 
prosecuting  attorney  of  any  county  in  the 
name  of  the  state  of  West  Virginia,  and  they 
may  also  be  abated  as  such  upon  c<Hiviction 
of  the  owner  or  keeper  thereof  as  hereinafter 
provided.*'  Under  said  section  18  an  allega- 
tion that  a  person  is  selling  or  vending  In- 
toxicating liquors  contrary  to  law  is  equiva- 
lent to  saying  that  he  is  so  doing  without 
having  a  state  license  therefor.  Under  sec- 
tion 16  of  the  same  chapter,  providing  for 
the  sale  of  spirituous  liquors  under  a  state 
license,  it  is  not  made  an  offense  for  the 
vendw  to  sell  such  drinks  "to  any  person 
who  is  intoxicated  at  the  time,  or  who  is  in 
the  habit  of  drinking  to  Intoxication,  when 
he  knows  or  has  reason  to  believe  such  per^ 
son  is  a  minw,  or  of  unsound  mind,  or  Is 
intoxicated,  or  is  in  the  habit  of  drinking  t» 
intoxication,  or  if  he  permit  any  person  in 
drink  to  intoxication  on  any  premises  under 
his  control,  or  shall  sell  or  give  any  Intoxi- 
cating drink  to  any  one  on  Sunday,'*  ezc^ 
as  to  persons  who  have  obtained  license  to 
sell.  Any  other  person,  not  having  a  stats 
license,  simply  sells  contrary  to  law»  whether 
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be  sellB  to  a  minor,  or  p^son  of  onBound 
mind,  or  intoxicated  person,  or  on  Snnday. 
An  allegation  In  a  bill  to  abate  a  nuisance, 
charging  that  the  defendant  is  guilty  of  sell- 
ing  and  vending,  at  the  house,  building,  or 
place  in  the  bill  described,  Intoxicating  liq- 
uors contrary  to  law.  In  the  language  of  the 
statute,  is,  in  my  view  of  the  case,  sufficient 
on  demurrer;  and  in  this  opinion  Judge 
DENT  concurs.  If  the  allegation  of  the  bill 
be  true  that  the  defendant  was  vending  and 
selling  Intoxicating  liquors  contrary  to  law, 
its  defense  would  be  the  possession  of  a 
license,  and  it  is  incumbent  upon  it  to  prove 
that  defense.  State  v.  HOTuer,  62  W.  Va. 
873,  43  S.  B.  89.  However,  a  majority  of 
the  court  are  of  the  opinion  that  the  allega- 
tion should  be  more  specific,  and  allege  in 
what  manner  or  in  what  respect  such  selling 
and  vending  was  contrary  to  law— as,  doing 
so  without  a  state  license  therefor.  Hence 
the  demurrer  should  have  been  sustained,  and 
the  court  are  unanimously  of  the  opinion 
that,  the  plaintiff  having  made  a  good  case 
on  the  proofs,  the  injunction  should  not  be 
dissolved,  but  the  plaintiff  should  be  per- 
mitted to  amend  his  bill  in  the  particular  in- 
dicated, and  the  injunction  be  p«i)etuated. 

It  is  Insisted  by  the  defendant  that  tech- 
nically there  was  no  sale,  giving  Bishop's 
definition  of  sale,   "to  transfer  the  owner- 
ship for  a  valuable  consideration,"  and  Ben- 
jamin on  Sales,  "the  transfer  of  the  abso- 
lute or  general  property  in  a  thing  for  a  price 
In  money."    In  order  to  evade  the  law,  the 
defendant  sold  the  coupons  with  the  tickets 
attached,  and  received  the  price  thereof  in 
money.    Then  the  purchaser  of  the  coupon 
-would  go  to  the  general  manager,  the  ven- 
der of  the  drinks,  and  deliver  to  him  two 
tickets  from  a  coupon  for  a  drink  of  whisky. ' 
or  one  ticket  for  a  glass  of  beer;  the  price 
of  the  coupons  and  tickets  being  In  the  till 
of  the  defendant  in  advance  of  the  sale  of 
the  whisky.    Is  this  not  as  much  an  evasion 
of  the  law  as  to  arrange  with  a  keeper  of 
a  "speak-ea«y"  to  place  the  bottie  of  whisky 
behind  a  certain  stump,  then  the  purchaser 
go  and  take  up  the  bottle,  and  leave  the 
price  of  it  In  money  in  its  place?    There 
are  many  schemes  and  devices  for  evading 
the  law,  and  the  defendant  has  adopted  one 
which  is  clearly  a  mere  fraudulent  device 
to    evade   the  revenue  laws.    This  charter 
was  taken  out  by  five  persons,  among  other 
things,   "for  the  promotion  of  sociability," 
and  "the  diffusion  of  useful  knowledge,"  and 
**for  benevolent  purposes,"  and  "the  serving 
of  refreshments  and  drinks  to  the  members 
of  said  club,  its  guests  and  visitors";    and, 
as  appears  from  the  testimony  in  the  case, 
the  object  of  "serving  drinks"  was  the  "prin- 
cipal feature"  of  the  "principal  features  of 
■aid  club."    It  made  very  extensive  provi- 
sions in  the  way  of  numbers  of  member- 
Bhlp,   sufficient  to  include  all  men  in  the 
Tlclnlty  of  its  location  who  would  probably 
be  Induced  by  its  very  liberal  terms  to  be- 
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come  members  of  the  club.  Ordinarily, 
clubs  organized  for  social  purposes  and  men- 
tal Improvement  are  somewhat  exclusive^ 
and  the  initiation  fee  and  dues  go  into  the 
common  treasury,  to  meet  the  social  expenses 
of  the  club,  and  members  do  not  in  any  way 
receive  back  the  fees  and  dues  paid,  except 
in  social  enjoyment;  but  here  we  have  a  club 
which  has  an  initiation  fee  of  |1,  but  in  re- 
turn the  applicant  for  membership  receives 
a  coupon  with  tickets  which  will  insure  him 
10  drinks  of  whisky  or  20  glasses  of  beer. 
There  is  another  striking  difference  between 
the  ordinary  social  club  and  the  "King  Knob 
Club."  In  the  former,  persons  applying  for 
membership  are  required  to  have  a  certain 
standard  of  social  standing  and  moral  diar- 
acter,  and  are  voted  in  by  the  unanimous 
or  fixed  majority  oi  all  th^  members  voting 
on  the  application  of  the  candidate;  but  in 
the  case  of  the  "King  Knob  Club"  the  only 
qualification  required  of  the  applicant  is  to 
pay  the  |1,  and  receive  his  tickets  for  the 
drinks;  and  these  coupons  and  tickets  can  be 
purchased  from  the  general  manager  or  bar- 
keeper by  the  members  in.  unlimited  quan- 
tities. There  is  no  restriction  even  as  ts 
location  or  residence  of  proposed  members. 
A  traveler  passing,  or  any  other  person,  can 
call  upon  the  secretary  and  president  at  the 
headquarters  of  the  club,  pay  his  dollar,  get 
his  card  of  membership,  and  veith  his  cou- 
pon and  tickets  furnished  him  in  return  for 
the  $1  "initiation  fee"  repair  to  the  bar  of  the 
club  and  receive  his  drinks  in  exchange  tor 
the  tickets.  In  State  v.  Shumate,  44  W.  Va. 
490,  29  S.  B.  1001,  syllabus,  it  is  held:  "Un- 
der section  1,  c.  82,  Code  1899,  It  is  unlaw- 
ful for  a  literary  and  social  club,  without 
first  obtaining  a  state  license  therefor,  to 
sell,  offer,  or  expose  for  sale,  to  its  mem- 
bers, spirituous  liquor,  wine,  porter,  ale,  or 
beer,  or  any  drink  of  a  like  nature." 

For  the  reasons  herein  stated  the  decree 
is  reversed,  and  the  demurrer  to  the  bill  sus- 
tained. The  cause  is  remanded  to  the  cir- 
cuit court  of  Barbour  county,  with  directions 
to  take  further  proce«^fn««  therein  as  here- 
in indicated. 

BRANNON,  J.  (concurring).  In  State  v. 
Parkersburg  Brewing  Co.,  45  S.  B.  924,  63 
W.  Va.  691,  this  court  held  that  an  Indict- 
ment under  the  same  statute  involved  in  this 
case  was  bad  in  merely  saying  that  the  de- 
fendant sold  liquor  contrary  to  law.  The 
opinion  by  Judge  Miller  in  that  case  gives 
very  satisfactory  reasons  for  our  decision  in 
it,  and,  as  we  think,  furnishes  a  vindication 
of  the  position  of  the  majority  of  the  court 
in  this  case,  though  the  present  is  a  bill  in 
chancery  and  that  was  an  indictment  The 
very  same  act,  under  the  same  statute,  con- 
stitutes the  same  offense— public  nuisance. 
And  for  it  the  statute  gives  two  remedies: 
the  one  by  indictment,  under  which  three 
penalties  may  be  Imposed— fine  and  impris- 
onment and  abatement  of  the  nuisance;  the 
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other,  abatement  of  the  nuisance.  And  the 
penalty  under  the  chancery  Jurisdiction  Is 
very  severe,  as  it  closes  a  man's  business, 
deprives  him  of  the  use  of  his  house  for  a 
certain  purpose,  and  deprives  him  of  a  live- 
lihood. We  do  not  condemn  the  statute. 
We  use  these  remarks  about  it  only  to  show 
that  the  severity  of  the*  penalty  calls  for 
full,  fair  notice  of  the  particular  acts  where- 
in the  unlawful  sale  consists,  because  un- 
lawful sale  may  be  in  many  way&— sales 
without  license,  sales  on  Sunday,  to  infants, 
to  habitual  drunkards,  and  other  ways.  Fair 
notice  of  the  act  making  the  offense  is  requir- 
ed by  principles  of  criminal  pleading.  Be- 
sides, when  the  very  same  act  is  made  the 
ground  of  penalty  both  on  indictment  and 
bill,  why  require  the  specification  in  the  one 
case  and  not  in  the  other? 

POFFENBARGER,  P.,  and  MILLER,  J.. 
concur  in  this  opinion. 

ibe  W.  Va.  84) 

WILLIAMS  T.  BELMONT  GOAL  ft  COKE 

CO. 

Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  23,   1904.) 

iNJURT  TO  EMPLOYE— NSQLIGBNCB^DANGBR- 
OUS  PRBMISBS— ENTRY  BY  INVITATION— AS- 
SUMPTION OF  RISK  —  MINORS  —  ORDINARY 
CARE. 

1.  Cue  who  enters  upon  the  premises  of  an- 
otuer  as  a  servant  of  the  proprietor,  for  the  pur- 
pose of  performing  labor  thereon  for  the  proprie- 
tor, whether  in  pursuance  of  a  contract  with 
the  owner  of  the  property,  or  as  the  servant  of 
an  independent  coDtractor  engaged  in  the  per- 
formance of  work  thereon,  is  not  a  tre^»asser 
or  a  mere  licensee.  He  is  deemed  to  be  upon 
the  premises  by  invitation  of  the  owner*  who 
owes  him  the  duty  of  keeping  the  premises  in  a 
reasonably  safe  condition. 

2.  A  person  so  entering  upon  the  premises  of 
another,  however,  does  so  subject  to  the  doc- 
trine, "Volenti  nou  fit  injuria,"  and  takes  upon 
himself  the  risk  of  all  dangers  attendant  there- 
on of  which  he  has  knowledge. 

3.  The  principle  of  the  assumption  of  known 
risks  and  dangers  is  applicaUe  to  minors,  when 
there  is  specific  and  positive  evidence  showing 
that  the  risk  In  question  was  comprehended. 

4.  A  dark  tunnel,  leading  through  a  hill  to  a 
coal  mine  in  another  hill  back  of  it,  used  by 
the  owner  of  the  mine  for  hauling  coal  from  it, 
by  means  of  an  electric  motor,  and  also  by  the 
miners  in  going  to  and  returning  from  their 
work  in  the  mine,  with  the  knowledge  and  con- 
sent of  the  owner,  and  as  the  usual  and  cus- 
tomary way  of  ingress  and  egress,  is  a  place  in 
respect  to  which  the  owner  of  the  mine  owes 
to  nis  employes  the  du^  of  ordinary  care  for 
their  safety  when  so  usmg  it. 

5.  A  boy  15%  years  old,  and  of  at  least  ordinary 
intelligence,  who  had  worked  with  his  father  in 
such  mine,  and  had  passed  through  such  tunnel 
in  going  to  and  returning  from  his  work  on 
several  successive  days,  and  started  alone 
through  such  tnnnel  after  having  been  warned 
by  the  father  to  be  careful,  and,  while  passing 
through  it,  was  run  over  and  killed  by  tne  mo- 
tor, must  be  deemed  to  have  assumed  the  risk 
attendant  npon  such  palpably  dangerous  nnder- 
Uklng. 

6.  A  minor  who  enters  the  employ  of  another 
assumes  the  risks  of  all  such  apparent  dangers 

^  8.  See  UMMtn  and  8«rvsaC  voL  HCsnt  Dig.  tf 
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as  he  Is  capable  of  comprehending  and  avoiding, 
and,  in  a  suit  against  nis  employer  became  of 
his  death  by  reason  of  the  alleged  negligence  of 
his  employer,  it  must  be  shown  that  his  death 
was  occasioned  by  negligence  on  the  part  of  the 
eniployer,  other  than  such  apparent  danger. 

7.  Points  3,  4^  and  5  of  syllabos  in  Kettennan 
T.  Railroad  Co.,  87  &  B.  683,  48  W.  Va.  606, 
approved  and  applied. 

8.  If  an  exception  for  allowing  or  refusing  to 
allow  a  question  to  be  answered  by  a  wimesa 
fails  to  give  the  answer  of  the  witness,  or  what 
is  expected  to  be  proved  by  him,  the  appellate 
court  cannot  determine  the  relevancy,  admisa- 
Ulity.  or  value  of  the  answer,  and  for  that  rea- 
son the  exception  will  not  be  considered  by  it 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Kanawha  County: 
F.  A.  Guthrie,  Judge. 

Action  by  Elizabeth  Williams,  adxninlstn- 
triz,  against  the  Belmont  Coal  &  Coke  Com- 
pany.  Judgment  for  defendant,  and  plalntifl 
brings  error.    Affirmed. 

Payne  &  Payne,  A«  B.  Littlepagei  and  L 
D.  Vickers,  for  plaintiff  in  error.  Brown, 
Jackson  &  Knight,  for  defendant  in  error. 

MILLER,  J.  Eugene  Williams  was  killed 
in  a  tunnel  adjacent  to  and  connected  with 
the  defendant's  coal  mines.  Eilizabeth  Wil- 
liams, his  executrix,  brought  her  action  in 
the  circuit  court  of  Kanawha  county  to  re- 
cover $10,000  damages  for  the  alleged  negli- 
gence of  the  defendant,  which,  as  she  claims, 
resulted  in  the  death  of  decedait,  her  bod. 
Upon  the  trial  of  the  case  in  the  circuit  court, 
the  defendant,  without  introducing  any  tes- 
timony, demurred  to  the  plaintiff's  evidence. 
The  court  sustained  the  demurrer,  and  ren- 
dered Judgment  for  the  defendant.  To  that 
judgment  a  writ  of  error  was  awarded.  The 
plaintiff  insists,  as  the  principal  ground  of 
error,  that  the  trial  court  should  have  sub- 
mitted the  evidence  to  the  Jury  impaneled  in 
the  case. 

The  declaration  contains  two  counts.  Tte 
first,  among  other  things,  states  that  on  the 
22d  day  of  January,  1900,  the  day  on  which 
the  deceased  was  killed,  the  said  Eugene 
Williams  was  engaged  to  work  for  his  fa- 
ther, Augustus  Williams,  who  was  then  and 
there  employed  by  said  defendant  as  a  coal 
miuOT  at  its  coal  mines.  This  count  then  al- 
leges  as  follows:  "The  plaintiff  avers  that 
on  the  day  and  year  last  aforesaid,  while 
the  said  Eugene  Williams  was  rightfully  and 
lawfully  in  the  said  entry  to  the  mines  of 
the  said  defendant,  and  on  the  defendant* s 
said  railroad  which  passes  through  said  eo- 
try,  the  said  defendant,  by  its  servants,  so 
carelessly,  negligently,  and  improperly  con- 
ducted themselves  in  and  about  the  manage- 
ment, control,  and  direction  of  the  motor, 
cars,  and  carriages  so  used  on  said  railroad 
that  the  same,  by  and  through  the  fault 
carelessness,  negligence,  and  improper  con- 
duct of  the  servants  of  said  defendant,  then 
and  there  about  three  hundred  feet  from  the 
drift  mouth  of  said  entry,  with  great  force 
and  violence,  were  driven  and  struck  against 
the  said  Eugene  Williams,  whereby  be,  the 


W.Va,) 


WILLIAMS  ▼.  BELMONT  COAL  &  COKB  Ca 


said  Eugene  Willlams»  was  cut  into  pieces 
and  killed.*'  Tbe  second  county  without 
averring  any  employment  of  the  father  by  the 
company,  charges  that  the.  defendant  "was 
the  owner  of  a  certain  railroad,  to  wit,  a 
railroad  extending  from  its  tipple  at  its 
mines  in  the  said  county  of  Kanawha  on,  to, 
and  through  its  main  entry  to  its  mines,  and 
of  certain  motors,  engines,  railroad  cars,  and 
carriages  operated  under  the  care  and  man- 
agement of  certain  servants  of  said  defend- 
ant; nevertheless,  the  said  defendant,  by  its 
said  servants,  so  carelessly,  negligently,  and 
improperly  behaved  and  conducted  Itself  in 
and  about  the  management,  control,  and  di- 
rection of  said  railroad,  motors,  engines, 
cars,  and  carriages^  that  the  same,  by  and 
through  the  default,  carelessness,  negligence, 
and  improper  conduct  of  the  said  servants 
of  the  said  defendant,  then  and  there,  at  the 
county  of  Kanawha  aforesaid,  with  great 
force  and  violence,  were  driven  and  struck 
against  the  said  Eugene  Williams,  by  means 
whereof  he,  the  said  Eugene  Williams,  was 
then  and  there,  at  the  county  of  Kanawha 
aforesaid,  knocked  down  and  killed." 

The  evidence  discloses  that  the  mines  and 
other  works  of  the  defendant  were  separated 
by  what  is  called  "Dry  Branch*';  that  the 
company's  coal  tipple  is  on  the  Kanawha 
river;  that  between  the  river  and  Dry 
Branch  there  is  a  mountain,  which  in  the 
record  is  designated  as  the  "front  moun- 
tain*'; that  beyond  Dry  Branch  is  another 
mountain,  in  which  are  the  company's  coal 
mines;  that  from  the  mouth  of  the  mines 
there  is  a  trestle  across  Dry  Branch;  thence 
a  tunnel  through  the  front  mountain  to  the 
coal  tipple,  and  also  to  the  river;  and  that 
about  GOO  feet  from  the  Dry  Branch  entrance 
of  the  tunnel,  toward  the  river,  the  tunnel 
forks,  the  left-hand  branch  turning  into  an- 
other chamber,  and  going  to  the  coal  tipple, 
and  the  other  branch,  continuing  to  the  river 
entrance,  a  distance  from  the  Dry  Branch 
entrance  of  about  2,800  feet.  From  the  mouth 
of  the  mines,  across  the  trestle,  through  the 
tunnel,  to  the  tipple,  the  company  had  its 
haulage  track,  over  which  it  carried  its  coal 
in  cars,  as  it  was  taken  from  its  mines. 
The  coal  cars  were  dravm  by  an  electric 
motor,  which  would  take  out  a  number  of 
loaded  cars  from  the  trestle,  through  the 
tunnel  to  the  tipple,  and  return  with  another 
train  of  empties.  The  latter  would  then  be 
left  on  tlie  trestle,  and  a  train  of  loaded  cars 
made  up  for  the  motor,  the  trestle  being 
used  for  tliat  purpose.  It  required  about  a  half 
an  hour  to  make  up  a  load  on  the  trestle, 
and  about  the  same  length  of  time  for  the 
motor  to  then  make  a  round  trip  to  the  tip- 
ple. At  the  Dry  Branch  entrance  to  the  tun- 
nel there  was  a  trapdoor,  which  at  the  time 
of  the  death  of  Williams  was  in  charge  of  a 
boy.  What  his  duties  were,  are  not  stated 
in  the  evidence.  It  is  also  shown  that  the 
miners  would  go  through  this  tunnel  from 
tbe  river  to  the  mines  in  the  morning,  and 


return  through  it  in  the  evening,  on  their 
way  home  after  the  dose  of  their  day's 
work;  but  it  is  also  proved  that  their  pas- 
sage through  the  tunnel  was  not  necessary 
to  enable  them  to  reach  the  mines,  as  there 
was  a  passway  across  the  mountain  from  the 
river  to  Dry  Branch.  It  appears  that  at  cer- 
tain places  in  the  tunnel  it  was  dangerous 
for  footmen  to  meet  the  motor,  but  that  a 
person  could  go  through  with  safety,  either 
by  waiting  on  the  Dry  Branch  side  until  the 
motor  started  into  the  tunnel  with  loaded 
cars,  or  by  learning  from  the  trapdoor  boy 
how  long  the  motor  had  been  gone,  so  as  to 
determine  whether  there  was  sufficient  time 
for  the  person  to  travel  the  600  feet  to  the 
point  whtf  e  the  motor  track  turned  off  to 
the  tipple;  that,  if  the  miner  or  other  person 
found  himself  in  the  tunnel  where  there  was 
not  sufficient  room  for  the  motor  to  pass,  he 
could  have  the  motor  stop  by  a  signal  with 
the  hand  to  the  motorman;  and  that  the  mi- 
ners, in  passing  through  the  tunnel,  always 
carried  their  mine  lamps  with  them,  on  their 
caps.  It  is  further  proved  that  the  deceased 
worked  for  and  with  his  father  in  the  mines 
in  the  rear  mountain,  beyond  Dry  Branch, 
six  days  before  he  was  killed;  that,  in  going 
to  and  from  his  work,  he  passed  with  his  fa- 
ther through  the  tunnel  each  morning  and 
evening;  that,  about  3  o'clock  in  the  after- 
noon of  the  day  on  which  he  was  killed,  he 
quit  work,  and  started  out  of  the  mines  to 
go  to  the  place  where  he  and  his  father  stay- 
ed, his  father  at  the  time  telling  him  to  be 
careful;  that,  after  leaving  the  mines  ancH 
crossing  the  trestle,  he  went  in  at  the  trap- 
door, and  started  along  the  entry  through 
the  front  mountain,  over  the  motor  track; 
that  he  was  struck  by  the  motor  and  killed 
about  300  feet  from  the  trapdoor,  and  about 
halfway  between  the  trapdoor  and  the  point 
where  the  motor  track  turns  to  the  left  into 
the  other  entry,  going  to  the  tipple;  that,  if 
the  boy  had  not  been  struck,  the  motor 
would  have  reached  the  trapdoor,  and  passed 
through  it,  in  about  1%  minutes  thereafter. 
It  would  seem,  therefore,  that  the  boy  pass- 
ed through  the  tra£>door  into  the  tunnel  with- 
in a  few  minutes  before  the  time  when  the 
motor  was  due.  It  is  also  proved  that  the 
motor  was  about  3^  feet  in  height;  that  or- 
dinarily it  carried  a  headlight,  which  had  be- 
fore that  time  been  broken;  that  the  com- 
pany had  procured  another,  which  did  not 
bum  well,  and  for  that  reason  it  had  been 
taken  off  by  the  motorman,  and  the  company 
had  s^nt  for  another;  that  the  headlight, 
when  on  the  motor,  did  not  light  the  track 
more  than  30  feet  in  ftont;  that  at  the  time 
of  the  killing  of  the  boy  the  motor  was  not 
carrying  a  headlight,  for  the  reason  stated, 
but  the  motorman,  who,  in  his  seat  on  the 
motor,  could  see  over  the  top  of  it,  carried 
a  large  torchlight  on  his  head,  which  could 
be  seen  a  distance  of  200  yards;  that  the  mo- 
tor did  not  carry  a  bell  or  other  Instrument 
tor  alarm,  but,  by  the  singing  of  the  trolley 
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wire,  tbe  motor  conld  be  heard  coming  for 
ft  distance  of  1,000  feet;  that  the  wheels  of 
the  motor  and  of  the  cars,  and  the  noise 
caused  by  the  bumping  of  the  cars  against 
each  other,  could  be  heard  a  distance  of  from 
400  to  500  feet;  that  no  miner's  light  was 
seen  ahead  of  the  motor  by  the  persons  in 
charge  thereof,  to  indicate  that  any  one  was 
passing  along  the  tunnel;  that  the  motor  was 
going  on  a  down  grade  at  a  speed  of  from  10 
to  12  miles  per  hour,  with  a  train  of  10  emp- 
ty coal  cars  attached  thereto,  and  could  not 
have  been  stopped  under  100  fe^;  that  the 
boy  was  not  seen  on  the  track,  and  was  not 
discovered  until  after  he  was  killed.  No 
person  testifies  how  or  in  what  position  he 
was  when  struck.  The  motor  was  thrown 
from  the  track,  and  the  boy,  when  found, 
was  under  it  It  Is  further  shown  that  the 
tunnel  at  the  time  was  not  lighted  by  lamps 
or  otherwise,  and  that  there  were  two  elec- 
tric wires  running  through  the  same.  It  is 
proved  by  the  father  of  the  boy  that  he  and 
the  boy  were  doing  a  "double  turn"  (the 
work  of  two  miners);  that  in  the  afternoon 
of  the  day  of  his  death,  about  8  o'clock,  the 
boy  said  to  his  father  that  he  would  go  out 
of  the  mines  to  provide  something  for  them 
to  eat,  and  that  the  father  said,  "All  right; 
be  careful;"  that  the  boy  was  15*  years  and  6 
months  old,  obedient,  and  industrious;  and 
that  father  and  son  were  doing  about  as 
much  as  the  work  of  two  men.  The  fathw 
also  testified  that  the  boy  was  not  stupid; 
that  "he  was  about  as  understanding  a  boy 
as  I  had  ever  seen  or  had.  I  have  got  two 
more,  and  he  was  about  the  most  intelligent 
boy  I  ever  had."  The  uncle  of  the  deceased 
also  swore  that  the  boy  was  considered 
bright,  and  fully  up  to  the  average.  It  is 
also  shown  that,  had  the  boy  waited  outside 
of  the  trapdoor  until  the  motor  returned, 
made  up  its  load,  and  started  back  to  the 
tipple,  and  had  then  followed  it,  he  could 
have  passed  through  the  tunnel  with  p^fect 
safety. 

The  sole  question  in  the  case,  as  presented 
by  the  record,  is  whether  the  defendant  is 
guilty  of  negligence,  as  alleged^  Its  plea  is, 
"Not  gulltj'."  The  evidence  proves  that  Eu- 
gene Williams  was  killed  on  defendant's 
premises,  used  by  it  as  a  part  of  its  works 
for  the  mining  and  removal  of  its  coal;  that 
when  killed  he  had  left  the  mines  where  he 
had  been  that  day  engaged  with  his  father  in 
digging  coal,  and  was  then  passing  through 
the  tunnel  on  his  way  to  his  lodging  place, 
having  finished  his  day's  work  for  the  com- 
pany; that  he  was  working  for  his  father, 
and  under  his  care  and  direction;  was  per- 
forming a  miner's  work;  and  that  he  was 
intelligent,  and  fully  up  to  the  average  in 
mental  capacity.  There  is  no  suggestion 
that  he  was  not  in  the  full  possession  and  en- 
joyment of  all  of  his  senses.  He  had  worked 
six  days  in  the  mines  with  his  father,  going 
and  returning  through  the  tunnel  each  morn- 
ing and  evening;  to  and  from  his  work.    De- 


ceased was  not  obliged  to  pass  tbrongb  the 
tunnel  to  reach  his  work,  or  to  return  there- 
from. He  used  the  tunn^  for  his  own  cm- 
venlence.  He  was  in  no  way  connected  with 
the  work  of  hauling  the  coal  from  the  trestle 
to  the  tipple.  His  presence  in  the  tunnel  at 
the  time  of  his  death  was  voluntary  on  his 
part  He  was  under  no  obligation  or  dnty  to 
the  company  to  be  there.  No  officer  or  em- 
ploy6  of  the  C(xnpany  had  invited  or  requcBt- 
ed  him  to  go  there.  Neither  does  it  appear 
that  the  company  evar  objected  to  deceased 
or  any  other  person  going  through  the  tann^ 
although  it  must  have  known  that  its  em- 
ployes were  making  such  use  of  the  tonneL 
It 'is  stated  by  the  father  that  on  one  occa- 
sion he  saw  the  motor  in  the  tunnel.  It  conld 
have  been  seen,  and,  no  doubt,  was  observed 
by  the  deceased,  that  the  tunnel  was  not 
lighted,  and  that  the  motor  carried  neither 
headlight  nor  bell.  If  not  so  observed  in  the 
tunnel,  ample  opportunity  was  afforded  to 
see  this  while  the  motor  remained  each  trip 
on  the  trestle,  where  it  made  up  its  trains. 
The  deceased  could  have  learned,  approxi- 
mately, the  location  of  the  motor,  when  he 
entered  the  tunnel  through  the  trapdoor,  had 
he  made  Inquiry  of  the  boy  who  was  in 
charge  of  the  trapdoor  or  entrance.  It  Is 
shown  that  at  the  time  of  the  death  of  the 
boy  he  was  unseen,  and  his  presence  un- 
known, by  the  motorman.  No  claim  is  made 
that  either  fath^  or  son  was  Ignorant  as  to 
the  character  of  the  tunnel,  the  existence  of 
the  trolley  track,  the  trolley  wires,  the  mo- 
tor, or  the  method  of  operating  the  same. 
Neither  is  it  claimed  that  the  death  of  young 
Williams  was  the  result  of  wanton,  willful, 
or  gross  negligence  of  the  company  or  its  em- 
ployes. The  caution  of  the  father  to  his  son 
indicates  that  he  knew  of  and  appreciated  the 
danger.  What,  then,  were  the  legal  resp<m- 
sibilitles  and  liabilities,  if  any,  of  the  de- 
fendant to  the  deceased,  under  the  circum- 
stances of  this  case?  As  a  matter  of  course, 
there  can  be  no  negligence  when  there  is  no 
breach  of  duty.  It  must  appear,  therefore, 
not  only  that  the  defendant  owed  a  duty,  but 
also  that  he  did  not  perform  it  Sher.  ft 
Redf.  Neg.  vol.  1,  8  15.  Negligence  la  the  do- 
ing, of  something  which,  under  the  circum- 
stances, a  reasonable  person  would  not  do^ 
or  the  omission  to  do  something,  in  the  dis- 
charge of  a  legal  duty,  which,  under  the  cir- 
cumstances, a  reasonable  person  would  d(\ 
and  which  act  of  commission  or  omission,  ts 
a  natural  consequence  directly  f<Hlowlng,  pro- 
duces damages  to  another.  Washington  t.  B. 
ft  O.  R.  Co.,  17  W.  Va.  190. 

There  would  seem  to  be  some  question  as 
to  whether  the  deceased  was,  in  the  strict 
sense,  in  the  service  of  the  defendant  com- 
pany, after  he  had  quit  his  work  in  the  mine 
for  the  day,  and  had  started  on  his  Jonmcj 
to  his  lodging  place,  beyond  the  front  moun- 
tain. It  is  certain  that  he  was  not  then  en- 
gaged in  any  part  of  the  work  for  which  be 
was  employed  by  the  company  while  he  was 
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in  tbe  tuDnel  where  be  was  killed;  but  it  may 
be  said  that  be  was  yet  in  the  service  of  tbe 
defendant  as  a  coal  miner  or  digger,  not  bay- 
ing severed  bis  relation  with  the  company. 
In  tbe  case  of  McGubrk  v.  Shattuck,  160 
Mass.  47,  35  N.  B.  110,  80  Am.  St  Rep.  454, 
in  which  plaintiff  sued  tbe  defendants  for  in- 
juries received  by  her  on  her  way  from  her 
home  to  her  work,  she  being  in  tbe  employ  of 
defendants  as  a  laundress,  and  at  tbe  time 
riding  in  defendants'  wagon,  the  court  there 
said:  "Tbe  plaintiff  must  be  regarded  as 
having  been  in  the  service  of  the  defendants 
at  tbe  time  of  tbe  accident  Whether  tbe 
transportation  of  the  plaintiff  was  actually 
gratuitous,  as  it  seems  to  have  been,  or 
whether  it  was  in  pursuance  of  such  an  un- 
derstanding between  the  parties  that  it  may 
be  deemed  to  have  been  a  part  of  the  con- 
tract, in  either  case  it  was  incident  to  the 
service  which  the  plaintiff  was  to  perform, 
and  closely  connected  with  it"  However 
this  may  be,  in  the  view  taken  by  us  of  the 
case  that  question  is  not  very  material 

As  hereinbefore  stated,  tbe  passage  of  the 
boy  through  the  tunnel  was  not  a  part  of  bis 
labor  for  defendant,  nor  necessarily  connect- 
ed therewith,  as  he  had  other  means  of  reach- 
ing the  mine.  Not  being  directed  by  bis  em- 
ployer to  go  there,  bis  use  of  that  route  was 
of  bis  own  choice,  and  for  his  own  conven- 
ience. 

If,  however,  it  can  be  said  tbat  at  tbe  time 
of  bis  death  the  boy  was  engaged  in  tbe  work 
of  bis  employer,  it  would  not,  under  the  facts 
and  circumstances,  materially  change  the  re- 
sult of  tbe  case.  A  minor,  like  an  adult,  as- 
sumes the  obvious  risks  of  injury  from  the 
condition  of  the  business  in  which  he  en- 
gages; and  those  are  obvious  risks  which  a 
person  of  the  plalntlfTs  apparent  age,  Intel- 
ligence, and  capacity  would  discover  and  ap- 
preciate by  the  exercise  of  ordinary  care. 
Dresser  on  Employer's  Liability,  S  96.  As  to 
the  knowledge  which  a  minor  in  fact  pos- 
sesses, a[nd  as  to  the  presumption  that  he 
1^11  nse  reasonable  care  to  inform  himself, 
he  stands  in  no  better  condition  than  an 
adult  Id.  See  cases  there  cited.  Ray  on 
Neg.  of  Imp.  Duties,  18,  says  that  where  the 
owner  or  occupier  of.  land,  in  tbe  prosecu- 
tion of  his  own  purposes  or  business,  or  of  a 
purpose  or  business  In  which  there  Is  a  com- 
mon interest,  invites  another,  either  express- 
ly or  Impliedly,  to  come  upon  the  premises, 
he  cannot  with  Impunity  expose  him  to  un- 
reasonable or  concealed  dangers— as,  for  ex- 
ample, from  an  open  trap  in  a  passageway. 
The  duty  in  this  case  Is  founded  upon  tbe 
plainest  principles  of  Justice.  The  keeper  of 
a  public  place  of  business  is  bound  to  keep 
bl8  premises,  and  the  passageways  to  and 
from  them,  in  safe  condition,  and  use  ordi- 
nary care  to  avoid  accidents  or  injury  to 
those  properly  entering  upon  his  premises  on 
business.  But  this  rule  only  applies  to  such 
parts  of  the  building  as  are  a  part  of,  or 
used  to  gain  access  to,  or  constitute  a  pas- 


sageway to  and  from,  tbe  business  portion  of 
the  building,  and  not  to  such  parts  of  the 
building  as  are  used  for  the  private  purposes 
of  tbe  owner,  unless  the  party  injured  has 
been  induced  by  invitation  or  allurement  of 
the  owner,  express  or  implied,  to  enter  there- 
iiL  In  Sweeny  v.  Old  CJolony  &  Newport  Ry. 
Ck>.,  10  Allen  (Mass.)  868,  372,  87  Am.  Dec. 
644,  it  is  said:  "In  order  to  maintain  an  ac- 
tion for  an  Injury  to  person  or  property  by 
reason  of  negligence  or  want  of  due  care, 
there  must  be  shown  to  exist  some  obliga- 
tion or  duty  towards  the  plaintiff,  which  the 
defendant  has  left  undischarged  or  unfulfill- 
ed. This  is  the  basis  on  which  the  cause  of 
action  rests.  There  can  be  no  fault  or  negli- 
gence or  breach  of  duty  where  there  Is  no 
act  or  service  or  contract  which  a  party  is 
bound  to  perform  or  fulfill.  All  the  cases  in 
the  books  in  which  a  party  is  sought  to  be 
charged  on  the  ground  that  he  has  caused  a 
way  or  other  place  to  be  incumbered,  or  suf- 
fered it  to  be  in  a  dangerous  condition, 
whereby  accident  and  injury  have  been  oc- 
casioned to  another,  turn  on  the  principle 
that  negligence  consists  In  doing  or  omitting 
to  do  an  act,  by  which  a  legal  duty  or  obliga- 
tion has  been  violated.  Thus  a  trespasser 
who  comes  on  the  land  of  another  without 
right  cannot  maintain  an  action  if  he  runs 
against  a  barrier  or  falls  into  an  excavation 
there  situated.  The  owner  of  the  land  Is  not 
bound  to  protect  or  provide  safeguards  for 
wrongdoers.  So  a  licensee,  who  enters  on 
premises  by  permission  only,  without  any  en- 
ticement, allurement,  or  inducement  being 
held  out  to  him  by  the  owner  or  occupant, 
cannot  recover  damages  for  injuries  caused 
by  obstructions  or  pitfalls.  He  goes  there  at 
his  own  risk,  and  enjoys  the  license  subject 
to  its  concomitant  perils.  No  duty  is  imposed 
by  law  on  the  owner  or  occupant  to  keep  his 
premises  in  a  suitable  condition  for  those 
who  come  there  solely  for  their  own  conven- 
ience or  pleasure,  and  who  are  not  either  ex- 
pressly invited  to  enter  or  induced  to  come 
upon  them  by  the  purpose  for  which  the 
premises  are  appropriated  and  occupied,  or  by 
some  preparation  or  adaptation  of  the  place, 
for  use  by  customers  or  passengers,  which 
might  naturally  and  reasonably  lead  them  to 
suppose  that  they  might  properly  and  safely 
enter  thereon." 

The  duty  of  keeping  premises  in  a  safe 
condition,  even  as  against  a  mere  licensee, 
may  prove  determinate  of  liability,  where  af- 
ilrmative  negligence  In  the  management  of 
the  property  or  business  of  the  owner  would 
be  likely  to  subject  persons  exercising  the 
privilege  theretofore  permitted  and  enjoyed 
to  great  danger.  But  to  charge  a  defendant 
with  negligence  on  the  ground  that  he  has 
caused  a  place  to  be  or  remain  in  an  unsafe 
and  dangerous  condition,  whereby  accident 
and  injury  have  resulted  to  another,  be  must 
have  done  or  omitted  to  do  an  act  by  which 
a  legal  duty  or  Imposed  obligation  has  been 
violated.    Ray,  Neg.  of  Imp.  Duties,  20,  21; 
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Beck  T.  Carter,  68  N.  Y.  283,  23  Am.  Rep. 
175;  Barry  v.  N.  Y.  C.  &  H.  R.  Co.,  92  N. 
Y.  290,  44  Am.  R^.  377;  Trask  v.  Shotwell, 
41  Minn.  66,  42  N.  W.  699;  Pierce  v.  Whit- 
comb,  48  Vt  127,  21  Am.  Rep.  120.  Where 
there  is  no  nuisance,  but  a  person  comes  up- 
on the  land  without  invitation,  and  simply 
as  a  bare  licensee,  and  the  occupier  or  own- 
er of  the  properly  passively  acquiesces  in 
this,  if  an  injury  is  sustained  by  reason  of 
a  mere  defect  in  the  premises  the  occupier  is 
not  liable,  for  he  has  not  been  guilty  of  any 
neglect  of  any  duty  imposed  upon  him  as 
such  licensor,  as  the  licensee  has  taken  all 
the  risk  upon  himself,  except  as  against  the 
affirmative  neglect  of  the  occupier  of  the 
premises.  A  mere  passive  acquiescence  on 
the  part  of  the  owner  or  occupant  In  the  use 
of  real  property  by  others  does  not  involve 
him  in  any  liability  to  them  for  its  unfitness 
for  use.  10  Allen,  supra,  368,  385;  Gillis  v. 
Pennsylvania  R.  Co.,  59  Pa.  129,  98  Am.  Dec. 
317.  A  mere  naked  license  or  permission  to 
enter  or  pass  over  an  estate  will  not  create 
a  duty  or  impose  an  obligation  on  the  part 
of  the  owner  or  person  in  possession  to  pro- 
vide against  the  danger  of  accident  10  Al- 
len, supra,  373;  Crogan  v.  Schiele,  53  Conn. 
186,  1  Atl.  899,  5  Atl.  673,  55  Am.  Rep.  88. 
Where  a  person  has  license  to  go  upon  the 
grounds  or  the  inclosure  of  another,  he  takes 
the  premises  as  he  finds  them,  and  accepts 
whatever  peril  he  Incurs  in  the  use  of  such 
license.  Ray,  supra,  25;  Ind.,  B.  &  W.  B. 
Co.  Y.  Barnhart,  115  Ind.  399,  16  N.  E.  121. 
The  extent  of  the  liability  of  the  occupier  of 
the  land  to  the  person  whom  he  has  licensed 
to  come  upon  that  land,  depends  on  whether 
the  licensee  comes  on  the  land  for  a  purpose 
in  which  he  and  the  licensor  have  a  Joint 
Interest,  or  from  which  the  licensor  derives  a 
profit,  and  upon  his  invitation,  express  or  im- 
plied, or  whether  he  comes  for  his  own  pur- 
poses only,  in  which  last  case  he  is  called  a 
"licensee."  And  where  the  person  coming 
on  the  land  does  so  for  his  own  purposes^  he 
is  a  bare  licensee,  and  he  must  take  the 
premises  in  the  condition  in  which  they  are. 
Addison  on  Torts,  vol.  1,  320,  322;  Cooley  on 
'  Torts,  358.  It  must  be  remembered  that  the 
deceased  went  into  the  tunnel  for  his  own 
purpose  and  convenience,  without  invitation 
from  defendant.  The  company  had  no  inter- 
est whatever  in  the  route  selected  or  mode  of 
travel  adopted  by  the  decedent  in  going  to 
and  returning  from  his  work  in  the  mines. 
The  company  derived  no  profit  whatever 
from  the  travel  of  the  boy  through  the  tun- 
nel. 

Plaintiff  in  error  dtes  many  decisions  to 
convince  us  that  the  trial  court  erred  in  re- 
fusing to  submit  the  evidence  to  the  Jury. 
The  rule  in  such  case  is  so  well  established 
in  this  state  that  it  is  not  open  to  further 
controversy.  In  Butcher  v.  W.  Va.  &  P.  B. 
Co.,  37  W.  Va.  180,  16  S.  B.  457,  18  L.  B.  A. 
519,  it  Is  held:  "Where  negligence  is  the 
ground  of  the  action,  it  rests  upon  the  plain- 


tiff to  trace  the  fault  for  his  injury  to  the 
defendant,  and  for  this  purpose  he  must 
show  the  circumstances  under  which  the  in- 
jury occurred,  and  if,  from  these  circumstan- 
ces so  proven  by  the  plaintiff,  it  appears  that 
the  fault  was  mutual,  or,  in  other  words,  that 
contributory  negligence  is  fairly  imputable  to 
him,  he  has,  by  proving  the  circumstances, 
disproved  his  right  to  recover,  and  on  the 
plaintiff's  evidence  alone  the  Jury  should  fibud 
for  the  defendant"  Gerity's  Adm'x  v.  Haley, 
29  W.  Va.  98.  11  S.  B.  901.  In  Ketterman  v. 
Dry  Fork  Bailroad  Co.,  48  W.  Va.  606,  37  S. 
E.  683,  it  is  held:  "Though  questions  of  neg- 
ligence and  contributory  negligence  are  or- 
dinarily questions  of  fact  to  be  passed  upon 
by  the  Jury,  yet,  wtien  the  undisputed  evi- 
dence is  so  conclusive  that  the  court  would 
be  compelled  to  set  aside  a  verdict  in  opposi- 
tion to  it,  it  may  withdraw  the  case  from  the 
consideration  of  the  Jury  and  direct  a  verdict. 
When,  in  actions  for  negligence,  the  fa<!ls 
are  undisputed,  and  such  that  all  reasonable 
minds  must  draw  the  same  conclusion,  from 
them,  it  is  the  duty  of  the  Judge  to  say,  if 
asked,  as  a  matter  of  law,  whether  or  not 
they  make  a  case  of  actionable  negligence. 
In  such  cases,  however,  when  the  facts  are 
in  dispute,  it  is  the  duty  of  the  Judge  to  sub- 
mit them  to  the  Jury.  In  actions  for  negli- 
gence, the  courts  have  abrogated  the  doctrine 
that  a  mere  scintilla  of  evidence  from  which 
there  might  be  a  surmise  of  negligence  is 
sufficient  to  carry  a  case  to  the  Jury,  and 
have  adopted  the  m<M>e  reasonable  rule  that 
there  is  a  preliminary  question  wliicb  the 
Judge  must  decide,  if  asked—whether,  grant- 
ing to  the  testimony  all  the  probative  force 
to  which  it  is  entitled,  a  Jury  can  properly 
and  Justifiably  infer  negligence  from  the  facts 
proved,  for,  while  negligence  is  usually  an  in- 
ference from  facts,  it  must  be  proved,  and 
competent  and  sufficient  evidence  is  as  much 
required  to  prove  it  as  to  prove  any  other 
fact"  We  therefcNTe  conclude^  as  a  matter  of 
law,  that  the  facts  proved  do  not  make  out  a 
case  of  actionable  negligence  against  the  de- 
fendant. 

But  plaintiff  in  error  further  complains 
that  the  court  also  erred  in  refusing  to  per- 
mit the  plaintiff  to  prove  the  declarationa 
of  the  motorman  andf  brakeman  as  to  the 
cause  of  the  injury,  made  within  a  few  min- 
utes after  the  accident  occurred.  Augustus 
Williams,  the  father  of  the  boy,  was  asked 
by  plaintiff's  counsel:  "Did  you  have  any 
conversation,  when  you  were  there  to  see 
about  your  dead  boy,  with  the  motorman,  or 
any  one  connected  with  the  running  of  that 
train;  and,  if  so,  tell  the  Jury  what  it  wasf 
This  question  was  objected  to  by  the  defend- 
ant, and  was  not  answered.  But  at  the  dose 
of  the  evidence  of  this  witness^  ''plaintiff  of- 
fei-ed  to  prove  by  the  witness  the  dedaia- 
tions  of  the  motorman  and  brakeman  as  to 
the  cause  of  the  accident,  witliin  a  few  min- 
utes after  the  accident  occurred,  to  which 
the  defendant  objected^  which  objectloo  he- 
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Ing  sustained,  the  plaintiff  excepted."  It  does 
not  appear  what  specific  declarationB  the 
plaintiff  could  have  proved  or  expected  to 
prove  by  the  witness.  In  Sesler  v.  Coal  Co., 
51  W.  Va.  318,  41  S.  B.  216,  it  is  held:  '-When 
a  question  is  put  to  a  witness,  and  the  court 
refuses  to  allow  it  to  be  answered,  if  the 
question  does  not  plainly  itself  import  that 
the  answer  will  prove  a  fact  material,  it 
must  appear  by  a  bill  of  exceptions  what 
was  proposed  and  expected  to  be  proven; 
else  there  is  no  error  apparent  If  a  ques- 
tion objected  to  Is  answered,  the  answer  must 
be  shown;  else  there  is  no  error  apparent" 
Jackson  v.  Hough,  38  W.  Ya.  236^  18  S.  B. 
575;  Union  Central  Ca  t.  Pollard,  94  Va. 
146,  26  S.  E.  421,  36  L.  R.  A.  271,  64  Am. 
St  Rep.  715.  If  the  exception  for  allowing 
or  refusing  to  allow  a  question  to  be  an- 
swered by  a  witness  fails  to  give  the  an- 
swer of  the  witness,  or  what  is  expected  to 
be  proved  by  him,  the  appellate  court  cannot 
determine  the  relevancy,  admissibility,  or 
value  of  the  answer,  and  the  exception  will 
not  be  considered.  Kay  v.  Glade  Creek  Ry. 
Co..  47  W.  Va.  '467.  478,  35  S.  E.  973;  Wil- 
liams, after  stating  what  occurred  when  his 
boy  left  him  in  the  mines,  says:  "And  then, 
in  about  twenty  minutes,  or  probably  longer, 
twenty-five  or  half  an  hour  (I  couldn't  tell 
you  exactly,  the  length  of  time),  •  •  • 
a  boy  came  in  the  room  [mine]  and  said: 
•Mr.  Williams,  your  boy  got  run  over;'  and  I 
Just  dropped  everything  and  went  out, 
•  •  •  and  I  had  to  go  from  one  mountain 
to  the  other  mountain;  •  •  •  and,  when 
I  got  to  the  place,  I  seen  the  motor  was 
off  the  track,  but  I  didn't  know  anything . 
about  the  boy  being  under  there."  If  state- 
ments or  declarations  were  made  to  the  wit- 
ness by  the  motorman  and  brakeman,  of  by 
either  of  them,  as  to  the  cause  of  the  acci- 
dent such  statements  could  be  admitted  as 
evidence  only  because  they  were  parts  of  the 
res  gestoe.  2  Jones  on  Ev.  §  348^  says: 
''Whether  a  statement  or  act  Is  or  is  not  a 
part  of  the  res  gestse  depends  wholly  upon 
•the  facts  of  each  case,  and  it  is  therefore 
difficult  if  not  Impossible,  to  franie  any 
satisfactory  definition  of  the  term  'res  gestae.' 
But  there  are  certain  well-recognized  tests 
or  rules  which  may  be  applied  In  determining 
whether  a  given  statement  or  act  is  to  be  re- 
jected as  hearsay,  or  admitted  as  part  of  the 
res  gestae.  One  of  these  is  that  declarations 
are  not  admissible  if  they  amount  to  no  more 
than  a  mere  narrative  of  a  past  occurrence. 
Thus,  when  the  holder  of  a  check  went  into 
a  bank,  and,  when  he  came  out,  said  he  had 
demanded  payment,  the  declaration  was  held 
inadmissible.  So,  where  one  was  fatally  in- 
jured by  a  railway  train  made  statements 
half  an  hour  after  the  occurrence,  the  state- 
ments* were  held  no  part  of  the  rest  gestae; 
and,  in  an  action  against  a  township  for  in- 
Jnrles  caused  by  a  defective  bridge,  state- 
ments made  by  the  plaintiff  as  to  the  cause 
and  circumstances  of  the  injury  were  held  in- 


admissible. The  rule  has  often  been  declared 
that  the  declarations  must  be  contemporane- 
ous with  the  facts  which  they  illustrate,  and 
many  cases  might  be  cited  as  examples  of 
such  rulings.  Thus,  in  a  case  which  has  ex- 
cited much  discussion,  and  which  has  been 
regarded  as  an  extreme  case,  it  was  held  that 
a  statement  made  by  a  person  immediately 
after  the  act,  while  running  out  of  the  room 
in  which  her  throat  had  beep  cut,  was  in- 
competent; and  in  many  other  cases  it  has 
been  held  that  declarations,  Immediately  or 
a  few  minutes  after  the  event  sought  to  be 
explained,  could  not  be  ^received.  In  these 
and  many  similar  cases  which  might  be  cit- 
ed the  declarationB  were  not  so  clearly  con- 
temporaneous with  the  transaction  in  issue 
as  to  characterize  or  explain  it  They  were 
mere  narratives  of  transactions  wholly  com- 
pleted. These  declarations  depended  for 
their  truth  whoUy'upon  the  accuracy  and  re- 
liability of  the  declarant  and  the  witness, 
and  were  not  corroborated  by  any  event  or 
fact  then  transpiring  by  means  of  which  their 
truth  could  be  tested."  Wharton's  Grim.  Ev. 
8  262,  says:  "Hes  gestae  are  events  speaking 
for  themselves  through  instinctive  words  and 
acts  of  participants,  not  the  words  and  acts 
of  imrticipants  when  narrating  the  events. 
What  is  done  or  said  by  participants  under 
immediate  spur  of  a  transaction  becomes, 
thus,  part  of  the  transaction,  because  it  is 
then  the  transaction  that  q;>eak8."  T6  be 
part  of  the  res  gestae,  the  declaration  must 
have  been  made  at  the  time  of  the  act  done, 
so  that  the  act  and  the  declaration  obviously 
constitute  but  one  •  transaction.  Western 
Boatmen's  Ass'n  v.  Kribben,  48  Mo.  37;  1 
Green.  Ev.  138;  1  Phlll.  Ev.  150,  436;  Story  Ag. 
150,  152.  Therefore  any  declarations  of  the 
motorman  or  brakeman  which  might  have 
been  given  by  the  witness  in  response  to  s^ld 
question  would  have  been  improper,  because 
clearly  not  constituting  a  part  of  the  res 
gestae.  The  court  did  not  err  In  sustaining 
the  objection  and  refusing  to  allow  the  wit- 
ness to  answer. 

We  find  no  error  in  the  Judgment  of  the 
circuit  court    It  must  be  affirmed. 

NOTE  BY  POFFENBARGER,  P.  (concur- 
ring). The  opinion  prepared  by  Judge  MIL- 
LER proceeds  upon  the  theory  that  the  boy 
was  either  a  trespasser  or  a  mere  licensee, 
to  whom  the  defendant  company  owed  no 
duty  other  than  that  of  refraining  from  will- 
ful injury  to  him.  In  that  view  I  do  not  con- 
cur. It  does  not  appear  that  there  was  a 
contract  between  the  company  and  the  boy, 
but  the  evidence  tends  to  show  that  the  con- 
tractual relation  between  the  father  and  the 
company  extended  to  the  boy,  whose  service 
was  to  be  rendered  to  the  company  on  behalf 
of  the  father.  If  this  did  not  make  him  an 
employd  of  the  company,  his  relation  corre- 
sponded to  that  of  a  servant  of  an  independ- 
ent contractor,  to  whom  the  owner  of  the 
premises  owes  the  duty  of  providing  safe 
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premises,  bat  not  safe  appliances,  unless  ha 
is  bound  by  the  contract  to  furnish  them. 
As  the  boy  was  permitted  to  work  in  the 
mine  under  the  father's  contract  of  employ- 
ment, he  was  clearly  not  a  trespasser  or  a 
mere  licensee.  He  was  there  by  the  invita- 
tion of  the  company.  It  owed  him  at  least 
as  high  a  duty  as  is  due  from  a  proprietor 
to  the  servants  of  an  independent  contractor. 
"In  almost  every  such  case  there  is  the 
further  implication  that  if  the  contractor 
brings  third  persons,  his  own  employes,  his 
partners  or  assistants,  to  assist  him  in  exe- 
cuting the  contract,  such  persons  are  pre- 
sumably upon  the  premises  by  the  invitation 
of  the  owners,  and  he  owes  to  them  the 
same  measure  of  care,  to  the  end  of  promot- 
ing their  safety,  that  he  owes  to  the  con- 
tractor himself;  and  this,  although  no  con- 
tractual relation  exists  between  the  proprie- 
tor and  them.  Therefore;  where  the  owner 
of  a  building  caused  a  stage  to  be  erected 
for  use  by  one  who  had  contracted  with  him 
to  supply  the  building  with  fire  extinguish- 
ing apparatus,  and  the  staging  was  con- 
structed in  a  negligent  manner,  in  conse- 
quence of  which  an  employ6  of  the  contract- 
or was  killed,  the  owner  was  liable  for  the 
death  of  the  employd,  although  no  contract- 
ual relation  existed  between  them."  1 
Thomp.  Ck)m.  Neg.  S  979. 

The  tunnel  in  which  the  boy  was  killed, 
whether  part  of  the  mine  or  not,  was  so  con* 
nected  with  the  employment  as  to  impose 
upon  the  company  a  duty  to  Its  employes  in 
respect  thereto.  It  was  the  only  convenient 
way  provided  for  going  to  and  returning 
from  the  work.  It  was  used  for  that  pur- 
pose, whether  built  for  it  or  not  It  does 
not  appear  that  any  of  the  miners  used  the 
path  over  the  hill,  and  it  does  appear  that 
the  miners  generally  went  to  and  from  work 
through  the  tunnel.  It  was  the  usual  and 
ordinary  way  of  ingress  and  egress.  "It  is 
one  of  the  fundamental  duties  incumbent  up- 
on the  mine  owner  to  furnish  suitable  and 
safe  means  of  ingress  and  egress  for  those 
whom  he  has  employed  to  labor  in  his  mine." 
White  on  Mines  &  Mining  Remedies,  S  395. 
A  manufacturing  company  Is  liable  to  an 
employ^  for  injuries  sustained  by  reason  of 
a  defective  stairway  or  approach  to  the 
building  in  which  he  works.  Fitzgerald  v. 
Paper  Co.,  155  Mass.  155,  29  N.  E.  464,  31 
Am.  St  Rep.  537.  In  that  case,  Knowlton, 
J.,  speaking  of  the  defendant  coiporation, 
said:  "It  was  its  duty  to  provide  on  its 
premises  a  reasonably  safe  passageway  for 
the  use  of  its  employes  in  going  to  and  from 
their  work."  Persons  who  go  upon  the 
premises  of  another  as  invited  guests,  or  up- 
on business  with,  or  to  perform  a  service  for, 
him,  as  in  the  cases  of  patrons  of  a  store  or 
custom  mill,  iMtssengers  of  a  railroad  com- 
pany, and  laborers  and  servants  of  an  inde- 
pendent contractor,  may  hold  the  owner  to 
the  duty  of  such  reasonable  care;  but  per- 
sons who  go  upon  the  premises  of  another 


for  their  own  pleasure,  without  Invitation, 
or  upon  business  of  their  own,  in  which  tbe 
owner  is  not  concerned  or  has  no  interest 
whatever,  are  mere  licensees,  If  the  owner 
knows  of  and  acquiesces  in  such  use.  Oth- 
erwise they  are  trespassers. 

I  concur  In  the  decision,  however.  The 
facts  bring  the  case  within  the  doctrine, 
"Volenti  non  fit  injuria."  The  deceased 
knew  the  dangerous  character  of  the  place. 
He  was  of  sufficient  age  and  intelligence  to 
comprehend  the  danger,  for  it  was  so  ap- 
parent as  to  leave  no  room  for  doubt  He 
assumed  not  only  the  risk  incident  to  the 
employment  but  also  the  risk  attendant  up- 
on the  particular  Journey  tlirough  that  dark 
tunnel,  in  which  he  knew  the  motor  ran. 
The  doctrine  applies  to  a  minor  as  well  as  to 
adults,  if  it  be  shown  that  he  knew  the  dan- 
ger. "This  principle  has  been  applied  in  fa* 
vor  of  the  master  in  cases  where  the  injuiy 
was  caused  by  the  negligence  of  a  fellow 
servant;  by  permanent  visible  conditions  of 
the  plant;  by  the  common  operations  inci- 
dent to  the  performance  of  his  duties;  by  a 
defect  in  an  appliance^  where  the  existence 
of  that  defect  does  not  imply  negligence  on 
the  master's  part"  Labatt  on  Master  & 
Servant  I  291.  This  author  says  the  rule 
above  stated  differs  from  the  corresponding 
rule  applicable  to  an  adult  in  one  Important 
respect  but  does  not  state  any  other,  al- 
though he  discusses  the  question  at  consider 
able  length,  referring  to  many  authorities. 
The  point  of  difference  is  thus  stated:  **In 
the  case  of  an  adult  the  servant's  liability 
to  recover  for  injuries  resulting  from  ordi- 
nary risks  is  declared  in  terms  which  are 
Indicative  of  the  fact  that  his  comprehension 
of  those  risks  is  presumed,  in  the  absence  of 
evidence  which  Justifies  the  opposite  condu- 
sion.  In  the  case  of  a  minor,  on  the  otber 
hand,  the  defense  of  an  assumption  of  ordi- 
nary risks  is  viewed  as  one  which  is  merely 
conditional  upon  the  production  of  specific 
and  positive  evidence  going  to  show  that  tbe 
risk  in  question  was,  as  a  matter  of  fact, 
comprehended.  In  short  where  a  minor  is 
concerned,  ordinary  rii^s  are,  for  evidential 
purposes,  always  treated  at  the  outset  of  the 
Inquiry  as  extraordinary,  and  the  burden  of 
establishing  the  servant's  comprehension  of 
the  particular  risk  is  cast  upon  the  em- 
ployer." The  plaintiff  shows  by  her  own 
case  that  the  deceased  had  for  six  days  been 
passing  through  this  dark  tunnel,  and  that 
he  was  a  boy  of  more  than  ordinary  intelli- 
gence. He  must  have  known  that  it  was 
dark  and  dangerous,  and  on  leaving  bis  fa- 
ther he  was  instructed  to  be  careful.  In  tbe 
absence  of  proof  by  the  plaintiff  of  tbe  facts 
precluding  recovery,  the  defendant  would  be 
compelled  to  show  them,  if  it  would  defeat 
recovery,  but  they  aiH;>ear  here  as  a  part  of 
the  plaintifTs  own  case. 

DENT  and  McWHORTER,  JJ,,  coDCur  la 
the  views  herein  expressed. 
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t  uie  concraci  was  nunuui^  omuy  reacwueut 
agreeing  to  repay  to  A.  the  said  three  sunui 

Eaid  by  A.»  with  interest.    M.,  acting  upon 
oral  rescission,  resold  the  land  to  otner 


(56  W.  Va.  101) 

ARBOGAST  t.  MYLIUS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  23,   1904.) 

ASSUMPSIT— MONEY  HAD  AND  RDOiSlVBD— CON- 
TRACT—RESCISSION.    ■ 

1.  M.,  on  behalf  of  hhnself  and  P.,  joint  owners 
«f  a  tract  of  land,  by  contract  under  seal,  but 
which  contract  was  not  authorised  by  P.,  sold 
the  same  to  A.,  receiying  from  JL  on  account  of 
the  cash  payment  $250  and  $50,  and  A.  also 
paid  out  for  surveying  the  land  for  M.  $255. 
Afterwards,  at  the  suggestion  and  request  of 
M.,  the  contract  was  mutually  orally  rescinded; 

so*  pj        ,       , 
snch  oral  rescission, 

parties.    Held,  that  A.  could  recoTer  in  assump- 
sit from  M«  the  money  so  paid  by  him. 

2.  While  the  general  rule  is  that  a  contract 
mnst  be  discharged  in  the  same  form  as  that 
in  which  it  was  made,  yet  the  rule  does  not  ap- 

gly  where  a  parol  contract  resdndiug  or  modify- 
ag  a  contract  under  seal  has  been  acted  upon, 
so  that  it  would  be  inequitable  to  hold  the  par- 
ties to  their  original  contract 
(Syllabus  by  the  Ck>urt) 

Error  from  Circuit  Court,  Randolph  Coun- 
ty; John  Homer  Holt,  Judge. 

Action  by  John  C.  Arbogast  against  Charies 
B.  Mylius.  Judgment  for  plaintiff,  and  de- 
fendant brings  errcnr.    Affirmed. 

W.  B.  Maxwell  and  ^trader  &  Strader,  for 
plaintiff  in  error.  J.  L.  Wamsley,  for  de- 
fendant in  error. 

McWHORTER,  J.  This  is  an  action  of  a»- 
flumpslt  brought  by  John  C.  Arbogast  against 
Charles  B.  Mylius  In  the  circuit  court  of 
Randolph  county,  averring  that  defendant 
was  Indebted  to  plaintiff  in  the  sum  of  $1,- 
000  for  money  before  that  time  paid  and  ex- 
pended by  the  plaintiff  for  the  use  of  defend- 
ant at  his  request,  and  in  the  like  sum  for 
money  found  to  be  due  from  the  defendant 
to  the  plaintiff  on  account  then  and  there 
stated  between  them.  With  his  declaration, 
plaintiff  filed  an  account  against  the  defend- 
ant, consisting  of  three  items: 

Cash $250 

Amount  advanced  by  B.  B.  Butcher. ••••       50 
Amount  paid  for  surveying •  •  •  •    265 

Total $565 

The  defendant  entered  a  plea  of  nonas- 
sumpsit,  and  filed  a  special  plea  in  writing, 
to  which  the  plaintiff  replied  generally;  the 
special  plea  being  to  the  effect  that  plaintiff 
ought  not  to  recover  In  the  action,  because 
lie  says  that  the  several  supposed  promises 
and  undertakings  in  the  declaration  mention- 
ed, if  any  such  were  made,  were  each  of 
them  made  by  the  defendant  Jointly  with 
one  James  Pickens,  who-  was  still  living; 
and  not  by  plaintiff  alone;  that  James  Pick- 
ens was  not  named  in  the  writ  and  declara- 
tion. By  agreement  and  consent  of  the  par- 
ties, both  issues  presented  by  the  pleadings 
jpvere  tried  at  the  same  time  by  the  same 
Jury,  and  any  proper  evidence  offered  upon 
either  issue  was  to  be  heard  by  the  Jury.  A 
Jury  was  impaneled  and  the  case  tried  on  the 


27th  of  January,  1903.  After  the  plaintiff 
bad  introduced  all  his  evidence,  the  defend- 
ant demurred  to  the  plaintiff's  evidence,  In 
which  the  plaintiff  Joined.  The  Jury  found 
for  the  plaintiff  a  conditional  Judgment  for 
$844.60,  which  is  conceded  to  be  the  amount 
of  the  three  items,  with  interest,  and  the 
correct  amount  of  Judgment  in  case  the  court 
did  not  err  in  overruling  the  demurrer.  The 
court  overruled  the  demurrer,  and  entered 
up  Judgment  for  said  amount,  with  costs. 
The  defendant  obtained  from  one  of  the 
Judges  of  this  court  a  writ  of  error  and 
supersedeas^  and,  for  error,  says  the  evi- 
dence shows  that  James  Pickens  was  a  Joint 
and  equal  owner  with  defendant  in  the  con- 
tract of  June  19,  1903,  whereby  a  tract  of 
land  was  sold  by  defendant  and  Pickens  to 
plaintiff,  and,  if  plaintiff  had  any  right  to 
recover,  it  was  against  both,  and,  Pickens 
not  having  been  a  party  defendant,  the  case 
should  have  been  abated  upon  the  issue  taken 
upon  the  plea  of  nonjoinder;  that  the  evi- 
dence shows  that  plaintiff  still  holds  the 
contract  of  June  19,  1903;  that  he  produced 
it  on  the  trial,  and  had  never  surrendered  it, 
and  it  was  such  a  contract  as  could  be 
specifically  enforced  by  complying  with  the 
terms  thereof;  that  none  of  the  evidence  of- 
fered by  the  plaintiff  was  germane  under 
either  of  the  counts  in  the  declaration,  and 
that  in  no  event  should  defendant  be  char- 
ged with  the  expense  of  B.  M.  Yeager  in 
making  the  survey,  because,  imder  the  con- 
tract, plaintiff  was  to  pay  that;  and  that 
certainly  defendant  should  not  be  charged 
with  Pickens'  one-half  of  the  expense  of  the 
surveyor,  Mollohon,  because  they  are  Jointly 
liable  to  pay  their  said  part  of  the  etpense. 
The  contract  under  which  defendant  claims 
Pickens  is  Jointly  liable  with  himself  is  a 
written  contract  made  June  19, 1903,  between 
James  Pickens  and  C.  B.  Mylius,  of  the  one 
part,  and  John  C.  Arbogast,  of  the  other  part 
which  is  a  contract  of  sale  of  a  tract  of 
about  2,000  acres  of  land,  at  $6  per  acre,  by 
Pickens  and  Mylius,  in  consideration  of  $250 
paid  to,  and  tJie  receipt  acknowledged  by, 
Mylius;  one-third  of  the  purchase  money, 
less  said  $250  cash  payment,  to  be  paid  when 
the  deed  provided  for  in  the  contract  was 
made  and  delivered^  and  one-third  in  one  and 
the  other  one-third  in  two  years  from  the 
delivery  of  the  deed.  Then  follows  a  gen- 
eral description  of  the  land.  "Said  land  to 
be  surveyed,  surface  measure,  by  B.  M. 
Teager  and  Bernard  L.  Mollohon,  the  former 
to  be  paid  by  said  Arbogast  and  the  latter 
by  said  parties  of  the  first  part  Surveying 
to  be  done  as  soon  as  practicable  and  deed 
of  general  warranty  made  in  accordance 
therewith."  The  deferred  payments  to  draw 
interest  and  notes  to  be  executed  when  deed 
was  delivered,  and  vendor's  lien  to  be  re- 
tained for  the  payment  thereof.  The  con- 
tract was  signed  by  Charles  B.  Mylius  and 
"James  Pickens,  per  C.  R  Mylius,"  and  J.  C. 
Arbogast  hy  B.  Button.    The  defendant  took 
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the  depositian  of  Plckenflv  In  which  he  repu- 
diates this  contract  He  says  in  his  testi- 
mony, "As  far  as  the  contract  Is  concerned, 
I  never  saw  the  contract,  and  knowed  noth- 
ing about  there  being  a  contract  in  writing." 
States  that  some  time  in  the  latter  part  of 
the  summer  or  fall  of  1893  Elihu  Hutton 
came  to  witness*  house,  and  Hutton  proposed 
to  buy  his  one-half  interest  in  the  lands 
which  he  supposed  were  the  same  mentioned 
in  the  contract  Hutton  wanted  liim  to  go 
into  a  written  contract  that  his  portner  had 
accepted  witness'  terms,  but  witness  refused 
to  go  into  a  contract  of  any  kind  in  writing, 
"but  told  him  if  they  would  pay  the  money, 
and  sign  the  notes  for  the  unpaid  purchase 
money  or  deferred  payments,  payable  in  gold 
or  its  equivalent,  that  he  would  deed  them 
the  land."  B.  L.  Butcher,  a  witness  for 
plaintiff,  says  that  he  and  Arbogast  were  at 
the  court  in  the  fall  of  1897,  waiting  for  this 
case  to  be  reached  on  the  docket;  that  they 
were  Impatient  to  get  away,  and  went  to 
Mylius,  in  the  <^d  courthouse,  with  a  view  of 
settling  the  case,  and,  after  talking  the  mat- 
ter over,  he  agi*eed  to  all  the  statements  wit- 
ness made  to  him.  He  agreed  that  he  was 
to  return  the  money  that  Mr.  Arbogast  had 
advanced  him.  Witness  said  to  him,  *'What 
is  the  use  to  law  about  a  case  we  have 
agreed  upon?"  "He  said  John  had  sued 
him,  and  he  didn*t  know  whether  he  would 
ever  pay  him  or  not"  Butcher  was  asked: 
"What  money  was  mentioned  that  was  to  be 
refunded  to  Mr.  Arbogast  at  the  May  term  of 
this  court,  in  May,  1894,  under  the  agree- 
ment in  which  the  contract  was  to  be  re- 
scinded? A  I  don't  know.  There  was  only 
three  Items.  The  $250  cash  at  the  time,  and 
the  $50.  I  was  present  when  the  two  pay- 
ments had  been  made,  and  we  both  knew  of 
the  stureying  expenses.  I  am  sure  Mr.  My- 
lius knew,  and  perhaps  told  me."  That  My- 
lius agreed  to  refund  the  three  Itemfi— the 
$250,  the  $50,  and  the  surveying  amount 
"Mr.  Mylius  Intended  to  have  the  land  sur- 
veyed before  that  whether  we  took  it  or  not" 
That  he  wanted  to  pay  the  money  back,  to 
avoid  litigation  and  get  back  the  title  to  his 
property.  "I  think  at  the  time  we  had  the 
conversation  with  him  the  contract  was  mis- 
placed. No  one  seemed  to  know  where  it 
was.  We  thought  Major  Harding  had  it  It 
was  mislaid  for  some  time."  When  asked: 
"Did  Mr.  Pickens  ever  approve  this  con- 
tract? A«  I  think  he  refused  this  contract, 
and  refused  to  sign  it"  That  Mr.  Pickens 
disapproved  the  contract  CoL  Blihu  Hut- 
ton, a  witness  for  plaintiff,  says  he  signed 
the  contract  for  Mr.  Arbogast  and  Mr.  Mylius 
signed  it  for  himself  and  Mr.  Pickens;  that 
in  1894  Mr.  Mylius,  Mr.  Butcher,  and  wit- 
ness went  over  this  business,  and  Mr.  Mylius 
said  he  was  willing  to  refund  their  money  If 
they  would  give  him  back  his  property,  "Q, 
Do  you  know  whether  they  arrived  at  an 
agreement  at  that  time?  A.  They  did,  as 
between  Mr.  Butcher,  myself,  and  Mr.  My^ 


llu&  Q.  State  whether  you  had  any  communi- 
cation from  Mr.  Pickens,  or  any  conversation 
in  relation  to  this  contract  to  which  Mr. 
Mylius  had  signed  Mr.  Pickend*  name?  A  I 
did.  I  saw  Mr.  Mylius  and  Mr.  Pickens; 
and  Mr.  Pickens  said  he  wouldn't  sign  the 
contract  but  he  would  comply  with  the  coo- 
ditions  of  it— -If  he  was  paid  up  in  gold  he 
would  make  a  deed  for  it"  He  said  Pickens 
dide't  repudiate  the  contract  but  he  would 
not  sign  it  On  cross-examination,  witness 
stated  that  he  and  Mylius  had  gone  to  see 
Pickens  Immediately  after  the  preparation  of 
the  contract;  that  they  wanted  his  sanction 
in  the  matter.  They  showed  him  the  con- 
tract and  he  said  if  it  was  complied  with  it 
would  be  satisfactory  with  him,  except  the 
gold  part  He  wanted  it  to  be  paid  in  gold. 
MaJ.  Harding  testified  that  he  wrote  the  con- 
tract; that,  after  it  was  written,  some  of 
the  parties  took  It  away.  Later  some  of 
them  claimed  that  he  had  it  bat  he  had 
made  a  search  of  his  papers,  and  it  was  not 
there,  and  he  did  not  recollect  when  he  next 
saw  it  It  could  not  be  found  when  this  suit 
was  brought  Was  not  present  when  the  re- 
scinding of  the  contract  was  had  in  May, 
1894.  B.  M.  Yeager  testified  that  he  aided 
Mr.  B.  Mollohon  in  the  surveying  under  the 
contract  in  the  fall  of  1893;  that  they  re- 
ceived payment  for  their  work  from  Mr. 
Arbogast— he  thought  about  $250;  that  his 
receipt  was  in  the  papers.  The  receipt  filed 
in  the  case,  signed  by  B.  Mollohon  and  B.  M. 
Yeager,  is  for  $255.66.  He  said  on  one  or 
two  occasions  Mr.  Mylius  had  asked  him  if 
he  could  not  go  and  survey  the  land.  *'He 
said  Mr.  Pickens  had  been  making  a  great 
many  sales,  and  he  did  not  know  what  land 
he  had  left"  That  was  befcH«  they  did  the 
work>-he  thought  in  the  spring  of  1883.  On 
cross-examination  witness  says  he  never 
promised  to  go  until  he  got  a  letter  from  Mr. 
Arbogast  that  he  had  Ibiought  the  land,  and 
that  it  was  at  his  request  that  he  did  the 
work.  Plaintiff,  Arbogast  testified  tiiat  in 
May,  1894,  Mr.  Mylius  met  him  in  Westim. 
They  went  to  Buckhannon  together,  and 
had  a  conversation.  Mylius  "said  he  had 
been  over  to  Beverly,  and  had  arranged  with 
Butcher  to  pay  back  all  the  money  paid  out 
on  this  contract  if  we  would  release  him; 
and  I  told  him  if  it  was  satisfactory  with 
Butcher  it  would  be  all  right  with  me." 
Witness  says  in  October,  1897,  at  the  old 
courthouse  at  Beverly,  Mr.  Butcher  and  he 
had  a  conversation  with  Mylius,  and  made 
an  attempt  to  get  the  matter  settled  virlthont 
going  any  further  with  the  suit  They  talked 
the  matter  over,  and  they  asked  Mylius  if 
he  didn't  agree  to  pay  back  the  money  they 
had  advanced,  "and  he  said  he  had  agreed 
to  do  these  things,  and  he  said  I  had  brought 
the  suit  and,  if  he  could  get  out  of  paying  it. 
he  would."  That  "he  admitted  he  was  tp 
pay  back  all  the  money  we  had  paid  out  on 
the  land— the  $250,  the  $50,  and  the  $2ri5.66. 
These  items  were  all  named  l^^  me  on  the 
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train  at  Buckhannon,  and  he  agreed  to  pay 
all  back."  Witness  stated  tbat,  as  to  de- 
liTering  the  contract  to  Mr.  Mylius,  he  never 
saw  the  contract,  but  no  one  seemed  to  know 
where  It  was.  At  the  time  the  arrangement 
was  made,  It  was  thought  that  Col.  Hutton 
had  It,  and  then  they  thought  MaJ.  Harding 
had  it,  and  finally  they  came  to  the  conclu- 
sion that  Mr.  Mylius  had  it  That  he  didn't 
know  where  the  contract  was  found.  That 
Mr.  Mylius  told  him  on  the  train  that  he 
had  a  chance  to  sell  the  lanc(  for  more  money, 
and,  if  they  held  him  to  the  contract,  he 
would  have  to  bring  suit,  and  that,  if  they 
would  release  him  firom  the  contract,  he 
would  pay  back  all  the  money.  Witness  stat- 
ed that  he  had  complied  with  the  contract 
as  far  as  he  knew  how,  In  releasing  Mylius; 
that  no  writing  of  release  had  ever  been 
asked  for,  but  that  he  had  always  been 
ready  and  willing,  and  was  yet,  to  make  such 
writing.  There  was  never  anything  said 
about  a  writing  of  any  kind  to  release  him. 
Plaintiff  testifies  that  in  the  conversation  on 
the  train,  going  to  Buckhannon,  he  had  sur- 
rendered all  his  rights,  and  never  considered 
that  he  had  any  rights  there  afterwards,  and 
that  Mylius  should  take  the  land  and  do  as 
he  pleased  with  it,  under  the  consideration 
that  he  pay  back  this  money,  and  that  My- 
lius had  told  him  afterwards,  in  1897  or 
1898,  that  he  had  made  sale  of  the  land  for 
$10  per  acre. 

The  dealings  seem  to  have  been  between 
Arbogast  and  Mylius,  and  from  the  evidence 
introduced  by  Mylius  himself,  James  Pick- 
ens, the  only  witness  Introduced  by  the  de- 
fendant, says  he  never  executed  the  contract, 
and  It  is  not  shown  that  he  authorized  de- 
fendant to  sign  his  name  to  it,  and  the  de- 
fendant does  not  go  npon  the  witness  stand 
to  testify  that  he  was  authorized  to  make  the 
contract  It  is  clearly  shown  that  the  de- 
fendant agreed  to  pay  back  all  the  money 
that  had  been  paid— the  three  items  mention- 
ed in  the  account— in  consideration  of  his  re- 
lease from  said  contract  He  was  so  releas- 
ed orally  by  Arbogast,  and  the  defendant 
acted  upon  such  release,  and  resold  the  land 
at  a  very  much  higher  price,  as  stated  by 
himself  to  Arbogast,  than  it  was  sold  under 
the  contract  so  released.  While  ''the  general 
rule  is  that  a  contract  must  be  discharged 
in  the  same  form  as  that  in  which  it  was 
made,"  yet  there  are  exceptions  to  said  rule. 
•*By  the  weight  of  authority,  in  this  country, 
at  least,  the  rule  does,  uot  apply  where  a 
parol  contract  rescinding  or  modifying  a  con- 
tract under  seal  has  been  acted  upon,  so  that 
It  would  be  inequitable  to  hold  the  parties  to 
their  original  contract"  Clark  on  Contracts, 
617.  It  is  claimed  by  plaintiff  in  error  that 
the  contract  In  the  case  at  bar,  not  being  sur- 
rendered, could  be  by  Arbogast  specifically 
enforced.  The  contract  having  been  rescind- 
ed by  mutual  consent  and  Mylius  having  in 
Cfood  faith  acted  under  that  rescission  by  a 
resale  of  the  property,  Arbogast  would  be 


estopped  from  the  specific  enforcement  of  It 
The  oral  rescission  of  the  contract  was  made 
at  the  suggestion  and  request  of  defendant, 
Mylius,  and  he  did  not  ask  for  a  writing  re- 
leasing him,  but  accepted  the  oral  release 
and  acted  upon  it;  and,  the  plaintiff  having 
in  good  faith  released  the  defendant  the  de- 
fendant, by  reason  of  his  promise  and  agree- 
ment became  personally  liable  for  the  re- 
payment of  the  money  advanced  to  Mylius, 
and  paid  out  on  account  of  the  surveying. 
Plaintiff  in  error  says  he  should  not,  in  any 
event  be  required  to  pay  Pickens*  part  of  the 
cost  of  surveying,  yet,  in  securing  the  re- 
lease, he  was  acting  for  himself,  and  the  re- 
lease by  Arbogast  was  a  good  consideration 
for  his  promise  and  agreement  to  pay  bade 
all  the  money  paid  by  Arbogast  who  had  no 
further  interest  in  the  land,  and  derived  no 
benefit  from  the  survey  made  of  the  same. 

The  plaintiff,  having  done  everything  that 
was  required  of  him  by  the  defendant  to  re- 
lease him  from  his  contract,  and  expressed 
himself  ready  and  willing  to  do  anything 
further  that  might  be  necessary,  showed  him- 
self entitled  to  recover  in  this  case  on  the 
common  counts  in  assumpsit;  and  the  court 
did  not  err  in  overruling  the  demurrer  to  the 
evidence,  and  the  Judgment  is  affirmed. 

(^  W.  Va.  184) 
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(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  2»,  1904.) 

TRIAD--INSTRUCnONS-SUBMI8SION  OF  ISSUBg 
-RBAL.  SSTATB  AOJSNT— COMMISSIONS. 

1.  An  instruction  embodying  an  abstract  prop- 
osition of  law,  without  in  any  way  connecting 
it  with  the  evidence  or  indicating  what  facts 
the  jury  must  find  from 'the  evidence,  in  order 
to  make  it  aoplicable  to  the  case,  ought  not  to 
be  given;  and,  if  the  court  can  see  that  such  an 
instruction  has  confused  or  misled  the  jury,  the 
judgment  resulting  from  the  verdict  will  be 
reversed. 

2.  An  instruction,  though  correct  in  law, 
should  be  refused  unless  taere  is  a  basis  for  it 
in  the  evidence,  and  it  is  the  province  of  the 
conrt  to  determine  whether  there  is  a  foundatioD 
in  the  evidence  for  any  particular  instruction. 

3.  Where  the  plaintiff,  in  an  action  at  law, 
fails  to  introduce  any  evidence  at  all  to  prove  a 
fact  essential  to  his  recovery,  it  is  error  for  the 
court  to  give  an  instraction  which  submits  to 
the  jury  the  Question  of  the  existence  of  such 
fact. 

4.  Under  a  special  contract  between  an  owner 
of  real  estate  and  an  agent  for  the  sale  thereof, 
on  commission,  at  a  price  agreed  upon,  the 
agent  cannot  recover  his  commi9sion  without 
proving  that  he  has  actually  made  a  sale  at  the 
price  stipulated,  unless  It  appear  that  his  prin- 
cipal has  wrongfully  prevented  the  making  of  a 
sale  at  such  price,  which  would  have  been  made 
but  for  his  interference,  or  haa  waived  the  strict 
performance  of  the  contract. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Bummers  County; 
J.  M.  McWhorter,  Judge. 

Action  by  C.  L.  Parker  against  the  Na- 
tional Mutual  Building  &  Loan  Association. 
Judgment  for  plaintiff.  Defendant  Drings 
error.    Reversed. 
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B.  F.  Diinlap,  for  plaintiff  In  eiror.  Miller 
&  Bead,  for  defendant  in  error. 

POPFENBARGEB.  P.  The  National  Mu- 
tual  Building  &  Loan  Association  of  New 
York  complains  of  a  Judgment  of  the  circuit 
court  of  Summers  county  in  a  civil  action 
Instituted  against  it  by  C.  L.  Parker  before 
a  justice  of  the  peace,  from  whose  judgment 
an  appeal  was  taken. 

The  first  question  presented  is  whether 
the  court  erred  in  refusing  to  dismiss  the  ac- 
tion because  of  defective  process  in  the  Jus- 
tice's court  The  defendant  being  a  nonres- 
ident having  property  in  the  county  in  the 
form  of  money  due  to  it,  accruing  from  rents 
on  property  and  other  sources,  an  attachment 
was  sued  out  at  the  commencement  of  the 
action,  and  served  on  a  number  of  persons 
as  garnishees.  The  original  summons  was  re- 
turned unexecuted,  which  made  it  necessary 
to  issue  and  have  posted  a  second  summons, 
returnable  in  not  less  than  one  nor  more  than 
two  months  after  its  date,  as  provided  in 
section  202  of  chapter  50  of  the  Code  of  1899. 
The  transcript  of  the  Justice's  docket  and 
said  second  summons  shows  that  it  was  made 
returnable  on  the  21st  day  of  July,  1901,  but 
an  affidavit  found  in  the  record  states  that 
it  was  in  fact  returnable  on  the  20th  day  of 
July,  and  that  afterwards,  on  the  29th  day 
of  July,  the  Justice  altered  the  return  day 
of  the  summons  and  date  thereof  in  his 
transcript,  so  as  to  read  July  21st,  instead 
of  July  20th.  On  said  20th  day  of  July  the 
defendant  appeared  by  its  attorney,  and  wai^ 
granted  a  continuance  until  the  27tb  day  of 
July,  when  another  continuance  was  had,  by 
agreement  of  counsel,  until  July  29th,  on 
which  day  the  parties  again  appeared,  and 
the  transcript  says  the  defendant  appeared 
specially  for  the  purpose  of  moving  the  court 
to  quash  the  summons,  and  also  the  attach- 
ment and  affidavit,  which  motion  was  over- 
ruled, and  a  trial  was  had,  resulting  in  a 
judgment  in  favor  of  the  plaintiff  for  $132.50. 
The  ground  of  the  objection  to  said  summons 
is  that  the  day  on  which  it  appears  now  to 
have  been  made  returnable— July  21,  1901 
--was  Sunday.  The  ground  of  the  first  mo- 
tion in  the  circuit  court  to  dismiss  was  that 
said  second  summons  wisis  void  because  re- 
turnable on  Sunday,  and  that  the  Justice  had 
no  Jurisdiction  to  grant  a  continuance  allow- 
ed on  the  20th  day  of  July,  1901.  After  it 
was  overruled,  the  defendant  was  permitted 
to  file  said  affidavit,  showing  that  its  attor- 
neys had  not  discovered  that  the  second  sum- 
mons was  intended  to  have  been  made  re- 
turnable July  21st,  instead  of  July  20th,  until 
after  the  trial  commenced  and  all  the  evi- 
dence had  been  introduced  and  the  case 
heard,  and  that  then  it  offered  to  prove  that 
the  return  day  was  Sunday,  July  21st,  in- 
stead of  July  20th,  and  moved  to  dismiss  the 
action,  and  that  then  the  Justice,  after  over- 
ruling the  motion  to  dismiss,  altered  the  re- 
turn day  of  the  summons  as  stated.    Having 


done  this,  the  defendant  renewed  its  motioii 
to  dlflmlss  the  action  and  the  proceedings 
had  therein  upon  the  same  grounds  as  be- 
fore, and  this  motion  was  overruled.  An  ex- 
ception was  taken  to  the  action  of  the  court 
in  overruling  these  motions. 

The  obvious  pm-pose  of  filing  the  affidavit 
was  to  weaken  the  effect  of  the  general  ap- 
pearance made  by  the  defendant  on  the  20th 
and  27th  days  of  July,  which  is  generally  held 
to  operate  a  waiver  of  irregularities  tn  the 
process  and  invalidity  of  the  return  of  serv- 
ice. Thorn  ▼.  Thorn,  47  W.  Va.  4^  34  S,  Bu 
759;  Layne  ▼.  Bailroad  Oo.,  35  W.  Va.  438, 
14  S.  E.  123.  The  latter  case  holds  that  an 
appeal  from  the  Judgment  of  a  Justice  of 
the  peace  gives  the  circuit  court  Jurisdic- 
tion of  the  person  of  the  appellant,  and 
works  a  waiver  of  all  irregularities  in  the 
proceedings  before  the  Justice.  Unless  the 
defect  in  the  process  amounts  to  more  than 
an  irregularity,  the  court  was  clearly  right 
In  overruling  the  motion.  An  action  may 
be  commenced  before  a  Justice  of  the  peace 
without  any  summons,  if  the  parties  ap- 
pear and  agree  to  try  the  matters  in  dif- 
ference between  them.  This  is  a  liberality 
in  practice  which  does  not  obtain  in  other 
courts,  and  upon  it  might  be  founded  an  ar- 
gument that  a  justice  may  acquire  Jurisdic- 
tion upon  a  void  summons  if  it  serves  the 
purpose  of  bringing  the  defendant  in.  That, 
however,  would  not  be  a  voluntary  appear- 
ance and  submission  of  the  case  by  agree- 
ment But  this  question  need  not  be  decided* 
for  the  simimons  commencing  the  action— 
the  first  summons— was  good.  The  second 
summons,  though  insufficient  and  void,  was 
only  a  step  in  the  action  after  commence- 
ment, and  thei'efore  an  irregularity  In  the 
proceeding.  By  appearing  to  the  action  gen- 
erally, therefore,  the  defendant,  under  the 
decisions  referred  to,  waived  the  defect. 

Nor,  if  the  motions  can  be  said  to  have 
gone  so  far  as  to  ask  that  the  attachment  be 
quashed,  did  the  court  err  in  overruling  them. 
They  were  to  dismiss,  on  the  grounds  stated, 
the  action  and  all  proceedings  had  th^ein. 
This  second  summons  corresponds,  in  the 
justice's  court,  to  an  order  of  publication  in 
the  circuit  court  It  Is  posted  to  give  notice 
of  the  pendency  of  the  action  and  seizure  of 
the  property.  It  is  process  against  the  per^ 
son  of  the  defendant,  though  necessary  to 
the  regularity  of  the  attachment  proceeding. 
The  object  of  the  notice  is  to  enable  the  de- 
fendant to  appear  an^  plead,  as  well  to  the 
affidavit  of  attachment  as  to  the  merits  ot 
the  claim  or  demand.  Wade  on  Notice,  8 
1144.  It  is  process  to  bring  in  the  defendant 
but  is  not  In  every  sense  original  process,  for 
jurisdiction  of  the  res  is  acquired  on  the  first 
summons  with  the  attachment  Failure  to 
issue  or  post  the  second  is  a  means  by  which 
it  may  be  lost  but  it  is  an  irregularity  as 
clearly  cured  by  a  general  appearance  as 
want  of  service  or  a  defective  return.  It  is 
not  a  substitute  for  the  first  summons  and 


W.  Vaj 


PAREEB  ▼.  NATIONAL  MUX.  BLDQ.  <fe  LOAN  ASS'N. 


m 


affidavit,  giving  Jurisdiction,  but  a  subse- 
quent step  made  necessary  by  want  of  serv- 
ice of  the  first  summons,  and  stands  In  lieu 
of  service  as  to  the  property  seized.  Appear- 
ance to  the  action,  therefore.  Is  an  appear- 
ance for  the  purpose  of  the  attachment,  and 
It  Is  80  held  by  the  courts.  Andrews  v.  Mun- 
dy,  36  W.  Va.  22,  14  S.  E.  414.  Had  there 
been  a  special  appearance  In  the  first  in- 
stance, the  case  would  have  presented  a  dif- 
ferent aspect,  and  would  be  governed  by  a 
different  rule.  Whether,  under  the  princi- 
ple announced  in  Brown  v.  Gorsuch,  50  W. 
Va.  514,  40  S.  B.  376,  the  second  summons 
might  have  been  reissued,  it  is  unnecessary 
to  determine.  This  must  not  be  taken  to 
mean  that  by  such  general  appearance  the 
defendant  waives  all  defects  in  the  attach- 
ment He  Is  In  the  same  situation  as  if  serv- 
ice of  the  summons  had  been  made  upon  him 
*-no  better  and  no  worse. 

Exceptions  were  also  taken  to  the  action 
of  the  court  In  admitting  certain  evidence, 
and  giving  certain  Instructions,  over  the  ob- 
jection of  the  defendant  To  ascertain 
whether  there  is  any  error  In  these  rulings, 
it  becomes  necessary  to  show  the  nature  of 
the  demand  and  the  amount  and  character 
of  the  evidence.  The  claim  is  for  commis- 
sion on  the  purchase  money  of  a  bouse  and 
lot  in  the  town  of  Hlnton,  known  in  this  case 
as  the  "Peck  property,"  sold  by  the  de- 
fendant to  E.  O.  Lowe  for  the  sum  of  $2,650. 
Parker  claims  to  have  acted  as  the  agent 
of  the  defendant  in  effecting  said  sale,  upon 
the  agreement  of  the  defendant  to  pay  him 
a  commission  of  5  per  cent  The  evidence 
offered  by  him  In  support  of  his  claim  is,  in 
substance,  as  follows:  He  testified  that  at 
the  time  of  the  sale  he  was,  and  had  been  for 
six  or  seven  years,  an  agent  of  the  associa- 
tion, having  authority  to  collect  dues,  inter- 
est, premiums,  and  rents,  and  make  repairs 
upon,  and  sell,  property  purchased  by  the  de- 
fendant at  foreclosure  sales,  receiving  as 
compensation  2  per  cent  for  his  collection  of 
dues,  interest  &nd  premiums,  and  5  per  cent 
on  expenditures,  r^airs,  collection  of  rents, 
and  sales.  He  had  sold  three  pieces  of  prop-* 
erty,  and  received  fi  commission  of  5  per 
cent  oh  the  purchase  money.  In  addition  to 
certain  letters  from  Sutherland  and  Gibson, 
successive  secretaries  of  the  building  associa- 
tion, purporting  to  confer  upon  him  author- 
ity to  sell  certain  pieces  of  real  estate,  in- 
cluding the  Peck  property,  on  a  commission 
of  5  per  cent.,  which  were  admitted  In  evi- 
dence, he  testified  to  a  verbal  contract  be- 
tween him  and  Gibson,  in  which  Gibson  said, 
in  response  to  an  inquiry  from  the  witness 
as  to  how  he  was  to  be  paid  for  looking  after 
the  property  of  the  association,  "It  Is  our  rule 
that  our  agents  get  5  per  cent  on  repairs  and 
5  per  cent  in  case  of  sale,  and  you  will  be 
well  paid,  as  you  will  get  5  per  cent  on  ex- 
penditures for  repairs  and  5  per  cent  on  sale 
of  the  property  when  sold."  Lowe  had  come 
to  the  witness  and  asked  him  if  he  had  the 


property  In  charge,  and,  upon  being  inforiQ- 
ed  that  he  did,  submitted  a  proposition  to 
purchase  at  $2,200  or  $2,250,  which  the  wit- 
ness had  sent  to  the  association  without  dis- 
closing the  name  of  the  person  proposing  to 
buy,  and  which  was  rejected.  Later,  he  sub- 
mitted the  proposition  of  James  H.  Miller  to 
purchase  at  $2,500,  which  was  also  rejected. 
Being  asked  on  cross-examination  whether 
the  association  had  not  given  him  only  leave 
to  submit  propositions,  he  said:  "They  al- 
ways, when  speaking  of  the  sale  of  the  prop- 
erty, would  come  at  me  with  that  'cock 
and  bull  story'  about  so  much  net  to  the  as- 
sociation, and  so  much  commissions,  in  case 
I  made  the  sale  at  a  stated  price."  Some  of 
the  letters  introduced  are  evidently  intended 
to  show  the  general  employment  of  the  plain- 
tiff by  the  association  as  agent  to  collect 
dues,  interest  premiums,  and  rents,  and  look 
after  the  property  and  make  repairs  as  or- 
dered. Portions  of  others  of  them  relate  to 
sales  of  property.  One  bearing  date  March 
18,  1898,  contains  the  following:  "In  case  we 
can  arrange  it  would  you  like  to  have  these 
properties  under  your  control  for  rental  and 
sale?  If  so,  what  commission  would  you 
charge  for  looking  after  properties  against 
trespasses,  duly  protect  it  rental  and  col- 
lection? Also  your  commission  in  case  of 
sale.  Upon  full  information  concerning  the 
above  we  will  further  advise."  Another, 
dated  May  18,  1806,  evidently  referring  to  a 
piece  of  property  other  than  the  Peck  prop- 
erty, says:  "We  hope  you  will  make  such 
efforts  for  a  sale  of  this  and  other  properties 
as  to  which  we  have  written  you  today. 
How  soon  do  you  think  we  ought  to  be  able 
to  sell  this  property  and  at  about  what 
price,"  Another,  dated  November  22,  1808, 
says:  "You  wrote  us  a  short  time  ago  that 
you  thought  you  had  a  customer  for  the 
Peck  property.  What  progress  are  you  mak- 
ing and  is  there  any  prospect  of  the  sale  of 
this  and  other  properties  during  the  present 
winter.  We  will  entertain  any  reasonable 
offer  made  for  the  Hughes  and  Qoten  prop- 
erties, and  you  can  submit  such  offers  as 
you  may  receive,  or  for  the  Peck  property, 
but  you  might  Just  as  well  inform  any  pros- 
pective purchaser  of  the  latter  property  that 
we  will  not  sacrifice  It"  Another,  dated  Oc- 
tober 23,  1809,  contains  this:  "We  also  note 
that  you  are  trying  to  dispose  of  the  Peck 
property;  that  you  think  you  have  a  man 
that  will  make  a  proposition  sometime  dur- 
ing the  present  week  and  will  submit  his 
proposition  as  soon  as  he  makes  it  Try 
and  collect  the  rent  before  the  property  Is 
sold,  for  we  vrtll  have  a  poor  chance  of  do- 
ing so  after  it  is  sold.  You  must  remember 
that  we  have  paid  out  through  you  a  very 
large  amount  of  money  to  put  this  property 
in  good  condition,  and  you  also  know  that 
we  ought  to  have  the  rents  to  pay  at  least 
on  the  amounts  disbursed.  We  hope  you  will 
push  for  it  without  delay.*'  One,  bearing 
date  May  7,  1900,  says:    "We  are  very  anx- 
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Ions  indeed  to  dispose  of  the  Peck  property 
and  are  at  a  loss  to  understand  why  this 
line  property  does  not  sell  when  It  Is  so  ad- 
mirably located  on  your  court  house  square." 
One,  dated  June  8,  1900,  says:  "We  are  in 
no  hurry  to  dispose  of  the  Peck  property  and 
we  are  determined  to  get  our  price  before 
we  let  it  go.  We  enclose  an  addressed  stamp- 
ed envelope  and  will  thank  you  to  give  this 
letter  prompt  attention."  Another,  dated 
September  18,  1900,  says:  •'We  remember 
the  location  of  the  property  very  well,  and 
it  seems  very  singular  to  us  that  you  are 
unable  to  get  a  customer  for  it  that  would 
let  us  out  whole.  You  have  our  figures  and 
they  certainly  are  not  unreasonable  and  if 
any  of  the  real  estate  speculators  in  Hinton 
think  we  are  going  to  sacrifice  this  property, 
they  are  very  much  mistaken.  We  wish 
you  would  make  an  effort  to  find  a  custom- 
er." One,  dated  November  13,  1900,  says: 
"In  view  of  the  prosperous  condition  in  West 
Virginia,  don't  you  think  the  time  has  come 
when  this  property  ought  to  be  sold.  We 
have  laid  out  upon  it  since  it  came  into  Our 
possession  $635  in  repairs,  a  very  large  sum 
of  money,  and  we  are  willing  to  sell  the 
property  as  you  know  for  $4,000  cash,  and 
allow  a  commission  of  6  per  cent  for  the  sale 
and  if  we  are  getting  the  full  rentals  out 
of  this  property  it  would  amount  to  consid- 
erable more  than  10  per  cent  gross  on  the 
price  we  ask  for  it  •  •  •  And  we  have 
laid  out  for  permanent  improvements  $634, 
bringing  the  total  cost  of  the  property  to  al- 
most $4,000.  It  is  unnecessary  for  the  writer 
to  remind  you  that  this  property  is  first-class 
in  all  respects  an^  we  are  astonished  at  the 
prospects  of  a  5  per  cent  commission  that 
you  cannot  interest  some  capitalist  in  Its 
purchase.  We  would  prefer,  of  course,  to  get 
all  cash  for  the  property,  but  we  would  be 
willing  to  sell  it  on  the  same  basis,  $2,000 
cash,  and  the  balance  in  two  annual  pay- 
ments of  $1,000,  with  interest  at  6  per  cent, 
the  purchaser  to  assume  the  State  taxes  for 
1900,  we  having  already  paid  the  city  taxes. 
Please  take  this  matter  up  and  endeavor  to 
do  something  with  it  and  report,  and  oblige." 
'The  last,  dated  December  28,  1902,  says:  "In 
view  of  the  prosperous  condition  of  the  State 
of  West  Virginia,  the  great  demand  for  coal 
and  the  good  prices  being  paid  therefor,  isn't 
it  possible  for  you  to  interest  some  capitalist 
in  Hinton  in  the  Peck  property?  Certainly 
there  is  no  better  property  in  your  town  than 
that  facing  the  Court  House  square.  The 
very  fact  of  the  new  Court  house  being  erect- 
ed, the  ground  laid  out  and  walled  in  should 
of  itself  very  largely  enhance  the  value  of 
all  the  lots  along  that  street,  and  it  does  seem 
as  if  the  Peck  property  should  fall  into  the 
hands  of  some  man  of  means,  if  not  for  im- 
mediate improvement  to  be  held  as  an  invest- 
ment. Hinton  is  so  peculiarly  situated  geo- 
graphically that  you  have  only  a  few  streets, 
the  future  value  of  the  land  on  which  is  as- 
inredt  and  we  certainly  think  that  the  Pedc 


property  is  most  desirably  located  in  that 
respect  There  is  a  good  commission  in  the 
sale  for  you  and  it  would  pay  you  to  give 
the  matter  some  attention.  We  are  much 
obliged  to  you  for  your  letter." 

The  evidence  for  the  defendant  consists 
of  the  deposition  of  William  Gibson,  its  sec- 
retary, together  with  certain  letters  filed 
with  it  as  exhibits,  and  the  evidence  of  E.  G. 
Lowe,  the  purchaser  of  the  property.  Gib- 
son says  Parker  had  charge  of  the  Peck 
property  for  the  purpose  of  collecting  rents 
and  making  disbursements  for  the  repairs, 
under  instructions  from  the  association,  and 
"general  authority  that  if  he  should  make  a 
sale,  at  figures  which  were  approved  by  the 
association,  that  he  would  receive  a  commis- 
sion for  his  services."  He  denies  that  Par- 
ker ever  induced  or  recommended  Lowe  as 
a  purchaser,  and  that  he,  as  secretary  of  the 
association,  bad  any  knowledge  that  there 
had  been  any  negotiations  between  Parker 
and  Lowe.  Some  of  the  letters  filed  with 
Gibson's  deposition  relate  to  the  property  in 
question,  but  form  no  part  of  the  correspond- 
ence between  Parker  and  the  associaticm. 
Gibson  had  other  parties  attempting  to  sell 
the  property.  He  files  a  copy  of  a  letter 
from  Parker,  dated  April  17,  1898»  in  which 
he  says  he  is  willing  to  take  charge  of  the 
Peck  property  and  do  the  best  he  can  for  5 
per  cent  on  collection  and  sales,  should  there 
be  any.  Another  is  dated  February  8,  1901, 
in  which  he  says  he  has  a  proposition  of  $2,- 
000  cash  for  the  property,  but  does  not  ad- 
vise its  acceptance.  Then  follows  a  copy  of 
a  letter  from  Gibson  to  Parker,  dated  Feb- 
ruary 18,  1901,  which,  after  referring  to  the 
Miller  offer  of  $2,500,  the  appraised  value  of 
the  property  and  the  amount  loaned  on  it 
says:  "We  will  sell  the  property  for  $3000 
spot  cash  net  to  the  Association  you  to  add 
your  commission  to  that  figure,  the  amount 
$3000  to  be  remitted  to  this  office  by  draft 
on  New  York  and  on  receipt  of  such  sum  we 
vrill  forward  a  deed  for  the  property.  Or 
we  will  sell  for  $3500,  $2000  of  which  is  to 
b^  cash  and  the  balance  $1500  payable  in 
one  year  from  date  of  sale,  with  interest  at 
6  percent  and  will  pay  you  from  this  price 
your  commission  of  5  per  cent  for  sellings 
will  give  the  deed  and  take  a  trust  deed  to 
secure  the  balance  of  the  purchase  price. 
The  buyer  under  either  proposition  to  pay 
the  taxes  for  1901."  On  February  26,  1901, 
Gibson  wrote  again,  declining  the  $2,500 
cash  proposition,  and  repeating  the  price  and 
terms  given  in  the  letter  of  February  18tlL 
Lowe  testifies  that  Parker  did  not  induce 
him  to  buy  the  property.  On  the  contrary, 
he  went  to  Parker  and  made  an  offer  of 
$2,000,  which  Parker  promised  to  submit  to 
the  association,  and,  after  waiting  five  or 
six  weeks  for  a  reply,  and  calling  upon  Pa^ 
ker  several  times  for  It,  without  avail,  he 
submitted  his  proposition  direct  to  the  asso- 
ciation and  began  negotiations  for  the  prop- 
erty, which  resulted  in  its  purchase. 
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The  defendaot  objected  to  the  introduction 
of  the  letters  filed  by  Parker,  on  the  ground 
that  they  are  irrelevant  This  position  is 
untenable,  for  the  reason  that  some  of  the 
letters  bear  directly  on  the  question  of  the 
employment  of  the  plaintiff  to  sell  the  pcoi^ 
erty,  and  the  others  show  his  general  em- 
ployment by  the  association,  under  which  he 
had  duties  to  perform  respecting  the  very 
property  sold.  It  is  not  improper  to  show 
their  relation  to  one  another  and  to  the  sub- 
ject-matter of  the  contract  Some  of  the 
letters  bear  more  directly  upon  the  issue 
than  the  others,  but  none  of  them  can  be 
said  to  be  wholly  IrreleTant 

On  the  other  side,  it  is  urged  that  the  Iet> 
ters  filed  with  Gibson's  deposition  are  inad- 
missible, because  they  are  not  identified  nor 
expressly  made  parts  of  the  deposition.  And 
the  deposition  itself  is  said  not  to  be  in  the 
record,  because  not  identified  and  made  part 
of  the  bill  of  exceptions.  This  objection  falls 
also,  for  the  deposition  is  described  in  the 
bill  of  exceptions  by  its  date,  the  notary  be- 
fore whom  taken,  the  place  where  taken, 
and  the  name  of  the  witness.  Turning  to 
the  deposition  printed  in  another  portion  of 
the  record,  it  is  found  to  correspond  with  the 
description  as  fully  as  if  it  had  been  referred 
to  as  the  deposition  marked  "B,"  or  in  any 
other  manner.  The  letters  annexed  to  it 
were  called  for  by  the  plaintiff  on  cross-ex- 
amination of  the  witness.  In  response  to 
his  demand,  Gibson  promised  to  produce  and 
file  with  his  d^osition  all  the  correspondence 
relating  to  the  sale  of  the  property,  and  the 
notary  attached  the  letters  to  the  deposition 
by  brass  fasteners,  and  wrote  on  a  sheet  of 
paper  attached  to  them,  "Exhibits  produced 
by  the  witness  William  Gibson,**  and  then 
signed  his  name  to  the  inscription.  All  these 
letters,  when  examined,  proved  to  be  Just 
such  letters  as  were  called  for.  It  is  unnec- 
essary, however,  to  say  whether  they  are 
sufficiently  identified,  for  no  objection  to 
their  introduction  was  made  at  the  trial. 
There  is  an  objection  to  them  indorsed  on 
the  back  of  the  deposition,  under  date  of 
July  26,  1001,  but  the  record  nowhere  shows 
that  the  introduction  of  any  of  them  was  ob- 
jected to  at  the  trial.  If  a  party  can  object 
to  the  use  of  a  paper  brought  into  a  deposi- 
tion at  his  own  instance,  and  in  the  form  de- 
termined by  himself,  he  has  not  done  it  in 
this  instance,  for  his  failure  to  object  at  the 
trial  is  a  waiver.  A  bill  of- exceptions  says 
the  exhibits  filed  with  the  deposition  were 
introduced  on  behalf  of  the  defendant 
Whether  sufficiently  identified  or  not,  they 
were  introduced  along  with  the  deposition, 
in  the  presence  of  the  plaintiff  and  his  at- 
torneys, without  objection,  so  far  as  the  rec- 
ord shows,  and,  under  principles  too  well 
known  to  require  citation  of  authority  for  it, 
the  objection  interposed  now  comes  too  late. 

Bill  of  exceptions  No.  4  contains  all  the  in- 
structions in  the  record.  The  argument  and 
references  in  the  bill  of  exertions  seem  to 


proceed  upon  the  theory  of  two  instructicMiA. 
Whether  given  as  one  or  as  two  is  unimpor- 
tant The  matter  is  set  out  in  the  bill  of  ex- 
ceptions as  follows:  "The  court  instructs  the 
Jury  that  where  an  agent  is  employed  to  sell 
real  estate  for  his  principal,  if  the  agent  was 
the  procuring  cause  of  the  sale  of  said  leal 
estate  the  agent  is  oititled  to  his  commis- 
sions, without  regard  to  the  extent  of  his  ex- 
ertions, and  although  the  contract  commenced 
by  said  agent  was  consummated  by  the  prin- 
cipal himself,  or  through  the  intervention  of 
another.  And  the  court  further  InstructB 
the  Jury  that  where  a  broker  or  agent  em- 
ployed to  negotiate  a  sale  procures  a  custom- 
er for  the  sale  of  the  said  property  on  the 
terms  proposed  by  the  owner,  and  the  princi- 
pal takes  the  further  proceedings  out  of  the 
hands  of  the  broker  and  completes  the  sale 
himself,  the  agent  is  nevertheless  entitled 
to  his  commissions,  and  the  principal  cannot 
deprive  him  of  his  rights  to  compensation  by 
a  discharge  before  the  sale  is  consummated; 
and  this  is  true  where  the  principal  com- 
pletes the  contract  with  the  customer,  pre- 
sented by  the  broker,  on  different  terms  from 
those  stipulated  to  the  broker.*'  The  legal 
propositions  stated  by  these  instructions  are 
no  doubt  correct,  but  they  are  purely  ab- 
stract They  make  no  reference  whatever  to 
the  evidence,  nor  do  they  submit  to  the  Jury 
the  finding  from  the  evidence  of  the  facts 
giving  rise  to  the  law  enunciated  in  them. 
One  of  them  says:  ^'Where  a  broker  or  agent 
employed  to  negotiate  a  sale  procures  a  cus- 
tomer for  the  sale  of  said  property  on  the 
terms  proposed  by  the  owner,  and  the  prin- 
cipal takes  the  further  proceedings  out  of  the 
hands  of  the  broker,"  etc.,  the  broker  is  enti- 
tled to  his  commission.  Had  the  court  given 
this  instruction  in  the  concrete  instead  of  the 
abstract  form,  it  would  ^ave  said:  "If  the 
Jury  believe  from  the  evidence  that  the  de- 
fendant employed  the  plaintiff  to  sell  the 
property  mentioned  in  the  evidence  at  a  cer- 
tain price,  and  agreed  to  pay  him,  in  case  he 
made  such  sale,  a  commission,  and,  in  pur- 
suance thereof,  the  plaintiff  procured  a  cus- 
tomer for  the  sale  of  the  property  on  the 
terms  fixed  by  the  defendant,  and  the  defend- 
ant prevented  him  from  making  the  sale  by 
interfering  and  consummating  the  sale  him- 
self with  the  customer,  they  should  find  for 
the  plaintiff."  This  would  have  directed  the 
minds  of  the  jury  to  the  facts  necessary  to 
be  ascertained  by  them  in  order  to  reach  a 
proper  conclusion.  An  instruction  for  the 
defendant  embodying  the  same  proposition  of 
law  might  have  been  given,  and  in  it  the  Jury 
would  have  been  told,  in  substance,  that  if 
the  plaintiff,  acting  under  such  contract  of 
employment  failed  to  procure  such  a  pur- 
chaser, they  should  find  for  the  defendant 
Instructions  should  apply  the  law  to  the  facts 
in  the  case.  "It  is  not  the  proper  course  for 
the  Judge  to  lay  down  the  general  principles 
of  law  applicable  to  a  case  and  leave  the 
Jury  to  apply  them,  but  it  is  his  duly  to  in- 
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form  th«n  what  the  law  la  m  applicable  to 
the  facts  of  the  case.  An  Instruction,  how- 
ever pertinent  and  applicable  It  may  be,  la 
abstract  unless  it  be  made  to  apply,  In  ex- 
press terms,  either  to  the  attitude  of  the  par- 
ties or  to  the  very  facts  in  issue."  Blash- 
field  on  Instr.  8  92.  "It  is  not  the  province  of 
the  Judge  to  impress  any  particular  view  of 
the  facts  upon  the  Jury,  but  it  is  his  prov- 
ince to  make  his  charge  so  directly  applica- 
ble to  the  facts  as  to  enable  the  jury  to  ren- 
der a  ccMTect  verdict  To  leave  as  little  room 
as  possible  for  them  to  make  mistakes  in  ap« 
plying  the  law  to  the  facts,  which  they  may 
be  very  liable  to  do  when  they  have  only  gen- 
eral abstract  propositions  given  to  them  in 
charge,  there  ought.  If  possible,  to  be  no  room 
for  misunderstanding  the  charge  or  its  appli- 
cation, and  to  this  end  it  ought  to  be  specific 
and  direct"  East  Tennessee,  V.  ft  Q.  B.  Oo. 
V.  Toppins,  10  Lea  (Tenn.)  64.  "Gourts  should 
apply  the  principles  to  the  facts  in  evidence» 
stating  the  facts  hypothetically."  Blashfield 
on  Instr.  |  92.  Whether  the  legal  proposition 
should  have  been  in  both  forms,  or  only  one 
of  them,  depends  upon  whether  or  not  look- 
ing at  the  evidence  introduced,  the  court 
could  say  there  was  room  or  ground  for  either 
of  the  two  conclusions  presented,  dependent 
upon  an  issue  of  fact  to  be  determined  by  the 
Jury.  If  there  is  no  evidence  whatever  upon 
which  one  of  the  conclusions  may  stand, 
there  is  no  reason  for  giving  an  instruction 
embodying  the  hypothesis  ui>on  which  it  is 
based,  nor  can  the  court  do  so  except  at  the 
risk  of  confusing  and  misleading  the  Jury. 
The  statement  of  the  principle,  without  any 
application  of  it  to  the  facts,  or  direction  to 
the  Jury  as  to  what  facts  they  should  look 
for  in  the  evidence,  is  even  more  likely  to 
mislead,  for  the  reason  .that  in  the  effort  to 
apply  it,  they  are  caJled  upon  by  the  court  to 
wrestle  with  both  the  law  and  the  facts,  and 
form  for  themselves  the  hypothesis  upon 
which  the  conclusion  depends,  and  it  leaves 
room  for  the  Jury  to  form  two,  where  there 
may  be  no  evidence  whatever  to  support  one 
of  them.  That  is  exactly  wha.t  has  occoired 
here.  No  evidence  of  the  performance  of  the 
contract  proved  was  before  the  Jury.  The  in- 
structions raised  and  presented  to  the  Jury  a 
question  which  had  no  root  or  foundation  in 
the  evidence.  Hence  it  could  perform  no 
function  except  to  mislead  the  jury. 

The  evidence  plainly  shows  that  the  plain- 
tiff's contract  for  commi8si<»i  on  the  sale  of 
the  property  was  upon  condition  that  he 
should  sell  it  or  procure  a  purchaser  for  it 
at  a  price  in  excess  of  $3,000.  He  admits  in 
his  own  testimony  that  he  was  always  con- 
fronted with  the  proposition  of  a  certain 
amount  net  to  the  association,  or  for  a  com- 
mission to  be  paid  to  him  upon  a  sale  at  a 
stated  price.  He  utterly  fails  to  introduce 
any  evidence  tending  to  show  any  promise  on 
the  part  of  the  association  to  pay  him  a  com- 
mission under  any  other  circumstances,  and 
tlso  to  show  any  agreement  to  pay  a  commi»- 


Bion  upon  the  sale  of  the  property  at  a  pilce 
less  than,  or  even  so  small  as,  $3,000.  It  ap- 
pears that  the  association  finally  conduded  tD 
sell,  and  did  sell,  the  property  for  a  less  sum, 
but  there  Is  not  a  word  of  evidence  to  the 
effect  that  it  ever  promised  to  pay  a  commis- 
sion upon  a  sale  for  a  smaller  amount  It 
may  have  been  a  hard  contract,  and  the 
plaintiff  may  have  entered  into  it  under  a 
misapprehension  of  the  law,  but  that  cannot 
relieve  him  from  the  terms  olT  his  contract 
In  order  to  recover,  he  is  bound  to  show  com- 
pliance with  it  This  he  has  utterly  fiiiled 
to  do,  so  tar  as  the  evidence  shows,  for  he 
does  not  pretend  to  show  that  he  procured  a 
purchaser  for  the  property,  or  made  a  sale  of 
it,  or  could  have  made  a  sale  of  it  at  a  price 
which,  under  his  contract  would  have  enti- 
tled him  to  commission.  Hence  the  evidence 
in  the  case  was  such  as  to  afford  no  room  for 
two  conclusions.  There  is  but  one  side  to  the 
case,  and,  upon  that  side  alone,  an  instraction 
should  have  been  given;  tor  there  is  bat  one 
conclusion  at  which  a  Jury  could  arrive^  with- 
out wholly  disregarding  the  evidence.  "An 
instruction,  though  ccHrect  in  law,  should  be 
refused  unless  ihere  is  a  basis  for  it  In  the 
facts  of  the  case,  and  the  evidence  or  the 
pleadings  make  the  instruction  pertinent;  and 
it  is  the  province  of  the  court  to  determine 
whether  there  is  a  foundation  in  the  evidence 
for  any  particular  instruction."  Blashfield  on 
Instr.  8  83.  In  this  state  of  the  case,  the 
character  of  the  instructions  left  it  open  to 
the  Jury  to  find  either  way.  While  not  bound 
to  give  any  instruction  unless  requested,  it 
was  the  duty  of  the  court  not  to  give  an  In- 
struction of  such  character  as  would  tend  to 
confuse  and  mislead  the  Jury.  Assuming  that 
the  Jury  understood  these  instructions  to  have 
been  given  f<^  the  plaintiff,  it  is  clear  that 
they  were  bound  to  do  one  of  two  things, 
namely,  render  a  proper  verdict  for  the  de- 
fendant contrary  to  the  Instructions,  or  an 
improper  verdict  for  the  plaintiff  in  conform- 
ity with  thehr  view  of  what  the  instructions 
meant  They  adopted  the  latter  coursep  and 
rendered  a  verdict  wholly  inconsistent  with 
the  evidenQe.  Upon  the  evidence,  no  inatmc- 
Uon  could  iMToperly  stand,  except  one  express- 
ly or  substantially  directing  a  v^xUct  toe  the 
defendant  for  there  was  no  evidence  to  sus- 
tain any  other  finding. 

It  is  no  doubt  competent  for  an  owner  of 
property  and  an  agent  for  the  sale  thereto 
to  make  a  contract  whereby  the  agent  shall 
have  his  commission  upon  the  sale,  regard- 
less of  the  price.  Where  there  is  a  mere  em* 
ployment  of  a  broker  to  make  sale  upon  eom- 
mission,  without  any  limitation  as  to  prices 
he  would  likely  be  entitled  to  his  commissiMi 
upon  any  sale  made  to  a  purchaser  procured 
by  him.  But  to  sustain  a  recovery  of  the 
commission  under  such  circumstances,  thare 
must  be  some  evidence  tending  to  show  that 
such  a  contract  was  made.  Where  a  spedal 
contract  for  commission,  dependent  upon  a 
sale  at  a  given  price,  is  made^  the  ag^it  or 
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broker  Is  bound  to  as  strict  a  compliance  with 
that  contract  as  any  other  person  who  enters 
into  a  covenant  or  agreement  to  do  or  per- 
form something  as  a  condition  precedent  to 
his  right  of  recovery.  In  cases  of  this  kind, 
the  agent  must  find  a  purchaser,  who  Is  ready 
and  willing  to  buy  at  the  price  and  upon  the 
terms  proposed  by  the  owner,  before  he  can 
exact  his  commission.  If  he  does  this,  and 
then  the  owner  prevents  the  sale  by  the 
agent  by  interfering  and  making  the  sale 
himself  to  the  purchaser  procured  l^  the 
agent,  at  the  same  or  even  a  less  price,  the 
agent  may  recover  his  commission.  But  he 
must  comply  with  the  conditions  of  his  con- 
tract by  procuring  a  purchaser  who  is  willing 
and  ready  to  pay  the  price.  Having  done 
that,  he  has  fulfilled  his  contract,  whether 
the  sale  is  actually  made  or  not,  provided  the 
failure  Is  the  result  of  the  wrongful  act  of 
the  principal.  This  is  the  law  laid  down  In 
Reynolds  v.  Tompkins,  23  W.  Va.  229,  and  it 
Is  sustained  by  the  authorities  generally. 
McFarland  v.  lillard,  2  Ind.  App.  160,  28  N. 
B.  229,  50  Am.  St  Rep.  23^;  Gellat  v.  Ridge. 
117  Mo.  668,  28  S.  W.  882,  88  Am.  St  Rep. 
683;  Eost  v.  ReUIy,  62  Conn.  67,  2i  Atl.  619; 
Peet  V.  Sherwood,  47  Mhm.  847,  60  N.  W.  241 
929;  Fraser  v.  WyckoflP,  63  N.  T.  445;  Charl- 
ton V.  Wood,  11  Helsk.  (Tenn.)  19.  Allen, 
Judge,  in  Fraser  v.  Wyckoff,  states  the  law 
applicable  to  this  case  when  he  says:  "The 
right  to  recover  in  this  action  rests  upon  an 
allegation  of  performance,  and  not  upon  a 
waiver  or  prevention  of  performance  by  the 
defendant  The  proof  comes  entirely  short 
of  establishing  either  a  performance  or  an 
excuse  for  not  performing.  The  agreement 
yvith  the  broker  was  very  explicit  as  to  the 
character  and  terms  of  the  sale  to  be  accom- 
plished as  a  condition  to  the  earning  of  com- 
mission. The  sale  was  to  be  absolute,  for  a 
specified  sum  to  be  paid  to  the  defendant 
The  compensation  was  to  be  earned  when  a 
customer  should  be  obtained  who  would  pay 
the  price  named.  There  is  no  pretense  that 
such  a  purchaser  has  been  found,  or  that  such 
a  sale  has  been  made."  It  is  true  that  the 
defendant  did  sell  to  a  man  who  had  previ- 
ously submitted  a  proposition  to  the  plaintiff, 
and  this  circumstance,  no  doubt  led  the  court 
to  give  the  lnstmcti<ms  above  quoted,  and 
overrule  the  motion  to  set  aside  the  verdict 
Inadvertently  assuming  that  the  evidence 
brought  the  case  within  the  principle  an- 
nounced in  Reynolds  v.  Tompkins.  But  there 
is  no  evidence  tending  to  show  that  the  pur- 
chaser would  have  paid  a  price  sufficiently 
large  to  enable  the  plaintiff  to  make  his  com- 
mission on  the  sale.  The  plaintiff  himself 
does  not  testify  to  any  such  possibility,  much 
less  a  probability,  and  there  is  no  circum- 
stance disclosed  by  the  evidence  from  which 
the  jury  could  have  Inferred  that  the  plaintiff 
had  found,  in  the  person  of  Lowe  or  any  one 
else,  a  man  who  would  pay  such  a  price  for 
the  property. 
On  account  ot  the  misleading  character  of 
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the  Instructions  given,  and  the  want  of  suffi- 
cient evidence  to  support  the  verdict  the 
Judgment  must  be  reversed,  the  verdict  set 
aside,  a  new  trial  granted,  and  the  case  re- 
manded. 

(66  W.  Va.  149) 

HARPER  V.   MIDDLB  STATES  LOAN, 
BLDG.  &  CONST.  00. 
(Supreme  Court  of  Appeals  of  West  Yirginla. 
Feb.  2S,  1904.) 

USURY— WHO  MAY  SSTT  UP— RSCOVBRY  OF  USU- 
RY PAID  — COMMON  LAW  NOT  RBPBALED - 
BUUiDDfO  AND  LOAN  ASSOCIATIONS-CON- 
TRACT. 

l.Tlie  defense  of  usmy  Is  personal  to  the 
debtor,  and  while  he  lives  no  other  person  can 
interpose  it,  except  with  his  consent  and  concnr- 
renoe. 

2.  A  purchaser  of  real  estate  charged  with  a 
nsorious  debt  cannot  defend  against  the  usury 
unless  the  debtor  unites  with  him  in  the  de- 
fense, or  his  acquiescence  in  and  consent  to 
sndi  defense  appears  in  the  record. 

3.  The  common-law  right  of  action  for  the  re- 
covery of  usurious  interest  paid  in  violation  of  a 
statute  declaring  a  contract  for  the  payment  of 
such  interest  void  has  not  been  repealed  in  this 
state,  and  such  recovery  may  be  had  after  the 
debt  and  all  usurious  interest  thereon  have  been 
fully  paid. 

4.  When  a  statute  that  is  declaratory  of  the 
oonuuon  law  is  repealed,  the  common  law  is  not 
thereby  repealed,  and  it  remains  in  force. 

5.  Such  narts  of  the  common  law  as  are  not 
displaced  oy  ezistlnfl:  statutes,  and  have  not 
been  expresslv  repealed,  are  still  in  effect. 

6.  As  nothing  in  the  statutes  of  this  state 
relating  to  the  subjects  of  interest  and  usury 
forbids  an  action  by  the  debtor,  after  having  ful- 
ly paid  his  usurious  debt,  to  recover  beck  the 
unlawful  interest  so  paid,  the  common-law  riirht 
of  action  therefor  stul  exists. 

7.  A  building  and  loan  association  contract,  re- 
quiring the  payment  of  a  fixed  monthly  premium 
on  the  loan  for  an  Indefinite  period  of  time,  it 
nsnrions. 

S.  Where,  under  such  a  contract,  after  apply- 
ing all  sums  paid  by  the  borrower  as  partial 
payments  on  the  debt,  and  allowing  interest  on 
the  principal  sum  at  the  legal- rate,  it  appean; 
that  more  than  the  full  amount  of  the  debt,  with 
legal  interest,  has  been  paid,  there  may  be  a 
decree  for  the  excess,  if  ground  therefor  ha« 
been  laid  in  the  Readings  In  the  cause. 

(Syllabus  by  the  Oourt.) 

Appeal  from  Olrcuit  Court,  Tui^er  Ommly: 
John  Homer  Holt,  Judge. 

Bill  by  Riley  Harper  against  the  mddle 
States  Loan,  Building  &  Construction  Com- 
pany. Decree  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

C.  O.  Strieby,  for  aiH;>ellant  Wagner  & 
Heironlmus,  for  appellee. 

POFFENBARGBR,  P.  In  February,  1894^ 
Mary  A.  Lawrence  borrowed  from  the  Mid- 
dle States  Loan,  Building  &  Construction 
Company,  of  Hagerstown,  Mdb,  $500,  on 
stock  subscribed  for  by  her  In  said  company 
in  December,  1802,  and,  as  security  for  said 
loan,  gave  a  deed  of  trust  upon  a  certain 
lot  In  the  town  of  Davia  In  September, 
1895,  she  conveyed  this  lot  to  Sallle  £.  Har- 
per, by  deed  with  special  warranty,  in  which 

5  4.  See  Oommon  Law,  vol.  10^  Cent  Dig.  |  IS. 
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deed  the  consideration  for  the  conveyance 
and  contract  of  purchase  are  stated  as  fol- 
lows: "One  Thousand  Dollars  ($1,000.00), 
to  be  paid  as  follows,  to  wit:  The  party  of 
the  second  part  is  tx>  pay  to  the  Middle 
States  Loan,  Building  &  Construction  Ca 
of  Hagerstown,  Md.,  the  sum  of  about  Five 
hundred  Dollars,  or  the  balance  due  said 
C!ompany  and  said  party  of  the  second  part 
is  to  deliver  to  party  of  the  first  part  her 
note  which  party  of  the  second  part  now 
holds  of  Three  Hundred  &  Forty-Eight  Dol- 
lars now  amounting  to  $389.00  and  the 
residue  $211.00  cash  in  liand  paid  the  receipt 
whereof  Is  hereby  acknowledged."  In  No- 
vember, 1900,  Sallle  E.  Harper  and  her  hus- 
band conveyed  the  property  by  deed  with 
special  warranty,  in  consideration  of  the  sum 
of  $1,000,  to  Riley  Harper.  The  dues,  in- 
terest, and  premium  seem  to  have  been  paid 
by  Mrs.  Lawrence  and  Mrs.  Harper  until 
some  time  early  in  the  year  1900;  and  then 
Blley  Harper,  assuming  that  the  contract 
with  the  building  association  is  usurious, 
because  made  in  violation  of  the  statutes 
of  this  state  governing  building  and  loan 
associations,  and  that  the  settiement  ought 
to  be  upon  the  basis  of  an  ordinary  loan, 
treating  the  payments  of  dues,  interest,  and 
premlmn  as  partial  payments  on  the  debt» 
refused  to  make  further  payments,  claimed 
that  the  loan  had  been  more  than  repaid, 
brought  a  suit  in  equity  to  enforce  a  settie- 
ment and  recover  the  amount  overpaid,  and 
sued  out  an  attachment  against  the  building 
association.  Thereupon  the  building  associa- 
tion advertised  the  property  for  sale  under 
the  deed  of  trust,  and  Harper  brought  an 
other  suit,  supplemental  in  its  nature,  to  en- 
join the  sale.  An  injunction  was  awarded 
on  the  27th  day  of  April,  1901,  and  at  the 
June  term:,  following,  the  building  associa- 
tion appeared  and  demurred  to  the  bill,  and 
moved  to  quash  the  attachment  The  motion 
was  sustained,  the  demurrer  was  overruled, 
the  building  association  filed  its  answer,  and 
the  cause  was  referred  to  a  commissioner  to 
take,  state,  and  report  an  account  showing 
the  amount  due  upon  the  theory  of  the  va- 
lidity of  the  contract,  and  also  the  amount 
due  assuming  the  contract  to  be  usurloua 
Upon  the  return  of  the  report,  showing  that, 
treating  the  contract  as  usurious  and  ex- 
punging the  usury,  there  was  due  the  plain- 
tiff the  sum  of  $109.58,  as  having  been  over- 
paid, the  court  overruled  the  exception  of  the 
building  association  to  the  report  of  the  com- 
missioner in  respect  to  this  finding,  and  en- 
tered a  decree  against  said  association  for 
said  sum,  and  ordered  it  to  execute  a  release 
of  the  deed  of  trust  From  this  decree  an 
appeal  has  been  taken. 

As  the  bill  alleged  that  Sallle  Ew  Harper, 
to  whom  the  lot  had  been  conveyed  by  Mrs. 
Lawrence,  *'assumed  the  balance  due  said  de- 
fendant loan,  building,  and  construction  com- 
pany on  said  loan  of  $500,  as  part  of  the  con- 
sideration therefor,"  and  exhibited  the  deed 


by  which  said  conveyance  was  made,  whicSi 
fully  sustained  tills  allegation,  the  demurrer 
should  have  be^i  sustained,  the  injunction 
dissolved,  and  the  bill  dismissed,  if  notiiing 
further  appeared  in  the  record.  While  there  is 
some  conflict  in  the  authorities  as  to  whether 
usury  may  be  set  up  by  the  purchaser  of  prop- 
erty upon  which  a  usurious  debt  is  secured,  it 
is  everywhere  held  that  one  who»  in  purchas- 
ing the  property  charged  with  such  debt,  as- 
sumes the  payment  of  the  debt,  cannot  make 
the  defense  of  usury;  and,  of  course,  a  person 
claiming  under  him  is  in  no  better  condition. 
Smith  V.  McMillan,  46  W.  Va.  5T7.  33  S.  E. 
283;  Shufelt  v.  Shufelt,  9  Paige,  137,  37  Am. 
Dec.  381;  Post  v.  Dart  8  Paige,  639;  Sands 
V.  Church,  6  N.  Y.  347;  Morris  v.  Floyd,  5 
Barb.  130;  Snyder  v.  Construction  Co.,  52  W. 
Va.  655,  44  S.  E.  250;  Bank  v.  Warehouse  Co., 
49  N.  Y.  642.  In  many  states,  as  shown  by 
authorities  cited  in  liee  v.  Feamster,  21  W. 
Va.  108,  45  Am.  Bep.  540,  and  Snyder  ▼.  C6n- 
struction  Co.,  62  W.  Va.  655,  44  S.  E  250,  one 
who  purchases  property  charged  with  a  usuri- 
ous debt,  without  assuming  the  payment  of 
the  debt  or  acquires  a  lien  upon  the  property 
so  charged,  may  resist  the  usury  therein. 
But  the  law  in  this  state  is  to  the  contrary. 
Lee  V.  Feamster  expressly  so  holds.  Point  2 
of  the  syllabus  reads  as  follows:  "Where  a 
creditor  is  secured  by  a  second  deed  of  trust 
on  the  same  property,  he  has  but  the  equity 
of  redemption,  and  cannot  iHead  usury 
against  a  creditor  secured  under  the  first 
trust  deed."  Holding  the  equity  of  redemp- 
tion, a  second  trust  deed  creditor  stands  in 
the  shoes  of  the  debtor  as  to  the  pricv  lien. 
He  can  pay  it  off  in  order  to  make  his  own 
debt  good.  The  equity  of  redemption  is 
pledged  to  the  payment  of  the  second  debt 
The  subsequent  creditor  takes  under  bis 
deed  of  trust  all  the  beneficial  interests  of 
the  grantor  as  security  for  his  debt  Bnt  be 
is  not  allowed  to  plead  usury  in  the  prior 
debt,  for  the  reason  that  the  plea  of  usury 
is  held  by  this  court  to  be  a  personal  privi- 
lege of  the  debtor,  which  no  other  person  can 
assert  while  he  lives.  Hence,  if  it  could  be 
said  that  Mrs.  Harper  took  the  property  sub- 
ject to  the  building  association  debt,  and  did 
not  assume  the  payment  thereof,  she  could 
not  resist  payment  of  that  debt  on  the  ground 
of  usury.  'The  great  weight  of  authority 
conclusively,  shows  that  the  policy  of  tbe 
Legislature  in  adopting  statutes  of  usury 
was  the  protection  of  borrowers  against  the 
oppressive  exactions  of  lenders;  and  it  does 
not  tend  to  the  promotion  of  that  policy  that 
other  persons  than  the  victims  ot  the  usury, 
or  persons  standing  in  legal  privity  with 
them,  should  have  the  benefit  of  such  stat- 
utes; and  therefore  it  has  been  the  general 
current  of  decisions  tlmt  the  plea  of  usury 
is  a  defense  personal  to  the  borrower,  and  a 
stranger  cannot  avail  himself  of  it"  John- 
son, J.,  in  Lee  v.  Feamster.  The  reference 
in  the  foregoing  quotation  to  "persons  stand- 
ing in  legal  privity  with*'  the  victims  of  the 
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usury  does  not  relate  to  persons  succeeding 
to  the  property  by  purchase.  This  Is  made 
dear  by  what  Is  said  in  a  preceding  part  of 
the  opinion,  where  the  plea  of  usury  is  com- 
pared with,  and  treated  as  analogous  to^  the 
plea  of  the  statute  of  limitations,  which  can- 
not be  set  up  by  any  person  other  than  the 
debtor  while  he  lives,  but  may  be  set  up  after 
his  death  by  his  personal  representative. 
Persons  standing  in  legal  privity,  therefore, 
are  persons  who  succeed  to  the  rights  of  the 
debtor  by  virtue  of  law,  and  not  by  contract 
The  definitions  and  classifications  of  privies 
show  a  distinction  between  succession  by 
contract  and  succession  by  law,  and  the  use 
of  the  word  "legal"  clearly  indicates  that  the 
latter  kind  of  succession  is  referred  to  In 
the  above  quotation.  23  Am.  &  Eng.  Enc 
Law  (2d  Ed.)  101;  Stacy  ▼.  Thrasher,  6  How. 
44,  00,  12  L.  Ed.  337.  Where  a  person  takes 
a  second  deed  of  trust  on  property,  there  is 
privity  by  contract  between  him  and  the 
debtor,  but  not  privity  by  virtue  of  law  by 
descent  Lee  v.  Feamster  expressly  decides 
that  such  privity  by  contract  does  not  give 
the  right  to  plead  usury.  That  decision  is 
based  upon  the  Virginia  decisiona  Spengler 
V.  Snapp,  5  Leigh,  478;  Crenshaw's  Adm'r 
▼.  Clark,  Id.  68.  It  is  approved  and  followed 
in  Smith  V.  McMillan,  46  W.  Ya.  577,  33  S. 
B.  283.  There  is  an  expression  of  opinion, 
but  not  a  decision,  to  the  contrary,  in  Snyder 
▼.  Construction  Co.,  62  W.  Va.  666,  44  S.  B. 
260— the  result  x>f  a  misinterpretation  of  Lee 
V.  Feamster.  The  point  did  not  necessarily 
arise  in  that  case,  and  the  decision  turned 
wholly  upon  other  grounds.  Hence  the  ex- 
pression of  opinion  is  obiter,  but  it  Is  here 
disapproved,  lest  it  might  mislead. 

In  27  Am.  &  EIng.  Enc  Law,  052,  what 
purports  to  be  the  rule  supported  by  the 
weight  of  authority  is  stated  as  follows: 
•Tlie  grantee  of  the  mortgagor's  equity  of  re- 
demption, merely,  pays  therefor  only  what 
the  equily  is  supposed  to  be  worth,  on  the 
basis  that  the  mortgage  is  valid;  and,  if  he 
were  to  be  allowed  to  defeat  it  for  usury  be- 
tween the  mortgagor  and  mortgagee,  he 
would  thereby  acquire  a  much  more  valuable 
estate  than  he  bargained  f<»r.  The  rule,  ac- 
cordingly, is  that  such  purchaser  must  abide 
by  his  contract  and  submit  to  the  enforce- 
ment of  the  mortgage.  This  rule  applies  with 
additional  force  in  cases  where  the  purchaser 
takes  his  deed  expressly  subject  to  the  mort- 
gage, and  deducts  the  amount  thereof  from 
the  agreed  purchase  price.  It  also  applies 
with  even  greater  force  in  cases  where  the 
deed  contains  an  'assumption  clause,'  where- 
by the  purchaser  covenants  and  agrees  to 
pay  the  mortgage,  as  a  part  of  the  purchase 
price.** 

But  the  general  rule  ];n:ohibiting  a  stranger 
to  the  usurious  contract  from  availing  him- 
self of  the  defense  of  usury  Is  subject  to  the 
qualification  that  he  may  plead  it  for  the  ben- 
efit of  the  original  debtar,  or  perhaps  with 
hJB  consent    B^dan  r.  Sedgwick,  44  N.  Y. 


626;  Stayton  v.  Riddle,  ll4  Pa.  464,  7  Atl. 
72.  The  reason  generally  given  for  holding 
the  plea  of  usury  to  be  a  personal  right  of 
the  debtor's  is  that  he  may  prefer  not  to  set 
it  up,  because  of  a  desire  to  avoid  litigation, 
or  of  his  pride  of  character,  or  of  his  con- 
scientious sense  of  Justice.  Tyler,  Us.  403. 
Of  course,  this  reason  falls  when  the  debtor 
gives  his  consent  and  the  rule  goes  down 
with  it  Thus,  in  Nebraska,  where  the  de- 
fense is  held  to  be  strictly  personal  to  the 
debtor,  a  purchaser  of  an  equity  of  redemp- 
tion was  allowed  the  benefit  of  it  in  a  suit  to 
foreclose  a  mortgage,  in  which  the  mortgagor 
was  made  a  defendant,  and  set  up  the  charge 
of  usury  in  the  debt  Male  v.  Wink,  61  Neb. 
748,  86  N.  W.  472.  A  similar  case  is  that  of 
Faison  v.  Orandy,  128  N.  C.  438,  38  S.  E.  897, 
83  Am.  St  Rep.  693.  This  decision  also  is 
by  a  court  which  rigidly  restricts  the  defense 
to  the  debtor.  In  Building  Association  v. 
Walker,  59  Neb.  456,  81  N.  W.  308,  and  Build- 
ing Association  v.  Bilan,  59  Neb.  458,  81  N. 
W.  ^08,  and  Building  Association  v.  Sellars, 
19  Tex.  Civ.  App.  201,  46  S.  W.  370,  the  same 
proposition  is  substantially  asserted  and  ap- 
plied. 

Here  Mrs.  Lawrence,  the  original  debtor,  as 
well  as  Mrs.  Harper,  filed  a  separate  answer, 
which,  to  say  the  least,  gives  consent  to  the 
claim  of  the  plalntiir.  At  the  hearing  they 
filed  a  joint  and  separate  answer  in  the  na- 
ture of  an  amended  and  supplemental  an- 
swer, averring  an  assignment  of  the  usury  in 
the  debt  to  the  plaintiff,  and  praying  that  it 
be  expunged  from  the  debt  and  decreed  to 
him.  This,  under  the  principles  above  refer- 
red to,  undoubtedly  gave  him  the  right  to 
have  the  usury  eliminated  from  the  ^bt. 
By  this,  Mrs.  Lawrence,  the  original  debtor, 
was  benefited,  for,  in  the  event  of  a  deficien- 
cy, she  would  have  been  liable  to  the  building 
association  for  the  balance  due.  Male  v. 
Wink,  61  Neb.  748.  86  N.  W.  472. 

The  plaintiff  liad  a  clear  right  to  an  adju- 
dication that  the  debt  was  fully  paid,  and  to 
a  release  of  the  deed  of  trust  In  addition  to 
this,  the  court  gave  him  a  decree  for  the  ex- 
cess, as  usurious  interest  paid.  In  Moore  v. 
Johnson,  34  W.  Va.  672,  12  S.  E.  918.  this 
court  divided  equally  on  the  question  wheth- 
er, after  an  usurious  debt  has  been  fully  paid, 
the  excess  paid  above  the  principal  sum  and 
legal  interest  thereon  can  be  recovered.  That 
is  the  only  case  in  which  the  question  has 
been  presented  to  this  court  since  the  Code  of 
1868,  which  contained  substantially  the  pres- 
ent statute  governing  interest  and  usury, 
went  into  effect  In  Davis  v.  Demming,  12 
W.  Va.  246,  it  was  expressly  decided  that 
usurious  interest  paid  could  be  recovered  in  a 
court  of  equity,  and  that  the  measure  of  re- 
lief in  such  case  was  the  excess  paid  above 
the  principal  and  legal  Interest,  with  interest 
on  such  excess  from  the  time  of  its  payment 
The  usurious  interest  sued  for  in  that  case, 
however,  was  paid  when  the  statute  as  found 
in  the  Code  of  1860,  c  141,  was  in  force,  the 
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eighth  section  of*  which  expressly  proTlded 
that  such  Interest  might  be  recovered  In  a 
suit  brought  within  one  year  from  the  date 
of  the  payment  th^eof.  Radical  changes 
were  made  in  the  statute  by  the  revision  of 
1868.  Prior  thereto,  usury  in  a  contract  for- 
feited both  principal  and  Interest.  If  the  de- 
fendant sustained  his  plea  of  usury,  the 
plaintiir  recovered  nothing.  If  a  borrower  ex- 
hibited a  bin  in  equity  against  the  lender  .to 
purge  the  debt  of  usury,  the  lender  was  per- 
mitted to  recover  only  his  principal,  without 
Interest,  and  was  compelled  to  pay  the  cost 
of  the  suit  Under  the  Code  of  1868»  c.  96» 
and  the  present  statute,  the  defendant  in  an 
action  at  law  can  only  have  relief  from  the 
excess  above  the  principal  and  legal  interest, 
and  the  right  to  credit  as  payments  on  the 
debt  any  sums  paid  by  him  as  usurious  in- 
terest If  a  borrower  exhibits  his  bill  against 
the  lender  for  the  purpose  of  expunging  the 
usury,  the  lender  Is  permitted  to  recover  the 
principal  and  legal  interest,  but  no  costs. 
Section  8  of  chapter  141  of  the  Code  of  1860, 
giving  a  right  of  action  for  the  recovery  of 
usury  paid  within  one  year,  was  omitted  from 
the  Code  of  1868.  The  present  statute,  in- 
stead of  declaring  all  contracts  for  the  loan 
or  forbearance  of  money  or  other  thing  at  a 
greater  rate  than  6  pier  cent  shall  be  void,  as 
did  section  6  of  chapter  141  of  the  Code  of 
1860,  says  they  shall  be  void  as  to  any  excess 
of  Interest  agreed  to  be  paid  above  that  rate, 
and  no  further.  Whether  the  Legislature,  In 
relieving  the  money  lender  from  the  harsh- 
ness of  the  former  Jaw,  and  omitting  the  sec- 
tion giving  the  right  to  recover  back  usurious 
interest  paid,  after  final  settlement  and  pay- 
ment of  the  debt,  intended  that  thereafter 
there  should  be  no  such  recovery,  and,  if  so, 
whether,  construing  the  statute  accc^dlng  to 
the  rules  laid  down  by  the  courts,  it  express- 
ed and  recorded  that  intention,  are  the  ques^ 
tlons  presented.  The  only  plausible  argu- 
ment seems  to  be  that  the  statutory  provi- 
sions on  the  subjects  of  interest  and  usury  in 
the  Code  of  1860  constituted  all  the  substan- 
tive law  on  those  subjects,  and  were  Intended 
to  cover  them  fully,  displacing  the  common 
law  and  all  prior  statutes,  and  that  the  cut- 
ting out  of  section  8,  giving  the  right  of  re- 
covery, and  amending  other  sections,  was  but 
a  revision  of  the  statutory  provisions  cover- 
ing the  subjects,  which  negatived  any  Intent 
to  revive  the  common-law  right  of  action  for 
the  recovery  of  usury.  But  the  Court  of  Ap- 
peals of  Virginia,  in  Moseley  v.  Brown^  76 
Va.  419,  passing  upon  almost  the  exact  ques- 
tion, held  the  contrary.  Burkes,  J.,  speaking 
for  the  court,  said:  "The  same  act  [Acts  1874, 
p.  134,  c.  122]  repeals  section  10,  c.  137,  Code 
1873.  That  section  [10]  gave  to  the  person 
paying  the  right  to  recov^  the  excess  b^ond 
lawful  Interest  paid  in  any  case.  It  is  ar- 
gued from  the  repeal  of  this  section,  and  the 
altered  phraseology  of  section  5,  that  the  in- 
tention of  the  Legislature  was  to  take  away 
all  remedy  for  the  restitution  of  usurious 


interest  after  payment.  We  do  not  think  this 
is  a  Just  Inference.  In  1849,  when  the  section 
had  its  origin,  the  borrower,  as  before  stated, 
had  his  remedy  at  common  law;  and  the  ob- 
ject of  the  statute,  as  it  seems  to  us,  was  to 
limit  the  enforcement  of  the  remedy  to  one 
year,  and  also  allow  a  recovery  against  the 
party  with  whom  the  contract  was  made,  or 
to  whom  the  assurance  was  given,  although 
the  payment  of  the  usurious  excess  had  been 
made  to  his  indorsee  or  assignee.  See  note, 
Report  of  Revisers,  714.  The  effect;  there- 
fore, of  the  repeal  of  the  section,  was  to  com- 
pletely restore  the  common-law  remedy,  as 
between  the  borrower  and  lender,  unless  the 
Inference  of  the  intent  thus  to  restore  is  re- 
pelled by  the  change  in  the  language  in  sec- 
tion 5." 

The  section  repealed  was  declaratory  of 
the  common  law.  Where  a  statute  repeals 
the  common  law,  and  is  then  Itself  repealed, 
the  common  law  is  revived;  and  the  author^ 
ities  say  that,  if  a  statute  that  Is  declaratory 
of  the  common  law  Is  repealed,  the  common 
law  more  clearly  remains  in  force,  for  the 
reason  that  the  statute  is  an  affirmance  of  it 
"That  a  common-law  qualification  may  have 
once  been  prescribed  by  the  statute,  also, 
which  has  been  repealed,  does  not  destroy  the 
common-law  quallficationa.  Such  a  statute 
would  be  only  in  affirmance  of  the  common 
law.  But  if  it  were  repugnant  thereto,  the 
repeal  of  It  would,  of  coiu^e,  restore  the  com- 
mon law."  Moncure,  J.,  in  Booth  v.  Common- 
wealth, 16  Grat  519.  That  case  further  de- 
cides that  the  Virginia  statute  correspond- 
ing to  section  10  of  chapter  13  of  our  Oode 
of  1889,  saying  that,  when  a  law  which  has 
repealed  another  is  itself  repealed,  the  for- 
mer shall  not  be  revived  without  express 
words  for  the  purpose,  applies  only  to  the 
statute  law,  and  does  not  affect  the  common 
law.  On  the  subject  of  revival  of  common 
law,  see,  also.  Insurance  C6.  v.  Barley's 
Adm'r,  16  Qrat  363;  Nickels  t.  Kane's  Adm*r, 
82  Va.  312;  Rose  v.  Brown,  11  W.  Va.  122, 
142.  State  v.  Mines,  38  W.  Va.  125,  18  S.  B. 
470— holding  that  section  10  of  chapter  13  of 
the  Oode  of  1899  does  not  apply  to  a  statute 
repealing  the  common  law,  but  only  to  a 
statute  repealing  statutes.  Where  the  ccMn- 
mon  law  on  a  given  subject  has  not  be^i  ex- 
pressly repealed  or  displaced  or  altered  by 
any  statute,  it  remains  in  force.  Mathew- 
son  ▼.  Phoenix  Iron  Foundry  <C.  0.)  20  Fed. 
281,  and  authorities  above  dted.  Nothing  in 
our  statute  laws  negatives  the  common-law 
right  of  action  to  recover  back  unlawful  in- 
terest paid.    Hence  it  clearly  exists. 

That  there  is  a  right  of  action  by  the  com- 
mon law  for  usury  paid  admits  of  no  doubt. 
It  has  long  been  considered,  in  law,  that  tn 
usurious  transactions  the  borrower  acts  some- 
what under  duress;  that  he  Is  not  altogether 
a  free  agent  in  the  business;  in  the  language 
of  some  of  the  books,  that  he  is  the  slave  of 
the  lender.  We  quote  from  the  opinion  of 
Judge  Strong  in  Philanthropic  Building  As- 
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■odatlon  v.  McKnlgbt,  85  Pa.  472:  rrhat 
tbe  payment  of  usurious  interest  is  not  a 
voluntary  payment  in  any  such  sense  as  to 
entitle  the  receiver  to  retain  the  sum  paid 
above  legal  interest  Is  too  well  settled  to 
admit  of  doubt  The  money  is  paid  under 
the  constraint  of  a  f<»nnal,  though  Illegal, 
contract  That  contract  itself  was  obtained 
by  oppression,  by  taking  advantage  of  the 
necessities  of  the  borrower,  and,  of  conse- 
quence, so  was  the  usurious  interest  paid 
under  it  The  early  disposition  of  the  Eng- 
lish courts  was  to  deny  the  right  of  a  party 
paying  such  interest  to  recover  back  any 
portion  of  the  money  paid,  for  the  reason 
that  both  parties  were  deemed  to  be  in  pari 
delicto,  so  that  the  maxim,  Tolentl  non  fit  in- 
juria,' would  apply.  1  Salk.  22.  The  author- 
ity of  this  decision,  however,  was  soon  ques- 
tioned. Lord  Mansfield  denied  that  the  case 
had  been  declared  a  thousand  times.  *  Cow- 
per,  199.  At  a  late  date,  distinction  was  tak- 
en between  transactions  under  statutes  en- 
acted on  'grounds  of  general  policy .  where 
each  party  violating  the  law  is  held  to  be 
in  equal  fault,  and  transactions  under  the 
usury  laws,  enacted  to  protect  weak  and 
needy  men  from  being  defrauded  and  op- 
pressed. To  the  latter  the  law  does  afford 
relief.  It  regards  the  lender  on  usury  as  an 
oppressor,  and  the  borrower  as  the  injured 
and  oppressed.  Browning  v.  Morris,  Cowp. 
790;  Brlggs  v.  Thompson,  20  Johns.  29^; 
Thomas  v.  Shoemaker,  6  Watts  &  S.  183. 
And  in  none  of  the  cases  do  we  discover  that 
any  other  evidence  of  duress  or  oppression 
has  been  held  to  be  necessary,  than  such  as 
Is  involved  in  the  act  Itself  of  taking  the 
money  under  the  usurious  contract  The 
principle  of  the  statutes  of  usury  seems  to 
be  that  the  lender  is  the  wrongdoer,  and  that 
the  borrower  is  bis  victim."  Mosel^  v. 
Brown,  76  Va.  419.  425. 

The  present  Virginia  statute  prescribing 
the  rate  of  Interest  does  not  make  the  con- 
tract void  in  express  terms,  as  does  section 
5  of  chapter  96  of  our  Code  of  1899.  It  says 
all  contracts  and  assurances  for  the  loan  or 
forbearance  of  money  or  other  thing  at  a 
greater  rate  of  interest  than  6  per  cent 
"shall  be  deemed  to  be  for  an  Illegal  con- 
tideration  as  to  the  excess  beyond  the  prin- 
cipal amount  loaned  or  forborne."  Code  Va. 
1887,  §  2818.  Our  statute  says  they  "shall 
be  void  as  to  any  excess  of  interest  agreed 
to  be  paid  above  that  rate  and  no  further." 
Under  many  of  the  decisions,  the  Virginia, 
statute  would  be  construed  as  giving  no  right 
of  recovery,  because  it  does  not  make  the 
contract  void  to  any  extent,  but  only  unen- 
forceable, in  consequence  of  which  the  usur- 
er does  not  take  that  which  is  forbidden  by 
law.  But  our  statute  declares  the  contract 
void  as  to  the  excess^  and  statutes  which  do 
that  are  generally  construed  as  prohibiting 
the  taking  of  the  excess,  and  thereby  laying 
the  ground  tor  an  action  to  recover  It  back. 
The  difference  seems  to  be  material,  for  the 


revisers  of  1849,  in  their  report,  recommend- 
ed that  the  statute  be  made  to  declare  that 
the  contract,  as  to  the  excess,  should  be 
deemed  to  be  for  an  illegal  consideration, 
and  not  void;  giving  their  reason  for  it  as 
follows:  "It  will  be  perceived  that  by  the 
present  chapter  we  propose,  in  accordance 
with  the  Bnglish  statute  of  5  &  6  Will.  IV,  c. 
41,  §  1,  instead  of  making  the  contract  void, 
to  declare  that  it  shall,  as  to  the  excess,  be 
deemed  to  be  for  an  Illegal  consideration. 
If  an  illegal  contract  be  executed  or  per- 
formed, and  both  parties  are  in  pari  delicto, 
the  general  rule  is  that  no  action  lies  to  re- 
cover back  money  paid  under  it  Obitty  on 
Contracts,  499.  By  the  section  to  which  this 
note  is  appended,  we  propose  to  allow  a  re- 
covery back."  The  note  was  appended  to  a 
different  section  expressly  giving  a  right  of 
action  for  the  excess,  without  which,  in  the 
opinion  of  the  revisenw  no  recovery  could  be 
had  if  the  contract,  as  to  the  excess,  was  one 
standing  on  an  illegal  consideration. 

It  is  urged  that  the  contract  is  not  usu- 
rious, but  that  position  is  untenable.  The 
deed  of  trust  recites  that  the  bond  to  secure 
the  payment  of  which  it  was  executed  is 
"conditioned  for  the  payment  of  Interest  on 
said  loan  in  gold  at  the  rate  of  six  per  cent, 
per  annum,  payable  in  equal  monthly  install- 
ments, in  advance,  on  the  last  Saturday  of 
each  and  every  month  hereafter;  and  in  like 
manner  and  at  like  times,  a  certain  monthly 
premium  and  certain  monthly  dues  on  cer- 
tain shares  of  stock  of  said  company  now 
owned  by  the  above  bounden  until  said  stock 
becomes  fully  paid  and  of  the  value  of  one 
hundred  dollars  per  share  as  prescribed  by 
said  Articles  of  Association."  The  bond  it- 
self exhibited  with  the  answer  of  the  building 
association  says  the  loan  was  made  on  five 
shares  of  the  stock,  and  the  dues  on  the  oth- 
eac  five  shares  represent  the  premium,  and 
that  "the  said  interest,  dues  and  premiums, 
amounting  in  the  aggregate  to  the  sum  of 
Bright  and  *Vaoo  Dollars*  per  month,  which 
said  last-named  sum  shall  be  payable  on  the 
last  Saturday  of  each  and  every  month,  un- 
til the  maturity  of  the  shares  of  the  stock  of 
tl^e  said  Company,  subscribed  for  by  said 
obligor,  and  in  accordance  with  the  By-laws 
of  said  Company."  It  is  shown  that  the  pre- 
mium was  to  be  paid  for  an  indefinite  period 
of  time,  and,  under  the  principles  announced 
in  ITloyd  v.  Loan  &  Investment  Co.,  49  W. 
Va.  827,  88  &  B.  663,  Gray  v.  Building  As- 
sociation, 48  W.  Va.  164,  87  8.  E.  533,  M  L. 
B.  A.  217,  and  other  recent  West  Virginia 
cases,  this  makes  the  contract  usurious.  It 
is  useless  to  repeat  the  reasoning  of  these 
cases.  Hence  they  are  merely  referred  to 
here.  It  is  insisted,  however,  that  the  by- 
laws of  the  association  show  that  the  pre- 
mium is  a  fixed  and  definite  premium,  pay- 
able in  installments.  If  the  by-laws  found  in 
the  record  were  those  under  which  the  con- 
tract was  made,  this  position  might  possi- 
bly be  sustained,  but  they  are  not     The 
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secretary  of  the  association,  whose  deposi- 
tion was  taken,  admitted  this  on  cross-ex- 
amination. He  stated  that  the  by-laws  had 
been  changed  by  amendment  October  24, 
1805,  and  that  the  copy  filed  with  the  an- 
swer as  an  exhibit  is  a  copy  of  the  by-laws 
as  they  stood  after  this  amendment  was 
made.  The  loan  was  made  on  the  13th  day 
of  February,  1894,  one  year  and  eight  months 
before  the  by-laws  were  changed  so  as  to 
read  as  they  now  do  in  this  record.  As  they 
are  not  the  by-laws  under  which  the  loan 
was  made,  we  are  without  eyidence  of  the 
character  of  the  by-laws  under  which  it  was 
made.  On  that  question  the  record  is  silent, 
and  the  only  eyidence  concerning  the  na- 
ture of  the  premium  is  found  in  the  deed  of 
trust  and  the  contract;  and  the  provisions 
respecting  it  found  there  clearly  indicate  that 
the  premium  was  a  fixed  sum,  to  be  paid 
monthly  for  an  indefinite  period  of  time, 
namely,  until  the  stock  should  mature. 

For  the  reasons  given,  the  decree  com- 
plained of  is  affirmed. 


(m  Oa.  090) 
SOUTHERN  RT.  CO.  ▼.  PARRAMORHL 

(Supreme  Court  of  Georgia.     March  4,  1904.) 

CARRIERS— FREIGHT  SHIPMBNT— ACTION  FOR 
DAMAOBS-PLBADINO. 

1.  A  plaintiff  cannot  declare  upon  a  special 
contract  with  a  carrier,  and  then,  by  amend- 
ment, claim  that  he  is  not  bound  by  the  terms 
of  such  special  contract,  and  add  a  new  and  dis- 
cluct  cause  of  action. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  P.  J.  Parramore  against  the 
Southern  Railway  Company.  Judgment  for 
plalntm,  and  defendant  brings  error.  Re- 
versed. 

Dorsey,  Brewster  &  Howell,  Sanders  Mc- 
Daniel,  and  J.  D.  Bradwell,  for  plaintiff  in 
error.  J.  Howell  Green  and  Green  &  Preston, 
for  defendant  in  orror. 

TURNER,  J.  P.  J.  Parramore  brought  a 
suit  against  the  Southern  Railway  Company, 
alleging  that  on  a  certain  dMy  he  ''entered 
into  a  contract  with  said  railway  company, 
whereby  it  was  to  transport  for  petitioner 
five  horses  and  four  mules  from  Gainesville, 
Georgia,  to  Sandford,  Florida,  under  the 
terms  and  conditions  set  out  in  said  con- 
tract,'* a  copy  of  which  was  attached  to  his 
petition  as  an  exhibit  He  further  alleged 
that  while  the  stock  was  in  transit,  and  while 
in  the  yards  of  the  company  at  Atlanta,  the 
door  of  the  car  in  which  the  stock  was  ship- 
ped came  open,  and  one  of  the  horses  fell 
from  the  car,  falling  between  it  and  a  plat- 
form near  which  the  car  was  standing,  and 
receiving  juries  from  which  it  died.  The 
plaintiff  charged  that  these  injuries  to  the 
horse  were  "due  to  the  negligence  of  said 
railroad  company,  in  that  the  car  in  which 


said  horses  were  shipped  was  defectire^  the 
door  to  said  car  not  being  KV'urely  fastened, 
there  not  being  sufficient  fastenings  upon  the 
same."  The  value  of  the  horse  was  averred, 
and  the  plaintiff  also  alleged  that  by  mistake 
of  the  agent  of  the  company  who  made  out 
said  contract  of  shipment  the  initials  of  pUiin- 
tiff's  name  were  transposed,  but  that  he  was 
"the  party  to  whom  said  live  stock  was  ship- 
ped, was  the  owner  of  the  same,  and  the 
party  with  whom  said  railroad  company 
dealt  and  that  said  transposition  of  initials 
was  a  mere  clerical  error."  He  accordingly 
prayed  that  this  error  be  corrected,  and  that 
the  contract  declared  on  should  be  In  this 
respect  reformed.  He  also  prayed  that  he 
might  recover  of  the  defendant  company  the 
alleged  value  of  the  horse,  $200. 

The  exhibit  annexed  to  the  petition  pnr- 
ported  to  be  a  "live  stock  contract"  between 
the  Southern  Railway  Company  and  its  con- 
necting carriers,  as  parties  of  the  first  part 
and  "J.  P.  Parramore,  party  of  the  second 
part."  It  recited  that  the  company  had  re- 
ceived the  live  stock  to  be  transported  In 
accordance  with  the  terms  of  the  agieem^it 
therein  set  out,  and  to  be  delivered  to  the 
consignee  at  Sandford,  Fla.  This  paper  fur- 
ther recited  that  in  consideration  of  a  re- 
duced rate  of  freight,  therein  named,  the 
party  of  the  second  part  covenanted  and 
agreed  that  he  had  examined  and  found  in 
good  order  and  condition  the  car  provided 
by  the  company  for  the  transportation  of  said 
live  stock,  and  had  accepted  the  same,  and 
agreed  that  it  was  suitable  and  sufficient  for 
said  purpose.  There  were  various  other  stip- 
ulations and  conditions  set  forth  as  consti- 
tuting part  of  the  agreement  but  it  Is  not 
essential,  for  the  purposes  of  this  opinion, 
that  they  should  be  set  out  at  length.  The 
original  contract  was,  if  the  alleged  copy  of 
it  be  correct,  signed  in  the  presence  of  two 
witnesses  by  "W.  A.  Ramson,  Ageat  for  the 
Company,"  and  by  ''J.  H.  Martin,"  his  sig- 
nature appearing  in  the  space  provided  for 
that  of  the  shipper,  with  no  indication  aa  to 
the  capacity  in  which  he  signed. 

The  defendant  demurred  to  the  petition  on 
the  ground  that  the  facts  therehi  set  forth 
and  the  exhibit  attached  thereto  disclosed 
the  making  of  a  contract  under  the  terms 
of  which  the  company  was  not  liable  for  the 
damages  claimed.  The  court  passed  an  ord^ 
reciting  that  the  demurrer  was  "sustained* 
with  leave  to  plaintiff  to  amend  in  ten  days.** 
Within  the  time  limited  the  plaintiff  offered 
an  amendment  the  material  allegations  of 
which  were,  after  certain  portions  of  it  had 
been  eliminated  by  order  of  the  court  sub- 
stantially as  follows:  The  "contract  set  out 
in  plaintiff's  original  petition  is  nothing  more 
than  the  bill  of  lading"  issued  by  the  com- 
pany, and,  "as  the  same  was  not  signed  by 
the  plaintiff,  or  by  any  one  authorized  by 
him  to  sign  it  for  him,"  none  of  the  "atate^ 
ments  in  said  bill  of  lading  in  favor  of  th» 
defendant  [could]   be  invoked  by  said  de- 
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fendant**  The  recital  In  the  bin  of  lading 
to  the  effect  that  the  shipper  had  examined 
the  car  and  found  it  in  good  ccmdltion  and 
suitable  for  the  transportation  of  the  stock, 
was  "not  true,  but,  on  the  contrary,  the  car 
In  which  said  live  stock  was  shipped  was  In 
bad  condition  at  the  time  that  said  live  stock 
were  ioaded  upon  It  In  GainesYllle,  and  at 
the  time  It  was  started  from  Gainesville  with 
said  live  stock  In  It  the  defects"  set  forth 
In  plalntlfTs  original  petition  then  existing; 
and  that,  "In  addition  to  the  freight  named  In 
aaid  bill  of  lading,  plaintiff  paid  said  defend- 
ant company  the  local  rate  on  said  live  stock 
from  GainesTllle  to  Atlanta,  which  was  by 
mistake  omitted  from  said  bill  of  lading, 
though  collected  from  plaintiff  by  said  rail- 
road company,  wherefore  plaintiff  prays  that 
said  bUl  of  lading  be  further  reformed  by 
Inserting  said  local  freight"  To  the  allow- 
ance of  this  amendment  the  defendant  ob- 
jected on  the  grounds  (1)  that  the  plaintiff 
thereby  sought  to  introduce  a  new,  addition- 
al, and  Independent  cause  of  action,  and  (2) 
that  the  effect  of  such  amendment.  If  allow- 
ed, would  be  to  convert  a  suit  upon  con- 
tract Into  a  suit  In  tort.  These  objections^ 
which  the  defendant  urged  by  way  of  de- 
murrer to  the  proposed  amendment,  were 
overruled  by  the  court,  and  the  defendant 
excepted.  In  the  original  petition  the  plain- 
tiff declared  upon  a  conti-act,  a  copy  of  which 
he  attached  as  an  exhibit  The  original  of 
this  document  appears  to  have  been  a  spe- 
cial contract  of  shipment  containing  the  pix>- 
vlslons  and  stipulations  hereinbefore  recited. 
The  amendment  proposed  by  the  plaintiff  dis- 
closed a  plain  effort  on  his  part  to  repudiate 
the  special  contract  and  entirely  change  the 
character  of  the  action.  It  Is  true  that  the 
contract  was  signed  by  J.  H.  Martin,  Instead 
of  by  the  plaintiff,  Parramore;  but  the  lat- 
ter apparently  accepted  the  reduced  rate  of 
freight  and  other  benefits  under  It,  and  rati- 
fied and  adopted  It  by  suing  upon  It  It 
might  be  presumed  that  Martin  had  authority 
from  the  plaintiff  to  make  the  contract  In 
his  behalf  from  the  maimer  In  which  he  de- 
clared upon  It  In  his  original  petition;  but; 
according  to  a  well-considered  opinion  of  this 
court,  It  is  not  necessary  to  assume  that 
Martin  had  express  authority  from  the  plain- 
tiff to  enter  Into  a  special  contract  whereby 
the  defendant  company  limited  the  liability 
which  would  otherwise  rest  upon  It  as  a  com- 
mon carrier.  Central  Ry.  Oo.  v.  James,  117 
Ga.  882,  836,  45  S.  B.  223.  In  that  case  It 
did  not  appear  that  the  person  who  signed 
the  contract  disclosed  to  the  company  the 
name  of  his  principal,  as  was  done  in  this 
case.  Yet  in  discussing  this  feature  of  the 
case  the  chief  justice  said  (page  834,  117  Ga., 
and  page  224,  45  S.  E.):  "Of  course,  where 
the  owner  of  goods  does  not  attend  to  their 
shipment  In  person,  but  procures  another  to 
act  In  his  behalf,  who  does  so  without  dls^ 
closing  the  name  of  his  principal,  the  latter 
Is  bound  by  the  terms  of  the  contract  which 


his  agent  makes  with  the  carrier  to  the  same 
extent  as  though  the  contract  was  made  by 
the  principal  In  person.  Irrespective  of  the 
question  whether  the  agent  did  or  did  not  go 
outside  <tf  the  authority  with  which  he  was 
vested.  This  Is  true  for  the  all-sufficient  rea- 
son that  the  principal  cannot  take  advan- 
tage of  the  contract  made  In  his  behalf  with- 
out fully  ratifying  the  act  of  his  agent  and 
becoming  bound  thereby.'*  We  therefore 
think  the  amendment  offered  by  the  plaintiff 
In  the  present  case  was  not  allowable  for  the 
reason  that  he  thereby  sought  to  repudiate 
the  contract  upon  which,  In  his  original  peti- 
tion, he  based  his  cause  of  action,  and  to 
substitute  therefor  an  entirely  new  and  dis- 
tinct cause  of  action. 

Judgment  reversed.  All  the  Justices  con- 
corrlng,  except  SIMMONS,  CL  J.,  absent  on 
account  of  sickness. 


(119  Oa.  687) 
BOWEN  v.  WYBTH. 
(Supreme  Court  of  Georgia.     March  4,  1901.) 

ORDERS-VACATING— DISCRBTION    OF    COURT— 
REVIEW. 

1.  Courts  of  record  retain  full  control  over  or- 
ders and  judgments  during  the  term  at  which 
they  were  made,  and,  in  the  exercise  of  a  sound 
discretion,  may  revise  or  vacate  the  same. 

2.  Such  discretion  will  not  be  controlled  unless 
manifestly  abused. 

3.  Where  a  general  demurrer  was  sustained, 
and  the  plaintiff  during  the  same  term  moved  to 
reinstate,  offerinij^  to  «mend  so  as  to  cure  the 
alleged  defects  in  the  original  petition,  this 
court  will  not  interfere  with  the  judgment  refus- 
ing to  permit  the  reinstatement. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  C.  H.  Bowen  against  T.  B. 
Wyeth.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Bowen  sued  Wyeth  for  $000,  alleged  to  be 
due  as  salary  and  commissions  for  the  sale 
of  machines*  The  petition  contained  an  al- 
legation "that  said  defendant  Is  the  general 
agent  of  the  American  Arithmometer  Com- 
pany" for  the  South  Atlantic  states,  and  that 
"said  defendant,  as  general  agent  of  said 
company,  employed  petitioner  to  sell  said 
machines*'  on  the  terms  stated  in  the  peti- 
tion. The  defendant  demurred  generally 
and  specially.  The  bill  of  exceptions  recites 
that  after  argument  on  the  demurrer  the 
judge  stated  he  would  render  a  decision  lat- 
er, and  give  the  plaintiff  10  days  In  which 
to  amend.  If,  In  the  opinion  of  the  court,  the 
petition  was  amendable,  and  the  demurrer 
was  sustained.  On  May  10th  the  c6urt  sus- 
tained the  general  demurrer.  On  May  11, 
1903,  the  plaintiff  moved  that  the  defend- 
ant be  required  to  show  cause  why  the  case 
should  not  be  reinstated,  and  the  petitioner 
be  allowed  to  amend  the  petition  by  striking 
out  the  allegation  that  Wyeth  made  the  con- 
tract as  general  agent,  and  such  other 
amendments  as  the  petitioner  may  offer,  and 
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the  court  may  think  proper.  To  the  peti- 
tion were  attached  the  proposed  amend- 
ments. The  motion  came  on  to  be  heard 
May  22d  at  chambers.  The  court  refused 
to  allow  the  case  to  be  reinstated.  From  the 
bill  of  exceptions,  it  appears  that  the  demur- 
rer was  argued  in  term.  It  does  not  appear 
whether  court  had  adjourned  for  the  term 
on  the  day  the  motion  to  reinstate  was  made 
and  the  rule  nisi  granted. 

'  O.  E.  &  M.  O.  Horton  and  B.  Arnold,  for 
plaintiff  in  error.  V.  A.  Batchelor,  for  de- 
fendant in  error. 

FISH,  P.  1.  Oonrts  bare  full  control  oyer 
their  orders  and  Judgments  during  the  term 
at  which  they  were  rendered*  and,  in  the 
exercise  of  their  legal  discretion,  may  revise 
or  vacate  the  same.  But  such  motions  are 
addressed  to  the  legal  discretion  of  the  court, 
which  will  not  be  controlled  unless  abused. 
Aiken  v.  Wolfe,  76  6a.  816;  Holsenback  y. 
Martin,  28  Ga.  7S.  There  is  nothing  in  this 
case  to  take  it  out  of  the  ordinary  rule 
applicable  to  decisions  on  demurrer.  The 
plaintiff  had  the  right  to  except  to  the  Judg- 
ment sustaining  the  general  demurrer.  Aft- 
er It  was  decided  that  he  had  no  cause  of 
action,  he  had  no  right  to  amend,  nor  to  a 
reinstatement  of  the  case  in  order  to  permit 
him  to  amend. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  0.  J.,  absent  on 
account  of  sickness. 


(119  Ga.  668) 

GUTHRIE  y.  ATLANTIC  CX)AST  LINE 

R.  CO. 

(Supreme  Court  of  Georgia.     March  4,  1904.) 

CONTRACyr— ACTION  POR  BREACH— PBIVITT— 
PLAADINO. 

L  Where  rait  was  brought  against  two  rail- 
road compauies  for  damages  on  account  of  an 
alleged  breach  of  contract,  and  the  petition 
failed  to  show  any  privity  of  contract  between 
the  plaintiff  and  one  of  the  defendants,  a  de- 
murrer filed  by  it  was  properly  sustained. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Waycross;  1.  0. 
Reynolds,  Judge. 

Action  by  S.  BL  Guthrie  against  the  Atlan- 
tic Coast  Line  Bailroad  Company.  From  a 
Judgment  for  defendant,  plaintiff  brings  er- 
ror.   Affirmed. 

John  T.  Myers,  for.  plaintiff  in  error.  Kay, 
Bennet  &  Conyers  and  Simon  W.  Hitch,  for 
defendant  in  ^ror, 

CANDLER,  J.  The  plaintiff  brought  suit 
against  the  Savannah,  Florida  &  Western 
Railway  Company  and  the  Atlantic  Coast 
Line  Railroad  Company  for  alleged  breach  of 
a  contract,  a  copy  of  which  was  attached  to 
the  petition.  There  was  no  service  upon  or 
appearance  by  the  Savannah,  Florida  &  West- 
ern Railway  Company.  The  Atlantic  Coast 
Line  Railroad  Company  demurred  to  the  peti- 


tion both  generally  and  specially,  Its  demur- 
rer was  sustained,  and  the  plaintiff  excepted. 

The  contract  for  the  alleged  breach  of 
which  the  plaintiff  sued  was  made  between 
him  and  the  Savannah,  Florida  &  Western 
Railway  Company;  but  the  petition  alleged 
that  the  Atlantic  Coast  Line  Railroad  Com- 
pany, operating  the  line  of  railroad,  had  as- 
sumed, in  writing,  the  liabilities  of  the  Savan- 
nah, Florida  &  Western  Railway  Company, 
and  was  liable  on  the  contract  in  question. 
It  was  not  alleged  that  there  had  been  any 
merger  or  consolidation  of  the  two  companies, 
nor  is  there  anything  in  the  record  to  show 
any  privity  of  contract  between  the  plaintiff 
and  the  Atlantic  Coast  Line  Railroad  Com- 
pany. We  think,  therefore,  that  the  ruling 
in  the  case  of  Hawkins  v.  Central  B.  Co., 
118  Ga.  — ,  46  S.  B.  82,  Is  controlling,  and 
that  the  court  below  did  right  in  sustaining 
the  demurrer.  See,  also,  7  Am.  &  Eng.  Bnc 
L.  (2d  Ed.)  104. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  0.  J.*  absent  oa 
account  of  sickness. 


cm  Ga.  69<) 
GLOVER  T.  DIMMOOE  et  aL 
(Supreme  Ck>urt  of  Georgia.     March  4^  1904.) 
JUDOMBNT-SETTIKO  ASIDB-GROUNDS. 

1.  It  is  not  a  good  reason  to  set  aside  a  judg- 
ment that  the  party  against  whom  it  was  ren- 
dered was  prevented  from  attending  the  trial 
on  account  of  the  serious  illness  of  her  noother, 
and  that  the  counsel  retained  by  her  had,  prior 
to  the  rendition  of  the  judgment,  and  without 
notifying  her,  caused  their  names  to  be  erased 
from  the  docket,  and  stated  that  they  did  not 
represent  her;  it  not  appeaiina  that  she  had  dis- 
missed them  as  her  counsel,  that  she  made  any 
effort  to  haye  the  trial  postpohed.  or  that  she 
notified  any  one  connected  therewith  of  her  in- 
ability to  be  present  at  the  trial. 

2.  The  allegations  of  the  piaintifiTs  petition, 
eyen  if  true,  disclose  no  reason  for  setting  aside 
the  judgment  rendered  against  her,  and  the  de- 
murrer of  the  defendants  was  properly  sustain- 
ed. 

(^Ilabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  Laura  Glover  against  W.  R. 
Dimmock,  trustee,  and  others.  Judgment  for 
defendants^  and  plaintiff  brings  error.  Af- 
firmed. 

R.  O.  Lovett  and  W.  W.  Haden,  for  plain* 
tiff  in  error.  J.  H.  Porter,  for  defendants  in 
error. 

CANDLER,  J.  This  was  a  proceeding  In 
the  nature  of  an  equitable  petition  to  set 
aside  a  Judgment  A  demurrer  to  the  peti- 
tion was  sustained.  The  plaintiff,  in  lier 
bill  of  exceptions  to  this  court,  "for  cause 
of  error,  says  that  she  was  not  represented 
at  the  time  of  the  rendition  of  the  judgment 
sought  to  be  set  aside,  and  bad  a  yalld,  legal 
excuse  for  her  absence,  as  set  out  in  her  pe- 
tition made  to  set  aside  the  same.'*  On  ttils 
point  the  petition  alleges  that,  at  the  time 
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of  the  rendition  of  the  Judgment  against  her, 
the  petitioner  was  detained  at  home  on  ac- 
count of  the  serious  illness  of  her  mother, 
who  shortly  afterwards  died;  that  she  had 
employed  two  attorneys  to  represent  her; 
and  that  she  afterwards  learned  that  prior 
to  the  trial  of  the  case  hoth  of  her  attorneys 
caused  their  names  to  he  erased  from  the 
docket,  stating  that  they  no  longer  repre- 
sented her.  She  also  alleged  that  she  had 
no  notice  that  her  attorneys,  or  either  of 
them,  intended  to  abandon  her  cause,  and 
did  not  learn  of  it  until  long  after  the  trial 
at  which  the  Judgment  was  rendered. 

1.  We  are  clear  that  these  allegations  were 
not  sufficient  to  support  au  order  setting 
aside  the  Judgment  The  action  of  plaintiff's 
counsel  in  causing  their  names  to  be  erased 
from  the  docket,  and  stating  that  they  no 
longer  represented  her,  did  not,  ipso  facto, 
terminate  the  relation  of  attorney  and  client 
between  them  and  her.  ''An  attorney  can- 
not, alone  and  of  himself,  terminate  the  re- 
lation, to  the  injury  of  his  client,  although 
the  client  may  end  it  at  any  time,  without 
notice,  and  without  showing  any  cause 
therefor  -  S  Am.  &  Eng,  Bnc.  L.  (2d  Ed.) 
82S,  and  cases  cited  in  note.  It  is  not  made 
to  appear  that  the  plaintiff  made  any  effort 
to  notify  any  one  connected  with  the  case 
of  her  inability  to  be  present  at  the  trial,  or 
that  she  took  any  step<s  to  hsTc  the  case 
postponed  or  continued.  The  petition  sets 
up  a  good  cause  of  action  against  the  plain- 
tiff's attorneys  for  their  gross  negligence 
an'i  wanton  abandonment  of  her  Interests, 
but  it  shows  no  cause  for  setting  aside  the 
Judgment  already  rendered.  Phillips  v.  Ta- 
ber,  83  Ga.  565,  10  S.  E.  270. 

2.  The  case  in  which  the  Judgment  sought 
to  be  set  aside  was  rendered  arose  on  a  peti- 
tion for  injunction  filed  by  the  plaintiff  to 
restrain  the  sale  of  certain  land  imder  a 
power  of  sole  in  an  instrument  conveying 
the  land  to  the  defendants  as  security  for  a 
debt.  It  appears  from  the  petition  in  the 
present  case  that  the  petition  for  injunction 
"alleged  that  petitioner  was  not  indebted  to 
[the  defendants]  the  amount  for  which  said 
land  was  being  advertised;  that  there  was 
usury  in  the  contract  on  which  said  paper 
was  founded,  and  the  same  was  not  a  con- 
veyance of  title."  It  also  appears  that  the 
defendants  in  their  answer  denied  the  alle- 
gations of  usury,  but  averred  their  willing- 
ness tQ  take  a  Judgment  for  the  amount 
which  the  plaintiff  admitted  to  be  due.  They 
also  prayed  in  their  answer  for  a  Judgment 
for  a  special  lien  on  the  property  in  ques- 
tion, and  the  Judgment  sought  to  be  set  aside 
was  framed  on  this  answer.  It  does  not  ai>- 
pear  from  the  present  petition  that  in  the 
original  petition  for  injunction  there  was  any 
prayer  that  the  conveyance  be  set  aside  as 
void  for  usury.  Indeed,  it  is  presumable 
from  the  record  that,  if  the  plaintiff  had 
been  present  at  the  trial  and  represented  by 
attorneys,    no   different   result   could   have 


been  reached.  She  admitted  an  indebtedness 
for  a  part  of  the  sum  claimed  by  the  defend- 
ants, and  they,  in  their  turn,  while  denying 
usury,  agreed  to  take  what  she  admitted  to 
be  due.  In  the  absence  of  a  prayer  to  set 
aside  as  usurious  the  instrument,  be  it  deed 
or  mortgage,  which  gave  a  special  lien  on 
the  land,  it  is  difficult  to  understand  what 
effect  upon  her  rights  the  presence  or  ab- 
sence of  herself  or  her  counsel  could  have 
had. 

Judgment  affirmed.  All  the  Justices  con 
cur,  except  SIMMONS,  (X  J.,  absent  on  ae 
count  of  sickness. 

(lt»  Ga.  702) 
PERKINS  V.  OASTLBBERRY  et  al. 
(Supreme  Court  of  Georgia.     March  4,  1904.) 
EQUITY— REVIEW  OF  DECREE. 
1.  Under  the  uniform  procedm*e  act  of  1887 
(Laws  1887,  p.  tti),  the  superior  court,  on  the 
equity  side  of  it,  has  the  same  authority  dur- 
ing the  term  to  review  its  judgments  as  the 
courts  of  law  bad  prior  to  the  passage  of  that 
act 
(Syllahue  by  the  Court.) 

Brror  from  Superior  Court,  Fultot  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  John  Perkins  against  Z.  T.  Cas- 
tleberry  and  others.  Decree  for  plaintiff. 
From  an  order  granting  a  review  of  the  de- 
cree, and  directing  a  rehearing  to  the  excep- 
tions of  the  master,  plaintiff  brings  error. 
Affirmed. 

T.  C.  Battle  and  W.  I.  Hey  ward,  for  plain- 
tiff in  error.  J.  A.  AndertoU  and  Rosser  & 
Brandon,  for  defendants  in  error 

TURNER,  J.  This  was  a  suit  In  equity, 
which  went  to  a  master,  and  was  disposed 
of  by  the  Judge  below  on  the  master's  report 
and  exceptions  thereto.  The  questions  in- 
volved being  solely  questions  of  law,  there 
was  no  reference  of  the  matters  in  dispute  to 
a  Jury,  and  a  decree  was  made  by  the  trial 
Judge.  It  appearing  that  by  Inadvertence  he 
Included  in  the  decree  a  provision  not  au- 
thorized by  the  state  of  the  pleadings,  a  mo- 
tion was  made  by  one  of  the  defendants, 
during  the  term  at  which  the  decree  was 
rendered,  to  review  the  decree,  in  order  that 
it  might  be  corrected.  To  this  motion  the 
plaintiff  demurred  on  various  grounds,  the 
only  one  of  which  to  be  considered  being  as 
follows:  '*There  is  no  provision  in  the  Code 
and  laws  of  Georgia  that  provides  for  a  re- 
hearing in  an  equity  proceeding  where  said 
proceeding  has  been  terminated  by  a  final 
decree."  After  argument  upon  this  demur- 
rer, the  court  granted  the  prayer  of  the  de- 
fendant that  its  decree  be  reviewed,  and  pass- 
ed an  order  setting  aside  the  decree,  and 
directing  a  rehearing  on  the  exceptions  filed 
to  the  master's  report  To  this  order  the 
plaintiff  duly  excepted,  and  sued  out  a  writ 
of  error  to  this  court. 

It  has  always  been  held  that  courts  of 
law  can,  during  the  term  at  which  any  of 
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their  orders  or  Jndgments  are  rendered,  cor- 
rect or  modify  or  alter  such  orders  or  Judg- 
ments. This  practice  did  not  obtain  In  courts 
of  equity.  It  was  even  held  that  a  motion 
In  arrest  would  not  lie  against  a  final  decree 
In  equity.  Hughes  v.  Hughes,  72  Ga.  173. 
But  the  difference  In  matters  of  practice  ex- 
isting between  courts  of  law  and  of  equity 
was  effectually  obliterated  by  the  uniform 
procedure  act  of  1887  (Acts  1887,  p.  64).  The 
effect  of  this  act  has  been  stated  at  length 
In  prior  decisions  of  this  court  See  Manheim 
V.  aaflln,  81  Ga.  129,  134,  7  S.  B.  284;  De 
Lacy  y.  Hurst,  83  Ga.  223^  9  &  B.  1052; 
Regenstein  v.  Tyler,  84  Ga.  277,  10  S.  B.  719; 
Stapler  v.  Hardeman,  91  Ga.  127,  16  S.  B. 
657;  Georgia  Iron  CJo.  v.  Etowah  Iron  CJo., 
104  Ga.  395,  30  S.  B.  878;  Brumby  v.  Harris, 
107  Ga.  259,  33  S.  E.  49.  Under  this  new 
practice,  we  think  that  any  procedure  where- 
by a  court  of  law  could  formwly  review  its 
Judgments  Is  now  appropriate  In  an  equitable 
proceeding  brought  In  the  superior  court 
For  instance,  a  motion  In  arrest  of  Judgment 
may  now  be  made  in  that  court,  irrespective 
of  whether  the  Judgment  sought  to  be  re- 
viewed was  rendered  in  an  equitable  proceed- 
ing or  In  one  at  common  law. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  G.  J.,  absent  on 
account  of  sickness. 


(U9  Qa.  694) 

BROOKE  V.  WESTERN  UNION  TBL- 
BGRAPH  CO. 

(Sapreme  Court  of  Georgia.     March  4,  1904.) 

TELEGRAPH  COMPANIBS-TELBGRAMS-BRROR 
IN  TRANSMISSION. 

1.  Following  the  decisions  of  this  court  in 
Western  Union  Tel.  Co.  v.  Shotter,  71  Ga.  7G0, 
and  Western  Union  Tel.  Oo.  v.  Flint  River 
Lumber  Co.,  40  S.  B.  815,  114  Ga.  576.  88  Am. 
St.  Rep.  36,  it  is  held  that  in  the  transmission 
of  a  telegraph  message  the  telegraph  company 
is  the  agent  of  the  sender,  to  whom,  and  not  to 
the  company,  the  reQipient  mast  look  for  dam- 
ages arising  out  of  error  in  the  transmission. 

(Syllabus  by  the  Court.) 

Error  frona  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  G.  W.  Brooke  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  defendant,  and  plaintiff  brings  emx.  Af- 
firmed. 

Smith,  Hammond  &  Smith,  for  plaintiff  in 
error.  Dorsey,  Brewster  &  Howell,  for  de- 
fendant In  error. 

CANDLER,  J.  This  was  an  action  for 
damages,  brought  against  a  telegraph  com- 
pany by  the  recipient  of  a  message,  which, 
it  la  alleged,  was  erroneously  transmitted  by 
the  company.  The  plaintiff  excepts  to  the 
sustaining  of  a  general  and  special  demurrer 
to  his  petition.  The  only  question  present- 
ed for  our  decision  is  whether  or  not  we 
will  grant  the  request  of  plaintiff's  counsel 
to  review  and  overrule  the  decisions  of  this 


court  in  the  cases  of  Western  Union  Tel.  Co. 
V.  Shotter,  71  Ga.  760,  and  Western  Union 
Tel.  Co.  v.  Flint  River  Lumber  Co.,  114  Ga. 
576,  40  S.  B.  815,  88  Am.  St.  Rep.  36»  which 
hold  that  In  the  transmission  of  a  t^egraphle 
message  the  telegi*aph  company  Is  the  agent 
of  the  sender,  who  is  bound  by  the  terms 
of  the  message,  and  from  which  rulings  it 
necessarily  follows  that  the  sendee  must  look 
to  the  sender,  and  not  to  the  telegraph  com- 
pany, for  any  damages  he  may  sustain  by 
reason  of  the  error  in  transmission.  If  these 
cases  are  to  be  followed,  they  are  controlling 
of  the  case  at  bar.  The  Flint  River  Lumber 
Co.  Case  was  based  upon  the  decision  In  the 
Shotter  Case,  which,  Mr.  Justice  Cobb  de- 
clared, had  been  silently  acquiesced  In  by 
the  profession  since  its  rendition,  and  had 
been  the  law  of  this  state  for  nearly  20  years. 
"For  that  reason,"  he  further  added,  '"we 
would  not  feel  justified  in  overruling  the  de- 
cision, even  If  a  review  of  the  case  had  been 
requested."  The  reasons  given  by  Mr.  Juj&- 
tioe  Cobb  for  refusing  to  overturn  the  prin- 
ciple of  law  referred  to  are  even  more  ap- 
plicable to-day,  for  the  lapse  of  two  years 
has  rendered  still  stronger  the  application  of 
the  doctrine  of  stare  decisis. 

The  cases  of  Western  Union  Tel.  Oo.  v. 
James,  90  Ga.  254,  16  S.  E.  83,  and  Western 
Union  Tel.  Co.  v.  Wax^baum,  113  Ga.  1017, 
89  S.  E.  443,  56  L.  R.  A.  741,  cited  by  counsel 
for  the  plaintiff,  while  containing  language 
which  would  indicate  a  view  contrary  to  that 
announced  in  the  Shotter  and  Flint  River 
Lumber  Co.  Cases,  are  at  best  only  physical 
precedents,  and  make  no  ruling  binding  on 
this  court  which  Is  In  conflict  with  the  posi- 
tion now  taken.  In  the  James  Case  the  ques- 
tion decided  was  one  of  measure  of  damages; 
in  the  Waxelbaum  Case  it  was  one  of  com- 
pliance with  the  contract  entered  Into  by 
the  telegraph  company  and  the  sender.  In 
both.  It  is  true,  the  action  was  maintained 
by  the  sendee  of  the  messag^e,  but  in  neither 
was  his  right  to  maintain  an  action  against 
the  telegraph  company  raised. 

Nor  do  we  think  the  principle  Is  altered  by 
the  fact,  alleged  In  an  amendment  to  tiie 
petition,  that  the  defendant  was  the  only 
telegraph  company  having  an  office  in  the 
town  where  the  sender  was  when  the  mes- 
sage was  sent,  and  that.  In  complying  with 
the  sendee's  request  to  communicate  by  tele- 
graph, the  sender  had  no  choice  as  to  what 
company  It  would  select  to  transmit  his  mes- 
sage. The  question  of  agency  is  not  affect- 
ed by  the  fact  that  the  principal  may  be  re- 
stricted In  his  choice  of  an  agent  If  a  man 
write  me  for  information,  requesting  me  to 
send  my  reply  by  a  messenger  boy,  and  there 
Is  only  one  messenger  boy  whose  services  I 
can  obtain,  that  fact  renders  him  none  the 
less  my  agent  when  I  have  employed  him 
for  the  service  in  question. 

We  recognize  the  force  of  the  argument 
that.  Independently  of  any  question  of  agen- 
cy, a  telegraph  company  owes  a  duty  to  the 
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public,  for  the  neglect  of  which  it  should  be 
held  liable  in  damages.  The  General  As- 
sembly, however,  has  not  seen  fit  to  enact 
any  legislation  on  the  subject;  and  for  the 
reasons  already  stated  we  do  not  feti  Justi- 
fied in  departing  from  a  principle  of  law 
which  has  been  recognized  by  this  court  for 
many  years.  For  a  full  discussion  of  this 
subject,  with  criticisms  of  the  Shotter  Case, 
supra,  see  Joyce  on  Blectric  Law,  §§  903,  004. 
Judgment  affirmed.  All  the  Justices  con- 
cur, except  SIMMONS,  O.  J.,  absent  on  ao- 
count  of  sickness. 


(U9  Ga.  671) 

PATH  Y.  CITY  OP  ATLANTA. 

(Supreme  Court  of  Georgia.     March  4,  1901.) 

MUNICIPAL     CORPORATIONS  —  DEFECTIVB 
8TRBBT— CONTRIBUTORY  NBOLIOONCB. 

1.  The  plaintiff's  evidence  made  out  his  case 
as  laid«  and  it  should  have  been  left  for  the 
jury  to  determine  whether  his  conduct  leading 
up  to  his  injuries  was  negligent. 

(Syllabus  by  the  Ck>urt.) 

EhTor  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Jesse  Pate  against  the  city  of 
Atlanta.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reyersed. 

Westmoreland  Bros.,  for  plaintiff  in  error. 
James  L.  Mayson  and  W.  P.*  Hill,  for  defend- 
ant in  error. 

CANDLER,  J.  A  careful  reading  of  the 
evidence  for  the  plaintiff  in  connection  with 
his  petition  convinces  us  that  the  grant  of  a 
nonsuit  was  error.  The  suit  was  based  on 
the  alleged  negligence  of  the  defendant  in 
leaving  open  a  ditch  across  one  of  its  streets 
at  night  without  placing  near  it  lights  or 
other  warning  to  prevent  passers-by  from 
falling  into  the  excavation.  The  ditch  had 
been  dug  for  the  purpose  of  laying  a  sewer 
pipe,  and  extended  under  and  on  both  sides 
of  a  street  car  track  in  the  middle  of  the 
street  According  to  the  plaintiff's  evidence, 
he  was  walking  along  the  sidewalk  in  the 
vicinity,  and  before  reaching  the  ditch,  and 
without  reference  to  it,  he  started  to  cross 
the  street,  when  he  was  attracted  by  a  crowd 
gathered  around  a  horse  which  had  fallen 
into  the  ditch.  He  stopped  and  went  in 
among  the  crowd  to  see  what  was  the  mat- 
ter. After  gratifying  his  curiosity,  he  backed 
out  of  the  crowd  and  crossed  the  street  car 
track,  where  he  himself  fell  into  the  ditch 
and  was  injured.  He  swore  that  the  night 
was  dark,  that  there  were  no  lights  to  warn 
him  of  his  danger,  that  he  could  not  see  that 
the  ditch  into  which  the  horse  had  fallen  ex- 
tended under  and  across  the  street  car  track, 
and  that  there  was  nothing  to  put  him  on 
notice  of  that  fact 

It  will  hardly  be  contended  that  it  is  neg- 
ligent for  a  pedestrian,  even  on  a  dark  night 
to  leave  the  sidewalk  on  which  he  is  walk- 
ing, for  the  purpose  of  crossing  the  street 
Nor  do  we  think  It  can  be  said,  as  a  matter 


of  law,  that  it  is  negligent,  under  such  cir- 
cumstances, for  one  to  atop  in  the  middle  of 
the  street  and  ascertain  the  cause  for  the 
gathering  of  a  crowd,  or  that  one  who  sees 
a  ditch  on  one  side  of  a  street  in  a  crowded 
city  at  ni^t  is  thereby  put  on  notice  that 
the  ditch  runs  under  and  across  a  street  car 
track  to  the  other  side  of  the  track.  Under 
the  plaintiff's  evidence,  he  was  in  the  exer- 
cise of  due  care  and  prudence;  and  whether 
or  not  his  conduct  under  the  circumstan- 
ces, really  amounted  to  negligence,  should 
have  been  left  to  the  Jury. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  0.  J^  absent  oo 
account  of  sickness. 


Old  Ga.  685) 

BIOBY  v.  ATLANTA  &  W.  P.  R.  CO. 

(Suprone  Court  of  Georgia.     March  4,  1901.) 

CORPORATIONS-MARRIED  WOMAN-TRANSFBR 
OF  STOCK. 

1.  Although  a  corporation  may,  at  the  instance 
of  a  married  woman,  transfer  to  her  husband 
shares  of  its  capital  stock  which  had  been  issued 
to  her,  but  which  she  had,  without  an  order  of 
court,  sold  to  him,  yet  the  corporation  cannot  be 
held  accountable  to  her  therefor  unless,  at  the 
time  it  made  the  transfer  of  the  same,  or  before 
the  stock  got  into  the  hands  of  an  innocent  pur- 
chaser, it  had  notice  of  the  marital  relation  ex- 
isting between  her  and  the  person  to  whom  she 
directed  the  transfer  to  be  made,  and  the  re- 
sulting incapacity  on  her  part  to  make  such  un- 
authorized sale  to  him. 

(SyUabus  by  the  Court.) 

BIrror  from  Superior  Court,  Fulton  Coun- 
ty; J.  H.  Lumpkin,  Judge. 

Action  by  Blizabeth  K.  Bigby  against  the 
Atlanta  &  West  Point  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Westmoreland  Bros.,  for  plaintiff  in  error. 
Dorsey,  Brewster  &  Howell,  for  defendant 
in  error. 

TURNER,  J.  Elizabeth  K.  Bigby  brought 
a  suit  against  the  Atlanta  &  West  Point  Rail- 
road Company,  alleging  that  she  had  been 
the  owner  of  100  shares  of  the  capital  stock 
of  that  corporation;  that  on  the  Sth  day  of 
June,  1898,  she  had  undertaken  to  sell  these 
shares  of  stock  to  her  husband,  John  8.  Big- 
by, ivithout  an  order  of  court;  and  that  the 
defendant  company,  acting  under  a  power  of 
attorney  which  she  had  given  to  one  H.  M. 
Abbett,  had  entered  a  transfer  of  the  stock 
to  her  husband  on  its  books,  and  issued  a 
new  ceitiflcate  to  him,  which  he  afterwards 
sold  and  transferred  In  his  own  right  to  a 
person  not  cognizant  of  the  circumstances 
under  which  he  had  come  into  possession  of 
the  same.  The  plaintiff  further  alleged  that 
she  had  not,  since  her  attempted  sale  of  her 
stock  to  her  husband,  received  any  of  the 
dividends  thereon  which  had  been  declared 
by  the  company,  and  she  characterized  such 
sale  and  transfer  of  the  stock  to  him  as  void, 
and  prayed  that  she  be  decreed  to  be  a  stock- 
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holder  of  tbe  company  to  the  extent  of  said 
100  shares;  that  the  defendant  be  required  to 
Issue  to  her  a  new  certificate  therefor,  or, 
in  deftinlt  thereof,  that  she  have  Judgment 
against  the  defendant  for  the  value  of  said 
shares  of  stock;  and  that  the  company  should 
also  be  required  to  account  to  her  for  all 
dividends  declared  thereon  since  her  attempt- 
ed sale  to  her  husband,  besides  interest,  etc. 
To  this  petition  the  defendant  demurred  (1) 
because  the  allegations  therein  set  forth  did 
not  authorize  any  recovery  by  the  petitioner; 
and  (2)  because  her  cause  of  action,  if  any 
she  had,  was  barred  by  the  statute  of  limita- 
tions. The  court  below  sustained  the  demur- 
rer, and  dismissed  the  case,  and  on  excep- 
tions to  its  Judgment  the  case  is  brought  to 
this  court 

As  an  excuse  for  not  pursuing  the  stock 
and  recovering  it  from  the  present  owner  of 
it,  the  plaintiff  averred  in  her  declaration 
that  her  husband  had  sold  and  transferred 
the  same  to  an  innocent  purchaser.  If,  now, 
it  is  proposed  to  hold  the  defendant  corpora- 
tion accountable  for  this  stock,  or  its  value, 
it  would  seem  to  be  incumbent  on  the  plaintiff 
to  show  at  least  that  the  defendant,  before 
the  stock  went  into  the  hands  of  such  inno- 
cent purchaser,  had  notice  of  the  marital  re- 
lation existing  between  her  and  John  S.  Big- 
by.  There  is,  in  her  petition,  no  averment 
that  the  defendant  was  cognizant,  at  the 
time  it  issued  to  him  a  new  certificate  and 
entered  on  its  books  a  transfer  to  him  of 
this  stock,  that  for  any  reason  he  was  not 
to  be  regarded  as  the  legal  owner  of  the 
same.  Nor  does  the  plaintiff  allege  that  at 
any  other  time  prior  to  his  sale  of  the  stock 
to  an  innocent  purchaser  the  corporation  had 
notice  of  the  fact  that  she  was  the  wife  of 
the  person  to  whom  she  had  caused  it  to 
transfer  her  stock,  or  knowledge  of  any  fact 
sufi^cient  to  put  it  upon  inquiry  as  to  the  in- 
validity of  her  sale  to  him,  which  was  made 
through  her  attorney  in  fact  This  being 
so,  we  are  of  the  opinion  that  the  plaintiff 
was  not  under  the  facts  stated  in  her  peti- 
tion, entitled  to  any  of  the  relief  for  which 
she  prayed.  We  are  unable  to  see  how  the 
defendant  corporation  could  now  be  required 
to  issue  to  her  a  certificate  for  the  100  shares 
of  stock  which  she  states  are  already  held 
by  a  bona  fide  purchaser  from  her  husband. 
But  be  this  as  it  may,  the  plaintiff  is  cer- 
tainly not  entitled  to  call  on  the  defendant 
to  account  for  these  shares  of  stock,  unless 
it  occupied  the  position  of  a  wrongdoer  rela- 
tively to  the  transaction  of  which  she  com- 
plains. We  therefore  hold  that  the  first 
ground  of  the  demurrer  afforded  ample  cause 
for  dismissing  the  action.  It  is  unnecessary 
to  pass  on  the  question  raised  by  the  second 
ground  of  the  demurrer,  wherein  the  de- 
fendant pleaded  the  statute  of  limitations 
by  way  of  further  defense. 

Judgment  afiirmed.  All  the  Justices  con- 
curring, except  SIMMONS^  a  J^  absent  on 
account  of  sickness. 


(119  Oa.  «») 
BRAGKIN  T.  GITT  OF  BAINBRIDQB. 
Supreme  Cooit  of  Georgia.     Mardi  8»  19M.) 


MUNIOIPAL   OORPORATION8  —  DKPaorrTB 
BRIDQS-PLBADINO— AMSSNDMIDNT. 

1.  A  petition  asainst  a  monicipal  corporatio& 
alleged  that  the  defendant  constructed  a  bddge 
or  culvert  in  one  of  its  streets  in  a  careless  and 
negligent  way,  and,  after  having  so  constmct- 
ed  it  negligently  permitted  the  planks  to  rot 
and  the  bridge  to  get  out  of  r^iair;  and  that 
''petitioner's  horse,  while  being  ridden  careful- 
ly over  said  bridge,  fell  through  said  bridge,'* 
and  was  injured  so  badly  that  it  had  to  be  kill- 
ed. An  amendment  was  offered*  alleging  that 
**the  said  horse  became  frightened,  and  that  the 
rider  upon  said  horse*  was  unable  to  manage 
him,"  but  did  sncceed  in  tnrning  the  horse  upon 
the  bridge,  and  would  have  passed  over  the  same 
in  safety  bat  for  the  rotton  plank  in  the  bridge 
near  the  middle  of  the  street  Held^  that  the 
amendment  did  not  set  forth  a  new  cause  ol  ac- 
tion, and  should  have  been  allowed. 

(Syllabns  by  the  Court) 

Error  from  City  Court  of  Bainbrldge;  B. 
B.  Bower,  Judge. 

Action  by  G.  B.  Brackin  against  the  dty 
of  Bainbrldge.  Judgment  for  defendant  and 
plaintiff  brings  error.    Beversed. 

Donalson  &  Fleming,  for  plaintiff  in  ^rror. 
Hawes  &  Hawes  and  Albert  H.  Biissell,  for 
defendant  in  error. 

COBB,  J.  Judgment  reversed.  All  the 
Justices  concurring,  except  SIMMONS,  G.  J., 
absent  on  account  of  sickness. 


(lis  0«L  629> 

BUBT  v.  STOCKS  COAL  CO. 

(Supreme  Court  of  Georgia.     March  S,  1004.) 

BIXBMPTION&-TOOL  OF  TRADBL 

1.  A  dentist's  chair  is  not  exempt  from  levy 
and  sale  as  a  "common  tool  of  trade,'*  nor  as  a 
chak  suitable  for  the  use  of  the  family,  under 
Civ.  Code  1805,  fi  2866,  pars.  G,  8. 

(Syllabns  by  the  Court.) 

Error  from  Superior  Court  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  the  Stocks  Coal  Company  against 
W.  P.  Burt  Judgment  for  plaintiff,  and  de- 
fendant brings  eiror.    Afiirmed. 

An  execution  in  favor  of  the  Stocks  Coal 
Company  against  W.  P.  Burt  a  dentist  was 
levied  upon  a  dentists  chair,  wliich  was 
claimed  as  exempt  both  as  a  chair,  and  as  a 
coDunon  tool  of  trade  of  himself,  under  the 
statutory  or  short  homestead.  Civ.  OMie  1805, 
I  2866,  pars.  5,  8w  The  schedule  of  exempted 
property  included  "1  dental  chair  (tool  of 
trade),  $75.00, 1  lounge,  2  tables,  6  cliain,  one 
carpet,  and  other  oflice  fixtures,  wearing  ap- 
parel, $50.(X),"  besides  other  property  not  ma- 
terial to  the  questions  here  involved.  The 
property  was  found  subject  to  the  execution. 
The  Judge  of  the  superior  court  refused  to 
sustain  the  certiorari,  and  Dr.  Burt  excited. 

Lavender  B.  Kay,  for  plaintiff  In  error.  W. 
EL  Terrell,  for  defendant  in  error. 
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T#AMAR,  J.  It  is  not  necessary  to  deter- 
mine whether  Civ.  Code  1805,  §  2866^  par.  S, 
was  intended  to  make  a  distinction  between 
trade  and  profession,  for  the  phrase  ''common 
tools  of  trade/'  therein,  has  uniformly  been 
construed  to  refer,  not  to  tools  in  conunon 
use  by  the  debtor,  regardless  of  their  yalue, 
but  to  those  simple  and  inexpensiye  appli- 
ances used  in  his  trade.  Lenoir  ▼.  Weeks, 
20  Ga.  596;  Kirksey  t.  Rowe,  114  Ga.  893, 
40  S.  B.  990,  88  Am.  St  Rep.  65.  Nor  does 
the  dentist  chair  come  within  Civ.  Code  1895, 
S  2S66,  par.  5,  exempting  "one  table  and  set 
of  chairs  sufficient  for  the  use  of  the  family.*' 
Indeed,  it  was  not  so  scheduled  when  the 
petition  was  filed.  The  chair  may  be  set 
apart  as  exempt  from  levy  and  sale  under 
Civ.  Code  1895,  §  2827,  but  not  under  section 
2866. 

Judgment  affirmed.  AH  the  Justices  con- 
cuiTing,  except  SIMMONS,  C.  J.,  absent  on 
account  of  sickness. 


(119  Ga.  807) 

BRYANT  et  al.  v.  ATLANTIC  COAST  LINE 

R.  00. 

(Soprenie  Court  of  Georgia.     March  3,  1904.) 

ACTIONS  BY  ADMINISTRATOR— LANDS  SOLD  BY 
DECEDENT  —  CONTRACT  —  CONSTRUCTION  — 
ACTION  FOR  PRICB-LIMITATIONS, 

1.  The  cause  of  action  for  the  purchase  mon- 
ey of  land  sold  by  a  deceased  owner  Tests  in 
his  administrator,  and  not  in  his  heirs  at  law. 

2.  The  petition  did  not  allege  that  there  were 
no  debts  >and  no  administration,  nor  attempt  to 
set  ui>  facts  which  would  autnorize  a  suit  by 
the  heirs. 

3.  When  an  agreement  is  silent  as  to  when 
a  future  act  is  to  be  begun  or  completed,  the 
law  implies  that  it  shall  be  within  a  reasonable 
time. 

4.  Where  It  was  alleged  that  title  to  land  was 
in  dispute,  and  it  was  sold  with  the  understand- 
ing that  the  purchase  money  should  not  be  due 
until  such  ownershij)  had  been  determined,  the 
statute  did  not  begin  to  run  in  favor  of  the 
purchaser  until  after  the  lapse  of  a  reasonable 
time  within  wiiich  the  vendor  could  commence 
and  prosecute  proceedings  to  settle  his  title. 

5.  Where  such  contract  was  made  in  1880, 
and  the  decree  settling  the  title  was  signed  in 
1901,  and  after  a  special  demurrer  the  petition- 
er failed  to  amend,  or  to  allege  that  the  suit  to 
quiet  the  title  had  been  instituted  within  a  rea- 
sonable time  after  the  malving  of  the  contract 
of  sale,  the  trial  judge  properly  sustained  a  de- 
murrer on  the  ground  tnat  the  cause  of  action 
was  barred. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Charlton  Coun- 
ty;   T.  A.  Parker,  Judge. 

Action  by  J.  W.  Bryant  and  others  against 
the  Atlantic  Coast  Line  Railroad  Company. 
Judgment  for  defendant,  and  plaintiffs  bring 
error.    Affirmed. 

The  petition  alleges  that  when  the  Way- 
cross  &  Florida  Railroad  Ck)mpany  was  con- 
structed through  Charlton  county.  In  1880, 
the  title  to  a  strip  2^  miles  in  length  and 
200  feet  in  width  was  In  dispute,  Bryant  and 
Buck  both  ckiiming  title  to  this  tract;  that 
It  was  agreed  with  the  officers  of  the  rail- 
road company  that  the  track  shotild  be  built. 


and  that,  after  the  dispute  was  "settled,  said 
railway  company  would  then  pay  the  success- 
ful party  for  the  land  taken  and  occupied 
for  its  line  of  road  and  right  of  way,  •  •  • 
and  obtain  a  deed  thereto";  tliat  at  the  April 
term,  1901,  in  a  suit  between  said  Buck  and 
Bryant,  the  question  was  settled  by  a  de- 
cree in  fayor  of  Bryant;  and  that  thereupon 
the  heirs  of  the  said  Bryant  demanded  of 
the  Savannah,  Florida  &  Western  Railway 
Company  pay  for  the  land  and  right  of  way 
aforesaid,  and  for  its  use  and  occupation,  and 
also  for  about  four  acres  of  earth  outside 
of  the  right  of  way  used  by  the  company  in 
building  embankments^  ofTering  to  make  and 
execute  a  deed  to  the  land,  which  was  re- 
fused by  the  company;  that  the  use  and  oc- 
cupation has  been  worth  $1,000;  and  that 
the  earth  so  taken  was  worth  $500,  and  the 
land  and  right  of  way  was  worth  $2,000.  It 
was  also  alleged  that  the  Waycross  &  Florida 
Railroad  Company  had  been  consolidated 
with  the  Savannah,  Florida  &  Western  Rail- 
way Company  in  1884^  and  that  the  latter 
company  had  been  consolidated  with  the  At- 
lantic Coast  Line,  which  became  liable  to 
pay  plaintiff's  claim  To  meet  a  demurrer 
that  the  petition  did  not  set  forth  that  the 
contract  was  in  writing,  nor  with  whom  or 
when  it  was  made,  the  plaintiff  alleged  '*that 
the  contract,  agreement,  and  understanding 
was  had  and  made  with  said  railroad  compa- 
nies, and  with  H.  S.  Haines,  general  man- 
ager, R.  O.  Fleming,  superintendent,  Chis- 
holm  &  Erwin,  general  counsel,  S.  T.  Kings- 
berry,  assistant  general  counsel,  and  others, 
officers  and  agents  of  said  railroad  compa- 
nies, as  now  remembered,  who,  as  the  duly 
authorized  representatives  and  agents  of  said 
railroad  companies,  were  fully  empowered  so 
to  act,  which  facts  also  should  be  definitely 
within  the  knowledge  of  defendants.'*  The 
petition  was  demurred  to  generally,  and  spe- 
cially on  the  groimds,  among  others,  that 
there  was  no  allegation  when  the  suit  be- 
tween Buck  and  Bryant  was  filed,  and  that 
the  cause  of  action  was  barred. 

W.  M.  Olliff  and  J.  L.  Sweat,  for  plaintiffs 
in  error.  Kay,  Bennet  &  Conyers  and  Simon 
W.  Hitch,  for  defendant  in  error. 

LAMAR,  J.  Some  of  the  joint  plaintiffs 
sued  as  heirs  at  law  of  Bryant,  one  of  the 
parties  to  the  contract  by  which  the  strip 
of  land  had  been  sold  to  the  Florida  &  Way- 
cross  Railroad  Company;  the  purchase  price 
to  be  payable  when  it  was  settled  who  was 
entitled  thereto.  It  was  not  averred  that 
there  was  no  administration  on  his  estate, 
and  there  was  no  allegation  that  the  estate 
owed  no  debts,  and  nothing  to  take  the  case 
out  of  the  rule  that  a  suit  for  the  purchase 
money  of  land  should  be  prosecuted  by  the 
administrator,  and  not  by  the  heirs  at  law. 
Civ.  Code  1895,  §  3353;  Juhan  v.  Juhan,  104 
Gki.  255^  80  S.  E.  779. 

But  not  only  was  there  want  of  proper 
parties  plaintiff,  but  there  was  no  right  to 
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recover  for  use  and  occxipation  of  land  al- 
leged to  have  been  sold  the  defendant  in  1880. 
In  any  event,  the  verdict  could  only  have 
been  for  the  purchase  price,  with  interest 
But  the  cause  of  action  therefor  was  barred. 
Where  an  agreement  is  silent  as  to  the  time 
within  which  an  act  is  to  be  begun  or  com- 
pleted, the  law  implies  that  a  reasonable  time 
is  to  be  allowed  therefor.  The  sale  was 
made  in  1880,  the  purchase  price  being  pay- 
able when  the  dispute  as  to  the  title  was  ad- 
justed so  as  to  determine  to  whom  the  money 
should  be  paid.  No  time  was  fixed  as  to  when 
the  question  as  to  the  title  should  be  set- 
tled, and  the  vendors  were  therefore  allowed 
a  reasonable  time  within  which  to  take  steps 
to  accomplish  that  result  Within  that  peri- 
od the  statute  did  not  run.  Immediately  aft- 
er the  expiration  of  a  reasonable  time  the 
statute  did  begin  to  run,  and  the  cause  of 
action  was  barred  within  four  years  there- 
after. The  fact  that  the  defendant  specially 
demurred  because  the  petition  failed  to  al- 
lege when  the  suit  to  quiet  the  title  had  been 
begun,  and  that  the  plaintiff  did  not  amend 
or  give  such  date,  raised  a  conclusive  pre- 
sumption that  the  suit  was  not  begun  within 
a  reasonable  time  after  the  contract  of  sale, 
in  1880.  The  decree  was  rendered  in  1901, 
and,  in  orderly  course  of  legal  procedure,  may 
have  been  based  on  a  petition  filed  in  1900. 

The  suit  to  recover  this  purchase  money 
was  begim  nearly  a  quarter  of  a  century  after 
the  making  of  the  parol  contract  of  sale.  In 
the  meantime  Bryant  had  died,  the  company 
with  whom  the  contract  was  made  had  gone 
out  of  existence^  and  the  land  had  been  twice 
transferred  to  other  purchasers.  There  are 
here  present  all  of  the  elements  on  which 
the  policy  underlying  the  statute  of  limita- 
tions is  based.  The  time  between  the  mak- 
ing of  the  contract  and  the  bringing  of  the 
suit  to  enforce  the  demand  thereunder  was 
so  great  as  to  raise  a  presumption  that  the 
debt  had  been  paid,  or  to  make  it  almost 
certain  that  the  transaction  had  passed  out 
of  the  memory  of  the  witnesses,  that  the  evi- 
dence in  relation  thereto  had  been  lost,  and 
that  death  had  removed  some  of  those  who 
were  familiar  with  the  facts.  The  judge 
below  was  correct  in  holding  that  the  action 
was  barred.    Civ.  Code  1896*  §  3768. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  O^  J^  absent  on 
account  of  sickness. 


(lid  Ga.  604) 

BBUNSWICK  &  W.  B.  00.  v.  D.   BOTH- 
CHILD  &  CO. 

(Supreme  Court  of  Georgia.     March  3,  1904.) 

CARRIER— DBLIVBRY  OP  GOODS. 

1.  The  obligation  of  a  common  carrier  to  de- 
liver goods  to  the  person  to  whom  they  haye 
been  consigned  is  fully  discharged  when  it  de- 
livers them  to  the  duly  authorised  agent  of  the 
consignee. 

(SyUabus  by  the  Court.) 


Error  from  Superior  Court,  Worth  Oounty; 
W.  N.  Spence,  Judge. 

Action  by  D.  Bothchild  &  Co.  against  the 
Brunswick  &  Western  Bailroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Beversed. 

D.  EL  Pope  and  Perry  &  Tipton,  for  plain- 
tiff in  error.  Qaude  Paytoo,  for  defendant 
in  error. 

FISH,  P.  J.  D.  Bothchild  &  Oo.  brought 
an  action  of  trover  in  the  county  court  of 
Worth  county  tor  the  recovery  of  a  box  <rf 
dry  goods  alleged  to  have  been  delivered  to 
the  railroad  company  for  the  purpose  of  be- 
ing delivered  by  it  to  J.  H.  Ford  at  Ty  Tj, 
Ga.  The  petition  alleged  that  the  defendant 
''did  convert  said  property  to  its  own  use 
and  benefit  by  neglecting  to  deliver  to  said 
Ford  said  personalty;  also  refusing  to  d^v- 
er  said  personalty  to  this  petitioner,  who  is 
their  bailor,  after  this  petitioner  had  de- 
manded said  property,  and  before  said  haSlor 
[?]  had  delivered  said  personalty  to  the  con- 
signee to  the  said  J.  H.  Ford."  The  goods 
were  alleged  to  be  of  the  value  of  $39.50, 
and  upon  the  trial  in  the  county  court  Judg- 
ment was  rendered  in  favor  of  the  plaintiff 
for  $37.75  and  interest  The  defendant  cai^ 
ried  the  case  by  certiorari  to  the  superior 
court,  the  petition  for  certiorari  alleging, 
among  other  things,  that  the  Judgment  was 
contrary  to  law  and  the  evidence,  and  with- 
out evidence  to  support  it  Upon  the  hearing 
in  the  superior  court  the  certiorari  was  over- 
ruled, whereupon  the  plaintiff  in  oertionui 
excepted. 

Irrespective  of  the  other  questions  made 
by  the  petition  for  certiorari,  the  certiorari 
should  have  been  sustained  upon  the  ground 
that  the  Judgment  was  without  evidence  to 
support  it  The  evidence  upon  the  question 
of  the  delivery  of  the  goods  to  the  consignee 
was  as  follows:  J.  H.  Ford,  introduced  by 
the  plaintiff,  testified:  "I  know  of  the  ship- 
ment of  the  goods.  I  never  received  them 
from  the  Brunswick  &  Western  B.  B.  Co. 
They  were  not  my  goods.  I  never  ordered 
them.  My  son,  E.  M.  Ford,  received  them. 
He  bought  them,  and  he  received  them  from 
the  railroad  company.  He  received  them  for 
me.  When  the  goods  arrived,  Eugene  came 
to  me  and  informed  me  that  the  box  of  goods 
was  there,  marked  to  me,  and  got  money  to 
pay  the  freight  on  them,  and  said  he  was  go- 
ing to  take  them  out  I  never  told  him  to  nor 
not  to.  I  knew  he  was  going  to  get  them. 
I  never  notified  the  agent  not  to  deliver  them 
to  him.  They  were  not  put  in  my  store. 
They  were  put  in  Eugene's  store.  >  I  never 
got  the  benefit  of  them.  Eugene  did.  Eu- 
gene is  my  son.  He  has  been  around  my 
store  for  many  years.  He  has  authority  to 
and  does  receipt  for  goods  consigned  to  me, 
•  •  •  and  has  been  doing  so  for  many 
years.  I  have  always  ratified  his  acts  in 
this  particular.    The  company  always  deliv- 
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ered  to  him  for  me  when  he  called  for  my 
goods,  and  I  approved  It  They  had  done  so 
for  many  years.  It  was  oar  custom.  ♦  •  • 
Never  have  given  written  orders  to  the  rail- 
road company  to  deliver  any  of  my  freight 
to  E.  M.  Ford,  my  son  Eugene.  Did  not  tell 
them  orally  to  deliver  this  box.  Do  not  re- 
member that  I  ever  gave  the  company  ver- 
bal authority  to  deliver  any  freight  consign- 
ed to  me.  Do  not  say  that  I  have  not  done 
80.  They  knew  to  do  so,  as  It  was  my  cus- 
tom to  have  them  do  so."  B.  M.  Ford  testi- 
fied: ''J.  EL  Ford  Is  my  father.  I  have 
worked  for  him  In  and  around  his  store  for 
many  years— some  ten  or  twelve  years. 
During  all  this  time  I  have  paid  freight  on 
his  goods  consigned  to  him,  and  have  re- 
ceipted for  same,  to  the  Brunswick  &  Wes- 
tern R.  R.  Co.  Have  also  attended  to  ship- 
ping off  his  freight  I  had  authority  from 
him  to  do  so.  It  was  not  written  authority. 
He  just  had  me  to  do  so;  and  it  was  the 
custom  for  me  to  receive  and  receipt  for  this 
freight,  and  the  Brunswick  &  Western  R.  R. 
Co.  knew  I  had  the  right  to  do  so.  I  receiv- 
ed this  box  of  freight  consigned  from  David 
Bothchlld  &  Co.  to  J.  H.  Ford,  Ty  Ty,  Ga., 
on  August  3,  1000.  I  received  for  myself. 
It  was  my  goods.  The  railroad  .agent  did 
not  know  I  was  receiving  it  for  myself.  I 
did  not  tell  them  so.  I  did  not  tell  them 
they  were  my  goods.  •  ♦  •  I  had  not 
been  dealing  in  dry  goods  at  that  time,  and 
do  not  do  so  now  but  little.  I  now  work 
for  my  father  when  he  wants  me  to,  and  was 
doing  so  when  I  received  the  box  of  goods 
in  question  from  the  railroad  company." 
This  witness  further  testified  that  at  the 
time  he  got  the  goods  he  sighed  a  receipt 
for  them  as  follows:  "J.  H.  Ford— B.  M.  F.," 
and  this  receipt  was  then  introduced  in  evi- 
dence. It  needs  no  argument  to  demonstrate 
that  this  evidence  clearly  showed  a  delivery 
by  the  defendant  railroad  company  of  the 
goods  to  the  consignee,  J.  H.  Ford,  through 
his  duly  authorized  agent  B.  M.  Ford.  Up- 
on such  delivery  the  responsibility  of  the 
railroad  company  for  a  delivery  of  the  goods 
to  the  consignee  ceased.  The  evidence 
showed  not  only  that  E.  M.  Ford  had  a  gen- 
eral authority  from  his  father,  J.  H.  Ford, 
to  receive  from  the  railroad  company  any 
freight  consigned  to  him,  but  we  think  it  al- 
so showed  an  implied  special  authority  to 
receive  this  particular  box  of  goods.  J.  H. 
Ford  himself  recognized  this;  for  while  he 
testified  that  he  did  not  receive  the  goods, 
and  that  his  son,  E.  M.  Ford,  did,  yet  in  the 
same  connection  he  testified  that  the  latter 
received  the  goods  from  the  railroad  compa- 
ny for  him.  Of  course,  it  made  no  differ- 
ence who  bought  the  goods  from  the  con- 
signors, or  who  claimed  and  appropriated 
them  after  they  were  delivered  by  the  rail- 
road company  to  the  consignee.  The  ques- 
tion was  to  whom  did  the  railroad  company 
deliver  them;  and,  as  we  have  seen,  the  de- 
livery was  to  J.  H.  Ford,  the  person  to 


whom  the  plaintiffs  had  consigned  them.  It 
is  needless  to  cite  cases  to  show  that  the 
long  and  imbroken  course  of  dealing  between 
the  railroad  company,  and  J.  H.  Ford  in  ref- 
erence to  the  delivery  of  goods  consigned  to 
the  latter  authorized  the  railroad  company 
to  regard  and  accept  B.  M.  Ford  as  the  duly 
authorized  agent  of  J.  H.  Ford  to  receive 
the  delivery  of  these  goods,  when  J.  H.  Ford 
did  not  deny,  but,  on  the  contrary,  acknowl- 
edged, this.  The  evidence  demanded  a  judg- 
ment in  favor  of  the  defendant  and  the 
Judge  of  the  superior  court  erred  in  overrul- 
ing the  certiorari. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  O.  J.»  absent  on 
account  of  sickness. 


(119  Gft.  €16) 
SMITH  V.  WALKER  &  IZLAR. 
(Supreme  Court  of  Geoi'gia.     March  3,  1904.) 
GARNISHMENT— WAGES   OF   ENGINEER. 
l.This  case  is  controlled  by  the  dedsion  of 
this  court  in  Sanner  v.  Shivers,  76  Ga.  335, 
wherein  it  was  held  that  the  ^'monthly  wages 
of  a  locomotive  engineer  in  the  employment  of 
a  railroad  corporation  are  not  subject  to  the 
process  of  garnishment  in  this  state."    As  a 
finding  in  favor  of  the  prevailing  party  below 
was  demanded  by  the  evidence,  the  trial  court 
erred  in  setting  aside  the  verdict  of  the  jury. 
(Syllabus  by  the  Court.) 

Error  ftom  City  Oourt  of  Waycross;  X  G. 
Reynolds,  Judge. 

Action  by  J.  M.  Smith  against  Walker  & 
Izlar.  From  an  order  setting  aside  a  ver- 
dict in  favor  of  Smith,  he  brings  error.  Re- 
versed. 

Leon  A.  Wilson,  for  plaintiff  in  error.  J. 
Walter  Bennett,  for  defendants  in  error. 

TURNER,  J.  Judgment  reversed.  All  the 
Justices  concurring,  except  SIMMONS,  CL  J.» 
absent  on  account  of  sicknesa 


019  Ga.  622) 

FUGAZZI,  LOVELACE  &  CO.  v.  TOMLIN- 
SON. 
(Supreme  Court  of  Georgia.     March  8,  1904.) 
ERROR— JURISDICTION-GRANT  OF  NEW  TRDOi. 

1.  Until  there  has  been  in  the  trial  court  a 
Judgment  finally  disposing  of  a  case,  this  court 
is  without  jurisdiction  to  entertain  a  complaint 
that  error  was  committed  bv  the  trial  judge  in 
striking,  <m  demurrer,  portions  of  the  defend- 
ant's answer.  Turner  v.  Camp,  86  S.  E.  76, 
110  Ga.  631;  Harvey  v.  Bowles,  87  S.  E.  864, 
112  Ga.  421;  Berry  man  v.  Haden,  88  S.  E.  53, 
112  Ga.  752;  Ray  v.  Anderson,  43  S.  E  408, 
117  Ga.  136. 

2.  As  has  heretofore  been  repeatedly  announ- 
ced, the  first  grant  of  a  new  trial  will  not  be 
disturbed  by  this  court  unless  it  afllrmatively 
appears  that  the  evidence  demanded  the  verdict 
returned  by  the  jury. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  between  Fugazzi*  Lovelace  &  Go^ 
and  Mrs.  Walter  Tomlinson.    From  the  judg- 
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ment  Fugazsl,  Lovelace  &  Oe.  bring  error. 
Affirmed. 

E.  v.  Carter  and  J.  L.  Mayson,  for  plaintiff 
in  error.  Westmoreland  Bros,  and  Abbott  & 
Goree,  for  defendant  in  error. 

TURNER,  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS^  d  J.» 
absent  on  account  of  sickness. 


(U9  Qa.  €87) 

BAGSDALB,  HARPER  &  WEATHERS  y. 
SOUTHERN  RY.  00. 

(Supreme  Ooort  of  Georgia.     March  8,  190i.) 

CARRIBRS— INJURY   TO    STOCK— RELBASB   OP 
OF  CLAIMS. 

LFor  a  safflcient  consideration  the  shipper 
relleyed  the  carrier  of  injuries  to  the  live  stock 
caused  by  vidousness  of  the  animals  or  defects 
in  the  car,  which  had  been  examined  by  the 
shipper. 

2.  All  the  evidence  tended  to  show  that  the 
animal  had  been  injured  in  consequence  of  one 
of  the  risks  expressly  assumed  by  the  shipper, 
and  the  court  did  not  err  in  granting  a  nonsuit. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  A.  B. 
Oalhoun,  Judge. 

Action  by  Ragsdale,  Harper  &  Weathers 
against  the  Southern  Railway  Company. 
Judgment  for  defendant,  and  plaintiffs  bring 
error.    Affirmed. 

J.  F.  Golightly,  for  plalntUfs  in  error. 
Dorsey,  Brewster  &  Howell,  Sanders  Mc- 
Daniel,  and  J.  D.  Bradwell,  for  defendant  in 
error. 


LAMAR,  J.  The  plaintiffs'  stock  was  ship- 
ped under  a  special  contract  like  that  refer- 
red to  in  Williams  V.  Central  Ry.  Co.,  117 
Ga.  830,  4a  S.  B.  980,  and  Central  Ry.  Co.  v. 
James,  117  Ga.  832,  45  S.  E.  223.  The  ease 
is  controlled  by  the  principle  announced  in 
those  decisions.  The  shipper,  in  considera- 
tion of  a  lower  freight  rate,  stipulated  that 
he  would  examine  the  car  in  which  the  stock 
were  to  be  shipi>ed;  that  he  would  have 
some  one  to  accompany  the  stock,  and  take 
charge  thereof;  and  that  he  would  relieve 
the  conliMiny  of  damages  caused  by  defects 
In  the  car,  or  occasioned  by  the  viclousness 
of  the  anlmala  The  suggestion  that  a  slat 
had  been  broken  by  the  jamming  together 
of  the  cars  was  not  sustained  by  the  evi- 
dence, one  of  the  plaintiffs  testifying  that  he 
did  not  know  how  it  had  been  caused;  that 
it  **might  have  been  by  a  kick."  There  was 
no  proof  of  any  "jamming,"  and  no  explana- 
tion as  to  how  the  coming  together  of  cars 
would  break  one  slat  and  leave  no  other 
sign.  All  the  circumstances  indicated  that  it 
was  caused  by  the  kick  of  one  of  the  mules. 


and  against  the  consequent  injoiy  Hie  com- 
pany was  relieved.  Neither  was  there  evi- 
dence to  sustain  the  theory  that  the  ani- 
mals had  been  removed  from  the  car  No. 
N.  E.  10,118  and  placed  in  No.  N,  E.  10,17& 
The  waybills  offered  by  the  plaintiffs  indi- 
cated that  the  number  of  the  car  inserted  in 
the  bill  of  lading  was  a  clerical  mistake,  and 
that  the  animals  were  received  in  Atlanta 
in  the  car  in  which  they  had  been  shipped 
from  Memphis.  At  any  rate,  it  was  incum- 
bent on  the  plaintiffs  to  make  out  the  case. 
The  suit  was  on  the  theory  that  the  mules 
were  shipped  in  No.  10,178b  There  was  no 
suggestion  In  the  pleadings  «r  evidence  that 
they  had  been  changed  from  one  car  to  an- 
other, and  no  proof  of  negligence  on  the  part 
of  the  company.  All  the  evidence  indicated 
that  4he  injury  had  been  occasioned  by  a  de- 
fect in  the  car  or  viclousness  in  the  mules, 
from  both  of  which  the  shipper*  for  a  suf- 
ficient consideration,  had  expressly  released 
the  carrier.    Civ.  Code  1805,  f  2276. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  a  J.,  absent  on 
account  of  sicknesa 


cus  Ga.  ei7) 

O.  H.  PERKINS  CO.  r.  SHEWMAKE  ft 

MURPHEY. 

(Sapreme  Coort  of  Georgia.     Biarch  8,  1904^) 

PSrriTION— DESIGNATION  OF  PARTIBS-AMEMD- 
MENT. 
LA  suit  ag'ainst  the  *'C.  H.  Perkins  Com- 
pany" is  not  void,  these  words  importing  a  c«- 
poration.  Mattox  v.  State,  41  S.  E.  OSO,  115 
Ga.  212,  219;  Adas  Yeshurun  Society  v.  Fish, 
43  S.  E.  715.  117  Ga.  345;  Holcombe  v.  Cable 
Co..  46  S.  B.  671,  119  Ga.  — . 

2.  A  petition  in  such  a  suit  may  be  amended 
by  alleging  tliat  the  company  is  a  partnenhip 
composed  of  named  individuals.  Smith  v.  Co- 
lumbia Jewelry  Co.,  40  S.  E.  735.  114  Ga.  691. 

3.  A  petition  in  a  suit  against  the  *'C.  H. 
Perkins  Company,  a  corporation/'  is  amendable 
by  striking  the  words  **a  corporation/'  and  mak- 
ing an  allegation  that  the  company  is  a  part- 
nership composed  of  named  individoala.  See 
Anglo-American  Packing  Co.  v.  Turner  Casing 
Co.^Kan.)  8  Pac.  403;  Prairie  Lodge  v.  Smitiu 

(Syllabus  by  the  Coort) 

Error  from  City  Court  of  Atlanta;  H.  BL 
Reid,  Judge. 

Action  by  Shewmake  &  Murphey  against 
the  C.  H.  Perkins  Company.  Judgment  for 
plalntllfs,  and  defendant  brings  tfror.  Af« 
finned. 

a  D.  Maddoz  and  J.  Howell  Green,  for 
plaintifr  In  error.  B.  V.  Carteat^  for  defend- 
ants in  error, 

COBB,  J.  Judgment  affirmed.  All  the  Jus- 
tices concurring,  except  SIMMONS*  OL  J.,  ab- 
sent on  account  of  sickness. 
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0apKem%  Oovat  of  Georgia.     March  S»  190i.) 

CRIMINAL  LAW-TRIAL— REMARKS  OF  JUDOI^ 
HARMLB8S  ERROR— BVIDBNCB. 

1.  A  trial  jndse  cannot  express  or  intimate  an 
opinion  as  to  what  has  been  proved,  but  Cir. 
Code  18Q6,  §  4334,  does  not  prevent  him  from 
referring  to  the  testimony  in  deciding  a  point 
raised  in  the  progress  of  the  cause. 

2.  Unless  in  its  nature  manifestly  prejudicial, 
or  the  assimment  of  error  shows  wherein  it  was 
harmful,  tne  admission  of  irrelevant  testimony 
will  not  be  sufficient  ground  for  the  grant  of  a 
new  trial. 

3.  The  court  having  instructed  the  witness 
that  she  might  answer  the  question  or  not,  as 
she  saw  fit,  it  was  not  error  to  permit  the  state 
to  prove  by  h^  that  she  was  the  defendant's 
paramour.    Civ.  Ck>de  1895,  §  528(>. 

4.  Where  one  litigant  offers  in  evidence  an 
admission,  in  a  conversation  or  document,  of  a 
fact  disadvantageous  to  the  other,  he  thereby 
malces  admissible  all  such  other  parts  of  the 
conversation  or  document  as  may  tend  to  ex- 

Slain  or  qualify  the  part  first  introduced  in  evi- 
ence. 

5.  But  matters  in  such  conversations  or  docu- 
ments otherwise  irrelevant,  and  wholly  discon- 
nected with  the  Dart  first  offered,  are  not  there- 
by made  admissible. 

6.  A  careful  examination  of  the  record  dis- 
closing no  error  in  the  admission  or  exclusion 
of  evidence,  and  there  being  no  assignment  up- 
on the  court's  charge  or  refusal  to  charge,  and 
the  evidence  bdng  sufficient  to  sustain  the  ver- 
dict, which  was  approved  by  the  trial  judge,  tiie 
jodgment  is  aflurmt^d. 

(Syllabus  by  the  ODort.) 

Error  from  Superior  Court,  Jefferson  Coun- 
ty;  B.  D.  Bvana,  Judge. 

Pete  Brown  was  convicted  of  mnrder,  and 
brings  error.    AfDrmed. 

James  K.  Hines  and  Cain  &  Hardeman, 
fop  plaintiff  in  error.  B.  T.  Bawlings,  SoL 
Gen.,  and  Jno.  a  Hart,  Atty  Gen.,  for  the 
State. 


LAMAB,  J.  On  December  24, 1902,  in  Jef- 
ferson county,  E.  L.  O.  Gay  was  first  robbed, 
then  murdered,  and  the  storehouse  in  which 
his  dead  body  lay  was  destroyed  by  fire. 
GanuB,  Walker,  Brown,  and  Timmons  were 
jointly  indicted  tot  the  murder.  Walker  was 
found  gnllty»  and  the  Judgment  affirmed  by 
this  court  See  Walker  y.  State,  118  Ga.  757, 
45  S.  E.  (K)8,  621.  In  that  case  it  was  ruled 
that  whether  Timmons  was  an  accomplice  or 
not  was  a  matter  to  be  determined  by  the 
Jury.  The  evidence  In  the  present  case  is 
substantially  the  same  as  that  on  the  prose- 
cntlon  of  Walker,  and  the  new  evidence  is 
merely  contradictory  of  that  then  offered  by 
the  state.  Timmons  testlfled  that  he  knew 
nothing  of  any  criminal  design  on  the  part 
of  the  other  three  when  they  went  into  the 
store  and  left  him  at  the  door.  Indeed,  the 
evidence  Is  silent  as  to  whether  any  con- 
spiracy had  been  formed  between  the  three 
before  they  reached  the  store,  or  whether  the 
sight  of  the  money  and  the  opi>ortunlty  for 
robbery  gave  birth  to  the  design  which  was 
Immediately  consummated.  But,  be  that  as 
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it  may,  the  testimony  of  Timmons  was  snffi- 
cient  to  establish  that  he  was  not  an  accom- 
plice, and  also  to  prove  the  o(xnmisslon  of 
the  offense  charged.  Timmons  testified  that 
Gay  was  hit  with  a  hammer  by  Walker,  and 
there  was  evidence  to  determine  whether, 
after  the  fire,  the  hammer  was  found  under 
the  place  where  it  was  ordinarily  kept,  or  in 
a  part  of  the  burned  building  Indicating  that 
it  had  been  moved  from  its  usual  position. 
The  motion  for  a  new  trial  recites  that  the 
defendant  moved  to  rule  out  the  testimony 
of  I.  J.  Gay  on  this  subject,  as  his  knowl- 
edge was  derived  from  what  others  told  him. 
The  court  ruled  that  he  would  leave  that  Tor 
the  Jury  to  determine,  and  immediately  in- 
structed them  that,  '*if  they  found  that  Mr. 
Gay's  recollection  was  dependent  on  hearsay, 
they  must  not  consider  it;  that  he  under- 
stood Gay  to  say  that,  if  he  picked  up  the 
hammer,  it  was  lying  between  the  counters^ 
and,  if  others  picked  it  up,  they  told  him 
that  it  was  lying  between  the  counters." 
Thereupon  the  defendant  moved  for  a  mis- 
trial on  the  ground  that  the  court  had  ex- 
pressed an  opinion  on  the  evidence,  which  is 
forbidden  by  Cir.  Code  1895,  §  4334,  which 
motion  the  court  overruled,  saying  at  the 
time  to  the  Jury,  "It  was  not  the  intention 
of  the  court  to  express  any  opinion  as  to 
wtiat  the  testimony  is."  From  reading  the 
motion  it  is  evident  that  the  court  nedtho- 
expressed  nor  intimated  any  opinion  as  to 
what  had  been  proved.  In  ruling  on  the 
motion  to^  exclude  he  merely  stated  what  he 
understood  the  witness  to  state.  The  point  is 
controlled  by  Green  v.  State,  48  Ga.  368  (4), 
where  it  was  said  that  the  court  might  '*ln- 
terrupt  counsri  misstating  the  evidence  to 
the  Jury,  and  correct  the  statem^^nt  of  what 
was  sworn  to  by  the  witnesses  on  the  trial." 
"Will  it  be  held  in  the  progress  of  the  case, 
where  counsel  differ  as  to  what  has  been 
sworn,  that  the  court  may  not  correct  error 
by  recalling  the  witness,  if  possible,  or  by 
stating  from  his  notes  or  his  remembrance 
what  a  witness  swore?"  "The  intention  of 
the  law  is  to  prevent  the  court  from  usurp- 
ing the  province  of  the  Jury,  and  alleging  the 
fact  to  be  proven  which  is  controverted,  but 
not  to  inhibit  him  from  putting  before  the 
Jury  the  truth  of  what  a  witness  swore." 
Again,  in  Reinhart  v.  Miller,  22  Ga.  403  (10), 
68  Am.  Dec.  506,  it  was  held  that  a  reference 
to  the  evidence  given  in  the  case  made  by 
the  presiding  Judge,  in  deciding  a  point  rais- 
ed by  counsel  in  the  progress  of  the  case,  is 
not  error. 

An  assignment  of  error  must  be  complete 
in  itself.  It  is  claimed  that  the  testimony 
of  Gay  as  to  hunting  for  money  and  finding 
a  hole  under  the  steps  from  which  a  box 
may  have  recently  been  taken  was  irrele- 
vant If  so,  it  was  also  harmless,  so  far  as 
we  can  infer  from  this  motion.  It  does  not 
appear  that  he  found  anything,  and  at  best 
the  evidence  was  purely  negative.  Travelers' 
Ins.  Co.  y.  Thornton,  119  Ga,  — ^  46  S.  B. 
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Q7&  It  on  Iti  face,  manifestly  prejudicial, 
or  if  the  motion  discloses  In  what  way  ir- 
relevant testimony  has  been  harmful,  a  new 
trial  may  be  granted  for  its  admission  over 
objection.  But  mere  irrelevancy  is  not  suffi- 
cient to  upset  a  verdict  Such  evidence  cinn- 
bers  the  record,  sheds  no  light,  gives  no 
assistance,  and  prima  facie  is  calculated  to 
do  no  harm.  If  it  does,  the  motion  should 
disclose  bow  it  worked  such  a  result 

The  state  of  a  witness'  feelings  to  a  party 
may  always  be  proved  for  the  consideration 
of  the  Jury  (Civ.  Code  ISSis,  S  5289),  and  it 
w§s  not  error  for  the  court  to  permit  the 
Solicitor  General  to  ask  one  of  the  witnesses 
for  the  defendant  if  she  was  not  his  para- 
mour; the  court  instructing  her  that  she 
could  answer  the  question  or  not  as  she  saw 
fit 

The  state  introduced  in  evidence  a  letter 
written  by  the  defendant,  and,  for  the  pur- 
pose of  proving  its  execution,  offered  that 
portion  of  his  testimony  in  the  case  of  Walk- 
er V.  State  in  which  he  admitted  having 
written  it  Thereafter  Brown  offered  all  of 
his  testimony  given  on  the  trial  of  Walker, 
and  excepts  to  the  court's  refusal  to  admit 
the  same.  'The  admission,  in  a  conversation 
or  document,  by  the  defendant,  of  a  fact  dis- 
advantageous to  himself,  will  not  be  received 
without  receiving  at  the  same  time  all  such 
other  i)arts  of  such  conversation  or  document, 
whether  emanating  from  himself  or  from  an- 
other, as  may  tend  to  explain  or  qualify  the 
part  first  given.  The  whole  relevant  context 
is  in  such  case  to  be  left  to  the  Jury,  who 
are  to  say  whether  the  facts  asserted  by  the 
defendant  in  his  favor  are  true."  Wharton's 
Or.  Bv.  (9th  Ed.)  §  688.  "Only  the  relevant 
parts  of  the  context  are  to  be  received."  Id. 
The  principle  underlying  this  rule  is  that  one 
cannot  offer  that  part  of  an  entire  conversa- 
tion, letter,  or  record  which  is  helpful  to  him, 
and  prevent  his  opponent  from  using  the 
modifying,  qualifying,  and  explanatory  con- 
text; but  It  has  no  application  to  those  parts 
of  a  conversation  which  relate  to  a  subject 
entirely  different  from  that  offered  in  the 
iJrst  instance.  When,  therefore,  the  state  in- 
ti  oduced  Brovm's  admission  that  he  had  writ- 
te.i  a  letter,  it  was  estopped  from  objecting 
to  everything  else  therein  which  the  defend- 
ant said  on  that  subject  But  this  did  not 
make  relevant  and  admissible  all  of  the  self- 
serving  declarations  as  to  alibi,  and  other 
independent  statements  wholly  disconnected 
with  the  letter,  its  contents,  or  the  circum- 
stances under  which  it  was  written.  Civ. 
Code  1895,  §  5196. 

On  a  careful  examination  of  this  record  we 
find  no  error  in  the  admission  or  exclusion 
of  evidence.  There  is  no  assignment  upon 
the  court's  charge  or  refusal  to  charge.  The 
evidence  was  sufficient  to  sustain  the  verdict 
It  was  satisfactory  to  the  trial  Judge,  and 
the  Judgment  is  affirmed.  All  the  Justices 
concurring,  except  SIMMONS,  C  J^  absent 
on  account  of  sickness. 


(119  6a.  610) 
TAYLOB  T.  ATLANTIC  ft  B.  E.  CX>. 
(Supreme  Court  of  Georgia.     March  3,  1904.) 

KILLING  STOCK— PRESUMPTION^-^ntBCTIMO 
VERDICT. 
1.  This  case  is  not.  upon  its  facts,  distingniBh- 
able  from  that  of  Macon  &  6.  R  Ck>.  v.  Bens, 

46  S.  Bl  418y  119  Ga. ;   and  it  f oUows  that 

there  is  no  merit  in  the  plaintiiTs  complaint 
that  the  court  below  erred  in  directing  the  jury 
to  return  a  verdict  in  favor  of  the  defendant 
company. 
(Syllabus  by  the  Oourt.) 

Error  from  City  Court  of  Waycross;  J.  C. 
Reynolds,  Judge. 

Action  by  J.  T.  Taylor  against  the  Atlan- 
tic &  Birmingham  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

J.  S.  Williams,  for  plaintiff  in  error.  J.  L. 
Sweat,  for  defendant  in  error. 

TURNER,  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS.  0.  J~ 
absent  on  account  of  sickness. 


(119  Ga.  oTO) 
BOBBINS  et  aL  v.  STATBL 

(Supreme  Court  of  i^^rgia.     March  S,  10(M.) 
CRIMINAL  LAW—ACCUSATION— NEW  TRIAL. 

1.  The  accusatioii  stated  the  offense  substan- 
tially in  the  tei-ms  and  language  of  the  Penal 
Code,  and  so  plainly  that  the  nature  of  the  of- 
fense charged  would  be  easily  understood  by 
the  jury,  and  it  was  therefore  sufficient  to  with- 
stand a  general  demurrer. 

2.  The  evidence  not  being  suffldent  to  show 
the  guilt  of  the  accused  beyond  a  reasonable 
doubt,  a  new  trial  should  have  been  granted. 

(Syllabus  by  the  Court.) 

Error  from  dtj  Court  of  Savannah;  T. 
M.  Norwood,  Judge. 

Stephney  Robbins  and  others  were  con- 
victed of  crime,  and  bring  error.    Rerersed. 

Robt  M.  Hitch  and  Edmund  EL  Abraliams, 
for  plaintiffs  in  error.  W.  W.  Osborne,  Sol. 
Gen.,  and  Garrard  &  Meldrim,  for  the  State. 

(X)BB,  J.  Judgment  reversed.  All  the 
Justices  concurring,  except  SIMMONS^  (3.  J^ 
absent  on  account  of  sickness. 


(lis  oa.  ec^ 


HILL  V.  JULIAN. 


(Supreme  Oourt  of  Georgia.     March  8,  VdOi.) 

ADMINIBTRATORr-ACTION  AGAINST— TIMB  OF 
BRINQINQ— CERTIORARI. 

1.  The  Statutory  provision  that  no  suit  to  re- 
cover a  debt  due  by  a  decedent  shall  be  com- 
menced against  his  legal  representative  until 
the  expiration  of  12  months  from  his  qaalifica- 
tiou  is  for  the  security  of  such  representative, 
to  protect  him  from  suit  until  he  can  ascertain 
the  condition  of  the  estate;  and,  if  he  suffers 
a  judgment  to  be  rendered  against  him  during 
that  period,  a  claimant  of  property  against 
which  such  judgment  is  sought  to  be  enforced 
cannot  bring  into  question  the  validity  thereof, 
since  its  rendition  within  that  period  can  in  no 
way  have  operated  to  his  prejudice.  Baker  r. 
Shepherd,  30  Ga.  706. 
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2.  A  findiog  In  ftTor  of  the  claimant  waa  not 
demanded  by  the  -eTidence  addaced  on  the  trial 
'of  this  case  in  the  magistrate's  court  wherein  it 
originated;  and,  this  being  so,  the  judge  of  the 
court  below  did  not  abuse  his  discretion  in  over- 
ruling the  petition  for  certiorari,  |n  so  far  as  it 
brought  under  review  the  verdict  of  the  jury  in 
l^e  magistrate's  court. 

(Syllabus  by  the  Court) 

BkTor  from  Superior  Goort*  Ooffee  Oonnty; 
P.  W.  Dart,  Judge. 

Action  between  Noel  Hill  and  G.  W.  Julian. 
From  the  Judgment;  Hill  brings  error.*  Af- 
firmed. 

Benjamin  T.  Allen,  for  plaintiff  in  error, 
lievi  O'Steen,  for  defendant  in  error. 

TUBNER,  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS»  01  !«» 
absent  on  acconnt  of  lickneBa. 


(119  Ga.  628) 

WILLIMS  V.  MANQUML 

(Sopreme  Court  of  Georgia.     March  8,  10O4.) 

CERTIORARI—DISMISSAU 

1.  Where  the  judge  of  the  superior  court  sanc- 
tions a  i^tition  for  certiorari  which  is  not  prop- 
erly verified,  and  in  his  answer  to  the  writ  the 
justice  of  the  peace  fully  supports  and  corrobo- 
rates the  averments  of  the  petition  in  all  mate- 
rial particulars*  it  is  too  late  to  dismiss  the 
certiorari  on  the  ground  that  the  averments  of 
the  petition  are  not  sufficiently  verified. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  FoltOQ  Coimty; 
J.  H.  Lumpkin,  Jud^e. 

Action  between  one  Wil|ims  and  one  Man- 
gum.  From  the  Judgment,  WiUims  bringa 
certiororL  From  an  order  dlsmiflitlng  the 
writ,  Willima  brings  error.    Beyeraed. 

J.  H.  Leayitt,  Perry  Bloodwortli,  and  Hugh 
M.  Dorsey,  for  plaintiff  in  error.  James  B. 
Warren,  for  defendant  in  etror, 

COBB,  J.  The  Judge  dismissed  the  cer- 
tiorari becanae  the  petition  was  not  verified 
in  the  mannar  prescribed  in  Civ.  Code  1895, 
§  4638.  Under  the  ruling  in  Taylor  r.  Gay, 
20  6a.  77  (8),  wtiich  was  followed  in  Taylor 
V.  State,  118  Ga.  52,  44  S.  B.  834,  it  was  error 
to  dismiss  the  certiorari  The  failure  to  veri- 
fy the  petition  is  a  good  reason  for  the  Judge 
to  refuse  to  sanction  it  (Paullc  t.  Hawkins, 
106  Ga.  206,  82  S.  B.  122);  but,  after  the  peti- 
tion has  been  sanctioned,  and  the  answer  of 
the  magistrate  filed,  it  is  too  late  to  dismiss 
the  certiorari  for  the  defect  in  the  affidavit. 
If  the  answer  supports  the  allegations  of  the 
petttion. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS*  a  J.,  absent  on 
aocoont  of  alcknees. 


(m  Ga.  61S) 

8WBAT  T.  LATIMER. 
(Supreme  Court  of  Georgia.     March  8,  1904.) 

JUDOMBNT— SBTTING   ASIDS. 
1.  A  mothm  to  set  aside  a  judgment  must  be 
predicated  upon  some  defect  apparent  upon  the 


face  of  the  record.    Regopoulas  v.  State,  42  S. 
B.  1014.  116  Ga.  606;    Tietjen  v.  Merchant^ 
Bank,  43  S.  EL  780,  117  Ga.  501. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Waycross;  J.  C. 
Reynolds,  Judge. 

Action  between  C.  M.  Sweat  and  J.  H. 
Latimer.  From  the  Judgment  Sweat  brings 
error.    Affirmed. 

John  T.  Myers,  for  plaintifT  In  error.  J. 
Walter  Bennett,  for  defendant  in  error. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS,  CL  J., 
absent  on  account  of  sickness^ 


(119  Ga.  569) 
HOPKINS  T.  8TATB. 
(Supreme  Court  of  (Georgia.     March  8,  1904.) 

ASSAULT  WITH  INTENT  TO  KILL— EVIDENCBV- 
CGNVICTION  OF  LESSER  OFFENSE. 

l.The  eTidence  was  sufficient  to  support  s 
conviction  of  assault  with  intent  to  murder. 

2.  The  defendant  having  been  found  guilty  of 
the  lesser  offense  of  shooting  at  another,  a  new 
trial  will  not  be  granted;  it  appearing  that  the 
verdict  was  in  conformity  with  a  charge  given 
at  his  request. 

(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Court,  Hall  County; 
J.  J.  Kimsey,  Judge. 

John  Hopkins  was  convicted  of  shooting 
at  another,  and  brings  error.    Affirmed. 

A.  a  Brown,  J.  O.  Adams,  and  H.  H. 
Dean,  for  plaintUT  In  error.  W.  A.  Charters, 
Sol.  Gen.,  for  the  Stata 

FISH,  P.  J.  While  the  prosecutor  was  en- 
gaged in  an  altercation  with  another  person, 
he  was  fired  on  by  two  bystanders.  The  evi- 
dence stronifly  indicated  that  the  shots  which 
took  eftect  were  fired,  by  the  defendant,  and 
there  was  sufficient  evidence  to  have  sustain- 
ed a  verdict  for  assault  with  Intent  to  mur- 
der, for  which  the  defendant  was  indicted. 
There  was  evidence,  however,  that  another 
bystander  also  fired,  and  it  is  not  absolutely 
certain  which  pistol  contained  the  bullets 
which  took  effect  It  ap];>eax8  from  a  note 
of  the  Judge  that;  at  the  request  of  counsel 
for  the  defendant,  he  charged  on  the  law 'of 
shooting  at  another,  and  the  defendant  was 
convicted  of  that  offense.  It  is  assigned  as 
error  that  the  verdict  is  contrary  to  law  and 
the  evidence;  the  plaintiff  In  error  insisting 
here  that  he  should  have,  been  found  guilty 
of  assault  with  intent  to  murder,  or  not 
guilty.  There  was  evidence  to  warrant  the 
charge  in  reference  to  shooting  at  another. 
But  in  any  event  the  defendant  cannot  com- 
plain of  a  verdict  which  was  rendered  in 
conformity  with  a  charge  requested  by  Mm- 
self.  (luattlebaum  v.  State  {Ga.)  46  S.  B. 
677. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  OL  Jm  absent  on 
account  of  sickness. 
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(119  Ga.  672) 

RUSS  et  al.  r.  STATE. 
(Sapreme  Court  of  Georgia.     March  8,  1901.) 
CRIMINAL    LA.W— AFPE2AXr-RBVIBW. 
L  It  is  aot  complained  that  the  court  com- 
mitted any  error  of  law.    The  judgment  of  con- 
Tiction  was  fully  authorized  by  the  eyidence, 
and  will  not  be  reversed  by  this  coart. 
(Syllabus  by  the  Oourt) 

Error  from  City  Oaurt  of  Bainbrldge;  B. 
B.  Bower,  Judge. 

Madison  Russ  and  others  were  conyicted 
of  crime,  and  bring  error.    Affirmed. 

Harrell  &  Hartsfield,  for  plaintiffs  In  er- 
ror.   Albert  H.  Russell,  for  the  State. 

CANDLER,  J.  Judgment  affirmed.  All 
the  Justices  concurring,  except  SIMMONS, 
0.  J.,  absent  on  account  of  sickness. 


vll9  Ga.  566) 

MORGAN  V.  STATE. 
(Supreme  Court  of  Georgia.     March  3»  1904.) 

CRIMINAL    LAW— INSTRUCTIONS— WEIGHT    OF 
EVIDENCE— ASSAULT  WITH  INTENT  TO 
KILL— STABBING. 
l.It  has  been  repeatedly  held  by  this  cohrt 
that  it  would  be  better,  in  charging  on  the  de- 
fendant's statement,  to  follow  the  statute,  and 
there  leave  the  matter. 

2.  The  cliarge  in  relation  to  the  weight  to  be 
given  the  defendant's  statement  was  liiie  that 
m  Hackett  v.  State.  33  S.  E.  842,  108  Ga.  46, 
and,  while  not  approved,  is  vet  not  such  error 
as  will  imperatively  require  the  grant  of  a  new 
trial 

3.  ''Unless  there  be  great  superiority  in  phys- 
ical strength  of  an  assailant  who  strikes  anoth- 
er a  blow  with  his  fist,  or  ill  health  in  the  as- 
sailed at  the  time,  or  other  circumstances  pro- 
dacing  relatively  great  inequality  between  them 
in  combat,  the  assailed  cannot  justifiably  resent 
the  blow  by  stabbing  the  assailant." 

4.  There  was  evidence  to  sustain  the  verdict, 
and  no  ruling  or  charge  of  the  court  requiring 
the  grant  of  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  Superi<»:  Court,  Whitfield  Coun- 
ty; A.  W.  Flte,  Judge. 

W.  M.  F.  Morgan  'was  convicted  of  stab- 
bing, and  brings  error.    Affirmed. 

Balllnger  and  Morgan  had  a  controversy 
In  reference  to  a  note.  Balllnger  claimed 
that  In  the  controTersy  Morgan  called  him  a 
liar,  and  that  when  he  replied  in  kind,  Mor- 
gan struck  him  over  the  shoulder  with  a 
knife.  Morgan  Insisted  that  Balllnger  call- 
ed him  a  liar,  and  when  answered  in  kind 
struck  at  Morgan,  who  backed,  and,  being 
feeble,  as  a  result*  of  three  weeks'  confine- 
ment in  bed,  and  Balllnger  being  more  pow- 
erful, Morgan  put  his  liand  In  his  overcoat 
pocket  and  pulled  out  a  knife  which  had 
been  used  for  opening  cans,  and  which  he 
casually  picked  up  as  he  passed  through  the 
house;  that  he  cut  Balllnger  very  slightly, 
and  did  It  almost  involuntarily,  and  as  the 
result  of  the  attack  by  a  more  powerful  man. 
There  was  nothing  in  the  evidence  to  indi- 
cate that  the  meeting  was  premeditated.  It 
teems  to  have  been  an  accidental  encounter 


on  the  streets.  The  exact  difference  In  the 
size  of  the  two  men  does  not  appear.  There 
was  some  difference  as  to  the  length  of  time 
Morgan  had  be^n  out  of  bed.  The  defend- 
ant was  found  guilty  of  stabbing,  and  ex- 
cepts to  the  refusal  of  the  court  to  grant  a 
new  trial.  The  motion  for  a  new  trial  com- 
plains, among  others,  of  the  following 
charge:  ''(1)  I  charge  you  further,  that  if 
you  find  that  the  defendant  was  the  ag- 
gressor, that  he  provoked  Balllnger  to  strike 
him,  and,  having  so  provoked  him,  stabbed 
him  with  a  knife,  although  Balllnger  may 
have  been  the  stronger  man,  though  defend- 
ant may  not  have  been  in  a  physical  condi- 
tion to  cope  with  him  without  a  knife,  he 
would  still  be  guilty  of  the  offense  of  stab- 
bing. (2)  On  the  other  hand,  if  you  find  that 
Balllnger  was  the  aggressor,  that  be  brought 
about  the  difficulty  and  assaulted  the  defend- 
ant without  provocation,  and  there  was 
great  discrepancy  in  the  strength  of  the  par- 
ties on  account  of  their  age  and  physical 
condition,  and  the  defendant  was  unable  to 
defend  himself  without  the  use  of  a  knife, 
and,  being  without  fault  on  his  part,  used  a 
knife  simply  in  self-defense,  and  didn't  act 
beyond  the  provocation  given,  didn't  cairy 
the  assault  beyond  that,  then  he  wouldn't 
be  guilty  of  anything." 

W.  E.  Mann  and  R.  J.  &  J.  McCamy,  for 
plaintiff  in  error.  Sam  P.  Maddox,  Sol.  G^i., 
for  .the  State. 

ItAMAR,  J.  The  defendant  was  charged 
with  assault  with  Intent  to  murder,  but 
found  guilty  of  the  lesser  offense  of  stab- 
bing. On  a  careful  examination  of  the  evi- 
dence we  are  forced  to  the  conclusion  that 
there  was  evidence  sufficient  to  sustain  the 
verdict  Nor  can  a  new  trial  be  granted 
because  the  Judge  gave  the  charge,  on  the 
defendant's  statement,  similar  to  that  com- 
plained of  in  Hackett  v.  State,  108  Ga.  46, 
83  8.  E.  842.  It  is  true  that  this  court  has 
said  that  it  would  be  better  In  all  cases  to 
give  in  charge  the  statute,  and  there  leave 
the  matter.  Hendricks  v.  State,  73  Ga.  581; 
Ozburn  v.  State,  87  Ga.  185,  186,  13  8.  E. 
247.  And  in  Harrison  v.  State,  83  Ga.  136^ 
9  S.  E.  542,  Chief  Justice  Bleckley  said:  '"But 
why  should  the  presiding  Judge  be  more  spe- 
cific than  the  statute  itself,  or  go  beyond  its 
terms?  There  is  no  obscurity  or  ambiguity 
in  the  statute.  The  Legislature  has  made 
the  matter  as  clear  as  can  the  Judldarr. 
Why  should  not  the  Legislature  be  left  to 
address  the  Jury  in  its  own  language?" 
These  observations  would  indicate  that  a  de- 
parture from  the  language  of  the  statute 
harmful  to  the  defendant  would  be  cause  for 
the  grant  of  a  new  trial,  but  for  the  decisions 
hi  Hackett  v.  State,  108  Ga.  46,  83  S.  E.  842, 
and  Teasley  v.  State,  105  Ga.  842,  32  S.  E. 
835,  to  both  of  which  Little,  J..  Indicated  his 
dissent  The  charge  is  not  an  improper  ar- 
gument for  counsel,  but,  coming  from  tht 
mouth  of  the  Judge,  it  is  undoubtedly  calco- 
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lated  to  greatly  prejudice  the  defendant  to 
have  the  Jnry'B  attention  directed  to  tbe 
fact  tbat  he  is  not  under  oath,  under  no  pen- 
alty to  speak  the  truth,  and  is  not  subject  to 
cross-examination  without, his  consent;  and 
for  tbe  Jury  to  be  told  also  to  consider  his 
interest  in  the  case,  and  determine  what 
faith  they  should  give  the  statement  Neyer- 
theless,  Just  such  a  charge  was  held  not  to 
be  ground  for  a  new  trial  in  Hackett  y.  State, 
supra. 

Mere  inequality  In  size  and  strength  will 
not  authorize  the  smaller  combatant  to  re- 
sent the  blow  by  stabbing  the  assailant. 
The  charge  of  the  court  was  in  accordance 
with  the  ruling  in  Floyd  v.  State,  36  Ga.  91, 
01  Am.  Dec.  760.  Compare  Malone  v.  State, 
77  Ga.  768  (6);  Hinch  v.  State,  26  Ga.  609  (2). 

We  find  no  error  in  the  other  cliarges  to 
which  exception  was  made. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  0.  J^  abs^t  on 
account  of  sickness. 


(U9  Oa.  66D 

WILLIAMS  ▼.  STATHL 
(Supresie  Ooort  of  Georgia.    March  8,  1904.) 

LARCHNT— BVIDBNCB. 

1.  It  was  not  error  to  admit  in  evidence  arti- 
cles of  dothioff  traced  to  the  poesesaion  of  tbe 
accused,  there  being  sufficient  additional  eri- 
dence  to  authorise  the  Jury  to  find  that  the  arti- 
cles introduced  were  the  ones  shown  to  hare 
been  stolen  from  the  prosecutor. 

2.  The  charges  complained  of  were  free  from 
any  material  error.  The  eyidence  amply  war- 
ranted the  yerdict,  and  it  was  not  error  to  oyer- 
rule  the  motion  for  a  new  trial. 

(Syllabus  by  the  Ooort) 

Brror  from  Superior  Court,  Bibb  Oounty; 
W.  H.  Felton,  Jr.,  Judge. 

Charles  Williams  was  convicted  of  crime^ 
and  brings  error.    Affirmed. 

Jere  Moore,  for  plaintifT  in  error.  Wm. 
Branson,  Sol.  C^en.,  for  the  State. 

FISH,  P  J.  JudgmvHit  affirmed.  All  the 
Justices  concurring,  except  SIMMONS»  O.  J., 
absent  on  account  of  sicknesa. 


(119  Qa.  562) 

•  REED  y.  STATSL 

(Supreme  Court  of  Georgia.     March  8,  1904.) 

SUNDAY    LABOR— EVIDENCE-^ELLINQ    DOMES- 
TIC WINE. 

1.  Where  a  person  having  seyeral  different  oc- 
cupations works  at  one  on  tbe  Sabbath  daj,  he 
is  guilty  of  Tiolating  Pen.  Code,  §  ^2,  even 
tliough  that  particular  business  does  not  occupy 
most  of  his  time  on  the  other  days  of  the  week. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Brooks  County; 
R.  G.  Mitchell,  Judge. 

Ollie  Reed  was  convicted  of  yiolating  tiie 
Siinday  law,  and  brings  error.    Affirmed. 

Bennet  &  Bennet,  for  plaintiff  in  error. 
W.  B.  Tliomas,  Sol.  Gen.,  for  the  State. 


LAMAB,  J.  The  defenclant  was  indicted 
for  Tiolatin^f  Pen.  Code,  f  4S22,  in  that  she 
sold  domestic  wine  on  the  Sabbath  day. 
There  was  eyidence  that  she  was  engaged  in 
seyeral  occupations,  each  of  which  may  haye 
taken  more  of  her  time  than  that  of  selling 
wlne^  of  which  it  appears  she  had  large  quan- 
tities on  hand.  There  was  eyidence  that  one 
witness  bought  a  gallon  upcm  each  of  fiye 
or  six  separate  occasions  within  two  months 
preceding  the  indictment;  that  others  went 
to  her  place  for  the  same  purpose.  Selling 
wine,  therefore,  was  enough  within  the  pur- 
suit of  her  business  or  the  work  of  her  ordi- 
nary calling  to  haye  made  It  Impossible  for 
her  to  haye  recoyered  for  the  purchase  price 
of  any  she  sold  on  Sunday.  "Those  things 
which  are  repeated  daily  or  weekly  in  the 
course  of  trade  or  business  are  parts  of  the 
ordinary  calling  of  a  man  exercising  such 
trade  or  business."  Rex  y.  Whitnash,  7 
Bam.  &  C.  602.  This  particular  line  of  her 
business  was  possibly  not  so  actiye  as  oth- 
ers; still  selling  wine  was  work  of  her  ordi- 
nary calling.  There  was  no  conflict  in  the 
testimony,  and  no  assignment  of  error  on  any 
charge  or  refusal  to  charge,  from  which  we 
assume  that  the  Judge  correctly  instructed 
the  Jury  as  to  what  they  must  find  beyond  a 
reasonable  doubt  before  they  could  conyict 
the  defendant 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  C.  J^  absent  on 
account  of  sickness. 


(119  Oa.  m> 

BRAZZKLL  y.  STATB. 

(Supreme  Court  of  Georgia.     March  8,  190^) 

CARRIBR& -FAILURE  TO  PAY  FARB-CONCBAL - 
MBNT— DBFBNSBS. 

1.  Where  one  without  fare  or  ticket  is  order- 
ed by  the  conductor  to  leaye  the  train,  and,  after 
opportunity  to  comply,  conceals  himself  in  the 
car  and  continues  the  journey,  he  is  guilty  of 
yiolating  the  provisions  of  the  act  approyed  De- 
cember 21,  1897  (Acts  1897,  p.  116). 

2.  Nor  would  the  contention  that  the  defend- 
ant was  under  the  influence  of  liquor  afford  re- 
lief to  him  from  liability  for  his  criminal  act. 
Pen.  Code,  I  89. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Moultrie;  W.  A. 
Coyington,  Judge. 

Charles  Brazzell  was  conyicted  of  stealing 
a  ride  on  a  train,  and  brings  error.  Af- 
firmed. 

The  defendant  was  an  employ^  of  the 
Georgia  Northern  Railway  Company.  He  got 
upon  the  train  at  Moultrie,  bound  for  Albany. 
The  conductor  asked  him  if  he  had  a  ticket 
or  a  pass,  and,  upon  his  answering  in  the 
negatiye,  told  him  he  would  haye  to  pay  his 
fare,  or  get  off  at  the  next  stop,  on  the  out- 
skirts of  the  town.  The  train  stopped  at  the 
point  indicated  long  enough  for  the  defendant 
to  alight  The  conductor  testified  that  he 
suspected  that  the  defendant  was  trying  to 
"beat"  his  way,  and  not  only  searched  for 
him  when  the  train  started,  but  also  instruct- 
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ed  the  baggage  master  to  do  likewise.  Both 
went  through  the  train  several  times  without 
discoyering  the  defendant,  but  subsequently 
the  baggage  master  found  him  crouched  down 
between  the  seats.  In  his  statement  the  de- 
fendant claimed  to  have  been  drunk,  and  to 
have  no  recollection  of  wliat  he  had  done. 
Having  been  found  guilty,  he  moved  for  a 
new  trial  on  the  general  grounds. 

Alfred  B.  Kline,  for  plaintiff  in  error.  T. 
W.  Mattox,  Sol.,  for  the  State. 

LAMAR,  J.  When  he  entered  the  train, 
the  defendant  made  no  effort  to  conceal  him- 
self; and,  although  he  did  not  pay  his  fare, 
or  offer  to  do  so,  he  was  not  then  guilty  of 
any  violation  of  the  act  of  1897  (Acts  1807, 
p.  116)  making  it  unlawful  to  steal  a  ride  on  a 
railroad  train.  When,  however,  the  conduct- 
or directed  him  to  get  off,  and  the  train  stop- 
ped long  enough  to  enable  him  to  do  so,  but 
Instead  he  remained  in  the  car  and  secreted 
himself  from  the  crew,  he  violated  the  stat- 
ute. Nor  was  his  claim  that  he  was  under 
the  influence  of  liquor  any  reason  to  set  aside 
the  verdict  Pen.  Code,  fi  39.  He  was  able 
to  form  a  guilty  intent,  if  sober  enough  to 
try  to  hide. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  O.  J.,  absent  on 
account  of  sickness. 


(11»  Ga.  582) 

BUTLJBSB  V.  STATBL 

(Supreme  Court  of  Georgia.     March  8,  1904.) 

CRIMINAL  LAW— APPEAL-REVIEW. 

1.  No  complaint  is  made  that  the  judge  com- 
mitted any  error  of  law.  The  evidence,  while 
not  demanding  the  conviction  of  the  accused, 
was  sufficient,  if  believed  by  the  jury,  to  war- 
rant the  verdict  which  they  returned.  That  ver- 
dict was  approved  by  the  trial  judge,  and  this 
court  will  not  interfere  with  it 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Berrien  Coun- 
ty;  B.  6.  Mitchell,  Judge. 

John  Butler  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

John  Murrow  and  J.  J.  Murray,  for  plain- 
tiff in  error.  W.  B.  Thomas,  Sol.  Gen.,  and 
Jno.  G.  Hart,  Atty.  Gen.,  for  the  State. 

CANDLEB,  J.  Judgment  affirmed.  All 
the  Justices  concurring,  except  SIMMONS, 
C.  J.»  absent  on  account  of  aicknesab 


ai9  Oa.  562) 

JOHNSOI*  V.  STATHL 
(Supreme  Court  of  Georgia.     March  8,  1904.) 

DISORDERLY  CONDUCT— PROPANE  LANGUAGE- 
CERTIORARI. 

1.  The  evidence  adduced  on  the  trial  of  this 
case  in  the  county  court  warranted  a  coutic- 
tion  of  the  accused  on  the  charge  of  using  pro- 
fane language  in  the  presence  of  a  female,  in 
violation  of  the  provisions  of  Pen.  Code  1895, 
I  396;  and  as  the  presiding  judge,  in  charging 


the  jurv  as  to  the  law  governing  the  case,  fully 
and  fairly  submitted  to  them  tne  queBtlooa  on 
which  they  were  called  upon  to  pass,  the  court 
below  properly  decUhed,  on  certiorari,  to  set 
their  verdict  aside. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Moigan  Ooun- 
ty;   H.  M.  Hold^i,  Judge. 

Sarah  Johnson  was  convicted  of  ualiig  piD> 
fane  language,  and  brings  error.    Affirmed. 

George  &  Anderson,  for  plaintiff  in  error. 
J.  E.  Pattle,  Sol.  Gen.,  and  BL  W.  BnUer, 
for  the  State. 


TURNER,  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS,  C  J^ 
absent  on  account  of  sickness. 


(11»  Oa.  561) 

MILLER  T.  STATE. 

(Supreme  Court  of  C^rgia.     March  8,  1004.) 

CRIMINAL  LAW— NEW   TRIAL-DISCBBTION  OF 
TRIAL  COURT. 

LThe  evidence  fully  authorixed  the  verdict. 
All  applications  for  new  trials  upon  the  ground 
of  newly  discovered  evidence  are  addressed  to 
the  sound  legal  discretion  of  the  trial  judge; 
and,  even  if  the  newly  discovered  evidence  relied 
on  as  a  ground  for  a  new  trial  was  not  cumulat- 
ive in  its  nature,  there  is  nothing  in  the  record 
to  indicate  that  the  judge  abused  the  discretion 
vested  in  him  in  overrulmg  the  motion  on  this 
ground. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Hart  County; 
B.  D.  EiVans,  Judge. 

Bill  Miller  was  convicted  of  crimen  and 
brings  error.    Affirmed. 

A.  G.  A  Julian  McCurry,  for  plaintiff  In 
error.    D.  W.  Meadow,  Sol.  Gen.,  for  the 

State. 


COBB,  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS^  C  J., 
absent  on  account  of  8ickneM» 


(119  Oa.  61^;) 
STEADMAN  &  CO.  v.  SOUTHERN  PINE  Oa 
OF  GEORGIA  et  al. 

(Supreme  Ck>urt  of  Georgia.     March  8|  1904.) 
INJXJNCnON-ORANT— RBVIBW. 

1.  nils  case  falls  within  the  well-established 
rule  that  a  judgment  granting  an  injunction 
will  not  be  disturbed  by  this  court  when  it  ap- 
pears that  the  evidence  touching  the  mattu*  m 
controversv  was  conflicting,  and  called  for  an 
exercise  of  the  discretion  with  which  th*  trial 
judge  was  vested. 

(Syllabus  by  the  CourtJ 

Error  from  Superior  Oonrtt  Ooffee  Oonnty; 
T.  A.  Parker,  Judge. 

Action  by  the  Southern  Pine  Company  of 
Georgia  and  others  against  Steadman  ft  Ca 
Judgment  for  plaintiffs,  and  defendants  bring 
error.    Affirmed. 

Dart  &  Roan  and  E.  D.  Graham,  for  plain- 
tiffs in  error.    Toomer  &  Reynolds^  Jno.  C 
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McDonald,  and  Qtdncey  A  McDonald,  for  de- 
fendants In  error. 

TURNBR,  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS^  O.  J., 
absent  on  account  of  sickness. 


(119  Qa.  666) 

SOLOMON  V.  STATU 

(Supreme  Oourt  of  Georgia.     March  8,  1904.) 

CRIMINAL  LAW— APPEAIi-RBVIBW. 

1.  One  of  the  charges  complained  of  was  en- 
tirely free  from  error.  The  other,  eyen  if  er- 
roneous, could  not  possibly  have  been  injurious 
to  the  accused.  The  eyidence  amply  warranted 
the  verdict  of  guilty,  and  it  was  not  error  to 
overrule  the  motion  for  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  CartersYllle;  A. 
M.  Foute,  Judge. 

BUI  Solomon  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

James  B.  Gonyers,  for  plaintUf  In  error. 
Sam  P.  Maddoz,  Sol.  Gen.,  for  the  State. 

CANDLER,  J.  Judgment  affirmed.  All 
the  Justices  concurring,  except  SIMMONS^ 
G.  J.,  absent  on  account  of  sickness. 


(119  Oa.  m) 

F.  B.  STBADMAN  A  (X).  r.  DORMINET- 

PRICB  LUMBER  GO. 

(Supreme  Court  of  Georgia.     March  3,  1904.) 

INJUNOnON— CONFLICTINa  BVIDSNCB— 
REVIEW. 

1.  Any  conflict  in  the  evidence  as  to  notice  by 
the  plaintiffs  of  defendant's  interest  In  the  tim- 
ber, and  as  to  what  would  be  a  reasonable  time 
within  which  the  timber  should  be  cut,  was  a 
matter  to  be  passed  on  by  the  trial  judge,  and 
there  was  no  abuse  of  discretion  in  refusing  the 
injunction. 

(Syllabus  by  the  C3ourt.) 

Error  from  Superior  Court,  Coffee  County; 
T.  A.  Parker,  Judge^ 

Action  by  F.  R.  Steadman  &  Co.  against 
the  Dormlney-Price  Lumber  Company  to  en- 
Join  a  trespass.  Judgment  for  defendant; 
and  plaintiff  brings  error.     Affirmed. 

Dart  &  Roan,  for  plaintiff  In  error.  Jnow 
O.  McDonald  and  Quincey  &  McDonald,  for 
defendant  In  error. 

FISH,  P.  J.  F.  R.  Steadman  &  Ck>.,  claim- 
ing to  have  a  perfect  legal  title  to  lot  No. 
267  In  Coffee  county,  brought  a  petition  under 
the  woodcutters'  act  (Civ.  Ck)de  1895,  §  4927) 
to  enjoin  a  trespass  thereon  by  the  Dormln- 
ey-Prlce  Lumber  (Company.  The  defendant 
set  up  a  right  to  the  timber  by  virtue  of  a 
conveyance  older  than  that  under  which  the 
petitioners  claimed;  averring  that  the  plain- 
tiffs were  not  bona  fide  purohasers  for  value, 
without  notice  of  the  defendant's  Interest 
The  defendant  claimed  under  a  lease  dated 
December  13,  1889,  by  which  Rlcketson  con- 
veyed to  Bewick,  of  Wayne  county,  Mich., 
the  timber,  logs,  and  growing  trees  on  lot 


267;  said  lease  to  expire  In  three  years  from 
the  time  the  lessee  commenced  to  cut  the 
timber.  There  was  evidence  that  the  convey- 
ance of  the  timber  was  subject  to  a  prior 
lease  of  the  same  timber  for  turpentine  pur- 
poses, and  that  the  defendant  had  been  pre- 
vented from  cutting  the  timber  by  reason 
of  the  opposition  of  those  holding  the  turpen- 
tine privilege,  which  was  not  only  prior  in 
date,  but  had  to  be  exercised  before  the  tim- 
ber was  cut  There  was- also  evidence  as  to 
the  great  extent  of  the  timber  owned  by  the 
defendant,  as  to  the  remoteness  of  that  in 
litigation  from  transportation  at  the  time  of 
the  conveyance,  and  much  evidence  as  to 
what  would  have  been  a  reasonable  time  in 
which  the  owner  could  have  been  expected  to 
begin  work  In  cutting  the  timber  on  lot  267 
for  sawmill  purposes  It  also  appeared  that 
neither  the  owner  of  the  fee  nor  the  plahi- 
tlffs  had  given  any  notice  to  the  defendant  to 
begin  work.  On  the  hearing  the  Judge  re- 
fused the  Injunction  uiwn  the  defendant  giv- 
ing bond  conditioned  to  pay  plaintiffs  any 
damages  they  might  recover  on  the  final  trial, 
whereupon  they  excepted. 

It  was  for  the  trial  Judge  to  pass  upon  the 
disputed  questions  of  fact,  and  we  find  no 
abuse  of  discretion  In  refusing  the  Injimc- 
tion. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS*  O.  J.,  absent  on 
account  of  sickness. 


(119  Oa.  561) 
8URLES  V.  STATB. 
(Supreme  Court  of  Qeorgia.     March  8,  1904.) 
ASSAULT— BVIDBNCBV-APPSALr-NEW  TRIAL. 
1.  The  accused  was  convicted  of  assault  and 
battery.    The  evidence  fully  authorized  the  ver- 
dict   The  newly   discovered   evidence,   even  if 
tme,   showed  no  justification   for  the  battery. 
The  discretion  of  the  trial  judge  in  refusing  to 
grant  a  new  trial  will  not  be  interfered  with. 
(Syllabus  by  the  Court) 
Brror  from  City  Court  of  Newnan. 
Thomas  Surles  was  convicted  of  assault, 
and  brings  error.    Affirmed. 

A.  H.  Freeman  and  W.  C.  Wright,  for  plain- 
tiff In  error.  W.  G.  Post  and  W.  U  fitalllngs, 
for  the  State. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS^  C.  J^ 
absent  on  account  of  sickness. 


ai9  Oa.  563) 
JOHNSON  T.  STATB. 
(Supreme  Court  of  (Georgia.     March  8,  19(H.) 

LARCENY— EVIDENCE— TRIAL— BURDEN  OF 
PROOF— NEW  TRIAL. 

1.  The  accused  was  deprived  of  no  substantial 
right  by  the  refusal  of  the  court  to  allow  his 
counsel  to  prove  by  a  witness  whose  name  ap- 
peared on  the  indictment  as  prosecutor  that  he 
did  not,  in  point  of  fact,  sustain  any  such  rela- 
tion to  the  case.  The  trial  judge  did  not,  in 
exercising  his  privilege  of  himself  examining 
witnesses  introduced  by  the  prosecution,  int»- 
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mate  any  opinioii  at  to  the  weight  to  be  given 
their  teatimoiiy;  and  the  jury  were  fully  and 
fairly  instructed  aa  to  the  burden  resting  on  the 
state  of  showing  that  at  the  time  the  accused 
acquired  possession  of  the  horse  alleged  to  have 
been  stolen  he  had  formed  a  secret  intent  of 
'  appropriating  it  to  his  own  use,  and  that  its 
subsequent  appropriation  by  him  was  in  pursu- 
ance of  such  origmal  intent. 

2.  There  was  eyidence  from  which  the  Jury 
might  well  have  reached  the  conclusion  that  the 
accused,  with  intent  to  steal  the  animal,  went  to 
the  owner,  and,  under  the  pretense  of  hiring 
the  horse  for  a  limited  time,  obtained  possession 
of  him  with  a  Tiew  to  drivmg  to  a  distant  city, 
and  there  selling  him;  and,  this  being  so,  the 
court  below  doubtless  exercised  a  wise  discr^ 
tion  in  declining  to  grant  the  accused  a  new 
trial. 

(Syllabus  by  the  Ck)urt.) 

£3iTor  from  Superior  Ck>urt,  Bibb  Oounty; 
W.  H.  Felton,  Jr.,  Judge. 

J.  BL  Johnson,  alias  G.  C.  Gunter,  was  con- 
Tlcted  of  theft,  and  brings  error.    Affirmed. 

Jere  Moore,  for  plaintiff  In  error.  Wm. 
Branson,  Sol.  Gfen.,  for  the  State. 

TURNER,  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS,  a  J., 
absent  on  account  of  sickness. 


(119  Oa.  S12) 

GRIFFIS  T.  G.   S.  BAXTER  &  CO. 

(Supreme  Court  of  Georgia.     March  3,  1904.) 

BRROR^BILL  OF  BXCBPTIONS— REVIEW. 

1.  The  bill  of  exceptions  complains  that  the 
court  below  erred  in  sustaining  a  plea  in  abate- 
ment to  the  plaintifiTs  petition.  That  plea  set 
up  the  pendency  of  another  suit  between  the 
same  parties  on  the  same  cause  of  action.  The 
bill  of  exceptions  does  not  contain  any  eyidence, 
or  specify  a  brief  thereof,  as  necessary  to  an 
understanding  of  the  alleged  errors.  It  does 
specify  the  record  in  the  first  suit,  and  that  rec- 
ord is  incorporated  in  the  transcript  brought  to 
this  court;  but  there  is  nothing  to  show  that  it 
was  introduced  in  evidence  on  the  trial  of  the 
plea  in  abatement,  nor  is  there  in  the  transcript 
any  approved  brief  of  the  evidence. 

Held,  there  being  nothing  before  this  court 
which  can  be  recognized  as  showing  upon  what 
the  judgment  of  the  court  below  was  based, 
that  judgment  will  not  be  held  error. 

(Syllabus  by  the  Court) 

B>rror  from  Superiw  Court,  Clinch  County; 
T.  A.  Parker,  Judge. 

Action  by  A.  R.  G.  Griffis  against  G.  8. 
Baxter  &  Co.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

S.  L.  Drawdy  and  Simon  W.  Hitch,  for 
plaintiff  in  error.  Toomer  &  Reynolds,  for 
defendant  in  error. 

CANDLER,  J.  Judgment  affirmed.  All 
the  Justices  concurring,  except  SIMMONS, 
C' J.,  absent  on  account  of  sicknes!* 


(119  Qa.  668) 

GAINES  V.  STATE. 

(Supreme  Court  of  Georgia.     March  8,  1904.) 

HOMICIDE^-BVIDENCB-INSTRUCTIGNS. 

1.  The   instructions  given   the  jury  touching 

the  law  of  conspiracy  were  not  subject  to  criti- 


cism because  **not  properly  adjusted  to  tiie  east 
(m  trial,"  nor  because  they  emlwaced  an  'Inti- 
mation by  the  court  that  the  [accused]  was 
guilty  of  murder  bv  actual  perpetration'';  his 
theory  of  '*an  accidental  killing'*  was  not  sup- 
ported either  by  the  testimony  or  by  his  state- 
ment to  the  jury;  and  no  reason  appears  why 
their  verdict  of  guilty  should  be  set  aside,  it 
being  fully  warranted  by  the  evidence  relied 
on  by  the  state  for  a  conviction 
(Syllabus  by  the  Court) 

EmNT  from  Superior  Ooort,  Hall  Oonnty; 
J.  J.  Klmsey,  Judge. 

Jim  Graines  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

A.  C.  Brown,  J.  O.  Adams,  and  H.  H. 
Dean,  for  plaintiff  In  error.  W.  A.  Charters, 
Sol.  Gen.,  and  Jno.  a  Hart,  Atty.  Geo.,  for 
the  State. 

TURNER,  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS,  OL  J.» 
absent  on  account  of  sickness. 


(119  Oa.  675) 
FOSTER  V.  ATLANTA  RAPU)  TRANSIT 

CO. 
(Supreme  Court  of  Georgia.     Hardi  4,  1901.) 
NBW  TRIAI«-HEAR8AT  BVIDBNCB. 
1.  The  admission^  over  the  objection  of  a  par- 
ty, of  hearsay  evidence,  the  natural  tendency 
of  which  was  to  discredit  his  witnesses   and 
prejudice  his  case,  requires  the  grant  of  a  new 
trial,  when  it  is  applied  for  upon  this  ground. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  A.  EL 
Calhoun,  Judge. 

Action  by  Frank  Foster,  by  his  next  frigid, 
Henry  Foster,  against  the  Atlanta  Rapid 
Transit  CSompany.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

Rncker  &  Rucker,  for  plaintiff  In  error. 
Rosser  &  Brandon  and  W.  T.  Colqoitt.  for 
defendant  In  ernur. 

FISH,  P.  J.  Frank  Foster,  by  his  next 
friend,  Henry  Foster,  brought  suit  in  the 
city  court  of  Atlanta  against  the  Atlanta 
Rapid  Transit  Ck>mpany,  a  street  railroad 
company,  for  damages.  The  petition  alleged 
that  Frank  Foster,  while  a  passenger  on  a 
car  of  the  defendant  company,  and  prepared 
to  pay  his  fare,  was,  without  warrant  or  au- 
thority of  law,  pushed  and  kicked  from  the 
same  by  the  conductor  In  charge  of  the  car. 
whereby  he  sustained  certain  specified  inja- 
riea  The  defendant  company,  by  its  an- 
swer, denied  that  its  conductor  committed 
any  of  the  acts  charged  In  the  petition.  On 
the  trial  of  the  case  there  was  a  sharp  con- 
flict In  the  testimony  Introduced  by  the  par> 
tie&  The  Jury  found  a  yerdict  for  the  de- 
fendant The  plaintiff  made  a  motloo  for  a 
new  trial  on  the  usual  grounds,  to  which,  by 
amendment,  there  was  added  one  other. 
This  last  ground  alleged  error  In  the  follow- 
ing ruling  of  the  court:  Li.  O.  Simmons^  a 
witness  for  the  defendant,  testffied  that  the 
names  of  the  persons  who  were  on  the  car 
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that  night  were  turned  over  to  him,  and  h% 
went  to  see  them.  The  court  then,  over  the 
objection  of  plaintiff's  counsel,  allowed  him 
to  testify  as  follows:  "I  did  not  subpoena 
them  because  they  did  not  know  anything 
about  it  They  said  they  did  not  know  any- 
thing about  the  transaction,  and  so  I  did 
not  need  them.*'  The  objection  made  to  the 
admission  of  this  testimony  was  that  it  "was 
incompetent,  irrelevant,  immaterial,  and 
hearsay."  The  motion  for  a  new  trial  al-. 
leged  that  this  testimony  was  hurtful  to  the 
plaintiff,  because  two  witnesses  for  the  plain- 
tiff had  sworn  that  the  conductor  came  into 
the  car  after  he  had  kicked  the  plaintiff, 
Frank  Foster,  off,  and  said,  "I  am  going  to 
kill  a  lot  of  them  little  sons  of  bitches,''  and 
"further  stated  he  was  going  to  kill  a  lot  of 
them  damned  little  niggers,  and  laughed 
about  it"  In  a  note  to  this  ground,  the  trial 
Judge  states:  "The  court  stated  to  the  Jury 
that  he  let  this  evidence  in  to  account  for 
the  nonproductlon  of  the  witnesses,  and  not 
for  the  purpose  of  proving  facts."  The  record 
shows  that  one  of  the  witnesses  who  swore 
that  the  conductor  made  tlie  statements  men- 
tioned above  testified  that  others  on  the  car 
heard  these  statements.  According  to  the 
.  testimony  of  the  conductor,  there  were  many 
people  on  the  car  at  the  time  it  was  alleged 
he  kicked  and  pushed  the  plaintiff  off,  espe- 
cially at  and  near  the  end  of  the  car  where 
this  was  said  to  have  occurred;  and  the  dr- 
cmnstances  testified  to  by  the  plaintiff  and 
his  witnesses  were  of  such  a  charact^  that, 
if  they  really  occurred,  other  passengers  on 
the  car  would  very  likely  have  had  knowl- 
edge of  them.  Therefore,  for  the  court— no 
matter  what  may  have  been  his  purpose  in 
admitting  this  testimony— to  allow  Simmons, 
an  agent  of  the  defendant  company  charged 
with  Investigating  the  case  and  looking  for 
witnesses*  to  testify  that  he  had  received  a 
list  of  the  names  of  the  persons  who  were 
on  the  car  when  it  was  alleged  this  occur- 
rence took  placCr  and  had  seen  these  people, 
and  they  had  told  him  they  knew  nothing 
about  it,  was  to  admit  hearsay  testimony, 
the  natural  tendency  of  which  was  to  dliB- 
credit  the  testimony  of  the  plaintiff's  wit- 
nesses and  to  injure  his  case.  To  allow  a  wit- 
ness, presumably  of  good  standing  and  char- 
acter, to  testify  that  he  had  seen  the  per- 
sons who  were  on  the  car  at  the  time  the 
plaintiff  was  alleged  to  have  received  his 
injuries,  and  they  had  stated  to  him  that 
they  knew  nothing  of  such  an  occurrence  as 
the  one  in  question,  was,  in  a  measure, 
equivalent  to  these  persons  themselves  so 
stating  to  the  Jury.  It  was  to  allow  state- 
ments not  made  under  oath,  unsifted  by 
cross-examination,  possibly  made  by  the  par- 
ties to  avoid  being  subpoenaed  as  witnesses, 
and  prejudicial  to  the  plaintiff,  to  be  sub- 
mitted to  the  Jury.  Who  can  say  what  force 
and  effect  such  hearsay  statements  may  have 
had  upon  the  minds  of  Jurors,  considering  a 
case  in  which  the  testimony  of  the  witnesses 


who  really  appeared  before  them  was,  upon 
the  vital  issue  in  the  case,  so  painfully  con- 
flicting? That  the  evidence  was  open  to  the 
objection  that  it'  was  hearsay,  there  can  be 
no  doubt  Its  admission  absolutely  required 
the  grant  of  a  new  trial.  That  the  court  told 
the  Jury  that  it  was  admitted  only  for  the 
purpose  of  accounting  for  the  nonproductlon 
of  witnesses  does  not  affect  the  question  of 
its  admissibility.  It  would  open  a  very  wide 
door  for  the  introduction  of  hearsay  testi- 
mony to  hold  that  testimony  of  this  char- 
acter was  admissible  for  such  a  purpose. 
All  that  a  party  would  have  to  do  toi  get  be- 
fore the  Jury  unsworn  statements  of  persons 
shown  to  have  been  present  when  a  given 
transaction  was  alleged  to  have  occurred, 
tending  to  show  that  it  did  not  occur,  would 
be  to  introduce  a  witness  who  would  swear 
that  he  had  seen  such  persona,  and  they 
had  told  him  that  they  knew  nothing  about 
such  an  occurrence.  Neither  the  plaintiff 
nor  the  defendant  was  under  any  legal  ob- 
ligation to  introduce  as  witnesses  all  the 
persons  who  were  on  the  car  at  the  time  of 
the  alleged  occurrence,  and  so  neither  was 
required  to  account  for  the  nonproductlon  of 
such  persons  as  witnessea  Besides,  if  either 
had  been  under  any  obligation  to  account  for 
the  nonproductlon  of  such  persons,  this  was 
not  the  way  in  which  to  do  it  If  produc- 
tion were  required,  nonproductlon  could  not 
be  excused  upon  such  a  ground,  and  hearsay 
evidence  would  be  none  the  less  inadmissible. 
The  way  to  acount  for  the  nonproductlon  of 
a  witness  is  to  show  inability  to  produce 
him.  To  sustain  the  ruling  of  the  court  the 
defendant  in  error  cites  Richmond  A  Dan- 
ville R.  Co.  V.  Garner,  91  Ga.  27,  16  S.  B.  110. 
In  reference  to  this  citation,  it  is  sufildent 
to  say  that  there  the  absent  witness  was  the 
plaintiff's  wife,  and  he  accounted  for  her 
nonproductlon  by  simply  showing  that  she 
was  detained  at  home  by  reason  of  the  sick- 
ness of  her  children.  The  question  of  the 
admissibility  of  hearsay  evidence  was  not 
involved. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  0.  J.,  absent  on 
account  of  sickness. 


(U9  Oa.  597) 

SIMS  V.  OORDELE  ICE  00.  et  al. 

(Supreme  Court  of  Georgia.     March  3,  1904.) 

OPTION  TO  PURCHASE— DEATH  OP  PURCHASER 
-RIGHTS  OP  ADMINISTRATOR-POSSESSION  OP 
REALTY— RECEIVER. 

1.  A  contract  right  to  purchase  designated 
property  within  a  given  time  at  a  stipulated 
price,  upon  the  credit  of  the  person  owning  such 
rl^ht,  is  not  assignable,  and,  upon  his  dying 
within  the  time  limited  for  the  exercise  of  such 
right  without  haying  exercised  it,  it  does  not 
pass  into  the  hands  of  his  administrator  as  an 
asset  of  his  estate. 

2.  There  was  no  merit  in  the  general  ground 
of  the  demurrer.  The  petition  stated  a  cause 
of  action  against  the  defendant  alleged  to  be 
in  the  wrongful  possession  of  the  plaintiff's  prop- 
erty for  the  recovery  of  such  propeity  and  rea- 
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sonable  rent  for  the  same,  and  also  for  the  ap- 
pointment of  a  receiver  for  such  property  pend- 
ing the  litigation  between  the  parties. 

B.  There  was  a  misjoinder  o<  causes  of  action, 
and  also  a  misjoinder  of  parties  defendant,  and, 
as  the  demurrer  attacked  the  petition  upon  these 
special  grounds,  the  judgment  sustaining  the 
same  must  be  affirmed.  But  direction  is  given 
that,  before  the  judgment  of  this  court  is  made 
the  judgment  of  the  court  below,  the  plaintiff 
be  allowed  to  amend  his  petition  so  as  to  cure 
these  defects  therein;  that,  upon  his  doing  so, 
the  case  stand  for  trial  upon  the  petition  as  thus 
amended;  and  that,  upon  his  failure  to  do  this, 
the  judgment  below  be  unconditionally  affirmed. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Dooly  Connty; 
Z.  A.  littlejobn,  Judge. 

Action  by  S.  R.  Sims  against  the  Oordele 
Ice  Company  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

Allen  Fort  &  Son,  James  Taylor,  and  Bi 
A.  Hawkins,  for  plaintiff  In  error.  J.  T.  Hlll> 
J.  H.  Hall,  and  Whipple  &  McKenzie,  for 
defendants  in  error. 


FISH,  P.  J.  This  case  was  dismissed  in 
the  court  below  upon  a  demurrer  to  the 
plaintiff's  petition,  and  the  bill  of  exceptions 
alleges  that  the  court  erred  in  sustaining  the 
demurrer.  The  demurrer  was  both  general 
and  special.  The  general  ground  alleged 
that  the  petition  set  forth  no  cause  of  action, 
and  that  the  plaintiff  had  an  adequate  reme- 
dy at  law.  By  way  of  special  demurrer,  it 
was  alleged  that  there  was  a  misjoinder  of 
causes  of  action,  and  also  that  there  was  a 
misjoinder  of  parties.  The  demurrer  was 
sustained  generally,  the  Judgment  not  Indi- 
cating that  it  was  sustained  upon  any  par- 
ticular ground  or  grounds.  We  are  there- 
fore to  consider  whether  either  of  the 
grounds  was  sufficient  to  authorize  the  Judg- 
ment of  the  court 

1, 2.  We  will  first  consider  the  main  ques^ 
tion  involved  In  the  case,  and  that  is  wheth- 
er the  plaintiff's  petition  set  forth  a  cause 
of  action  against  the  Cordele  Ice  Company. 
This  involves  a  consideration  of  the  option 
or  right  which  the  petition  shows  the  plain- 
tiff proposed  to  grant  to  G.  R.  Sims  in  the 
event  the  proposition  submitted  by  the  plain- 
tiff to  T.  B.  Sims  was  accepted.  The  propo- 
sition made  to  T.  B.  Sims  and  the  option  of- 
fered to  6.  R.  Sims  were,  as  the  petition 
shows,  contained  In  the  following  letter  writ- 
ten by  the  plaintiff  to  the  former:  "Ameri- 
cus,  Ga.,  March  23rd,  1880.  Mr.  T.  B.  Sims, 
Cordele,  Ga.— Dear  Tom:  In  reference  to  dis- 
position of  the  Cordele  Ice  Machine,  make 
you  the  following  proposition,  namely:  First, 
you  turn  back  to  me  possession  of  the  prop- 
erty, also  quitclaim  to  same,  or  in  other 
words  your  interest  in  same  cease,  in  con- 
sideration of  which  shall  lease  to  you  for 
the  term  of  three  years  the  Cordele  Ice  Ma- 
chine, you  to  keep  in  repair  the  machine 
and  building.  Also  further  agree  at  the  ex- 
piration of  your  lease,  grant  G.  R.  Sims  the 


option  of  purchasing  the  above  machine  foi 
the  sum  of  $9,000.00  divided  into  nine  in- 
stallments of  one  thousand  dollars,  payment 
to  bear  interest  at  the  rate  of  7%  from  date 
of  same.  The  above  proposition  only  to  be 
considered  upon  the  surrender  of  all  claims 
that  the  Cordele  Ice  Co.,  T.  B.  &  G.  R.  Sims 
or  either  might  hold  against  S.  R.  Sims  or 
holdings  of  S.  R.  Sims.  Above  (Hroposition 
also  to  bind  yon  to  pay  and  keep  paid  all 
accrued  expenses  upon  the  Cordele  Ice  Ma- 
chine in  the  way  of  taxes;  also  insurance 
taxes  or  other  expenses  that  might  come 
against  that  piece  of  property  during  your 
possession.  ♦  ♦  •  Should  you  see  your 
way  clear  to  accept  above  named  proposition 
so  notify  me  in  order  that  I  may  have  neces- 
sary papers  drawn,  embodying  above  in  le- 
gal form.  Awaiting  your  early  reply.  I  re- 
main, yours,  S.  R.  Sims."  The  plaintiff  al- 
leged that  the  proposition  contained  in  this 
letter  had  been  withdrawn  by  him  before  its 
acceptance,  while  the  defendants  contended 
that  the  petition  showed  that  this  conten- 
tion had  been  decided  adversely  to  the  plain- 
tiff in  litigation  between  him  and  T.  B.  Sims, 
and  was  res  Judicata  in  the  present  case. 
The  plaintiff  further  contended  that  the  op- 
tion offered  by  him  to  G.  R.  Sims  was  void, 
because  without  consideration,  and,  if  not 
void  originally,  it  was  not  assignable,  and, 
never  having  been  accepted  by  G.  R.  Sims, 
expired  upon  his  death.  The  defendants 
contended'  that  this  option  or  right  of  G.  R. 
Sims  to  purchase  the  property  in  controversy 
ui)on  the  terms  stipulated  in  this  letter  was 
based  upon  a  sufficient  consideration,  which 
had  been  received  by  the  plaintiff;  that  it 
was  transferable,  and  upon  the  death  of  G. 
R.  Sims  was  an  asset  of  his  estate,  which 
passed  into  the  hands  of  his  administrator, 
and,  as  such,  was  duly  sold  by  the  adminis- 
trator and  purchased  by  Mrs.  G.  R.  Sims, 
and  by  her  transferred  to  the  Cordele  Ice 
Company,  which  thereupon  became  entlUed 
to  purchase  the  property  in  controversy  from 
the  plaintiff  upon  the  terms  stipulated  to 
the  option;  and  that  all  of  this  was  shown 
by  the  plalntiflTs  petition. 

So  far  as  the  decision  of  this  case  is  con- 
cerned, it  does  not  matter  whether  the  prop- 
osition made  by  the  plaintiff  to  T.  B.  Sims 
resulted  in  a  binding  contract  between  the 
parties  or  not  We  take  it  for  granted  that 
It  did,  and  that  everything  necessary  In  or- 
der to  vest  in  G.  R.  Sims  the  right  to  pur- 
chase the  property  in  controversy  between 
the  plaintiff  and  the  Cordele  Ice  Company, 
upon  the  terms  mentioned  in.  the  offer  of  S. 
R.  Sims  to  him,  had  been  done,  so  that,  while 
he  lived,  without  his  consent  the  option 
could  not  have  been  withdrawn  by  S.  R. 
Sims  before  the  time  within  which  It  could 
be  accepted  had  expired.  But  the  right  to 
purchase  the  property  upon  the  terms  stipu- 
lated was  one  which  was  purely  personal  to 
G.  R.  Sims,  and  could  not  have  been  trans- 
ferred by  him  to  any  one  else  without  the 
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consent  of  S.  R.  Sims.  As  It  was  a  right 
which  no  one  else  bnt  G.  R.  Sims  conld  ex- 
ercise, when  he  died  without  having  exer- 
cised it  it  became  extinct  It  did  not  pass 
to  his  administrators  as  an  asset  of  his  es- 
tate, and  hence  Mrs.  Sims  acquired  nothing 
by  the  attempted  sale  and  transfer  to  her 
of  this  right  by  the  administrator,  and  there- 
fore had  nothing  to  transfer  to  the  Cordele 
Ice  Company. 

It  la.  well  settled  that  a  contract  right 
which  is  coupled  with  liabilities,  or  involves 
a  relation  of  personal  confidence  between 
the  parties,  cannot  be  transferred  to  a  third 
party  by  one  of  the  parties  to  the  contract 
without  the  consent  of  the  other.  Tlfton, 
Thomasville  &  Gulf  Railway  Co.  t.  Bedgood, 
116  Ga.  945,  43  S.  E.  267,  and  cases  cited. 
This  being  true,  it  is  very  clear  that  a  right 
which  one  person  has  to  make  a  given  con- 
tract with  another,  which  is  coupled  with 
the  assumption  of  liabilities  by  the  former 
to  the  latter,  and  involves  a  relation  of  per- 
sonal confidence  between  them,  cannot  be 
transferred  to  a  third  party  without  the  con- 
sent of  the  party  against  whom  such  right 
is  held.  The  right  of  G.  R.  Sims  to  purchase 
the  property  "for  the  sum  of  $9,000.00  divide 
ed  into  nine  installments  of  one  thousand 
dollars,"  bearing  interest  at  7  per  cent,  was 
not  only  coupled  with  the  assumption  of  lia- 
bilities on  his  part  to  .his  uncle,  S.  R.  Sims, 
but  also  Involved  a  relation  of  personal  con- 
fidence between  them.  S.  R.  Sims  could  not 
be  compelled  to  sell  his  property  upon  such 
terms  to  any  one  else  but  the  person  to 
whom  he  had  contracted  to  thus  sell  it  He 
had  the  right  to  decide  for  himself  to  whom 
he  would  sell  his  property  upon  a  credit  and 
could  not  be  forced  to  so  sell  It  to  any  one 
else. 

Upon  the  question  of  the  assignability  of 
the  option,  counsel  for  the  defendants  In  er- 
ror cite  Simms  v.  Lide,  94  Ga.  553,  21  S.  B. 
220.  There  the  right  to  purchase  the  proper- 
ty in  controversy  for  a  designated  sum  was 
neither  coupled  with  the  assumption  of  any 
future  liability  by  the  purchaser  to  the  sell- 
er, nor  did  it  involve  any  relation  of  per- 
sonal confidence  between  the  parties.  It 
was  simply  dependent  upon  the  payment  in 
cash  of  the  stipulated  purchase  price  within 
the  time  limited  for  the  existence  of  the  op- 
tion. The  same  may  be  said  in  reference  to 
the  case  of  Perry  v.  Paschal,  103  Ga.  134, 
29  &  E.  703,  which  is  also  cited  in  support 
of  the  contention  of  the  defendants  In  error. 
Many  cases  may  be  found  which  hold  that  a 
right  to  purchase  given  property  for  a  stipu- 
lated sum,  to  be  paid  when  the  property  la 
purchased,  is  assignable;  but  we  know  of  no 
case  In  which  it  has  been  held  that  one  who 
has  acquired  the  right  to  purchase  another's 
property  at  a  designated  price  upon  his  own 
credit  can,  without  the  consent  of  the  owner 
of  the  property,  transfer  such  right  to  a 
third  person,  so  as  to  entitle  the  transferee 


to  purchase  the  property  upon   the   same 
terms  and  upon  his  credit 

Unquestionably,  the  plaintiff's  petition  stat- 
ed a  cause  of  action  for  the  recovery  of  his 
property  from  the  Cordele  Ice  Company, 
which  was  in  possession  and  control  of  the 
same  without  any  lawful  authority  whatever, 
and  refused,  upon  his  demand  therefor,  to 
deliver  it  to  him.  This  is  true  whether  the 
plaintiff  was  entitled  to  the  equitable  relief 
for  which  he  prayed  or  not  If  he  was  not 
entitled  to  have  a  receiver  appointed  to  take 
charge  of  and  preserve  the  property  pending 
the  litigation,  he  was  entitled  to  recover  pos- 
session of  the  property,  and  reasonable  rent 
therefor.  But  we  think,  under  the  allega- 
tions of  his  petition,  he  was  entitled  to  have 
his  pray»  for  a  receiver  granted.  He  al- 
leged that  the  property  was  liable  to  de- 
teriorate in  value;  that  it  had  not  been 
properly  cared  for;  that  the  house  in  which 
the  ice  plant  was  located  was  in  bad  repair; 
that  the  furnace  which  belonged  to  the  plant 
had  been  abandoned;  that  the  boiler  which 
operated  the  machine  for  the  past  seven  or 
eight  years  was  disconnected  from  the  ma- 
chinery, and  was  depreciating  in  value;  that 
while  no  Improvements  had  been  made  on  his 
property,  the  adjoiniug  property  of  the  ice 
company  had  been  Improved,  an  artesian  well 
bored  thereon,  a  new  boiler  Installed,  and 
preparation  made  looking  to  the  operation 
of  another  ice  factory  in  case  he  should  get  * 
possession  of  his  property;  and  that  the 
property  was  liable  to  be  destroyed  by  fire, 
and  he  had  not  been  able  to  ascertain  wheth- 
er it  had  been  insured.  While  the  Cordele 
Ice  Company  was  not  alleged  to  be  insolvent 
the  petition  alleged  that  only  10  per  cent  of 
the  subscriptions  to  its  capital  stock  had  been 
paid  in;  that  the  corporation  had  incurred 
debts  in  excess  of  the  amount  paid  in,  and 
was  still  borrowing  money,  and  might  in- 
cumber the  property  by  mortgage  or  other- 
wise. Under  these  circumstances,  we  think 
the  appointment  of  a  receiver  would  have 
been  authorized.  In  order  to  fully  protect  the 
rights  of  the  plaintiff.  Civ.  Code  1895,  §  4900. 
Counsel  for  defendants  in  error  Invoke  the 
doctrine  of  res  Judicata,  claiming  that  the 
plaintiff's  petition  showed  that  the  questions 
involved  in  the  present  case  were  also  in- 
volved in  certain  litigation  in  Sumter  county 
between  T.  B.  and  S.  R.  Sims,  the  plaintiff 
here,  and  were  there  decided  adversely  to 
the  latter,  and  that  the  plaintiff  in  this  case 
is  concluded  by  the  Judgment  rendered  in 
that  We  do  not  think  that  the  plaintiff's 
petition  contains  allegations  or  admissions 
upon  which  the  doctrine  of  res  Judicata  could 
be  raised  by  demurrer.  But  be  this  as  it 
may,  it  is  evident  that  there  is  nothing  what- 
ever therein  which  shows  that  the  main  ques- 
tion with  which  we  have  been  dealing  was 
involved  in  the  Sumter  county  litigation.  We 
do  not  see  how  the  question  as  to  the  assign- 
ability of  the  option  could  have  been  in- 
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Yolved  In  that  case,  and  there  is  certainly 
nothing  in  the  plaintUTs  petition  to  show 
that  it  wa&  The  allegations  of  the  petition 
show  that  this  question  arose  after  the  death 
of  G.  R.  Sims,  and  in  consequence  of  the 
attempt  of  his  administrator  to  sell  the  option 
at  administrator's  sale,  and  the  claim  of  the 
Cordele  Ice  Company  that  it  had  purchased 
this  option  from  Mra  Sims,  who  had  pur- 
chased it  at  such  sale. 

3.  While  the  general  ground  of  the  demur- 
rer was  without  merit,  we  think  that  the 
two  special  grounds  mentioned  above  were 
meritorious.  There  were  two  separate  and 
distinct  causes  of  action  ■  in  the  petition 
against  different  defendants.  The  first  and 
main  cause  of  action,  which  we  have  dis- 
cussed above,  was  against  the  Cordele  Ice 
Company,  for  the  recovery  of  the  property 
in  controversy,  and  reasonable  rent  for  the 
same  during  the  time  that  company  held  it 
The  second  and  minor  cause  of  action  was 
against  Mrs.  G.  R.  Sims  and  T.  L.  Blackw^l, 
administrator  of  G.  R.  Sims,  for  the  recovery 
of  a  money  Judgment  against  them  tot  the 
value  of  certain  piping,  pumps,  tools,  etc., 
which  belonged  to  the  plaintiff,  and  which 
the  petition  alleged  they  had  converted.  Ac- 
cording to  the  petition,  the  property  sought 
to  be  recovered  of  the  ice  company  was  in 
the  possession  of  that  company  alone;  nei- 
ther Mrs.  Sims  nor  Blackwell  being  connect- 
ed with  its  possession,  or  exercising  the 
slightest  control  over  it  And  the  Cordele 
Ice  Company  was  not  charged  with  any  re- 
sponsibility whatever  for  the  loss  or  conver- 
sion of  the  property  for  the  value  of  which 
the  plaintiff  sued  Mrs.  Sims  and  Blackwell. 
Here,  then,  were  both  a  misijolnder  of  causes 
of  action  and  a  misjoinder  of  parties  defend- 
ant A  misjoinder  of  parties  Is  also  apparent 
when  we  take  into  consideration  the  fact 
that  Hill,  Parker,  and  Ryals  are  made  par- 
ties defendant  to  the  action,  neither  of  whom 
is  charged  with  being  in  possession  of  the 
property  involved  In  the  main  cause  of  ac- 
tion, or  with  having  appropriated  or  convert- 
ed the  property  involved  in  the  minor  cause 
of  action.  They  are  simply  charged,  together 
with  Mrs.  Sims,  "and  perhaps  others,"  with 
having  organized  a  corporation,  "chartered 
under  the  laws  of  Georgia,  known  as  the 
Cordele  Ice  Company,"  which  corporation, 
"without  any  right  or  authority  of  law,"  took 
possession  of  the  plaintiff's  property  known 
as  the  "Cordele  Ice  Plant"  They  are  not 
sued  for  the  possession  of  this  property,  nor 
for  the  value  of  the  property  alleged  to  have 
been  converted  by  Mrs.  Sims  and  Blackwell, 
nor  is  it  alleged  that  they  have  incurred  any 
liability  to  the  plaintiff  whatever.  Why  they 
were  made  parties  defendant  at  all,  does  not 
appear;  no  recovery  being  asked  against 
them,  and  no  prayer  for  relief  being  directed 
against  them.  While  it  may  have  been  per- 
fectly proper  for  their  names  to  appear  in 
the  petition,  in  order  to  clearly  present  to  the 
court  the  circumstances   out  of  which  the 


plaintiflTs  main  cause  of  action  aroee^  tbeiy 
were  neither  necessary  nor  proper  parties  de- 
fendant to  either  cause  of  action  s^  forth 
in  the  plaintiff's  petition. 

For  the  above  reasons,  we  think  the  peti- 
tion was  clearly  demurrable  for  mis[|(4nder  of 
causes,  of  action  and  for  misjoinder  of  par- 
ties defendant,  and  we  therefore  fe^  con- 
strained to  afOrm  the  Judgment;  but  for  the 
reasons  stated  in  Brown  v.  Bowman,  119  Ga. 
153,  46  &  B.  410,  we  dh^ct  that,  before  the 
Judgment  of  this  court  is  made  the  Judg- 
ment of  the  court  below,  the  plaintiff  be  al- 
lowed to  amend  his  petition  so  as  to  meet 
the  objections  raised  by  these  special  grounds 
of  the  demurrer;  that  npon  his  doing  so,  the 
case  stand  for  trial  upon  the  petition  as  thus 
amended;  and  that  upon  his  failure  to  do 
this,  the  Judgment  below  be  uncondltioiially 
afilrmed. 

Judgment  affirmed,  with  direction.  All  the 
Justices  concurring,  except  SIMMONS.  C  J- 
absent  on  account  of  sicknesa 


(lis  Qa.  7M) 

MOYER  T.  RAMSAY-BRISBANB  STONB 

CO. 
(Supreme  Court  of  Georgia.    March  7,  1904.) 
PETITION— AMENDMBNT—BVIDENCK-NONSUIT. 

1.  The  amendment  which  the  plaintiff  propos- 
ed to  make  to  his  petition  was  properly  disal- 
lowed by  the  trial  court,  inasmuch  as  he  thereby 
sought  to  Introduce  a  new  and  distinct  caose  of 
action. 

2.  It  does  not  appear  that  the  court,  in  exclud- 
ing evideDce  or  In  declining  to  permit  specific 
questions  to  be  propounded  to  a  witness  intro- 
duced in  behalf  of  the  plaintiff,  committed  any 
error  which  was  prejudicial  to  him. 

3.  As  the  plaintiff  failed  to  proye  his  case  as 
laid,  a  nonsuit  was  properly  granted  on  motion 
of  the  defendant 

(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Atlanta;  H«  H. 
Reid,  Judge. 

Action  by  James  D.  Moyer  against  the 
Ramsay-Brisbane  Stone  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Arnold  &  Arnold,  and  Moore  &  Pomeroy, 
for  plaintiff  in  error.  Smith,  Hammond  ft 
Smith,  for  defendant  in  error. 

TURNER,  J.  The  plaintiff  in  error,  James 
D.  Moyer,  brought  a  suit  for  damages  against 
the  Ramsay-Brisbane  Stone  Company,  a  cor- 
poration, alleging  in  his  petition  that  be  was. 
on  the  24th  day  of  Npyember,  1800,  in  the 
employ  of  that  company,  doing  work  as  a 
laborer  on  the  new  Empire  Building,  in  the 
city  of  Atlanta,  Ga.,  the  "said  company  bar- 
ing the  contract  for  the  stonework  on  the 
said  building,"  and  he  being  employed  by 
the  company  "as  a  laborer  to  assist  in  the 
work  on  the  said  building,  such  as  boistiog 
stone  into  place,  loading  and  unloading 
stones,  and  doing  any  and  all  work  that  he 
might  be  ordered  to  by  the  f(H:eman  in  ch&rgf 
of  the  work";  that  on  the  day  named,  while 
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lie  was  at  work  on  the  building,  the  compa- 
ny's f<Hreman  ordered  Jilin  "to  take  a  certain 
derrick  apart,  and  that  in  doing  the  said 
work  under  the  orders  of  the  said  foreman 
he  was  thrown  violently  from  the  stand  up- 
on which  he  was  working,  and  hurled  into 
a  cellar  about  20  feet  from  the  place  upon 
which  he  was  working;  and  that,  as  a  result 
of  the  said  fall,  his  leg  was  broken  in  two 
places/'  and  he  also  sustained  other  serious 
and  painful  injuries,  etc.  By  way  of  amend- 
ment to  his  petition  the  plaintiff  introduced 
the  following  allegations  concerning  the 
character  of  the  derrick  which  he  was  order- 
ed to  take  apart:  "The  construction  of  the 
derrick  above  referred  to  is  very  simple,  be- 
ing made  of  wood,  but  braced  and  mortised 
together,  the  upright  pieces  of  the  derrick 
being  about  eight  by  three  inches  in  dimen- 
slonsy  and  thirty  to  thirty-five  feet  in  length. 
At  the  bottom  there  is  a  sill  about  seven  feet 
long,  in  which  the  side  timbers  are  mortised. 
About  midway  between  the  cap  and  the  sill 
is  a  brace  mortised  into  the  side  timbers. 
These  m<Hrtises  were  all  fastened  by  bolts. 
Near  the  bottom  of  these  side  timbers  Is  me- 
chanically arranged  a  drum,  with  cogwheels, 
so  that  the  weights  can  be  raised  and  low- 
ered by  turning  this  drum  by  the  crank.  At 
the  top  of  this  derrick  tackles  are  fastened, 
through  which  a  rope  passes  to  and  around 
this  drum.*'  The  plaintiff  furthen  alleged  in 
his  petition  that  he  "was  a  green  hand,  and 
had  l>een  at  work  on  the  building  but  a  short 
time,  and  that  he  had  no  experience  at  all 
in  taking  derricks  apart,  and  that  the  Ram- 
say-Brisbane Company,  knowing  that  it  was 
a  dangerous  piece  of  work  and  that  he  was 
inexperienced,  failed  to  give  him  any  instruc- 
tions, or  to  warn  him  of  his  danger,  and  that 
they  were  negligent  in  not  so  warning  and 
instructing"  him;  that  he  "did  not  know  of 
his  risk,  and  that  the  said  company  failed 
to  warn  him,*'  he  being  inexperienced,  and 
not  knowing  of  the  danger,  and  that  in  fail- 
ing BO  to  do  the  company  was  nellgent,  as 
aforesaid;  that  plaintiff  and  "another  were 
sent  alone  to  take  the  derrick  apart,  and  that 
it  was  impossible  for  them  to  have  done  the 
work  in  any  other  way  than  the  one  in  which 
they  did,  because  of  the  great  weight  of  the 
derrick";  that  plaintiff  "did  the  work  in  the 
only  way  possible,  acting  under  orders,  even 
had  they  known  of  the  dangers,"  of  which 
be  did  not  know.  By  the  amendment  above 
referred  to  the  plaintiff  was  allowed  to  add 
to  his  allegations  of  fact  the  following:  The 
"derrick  was  a  dangerous  piece  of  machinery 
for  a  green  and  inexperienced  hand,"  such  as 
he,  "to  work  with,  and  that  defendants  did 
know,  or  should  have  known,  of  these  facts"; 
that  the  "sill  of  the  said  derrick  was  lying 
flat  on  the  ground,  with  the  side  beams  rest- 
ing in  a  slanting  position  on  a  small,  line- 
house  near  the  platform  on  which"  he  was 
working;  that  he  **was  knocking  off  the  cap" 
above  mentioned,  "after  having  removed 
bolts,  and  that  in  so  doing,  the  force  which 


held  them  together  being  removed^  the  ten- 
sion caused  one  of  the  said  side  timbers  to 
fly  violentiy  around,  striking"  and  injuring 
him  in  the  manner  stated.  The  plaintiff 
sought  to  still  further  amend  his  petition  by 
alleging  that:  ''The  cap  at  the  top  of  the  two 
beams  held  them  togeth^  in  such  a  way, 
by  reason  of  the  brace  as  above  described  be- 
ing too  long,  that  there  was  a  tendency  on 
the  part  of  the  two  beams  to  fly  apart  when 
the  cap  was  removed,  thus  making  a  defect 
in  the  construction  of  the  derrick  which  was 
unknown  to"  him.  On  objection  by  defend- 
ant's counsel,  this  last  amendment  was  dis- 
allowed by  the  court,  and  to  this  ruling  the 
plaintiff  excepta  He  further  makes  com- 
plaint that  the  court  erred  in  rejecting  cer- 
tain testimony  offered  by  him,  and  also  erred 
in  entering  up  against  Mm  a  judgment  of 
nonsuit 

1.  As  has  been  seen,  the  theory  upon 
which  the  plaintiff  brought  his  suit  was,  as 
shown  by  the  allegations  of  his  original  pe- 
tition, that  the  taking  apart  of  a  derrick  of 
the  kind  described  was  a  hazardous  under- 
taking, at  least  for  one  inexperienced  in  do- 
ing that  kind  of  work;  and,  as  ha  was  a 
green  hand,  the  company  was  undei  a  dutj' 
to  warn  him  of  the  hazards  incident  there- 
to^ and  was  guilty  of  negligence  in  falling 
to  perform  this  duty  at  the  time  he  was  or- 
dered to  take  the  derrick  apart  In  other 
words,  his  sole  complaint  Tiras  that  the  com- 
pany's foreman  did  not  tell  him,  an  ignorant 
and  inexperienced  hand,  that  the  particular 
work  he  was  specially  ordered  to  do  was 
inherently  dangerous  for  some  reason  un- 
known to  him,  but  which  was  or  ought  to 
have  been  known  by  the  company's  fore- 
man. The  proposed  amendment  was  not 
therefore,  germane  to  the  case  as  originally 
stated.  On  the  contrary,  it  is  apparent  that 
the  plaintiff  underto<^  by  means  of  this 
amendment,  to  introduce  a  new  and  distinct 
cause  of  action,  based  upon  the  theory  that 
the  defendant  company  was  guilty  of  negli- 
gence in  providing  a  derrick  which  was  de- 
fectively constructed,  and  therefore  liable  to 
violentiy  spring  apart  and  injure  any  one 
undertaking,  in  the  usual  and  proper  way, 
to  take  it  apart  by  removing  the  cap.  as  was 
done  by  the  plaintiff.  That  the  company 
•was  negligent,  in  that  it  did  not  furnish  to 
its  employes  suitable  and  safe  machinery 
and  appliances  with  which  to  perform  their 
duties,  was  not  even  remotely  hinted  at  in 
the  original  petition,  but  was  for  the  first 
time  suggested  by  the  proposed  amendment 
which  the  trial  judge  refused  to  allow.  We 
think  he  very  properly  declined  to  permit 
the  plaintiff  to  thus  amend  his  pleadings. 

2.  It  appears  that  the  court,  on  objection 
made  by  counsel  for  the  defendant,  declined 
to  permit  certain  questions  to  be  propounded 
to  an  expert  witness  who  was  sworn  by  the 
plaintiff.  But  as  it  is  not  shown  what  an-- 
swers  to  these  questions  the  plaintiff  ex- 
pected to  elicit  from  the  witness,  we  cannot 
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andertake  to  deal  with  his  complaint  that 
the  court  improperly  held  that  the  questions 
were  not  such  as  the  plaintiff  had  a  right 
to  ask.  Blgby  v.  Wamock,  115  Ga.  386,  897, 
41  S.  E.  622,  57  L.  B.  A.  754.  One  of  the 
answers  of  this  witness  seemed  to  be  based 
upon  the  hypothesis  that  the  derrick  which 
the  plaintiff  was  ordered  to  take  apart  was 
defectively  constructed,  and  that  the  plain- 
tlfTs  injury  was  attributable  alone  to  this 
fact  This  being  so,  we  think  the  court 
properly  excluded  what  the  witness  said  in 
this  connection,  for  it  was  wholly  Irrelevant 
to  the  issues  presented  by  the  pleadings,  and 
its  rejection  did  no  harm  to  the  plaintiff. 

3.  A  careful  reading  of  the  evidence  sat- 
isfies QS  that  the  plaintiff  failed  to  prove 
his  case  as  laid,  for  there  was  no  testimony 
in  support  of  his  contention  that  the  dan- 
ger incident  to  taking  apart  a  derrldc  such 
as  that  described  in  his  declaration  was  one 
which  an  inexperienced  workman  could  not 
anticipate  and  guard  against,  and  accord- 
ingly it  did  not  appear  that  it  was  incum- 
bent on  the  defendant  company  to  warn  the 
plaintiff  of  the  hazard  attending  the  per^ 
formance  of  the  work  he  was  called  on  to 
do  by  its  foreman.  In  fact,  we  are  impress- 
ed with  the  Idea  that  the  injury  to  the  plain- 
tiff was  caused  by  an  unusual,  If  not  im- 
proper, adjustment  of  the  timbers  used  in 
constructing  the  particular  derrick  he  was 
attempting  to  take  apart;  and  that,  if  he  had 
any  cause  of  action  against  the  company, 
the  defective  construction  of  this  derrick 
gave  rise  thereto,  rather  tlian  its  failure  to 
Instruct  him  as  to  the  hazards  incident  to 
the  kind  of  work  in  which  he  was  engaged 
as  its  employ^.  We  accordingly  hold  that 
the  motion  to  nonsuit  was  properly  sustained 
by  the  court  below. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  0.  J^  absent  on 
account  of  sickness. 


(119  Ga.  564) 


SMITH  V.  STATB. 


(Supreme  Court  of  Georgia.     March  8,  1904.) 

CRIMINAL  LAW  —  APPEAL  —  BILL  OF  BXCHP- 
TIONS— NSW  TRIAL-ASSAULT  WITH  IN- 
TENT  TO   KILL— INSTRUCTIONS. 

1.  When  the  bill  of  exceptiooB  recites  that  the 
court  passed  an  order  overrullDg  the  motion  for 
a  new  trial,  it  is  not  necessary  that  such  order 
should  be  specified  as  a  part  of  the  record  to  be 
transmitted. 

2.  An  express  approval  of  the  grounds  of  an 
amendment  to  a  motion  for  a  new  trial  affords 
a  presumption  that  the  amendment  was  allowed. 

3.  The  law,  as  embodied  in  Pen.  Code  1896, 
SS  70.  71,  and  the  law  requiring  that,  to  jus- 
tify the  killing,  the  danger  must  be  urgent  and 
pressing  at  the  time,  as  embodied  in  Pen.  Code 
1895,  $73,  may  both  be  appropriately  given  in 
the  same  case,  nrovided  they  are  not  confused, 
or  made  appHcaole  to  the  same  theory  or  state 
of  facts.  In  the  present  case  the  charge  com- 
plained of  was  of  snch  a  character  as  to  con- 
fuse the  different  branches  of  the  law  of  homi- 
cide, and  the  error  thus  committed  required  the 
granting  of  a  new  trial. 


4.  In  the  trial  of  one  charged  with  assault 
with  intent  to  murder,  it  was  error  to  diargs 
the  jury  that  if  they  believed  that,  had  the  oarty 
died,  it  would  have  been  murder,  they  would  be 
authorized,  and  it  would  be  their  duty,  to  find 
the  accused  guilty  of  the  offense  diarged. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court;  B^iioi  Ooun- 
ty;  R.  O.  Mitchell,  Jndige. 

Charlie  Smith  was  convicted  of  assault 
with  intent  io  kill,  and  brings  error.  Re- 
versed. 

Hendricks  &  Harrison,  for  plaintiff  In  error. 
W.  B.  Thomas^  Sol.  Gen.,  tor  the  State. 

COBB,  J.  The  accused  was  convicted  of 
assault  with  intent  to  murder,  and  he  assigns 
error  upon  the  refusal  of  the  Judge  to  grant 
him  a  new  trial. 

1.  The  bill  of  exceptions  recites  that  an 
order  was  passed  overruling  the  motion  for  a 
new  trlaL  This  order  was  not  specified  as  a 
part  of  the  record  to  be  transmitted,  and  the 
Solicitor  General  contends  that  this  court 
should  not  consider  the  motion  for  a  new 
trial,  because  it  does  not  appear  from  tiie 
record  that  the  judge  has  ever  passed  upon 
the  motion.  We  think  the  recital  in  the  bill 
of  exceptions  that  an  order  was  passed  over- 
ruling the  motion  is  sufficient  to  authorize 
this  court  to  assume  that  the  motion  has 
been  overf  uled,  and  a  proper  order  passed  to 
that  effect 

2.  There  appears  in  the  record  an  amend- 
ment to  the  motion  for  a  new  trial,  upon 
which  there  is  an  entry,  signed  by  the  judge, 
in  which  it  is  stated  that  the  recitals  of 
fact  contained  in  the  grounds  of  the  amended 
motion  are  "approved  as  true.'f  The  record 
does  not  disclose  any  order  which  in  terms 
allowed  the  amendment  It  has  often  been 
held  that  an  order  which  simply  ^'allowed*' 
an  amendment  to  a  motion  for  a  new  trial 
did  not  have  the  effect  of  verifying  the 
grounds  of  such  an  amendment  It  is  now 
contended  that  under  the  principle  of  these 
decisions  an  order  approving  or  verifying  the 
grounds  of  an  amendment  Is  not,  in  effect 
an  allowance  of  the  amendment  We  cannot 
concur  in  this  view.  We  can  understand 
how  an  unverified  amendment  to  a  motion 
for  a  new  trial  may  be  allowed,  but  we  think 
that,  when  the  grounds  of  an  amendment  to 
a  motion  for  a  new  trial  appear  to  have 
been  approved  by  the  Judge,  a  presumption 
arises  that  the  amendment  has  been  aUowed, 
and  this  presumption  remains  until  it  appears 
ttiat  by  an  order  duly  passed  the  amendment 
was  in  fact  disallowed. 

8.  The  proposition  stated  in  the  first  para- 
graph of  the  third  headnote  Is  so  well  settled 
that  It  is  unnecessary  to  do  more  than  cite 
one  of  the  more  recent  cases  recognizing  this 
ruling.  See  Jordan  v.  State,  117  Ga.  405,  43 
S.  E.  747,  and  dt  We  think  the  charge 
complained  of  in  the  present  case  was  sub- 
ject to  the  criticism  that  It  confused  the 
principles  stated  in  the  sections  of  the  Code 
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referred  to  In  Buch  a  way  as  to  prejudice  the 
rlgbts  of  the  accused,  and  that  the  court  err- 
ed in  refusing  to  grant  a  new  trial  upon  this 
ground. 

4.  In  reference  to  the  proposition  stated  in 
the  fourth  headnote,  see  Gallery  v.  State,  92 
Ga.  463,  17  S.  E.  863,  and  cit. 

The  foregoing  deals  with  all  of  the  assign* 
ments  of  error  that  require  special  notice. 
If  there  were  any  other  errors  or  inaccuracies 
in  the  charge,  the  judge  will  no  doubt  correct 
the  same  on  another  trial. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS.  0.  J.»  absent  on 
account  of  sickness. 


(119  Oa.  696) 

POWELIi  V.  NBAL  LOAN  &  BANKING  CO. 

(Supreme  Court  of  Georgia.     March  4,  1904.) 
PRAUDXJLENT  CONVHYANCE— BVIDBNCB. 

1.  There  was  no  error  of  law  requiring  the 
granting  of  a  new  trial. 

2.  The  evidence  disclosed  a  transaction  be- 
tween husband  and  wife  which  resulted  in  the 
stripping  of  the  husband  of  all  means  to  pay 
his  debts,  and,  while  the  testimony  of  the  hus- 
band (the  wife  not  having  been  called  as  a  wit- 
ness) was  such  as  to  show  that  the  transaction 
was  bona  fide,  and  based  upon  a  valuable  con- 
sideration, still  there  were  circumstances,  though 
slight  in.  their  nature,  which  were  sufficient  to 
authorize  a  finding  that  the  transaction  was 
brought  about  for  the  purpose  of  hindering,  de- 
laying, and  defrauding  creditors  of  the  husband. 
The  jury  having  found  to  this  effect,  and  this 
finding  having  received  the  approval  of  the  trial 
Jpdge,  this  court  will  not  interfere. 

(Syllabus  by  the  Court) 

Ejtot  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  the  Neal  Loan  &  Banking  Com- 
pany against  H.  S.  Powell.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

R.  B.  Blackburn,  for  phiintiff  In  error.  O. 
E.  &  M.  C.  Horton,  for  defendant  In  error. 

nSH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS,  C.  J., 
absent  on  account  of  sickness. 
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WOODWARD  V.  MILLER  &  KARWISCH 
et  al. 

(Supreme  Court  of  Georgia.     March  3,  1904.) 

SALE>~BRBACH   OP    WARRANTY— TORT— FRAUD 
—PLEADING— AMENDMENT. 

1.  The  manufacturer  of  a  buggy,  who  sells  it 
to  a  municipal  corporation  for  the  use  of  one  of 
its  employes,  representing  it  to  be  strong  and  in 
good  condition,  but  knowing  that  it  is  in  fact 
defective,  the  defect  being  so  concealed  by  the 
use  of  paint  and  grease  that  the  purchaser  can- 
not detect  it,  is  liable  in  damages  to  the  person 
whose  use  of  the  buggy  was  contemplated  at 
the  time  of  the  sale  for  injuries  caused  by  such 
defect;  and  this  is  so  notwithstanding  there 
was  no  privity  of  contract  between  the  i^ain- 
tiff  and  the  defendant  in  the  sale  of  the  buggy. 

2.  The  amendments  which  were  allowed  mere- 
ly amplified  the  original  petition,  and  were  not 


open  to  the  objection  that  th^  set  out  a  new 
cause  of  action. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  Park  Woodward  against  Miller 
&  Karwisch  and  others.  On  the  sustaining 
of  a  general  demurrer  to  the  petition,  plain- 
tiff brings  error  and  defendants  cross-error. 
Reversed. 

Arnold  &  Arnold  and  Howell  C.  Brwin,  for 
plaintiff.  Black  &  Jackson  and  W.  H.  Ter- 
rell, for  defendants. 

CANDLER,  J.  The  main  bill  of  exceptions 
assigns  error  upon  the  sustaining  of  a  gen- 
eral demurrer  to  the  plaintiff's  petition.  The 
defendants  died  a  cross-bill  complaining  of 
the  allowance  of  an  amendment  to  the  peti- 
tiom  The  case  made  by  the  declaration  was. 
In  substance,  as  follows:  The  plaintifiC  is 
superintendent  of  the  waterworks  depait- 
ment  of  the  dty  of  Atlanta,  and  In  the  per- 
formance of  his  duties  has  occasion  to  ride 
between  different  points  In  the  city.  The 
defendants  are  manufacturers  and  sellers  of 
buggies,  carriages,  and  other  vehicles.  On 
July  30,  1001,  the  plaintiff,  In  behalf  of  the 
cfty  of  Atianta,  bought  of  the  defendants  a 
buggy  for  his  use,  the  defendants  at  the 
time  representing  to  him  that  the  buggy  was 
In  good  condition,  extra  strong,  and  fitted 
for  the  service  for  which  It  was  Intended. 
After  purchasing  the  buggy,  the  plaintiff  be- 
gan to  use  It,  and  on  or  about  November  12, 
1901,  while  riding  in  it  on  the  streets  of 
Atianta,  "the  spindle  extending  from  the 
right  front  axle  broke,  the  buggy  was  wreck- 
ed and  turned  over,  causing  the  horse  to  run 
away,  and  plaintiff  was  thrown  about  and 
around  and  on  the  Belgian  block  pavement, 
and  greatly  and  permanenUy  injured."  The 
defendants  were  lacking  In  ordinary  care  in 
the  manufacture.  Inspection,  sale,  and  han- 
dling of  the  buggy.  An  ordinary  test  would 
have  led  to  £he  discovery  of  the  defect  which 
caused  the  spindle  to  break.  "There  was  a 
large  crack  In  said  axle,  but  the  defendants 
had  caused  and  directed  the  same  to  be  cov- 
ered with  grease,  and  the  crack  filled  In. 
This  crack  extended  through  the  larger  part 
of  the  spindle,  and  so  weakened  the  same 
that  the  weight  of  the  buggy  caused  the 
same  to  break.  The  crack  was  visible  to  the 
defendants,  in  the  exercise  of  ordinary  care, 
before  they  placed  the  grease  upon  the  spin- 
dle, and  had  the  defendants  exercised  ordi- 
nary care  in  sounding  and  testing  the  buggy 
in  any  way  they  would  have  discovered  the 
break  or  crack."  On  account  of  the  crack 
being  filled  and  covered  with  grease,  the 
plaintiff  could  not,  in  the  exercise  of  ordinary 
care,  discover  its  existence,  and  was  unaware 
of  It  The  defendants  falsely  represented  td 
the  plaintiff  that  the  buggy  was  in  good  con- 
dition, knowing  at  the  time  that  the  r^re- 
sentation  was  false.  The  plalntifTs  injuries 
were  described,  and  were  alleged  to  be  per- 
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manent  Two  amendments  to  the  petition 
■were  offered,  and  were  allowed  over  the  de- 
fendant!^ objection.  The  first  alleged  that 
the  spindle  which  broke  was  made  of  "de- 
fective, cheap,  imperfect,  and  improperly 
welded  iron  and  steel,  •  •  •  and  flaws 
and  incipient  cracks  were  present  in  it." 
The  second  set  up  that  at  the  time  of  his 
injuries  the  plaintiff  was  in  the  discharge  of 
his  duties  as  superintendent  of  the  water- 
works system  of  Atlanta;  that  the  defend- 
ants, who  reside  in  Atlanta,  knew  at  and 
prior  to  the  time  the  buggy  was  sold  that 
it  was  to  be  used  by  the  plaintiff  in  the  dis- 
charge of  his  duties,  and  sold  the  buggy  ex- 
pressly for  such  use;  and  that  the  plaintiff 
was  injured  by  being  thrown  out  into  the 
street  by  the  giving  way  and  breaking  of  the 
axle,  which  caused  the  boggy  to  drop  to  the 
ground.  "He  was  not  hurt  by  the  horse  run- 
ning away.  The  horse  ran  away  after  the 
buggy  fell,  and  after  plaintiff  was  injured." 

1.  We  do  not  hesitate  to  hold  that  the  pe- 
tition set  out  a  cause  of  action.  Independ- 
ently of  the  question  of  liability  to  the  plain- 
tiff on  the  alleged  warranty  of  the  buggy,  we 
are  clear  that  under  the  allegations  the  de- 
fendants were  guilty  of  a  tort  for  which  .the 
plaintiff  could  hold  them  liable.  The  gist  of 
the  action  is  the  alleged  false  representatiiw* 
knowingly  made,  as  to  the  quality  and  con- 
dition of  the  buggy.  In  this  it  is  very  sim- 
ilar to  an  action  of  deceit  It  makes  no  dif- 
ference that  there  was  no  privity  of  contract 
between  the  plaintiffs.  It  appears  that  the 
plaintifiTs  injuries  were  sustained  while  the 
buggy  was  being  put  to  a  use  expressly  con- 
templated by  the  parties  when  the  sale  was 
made.  "A  particular  transaction  may  some- 
times be  looked  upon  as  affording  the  right 
to  bring  an  action  either  for  the  breach  of 
contract  or  in  tort  Take,  for  instance,  the 
too  familiar  case  of  a  railway  disaster  caused 
by  the  company's  negligence.  The  company 
are  liable  to  the  passenger  in  contract  be- 
cause they  gave  him  a  ticket,  and  in  tort  be- 
cause they  were  not  snfflciently  careful  in 
carrying  him.  In  such  a  case  as  this  there 
is  clearly  direct  privity  between  the  plaintiff 
and  the  defendants.  But,  generally  speak- 
ing, privity  is  not  necessary  to  support  an 
action  in  tort  •  •  •  If  a  railway  com- 
pany contract  with  a  master  to  carry  his 
servant  and  in  doing  so  are  guilty  of  negli- 
gence, which  causes  bodily  hurt  to  the  serv- 
ant and  consequent  damage  by  loss  of  serv- 
ice to  the  master,  the  company  may  be  sued 
in  contract  by  the  master  and  In  tort  by  the 
servant"  Xote  to  Landridge  t.  Levy,  4  M. 
&  W.  337;  Shirley,  Lu  C.  346.  In  that  case, 
which  is  closely  in  point  in  the  present  dis- 
cussion, a  father  bought  from  a  gunsmith  a 
gun,  which  was  warranted,  telling  the  gun- 
smith at  the  time  of  the  purchase  that  he 
wanted  the  gun  for  the  use  of  himself  and  his 
sons.  The  gun,  while  being  used  by  one  of 
the  sons,  exploded,  injuring  him,  and  suit 
was  brought  by  him  against  the  seller  of  the 


gun  for  the  tort  The  defendant  contended 
that  the  right  of  action,  if  any,  was  in  the 
father,  to  whom  the  sale  had  been  made: 
but  it  was  held  that  the  suit  in  tort  could 
be  maintained  by  the  son.  In  the  able  and 
exhaustive  brief  of  counsel  for  the  plaintiff 
a  large  number  of  cases  of  similar  lmp<Mt 
are  cited,  but  for  the  purposes  of  Hie  pres- 
ent discussion  we  deem  it  necessary  to  refer 
to  only  a  few  of  those  most  closely  In  point 
In  Lewis  v.  Terry  (Cal.)  48  Pac.  398,  31  L. 
R.  A.  220,  02  Am.  St  Rep.  146,  it  was  h^d 
tliat  "one  who  sells  a  folding  bed,  repre- 
senting it  to  be  safe  for  use,  when  he  knows 
it  to  be  dangerous,  is  liable  for  injuries  caus- 
ed by  the  defects  in  the  bed  to  any  per- 
son who  uses  it  although  there  may  be  no 
privity  of  contract  between  them."  That 
decision  was  based  on  the  iH*inciple  that  the 
defendant  was  guilty  of  a  wrong  independ- 
ently of  his  contract,  viz.,  his  false  repre- 
sentation as  to  the  safety  of  the  bed,  and 
that  thereby  the  case  was  brought  within  the 
operation  of  the  law  of  torts.  In  Schubert 
T.  J.  R.  aark  Oo.  (Minn.)  61  N.  W.  1108,  15 
L.  R.  A.  818,  82  Am.  St  Rep.  559,  the  plain- 
tiff was  a  painter  in  the  ^nployment  of  a 
contractor.  The  contractor  ordered  of  a  re- 
tail merchant  a  stepladder  for  the  use  of  the 
plaintiff.  The  merchant  not  having  sadi  a 
ladder  in  his  stock,  ordered  the  defendant 
a  manufacturer,  to  deliver  one  to  the  place 
designated  by  the  contractor.  The  ladder 
so  delivered  was  made  of  defective  and  in- 
ferior material,  and  was  dangerous,  but  its 
defects  were  hidden  from  view  by  paint 
varnish,  and  oil.  By  reason  of  its  weakness 
the  plaintiff  fell  fkx>m  it  and  was  injured. 
The  court  held  the  defendant  ''liable  for  in- 
juries caused  by  such  negligence  to  one  into 
whose  hands  the  dangerous  Implement  comes 
for  use  in  the  usual  course  of  business,  even 
though  there  be  no  contract  relation  between 
the  latter  and  the  manufacturer."  We  have 
been  able  to  find  in  our  own  Reports  only  one 
case  at  all  in  point  in  the  present  discussion. 
In  Blood  Balm  Go.  v.  Cocker,  83  Ga.  457,  10 
S.  E.  118,  5  L.  R.  A.  612,  20  Am.  St  Rep.  324^ 
this  court  held:  "Where  one  prepares  s 
proprietary  or  patent  medicine,  and  puts  it 
upon  the  market  and  recommends  it  to  the 
world  as  useful  for  the  cure  of  certain  dis- 
eases, the  bottle  containing  it  having  there- 
with a  prescription,  made  by  the  proprietor 
of  the  medicine^  in  which  he  states  that  it 
is  to  be  taken  in  certain  quantities,  and  the 
medicine  with  this  prescription  is  sold  by  the 
proprietor  to  a  druggist  for  the  purpose  of 
being  resold  to  persons  who  might  wish  to 
use  it  and  t^e  draggist  sells  the  same  to  a 
person,  who  uses  it  in  the  quantity  thus  pre- 
scribed, and  the  same  contains  an  ingredient 
such  as  iodide  of  potash  in  such  quantity  as 
proves  harmful  to  the  person  thus  using  it 
the  proprietor  is  liable."  We  recognise  that 
there  is  some  distinction  between  the  case 
cited  and  the  case  now  under  consideration, 
but  it  seems  dear  that  the  same  principle 
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of  law  Is  applicable  In  botib.  Many  eonrta 
have  laid  down  a  different  role  governing  the 
sale  of  articles  whlcb  are  inherently  dan- 
gerona*  such  aa  a  deadly  poison  or  a  power- 
fol  explosive^  from  that  which  la  appUed  to 
the  sale  of  ordinary  articles  of  commeroa; 
holding  that  the  negligent  sale^  ahlpment  or 
hiiiwiHTig  of  soeh  inherently  dangerona  artl- 
dee  will  render  the  negligent  person  liable 
to  any  one  who  may  be  Injured  by  reason  of 
his  negligence^  rogardlesa  of  the  qnestion  of 
IMrlvlty  between  them,  while  aa  to  articles 
not  inherently  dangerona  there  must  be  some 
privity  between  the  parties  to  give  a  right 
of  action.  This  role,  however,  can  have  no 
application  to  the  present  case  in  view  of 
the  fact  that  the  petition  distinctly  alleges 
that  tbe  plalntUTa  use  of  the  boggy  waa 
contemplated  by  the  defendants  when  the 
sale  was  made,  that  they  knew  of  the  defects 
In  the  spindle,  and  that  they  concealed  this 
defect  finom  him  by  the  ose  of  paint  and 
grease,  and  represented  to  him  that  the  bog- 
gy was  in  perfect  condition.  The  case  of 
OObb  V.  Clark  Ck>.,  118  Ga.  488^  45  S.  B.  805» 
cited  In  the  brief  of  connael  for  the  defend- 
ants, has  no  bearing  npon  the  case  now  un- 
der dtoensslon.  There  the  plaintiff  entered 
into  a  written  contract  with  a  building  com- 
pany, which  was  erecting  a  building  adjoin- 
ing his  premises,  concerning  the  building  of 
a  party  wall  between  the  two  buildings. 
The  defendant,  a  contractor  for  the  building 
company,  was  not  a  party  to  this  contract 
The  ault  was  brought  against  It  for  alleged 
negligence  In  the  erection  of  the  wall  tw 
the  building  company.  Ibla  court  held,  nee- 
easarily,  that  whatever  duty  was  owed  to  the 
plaintiff  In  the  construction  of  the  wall  was 
by  the  building  company,  with  which  he  had 
a  written  contract  on  the  subject;  that  the 
defendant  owed  the  plaintiff  no  duty,  and 
was  not  liable  to  him  in  damages. 

%  There  was  no  error  In  allowing  the 
amendments  to  the  petition.  These  amend- 
ments merely  amplified  the  original  petition, 
and  set  out  more  in  detail  the  nature  of  ttie 
alleged  defects  In  the  buggy  and  the  cir- 
cumstances of  the  plalnttflTs  injury.  By  no 
construction  can  they  be  held  to  introduce  a 
new  cause  of  action. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  0.  J.,  absent  on 
account  ot  sickness. 


(119  Oa.  e78) 

RAT  V.  PITMAN  et  sL 
(Snpreiiie  Oourt  of  Georgia.     March  4,  lOOi.) 

■QUITABLB  MORTGAOB-FORBCLOSURB-QmVr* 

INO  TITLE— PETITION— AMBND- 

MENT— DBDfURRER. 

LThe  origiDal  petition  was  sufficient  as 
against  a  general  aemnrrer.  The  amendment 
thereto  related  to  matters  which  were  germane, 
and  waa  properly  allowed,  and  the  general  de- 
murrer to  the  petition  aa  amended  waa  properly 
overmled. 
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2.  A  defect  In  a  petition  reaultinff  from  a  non- 
joinder of  proper  parties  /!annot  be  taken  adr 
vantage  of  by  general  demurrer. 

(Syllabus  by  the  Court.) 

Error  from  Superior  CSourt,  Fultoo  County; 
J,  H.  Lumpkin,  Judge. 

Action  by  J.  H.  Pitman  and  J.  H.  Wldener 
against  Annie  F.  Ray.  Judgment  for  plain- 
tiffs»  and  defendant  brings  error.    Affirmed. 

Lavender  R.  Bay  and  W.  R.  Hammond,  for 
plaintiff  in  error.  J.  H.  Pitman*  for  defend- 
ants In  error. 

COBB,  J.  J.  H.  Pitman  and  J.  H.  Wlde- 
ner brought  their  petition  against  Annie  F. 
Ray,  alleging:  On  March  1, 1892,  L.  R.  Ray, 
the  husband  of  defendant,  borrowed  from 
Robins  11,200,  gave  him  a  promissory  note 
for  that  amount,  and  executed  a  deed  to  land 
to  secure  the  payment  of  the  note.  After 
the  delivery  and  record  of  the  security  deed, 
Ray  conveyed  to  the  defendant  the  laroperty 
described  in  the  security  deed.  In  1807  Rob- 
ins brought  a  suit  in  ejectment  In  the  superior 
court  of  Coweta  county  against  the  defend- 
ant and  her  husband;  and  a  consent  Judg- 
ment waa  rendered.  In  which  It  waa  provid- 
ed that  the  plaintiff  should  recover  posses- 
sion of  the  land,  but  should  convey  the  same 
to  Annie  F.  Ray  whenever  ahe  ahould  pay 
the  amount  due  on  the  note  of  her  husband, 
and  that  In  the  meantime  the  plaintiff  ahould 
account  to  her  for  the  rents  and  profits  of 
the  land,  and  she  should  have  possession  of 
the  preinlses  whenever  the  debt  of  her  hus- 
band was  paid.  Neither  the  husband  nor  the 
wife  having  paid  any  part  of  the  debt,  Rob- 
Ins  brought  suit  In  the  superior  court  of 
Douglas  county  against  L.  B.  Ray  on  the 
note;  and  on  August  23,  1901,  a  Judgment 
waa  rendered  In  favor  of  the  plaintiff  for 
stated  amounts  as  principal  and  Interest, 
these  amounts  being  arrived  at  by  what  imr- 
ported  to  be  an  accounting  of  the  rents  and 
profits  from  the  date  of  the  Judgment  In  Cow- 
eta superior  court  to  the  date  of  the  Judg- 
ment last  referred  to.  The  defendant  was 
not  a  party  to  l^a  proceeding.  Robins*  after 
filing  a  deed  to  L.  R.  Ray  in  the  GSUce  of  the 
clerk  of  the  superior  court  of  Coweta  coun- 
ty, caused  the  land  to  be  levied  upon  under 
the  execution  from  the  superior  court  of 
Douglas  county,  and  after  due  advertisement 
the  same  waa  sold  by  the  sheriff  to  the  plain- 
tiff J.  H.  Pitman,  who  thereafter  conveyed 
an  interest  In  the  same  to  the  plaintiff  J.  H. 
Wldener.  It  Is  alleged  that  the  plaintiffs  are 
Informed  that  the  defendant  still  claims  that 
she  has  a  right  to  redeem  the  land,  but  that 
she  has  never  offered,  and  does  not  now  of- 
fer, to  pay  any  part  of  the  debt  The  prayer 
Is  that.  If  the  defendant  stiU  has  a  right  to 
redeem,  she  be  required  to  come  In  and  ten- 
der the  amount  due  on  the  debt,  and  that 
the  time  within  which  the  tender  ahould  be 
made,  and  the  amount  of  the  tender,  be  fixed 
and  determined.    To  this  petition  the  defend- 
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ant  filed  a  general  demurrer.  '  The  plaintiffs, 
over  the  objection  of  the  defendant,  were 
allowed  to  amend  the  petition  by  alleging 
that  the  interest  on  the  debt  exceeds  by  $500 
the  amount  of  the  rental  value  of  the  prop- 
erty since  the  same  has  been  held  by  the 
plaintiffs  and  by  Robins,  and  that  the  annual 
interest  exceeds  the  annual  •  rental  value  of 
the  property,  and  by  adding  a  prayer  that 
an  accounting  be  had,  and  the  amount  that 
the  defendant  ought  to  pay  be  determined— 
the  plaintiffs  offering  to  give  full  credit  for 
all  rental  or  income— and  that  a  decree  be 
molded  directing  a  sale  of  the  land,  and  the 
payment  to  plaintiffs  of  the  balance  due  on 
the  debt  to  Robins;  the  balance  to  be  paid 
over  to  the  defendant  The  defendant  re- 
newed her  general  demurrer  to  the  petitloQ 
as  amended.  The  court  overruled  the  demur- 
rers, and  the  defendant  excepted,  assigning 
error  upon  this  Judgment,  and  also  upon  the 
judgment  allowing  the  amendment  above  re- 
ferred to. 

Mrs.  Ray,  not  being  a  party  to  the  judg- 
ment in  Douglas  county,  is  not  bound  in  any 
way  by  that  judgment  Her  rights  in  the 
land,  as  to  Robins  or  any  one  claiming  under 
him,  are  to  be  determine;!  solely  by  the  judg- 
ment in  Coweta  superior  court  It  Is  con- 
tended that  the  effect  of  this  judgment  was 
to  preclude  Robins  from  afterwards  bringing 
suit  against  L.  R.  Ray  upon  the  note,  and 
that,  even  if  this  is  not  true,  Robins  was 
certainly  precluded  from  filing  a  deed  to  Ray, 
and  selling  the  land  under  the  execution 
founded  upon  the  judgment  on  the  note. 
For  the  purposes  of  this  case  only,  this  may 
be  conceded.  Treating  the  judgment  in  Doug- 
las superior  court  as  an  absolute  nullity,  it 
may  still  operate  as  an  estoppel  against  Rob- 
ins in  favor  of  any  one  who  has  been  misled 
by  his  conduct  in  reference  to  this  suit  and 
the  proceedings  thereafter,  and,  being  so  mis- 
led, have  acted  to  their  prejudice.  If  the 
purchaser  at  the  sale  under  this  judgment 
paid  the  amount  of  his  bid  to  the  sheriff,  and 
the  amount  so  paid  was,  after  proper  deduc- 
tions for  costs  and  expenses,  received  by 
Robins,  he  would  be  thereafter,  as  against 
such  purchaser,  estopped  from  setting  up  the 
defect  in  the  sale;  and  in  equity  the  pur- 
chaser, not  having  received  title  on  account 
of  the  sale  being  void,  would  be  subrogated 
to  the  rights  of  the  creditor  who  had  re- 
ceived his  money.  Under  the  allegations  of 
the  petition,  we  think  Pitman,  the  purchaser 
at  the  sheriff's  sale,  was  subrogated  to  the 
rights  of  Robins  under  the  judgment  in 
Coweta  superior  court  See  Civ.  Code  1895, 
§  5471;  Ashley  v.  Cook,  109  Oa.  653,  35  S. 
E.  89  (2). 

The  question  to  be  determined,  then,  is, 
what  are  the  rights  of  Robins  under  the 
judgment  in  Coweta  superior  court?  It  is 
contended  that  the  effect  of  this  Judgment 
was  to  place  Robins  in  possession  for  the 
purpose  of  applying  the  .rents  and  profits 
of  the  land  to  the  payment  of  his  debt  and 


that  he  has  waived  all  other  remedies  he 
might  have  had  before  he  resorted  to  the 
one  which  had  the  effect  to  place  him  in 
possession  of  the  land.  It  is  conceded, 
though,  that  he  might  notify  Mris.  Ray  that 
he  no  longer  recognized  her  right  to  redeem, 
and  that  after  notice  to  this  effect  if  she 
did  not  redeem  or  bring  some  appropriate 
proceeding  against  him  for  an  accounting  at 
least  within  10  years  from  the  time  of  this 
notice,  her  right  of  redemption  would  be 
barred.  See,  in  this  connection,  Gunter  v. 
Smith,  113  Ga.  18,  38  S.  E.  374  (4).  That  is, 
that  Robins,  or  any  one  claiming  under  him, 
must  arbitrarily  declare  that  he  no  longer 
recognizes  the  right  to  redeem,  and  then 
wait  at  least  10  years  before  any  dispoaltion 
can  be  made  of  the  property,  while  In  the 
meantime  the  property  may  be  depreciating 
in  value,  and  the  rental  value,  which  at  no 
time  exceeds  the  Interest  on  the  debt  may 
be  annually  growing  less  and  less.  If  Rob- 
ins had  not  acquired  possession  of  the  land, 
he  could  have  brought  about  a  foreclosure 
sale,  either  at  law  or  in  equity,  at  any  time 
he  saw  proper.  It  has  been  held  that  the 
holder  of  a  security  deed  may  maintain  at 
the  same  time  an  action  upon  his  note,  pray- 
ing for  a  sale  of  the  land  to  satisfy  the  same, 
and  also  an  action  to  recover  the  possession 
of  the  land  upon  the  title  which  the  security 
deed  gives  him.  See  Dykes  v.  McYay,  67 
Ga.  502;  Hlnes  v.  Rutherford,  Id.  614;  Ash- 
ley V.Cook,  109  Ga.  655,35  S.  E.88;  Georgia 
Mills  V.  Clarke,  112  Ga.  253,  257,  37  S.  E. 
414  (2).  This  being  true,  after  there  has 
been  a  Judgment  in  the  ejectment  case, 
which  simply  gives  to  the  creditor  possession 
of  the  land  in  order  that  he  may  receive  the 
rents,  issues,  and  profits,  and  apply  them  to 
his  debt— Polhlll  v.  Brown,  84  Ga.  339,  10 
S.  B.  921  (10);  Gunter  v.  Smith,  113  Ga.  18, 
38  S.  E.  374  (3)— we  see  no  good  reason  for 
holding  that  after  the  creditor  has  pursued 
the  remedy  resulting  in  possession  to  a  point 
where  he  sees  that  he  cannot  either  in  Jus- 
tice to  hims^  or  his  debtor,  further  pursue 
that  remedy,  he  should  not,  for  the  par- 
pose  of  enforcing  payment  of  the  balance  ot 
the  debt  then  due,  resort  to  some  other  rec- 
ognized remedy,  either  at  law  or  in  equity. 
While  in  the  present  case  he  might  be  pre- 
cluded from  bringing  suit  on  the  note,  on  ac- 
count of  Mrs.  Ray  being  the  owner  of  the 
equity  of  redemption,  a  court  of  equity, 
which  would  recognize  Pitman  as  the  owner 
of  the  debt  and  Mrs.  Ray  as  the  owner  of 
the  land  subject  to  the  debt  could  certain- 
ly render  a  decree  which  would  do  equity 
between  these  two  parties;  that  is,  compel 
Pitman  to  account  for  the  rental  value  of 
the  property  from  the  date  of  the  judgment 
in  Coweta  superior  court  and,  after  the  sum 
thus  ascertained  Is  credited  upon  the  Rob- 
ins debt  require  the  land  to  be  sold,  and  the 
balance  due  on  that  debt  paid  from  the  pro- 
ceeds of  the  sale,  and  the  balance  remain- 
ing, if  any,  paid  over  to  Mrs.   Ray,  who 
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would.  In  equity,  be  entitled  thereta  Equity, 
wbich  always  fiiTors  the  creditor,  and  ab- 
hon  that  which  delays  him  in  the  collec- 
tion of  his  debt,  would  certainly  not  turn 
away  from  its  door  a  creditor  who  comes 
in  praying  that  he  aiay  be  allowed  to  ac- 
count for  that  which  is  due  his  debtor,  and 
apply  the  same  in  part  satisfaction  of  the 
debt,  and  for  a  decree  of  sale  of  property 
expressly  pledged  for  the  payment  of  the 
debt,  when  neither  the  debtor,  nor  the  yen- 
dee  of  the  debtor,  who  claims  the  property 
pledged,  offers  to  pay  the  debt,  and  such 
vendee  interposes  as  tlie  only  objection  to 
the  rendition  of  the  decree  that  the  creditor, 
having  elected  to  go  into  possession,  must 
stay  in  possession  until  her  right  to  redeem 
has  become  barred  by  lapse  of  time,  not- 
withstanding the  property  pledged  is  depre- 
ciating in  value,  and  the  rental  value  of  the 
property  is  not,  and  probably  never  will  be, 
in  the  present  condition  of  the  property,  as 
much  as  the  annual  interest  on  the  balance 
due  on  the  debt  The  petition  was  over- 
flowing with  equity,  and  the  amendment, 
which  simply  relieved  certain  defects  in  the 
petition  as  originally  drafted,  was  properly 
allowed.  It  was  argued  that  the  petition 
was  defective  for  want  of  parties.  It  may 
be  that  Robins  should  have  been  a  party, 
either  plaintiff  or  defendant,  and  possibly  L. 
R.  Ray  should  have  been  a  party.  See,  in 
this  connection,  Wilkins  v.  Gibson,  118  Oa. 
33,  58,  38  S.  B.  374,  84  Am.  St  Rep.  204  (10). 
There  was  no  demurrer  raising  the  question 
of  nonjoinder,  and  a  defect  of  this  diaracter 
cannot  be  taken  advantage  of  by  general 
demurrer.  See  Hlghtower  v.  Mustian,  8  Ga. 
506  (8),  510;  Rusk  v.  Hill,  117  Ga.  723  (3). 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  C.  J^  absent  on 
account  of  sicknesa 


(lid  Ga.  830) 
ATLANTA  TRUST  &  BANKING  CO.  ▼. 
NELMS  et  al. 

(Supreme  Oourt  of  Georgia.    March  8,  1004.) 

INJUNCTION— RffiFUSALr-AFFIRMANCB    ON    BR- 

ROR— RBB  JUDICATA— AMENDMENT 

OP  PBTITION. 

1.A  judgment  of  a  trial  court  refusing  an 
injunction  when  the  same  depeuda  entirely  upon 
a  question  of  law  ia,  upon  its  affirmance  by  the 
Sapreme  Court,  while  not  a  final  jndgment  in 
the  case,  a  final  adjudication  of  such  question. 

2.  An  application  was  made  for  an  Injunction, 
and  the  only  reason  shown  b|y  the  defendant 
as  cause  against  the  granting  of  the  injunc- 
tion was  a  general  demurrer.  The  judge,  at  the 
first  term,  passed  an  order  refusing  the  injunc- 
tion, and  also  an  order  sustaining  the  demurrer 
and  dismissing  the  case.  Separate  bills  of  ex- 
ceptions were  sued  out  by  the  plaintiff  assigning 
error  upon  each  of  the  judgments,  and  the  judg- 
ment refusing  the  injunction  was  affiimed  by 
the  Supreme  Court  At  a  subsequent  term  the 
case  based  upon  the  other  bill  of  exceptions 
came  on  for  a  hearing,  and  no  other  questions 
were  involved  therein  Uian  sudi  as  were  Involv- 
ed and  decided  when  the  judgment  refusing  the 
liijunctio&  was  under  review.   HM^  tiiat  tbe 


judgment  last  referred  to  will  be  treated  as  res 
ad  judicata,  and  the  judgment  sustaining  the  de- 
murrer will  be  affirmed. 

3.  The  application  for  a  direction  allowing 
the  plaintiff  to  amend  its  petition  upon  the 
filing  of  the  remittitur  is  denied,  no  sufficient 
reason  appearing  whv  this  case  should  be  tak- 
en out  of  the  general  rule  preventing  the  filing 
of  an  amendment  after  a  judgment  sustaining  a 
general  demurrer  is  affirmed. 

(SyUabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  the  Atlanta  Trust  &  Banking 
Company  against  J.  W.  Nelms  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

Dorsey,  Brewster  &  Howell,  for  plaintiff 
in  error.  W.  R.  Hammond,  Jno.  L.  Hopkins 
&  Sons,  and  B.  O.  Lovett,  for  defendants  in 
error. 


COBB,  J.  The  Atlanta  Trust  ft  Banking 
Company  filed  an  application  for  an  injunc- 
tion against  Nelms  and  others.  The  inter- 
locutory hearing  was  bad  during  the  term  to 
which  tlie  case  was  returnable.  The  defend- 
ants filed  a  general  demurrer,  and  urged  this 
as  a  reason  for  not  granting  the  injunction 
prayed  for.  The  plaintiff  offered  an  amend- 
ment to  its  petition,  which  the  court  refused 
to  allow.  No  other  reason  was  shown  against 
the  granting  of  the  injunction  than  the  de- 
murrer above  referred  ta  The  court  passed 
on  the  same  day  two  orders,  each  embracing 
a  separate  judgment;  the  one  refusing  to 
grant  the  injunction  prayed  for,  and  the  oth- 
er sustaining  the  general  demurrer  and  dis- 
missing the  case.  The  plaintiff  filed  two 
bills  of  exceptions— one  to  the  judgment  rer 
fusing  the  injunction,  and  the  other  assign- 
ing error  upon  the  judgment  sustaining  the 
demurrer;  and  in  each  bill  of  exceptions  er- 
ror was  assigned  upon  the  ruling  of  the 
judge  refusing  to  allow  the  amendment  to 
the  petition.  The  bill  of  exceptions  in  each 
case  was  transmitted  with  the  appropriate 
record  to  this  court  The  one  upon  the  first 
writ  of  error  was  returnable  to  the  October 
term,  10Q2,  and  tbe  judgment  on  this  writ 
of  error  was  affirmed.  Atlanta  Trust  &  Bank- 
ing Company  y.  Nelms,  116  Ga.  915,  43  S. 
B.  380.  The  case  now  before  us  is  tbe  one 
made  by  the  bill  of  exceptions  assigning  et- 
ror  upon  the  judgment  sustaining  the  de- 
murrer, the  case  b^ng  returnable,  under  the 
law,  to  the  March  term,  1903,  and  having 
been  regularly  continued  to  the  present  term 
on  account  of  the  death  of  one  of  the  parties. 
The  same  questions,  and  no  others,  that  were 
made  and  decided  in  the  case  when  it  was 
here  on  the  first  writ  of  error  are  made  by 
the  assignments  of  error  in  the  present  case. 
In  each  instance  the  questions  were  whether 
or  not  the  court  erred  in  disallowing  the 
amendment  to  the  petition,  and  whether,  as 
matter  of  law,  the  allegations  of  the  petition 
were  sufficient  to  authorize  the  relief  prayed 


852 


46  SOUTHEASTHBN  BBPOBTBB, 


fG^ 


for.  Both  of  these  qaestions  were  decided 
adversely  to  the  plaintiff  in  error  when  the 
case  was  here  before,  and  nnder  the  ruling 
In  the  case  of  City  of  Atlanta  v.  First  Meth- 
odist Chnrch,  88  Oa.  448,  10  &  B.  231,  which 
was  approved  and  followed  in  Ingram  v.  Mer- 
cer University,  102  Ga.  226,  29  S.  R  273,  an 
affirmance  of  the  Judgment  on  the  writ  of 
error  now  before  us  results,  because  the  judg- 
ment of  the  trial  Judge  refusing  the  injunc- 
tion depended  upon  a  question  of  law,  and 
when  that  judgment  was  aflOirmed  by  the 
Supreme  Court  the  point  in  question  was 
finally  adjudicated,  and  the  parties  in  the 
case  were  thereafter  bound  by  that  Judg- 
ment See,  also.  Savannah  Ballway  v.  Savan- 
nah, 115  Ga.  137,  41  S.  B.  S92.  This  rule  is, 
however,  not  applicable  unless  the  Judgment 
is  based  entirely  upon  a  question  of  law. 
Collins  y.  Carr,  116  Ga.  39,  42  S.  B.  37a  If 
the  hearing  on  the  demurrer  had  taken  place 
after  the  affirmance  of  the  Judgment  refusing 
the  injunction,  the  trial  judge  would  have 
been  bound  by  the  former  Judgment,  which 
had  been  affirmed,  and  would  have  been  com- 
pelled to  sustain  the  demurrer.  The  fact 
that  the  two  Judgments  were  rendered  on 
the  same  day  does  not  prevent  the  principle 
that  would  have  been  applicable  under  the 
facts  just  referred  to  from  bdUig  controlling. 
The  judge,  in  passing  the  order  sustaining 
the  demurrtf  and  dismissing  the  case,  simply 
anticipated  a  result  which  was  inevitable  in 
the  event  his  Judgment  refusing  the  injunc- 
tion was  affirmed.  Following  the  precedent 
in  the  cases  above  dted,  the  Judgment  in 
the  present  case  will  be  affirmed. 

The  plaintiff  in  orror  asks  that.  In  the 
event  the  Judgment  is  affirmed,  this  court 
give  direction  that  it  be  allowed  to  amend 
its  petition  upon  the  filing  of  the  r^nittitur. 
The  general  rule  is,  as  stated  by  counsel  in 
their  brief,  that,  where  a  case  is  dismissed 
on  demurrer,  and  such  Judgment  is  affirmed 
by  the  Supreme  Court,  no  amendment  can  be 
allowed  upon  the  filing  of  the  remittitur,  un- 
less direction  to  that  effect  is  given  by  the 
Supreme  Court  Applications  for  such  direc- 
tion are  addressed  to  the  discretion  of  this 
court  and  we  are  unable  to  see  any  good 
reason  why  this  case  should  form  an  excep- 
tion to  the  general  rule.  The  litigation  has 
been  of  several  years'  dmratlon,  and  was 
pending  long  enough  before  the  Judgment 
sustaining  the  demurrer  for  the  plaintiff,  if 
it  had  been  in  the  exercise  of  due  diligence, 
to  have  discovered  all  that  was  necessary  to 
the  maintenance  of  its  case.  The  controversy 
first  appeared  in  this  court  in  1902  (115  Ga. 
53,  41  S.  B.  247),  and  seems  to  have  CMrig- 
Inated  in  the  trial  court  either  in  the  early 
part  of  1901  or  the  latter  part  of  1900.  The 
judgpient  on  demurrer  was  entered  on  No- 
vember 13,  1902.  We  must  decline  to  give 
the  direction  asked. 

Judgment  affirmed.  All  the  Justices  omi- 
curring,  exc^t  SIMMONS,  C  J.,, absent  on 
account  of  sickness. 


(US  Gft.  €48) 

GAULBT  V.  WADLBY  LUMBBB  CO. 

(Supreme  Court  of  Georgia.    Mardi  4,  1904.) 

JUDGMBNT   BT    DEFAULT— OPBNINO-TIiaB   OW 
MOTION— NONSurr. 

l.WhUe,  uiider  Civ.' Code  1895,  |  5072,  a 
trial  judge  is  vested  with  a  wide  discretion  as  to 
opening  a  judgment  of  default  on  motion  made 
at  the  trial  term  of  a  case,  there  is  no  provi- 
sion of  law  authorizing  him  to  entertain  and 
grant  a  motion  to  open  a  default  presented  at 
any  sahsequent  term  at  which  the  case  is  called 
for  trial.  Thornton  v.  C61eman,  90  S.  SL  ISZ, 
104  Qtu  025^  627.  To  move  to  <^pen  a  default  at 
the  term  at  which  a  case  regularly  stands  for 
trial  is  purely  a  matter  of  grace,  and  this  privi- 
lege must  be  exercised,  if  at  all,  within  the  time 
prescribed  by  the  statute  whereby  it  is  confer- 
red. Ingalls  x.  Lamar,  41  S.  B.  573,  115  Oa. 
298»  290.  The  present  case  differs  from  the  case 
of  Davis  V.  'South  Can^ina  Railroad  Co.,  83  S. 
B.  437, 107  Oa.  420. 

2.  The  error  committed  by  the  court  below  in 
allowing  the  defendant  to  nle  an  answer  at  the 
second  term  after  the  trial  term  of  this  case 
rendered  all  subsequent  proceedings  nugatory, 
since  the  plaintiff  was  thereby  deprived  of  a 
substantial  right  (Lenny  v.  Finley,  48S  S.  B.  317, 
118  Ga.  427);  and  for  this  reason,  if  for  no 
other,  the  judgment  of  nonsuit  rendered  against 
her  should  be  vacated. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Douglas;  Levi 
O'Steen,  Judge  pro  hac  vice; 

Action  by  S.  B.  Cauley  against  the  Wad- 
ley  Lumber  Company.  From  a  Judgment 
opening  a  default,  plaintiff  brings  error.  Re- 
versed. 

Lankford  ft  Dickerson  and  Chas.  T.  Roan, 
for  plaintiff  in  error.  Quincey  ft  McDonald, 
for  defendant  in  error. 


TURNER,  J.  Judgment  reversed.  AH  tiie 
Justices  concurring,  except  SIMMONS,  <k  J.* 
absent  on  account  of  sickness. 


(lis  Oa.  no) 
HUXFORD  V.  MBINHART  ft  SCHAUU 
(Supreme  Court  of  Georgia.    March  3^  lOOL) 
OUARANTT— PAROL    BVIDBNCA-GaNTRACT. 

1.  A.,  in  person,  and  B.,  through  a  repres^its- 
tlve^  entered  into  a  parol  agreement  hgr  whidi 
A.  was  to  become  liable  to  £k  for  the  debt  of  a 
third  person.  Subsequently  A.  wrote  to  B.  a 
letter  whidi  merely  purported  to  give  A.'s  un- 
derstanding of  the  terms  of  the  agreement.  B. 
sued  A.  on  the  agreement,  and  A.  did  not  plead 
the  statute  of  frauds.  Held,  that  the  letter  was 
not  the  contract,  but  was  merely  a  written  ad- 
mission as  to  its  terms,  and  it  was  error  to  re- 
fuse to  allow  A.  to  testify  to  a  version  of  tht 
agreement  diluent  from  that  expressed  in  tht 
letter. 

(Syllabus  by  ths  (3oort) 

Biror  from  City  Court  of  Douglas;  J.  W. 
Quincey,  Judge. 

Action  by  Meinhart  ft  Schau!  against  (3. 
Huxford.  Judgment  for  plaintiffs.  Defend- 
ant brings  error.    Reversed. 

Lankford  ft  Dickerson  and  Dart  ft  Roao, 
for  plaintiff  in  error.  Simon  W.  Hlteh»  for 
defendants  in  error. 
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FISH,  P.  J.  Tlie  defendant  agreed,  for 
a  yaluable  conalderation,  to  be  liable  to  plain- 
tiffs for  an  account  to  be  contracted  with 
them  by  Glllis.  Gillis  thereafter  contracted 
an  account  to  the  amount  of  1700.48.  Sub- 
sequently a  disagreement  arose  between 
plaintiffs  and  defendant  as  to  the  extent  of 
the  latter's  liability,  it  being  then  contended 
by  the  defendant  that  he  was  to  be  responsi- 
ble for  only  one-half  of  the  account,  and  a  pa- 
rol agreement  was  entered  into  In  reference  to 
the  matter  between  the  defendant  and  a  rep- 
resentatlve  of  plaintiffs.  Thereafter  the  de^ 
fendant  wrote  to  plaintiffs  a  letter,  a  copy 
of  which  Is  as  follows:  "Dear  Sirs:  I  will 
protect  you  in  half  of  the  J.  W.  Glllis  acct, 
and  instructed  your  Mr.  Binstein  to  so  In- 
form you,  but  In  the  meantime  I  hope  you 
will  be  as  lenient  with  me  as  possible  and 
I  will  help  you  collect  the  balance  as  far 
as  I  am  abK  Trusting  this  will  meet  your 
approval,  I  am,  yours  traly,  0.  Huxford." 
At  the  trial  the  representative  of  the  plain- 
ts with  whom  the  parol  agreement  was 
entered  into  by  defendant  testified  that  the 
agreement  was  to  the  effect  that  the  defend- 
ant was  to  be  liable  to  pay  $350.48  In  the 
event  Glllis  did  not  pay  the  account  The 
defendant  offered  to  testify  that  th^  agree- 
ment between  him  and  the  represeutative  of 
the  plaintiffs  was  not  that  he  "was  to  pay 
one-half  of  the  account,  but  that  he  was  to 
see  that  at  least  one-half  of  It  was  paid  by 
Oillls,  and  that  he  was  to  be  liable  for  only 
so  much  of  one-half  of  the  account  as  GUlis 
did  not  pay.  The  court  rejected  this  evi- 
dence. There  was  evidence  that  Glllis  had 
paid  1250  of  the  account;  the  plaintiffs  con- 
tending that  the  defendant  was  liable  for 
$350.24,  and  the  defendant  contending  that 
he  was  liable  for  only  $100.24. 

It  Is  Insistfid  that  the  ruling  of  the  court 
was  con-ert,  because  the  evidence  offered 
tended  to  contradict  and  vary  the  writing 
above  referred  to,  which  it  is  claimed  was 
unambiguous.  The  writing  was  not  the  con- 
tract It  was  simply  a  written  declaration 
by  the  defendant  of  what  he,  at  the  time  the 
letter  was  written,  understood  to  be  the 
terms  of  the  agreement  which  had  been  pre- 
viously entered  into  between  him  and  the 
representative  of  the  plaintiffs.  What  was 
the  contract  between  the  parties  depended 
upon  what  took  place  prior  to  the  writing  of 
the  letter.  While  the  letter  might  be  used 
as  an  admission  of  the  defendant,  it  was  not 
the  contract,  and  therefore  did  not  preclude 
the  defendant  from  giving  In  parol  his  ver- 
sion of  the  transaction  as  he  then  under- 
stood it  The  representative  of  the  plaintiffs 
had  been  beard  fully  before  the  Jury  as  to 
his  version,  the  defendant  was  entitled  to  be 
heard  in  the  same  manner,  and  it  was  for 
the  Jury  to  determine  what  was  the  truth  In 
reference  to  the  transaction.  In  passing  up- 
on this  question,  of  course,  the  Jury  should 
consider  the  written  admission  of  the  de- 
fendant   The  evidence  should  have  been  ad- 


mitted, and  the  case  submitted  to  the  Jury 
under  appropriate  Instructions. 

While  the  defendant,  in  his  plea,  denied 
that  he  ever  agreed  in  writing  to  pay  the  ac* 
count,  the  plea  does  not.  In  terms,  set  up  the 
want  of  a  writing  as  a  defense  to  the  action, 
and  we  have  therefore  treated  the  case  as  if 
the  statute  of  frauds  was  not  pleaded. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  (X  J.«  absent  on 
account  of  sickness. 


(119  Qa.  667) 

ATLANTA,  K.  &  N.  BT.  OO.  v.  SMITH. 

<Sapceme  Court  of  Georgia.     March  4,  1904.) 

PLBADINQ— PETITION— WRONGFUL  DBATH— 
RIGHT  OF  ACTION. 

1.  A  Judgment  of  a  trial  judge  holding  that  a 
petition  has  been  framed  in  eoinplianee  with 
the  pleading  act  of  1803  (Civ.  Code  1895,  | 
4961),  requiring  all  petitions  to  ''set  forth  the 
cause  of  action  in  orderly  and  distinct  para- 
graphs numbered  consecutively,"  will  not  be  re- 
versed unless  it  is  apparent  that  tliere  has  been 
an  utter  disregard  of  the  provisions  of  the  act. 

2.  Under  the  Tennessee  statute,  upon  which 
the  present  suit  was  based,  die  personal  r^^ 
resentative  of  a  deceased  has  a  ri^ht  to  recov-  . 
er  for  his  homicide  in  the  event  he  left  surviv- 
ing him  a  widow,  and  in  that  event  it  Ls  imma- 
terial whether  there  were  also  children.    AJIe- 

Sations  in  the  petition  referring  to  the  cbil- 
ren  of  the  deceased,  when  the  suit  Is  based 
upon  the  fact  that  there  was  a  widow,  are  irrele- 
vant, and  should  be  stricken  as  surplusage. 
Whether,  under  the  law  of  Tennessee,  the  recov- 
ery would  be  for  the  sole  benefit  of  the  widow, 
or  the  children  would  be  interested  therein,  is 
not  now  decided;  the  defendant  not  being  con- 
cerned with  what  shall  be  done  with  the  pro- 
ceeds of  the  recovery  in  the  event  it  is  paid 
to  the  personal  representative,  who,  under  the 
law  of  Tennessee,  has  a  right  to  bring  the  suit. 
d.  There  was  no  general  demurrer.  The  spe- 
cial demurrers  were  not  well  taken,  with  thr 
exception  of  the  one  dealt  with  in  the  preced- 
ing note. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlsnta:  H.  M. 
Beld,  Judge. 

Action  by  Maude  Smith  against  the  Atlan- 
ta, Knoxvllle  &  Northern  Railway  Q[>mpany. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Smith,  Hammond  &  Smith,  for  plaintiff  in 
error.  Arnold  &  Arnold,  for  defendant  In 
error. 

COBB,  J.  This  was  an  action  for  damages 
on  account  of  a  homicide  which  occurred  in 
the  state  of  Tennessee.  The  plaintiff,  who 
was  the  widow  of  the  deceased,  brings  the 
suit  as  administratrix  of  his  estate.  The 
defendant  Is  a  railway  corporation  of  this 
state.  The  defendant  filed  various  special 
demurrers  to  different  parts  of  the  petition. 
The  demurrers  were  overruled,  and  it  ex- 
cepted. 

1.  It  was  Insisted  that  the  petition  as  a 
whole  was  defective  because  it  did  not  set 
forth  the  alleged  cause  of  action  in  orderly 
and  distinct  paragraphs  numbered  consecu- 
tively, and  that  one  of  the  paragraphs  was 
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esi>eclall7  snbject  to  objection,  ccmtalnlng,  be 
alleged  In  the  demurrer,  at  least  20  dlff^ent 
acts  of  negligence,  and  consisting  of  nearly 
two  pages  of  typewritten  matter.  The  plead- 
ing act  of  1893  provided  that  petitions  should 
"set  forth  the  cause  of  action  in  orderly  and 
distinct  paragraphs  numbered  consecutive- 
ly." Civ.  Code  1895,  §  4961.  The  act  does 
not  prescribe  any  penalty  for  a  failure  to 
comply  with  its  terms.  A  petition  not  sub- 
divided into  paragraphs  at  all  would  evi- 
dence such  a  disregard  of  the  requirements 
of  the  law  that  the  same  should  be  dismissed 
on  motion.  A  petition  which  makes  a  para- 
graph of  every  sentence,  without  reference 
to  substance,  would  also  evidence  such  a 
disregard  of  the  spirit  of  the  law  that  it 
should  be  dismissed  on  motion,  for  the  rea- 
son that  such  a  paragraphing  would  not  be 
orderly.  The  true  courae  lies  between  these 
two  extremes.  It  is  impossible  to  satisf^c* 
torily  define  what  would  be  an  orderly  para- 
graph, and  this  matter  must  be  left  largely 
to  the  discretion  of  the  trial  Judge.  If,  upon 
an  examination  of  the  petition,  he  Is  satis- 
fied that  there  has  been  a  substantial  com- 
pliance with  the  requirements  of  the  act,  his 
judgment  in  holding  that  the  petition  sets 
forth  the  cause  of  action  in  distinct  and  or- 
derly paragraphs  will  not  be  reveraed,  un- 
less it  is  plainly  apparent  that  the  provisions 
of  the  act  have  been  substantially  disregard- 
ed by  the  pleader.  See,  in  this  connection, 
Orr  V.  CJooledge,  117  Ga.  195,  207,  43  S.  B. 
527  (4).  While  we  think  that  some  of  the 
paragraphs  in  the  present  petition  might 
have  been  well  subdivided  into  several  para- 
graphs, still  we  cannot  say  that  there  has 
been  such  a  disregard  of  the  provisions  of 
the  act  that  the  judge  erred  in  upholding 
the  petition  as  framed.  It  would  seem  to  be 
the  best  practice,  in  actions  for  damages  on 
account  of  negligence,  to  make  each  distinct 
act  of  negligence  the  subject  of  a  separate 
paragraph. 

2.  The  present  suit  was  based  upon  three 
sections  of  the  Tennessee  Code  (Shannon's), 
which  were  set  out  in  the  petition,  and 
which  are  as  follows: 

"Sec.  3130.  The  right  of  action  which  a 
person,  who  dies  from  injuries  received  from 
another,  or  whose  death  is  caused  by  the 
wrongful  act,  omission  or  killing  of  another, 
would  have  had  against  the  wrongdoer  in 
case  death  had  not  ensued,  shall  not  abate 
or  be  extinguished  by  his  death,  but  shall 
pass  to  his  widow,  and  in  case  there  is  no 
widow,  to  his  children,  or  to  his  peraiMial 
representative  for  the  benefit  of  his  widow 
or  next  of  kin,  free  from  the  claims  of  cred- 
Itora. 

"Sec.  3131.  The  action  may  be  instituted 
by  the  personal  representative  of  the  deceas- 
ed, but  if  he  declines,  the  widow  and  chil- 
dren of  the  deceased  may,  without  the  con- 
sent of  the  representative,  use  his  name  in 
bringing  and  prosecuting  the  suit,  or  giving 
bond  and  security  for  costs,  or  in  the  form 


prescribed  by  paupers.  The  personal  repre 
sentative  shall  not  in  such  case  be  responsi- 
ble for  costs,  unless  he  sign  his  name  to  the 
prosecution." 

"Sec.  3134.  Where  a  person's  death  is  caus- 
ed by  the  wrongful  act,  fault  or  omission  oi 
another,  and  suit  is  brought  for  damages,  the 
party  suing  shall,  if  entitied  to  damages, 
have  the  right  to  recover  for  the  mental  and 
physical  suffering,  loss  of  time,  and  necessary 
expenses,  resulting  to  the  deceased  from  the 
personal  injuries,  and  also  the  damages  re- 
sulting to  the  parties,  for  whose  use  and  ben- 
efit the  right  of  action  survives  from  the 
death  consequent  upon  the  injuries  received." 

The  petition  alleged  that  the  plaintiff  was 
the  widow  of  Clyde  Smith,  as  well  as  admin- 
istratrix of  his  estate,  and  that  she  had  by 
her  deceased  husband  two  minor  childrai, 
whose  names  and  ages  were  stated,  and  who 
were  alleged  to  be  the  next  of  kin  of  the 
deceased.  One  ground  of  the  demurrer  com- 
plains that  there  was  a  mi^oinder  of  parties, 
in  that  the  children  were.  In  effect.  Joined 
as  parties  plaintiff  with  the  administratrix; 
and  the  demurrer  further  raised  the  question 
that  the  allegations  which  set  forth  the  names 
and  ages  of  the  children  and  the  fact  that 
they  were  the  next  of  kin  were  irrelevant 
and  should  be  sti*icken  as  surplusage.  We  do 
not  think  that  under  the  allegations  of  the 
I>etition  the  children  were  joined  as  parties^ 
but  we  are  of  opinion  that  all  reference  to 
the  children  was  irrelevant,  and  should  have 
been  eliminated  from  the  petition.  Under 
the  Tennessee  statute  the  right  of  action  for 
a  homicide  is  in  the  personal  representative^ 
provided  there  is  a  widow,  or  children,  or 
next  of  kin.  If  there  is  no  <me  answering 
to  any  of  these  descriptions,  there  is  no 
cause  of  action.  It  is  therefore  necessary 
that  there  should  be  an  allegation  that  the 
deceased  left  a  widow,  or  children,  or  next 
of  kin,  to  make  the  cause  of  action  complete. 
And  when  the  petition  alleges  that  there  is 
a  widow,  the  cause  of  action  is  complete,  and 
it  is  immaterial  whether  the  deceased  had 
children  or  other  next  of  kin.  Ck>nsequentiy, 
any  allegation  tn  reference  to  such  children 
or  next  of  kin  should  be  stricken  as  sur- 
plusage. The  fact  that  there  is  a  widow  is 
all  that  is  necessary  to  give  a  right  of  ac- 
tion to  the  representative.  Whether,  under 
the  Tennessee  law,  a  recovery  by  the  repre- 
sentative upon  the  ground  that  there  Is  a 
widow  would  inure  to  the  benefit  of  the  chil- 
dren when  there  are  children,  as  well  as  to 
the  widow,  or  what  should  be  done  with  the 
proceeds  of  the  recovery,  is  a  question  which 
we  do  not  now  decide,  nor  is  this  question 
one  in  which  the  defendant  is  at  all  interest- 
ed. The  personal  representative  has  a  light 
to  recover  when  he  shows  that  the  deceased 
left  surviving  him  a  widow,  and  what  dis- 
position the  personal  representative  makes  of 
the  recovery  is  no  concern  of  the  defendant 

8.  The  alleged  negligent  acts  of  the  defend- 
ant are  set  forth  in  two  paragraphs  of  the 
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pestltkaOL  It  Is  alleged  in  the  demurrer  that 
there  Is  no  allegation  in  these  paragraphs 
that  the  negligent  acts  were  the  cause  of, 
or  contrilnited  to,  the  homicide  of  the  deceas- 
ed; and  there  are  numerous  ^rrounds  of  spe- 
cial demurrer  criticising  the  verbiage  of  the 
different  averments,  and  alleging  that  vari- 
ous allegations  of  negligence  are  mere  con- 
clusions of  the  pleader.  When  the  petition 
is  taken  as  a  whole,  we  think  it  sufficiently 
appears  that  the  plaintiff  claims  that  the 
death  of  her  intestate  was  the  result  of  the 
negligent  acts  which  are  set  forth  Ia  the  par- 
agraphs of  the  petition  above  referred  to,  and. 
fbcts  necessary  to  authorise  the  allegations 
of  negligence  are  set  forth  in  these  para- 
graphs. The  averments  of  a  petition  are  re- 
quired to  be  certain  only  to  a  common  in- 
tent, and  we  think  the  allegations  of  this  peti- 
tion are  at  least  up  to  this  low  degree  of 
certainty.  The  criticisms  upon  the  verbiage 
of  the  petition  are  not  such  as  to  require 
any  of  the  allegations  to  be  eliminated  from 
the  petition.  There  was  no  general  demur- 
rer, and  none  of  the  special  demurrers  were 
well  taken  except  the  one  referring  to  the 
allegation  in  reference  to  the  children  of  the 
deceased.  The  Judgment  will  be  affirmed, 
with  directions  that  these  allegations  be 
stricken  from  the  petition,  and  that  the  costs 
of  this  writ  of  error  be  paid  by  the  defendant 
In  error. 

Judgment  affirmed,  with  directions.  All 
the  Justices  concurring,  except  SIMMONS, 
€.  J^  absent  on  account  of  sickness. 


<U9  Ga.  672) 

TRUST   CO.   OF   GEORGIA  v.   SCOTTISH 
UNION  &  NAT.  INS.  00. 

(Supreme  Court  of  Georgia.     March  4,  1904.) 

IN8URANCB  POLICY— ACTION  BY  MORTOAaBB- 
PARTIBS— REIFORMATION    OF   POUCY. 

1.A  mortgagee  may  maintain  an  action  at 
law,  in  his  own  name  alone,  for  loss  under  an  in- 
surance policy  payable  to  him,  as  his  interest 
may  appear,  when  the  amount  of  his  debt  ex- 
ceeds or  equals  the  value  of  the  insurance, 
and  the  mortgage  embraces  all  of  the  insured 
property  which  was  destroyed. 

2.  The  petition  set  out  a  good  cause  of  action 
on  the  policy  as  written. 

8.  There  was  a  want  of  necessary  parties, 
and  a  failure  to  set  out  facts  entitled  the 
plaintiff  to  a  reformation  of  the  policy. 

4.  Under  Civ.  Code  1896,  §  4833,  the  failure 
of  the  petitioner  to  make  the  necessary  par- 
ties, or  to  set  up  facts  authorizing  a  reforma- 
tion of  the  policy,  did  not  deprive  it  of  the 
right  to  recover  what  it  might  be  entitled  to  on 
the  policy  as  actually  written. 

5.  The  plaintiff  does  not  lose  the  benefit  of  a 
good  cause  of  action  where  it  fails  to  establish 
a  better. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  the  Trust  Company  of  Georgia, 
receiver,  against  the  Scottish  Union  &  Na- 
tional Insurance  Company.  Judgment  for  de- 
fendant, and  plaintUI  brings  error.  Revers- 
ed. 


Hawkins  borrowed  from  the  Fidelity  Trust 
&  Loan  Company  (1,685,  and  secured  the 
same  by  a  deed  to  real  estate,  under  Civ. 
Code  1895,  §  2771.  The  receiver  of  this  com- 
pany applied  to  the  Scottish  Union  &  Na- 
tional Insurance  Company  for  a  policy  of  in- 
surance on  the  building.  The  petition  aver- 
red that  the  receiver  paid  the  premium,  and 
that  on  February  2,  1901,  in  consideration  of 
said  premium,  the  insurance  company  did 
insure  W.  A.  Hawkins  for  an  amount  not 
exceeding  $1,000  on  the  property  described, 
the  policy  Titipulating  that  "any  loss  that 
may  be  ascertained  and  proved  to  be  due  the 
assured  under  this  policy  shall  be  held  pay- 
able to  W.  K.  P.  Wilson,  Rec.  Fidelity  Trust. 
&  Loan  Company,  as  interest  may  appear, 
balance  to  assured."  On  September  17, 1901, 
there  was  indorsed  on  the  policy  the  state- 
ment that  "notice  accepted  that  the  Trust 
Co.  of  Georgia  has  been  appointed  Receiver 
for  the  Fidelity  Trust  and  Loan  Co.,  in  place 
of  W.  K.  P.  Wilson,  and  loss  clause  is  here- 
by changed  accordingly."  The  Trust  Com- 
pany of  Georgia,  as  receiver  of  the  Fidelity 
Loan  &  Trust  Company  aforesaid,  alleged  in 
its  petition  that  by  a  mistake  Hawkins  had 
been  named  as  the  assured,  that  the  interest 
insured  should  have  been  that  of  the  re- 
ceiver, and  that  naming  Hawkins  as  the  as- 
sured was  the  result'  of  a  mistake  of  fact 
and  law.  It  averred  the  loss  of  the  building 
by  fire,  the  making  of  the  proper  proof,  com- 
pliance with  all  the  conditions  precedent  and 
subsequent,  and  that  the  insurance  company 
denied  liability  generally;  that  after  the  fire 
Hawkins  had  left  the  state,  and  his  where- 
abouts were  unknown.  It  prayed  for  a  ref- 
ormation of  the  policy  by  striiking  the  name 
of  Hawkins,  and  inserting  in  lieu  thereof  the 
name  of  petitioner,  as  receiver  of  the  Fi- 
delity Trust  &  Loan  Company.  It  also 
prayed  "that  a  Judgment  may  be  rendered 
in  petitioner's  favor  against  the  defendant 
company  for  the  amount  of  said  policy,  to 
wit,  one  thousand  dollars,  with  interest  from 
the  date  of  the  defendant  company's  denial 
of  liability  under  said  policy  and  refusal  to 
pay  the  same,  namely,  the  26th  day  of  Feb- 
ruary, 1902."  The  defendant  demurred  on 
the  ground  that  there  was  nothing  setting 
forth  wherein  the  mistake  consisted,  how  or 
by  whom  it  was  made,  nor  was  the  mistake 
sufficiently  set  forth  to  enable  the  defendant 
to  plead  thereto;  that  Hawkins  was  a  nec- 
essary party,  but  he  was  not  named  as  a 
party,  nor  was  any  process  asked  against 
him.  Subject  to  its  demurrer,  the  defendant 
answered.  The  court  sustained  the  demur- 
rer, but  allowed  10  days  in  which  to  cure  the 
defects  pointed  out  by  the  demurrer,  in  de- 
fault whereof  the  case  should  stand  dismiss- 
ed. Tlie  plaintiff  did  not  amend,  and  ex- 
cepts to  the  judgment  of  dismissal. 

Anderson,  Anderson  &  Thomas,  for  plain- 
tiff in  error.  King,  Spalding  dp  little^  for 
defendant  in  error* 
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LAMAR,!.  It  bas  been  held  that  a  bill  to 
amQul  a  oontnurt  tor  fraud  and  illegality, 
with  an  alternative  prayer  that  the  ooort 
would  qtedflcally  enforce  it  if  the  same  waa 
found  to  be  valid,  presents  two  inconsistent 
and  irreconcilable  causes  of  action,  and  is 
fatally  defective.  St  Louis  R.  Ox  v.  Terre 
Haute  R.  Oo.  (C.  G)  83  Fed.  448,  citing  Shields 
V.  Barrow,  17  How.  130,  15  L.  Ed.  158.  But 
here  the  policy  as  written  was  not  void,  and 
the  plaintUI  might  have  a  cause  of  action 
thereunder,  even  if  unable  to  establish  its 
right  to  a  reformation  and  the 'advantages 
incidentally  flowing  therefrom.  In  a  suit 
to  reform,  the  C(»nplainant  may  also  obtain 
•a  decree  for  the  relief  to  which  he  is  entitled 
under  the  instrument  as  reformed.  And  in  like 
manner,  under  our  broad  and  practical  system 
of  pleading,  there  is  no  reason  why  the  peti- 
tioner, on  failure  to  establish  his  cause  of 
action  for  the  reformation,  might  not  recover 
Judgment  for  what  he  was  entitled  to  under 
the  policy  as  actually  written.  Gompare 
Gunn  V.  Barrett,  60  Ga.  600.  For  "the  supe- 
rior courts  *  *  *  <m  the  trial  of  any  dvll 
case,  shall  give  tf  ect  to  all  the  rights  of  the 
parties,  legal  or  equitable,  or  both,  and  apply 
on  such  trial  remedies  or  relief,  legal  or 
equitable,  or  both,  in  favor  of  either  party, 
such  as  the  nature  of  the  case  may  allow  or 
requhre."  av.  Code  1805,  |  4833.  But  while 
the  want  of  necessary  parties,  and  the  alle- 
gations in  the  petition,  made  it  impossible  to 
reform  the  policy,  the  petition  did  set  out 
a  cause  of  action  on  the  policy  as  originally 
prepared.  It  averred  the  payment  of  the 
premium,  the  Issuance  of  a  policy  to  Haw- 
kins, with  the  loss  payable  to  his  creditor 
as  its  interest  might  appear,  the  destruction 
of  the  premises  by  flre,  the  presentation  of 
proofs  of  loss,  and  the  company's  refusal  to 
pay;  and  prayed  for  a  money  Judgment  on 
said  policy.  There  was  no  ground  for  the 
objection  that  a  splitting  of  the  cause  of 
action  on  the  policy  would  result,  as  there 
was  an  allegation  that  the  mortgaged  debt 
exceeded  the  amount  due  under  the  policy. 
The  defendant  in  error  insists  that  Hawkins 
as  mortgagor  was  also  a  necessary  party  on 
this  branch  of  the  case.  And  while  there  is 
some  conflict  on  the  subject,  yet  the  weight 
of  authority  is  in  favor  of  the  proposition 
that  "a  mortgagee  may  maintain  an  action  at 
law,  in  his  own  name  alone,  for  loss  on  the 
insurance  policy  payable  to  him,  as  his  inter- 
est may  appear,  when  the  amount  of  Ills  debt 
exceeds  the  value  of  the  insurance,  and  the 
mortgage  embraced  all  of  the  pr(^>erty  which 
was  destroyed."  Chipman  v.  Carroll  (Kan.) 
25  L.  R.  A.  806v  and  note;  Lowry  v.  Ins.  Oo. 
of  North  America  (Miss.)  21  South.  664,  37 
L.  R.  A.  770,  65  Am.  St.  Rep.  587;  Maxcy 
V.  New  Hampshire  Fire  Ins.  Co.  (Minn.)  55 
K.  W.  1130,  40  Am.  St  Rep.  325.  Compare 
Hawkins  v.  Central  Ry.  Ca,  110  Ga.  150,  46 
S.  E.  82;  Loudermllk  v.  Loudermllk,  83  Ga. 
148,  21  8.  B.  77;  Liverpool  Ins.  Oo.  v.  Elling- 
ton, 04  GUl  785,  21  S.  B.  1006;   Bentley  v. 


Standard  Firs  Ins.  Co.,  40  W.  Va.  729,  23 
a  B.  584;  Traders'  Ins.  Co.  v.  Mann,  118 
Ga.  881,  45  &  E.  426;  dr.  0>de  1805,  |  3077. 

The  defense  of  multifariousness  is  not  fa- 
vored. In  this  case  there  was  no  demurrer 
on  the  ground  that  there  was  a  misjoinder, 
<Hr  that  the  causes  of  action  were  inconsist- 
ent, or  that  the  petltioQ  was  multifarious. 
The  defect  alleged  was  that  the  petitloa  did 
not  allege  how  or  by  whom  the  mistake  was 
made,  or  in  what  it  consisted.  These  grounds 
of  demurrer  were  well  taken  and  properly 
sustained.  The  petition  did  not  set  out  is^ 
suable  facts  sufficient  to  warrant  the  refor- 
mation of  an  instrument,  which  not  <Hily  ex- 
plicitly named  Hawkins  as  the  assured,  but 
in  that  shape  was  afterwards  assigned  to  the 
present  plaintiffs,  who  took  the  same,  not 
as  the  assured,  but  with  a  clause  redting 
that  the  loss  should  be  payable  to  it  as  its 
interest  might  appear.  Even  had  the  allega- 
tions been  sufficient  to  warrant  a  reformati<Hi 
of  the  instrument,  Hawkins  was  a  necessajy 
party.  His  rights  under  the  policy  as  writ- 
ten might  have  been  different  from  those 
under  a  policy  in  which  he  was  not  named 
and  where. the  mortgagee  was  described  as 
the  assured.  But  in  settkig  forth  a  defective 
cause  of  action  for  reformaticm  of  the  poUcy, 
the  plaintiff  did  not  lose  the  benefit  oi  the 
good  cause  of  action  on  the  policy  as  writ- 
ten. Under  Civ.  Code  1805,  f  4833,  the  plain- 
tiff would  not  lose  the  good  because  it  failed 
to  secure  the  better.  Where  a  petition  is  soa- 
tainable  for  one  cause  of  action,  it  should  not 
be  dismissed  as  a  whole  because  defective 
as  to  another  cause  of  action  therein  set  out. 
Lowe  V.  Burke,  70  Ga.  166,  3  S.  Bi  440. 

The  plaintiff  should  be  allowed  to  pro«e- 
cute  its  case  for  the  recovery  of  a  money 
verdict,  and  the  Judgment  is  reversed.  All 
the  Justices  concurring,  except  SIMMONS^ 
C  J^  absent  on  account  of  sickness. 


(119  Ga.   704i 

ROBBRTS  T.  KUHRT. 

(Supreme  Court  of  Georgia.    March  4,  19M.) 

RULB8    OP    COURT-GONSTRirCTION— RBVIKW^ 
VACATINQ  JUDGMENT. 

1.  Generally  speaking,  the  constmction  placed 
upon  its  own  nues  by  a  court  of  original  Jiiii»- 
diction  is  condusiye;  and  only  in  cases  where 
it  is  clear  that  the  construction  given  is  wrong, 
and  that  iniostice  has  been  dooe,  will  the  dis- 
cretion of  the  jadge  ot  such  a  court  construing 
its  rules  be  interfered  with  by  a  reviewing  court. 
8  Am.  &  Eng.  Ebc  h.  <2d  Ed.)  81,  and  Cftsee 
dted. 

2.  It  appears  that  a  meritorioas  defense  waa 
filed  to  the  action  bronsht  by  the  plaintiff.  The 
case^  hy  agreement,  weat  to  the  "absence  dock- 
et." Under  the  construction  given  by  the  judge 
to  the  rule  of  court  by  virtue  oi  which  it  waa 
sought  to  take  the  case  from  the  "absence 
docKet"  and  place  it  upou  the  trial  calendar, 
there  was  not  a  proper  compliance  by  the  t^ain- 
tiff  with  that  rule.  A  verdict  and  judgment  in 
favor  of  the  plaintiff  having  been  taken  in  the 
absence,  and  without  the  knowledge  of  the  de- 
fendant, this  court  cannot  say  that  the  court 
abused  its  discretion  in  vacating  the  judgment 
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and  ninstatiiis  tho  cem  spon  a  tlm«jbr  motloB 
made  Air  that  parpoae.    Lambert  r.  Smith,  57 
Oa.25 
(Syllaboa  \fj  the  Court) 

Brror  froiL  City  Court  of  Atlanta;  H.  M. 
Reid,  Jndge. 

Action  between  T.  C.  Roberta  and  M.  R. 
Knhrt.  From  the  judgment  Roberta  brings 
error.    Affirmed. 


James  K.  Hinea,  for  plaintiff  In  erroc  Ful- 
ton ColTille,  for  defendant  In  error. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  SIMMONS,  a  J^  ab- 
sent on  account  of  sickness. 


(119  Qa.  684) 

WILLIS  ▼.  FELTON,  Judge. 
(Supreme  Court  of  Georgia.    March  S,  UKML) 
MANDAMUS  TO  JUDGB. 
1.  The  certificate  of  a  trial  Judffe  to  a  bill  of 
exceptions,  oomplaining  of  a  judgment  which 
affirmatirely  appears  to  have  beeu  entered  In 
exact  compuance  with  a  Judgment  of  thla  eourt, 
wiU  not  be  compelled  by  mandamoiL 
Gobb,  J..  dissentlDS. 
(Syllabus  by  the  Court.) 

Application  by  J<dm  WUlt:  tor  writ  of  mas* 
damrs  to  W.  H.  Felton,  Judge.    Denied. 

R.  Dciuglas  Feagin  and  Hall  &  Wimberly, 
for  plaintiff  In  error.  Bacon,  Miller  &  Brun- 
Bon  anC  W.  Gl  Nottingham,  for  defendant  in 

«TCP. 

CANDLER,  J.  Harrell  brought  an  action 
In  Bibb  superior  court  against  Willis,  to  dis- 
possess  him  a.i  a  tenant  holding  over  The 
jurj  found  that  the  plaintiff  was  entitled  to 
the  possession  of  the  premises  sued  for,  and 
also  returned  a  verdict  in  his  favor  for  $264, 
double  rent  The  case  was  brought  to  this 
court,  where  the  Judgment  of  the  court  be- 
low was  affirmed  on  condition  that  the  plain- 
tiff, withiTi  10  days  after  the  filing  of  the 
remlttituT  in  the  office  of  the  clerk  of  the 
superior  court,  would  "write  off  from  the 
verdict  all  rent  prior  to  the  date  of  the  de- 
mand for  possession,  to  wit,  October  9, 1902.*' 
See  Willis  v.  Harrell.  118  Ga.  — ,  45  S.  B. 
794.  It  was  also  held,  in  effect,  that  the 
plaintiff  was  entitled  under  the  evidence  to  a 
verdict  for  double  rent  for  the  time  elapsed 
since  the  date  of  demand  for  possession  to 
the  date  of  the  verdict  When  the  remittitur 
reached  the  court  below,  couna^  for  the 
plaintiff  filed  the  following  paper:  "In  com- 
pliance with  the  terms  of  the  remittitur  from 
the  Supreme  Ourt  in  this  case,  and  within 
ten  days  after  said  remittitur  is  filed  In  this 
court,  the  plaintiff,  J.  W.  Harrell,  does  here- 
by, through  his  counsel  of  record,  write  off 
from  the  verdict  all  rent  prior  to  October  9, 
1902,  and  makes  no  further  claim  for  such 
rent  accruing  prior  to  October  9,  1902,  said 
rent  written  off  amounting  to  $227.34,  and 
leaving  the  amount  due  said  Harrell  on  said 
verdict  the  sum  of  136.66."    Thereup<»,  over 


the  abjectioa  of  counsel  for  THIIIi^  hia  honor 
Judge  F^ton  passed  an  order  making  the 
Judgment  of  the  Supreme  Court  the  Judg- 
ment of  the  superior  court,  and  further  re- 
citing that,  "it  being  riiown  to  the  court  that 
said  J.  W.  Harr^l  has  complied  with  the  re- 
quirements of  the  Judgment  of  the  Supreme 
Court,  and  written  off  and  released  from  the 
verdict  all  rent  prior  to  October  9,  1902,  it 
is  hereby  ordered  that  the  Judgment  of  this 
court  on  said  verdict  do  now  proceed.'*  Coun- 
sel for  Willis  then  tendered  to  the  Judge  a 
bill  of  ezceptioDS  to  this  court,  complaining 
of  this  Judgment  on  the  ground  that,  the 
verdict  of  the  Jury  for  double  rent  being,  all 
of  it,  necessarily  for  rent  accruing  prior  to 
the  date  of  demand  (which  was  also  the  date 
on  which  the  proceeding  to  dispossess  was 
begun),  under  the  terms  of  the  remittitur 
ftom  the  Supr^ne  (^urt,  In  order  for  the 
Judgment  to  be  afl^med,  it  was  necessary  for 
the  plaintiff  to  write  off  the  entire  amount 
of  the  verdict  The  bill  of  ezceptionB  also 
recited  that  the  amount  of  $36.66,  not  wrlttmi 
off  by  the  plaintiff,  "represented  double  rent 
from  the  date  of  the  commencement  of  the 
proceedings  to  the  date  of  the  verdict"  The 
Jndge  refused  to  certify  this  bill  of  excep- 
tions, and  Willis  petitioned  this  court  for  the 
writ  of  mandamus  to  require  him  to  do  so. 

In  order  to  reach  a  proper  determination 
of  this  case.  It  is  necessary  to  construe,  to  a 
certain  extent,  the  ruling  of  this  court  in  the 
case  of  Willis  v.  Harrell,  to  which  we  have 
already  referred.  It  is  true  that  in  that  case 
the  court  Instructed  the  Jury  that.  If  they 
formd  tbp.t  the  defendant  was  a  tenant  hold- 
ing over,  the  plaintiff  would  be  entitled  to 
recover  double  rent  for  four  years  next  pre- 
ceding the  institution  of  the  proceedings  to 
dispossess,  and  that  this  charge  was  here 
held  to  be  erroneous  It  is  also  true  that  the 
amount  found  by  the  Jury,  $264,  is  the 
amount  of  double  rent  proven  for  four  years. 
In  the  light  of  Its  holding,  however,  to  the 
effect  that  the  plaintiff  was  entitled  to  a 
finding  for  double  rent  from  the  date  of  de- 
mand, or  filing  of  the  suit,  to  the  date  of  the 
verdict,  it  can  hardly  be  aerlously  contended 
that  this  court  Intended  to  treat  the  finding 
of  $264  as  extending  to  the  date  of  the  in- 
stitution of  the  proceedings,  and  no  further. 
We  will  not  look  to  the  charge  of  the  court 
to  determine  the  meaning  of  a  verdict  Eng- 
liah  V.  State,  106  Oa.  616,  31  S.  B.  448.  The 
finding  of  |2G4  was  regarded  aa  a  sum  in 
the  abstract,  without  reference  to  dates,  and 
It  was  the  intention  of  this  court  to  affirm 
the  Judgment  of  the  court  below,  on  con- 
dition  that  the  plaintiff  would  write  off  from 
his  verdict  so  much  as  would  leave  an 
amount  representing  double  rent  from  the 
date  of  demand  to  the  date  of  the  verdict 
It  appears  from  the  applicant's  own  showing 
that  there  was  a  literal  compliance  with  this 
condition.  The  Judge  of  the  superior  court, 
then,  had  no  alternative  but  to  enter  the 
Judgment  which  it  ia  now  sought  to  bring 
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to  this  court  for  review.  It  Is  universally 
held  that  there  is  no  appeal  from  the  Judg- 
ment of  a  trial  court  rendered  In  accordance 
with  the  mandate  of  a  higher  court  13  Enc 
PI.  &  Pr.  868,  and  authorities  cited;  and  see, 
especially,  Jenkins  v.  Guarantee  Trust  Co., 
55  N.  J.  Bq.  798,  38  Atl.  695;  Vansickle  v. 
Haines,  8  Nev.  164;  Wilkins  v.  Earle,  46 
N.  Y.  358;  Humphrey  v.  Baker,  103  U.  S. 
736,  26  L.  Ed.  456.  In  the  New  York  case 
cited  It  was  held  that  *'a  Judgment  entered 
upon,  and  In  conformity  with,  a  remittitur 
from  this  court.  Is  not  an  actual  determina- 
tion of  the  court  below."  And  where  It  af- 
firmatively appears,  from  the  application  for 
mandamus  and  the  Judge^s  response  thereto, 
that  the  Judgment  complained  of  is  In  the 
bill  of  exceptions,  which  It  is  sought  to  com- 
pel him  to  certify,  It  would  indeed  be  a 
vain  thing  for  this  court  to  require  the  Judge 
below  to  grant  a  writ  of  error,  which  is 
expressly  foredoomed  to  dismissal.  This  case 
ls»  of  course,  clearly  distinguishable  from 
those  where  this  court  has  held  that  It  will, 
without  inquiring  Into  the  merits  of  the  case, 
issue  a  mandamus  absolute  to  require  a  trial 
Judge  to  certify  the  truth  of  a  bill  of  ex- 
ceptions complaining  of  the  overruling  of  a 
motion  for  a  new  trial,  or  of  any  ruling 
which  necessarily  controlled  the  verdict  of 
the  Jury.  It  belongs  rather  to  that  class  of 
cases  where  tlie  merits  of  the  question  sought 
to  be  reviewed  have  already  been  determin- 
ed, and  a  further  consideration  of  them  would 
be  futile.  To  the  first  class  of  cases  men- 
tioned belongs  Taylw  v.  Reese,  108  Ga.  379, 
33  8.  E.  917;  to  the  latter,  Malone  v.  Hop- 
kins, 49  Ga.  221,  Hanye  v.  Candler,  99  Ga. 
214,  25  S.  E.  606,  Oribb  v.  Parker,  119  Ga. 
— ,  46  S.  El  110,  and  other  cases  there  cited. 
Mandamus  absolute  denied.  All  the  Jus- 
tices concur,  except  SIMMONS,  C.  J.,  absent 
on  accoimt  of  sickness,  and  COBB,  J.,  dis- 
senting. 

COBB,  J.  (dissenting).  In  my  opinion  this 
case  is  absolutely  controlled  by  the  ruling 
made  In  Taylor  v.  Reese,  108  Ga.  379,  33  S. 
E.  917,  a  decision  by  six  Justices,  which  has 
never  been  overruled,  criticised,  or  doubted. 
While  the  Judgment  which  Is  sought  to  be 
excepted  to  is  exactly  In  accordance  with 
what  was  said,  and  what  was  Intended  to 
be  said,  in  the  case  of  Willis  v.  Harrell,  and 
the  bill  of  exceptions  which  the  Judge  has 
refused  to  certify  is  wholly  without  merit, 
still,  in  accordance  with  the  ruling  in  the  case 
first  above  referred  to,  the  question  should 
be  allowed  to  come  to  this  court  In  Its  order- 
ly and  regular  way,  and  should  not  be  de- 
termined on  this  application  for  mandamus. 
When  the  conclusion  was  reached  that  the 
answer  of  the  Judge  in  effect  admitted  that 
the  bill  of  exceptions  which  he  refused  to 
sign  was  true  In  fact,  no  othor  course  was, 
under  the  law,  open  to  this  court,  than  to 
make,  the  mandamus  absolute,  requiring  the 
bill  of  exceptions  to  be  certified.    The  only 


cases  In  which  It  Is  within  the  authority  of 
this  court  to  Inquhre  Into  the  merits  of  the 
questions  raised  by  the  bill  of  exceptions  on 
the  application  for  mandamus,  where  the 
Judge  has  refused  to  sign  the  same,  are  those 
relating  to  the  action  of  the  Judge  on  extraor- 
dinary motions  for  new  trial  In  criminal 
cases,  such  as  Cribb  v.  Parker,  Judge,  119 
Ga.  — ,  46  S.  E.  110,  and  cases  which  that 
followed.  Without  reference  to  whether  it 
was  upon  sound  reasoning,  cases  of  this  char- 
acter have  been  made  a  class  peculiar  to 
themselves,  and  taken  out  of  the  genoral 
rule  requiring  all  cases  to  be  brought  to  this 
court  in  a  regular  and  orderly  way.  I  do 
not  think  the  present  case  can  be  brought 
within  any  reason  which  might  be  suggested 
for  this  class  of  cases,  nor  do  I  think  that 
the  court  should  at  this  time  take  another 
class  of  cases  out  of  the  old  and  established 
rule.  The  inevitable  tendency  of  decisions 
like  the  present  Is  to  transfer  all  cases  to  the 
mandamus  docket  for  disposition. 


.   (119  Ga.  706} 

RUSSELL  V.  CENTRAL  OF  GEORGIA  RY. 

CO. 

(Supreme  Court  of  Georgia.    March  4,  1904.) 

RAILROADS— INJURY  AT  CROSSINGS- KYIDEKCS 
— PLEADING. 

1.  Though  a  standing  railway  train  be  an  un- 
authorized obstruction  of  a  public  crossing,  a 
person  attempting  to  pass  between  the  cars  by 
climbing  over  the  bumpers,  if  injured  thereby 
Id  consequence  of  a  sudden  movement  of  the 
train,  cannot  recoyer,  unless  the  engineer*  con- 
ductor, or  some  other  person  having  control  of 
the  train's  movements,  knew  of  his  attempt  to 
cross,  or  had  notice  of  his  exposure  to  danger. 
If  the  only  employ^  who  knew  of  the  perilous 

Eosition  in  whidi  the  person  attempting  to  croas 
ad  placed   hunself  was  a  watchman   at  the 
crossms;  no  recoverr  can  be  had,  unless  it  ap- 

Eears  that  the  watchman  was  so  situated,  after 
e  knew  of  the  dangerous  position  in  which 
the  person  was  placed,  that  he  could  signal  the 
engineer  or  other  employes  in  control  of  the 
traui's  movements,  and  thus  prevent  injury  to 
the  party  attempting  to  cross,  and  that  he  fail- 
ed to  give  such  signal,  or  that  he  gave  tlie  signal 
and  it  was  disregarded. 

2.  A  count  in  a  petition  against  a  railway 
company  claiming  damages  for  negligence  which 
alleges  in  general  terms  that  the  defendant 
was  guilty  of  negligence  should  be  stricken  on 
special  demurrer  setting  up  that  the  petition 
fails  to  set  forth  the  particulars  in  wmch  the 
defendant  was  negligent,  unless  the  defect  in 
the  petition  is  cured  by  amendment. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Israel  Russell  against  the  Cen- 
tral of  Georgia  Railway  (^mpany.  Judg- 
ment for  defendant,  and  plaintilf  brings  er- 
ror.   Affirmed. 

Arnold  &  Arnold,  for  plaintiff  In  error. 
Dorsey,  Brewster  &  Howell,  for  defendant 
In  error. 

COBB,  J.  The  petition  contains  two 
counts.  The  first  count  alleged  that  the  de- 
fendant, a  railway  company,  caused  a  pub- 
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lie  crossliig  to  be  obstructed  by  a  very  long 
freight  train,  which  extended  seyeral  hun- 
dred feet  on  each  side  of  the  crossing  Into 
the  darkness;  that  the  crossing  was  obstruct- 
^  for  15  or  20  minutes;  that  it  was  neces- 
sary for  the  plaintiff,  in  the  discharge  of  a 
business  duty,  to  go  along  the  street  which 
was  obstructed,  and  that,  after  waiting  about 
15  minutes,  he  "undertook  to  go  between  the 
train,  in  plain  view  of  everybody,  and  the 
defendant's  watchman  employed  upon  the 
crossing  saw  the  plaintiff  undertake  to  go 
between  the  cars,  and  saw  his  dangerous 
situation."  It  is  also  alleged  that  the  "crew 
of  the  defendant,  to  wit,  the  conductor,  the 
engineer,  the  fireman,  and  the  trainmen,  in 
the  exercise  of  ordinary  care,  must  have  seen 
plaintiff  undertake  to  go  between  the  cars." 
And  it  Is  alleged  that,  while  the  plaintiff 
was  in  tills  perilous  position  between  the 
<»rB,  the  train  moved,  without  notice,  and  as 
a  result  thereof  he  was  seriously  injured.  The 
count  concludes  with  allegations  as  to  the 
extent  of  the  injury  and  the  damages  sus- 
tained. 

The  second  count  consisted  of  two  para- 
graphs.   The  first  was  as  follows: 

"On  or  about  the  27th  day  of  February, 
1903,  at  Peters  street  public  crossing,  and 
in  the  city  of  Atlanta,  plaintiff  was  run  over 
and  injured  by  the  running  of  the  cars,  loco- 
motives, and  other  machinery  of  the  defend- 
ant company  at  said  crossing,  and  defendant 
failed  to  exercise  all  ordinary  and  reasonable 
care  and  diligence." 

The  second  paragraph  set  forth  the  char- 
acter of  the  injury,  and  the  damages  alleg- 
ed to  have  been  sustained. 

The  defendant  filed  a  general  demurrer  to 
the  entire  petition,  and  a  special  demurr^  to 
the  first  paragraph  of  the  second  coimt,  on 
the  ground  that  it  did  not  set  forth  how  the 
plaintiff  was  injured  by  the  running  of  the 
cars,  locomotives^  and  other  macliinery  of 
the  company  at  the  crossing,  and  did  not 
show  wherein  the  defendant  failed  to  exer- 
cise all  ordinary  and  reasonable  care  and  dili- 
gence. The  court  sustained  the  special  de- 
murrer to  the  first  paragraph  of  the  second 
count,  and  dismissed  the  remaind^  of  the 
petition  on  general  demurrer.  Plaintiff  ex- 
cepted. 

1.  So  far  as  the  first  count  is  concerned, 
we  think  the  case  is  controlled,  in  principle, 
by  the  decision  in  Andrews  v.  Railroad  Com- 
pany, 86  6a.  192,  12  S.  E.  213,  10  L.  R.  A. 
68.  The  all^;ation  that  the  engines,  con- 
ductor, and  other  employte  in  charge  of  the 
train  must  have  known  of  plaintiff's  perilous 
position  amounts  to  nothing.  The  right  of 
the  plaintiff  to  recover  depends  upon  whether 
any  employ^  who  could  have  controlled  the 
movements  of  the  train  knew  of  his  danger- 
ous position,  and  failed  to  take  proper  steps 
for  his  protection;  and  an  averment  short 
of  actual  knowledge  on  the  part  of  such  em- 
ployes would  not  be  sufficient  to  take  the 
case  out  of  the  ruling  in  the  Andrews  Case. 


It  is  said,  though,  that  there  Is  an  averment 
that  the  watchman  at  the  crossing  knew  of 
the  plaintiff's  dangerous  position;  but  it  ap- 
pears from  the  petition  that  the  transaction 
was  at  night;  that  the  train  extended  a  long 
way  on  each  side  of  the  crossing  "into  the 
darkness";  and  it  is  not  alleged  that  the 
watchman  was  in  a  position  where  he  could 
have  given  a  signal  to  any  employ^  in  charge 
o£  the  movements  of  the  train  which  would 
have  had  the  effect  to  control  its  movements. 
It  is  not  even  charged  that  the  watchman 
could  have,  by  signal,  controlled  the  conduct 
of  other  employes  who  had  charge  of  the 
train.  In  the  case  of  Faulk  v.  Railroad  Com- 
pany, 91  6a.  360,  18  S.  B.  304,  the  person 
injured  was  a  boy  12  or  18  years  of  age,  and 
was  invited  by  the  watchman  at  the  crossing 
to  go  over  the  bumpers,  and  was  injured 
while  80  doing.  The  age  of  the  person  in- 
jured, and  the  fact  that  he  was  expressly  in- 
vited to  cross  by  the  employ^  who  was  sta- 
tioned there  to  tell  the  public  when  to  cross 
and  when  not  to  cross,  distinguishes  the  case 
from  the  one  now  under  consideration. 

2,  In  an  action  which  is  based  upon  the 
negligence  of  the  defendant,  it  is  not  suffi- 
cient to  allege  the  negligence  in  general 
terms,  when  the  defendant  objects  to  such 
allegations  by  a  special  demurrer,  calling  for 
the  particulars  of  the  negligence  complained 
of.  See  Blackstone  v.  Railway  Company, 
105  6a.  381,  31  S.  B.  90;  Miller  v.  Transpor- 
tation Company,  115  6a.  1009,  42  S.  E.  385. 
While,  under  this  rule,  negligence  must  be 
alleged  in  such  a  specific  way  as  to  put  the 
defendant  on  notice  of  what  it  is  to  answer, 
still  the  rule  is  not  to  be  carried  to  the  ex- 
tent of  requiring  minute  particularity  in  the 
averments  of  negligence.  See  Sims  v.  Rail- 
road Company,  111  6a.  820,  35  S.  E.  696. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent  on 
account  of  sickness. 


019  Ga.  64S) 
HI6H  V.  PADR08A  (two  eases). 
(Supreme  0>urt  of  6eorgia.    March  4,   1901.) 

ATTACHMBNT—SITUS  OP  DEBT— DECLARATION 
—AMENDMENT— PLEA  TO  JURISDICTION. 

1.  As  a  general  rale,  the  situs  of  a  debt  is  at 
the  place  where  the  creditor  is  domiciled. 

2.  A  declaration  in  attachment,  based  upon  au 
attachment  sued  out  against  the  defendant  on 
the  ground  that  he  is  a  nonresident  of  the  state, 
which  alleges  that  the  attachment  has  been  exe- 
cuted by  serying  sununons  of  garnishment  upon 
a  resident  of  this  state,  is  amendable  by  aver- 
ring that  the  debt  diie  from  the  resident  garni- 
shee to  the  nonresident  defendant  is  payable 
within  the  limits  of  this  state. 

8.  A  plea  to  the  merits  in  an  attachment  case 
of  the  character  above  referred  to,  which  is 
filed  with  a  distinct  protestation  that  no  jurisdic- 
tion has  been  acquired,  by  the  levy  of  the  at- 
tachment, either  of  the  person  or  property  of 
the  defendant,  and  which  distinctly  reserves  the 
right  to  object  to  the  jurisdiction  of  the  court, 
does  not  have  the  effect  to  admit  jurisdiction, 
and  will  not  authorize  a  personal  judgment 
against  the  defendant 

(Syllabus  by  the  Court) 
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BiTor  from  Superior  Court,  Glynn  County; 
T.  A.  Parker,  Judge. 

Actions  by  Benito  Padrosa  against  John 
High.  Judgments  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed  in  one  case,  and 
reversed  in  the  other. 

Ernest  Dart,  for  plaintiff  in  error.  W.  B. 
Kay,  for  defendant  in  error. 

COBB,  J.  1.  In  the  case  of  Central  of 
Georgia  Railway  Company  v.  Brlnson,  100 
Ga.  3M,  84  S.  E.  597,  77  Aul  St  Rep.  882, 
which  was  followed  in  Johnson  v.  Southern 
Railway  Company,  110  Ga.  303,  34  S.  B.  1002, 
each  being  a  decision  by  six  Justices,  the  rule 
that  the  residence  of  the  credited  fixes  the 
situs  of  the  debt  was  recognized  and  applied 
in  garnishment  cases.  This  rule  was  also  ap- 
plied in  the  cases  of  Henry  y.  Lennoz-Halde- 
man  Company,  116  Ga.  9,  42  S.  B.  383,  and 
Beasl^y  v.  Lennoz-Haldeman  Company,  116 
Ga.  13,  42  S.  B.  385,  each  being  a  decision  by 
only  five  justices.  Application  is  now  made 
to  review  the  two  decisions  first  mentlcmed. 
Respectable  authority  may  be  found  on  either 
side  of  the  questions  involved  in  this  case; 
but  after  diligent  investigation  and  mature 
reflection,  the  court,  as  constituted  wh«i  the 
decisions  referred  to  were  rendered,  adopted 
and  followed  the  line  indicated  in  the  opin- 
ions in  those  cases.  Some  of  the  members  of 
tlie  bench  as  at  present  constituted,  the  writ- 
er being  among  the  number,  are  entirely  sat- 
isfied with  the  conclusions  then  reached,  and 
the  decisions  will  have  to  stand  until  the  time 
arrives  when  there  are  six  justices  who  feel 
disposed  to  take  the  contrary  view.  The  case 
of  Molyneux  v.  Seymour,  80  Ga.  440,  76  Am. 
Dec.  662,  is,  upon  Its  facts,  not  in  conflict 
with  anything  ruled  in  the  cases  above  re- 
ferred to.  While  some  of  the  expressions  of 
Judge  Lumpkin  may  apparently  conflict  v^th 
the  principle  laid  down  in  those  cases,  that 
case  at  last  as  will  be  seen  by  the  concluding 
paragraphs  of  the  opinion,  turned  upon  the 
validity  and  regularity  of  a  South  Carolina 
Judgment  which  had  adjudicated  the  question 
that  there  was,  at  the  time  that  judgment 
was  rendered,  an  attachable  debt  wltliln  the 
limits  of  South  Carolina,  and  the  court  sim- 
ply held  that  full  faith  and  credit  would  be 
given  to  this  judgment 

2.  The  attachment  was  Issued  by  an  ofllcer 
authorized  to  issue  attachments,  and  was 
regular  upon  its  face.  The  attachment  was 
not  void,  and  property  of  the  defendant  could 
be  lawfully  seized  thereunder.  Whether  any 
of  his  property  had  been  actually  seized  was 
a  question  that  might  arise  during  the  prog- 
ress of  the  case.  The  declaration  in  attach- 
ment as  originally  filed,  showed  that  that 
which  had  been  seized  under  the  attachment 
was  a  debt  due  by  a  resident  to  a  nonresi- 
dent In  this  condition  the  declaration  was 
demurrable.  Beasley  v.  Lennox-Haldeman 
Co.,  116  Ga.  13,  42  S.  B.  385  (2).  Presumi>- 
tlvely  the  debt  referred  to  was  payable  in 
Florida.    This  presumption  was  rebuttable, 


and  there  was  no  reason  why  the  plaintiff 
could  not  amend  the  declaration  by  alleging 
facts  which  would  have  the  effect  of  rebut- 
ting the  presumption  arising  from  the  silence 
in  the  original  declaration  as  to  the  situs  of 
the  debt  See,  in  this  connection,  Henry  v. 
Lennox-Haldeman  Co.,  116  Ga.  12»  42  &  B. 
383. 

8.  The  defendant  entered  a  special  ai^ear- 
ance  for  the  purpose  of  raising  objections  to 
the  proceedings.  He  filed  a  defense  to  the 
merits,  but  with  a  distinct  protestatloo  that 
he  did  not  thereby  admit  jurisdiction  of  the 
court  either  as  to  his  person  or  a«  to  tiie 
property  in  controversy,  and  distinctly  re- 
served all  right  to  object  to  the  jurisdiction 
of  the  court  at  every  stage  of  the  case.  A 
plea  to  the  merits  filed  under  such  a  reserva- 
tion did  not  have  the  effect  to  admit  the  ju- 
risdiction of  the  court  either  as  to  the  perwm 
of  the  defendant  or  as  to  the  property  in  con- 
troveraiy.  Kahn  v.  B.  &  L.  Ass'n,  115  Ga. 
469,  41  S.  B.  648  (3),  and  case  cited.  See, 
also,  Associated  Press  v.  United  Press,  104 
Ga.  51,  29  S.  B.  860. 

The  court  seems  to  have  submitted  to  the 
jury  at  one  time  the  question  of  jurisdiction 
and  the  questions  raised  by  the  plea  to  the 
merits.  So  far  as  the  record  discloses,  tliere 
was  no  objection  to  this  procedure.  It  would 
have  been  more  regular  to  have  submitted 
the  question  of  jurisdiction  separately  and 
distinctly  from  the  questions  raised  by  the 
plea  to  the  merits.  But  if  the  jury  had  been 
Instructed  that,  if  they  came  to  the  conclu- 
sion from  the  evld^ce  that  the  debt  was  not 
payable  in  Georgia,  they  should  return  a  ver- 
dict for  the  defendant  on  the  questi<Hi  of  ju- 
risdiction and  proceed  no  further  with  the 
case,  no  harm  would  have  resulted  firom  the 
Irregular  submission  of  the  two  issues  at  one 
time.  It  seems,  though,  that  the  jndge  in- 
structed the  jury  In  effect  that  If  they  found 
In  favor  of  the  defendant  on  the  question  ot 
jurisdiction,  this  would  be  in  effect  a  finding 
that  the  fund  in  controversy  was  not  within 
the  jurisdiction  of  the  court  and  the  plaintiff 
was  not  entitled  to  a  judgment  condemning 
It  to  the  payment  of  his  debt  but  they  could 
then  proceed  to  find  against  the  defendant 
the  amount  of  the  debt  due,  as  a  basis  for  a 
judgment  in  personam  against  him.  Under 
the  view  we  have  taken  of  the  case,  we  think 
these  instructions  were  erroneous,  so  far  as 
they  authorized  the  finding  of  a  v^dict  whidi 
should  be  the  basis  of  a  judgment  In  per- 
sonam. The  plea  to  the  merits,  having  been 
filed  under  the  cfrcumstances  above  Indicat- 
ed, did  not  alone  authorize  the  renditlim  of  a 
judgment  in  personam,  and  nottiing  having 
been  done  either  by  the  defendant  or  the 
plaintiff  which  would,  under  the  law,  authcM*- 
ize  such  a  judgment,  the  judgment  must  be 
reversed. 

Judgment  in  one  case  reversed;  in  the  oth- 
er affirmed.  All  the  Justices  concurring,  ex- 
cept SIMMONS,  C.  J.,  absent  on  account  of 
sickness. 
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(119  Ga.  648) 

HBRBT  T.  JONBS  et  ftL 

(Sapreme  Court  of  Georgia.    Marck  4^  1901) 

MORTQAGB~FORBOL.OSUR&-BANKRUPTOT— IN- 
SOLVENCY PROCEEDINGS. 

1.  Where  the  main  purpose  of  the  suit  is  to 
foreclose  a  mortgage,  aod  there  is  also  an  inci- 
dental prayer  for  relief  appropriate  to  insolyen- 
cy  proceedings,  a  receiyePs  possession  thereun- 
der will  not  be  affected  by  a  subsequent  adjudi- 
cation in  bankruptcy. 

2.  But  where  the  main  purpose  of  the  petition 
is  to  obtain  relief  appropriate  only  in  inaoly^icy 
proceedings,  the  fact  that  a  mortgage  may 
be  foreclosed  as  an  incident  thernn  will  not 
save  the  case  from  the  nullifying  effect  of  bank- 

_  tcy  on  pending  state  insolvem. 

3.  In  the  present  case  the  mortgage  does  not 


ruptcy  on  pending  state  insolvency  proceedings. 

3.  In  the  present  case  the  mortgage  does  not 
appear  in  the  record,  the  pleadings  do  not  de- 
scribe the  mortgaged  property,  and  there  \b  no 
prayer  for  a  foreclosure.  The  prayers,  to  mar- 
shal the  assets,  to  enjoin  other  creditors  from 
proceeding  except  in  such  suit,  and  to  appoint 
a  receiver  to  taxe  charge  of  all  the  property  of 
the  defendant,  are  adjusted  to  insolvency  pro- 
ceedings, and  not  to  the  foreclosure  of  a  mort- 
gage. 

(Syllabus  by  the  Court.) 

Bnor  from  Superior  Court,  Decatur  Coun- 
ty; W.  N,  Spence,  Judge. 

Proceedings  by  H.  H.  Merry,  .tmstee  in 
bankruptcy,  against  A.  T.  Jones,  receiver, 
and  others.  Judgment  tor  defendants,  and 
plaintiff  iHiiiga  error.    Reversed. 

Meny,  the  trustee  in  Imnkrupt^y  of  the 
Rogers  Lumber  Company,  presented  an  in- 
tervention to  .the  superior  court  of  Mitchell 
county,  averring  that  on  December  5,  1901, 
the  Rogers  Lumber  Company  had  been  ad- 
judicated a  bankrupt  in  the  District  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  (Georgia;  that  he  was  the  duly  qual- 
ified trustee  of  its  estate;  that  on  the 

day  of ,  1901,  A.  T.  Jones  was  appoint- 
ed receiver  of  the  property  of  the  Rogers 
Company  by  the  superior  court  of  Mitchell 
county  on  the  petition  of  the  Lowe  Company 
against  the  Rogers  Company;  that  the  re- 
ceiver then  had  in  hand  $1,725,  the  proceeds 
of  a  sale  of  the  Rogers  Company's  property; 
and  that  Merry,  the  trustee,  was  legally  en- 
titled to  the  possession  and  control  of  said 
assets,  and  had  been  authorized  by  the  Dis- 
trict Court  to  make  such  application.  He 
prayed  to  be  allowed  to  Intervene  in  the 
case  of  the  Lowe  Company  against  the  Rog- 
ers Lumber  CiHupeny,  and  for  an  order  di- 
recting the  receiver  to  turn  over  the  money 
In  his  hands  to  the  trustee.  This  petition 
was  served  on  the  receiver,  and  of  tlie  par- 
ties to  the  record  at  the  time  of  the  hearing 
the  receiver  alone  answered,  substantially 
admitting  all  of  the  facts  set  up  In  the  tru»- 
tee's  petition;  but  he  claimed  that  he  was 
appointed  receiver  in  an  equitable  proceed- 
ing for  the  foreclosure  of  a  mortgage  be- 
fore the  Rogers  Lumber  Company  had  been 
adjudicated  a  bankrupt  and  before  the  bank- 
ruptcy proceedings  had  been  instituted,  that 
he  had  only  taken  possession  of  the  property 
covered  by  the  mortgage,  and  that  the  fund 
in   hand  only  represented  the  proceeds  of 


tiie  nle  thereof.  The  case  was  tried  main- 
ly on  the  pleadings  in  the  case  of  the  Lowe 
Company  against  the  Rogers  Lumber  Com- 
pany, from  which  it  appears  that  on  Novem- 
ber 25,  1901,  the  Lowe  Company  filed  in  the 
superior  court  of  Mitchell  county  a  petition,, 
which,  after  reciting  that  petitioner,  the 
Lowe  Company,  was  a  corporation,  and  that 
the  Rogers  Lumber  Compiany  was  a  partner- 
ship, proceeds  as  follows:  "They  show  that 
Rogers  Company  are  indebted  to  them  on  two 
mortgages  amounting  to  more  tlian  $2,000;*' 
that  the  Rogers  Company  is  insolvent,  own- 
ing a  sawmill  with  appurtenances,  besides  a 
commissary  containing  several  hundred  dol- 
lars worth  of  goods,  besides  timber  owned 
and  leased— fill  worth  between  $5,000  and 
$6,000;  that  Jones  Bros,  have  a  claim  against 
Rogers  Company  for  (1,500,  about  $1,100  of 
which  is  secured  by  a  mortgage  on  prac- 
tically ail  of  the  property  of  the  Rogers  Com- 
pany; that  the  Georgia  Trading  Company 
tias  a  claim  against  the  Rogers  Company 
for  about  |2,000^  and  claims  some  kind  of 
a  lien  against  said  property;  that  the  same 
is  in  the  hands  of  the  sheriff,  who  is  tak- 
ing steps  to  collect  the  same;  that  there  are 
many  laborers  who  have  claims  against  the 
company  for  labor  done  at  the  sawmill,  and 
there  are  many  other  claims  besides,  un- 
known to  petitioner;  that  Jones  Bros,  have 
foreclosed  their  mortgage,  and  have  sold  tlie 
live  stock,  and  $004,  proceeds  thereof,  are 
in  the  hands  of  the  sheriff  awaiting  the  de- 
termination of  rules  to  determine  conflicting 
priorities;  that  Jones  Bros,  have  obtained 
an  order  to  sell  the  sawmill  plant  on  No- 
vember 25, 1901,  and,  because  of  the  peculiar 
character  of  the  property,  the  want  of  local 
buyers,  and  the  fact  of  its  being  advertised 
under  a  10-day  order  as  expensive  to  keep, 
instead  of  that  usual  under  levy  and  sale, 
the  property  will  be  sacrificed,  and  bought  in 
by  Jones  Bros.,  for  far  less  than  its  value; 
that  there  will  be  many  suits  for  the  en- 
forcement of  liens  and  debts  against  the 
sawmill;  that  with  this  multiplicity  of  suits 
and  conflicting  claims  the  property  will  be 
consumed  in  costs,  and  to  prevent  a  mul- 
tiplicity of  suits,  and  have  ail  of  said  prop- 
erty sold  to  the  best  advantage,  the  petition 
prayed  for  the  appointment  of  a  receiver  to 
take  charge  of  the  property;  that  the  sher- 
iff be  enjoined  from  selling  the  same,  and  be 
required  to  turn  over  to  the  receiver  the 
cash  in  hand  as  proceeds  of  the  live  stock; 
and  that  all  of  the  creditors  be  enjoined  from 
enforcing  their  claims  separately,  but  be  re- 
quired to  be  made  parties  to  this  petition. 
and  to  prove  their  claims  hereimder,  and  re- 
ceive such  sum  as  the  court  may  award,  and 
that  the  court  proceed  to  sell  through  the 
receiver  all  of  said  property.  Process  was 
prayed  against  Rogers  Company,  Jones  Bros., 
and  the  sheriff,  who  acknowledged  service. 
A  receiver  was  appointed,  who  was  directed 
to  take  charge  of  all  of  the  property  of  the 
Rogers  Company  in  any  way  connected  with 
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the  aawmlll  or  the  shingle  mill,  the  goods  in 
the  store,  all  timbor  belonging  to  the  com- 
pany or  held  under  a  lease,  and  the  money  in 
the  hands  of  the  sheriff;  and  all  persons 
having  possession  of  any  property  or  money 
arising  from  the  sale  of  the  property  of  the 
company  for  the  last  15  days  were  required 
to  turn  over  the  same  to  the  receiver.  The 
receiver  was  also  authorized  to  continue  the 
sawmill  business  until  it  could  be  sold  after 
due  advertisement  AH  other  suits  against 
the  company  or  the  property  mentioned  were 
enjoined,  and  the  parties  allowed  to  inter- 
vene in  this  cause.  None  of  the  defendants 
ser^^ed  answered,  except  Jones  Bros.,  who  as- 
serted the  necessity  of  the  sale  to  preserve 
property  mortgaged  to  them  against  loss,  and 
denied  any  bad  faith  in  connection  there- 
with. The  mortgage  of  Jones  &  Ca  nowhere 
appears  in  the  record.  There  are  reports 
by  the  receiver  set  out,  in  one  of-  which 
he  describes  the  specific  property  sold,  and 
the  amount  received  for  each  article,  but 
DO  reference  is  made  as  to  what  mortgage, 
if  any,  covered  the  same.  In  his  answer  to 
the  present  proceeding  by  the  trustee  he 
says  that  the  funds  in  his  hands  are  the  pro- 
ceeds of  that  portion  of  the  Rogers  Compa- 
ny's property  connected  with  the  sawmill 
mentioned  in  the  petition  under  which  he 
was  appointed,  and  that  he  was  appointed 
a  receiver  in  a  proceeding  for  the  foreclosure 
of  a  mortgage  before  proceedings  in  bank- 
ruptcy had  been  instituted.  He  denies  that 
the  trustee  is  entitled  to  the  possession  of 
the  fund.  In  his  testimony  he  states  that 
he  tool^  possession  of  the  property  mentioned 
in  the  order  appointing  him  receiver,  and 
sold  the  same.  The  receiver  claimed  that 
the  property  mentioned  in  the  mcMrtgage  of 
the  liowe  CJompany  was  not  worth  the 
amount  of  the  mortgage  of  Lowe  Company, 
and  did  not  sell  for  near  enough  to  pay  off 
the  claim;  that  the  property  mentioned  in 
the  mortgage  of  Jones  Bros,  was  not  worth 
and  did  not  sell  for  enough  to  pay  the  debt; 
that  the  entire  amount  realized  from  the  sale 
of  the  property  was  about  $2,300;  that  he  took 
possession  of  no  property  as  receiver  except 
that  embraced  in  the  mortgages  and  other 
liens  foreclosed  in  the  state  court;  and  that 
the  total  property  sold  did  not  bring  enough 
to  pay  the  liens  thereon.  In  the  record  there 
is  no  copy  of  a  note  or  other  evidence  of  any 
debt  and  no  copy  of  any  mortgage.  The  court 
refused  the  prayer  of  the  trustee  generally, 
and  he  excepted. 

Akerman  ft  Akerman,  for  plaintiff  in  error. 
J.  W.  Walters,  S.  S.  Bennet,  J.  H.  Merrill, 
and  0.  Lb  Pettlgrew,  for  defendants  in  error. 

LAMAR,  J.  If,  under  foreclosure  proceed- 
ings, the  state  court  appoints  a  receiver  to 
take  charge  of  the  mortgaged  pn^erty,  and 
the  defendant  is  subsequently  adjudicated 
a  bankrupt,  the  trustee  is  not  entitled  to  the 
possession  of  the  mortgaged  property,  bat 


can  only  claim  the  surplus  remaining  after 
the  payment  of  the  secured  debt  And  where 
the  suit  was  in  fact  one  to  foreclose  a  mort- 
gage, this  rule  would  not  be  changed,  if,  as 
an  incident  to  the  main  purpose,  the  mort- 
gagee went  further,  and  also  prayed  for  re- 
lief usually  incident  to  state  insolvency  pro- 
ceedings. See  Metcalf  v.  Barker,  187  V.  Si 
in,  23  Sup.  Ot  67,  47  L.  Ed.  122;  CarUng 
T.  Seymour  Lumber  Co.,  113  Fled.  483,  51 
G.  a  A.  1,  and  dt  But  the  converse  is  not 
true.  If  the  main  purpose  of  the  suit  In 
the  state  court  is  to  inaugurate  insolvency 
proceedings,  and  a  receiver  thereunder  takes 
possession  of  all  the  property  of  the  defend- 
ants, hia  possession  will  not  be  saved  from 
the  nullifying  effect  of  the  subsequent  bank- 
ruptcy because  it  also  incidentally  appears 
that  the  petitioner  had  a  mortgage  which 
was  a  lien  on  some  of  the  property,  and  that 
it  might  be  enforced  in  the  progress  of  the 
administration  of  the  insolvent's  estate.  The 
suit  in  the  state  court  here  was  not  a  fore- 
closure proceeding.  It  is  alleged  that  peti- 
tioner had  a  mortgage,  but  it  is  also  alleged 
that  he  had  a  debt;  and,  without  regard  to 
the  sufficiency  of  the  pleading,  the  relief 
prayed  for  may  have  been  asked  as  well  be- 
cause the  complainant  was  a  creditor  as 
because  it  had  a  lien.  The  property  on  which 
petitioner  had  a  lien  was  not  described  in 
the  pleadings,  the  mortgage  was  not  attached 
as  an  exhibit  it  does  not  appear  in  the  rec- 
ord, and  there  is  no  prayer  for  a  forecloeure. 
On  the  contrary,  the  petition  prayed  for  re- 
lief, which  was  appropriate  only  in  an  in- 
solvency proceeding.  It  asked  that  all  the 
assets  of  the  defendant  be  taken  in  charge 
by  the  court;  that  a  receive  be  appointed; 
that  all  creditors  be  enjoined  from  proceed- 
ing under  any  other  suit  and  be  required  to 
set  up  their  claims  and  liens  in  the  pending 
equity  cause;  and  that  the  court  determine 
the  rights  of  the  parUes.  While  it  was  not  a 
case  under  the  trader's  act  It  was  yet  seek- 
ing to  do  in  the  state  court  exactly  what 
Congress  declared  shall  be  done  exclusively 
in  the  court  of  bankruptcy,  and  was  render- 
ed nugatory  by  the  adjudication  in  bank- 
ruptcy within  four  months  thereafter.  Jones 
ft  Co.,  one  of  the  defendants  in  that  case, 
was  alleged  "to  have  a  mortgage  on  prac- 
tically all  of  the  pr<^»erty  of  the  Rogers  Oom- 
pany."  This  mortgage  does  not  appear  in 
the  record;  what  property  of  the  debtor  was 
omitted  does  not  appear;  nor  is  it  shown 
how  much  the  property  so  mortgaged  brought 
when  sold.  It  is  averred  that  th^r  mortgage 
debt  was  only  $1,100,  and  it  appears  that  the 
receiver  now  has  in  hand  $1,725,  and  that 
the  amount  realized  hy  him  at  the  sale  was 
(2,300.  S>ven  if  it  be  conceded  that  npoa  the 
nullification  of  Lowe  A  Oo.*s  petition  the 
rights  of  Jones  &  Go.  reattached  as  they  ex- 
isted prior  to  the  filing  of  the  petition,  there 
was  no  data  to  determine  how  much  of  the 
money  now  in  the  hands  of  the  receiver 
covered  pn^i^erty  not  included  in  their  mort- 
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gage,  nor  does  It  appear  what  was  the 
amount  of  their  debt,  nor  how  much  in  the 
hands  of  the  receiver  was  In  excess  of  that 
to  which  they  may  have  been  entitled.  The 
trustee  in  bankruptcy  is  prima  fade  entitled 
to  the  custody  of  the  property  belonging  to 
the  bankrupt  and  those  who  dispute  hia 
rights  thereto  must  overcome  his  prima  facie 
title  by  affirmatively  showing  the  existence 
of  the  exception. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  C  J.,  absent  on 
account  of  sickness. 


019  Oa.  eSS) 

MORRISON  V.  DICKBY. 

(Supreme  Court  of  Georgia.    March  4,  190i.) 

TRIALr-INSTRUCTIONS— REMARKS    OP   COURT- 
CONTRACT— PAROL  BYIDENCfi^-PLElADINa. 

1.  The  juiv  must  take  the  whole  charge  as 
the  law  of  the  case. 

2.  The  jury  cannot  be  expected  to  select  one 
part  of  a  charge  to  the  exclusion  of  another, 
nor  to  decide  between  conflicts  therein,  nor  to 
determine  whether  one  part  cures  a  preyious 
error,  without  having  their  attention  specially 
called  thereto  and  being  instructed  accordingly. 

8.  The  plaiutifTs  agent  and  the  defendant 
were  In  conflict  as  to  the  terms  of  the  con- 
tract. In  excluding  the  conversation  between 
the  agent  and  his  principal,  it  was  error  under 
Civ.  Code  1895^  f  4334.  requiring  the  grant  of  a 
new  trial,  for  the  judge  to  intimate  that  the 
agent  was  committing  a  fraud  on  his  principal 
in  representing  to  her  that  the  contract  was 
different  from  that  already  made  with  the  other 
principal. 

4.  One  clause  in  a  written  contract  providing 
for  the  payment  of  $750  "as  hereafter  agreed," 
parol  evidence  was  admissible  to  explain  the  am- 
biguity, and  to  show  not  only  the  date,  but  Uie 
conditions,  if  any,  on  wliich  such  payment  was 
to  be  made. 

5.  It  was  not  error  to  ref  nse  to  strike  a  plea 
setting  up  that,  under  the  agreement  between 
the  parties,  the  $750  was  payable  out  oi  the 
profits  of  the  business  sold. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  A.  E. 
Oalhoun,  Judge. 

Action  by  H.  H.  Morrison  against  J.  L. 
Dickey.  Judgment  for  defendant,  and  plain- 
tltr  brings  error.    Reversed. 

It  appears  tliat  Mrs.  Morrison  owned  a 
business  in  Atlanta,  known  as  the  "EE-M 
Company,"  and  on  May  29,  1900,  through  h&[ 
husband,  sold  to  Dickey  a  half  interest  there- 
in, in  consideration  of  $500  cash,  and  '*$750 
to  be  paid  as  provided  hereafter";  Dickey 
agreeing  to  pay  into  the  business  from  time 
to  time,  as  needed,  other  sums,  alleged  in 
the  declaration  to  be  $2,500.  Mrs.  Morrison 
having,  on  December  9,  1902,  sued  Dickey 
for  the  $750,  it  appears  that  on  March  10, 
1903,  she  sold  him  the  balance  of  her  inter- 
est in  the  business  for  $2,500.  The  defend- 
ant, among  other  defenses  to  the  pending 
suit  for  $750,  filed  a  plea  of  settlement,  pred- 
icated on  an  instrument  dated  March  10, 
1903,  as  follows:  "Having  this  day  sold  my 
half  interest  in  what  is  known  as  the  EE-M 
Co.,  I  agree  to  have  settled  the  suit  I  brought 


versus  the  said  J.  L.  Dickey.  It  being  a 
suit  against  said  Dickey  for  a  part  of  the 
purchase-money  of  my  first  sale  of  a  one- 
half  interest  to  said  J.  U  Dickey.  [Signed] 
Rattle  H.  Morrison."  Dickey  also  contend- 
ed that  the  $750  to  be  paid  **as  hereafter  pro- 
vided" was  only  to  be  paid  out  of  the  profits 
of  the  business;  and  the  parties  were  in  con- 
flict as  to  whether  that  was  the  agreement. 
At  the  Ixlal,  on  May  14,  1903,  the  plaintlfi; 
moved  to  strike  the  same,  and  filed  a  bill  of 
exceptions  pendente  lite  to  the  Judgment  re- 
fusing to  sustain  the  motion,  and  assigns  er- 
ror thereon.  The  Jury  found  for  the  defend- 
ant on  the  plea  of  settlement,  which  makes 
it  unnecessary  to  refer  to  any  of  the  excep- 
tions, excej^t  those  relating  to  that  branch 
of  the  case.  The  plaintltr  insisted  that, 
while  the  Instmment  reciting  the  settlement 
was  dated  March  10,  1908,  the  same  day  as 
the  Instrument  making  the  conveyance  of 
the  remaining  half  interest  in  the  firm,  as  a 
matter  of  fact  '*the  real  date  was  about  ten 
or  fifteen  days  after  the  other  paper  was 
signed."  Morrison  testified  that  be  agreed, 
for  his  wife,  to  dismiss  the  suit  if  Dickey 
would  give  his  note;  that  Dickey  said  that 
the  suit  was  in  his  way,  and  prevented  him 
ftom  getting  money,  and  that  if  he  could  get 
rid  of  the  suit  he  could  get  his  affairs  ar- 
ranged all  right;  that  after  the  contract  of 
sale  of  Marcl)  10,  1903,  had  been  signed, 
Dickey  came  back  and  refused  to  pay  Mor- 
rison until  "I  had  delivered  this  agreement 
to  him  to  settle  the  case."  Mrs.  Morrison 
testified  that  she  signed  both  papers  bearing 
the  same  date,  but  the  shorter  paper  (settle- 
ment) was  not  signed  at  the  same  time  that 
the  other  one  was.  "It  was  several  days 
afterwards,  if  I  am  not  mistaken."  Mr. 
Morrison  was  her  agent,  and  she  testified 
that  she  signed  it  because  he  asked  her. 
The  court  refused  to  allow  Mrs.  Morrison  to 
testify  that  her  husband  told  her  that  Mr. 
Dickey  was  to  give  his  note  for  $750  and  in- 
terest, as  consideration  for  the  settlement 
Dickey  testified  that  both  the  papers  dated 
March  10th  were  probably  not  delivered  un- 
til some  days  afterwards,  but  he  submitted 
both  papers  at  the  same  time  to  his  attorney. 
**As  to  which  of  the  two  papers  was  brought 
to  me  first,  I  think  the  contract  for  the  sale 
was  brought  first.  It  was  some  days  after 
we  reached  the  agreement  before  any  money 
was  paid.  The  trade  was  based  entirely 
upon  wiping  out  everything  the  Morrisons 
had  in  connection  with  the  EE-M  Company. 
I  never  would  have  closed  that  trade  if  these 
papers  had  not  come  to  me  bearing  the  same 
date,  and  both  being  part  of  the  same  trade. 
After  leaving  my  attorney's  office  I  closed 
the  trade,  and  paid  the  purchase  money  for 
the  remaining  Interest  of  Mrs.  Morrison. 
Morrison  delivered  the  release  from  the  suit, 
and  promised  to  see  his  attorney  and  arrange 
about  his  fee,  and  would  have  the  suit  dis- 
missed." On  cross-examination  he  testified 
that    the   verbal    agreement  was  made  on 
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March  lOth^  and  the  papers  were  not  delly- 
ered  until  two  or  three  days.  They  both 
were  not  brought  together,  but  at  separate 
times.  "I  supposed  that  the  suit  was  set- 
tled, until  I  receiyed  notice  from  my  attor- 
ney that  the  case  was  set  tar  trial." 

Error  Is  assigned  because  the  court,  in  ex- 
cluding the  testimony  of  Mrs.  Morrison  that 
her  husband  stated  that  Mr.  Dickey  was  to 
give  his  note  for  $760,  stated,  in  the  pres- 
ence of  the  Jury:  ^It  looks  to  me  as  if  he 
was  general  agent;  and  he  has  committedi  a 
fraud  on  her;  she  has  to  bear  it;"  the  remark 
being  calculated  to  prejudice  the  plaintiff  in 
the  minds  of  the  Jury,  and  being  the  intima- 
tion of  an  opinion  that  Morrison  bad  commit- 
ted a  fraud  on  the  plaintiff  in  hiaking  such 
statement  to  her.  And  because  the  court,  in 
stating  the  contentions  of  the  defendant  to 
be  that  Mrs.  Morrison  claims  that  Dickey 
was  to  give  a  note  for  $750,  which  he  had 
failed  to  do,  whereby  the  consideration  had 
failed,  failed  also  to  instruct  the  Jury  that 
the  settlement  had  been  made  after  the  con- 
cluded contract  of  sale,  and  that  the  agree- 
ment to  dismiss  the  suit  was  nudum  pactum. 
And  because  the  court  charged  the  Jury  (a) 
that  "that  settlement  is  a  complete  settle- 
ment of  the  case."  0>)  "If  you  believe  that 
Dickey  never  agreed  to  give  any  $750  note 
for  the  settlement,  but  that  it  was  made  for 
other  reasons,  then  you  will  find  for  Dickey 
against  Mrs.  Morrison."  (c)  "It  is  a  com- 
plete contract  and  settlement,  and  will  be 
valid  unless  it  Is  shown  that  it  was  agreed 
that  Mrs.  Morrison  should  be  given  a  note 
for  $750." 

W.  R.  Hammond,  for  plaintiff  in  error. 
Felder  &  Rountree,  for  defendant  in  error. 

LAMAR,  J.  The  Jury  having  found  for 
Dickey  on  the  plea  of  settlement,  it  is  not 
necessary  to  consider  assignments  relating 
to  other  branches  of  the  case.  From  an  in- 
spection of  the  general  charge,  which  was 
included  in  the  record*  it  does  appear  that 
the  trial  Judge,  in  one  portion  thereof,  did 
submit  to  the  Jury  the  question  as  to  wheth- 
er there,  was  any  consideration  other  than 
the  $750  note;  and  also  instructed  them  that, 
if  there  was  no  consideration  for  the  settle- 
ment, it  was  nudum  pactum.  But  these  gen- 
eral observations  were  inconsistent  with  the 
pointed  and  explicit  statement  that  "I  charge 
you  that  that  settlement  was  a  complete  set- 
tlement of  the  case."  This  excluded  the 
theory  of  the  plaintiff  that  the  settlement 
had  been  signed  after  the  execution  and 
completion  of  the  contract  of  sale  of  March 
10,  1903,  and  was  therefore  made,  not  as  a 
part  of  the  second  sale,  but  without  consid- 
eration. The  defendant  insists,  however, 
that  this  error  was  cured  by  other  portions 
of  the  charge.  As  to  this  answer,  see  S.,  F. 
&  W.  Ry.  V.  Hatcher,  118  Ga.  273,  45  S.  B. 
239,  where  it  was  said:  "The  attention  of 
the  Jury  was  not  specially  called  to  the  fact 


tiiat  it  was  intended  to  correct  what  had 
been  previously  said.  The  Jury  -must  take 
the  whole  charge  as  the  law»  and  it  Is  not 
for  them  to  select  one  part  to  the  exclusion 
of  another,  nor  to  decide  whether  one  part 
cures  or  qualifies  another,  without  being  In- 
structed so  to  do  by  the  Judge." 

Morrison  testified  tiiat  the  consideratioii 
for  the  settlement  of  the  pending  soit  was 
that  Dickey  was  to  give  a  note  for  $750  and 
Interest  This  Dickey  denied.  In  excluding 
the  testimony  of  Mrs.  Morrison  that  whoi 
she  signed  the  settiement  her  husband  told 
her  that  Dickey  was  to.  give  the  note  for 
$750,  the  court  said:  '^t  looks  to  me  as  if 
he  was  general  agent;  and  he  has  ccmunitted 
a  fraud  on  her;  she*  has  to  bear  it"  There 
may  be  a  clerical  error,  but  as  this  state- 
ment appears  in  the  record  it  was  the  ex- 
pression of  an  opinion  that  Morrison  had 
committed  a  fraud.  If,  as  seems  probable^ 
the  court  stated,  "If  he  was  general  ag^it, 
and  if  he  has  committed  a  fraud  on  her,  she 
has  to  bear  it,"  it  was  an  intimation  of  the 
same  opinion.  The  conversation  between 
the  husband  and  wife,  or  principal  and 
agent  may  not  have  been  admissible  against 
Dickey;  but  it  was  prejudicial  to  the  plain- 
tiff's case  to  suggest  that  the  agent  in  that 
conversation,  was  stating  to  the  wife  some- 
thing different  from  what  he  had  agreed 
with  the  defendant 

It  is  unnecessary  to  consider  any  other  as- 
signment except  that  based  oh  the  refusal 
to  strike  the  plea  to  the  effect  that  the  $790 
was  only  to  be  paid  out  of  profits.  The  un- 
dertaking to  pay  "$750  as  hereafter  agreed" 
was  on  its  face  incomplete,  and  parol  evi- 
dence was  admissible  to  explain  tte  ambi- 
guity (Civ.  Ck>de  1805,  f  6202),  and  show  not 
only  the  date  when  such  payment  was  to  be 
made,  but  also  the  source  from  which  and 
the  condition  on  which  it  was  to  be  paid. 
The  time  of  payment  n\lgb$  be  fixed  by  a 
date,  or  it  might  also  be  referred  to  the  peri- 
od when  profits  had  been  earned. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent  od 
account  of  sickness. 


(US  Ga.  613) 
IMVADAB  V.  BBAGH. 
(Supreme  Court  of  Georgia.    March  8,   19M^ 

JUSTICE  OF  THE  PKACE>-BNTRT  OF  JUDGMENT 
—BSXBCUTION— AFFIDAVIT  OF  ILLEOAXJTY. 

1.  While  the  plaintiff,  or  his  attorney*  under 
Giv.  Code,  §  5339,  may  enter  judgment  on  a  ver> 
diet,  the  Justice  of  the  peace  may  likewise  enter 
judgment  thereon  upon  his  docket,  and  upon 
such  a  judgment  so  entered  an  execotioii  may 
lawfully   issue. 

2.  Where  an  execution  has  been  levied  on  the 
property  of  the  principal  debtor,  he  cannot  re- 
sist the  same  by  an  affidavit  of  illegality,  settiiig 
np  that  the  judgment  is  void  as  against  the  se- 
curities named  as  codefendants  therein. 

3.  Where  from  the  affidayit  of  illegality  It  ap- 
pears that  the  defendant  in  fi.  fa.  admits  owisg 
a  part  of  the  execution  debt,  he  must  pay  the 
amount  so  admitted  to  be  clae»  or  the  officei 
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shall  proceed  to  raise  SQch  amount,  and  accept 
the  affldarit  for  the  balance.    Compare  Cir. 
Code,  i  5661. 
(Syllaboa  bj  the  Gonrt) 

Error  from  Superior  Court,  Olynn  County; 
T.  A.  Parker,  Judge. 

Action  by  J.  L.  Beach  against  S.D.LeYadas. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

See  48  S.  B.  4ia 

The  Judge  refused  a  certiorari*  and  the 
record  therefore  contains  only  what  was  re- 
cited In  the  petition  therefor.  It  alleged 
that  on  July  19,  1902,  the  Jury  returned  a 
▼erdict  in  the  Justice's  court  In  favor  of 
Beach  against  Levadas;  that  the  Justice 
thereupon  entered  up  Judgment  on  the  sum- 
mons in  said  case,  to  which  he  affixed  his 
official  signature.  There  Is  no  recital  that 
the  Judgment  was  entered  on  the  docket,  ex- 
cept that  It  Is  recited,  In  an  order  offered  In 
evidence,  that  on  March  17,  1903  (not  In 
term),  the  Judgment  was  placed  on  the  dock- 
et of  the  court,  but  that,  as  it  had  not  been 
signed  by  the  attorney,  'the  said  attorney 
is  now  allowed  to  amend  the  Judgment  nunc 
pro  tunc,  by  authorizing  the  said  attorney 
for  the  plaintiff  to  sign  the  Judgment  upon 
the  papers  in  the  cause  and  on  the  docket 
of  the  court"  Thereafter  execution  Issued, 
and  was  levied  on  property  of  the  plaintiff, 
who  filed  an  affidavit  of  Illegality.  On  the 
trial  thereof  the  plaintiff  in  fi.  fa.  offered  in 
evidence  the  Judgment  nunc  pro  tunc,  to 
which  Levadas,  the  defendant  In  fi.  fa.,  ob- 
jected on  the  ground  that  the  Judgment  on 
which  the  execution  Issued  was  not  signed 
within  four  days  after  the  adjournment  of 
the  court,  as  required  by  01  v.  Code,  §  5339; 
that  on  the  day  It  was  entered  the  Justice's 
court  was  not  in  session,  and  the  Judge  had 
no  authority  to  make  such  order;  and  that 
Levadas  or  his  counsel  were  not  present  or 
notified.  The  objection  was  overruled,  and 
the  order  admitted,  and  the  affidavit  of  ille- 
gality was  dismissed,  and  the  execution  or- 
dered to  proceed. 

Max  Isaac,  for  plaintiff  in  error.  Ernest 
Dart,  for  defendant  In  error. 

LAMAR,  J.  Every  citizen  has  the  consti- 
tutional right  to  represent  himself  in  court 
Civ.  Code,  §  6701.  This  right  however,  Is 
rarely  exercised  In  those  cases  where  the 
pleadings  and  practice,  of  necessity,  involve 
technical  skill.  But  the  law  evidentiy  con- 
templates that  many  suits  will  be  prosecuted 
in  a  Justice's  court  without  either  party  be- 
ing represented  by  counsel,  and  the  practice 
therein  Is  adjusted  to  this  theory.  Parties 
might  be  entirely  Ignorant  as  to  the  form  in 
which  a  Judgment  should  be  entered,  and 
therefore  the  law  not  only  requires  a  Justice 
to  enter  the  Judgment  in  those  cases  tried 
without  a  Jury,  but  permits  him  also  to  en- 
ter the  Judgment  where  there  has  been  a 
verdict  His  power  to  do  so  Is  not  destroyed 
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by  the  fact  that  in  a  particular  case  the 
plaintiff  is  represented  by  an  attorney,  who, 
as  an  officer  of  court,  might  perform  the 
same  duty.  Scott  v.  Bedell,  108  Gra.  209,  33 
S.  EL  903.  Besides,  the  fact  that  the  Judg- 
ment must  be  entered  on  tiie  docket  dearly 
indicates  that  the  entry  thereon  can  lawfully 
be  made  by  one  whose  duty  it  is  to  keep  the 
docket  and  make  entries  therein.  The  Judg- 
ment here  having  been  properly  entered  by 
the  Justice^  there  was  no  necessity  for  an  or- 
der nunc  pro  tunc,  or  for  further  action  by 
the  attorney.    Gunn  v.  Tackett  67  Ga.  725. 

The  defendant  has  had  his  day  in  court 
and  cannot  go  behind  the  Judgment  render- 
ed; nor  can  he,  as  principal,  seek,  upon  an 
affidavit  of  Illegality,  to  attack  the  Judgment 
because^  as  he  contends,  it  was  erroneously 
entered  up  against  certain  securities.  If 
this  be  true,  the  execution  may  never  be  en- 
forced against  them.  When  such  an  attempt 
is  made,  they  can  be  heard.  The  defendant 
cannot  make  their  fight  or  take  advantage 
of  defects  as  to  third  persons,  In  order  to  ar- 
rest the  fi.  fa.,  when  it  is  proceeding  legally 
against  him  alone. 

The  defendant  further  insists  that  from 
the  face  of  the  record,  and  as  a  matter  ol 
pure  mathematics,  it  appears  that  the  Judg- 
ment was  entered  for  too  much  interest 
We  have  not  before  us  the  record,  and  are 
therefore  unable  to  say  whether  this  calcula- 
tion be  correct  But  the  other  grounds  of 
the  Illegality  having  been  disposed  of,  it  ap- 
pears that  he  is  Justiy  Indebted  to  the  plain- 
tiff for  the  principal  and  legal  interest  what- 
ever that  may  be.  Even  if  he  can  thus  at- 
tack a  Judgment  from  which  he  had  the 
right  to  appeal  or  certiorari,  yet  he  must  pay 
what  he  owes  before  he  can  be  heard  by  affi- 
davit of  illegality  as  to  that  which  he  does 
not  owe.  White  v.  Mandevllle,  72  Ga.  705; 
Stanford  v.  Connery,  84  Ga.  782,  11  S.  B. 
607  (8a);  Civ.  Code,  S  5661.  The  Judge  prop- 
erly refused  the  certiorari. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent  on 
account  of  sickness. 


(119  Ga.  683) 

ARMOUR  PACKING  CO.  v.  WTNN. 

(Supreme  Court  of  Georgia.    March  4,  1904.) 

JUDOMBNT— LIB2N-<GARNISHMBINT— BANKRUPT- 
OY^ANSWBR. 

1.  A  Judgment  creates  no  lien  on  dioses  In  ac- 
tion  belonging  to  the  defendant. 

2.  The  lien  obtained  by  the  service  of  a  sum- 
mons of  garnishment  issued  on  an  existing  Judg- 
ment Is  created  by  the  garnishment,  and  not 
by  the  judgment. 

3.  Where  a  Judgment  was  rendered  in  1897, 
and  a  garnishment  thereon  was  serred  in  March, 
1902,  and  on  proceedings  begun  thereafter  the 
Judgment  debtor  was  adjudged  a  bankrupt  on 
April  3,  1902.  the  lien  on  the  fund  in  the  hands 
of  the  garnisnee  was  "obtained  through  a  le^l 
proceeding  instituted  within  four  months  prior 
to  the  filing  of  the  petition  for  bankruptcy,''^  and 
was  rendered  void  by  section  67f  of  the  bank* 
rupt  act  (Act  July  1,  1808,  c.  541,  80  Sut.  fieV^ 
[U.  S.  Comp.  St.  1901,  p.  3430]). 
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4.  A  gamlshee  haying  notice  that  his  creditor 
has  been  adjudicated  a  banlcrapt,  and  that  part 
of  the  fond  earned  after  the  bankruptcy  was 
exempt  as  wages,  was  authorized  in  his  answer 
to  set  up  the  invaliditj'  of  the  garnishment  pro- 
ceeding because  of  the  banlsruptcy,  and  also 
to  show  that  part  of  the  fund  was  exempt  as 
wages. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Oonrt,  Ftilton  Oounty; 
J.  H.  Lmnpkln,  Jud^. 

Garnishment  proceedings  between  O.  G* 
Wynn  and  the  Armour  Packing  Company. 
Judgment  for  the  garnishee,  and  Wynn 
brings  certiorari.  From  a  Judgment  in  his 
favor,  the  Armour  Packing  Company  brings 
error.    Reversed. 

Wynn  obtained  a  Judgment  against  Haral- 
son In  1807.  On  Marcb  18»  1902,  a  summons 
of  garnishment  was  served  on  the  Armour 
Packing  Company.  Its  answer  was  filed 
April  28,  1902.  Wynn  traversed  the  answer, 
and  the  issue  came  on  to  be  tried  on  June 
80,  1902.  The  plaintiff  offered  its  judgment 
showing  that  the  principal,  interest,  and  cost 

thereof  amoimted  to  $ ,    He  also  offered 

evidence  to  show  that  the  Armour  Packing 
Company,  between  March  22  and  April  26; 
1902,  had  paid  Haralson  $108,  being  his 
V7eekly  salary  for  that  period.  It  later  ap- 
peared tliat  $36  of  this  sum  accrued  before 
the  bankruptcy  proceeding,  and  $72  between 
the  filing  of  the  petition  therefor  and  the 
time  of  making  answer.  Tiie  garnishee,  over 
the  objection  of  plaintiff,  offered  the  record 
to  show  that  Haralson  was  adjudged  a  vol- 
antary  bankrupt  <m  April  iS,  1902,  and,  on 
May  24,  1902,  had  been  discharged  in  bank- 
niptcy  from  all  debts  provable  April  5,  1902. 
The  justice  of  the  peace  found  In  favor  of  the 
garnishee.  Wynn  sued  out  a  certiorari  The 
Judge  of  the  superior  court  sustained  the  ex- 
ceptions, and  directed  that  judgment  be  en- 
tered in  favor  of  Wynn  against  the  Armour 
Packing  Company  for  $72.  The  Armour 
Packing  Company  excepts. 

Smith,  Hammond  &  Smith,  for  plaintiff  in 
error.  S.  D.  Johnson  and  L.  R.  Ray,  for  de- 
fendant in  error. 

LAMAR,  J.  The  record  merely  abstracts  the 
substance  of  the  documents  proving  the  ad- 
Jadicatlon  and  discharge  in  bankruptcy,  and 
consequently  the  time  of  the  filing  of  Haral- 
son's petition  to  be  adjudged  a  bankrupt  does 
not  appear.  He  was  adjudicated  a  bankrupt 
on  April  8,  1902,  and  discharged  from  all 
debts  provable  on  April  5,  1902.  In  view  of 
the  practice  In  cases  of  voluntary  bankruptcy, 
there  would  be  a  presumption  that  the  peti- 
tion had  been  filed  Immediately  before  the 
adjudication.  Compare  Collier  on  Bankrupt- 
cy (4th  Ed.)  222,  221,  and  Forms  in  Bank- 
ruptcy Na  15.  However  that  may  be,  Wynn's 
petition  for  certiorari  clearly  indicates  that 
the  voluntary  petition  in  bankruptcy  was 
filed  after  ttie  service  of  the  summons  of 
garnishment    Jjiens  which  were  created  four 


months  before  the  filing  of  tlie  petition  are 
not  divested  by  the  bankruptcy,  and  can  be 
enforced  after  the  adjudication.  Metcalf  v. 
Barker,  187  U.  S.  165,  23  Sup.  Ct  67,  47  L.  Ed. 
122.  But  liens  obtained  through  legal  pro- 
ceedings within  four  months  prior  to  the 
filing  of  the  petition  in  bankruptcy  against 
one  who  is  subsequently  adjudged  a  bank- 
rupt are  declared  to  be  null  and  void  by  sec- 
tion 07f  of  the  bankrupt  act  The  judge- 
ment here  was  not  a  lien  on  the  chose  in 
action.  Qv.  Code  1895,  §  5353;  Fidelity  Co. 
V.  Excliange  Bank,  100  Ga.  619,  28  S.  E. 
393.  And,  without  discussing  the  character 
of  the  lien  created  by  a  garnishment,  or  de- 
termining whether  the  lien  on  a  suit  at  com- 
mon law  differs  from  the  lien  of  a  garnish- 
ment issued  on  a  Judgment,  it  is  sufficient 
to  say  that  the  lien  does  not  inhere  in  the 
judgment  itself,  but  is  acQuired,  created,  or 
obtained  by  the  legal  proceedings  instituted 
by  virtue  of  the  garnishment,  affidavit,  and 
bond.  It  has  been  several  times  held  that, 
where  an  ordinary  action  is  brought,  and  a 
garnishment  summons  is  served,  and  a  Judg- 
ment is  obtained  by  the  plaintiff  against  the 
defendant  within  four  months  of  the  filing 
of  the  petition  in  bankruptcy,  and  a  Ittce 
judgment  is  obtained  thereafter  against  the 
garnishee,  the  lien  of  the  garnishment  is 
rendered  null,  even  though  it  may  have  pro- 
visionally attached  by  being  served  more 
than  four  months  before  the  filing  of  the 
petition  in  bankruptcy.  In  re  Lesser  (D.  C.) 
108  Fed.  201;  In  re  McCartney,  109  Fed.  621. 
6  Am.  Bankr.  Rep.  367.  The  result  la  not 
different  under  our  statute,  which  permits  a 
garnishment  of  a  Judgment  already  rendered. 
The  judgment  creditor  has  no  right  in  or  to  the 
fund«  and  no  Hen  on  the  money  or  the  chose 
in  action.  Whatever  Interest  he  acquired  here 
was  obtained  by  virtue  of  legal  proceedings 
instituted  on  March  18,  1902,  within  the 
period  when,  by  tbe  terms  of  the  statute, 
one  creditor  could  not  secure  or  acquire  pref- 
erences or  priorities  over  less  diligent  cred- 
itors of  the  common  debtor.  The  garnishee, 
having  notice  of  the  adjudication  in  bank- 
ruptcy, not  only  had  the  right  to  set  up  his 
nonliability  to  the  garnishing  plaintiff,  but. 
if  he  had  failed  to  make  such  defense,  and 
had  been  subsequently  sued  by  the  trostee 
of  Haralson,  the  Judgment  awarding  the 
bankrupt's  money  in  the  hands  of  Armour 
Packing  Company  to  Wynn  would  have  af- 
forded no  defense.  Smith  v.  Johnston,  71 
Ga.  748  (3);  Lamar  v.  Chisholm,  77  Ga.  906: 
Rutherford  v.  Fullerton,  89  Ga.  353,  5  a  E 
471;  In  re  Seals  (D.  O.)  116  Fed.  630.  The 
garnishee  was  therefore  performing  a  doty 
imposed  by  law  when  it  pleaded  the  ban!:- 
ruptcy  not  only  as  to  the  |36  In  wbidh  the 
trustee  might  have  been  interested,  but  also 
as  to  the  $72  earned  by  Haralson  after  tbe 
adjudication.  The  lien  of  the  judgment  oa 
tangible  property  was  not  affected  by  tbe 
bankruptcy.  But,  while  Haralson*s  proper- 
ty may  not  have  been  freed  from  the  open- 
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tlon  of  the  Jndgment,  be  was  no  longer  per- 
sonally liable  for  the  debt  represented  there- 
by. Besides^  the  money  represented  wages. 
The  certiorari  should  have  been  dismissed. 
Judgment  reversed.  All  the  Ji^tlces  con- 
curring, except  SIMMONS^  C  J.,  absent  on 
account  Oif  sickness. 


(119  Ga.  658) 

aTLANTIO  a  B.  R.  CO.  T.  DOUGLAa 

(Supreme  Court  of  Georgia.    March  4^  1904.) 

OONTINUANCB-SURPRlSB-ACnON    FOR    PB&- 
SONAL  INJURIES—EVIDENCK-GOOD  HBALTH. 

1.  In  applications  for  continuance  on  the 
grooDd  of  surprise  resulting  from  an  amendment 
to  pleadings,  the  party  claiming  surprise  must 
make  oath,  or  his  coimsel  state  in  liis  place, 
"that  such  surprise  is  not  claimed  for  the  pur- 
pose of  delay /^ 

2.  '*Good  health"  is  a  relative  term,  and  does 
not  mean  absolute  freedom  from  physical  in- 
firmity, but  only  such  a  condition  of  body^  and 
mind  as  that  one  may  discharge  the  ordinary 
duties  of  life  without  serious  strain  upon  the 
vital  powers. 

3.  It  follows  from  the  foregoing  that  when, 
in  a  suit  by  a  female  against  a  railroad  com- 
pany for  damages  for  personal  injuries,  it  is 
alleged  that  the  plaintiff  was,  prior  to  the 
injuries,  **in  good  nealth,"  a  recovery  may  be 
had  notwithstanding  it  appears  from  the  evi- 
dence that  at  the  time  of  the  injuries  the  plain- 
tiff was  laboring  under  an  infirmity  of  which 
she  was  ienoraut,  and  which  did  not  interfere 
with  the  discharge  by  her  of  the  ordinary  duties 
of  life,  and  that  the  result  of  the  negligence  of 
the  railroad  company  was,  not  to  produce  an  in- 
firmity, but  simply  to  aggravate  the  existing  in- 
firmity. 

4.  There  was  no  error  in  any  of  the  rulings 
complained  of  which  required  the  granting  of  a 
neir  trial.  The  verdict,  though  large,  was  au- 
thorised by  the  evidence,  and  the  discretion 
of  the  trial  judse  In  refusing  a  new  trial  will 
not  be  inttffered  with. 

Syllabus  by  the  Court) 

Brror  from  City  Court  of  Douglas;  a  T. 
Roan,  Judge  pro  hac  vice. 

Action  by  Janle  Douglas  against  the  Atlan- 
tic &  Birmingham  Railroad  Ck)mpany.  Judg- 
ment for  plaintiff,  and  both  parties  bring 
error.  Judgment  on  the  main  bill  of  ex- 
ceptions affirmed.    Cross-bill  dismissed. 

J.  L.  Sweat  and  W.  W.  McDonald,  for 
Atlantic  As  B.  R.  Co.  L.  A.  Wilson  and 
Toomer  &  Reynolds,  for  Janie  Douglas. 

COBB,  J.  Mrs.  Douglas,  a  married  wom- 
an, sued  the  railroad  company  for  $10,000 
damages,  and  recovered  a  verdict  for  $5,- 
500.  The  railroad  company  assigns  error 
upon  the  refusal  of  the  judge  to  grant  It  a 
new  trial. 

1.  Pending  the  trial  the  plaintiff  amended 
her  petition.  Counsel  for  the  defendant, 
claiming  that  the  amendment  was  material, 
stated  that  he  was  surprised  by  the  same, 
and  moved  to  continue  the  case.  The  court 
refused  this  motion,  and  this  is  one  of  the 
errors  assigned.  Bven  if  the  motion  for  a 
continuance  was  sufficient  In  all  other  re- 
spects, It  was  lacking  in  one  essential  par- 
ticular.   Counsel  did  not  state  In  his  place^ 


or  have  any  one  reprosenting  the  company  to 
make  oath,  that  the  surprise  was  not  claim- 
ed for  the  purpose  of  delay.  The  Code  dis- 
tinctly provides  that.  In  aU  applications  for 
continuance  upon  the  ground  of  surprise  re- 
sulting from  an  amendment  to  the  pleadings* 
the  (H>posite  party  shall  make  oath,  or  his 
counsel  shall  state  in  his  place,  "that  such 
surprise  Is  not  claimed  for  the  purpose  of 
delay."  Civ.  Code  1895,  i  512a  Counsel 
for  the  plaintiff  in  error  contends  here  that, 
under  the  facts  disclosed  by  the  record,  it 
was  necessarily  to  be  inferred  that  the  ap> 
plication  was  not  made  for  delay  oqly.  The 
Code  does  not  leave  this  matter  to  Inference; 
there  must  be  an  express  statement  to  the 
effect  that  delay  Is  not  the  purpose  of  the 
application;  and.  In  the  absence  of  such  ex- 
press statement,  a  judgment  refusing  to  con- 
tinue the  case  will  not  be  reversed. 

2,  3.  The  Judge  charged  the  Jury  that  "a 
tort  to  health  already  impaired  Is  redressed, 
by  giving  damages  both  for  further  Impair- 
ment and  for  any  obstruction  occasioned  by 
the  tort  to  recovery  from  existing  disease. 
Wrongfully  to  cause  or  aggravate  or  protract 
Illness  is  an  injury  to  health,  but,  as  I  have 
charged  you,  this  Is  a  matter  entirely  for 
you  to  consider  under  the  evidence  and 
charge  of  the  court"  Error  Is  assigned  upon 
this  charge,  for  the  reason  that  there  were 
no  allegations  in  the  petition  which  author^ 
Ized  the  charge,  or  authorized  a  recovery  un- 
der the  rule  embodied  In  the  charge,  and  be- 
cause the  same  was  not  autliorlzed  by  the 
evidence.  The  latter  objection  Is  not  well 
taken,  as  there  was  evidence  upon  which 
this  charge  could  have  been  properly  based. 
Whether  or  not,  tmder  the  petition,  the  the- 
ory of  the  case  presented  by  the  charge  was 
properly  Involved  in  the  case,  is  the  question 
to  be  determined.  To  determine  this,  It  Is 
necessary  to  ascertain  what  is  meant  by  the 
phrase  **good  health,"  for  the  petition  de- 
scribes the  condition  of  the  plaintiff  before 
the  Injuries  by  averring  simply  that  at  the 
time  of  the  injuries  she  was  41  years  of 
age»  weighed  105  pounds,  and  was  "in  good 
health."  The  plaintiff  testified  that  up  to 
the  time  of  the  injuries  her  health  had  been 
very  good,  and  that  she  had  been  able  to 
attend  to  all  of  her  household  duties.  Med- 
ical experts,  who  had  made  a  careful  ex- 
amination of  the  person  of  the  plaintiff— es- 
pecially of  the  internal  organs  claimed  to 
have  been  affected  by  the  jump  from  the 
train  which  It  was  alleged  caused  the  in- 
juries complained  of— testified  that  plaintiff 
had  been  afflicted  with  an  infirmity  of  long 
standing,  and  that  the  jump  from  the  train 
was  not  the  sole  cause  of  her  loss  of  health 
and  the  suffering  she  endured,  but  that  these 
were  the  result  simply  of  an  aggravation  of 
the  existing  infirmity  brought  about  by  her 
leaping  from  the  train.  As  to  the  condition 
of  the  plaintiff  as  disclosed  by  the  examina- 
tion of  the  medical  experts  there  was  prac- 
tically no  dispute,  and  this  reference  to  the 
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evidence  In  dealing  wltli  a  question  arising 
under  the  pleadings  is  made  simply  for  the 
purpose  of  showing  that  it  is  possible  for  a 
person  to  be  in  what  is  generally  called  "good 
health,''  and  still  be  laboring  under  an  in- 
firmity of  which  he  may  be  unconscious. 
The  testimony  of  the  plaintitf  that  she  was 
in  good  health,  and  in  such  health  that  she 
could  perform  all  of  the  onerous  duties  of 
the  household,  was  undisputed.  The  testi- 
mony of  the  medical  experts  that  she  was 
at  this  time  laboring  under  a  physical  in- 
firmity which  would  make  an  accident  to  her 
more  serious  than  if  she  had  been  free  from 
infirmity  was  also  uncontradicted.  Is  the 
statement  that  a  person  is  in  good  health 
to  be  treated  at  all  times  and  under  all  cir- 
cumstances and  conditions  as  importing  that 
the  person  is  absolutely  sound  physically? 
If  being  in  good  health  means  being  abso- 
lutely free  from  physical  infirmity,  then  there 
are  few  persons  who  can  be  properly  consid- 
ered as  in  good  health,  and  fewer  still  if 
subjected  to  the  scrutiny  of  the  medical  ex- 
pert who  has  license  to  make  an  examina- 
tion extending  to  matters  both  external  and 
internal.  "Good  health"  is  a  relative  term, 
and  means  such  a  condition  of  body  and  mind 
that  the  ordinary  affairs  of  life  may  be  at- 
tended to  without  serious  strain  upon  the 
vital  powers.  In  life  insurance  cases  it  has 
been  held  that  "good  health"  does  not  or- 
dinarily mean  freedom  from  infirmity,  and 
that  "good  health"  or  "sound  health"  means 
a  state  of  health  free  from  disease  or  ailment 
that  affects  the  general  soundness  and  health- 
fulness  of  the  system  seriously.  Manhattan 
Life  Insurance  Co.  v.  Carder,  82  Fed.  980, 
27  C.  C.  A.  344;  Seiverts  v.  Benefit  Ass'n 
(Iowa)  64  N.  W.  671.  See,  also,  in  this  con- 
nection, Mass.  Ben.  Ass'n  t.  Robinson,  104 
Ga.  257  (10),  289,  30  S.  E.  918,  42  L.  R.  A. 
261.  When  the  plaintiff  alleged,  therefore^ 
that  she  was  in  good  health,  her  petition  is 
not  to  be  construed  as  alleging  that  she  was 
perfectly  sound  and  free  from  all  infirmi- 
ties; and,  consequently,  when,  under  the 
evidence,  it  appeared  that  she  was  laboring 
under  an  infirmity  of  which  she  was  igno- 
rant, but  this  infirmity  did  not  interfere  with 
the  discharge  by  her  of  the  ordinary  duties 
of  life,  and  probably  would  not  have  ever 
interfered  with  her,  but  for  the  injuries  re- 
sulting from  the  negligence  of  the  railroad 
company,  she  was  not  precluded  from  recov- 
ering simply  because  it  developed  that  the 
injuries  to  her  were  the  result,  not  of  the 
negligence  of  the  company  alone,  but  of  that 
negligence  and  a  pre-existing  infirmity,  which 
up  to  that  time  had  not  been  the  occasion 
of  any  inconvenience  to  her. 

4.  The  foregoing  deals  with  all  of  the 
special  grounds  of  the  motion  that  require 
discussion  at  length.  Even  if  there  was  any 
error  in  admitting  the  evidence  complained 
of,  at  the  time  of  its  admission,  there  was 
an  amendment  to  the  petition,  subsequently 
allowed,  which  had  the  effect  of  cmring  the 


error.  The  other  cbaigea  complained  of 
were  not  erroneous.  It  remains  only  to  con- 
sider whether  the  evidence  authorized  a  find- 
ing for  the  plaintiff,  and,  if  so,  whether  the 
amount  of  the  verdict  was  excessive.  An 
elaborate  discussion  of  the  evidence  would 
not  be  profitable.  It  is  sufficient  to  say  that 
there  was  evidence  from  which  a  Jury  could 
find  that  the  defendant  was  negligent,  and 
that  the  consequences  of  this  negligence  to 
the  plaintiff  were  serious  in  their  nature; 
that  she  had  not  only  already  suffered  great- 
ly in  body  and  mind,  but  that  such  suffering 
would  probably  continue  tor  years  to  come, 
even  if  not  throughout  her  whole  life.  In 
other  words,  taking  the  case  most  favorably 
for  the  plaintiff,  there  was  evidence  from 
which  the  jury  could  find  that  the  railroad 
company  had  not  exercised  that  degree  of 
diligence  which  the  law  required  it  to  exa*- 
cise  toward  a  passenger  when  about  to  alight 
from  one  of  its  trains,  and  that  the  conse- 
quences resulting  to  the  plaintiff  from  this 
negligence  were  serious  in  the  extreme.  The 
verdict  is  apparently  large,  but  the  case  is 
one  in  which  mental  anguish  and  physical 
pain  already  suffered,  as  well  as  that  which 
is  to  come  in  the  future,  is  to  be  measured; 
and,  under  our  system,. the  jurors  are  those 
upon  whom  the  law  imposes  the  duty  of  fill- 
ing the  measure  which  is  to  be  delivered  to 
the  injured  party,  and  this  court  has  neither 
the  inclination  nor  the  desire  to  usurp  the 
functions  of  the  jury  in  these  matters.  This 
verdict  has  met  with  the  approval  of  the 
trial  judge,  and  we  are  not  prepared  to  say 
that  the  amount  is  so  large  as  to  suggest  the 
existence  of  bias  or  prejudice.  The  discre- 
tion of  the  trial  judge  in  allowing  the  ver- 
dict to  stand  will  not  be  interfered  with. 

Judgment  on  the  main  bill  of  exceptions 
affirmed.  Cross-bill  dismissed.  All  the  Jus* 
tices  concurring,  except  BIMMONS^  C  Jn 
absent  on  account  of  sickness. 


(119  Ga.  6S»} 


KNOX  V.  coob:. 


(Supreme  Court  of  Georgia.    March  4,  1901) 
TROVDR-ANSWER— inriDBNOB—INSTRUCTIONa. 

1.  The  answer  of  the  defendant  set  up  a 
meritorious  defense,  and  it  was  not  error  to 
overrule  the  demurrer  filed  thereto. 

2.  This  was  an  action  of  trover  for  the  re- 
covery of  a  dog.  The  defendant  came  into  poe- 
session  of  the  dog  by  gift  from  one  who  had  no 
title  to  it,  but  who  had  received  it  from  the 
plaintiff,  to  be  kept  until  called  for.  His  de- 
fense to  the  action  was  that  immediately  after 
coming  into  poesession  he  called  upon  the  plain- 
tiff to  know  if  he  then  claimed  the  dog,  telling 
him  that,  if  he  did  not,  he  (the  defendant)  woald 
keep  it  as  his  own;  that  the  plaintiff  informed 
him  that  if  he  decided  to  claim  the  doe  he 
would  let  him  know  in  **two  or  three  days/'  or 
in  "a  few  days'*;  that  the  plaintiff  did  not 
claim  title  to  the  dog  for  nearly  two  months; 
and  that  by  his  express  agreement  title  had 
thereby  passed  out  of  him  to  the  defendant. 
This  was  denied  by  the  plaintiff.  Heltf,  that 
the  sole  question  for  determination  hj  the  joiy 
was  whether  iy  the  alleged  agreement  of  the 
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plftindff  and  his  8nb«eqiient  conduct  he  parted 
with  title  to  the  dog;  and  it  was  not  error  for 
the  court  to  refuse  to  charge  the  Jut  that,  *if 
plaintiff  agreed  to  let  defendant  know  in  a  day 
or  two,  or  in  a  few  days,  whether  or  not  he  ex- 
pected to  claim  the  dog,  he  would  still  haye  a 
redsonable  time  in  which  to  claim  the  dog  and 
demand  its  return  to  liim." 

3.  In  view  of  the  ruling  made  in  the  preced- 
ing headnote,  It  was  not  error  reQoirinz  the 
grant  of  a  new  trial  for  the  cbnrt  to  state  ni  the 
hearing  of  the  jury  'that  he  did  not  consider 
the  question  of  a  reasonable  time  in  the  case; 
and  that.  besideiL  six  weeks  would  not  be  a 
reasonable  time  in  whidi  to  claim  the  dog*'; 
nor  for  him  to  charge  that,  *if  plaintifF  promis- 
ed to  let  defendant  know  in  two  or  three  days 
whether  or  not  he  expected  to  claim  the  dog, 
and  failed  to  do  so  in  two  or  three  days,  but 
did,  after  a  long  interval,  call  for  the  dog. 
during  which  time  defendant  spent  money  and 
time  on  the  dog,  then  the  dog  would  belong  to 
the  defendant,  and  plaintiff  could  not  recover 
same." 

4.  The  evidence  was  conflicting,  but  that  for 
the  defendant  was  sufficient  to  warrant  the 
verdict  returned  in  his  favor.  The  trial  judge 
was  satisfied  with  the  finding  of  the  jury,  and 
the  judgment  overruling  the  motion  for  a  new 
trial  wiU  not  be  disturbed. 

(Syllabus  by  the  Court.) 

Error  from  City  €k>art  of  Atlanta;  A.  B. 
Oftlhonn,  Jndge. 

Action  by  Fitshugb  Knox  against  J.  8. 
Cook.  Judgment  for  defendant,  and  plEtntiff 
bringB  error.    Affirmed. 

J,  W.  &  J  D.  Humphries*  for  plaintiff  in 
error.  Alexander  &  Powers,  for  defendant  la 
error 

OANDLEB,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  SIMMONS,  a  J., 
absent  on  account  of  sickness. 


(110  Ga.  6d3) 
THOMAS  &  BLAKB  et  al«  T.  FORSYTH 
CHAIR  CO. 

(Supreme  Court  of  Ceorgia.    March  4,  1904.) 
xusncn  of  the  peace— action  on  open  ac- 

OOUNT— SUMMONS— PLiBADINO. 

1.  There  was,  in  this  case,  uot  even  a  sub- 
stantial compliance  with  the  requirement  of  sec- 
tion 4116  of  the  (Jivil  Code  of  1895,  to  the  effect 
that,  when  suit  is  instituted  in  a  justice's  court 
to  enforce  the  collection  of  an  open  account, 
there  muiftt  be  attached  to  the  summons,  at  the 
time  the  same  is  issued,  a  copy  of  the  account 
sued  on.  On  the  contrary,  the  exhibit  attached 
to  the  summons  was  in  no  sense  a  bill  of  partic- 
ulars, nor  did  it  furnish  to  the  defendants  rea- 
sonable notice  as  to  the  character  of  the  plain- 
tiff*s  demand.  Since  the  passage  of  the  act  of 
September  21,  1881  (Laws  lafiO-Sl,  d.  66), 
the  provisions  of  which  are  now  embodied  in 
the  section  of  the  Code  just  dted,  "the  plaintiff 
in  an  action  in  a  justice  s  court  must  set  forth, 
with  some  degree  of  certaiuty,  his  cause  of  ac- 
tion." Powell  v.  Alford,  88  S.  B.  440,  113  Ga. 
©T9. 

2.  The  court  below  should,  on  certiorari,  haye 
corrected  the  error  committed  by  the  magistrate 
in  overruling  the  motion  of  the  defendants  to 
dismiss  the  plaintiff's  action  for  noncompliance 
writh  the  statutory  requirement  above  mentioned. 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Fulton  County; 
J.  H«  Lampkin,  Judge. 


Action  by  the  Forfeyth  Chair  Company 
against  Thomas  &  Blake  and  others.  Judg- 
ment for  plaintiff  was  affirmed  on  certiorari, 
and  defendants  bring  error.    Reversed. 

James  K.  Hines,  for  plaintifla  in  error. 
Frazer  &  Hynds>  for  defendant  in  error. 

TtJBNBR,  J.  Judgment  reversed.  All  the 
Justices  concurring,  except  SIMMONS*  C.  J., 
absent  on  account  of  sickness. 


(119  Ga.  624) 

WALKBR  et  aL  t.  WOOD  et  aL 

(Supreme  Court  of  Georgia.    March  3,  1904.) 

BILL  OF  KXCEPTIONS— CORRECTION— RBTBN- 
DBR  TO  J17DGB>~DEL.AT— EXCUSE. 

1.  Where  a  bill  of  exceptions  is  returned  to 
counsel  for  correction  and  alteration,  it  should 
be  retendered  to  the  judge  in  its  corrected  foim 
within  a  reasonable  time;  and  where,  in  a  giv- 
en case,  counsel  delayed  retendering  the  bill  of 
exceptions  for  55  days  after  the  same  was 
returned  to  liim,  the  writ  of  error  will  be  dis- 
missed, unless  it  appears  that  the  delay  was 
occasioned  solely  by  proTidential  cause  or  im- 
perative necessity. 

2.  While,  in  the  present  case,  it  does  ap- 
pear that  the  leading  counsel  in  the  case  was 
prevented  by  providential  cause  from  attending 
to  the  matter  of  correcting  and  retendering  the 
bill  of  exceptions,  no  reason  is  given  why  his 
associate,  who  appeared  at  every  important 
stage  of  the  case,  and  who  was  alone  present  at 
the  time  the  final  decree  was  rendered,  could 
not  have  made  the  corrections  and  changes  in- 
dicated b^  the  Judge  in  less  than  the  time  re- 
ferred to  m  the  preceding  note;  it  appearing  that 
the  associate  counsel  tendered  (ana  presumably 
prepared)  the  original  bill  of  exceptions  within 
three  days  after  the  final  decree. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  between  Moses  Wood  and  others 
and  S.  O.  Walker  and  others.  From  the  de- 
cree. Walker  and  o^thers  bring  error.  Dis- 
missed. 

W.  W.  Haden  and  R.  O.  Lovett,  for  plain- 
tiffs in  error.  J.  L.  Hopkins  &  Sons  and 
Frazer  &  Hynds  for  defendants  In  error. 

(X)BB,  J.  The  final  decree  was  rendered 
on  January  28,  1903.  The  bill  of  exceptions 
was  tendered  on  January  31st  The  judge 
was  about  to  leave  the  state,  and  did  not 
examine  the  same  until  his  return  on  March. 
1st,  when,  upon  an  examination,  he  found 
tbat  the  bill  of  exceptions  was  not  true,  noti- 
fied counsel  to  this  effect,  and  set  the  matter 
for  a  hearing  on  March  41h,  under  the  provi- 
sions of  Civ.  Code,  §  5545.  On  that  day  Mr. 
Haden,  who  was  leading  counsel  for  the 
plaintiffs  in  error,  and  Judge  Lovett,  who 
was  associated  with  liim,  were  present,  to- 
gether with  counsel  for  the  defendants  in  er- 
ror. The  Judge  called  the  attention  of  coun- 
sel to  certain  corrections,  alterations,  and  ad- 
ditions that  he  thought  should  be  made  in 
the  bill  of  exceptions  in  order  to  make  it 
speak  the  truth,  and  returned  it  to  counsel 
for  the  plaintiffs  in  error  on  the  day  last 
named.     The    corrected  bill  qt  exceptions 
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was  not  tendered  tOsthe  Judge  until  April 
29th.  It  appears  that  between  the  dates  last 
mentioned  Mr.  Haden  had  serious  and  long- 
continued  illness  In  his  family.  It  also  ap- 
pears that,  while  Mr.  Haden  was  leading 
counsel  in  the  case,  Judge  Lovett  prepared 
the  original  bill  of  exceptions,  that  he  ap- 
peared with  Mr.  Haden  at  dilBferent  stages  of 
the  case,  and  that  at  the  time  of  the  enter- 
ing of  the  final  decree  he  appeared  alone. 
It  further  appears  that  the  bill  of  exceptions 
as  finally  tendered  and  certified  was  the 
same  as  the  one  originally  tendered,  with  the 
exception  of  the  changes  and  corrections, 
and  the  addition  of  several  pages  of  new 
matter  which  the  judge  had  required  to  be 
embodied  in  the  bill  of  exceptions.  It  is 
now  contended  that  the  delay  in  conforming 
to  the  judge's  requirements  and  retendering 
the  bill  of  exceptions  was  unreasonable,  and 
that  the  writ  of  error  should  be  dismissed, 
because  the  Judge  had  no  authority  to  cer- 
tify the  bill  of  exceptions  at  the  time  the 
same  was  retendered  to  him. 

The  law  does  not  prescribe  any  time  with- 
in which  a  bill  of  exceptions  shall  be  cor- 
rected and  retendered  when  it  has  been  re- 
turned by  the  Judge  as  untrue.  See  Civ. 
Code,  i  5545.  In  Joseph  v.  Railway  Com- 
pany, 02  Ga.  332,  18  S.  B.  294,  it  was  held 
that  94  days  was  an  unreasonable  length  of 
time  to  wait  before  making  the  corrections 
required  by  the  Judge.  In  Allison  v.  Jowers, 
M  Ga.  335,  21  S.  E.  570,  it  was  held  that  77 
days  was  an  unreasonable  length  of  time; 
and  Mr.  Justice  Lumpkin  said:  '*The  sec- 
tion Is  silent  as  to  the  length  of  time  the 
party  to  whom  It  Is  returned,  or  his  attor- 
ney, will  be  allowed  to  remove  the  Judge's 
obJectionB  and  tender  a  corrected  bill  of  ex- 
ceptions; but  he  certainly  should  not  be  al- 
lowed for  this  purpose  (In  the  absence  of 
some  good  reason  for  delay)  longer  than  30 
days.**  In  Parkman  v.  Dent,  109  Ga.  289,  34 
S.  E.  559,  it  was  held  that  120  days  was  an 
unreasonable  length  of  time;  and  Mr.  Jus- 
tice Lewis  said:  *1f,  in  any  event,  counsel 
tendering  a  bill  of  exceptions  can  ever  be 
allowed  any  greater  length  of  time  for  cor- 
recting the  same  than  that  given  by  statute 
for  presenting  it  in  the  first  instance,  It 
should  appear  that  the  delay  was  occasioned 
by  Imperative  necessity."  In  Sutton  v.  Val- 
dosta  Guano  Company,  115  Ga.  794,  42  S.  E. 
94,  it  was  held  that  seven  months  was  an  un- 
reasonable length  of  time,  it  not  appearing 
that  the  delay  was  occasioned  ''by  providen- 
tial cause." 

When  we  take  Into  consideration  the  fact 
that  the  original  bill  of  exceptions  was  pre- 
sented) 3  days  after  the  final  decree  was  en- 
tered, and  presumably  must  have  been  pre- 
pared within  that  time,  we  cannot  escape  the 
conclusion  that  the  delay  of  55  days  In  mak- 
ing the  corrections  In  the  bill  of  exceptions 
was  so  unreasonable  as  that  the  Judge  would 
by  this  delay  be  deprived  of  all  authority  to 
cerdfy  the  bill  of  exceptions,  unless  It  Is 


made  to  appear  that  tills  delay  was  due  ei- 
ther to  providiontial  cause  or  imperative  ne- 
cessity. Let  It  be  conceded  as  established 
that  there  was  operating,  during  the  entire 
55  days,  such  providential  cause  as  would 
have  prevented  Mr.  Haden  from  participat- 
ing in  any  way  In  the  matter;  no  reason  ap- 
pears why  the  bill  of  exceptions  could  not 
have  been  corrected  by  his  associate,  Jodge 
Lovett  It  appears  that  Judge  LoTett  pre- 
pared the  original  bUl  of  exceptions,  and, 
while  Mr.  Haden  was  the  leading  counsel  in 
l^e  case.  Judge  Lovett  seems  to  have  ap- 
peared at  all  important  stages  of  the  case 
and  participated  actively  as  counsel  In  the 
matter,  appearing  alone  at  the  time  the  final 
decree  was  entered.  The  record  discloses 
absolutely  no  reason  why  the  matter  of  mak- 
ing the  corrections  and  changes  and  adding 
the  necessary  new  matter  should  not  have 
been  done  by  Judge  Lovett  In  the  absence  of 
Mr.  Haden.  The  act  of  1896  (Acts  1896,  p. 
45;  Van  Epps'  Code  Supp.  i  6246)  has  no  ap- 
plication to  the  present  case.  That  act  deals 
only  with  the  subject  of  the  delay  of  the 
Judge  in  certifying  the  bill  of  exceptions,  and 
not  with  the  delay  of  counsel  in  tend^ing 
the  same,  either  in  the  first  instance  or  after 
It  has  been  returned  for  correction. 

We  do  not  think  that  the  case  presented  Is 
one  where  the  delay  was  occasioned  by  ei- 
ther providential  cause  or  Imperative  neces- 
sity, and  the  writ  of  error  must  be  dismissed. 
All  the  Justices  concurring,  except  SIM- 
MONS, 0.  J.,  absent  on  account  of  sickness. 

(119  Qa.  £84) 
GRIFFIN  V.  MUTUAL  LIFE  INS.  CO.  OF 

NEW  YORK. 
(Supreme  C2ourt  of  Georgia.    March  4,  1904.) 

BANKRUPTCT— INTBRVBINTION    BY    TRUSTEK- 

PROSECUTION  OP  SUIT— ABATBMBNT 

—RIGHTS  OP  DEBTOR. 

1.  A  trustee  in  bankruptcy  may,  but  need  not, 
intervene  as  plaintiff  in  a  suit  in^ught  by  the 
bankrupt  before  the  adjudicatiou  in  bankruptcy. 

2.  If  no  trustee  is  appointed,  or  if  the  bank- 
rupt court  does  not  consider  it  to  the  interest  of 
the  estate  to  permit  the  trustee  to  prosecute  the 
suit  previously  brought  by  the  bankrupt,  the  ac- 
tion does  not  thereby  abate,  nor  is  the  bank- 
rupt's debtor  discharged  from  liability  in  the 
pending  action. 

8.  The  bankrupt  may  have  an  interest  in  the 
recovery  as  the  source  from  which  he  may  re- 
ceive any  homestead  exemption  to  which  he 
is  entitled,  and  he  also  has  the  right  to  en- 
large the  estate  for  the  benefit  of  his  own  cred- 
itors. 

4.  If  the  iMinkrupt  ultimately  recovers  In  such 
suit,  and  any  question  arises  as  to  the  right 
of  the  trustee  to  the  money  when  paid,  or  of 
the  defendant  to  be  protected  in  paying  it  to  the 
proper  party,  both  may  be  secured  by  appro- 
priate action  being  taken  for  that  purpose  at  a 
later  stage  of  the  cause. 

5w  If  the  failure  to  elect  or  appoint  a  trustee 
in  bankruptcy  in  any  way  injured  the  rights 
of  creditors,  it  did  not  disdiarge  the  bankrupt's 
debtor,  nor  destroy  the  bankrupt's  reversion  In 
the  chose  in  action  after  his  creditors  had  lost 
or  exhausted  their  rights  thereto. 

(Syllabus  by  the  Court.) 

f  1.  See  Bankruptcy,  vol.  6,  Gent  Dig.  if  tti^  Ol 
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Error  firom  City  Oourt  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  J.  EL  Griffin  against  the  Mu- 
tual Life  Insurance  Ot^mpany  of  New  Yark^ 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

On  Noyember  .  23,  1901,  Griffin  brought 
suit  against  the  Mutual  Life  Insurance  Com- 
pany of  New  Tork  for  $214,  alleged  to  be 
due  as  commissions  on  policies  of  insurance 
written  by  him  as  agent  of  the  company. 
The  defendant  appeared  and  answered,  and 
on  June  19,  1903,  amended  its  answer  by  al- 
leging that  on  December  S,  ISOl,  the  plain- 
tiff had  been  duly  adjudicated  a  bankrupt, 
and  moved  to  dismiss  the  suit  on  this  ground. 
This  issue  was  submitted  to  the  judge  with- 
out a  Jury;  It  being  admitted  that  Griffin 
had  been  adjudicated  a  bankrupt  on  the  day 
named,  that  no  creditors  were  present  at  the 
creditors'  meeting,  that  no  trustee  was  ap- 
pointed by  the  creditors  or  the  referee,  and 
that  during  the  pendency  of  the  suit  the 
bankrupt  was  duly  discharged.  The  court 
sustained  the  motion,  and  Griffin  excepted. 

Lowndes  Calhoun,  for  plaintiff  in  error. 
J.  H.  Gilbert,  for  defendant  in  error. 

LAMAR,  J.>  We  infer  from  the  briefs  and 
argument  that  the  defendant  insisted  in  the 
court  below  that  the  title  to  the  chose  tn 
action  on  which  suit  had  been  brought  in 
the  state  court  vested  by  operation  of  law  in 
the  trustee  in  bankruptcy,  and  that  the  suit 
should  be  dismissed  because  the  C(»npany 
would  not  be  protected  in  any  payment  it 
might  make  to  the  plaintiff,  if  thereafter 
sued  for  the  same  cause  of  action  by  the 
trustee.  Under  the  bankrupt  act  of  March 
2,  1867,  c.  176,  14  Stat  517,  it  was  held 
to  be  no  defense  to  an  action  for  a  debt  that 
the  creditor  had  become  a  bankrupt  After 
title  vested  in  the  assignee,  and  he,  v^ith  no- 
tice, permitted  a  pending  suit  to  proceed  in 
the  name  of  the  bankrupt  he  was  bound  by 
any  Judgment  that  might  be  rendered.  Un- 
der th€9  act  of  1898  (Act  July  1,  1898,  c.  541, 
30  Stat  544  (U.  S.  Comp.  St  1901,  p.  dilS]), 
the  trustee  may  intervene,  but  is  not  bound 
to  do  so;  but,  on  his  failure  to  have  himself 
substituted  as  plaintiff,  the  suit  does  not 
abate.  It  may  still  be  prosecuted  by  the 
bankrupt  See  Thatcher  v.  Rockwell,  105 
U.  &  467,  26  L.  Ed.  949;  Reed  v.  Paul,  131 
Kass.  129;  Herring  v.  Downing,  146  Mass. 
10,  15  N.  El  116;  Act  July  1,  1898,  c  541,  i 
11  (c)  80  Stat  540  [U.  &  Comp.  St  1901,  p. 
S42^.  The  case  here  is  much  stronger,  for 
there  is  no  trustee.  The  creditors  and  ref- 
eree aUke  treated  the  recovery  as  so  doubt- 
ful and  contingent  as  not  to  warrant  the  ap- 
pointm^it  of  a  trustee  to  prosecute  the  pend- 
ing SQlt  Nonaction  on  their  part  did  not 
release  the  Insurance  company  from  its  li- 
ability. Although  the  plaintiff  in  the  action 
had  been  adjudicated  a  bankrupt  and  dis- 
charged, he  may  have  had  an  interest  in  the 
recovery,  as  being  the  only  source  out  of 


which  he  could  obtain  any  homestead  ex- 
emption to  which  he  was  entitled.  But  ir- 
respective  of  his  own  pecuniary  interest, 
and  assuming  that  the  recovery,  if  any, 
would  inure  to  the  creditors,  it  was  his  right 
to  have  them  receive  as  large  a  dividend  as 
possible.  While  the  two  bankrupt  acts  are 
not  identical,  there  Is  nothing  In  the  present 
statute  which  makes  inapplicable  the  former 
rulings  of  this  court,  to  the  effect  that  the 
fact  that  a  plaintiff  In  the  state  court  had 
been  adjudicated  a  bankrupt  did  not  prevent 
him  from  proceeding  in  the  pending  suit  for 
the  benefit  of  whom  It  might  ultimately  con- 
cern, where  the  representative  of  the  cred- 
itors did  hot  intervene.  Gilmore  v.  Bangs, 
55  Ga.  403  (3).  If  in  such  cases  there  is  a 
recovery,  and  any  question  arises  as  to  the 
right  of  the  trustee  or  creditors  to  the  mon- 
ey, or  as  to  the  defendant's  being  protected 
in  paying  it  to  the  proper  party,  this  may  be 
secured  by  subsequent  steps  being  then  tak- 
en for  that  purpose.  'There  need  be  no 
danger  of  paying  the  debt  twice."  Southern 
Express  Co.  v.  Connor,  49  6a.  415.  If  the 
failure  to  elect  a  trustee  has  in  any  way 
injured  the  rights  of  creditors,  it  has  not  dis- 
charged the  insurance  company  from  the  lia- 
bility under  which  it  may  rest,  nor  has  it 
destroyed  the  bankrupt's  reversion  in  the 
chose  in  action  after  his  creditors  have  lost 
or  exhausted  their  rights  thereto. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  O.  J^  not  presid- 
ing. 

019  Qa.  628) 
ARROWWOOD  V.  McKESB. 
(Snpreme  Conrt  of  Georgia.    March  3,  1901) 

JUDGMENT  —  VALIDITY— SI  QNATURES-SBCURI. 
TY  DEED-JUDGMENT— RECONVEYANCE— BaC- 
BCUTION  SALE— TITLE  ACQUIRED. 

1.  It  is  immaterial  whether  the  judgment  was 
one  requiring  tlie  Bignature  of  the  plaintiff's 
attorneys  or  that  of  the  presiding  judge,  it  ap- 
pearing that  as  a  matter  of  fact  it  was  signed 
by  both  the  judge  and  the  plaintifiTs  attorneys. 

2.  The  intention  to  sign  the  judgment  by  both 
the  presiding  jud^e  and  the  attorneys  for  the 
plaintiff  was  manifest,  and  it  was  immaterial 
whether  their  signatures  appeared  on  the  right  or 
the  left  side  of  the  page  on  whidi  the  judgment 
was  entered. 

3.  The  security  deed  to  "H.  U  M.,  guardian  of 
F.  M.  P.,"  as  between  the  grantor  and  the 
grantee,  had  the  effect  to  vest  the  legal  title 
to  the  property  described  in  the  srantee  for  the 
purposes  therein  mentioned;  and,  default  hav- 
ing been  made  in  the  payment  of  the  note  to 
secure  which  the  deed  was  given,  suit  having 
been  instituted,  judgment  obtained,  and  execu- 
tion issued,  a  deed  under  the  provisions  of  Civ. 
Code  18to,  §  2771  et  seq.,  reconveyiug  the 
property  to  the  debtor  for  the  purpose  of  levy 
and  sale,  and  executed  by  '*H.  L.  M.,  guardian 
of  F.  M.  P.."  conyeyed  all  the  interest  of  the 
grantor  in  the  land  in  question,  and  put  title 
into  the  defendant  as  completely  as  it  had  been 
prior  to  the  execution  of  the  security  deed. 

4.  At  a  sale  of  the  property  mider  such  condi- 
tions the  purchaser  would  obtain  a  good  title  as 
against  H.  L.  ^.  either  as  an  individual  or  in 
his  capacity  as  guardian  of  F.  M.  P.  The 
effect  of  the  deed  in  the  first  instance  beiuR  to 
put  the  title  into  him  indiyidually»  and  his  deed 
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of  recoDTeyance  pnttlxig  the  title  back  through 
the  same  channel  whence  it  came,   his  ward 
would  look  to  him  and  hie  bond  in  the  erent  of 
her  money  being  lost. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Beld,  Judge. 

Action  by  H.  L.  McKee,  guardian,  against 
JL  A.  Arrowwood.  Judgment  for  plaintiff. 
Defendant  brings  error.    Affirmed. 

Lavender  R.  Ray,  for  plaintiff  in  error.  A. 
Wright  and  .C.  W.  Smith,  for  defendant  in 

error. 

§ 

GANDLSJR,  1.  Indgment  affirmed.  AH 
the  Justices  concurring,  except  SIMMONS, 
0.  J.,  absent  on  account  of  sickness. 


(U9  Ga.  666) 

STEPHENS  T.  CITY  OF  ATLANTA. 

(Supreme  Court  of  Georgia.    March  4^  1904.) 

MUNICIPAL     IMPROVEMENTS— FIERI     FACIAS- 
LEVY— AFFIDAVIT  OF  ILLEQALITT 
— DISMISSAU 

1.  A  fi.  fa.  issued  by  the  munidpal  authorities 
of  a  dty  to  enforce  the  collection  of  an  amouut 
expended  by  it  for  work  done  in  making  repairs 
on  a  sidewalk  in  front  of  a  designated  city  lot 
described  as  being  the  property  of  A.  W.  S., 
"Exec.,"  is,  uottLing  else  appearing,  to  be  regard- 
ed as  an  execution  against  nim  in  his  individual 
capacity  as  owner  of  the  property,  inasmuch  as 
the  term  "Exec.,"  following  his  name,  is  mere- 
ly descriptio  personse.  State  y.  Sallade,  36  S.  E. 
922,  111  Ga.  700;  Dozier  v.  McWhorter,  45  S.  B. 
61, 117  Ga.  786;  Glisson  v.  Weil  &  Co..  45  S.  B. 
221,  117  Ga.  843,  and  cases  cited.  Accordingly, 
where  a  levy  of  the  fi.  fa.  is  met  by  an  athdavit  of 
illegality,  interposed  by  such  person  as  owner,  he 
is  to  be  presumed  to  act  in  his  individual,  and  not 
in  a  representatiye,  capacity,  though  he  be  re- 
ferred to  in  such  affidavit  as  A.  W.  b.,  "iitxeo- 
utor"  (Glisson  v.  Weil  &,  Co.,  supra),  and  though 
he  may,  in  subscribing  to  the  affidavit,  add  that 
descriptive  term  to  his  name  QVade  v.  Roberts, 
53  Ga,  26;  Bennett  &  Co.  v.  Gray,  9  S.  E.  469, 
82  Ga.  592;  State  v.  Sallade.  36  S.  E.  922,  111 
Ga.  701-702),  especially  when,  in  the  body  of 
the  affidavit,  he  unequivocally  alleges  that  the 
"propetty  levied  on  aud  against  which  said  exe- 
cution issues  is  not,  and  never  was,  held  by 
[him]  as  executor  for  any  estate,  but,  on  the 
other  hand,  belongs  to"  him  and  other  named 
persons  *'aa  tenauts  in  common,  and  so  belouged 
to  them  at  the  time  said  work  for  which  said 
execution  issues  was  done.''  See,  also,  Arrow- 
wood  v.  McKee.  46  S.  B.  871,  119  Ga. . 

2.  The  court  below  improperly  construed  the 
fl.  fa.  under  consideration  in  the  present  case 
as  one  issued  against  an  executor  with  a  view 
to  bringing  to  sale  propoty  belonging  to  the 
estate  he  repreaentea,  to  the  levy  of  which  fi. 
fa.  no  one  save  the  duly  authorized  representa- 
tive of  the  estate  could  be  heard  to  object; 
and  it  follows  that  the  court  erred  in  dismias- 
ing  the  affidavit  of  illegality  interposed  by  the 
plaintifif  in  error  on  the  ground  that  the  facts 
therein  set  forth  disclosed  that  the  property 
levied  on  did  not  belong  to  him  at  the  time  of 
the  levy,  and  hence  he  liad  no  right  to  the 
remedy  he  had  undertaken  to  pursue. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judga 

Proceeding  by  the  dty  of  Atlanta  against 
Alexander  W.  Stephens,  executor.    Judgment 


t  L  See  Execution,  vol.  21,  Cent  Dig.  f  177. 


for  the  dty,  and  defendant  trings  enor.  Ee- 
yersod. 

H.  W.  Dent  and  Alex.  W.  Stephens,  for 
plaintiff  In  error.  Jaa  L.  Mayaon  and  Wm. 
P.  Hillt  for  defendant  in  error. 

TURNER,  J.  Judgment  reversed.  All  the 
Justices  concurring,  except  SIMMONS*  GL  J., 
absent  on  account  of  siclcnesa. 


(lis  Oa.  730) 

8TATB  ▼.  PAXSON  A  OANNOH. 

(Supreme  Conrt  Qt  Georgia.    March  7,  1901.) 

STATB-BSTOPPBIL-PRBSORIPTION— ACTION 
FOR  INJUNCTION— TIMBER  CUTTBR& 

1.  'The  State  can  only  be  estopped  ftom  aa- 
sorting  her  right  to  her  own  property  by  legisla- 
tive enactment  or  resolution.'' 

2.  Prescription  does  not  in  any  ctmm  ran 
against  the  state. 

3.  The  state,  in  her  soTerei^n  capadty*  may 
bring  an  application  for  an  injunction  under 
the  timber  cutters'  act,  embraced  in  Civ.  Code 
1895,  §  4927,  by  attaching  to  the  petition,  as 
an  abstract  of  title,  a  statement  setting  forth 
that  the  land  in  controversy  has  never  l>een 
granted,  and  that  the  titl^  thereto  is  stUl  in  the 
state  m  her  aoyereign  capacity. 

(Syllabus  by  the  Court.) 

4.  The  Attorney  General  may  bring  an  equita- 
ble action  in  the  name  of  die  states  in  the 
nature  of  the  common-law  proceeding  by  infor- 
mation of  intrusion,  for  title  recovery  of  land, 
title  to  which  is  in  the  state,  and,  in  aid  of  such 
action,  obtain  an  injunction  to  restrain  a  tres- 
pass upon  the  land,  without  reference  to  wheth- 
er the  alleged  trespasser  is  insolvent,  or  wheth- 
er the  damages  resulting  from  tlie  trespass  are 
irreparable. 

5.  The  petition  in  the  present  case  can  be 
properly  construed  as  an  action  of  the  diaracter 
indicated  in  the  preceding  note. 

Per  Cobb^  J.,  dissenting. 

Error  from  Superior  Court,  Coifee  County; 
T.  A.  Parker,  Judge. 

Action  by  the  state  against  Paxson  &  Can- 
non. Judgment  for  defendants,  and  the 
state  brings  error.    Reversed. 

Jno.  C.  Hart,  Atty.  Oen.,  and  J.  W.  Hay- 
good,  B.  B.  Cheney,  and  ESdridge  Cotts,  for 
the  State.  Lankford  &  Dickerson  and  Dart 
&.  Roan,  for  defendants  in  error. 

COBB,  J.  1,  2.  The  state  caused  a  part  of 
her  public  domain  to  be  surveyed  Into  lots, 
and  provided  for  the  issuance  of  grants  to 
all  of  such  lots,  except  those  bearing  gir&k 
numbers,  such  as  10  and  100;  the  lots  bear- 
ing these  numb^s  being  reserved  for  school 
purposes.  •  The  lot  in  controversy  Is  one  of 
tlie  lots  reserved,  numbered  100.  No  grant 
has  ever  Issued  for  this  lot  Tbo  title  to 
the  same  is  still  in  the  state,  unless  such 
title  was  divested  at  a  tax  sale  had  nnder 
an  execution  Issued  by  the  Comptroller  Gen- 
eral for  taxes  against  the  lot  as  wild  land. 
This  execution  was  Issued  under  the  authori- 
ty of  the  general  laws  of  force  at  the  time  of 
its  issuance  in  reference  to  the  collection  of 
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taxes  due  by  owners  of  wild  land.  The 
state,  of  course,  owed  no  taxes  to  itself  on 
its  own  property,  and  the  Ck>mptroller  Qen- 
eral  was  without  authority  to  seize  such 
property  on  an  execution  so  issued.  There  is 
hence  little  difficulty  in  determining  the 
question  that;  as  a  matter  cl  law,  the  sale 
was  void. 

It  is  claimed,  though,  that  as  the  sale  was 
had  by  a  public  officer  under  authority  of  a 
process  issued  by  another  public  officer,  as 
the  purchaser  at  the  sale  paid  the  amount  of 
his  bid,  which,  after  deducting  the  ccpenses, 
was  covered  into  the  treasury  of  the  state, 
and  dealt  with  as  the  state's  money,  and  as 
the  original  purchaser  and  those  claiming 
under  him  have  regularly  returned  the  prop- 
erty for  taxation  each  year,  and  paid  the 
taxes  due  thereon,  which  have  likewise  been 
dealt  with  as  the  state's  property,  the  state 
is  estopped  from  asserting  her  title  against 
the  present  occupants  of  the  land,  who  claim 
under  the  purchaser  at  the  tax  sale.    It  is 
not  pretended  that  the  tax  sale  was  had  un- 
der the  authority  of  any  act  or  resolution  of 
the  General  Assembly  authorizing  in  express 
terms  the  sale  of  the  lot  in  question,  or  of 
the  class  of  lots  to  which  that  lot  belongs. 
"As  a  question  of  law,  the  state  is  not  bound 
nor  estopped  from  asserting  her  rights  to 
her  own  property,  unless  it  be  done  in  her 
sovereigr.  capacity  by  a  legislative  enactment 
or  resolution."    Alexander  v.  State,  56  Ga. 
479  (7),  4S6,    Nothing  donf"  by  the  Gomp- 
troller  General  or  tho  sheriff,  or  the  tax  offi- 
cers of  the  county,  or  the  Treasurer  of  the 
State,  in  reference  to  the  fund  which  went 
into  the  State  Txeasury,  derived  from  tne 
sale  of  the  land,  or  that  derived  from  the  taxes 
collected  from  year  to  year,  would  have  the 
effect  of  estopping  the  state;  no  one  ol  its 
public  officers  having  acted  within  the  scope 
of  his  authority  when  he  dealt  with  the  prop- 
erty or  the  fund.    See.  in  this  connection, 
Pol.  Code  1895,  i  268;  Penitentiary  Go.  v. 
Gordon,  85  Ga.  171,  11  S.  E.  584.    If  it  had 
been  shown  that  the  General  Assembly  had 
by  resolution  expressly  ratified  the  imauthor- 
Ized  acts  of  these  officers,  and  specially  ap- 
propriated the  money  in  the  treasury,  a  dif- 
ferent question  would  arise.    The  mere  fact 
that  under  the  usual  appropriation  acts  "the 
money  in  the  Treasury  has  been  paid  out  by 
the  Treasurer  would  not  any  more  estop  the 
state  than  would  the  unauthorized  acts  of 
the  other  officers  in  reference  to  the  sale  of 
the  property  and  the  collection  of  the  taxes. 
It  necessarily  follows  from  all  this  that  it 
was  not  incumbent  on  the  state  to  tender 
back  to  the  defendants  either  the  balance  of 
the  purchase  price  of  the  land  which  was 
covered  into  the  Treasury,  or  the  amount  of 
taxes  which  had  been  collected  from  year  to 
year  since  the  sale. 

The  state,  then,  is  the  sole  owner  of  the 

property;  not  having  lost  its  right  to  assert 

its  title  by  the  sale,  or  by  anything  done 

since  the  sale,  and  resulting  therefrom.    Nor 

46  S.B.>-55^ 


is  its  title  lost  by  the  long-continued  posses- 
sion of  those  claiming  under  the  tax  sale,  it 
being  settled  that  prescription  does  not  in 
any  case  run  against  the  state.  Norrell  v. 
Augusta  Railway  Co.,  116  Ga.  813,  42  S.  B. 
466,  59  L.  R.  A.  101,  and  cases  cited. 

8.  The  state  attached  to  her  petition  what 
is  described  as  an  abstract  of  title,  which 
is  as  follows:  "Title  in  the  state  of  Georgia, 
as  sovereign  owner  of  the  soil,  no  grant  ever 
having  been  issued  from  the  state."  The 
majority  of  the  court  are  of  the  opinion  that 
the  petition  can  be  maintained  under  the 
timber  cutterd*  act,  embraced  in  Glv.  Code 
1895,  f  4927.  They  hold  that,  as  every  ab- 
stract of  title  required  by  that  act  would 
begin  with  a  grant  from  the  state,  the  mere 
statement  by  the  state  that  no  grant  has 
ever  been  issued  constitutes  a  sufficient  re- 
quirement with  the  terms  of  that  act  They 
further  hold  that  the  principle  of  the  former 
dedslonjB  of  this  court,  ruling  that  a  private 
citizen  must,  to  bring  himself  within  the 
terms  of  that  statute,  attach  to  his  petition 
a  perfect  paper  title,  capable  of  being  record- 
ed (see  Wilcox  Lumber  Co.  v.  Bullock,  109 
Ga.  532,  35  S.  E.  52;  Wiggins  v.  Middleton, 
117  Ga.  162,  43  S.  E.  432,  and  cases  cited), 
is  not  applicable  in  this  case;  that  the  state 
wa3  not  a  party  in  any  of  those  cases;  and 
that  the  principle  announced  in  them  will 
not  be  extended  to  the  state  I  am  unable 
to  take  this  view  of  the  matter.  I  think 
those  decisions  are  controlling,  and  that  the 
petition  cannot  be  sustained  under  the  timber 
cutters*  act  referred  to.  When  the  stat^ 
proceeds  as  a  sovereign  to  assert  its  rights 
it  can  bring  to  bear  all  the  prerogatives  in- 
cident to  sovereignty.  But  when  the  state, 
in  its  corporate  capacity,  seeks  to  avail  it- 
self of  a  remedy  common  to  all  citizens,  it 
stands  in  no  better  position  than  the  citizen, 
and  is  entitled  to  no  greater  rights.  It  can 
use  that  remedy  only  upon  the  terms  which 
are  imposed  upon  the  citizen.  See  the  well- 
considered  case  of  State  v.  Lord,  28  Or.  498 
(3),  510,  43  Pac.  471,  31  L.  R.  A.  478.  I  dis- 
sent, therefore,  from  the  proposition  announ- 
ced in  the  third  headnote,  and  concur  In  the 
judgment  of  reversal  only  for  the  reason 
tha^  in  my  opinion,  the  petition  is  main- 
tainable on  another  theory,  which  will  be 
stated. 

4,  5.  At  common  law  the  King  could  not 
bring  an  action  of  ejectment,  or  trespass  to 
try  title,  against  an  occupant  of  crown 
lands;  these  actions  being  founded  upon  dis- 
seisin, and  it  not  being  possible,  theoretically, 
to  oust  the  King.  The  remedy  of  the  King 
was  by  information,  called  an  '^information 
of  intrusion."  See  8  Bacon's  Abr.  pp.  101, 
06;  2  Bl.  261.  This  information  was  exhibit- 
ed in  the  name  of  the  King's  Attorney  Gen- 
eral. Attorney  General  v.  Allgood,  Parker, 
1;  2  Story's  Eq.  Jur.  (13th  Ed.)  §  922.  This 
rule  of  the  common  law  has  been  followed 
by  South  Carolina  (State  v.  Arledge,  1  Bailey, 
551;    State  v.  Stark,  3  Brev.  101).  and  rec> 
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ogDlsed  In  New  Tock  and  MaBaadnuetts  (pee 
tbe  opinion  by  Olianoellor  Kent  in  Jackson 
T.  Winslow*  2  Johns.  82;  Cutts  t.  €k>m.,  2 
Maes.  284:).  See,  also,  8  Waab.  on  Real 
Frop.  (6th  Ed.)  (  2021.  The  Supreme  Ck>urt 
of  Colorado  held,  however,  that  disseisin  was 
not  necessary  to  the  maintenance  of  the  code 
action  of  that  state  suhetltuted  for  ejectment, 
and  that  the  state  misht  proceed  under  the 
statute.  Brown  v.  State,  5  Cola  490.  It  is 
not  necessary  in  this  case  to  express  any 
definite  opinion  as  to  whether  the  state  might 
maintain  the  statutory  action  for  the  recovery 
of  real  property.  I  am  clearly  of  opinion, 
however  (and  this  is,  of  course,  said  for  my- 
self alone),  that  the  state  may  maintain  an 
action  similar  to  the  common-law  informa- 
tion of  hitrusion,  and  that  it  may^  in  aid  of 
such  an  action,  obtain  an  injunction  against 
a  trespasser  on  its  lands.  It  has  been  held 
in  numerous  cases,  both  in  England  and  in 
this  country,  that  the  Attorney  General  may 
apply  to  a  court  of  equity  to  abate  a  public 
nuisance  by  injunction.  10  Enc.  P.  &  P. 
002,  2  Story*s  Eq.  Jur.  (13th  Ed.)  (  922; 
Attorney  General  v.  Richards^  2  Anstr.  603; 
In  re  Debs,  158  U.  S.  587,  15  Sup.  Ct  000, 
39  U  Ed.  1092;  Loftin  v.  Collins,  117  Ga. 
434,  43  S.  E.  708^  61  L.  R.  A.  150.  Even  if  a 
trespass  upon  public  lands  cannot  be  properly 
considered  a  public  nuisance,  the  same  prin- 
ciples which  would  authorize  the  Attorney 
General  or  other  state  officer  to  file  an  ap- 
plication in  the  name  of  the  state  for  the 
puii>ose  of  enjoining  a  public  nuisance  would 
authorize  an  application  to  restrain  a  tres- 
pass upon  public  land  In  each  case  the  in- 
terest of  the  entire  public  is  involved,  and 
will  be  subserved  by  the  decree  rendered. 
Under  our  system  of  pleading  and  practice, 
where  we  pay  little  attention  to  form,  and 
dig  deep  for  substance,  I  think  the  present 
application  can  be  properly  construed  as  in 
its  nature  and  essence  an  application  by 
the  Attorney  General,  in  the  nature  of  an  tur 
formation  of  intrusion,  v^ith  a  prayer  for  an 
injunction  in  aid  thereof;  and,  so  construed, 
the  Judge  should.  In  my  opinion,  have  grant- 
ed the  injunction.  For  these  reasons,  I  can- 
cur  in  the  Judgment  of  reversal. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent  on 
account  of  sickness,  and  FISH,  P.  J.,  di»- 
qualified. 


(119  Oa.  eS7) 

HUDSON  et  aL  v.  HUDSON  eC  al. 
(Supreme  Court  of  Georgia.    March  4,  1904.) 

PLEADING— DEMURRER  TO  BTLLr-PARTITION— 
ACCX>UNTING—ANSWHR— AMENDED  PETITION 
—SECURITY  DEED— SALE  BY  CONSENT— DE- 
FAULT OP  PURCHASER— WITNESSES-COMPE- 
TENCY—AUDITOR'S  REPORT— EXCEPTIONS. 

1.  A  demurrer  grriug  to  the  whole  bill  should 
be  overruled  if  any  part  thereof  be  sustainable. 

2.  Tbe  plaintiffs  were,  in  any  event,  entitled  to 
partition,  and  to  an  accounting  as  to  the  rents 
of  the  real  estate;  and,  the  grounds  of  the  de- 
murrer being  general,  it  was  not  error  to  refuse 
'x>  dismiss  the  petiticm* 


8.  The  proyiaioii  of  the  Code  that  the  de- 
fendant must  admit,  deny,  or  explain  why  he 
does  not  admit  or  deny  each  paragraph, .  under 
penalty  of  haying  the  allegations  in  the  peti- 
tion treated  as  prima  fade  true»  relates  to  the 
answer  of  the  original  petition. 

4.  The  failure  of  a  defendant  to  answ^  an 
amendment  does  not  authorise  the  ooort  or  the 
jury  to  treat  the  allegations  in  the  amendment 
as  being  admitted. 

5.  But  an  amendment  not  setting  up  any  fact 
affecting  the  cause  of  action,  bat  relating  to 
that  which  transpired  in  the  presence  oi  the 
court,  or  to  a  disposition  by  consent  of  the  res 
in  the  hands  of  the  court,  or  to  a  change  in 
the  condition  of  the  proper^  inyolyed  in  the 
litigation,  when  such  amendment  is  not  trayers- 
edt  may  be  treated  as  true  by  the  court. 

d.  Where  the  malcer  and  holder  of  a  security 
deed  mutually  agree  on  a  sale  of  the  land,  part- 
ly for  cash  and  partly  on  time,  to  X.,  ana  for 
a  diyision  of  the  purchase  money,  and  X.  fails 
to  complete  the  purchase,  the  creditor  is  not  lia- 
ble to  the  maimer  of  the  deed  for  the  breadi 
of  such  contract. 

7.  If  the  creditor  allows  X.  to  rescind,  the  lat- 
ter is  not  relieyed  of  his  liability  to  the  maker 
of  the  security  deed,  uor  does  the  latter  lose 
his  interest  in  the  land  until  after  he  has  been 
paid  the  purchase  price  of  his  equity. 

8.  If  thereafter,  with  the  consent  of  all  the 
parties  to  the  litigation,  the  land  was  sold 
for  more  than  was  sufficient  to  pay  the  holder 
of  the  security  deed,  it  was  not  error  for  the 
court  to  decree  that  out  of  the  proceeds  the 
original  debtor  should  be  paid  the  balance  of 
the  amount  due  him  by  ST. 

9.  This  was  not  a  suit  against  an  administra- 
tor, and  the  petitioners  were  competent  wit- 
nesses for  all  purposes  except  as  against  the 
Buryiving  partner  as  to  transactions  solely  with 
the  deceased  partner.  There  was  no  ofaaection 
to  their  competency  on  this  ground.  As  against 
the  objection  urged,  and  at  the  time  when  the 
ruling  was  made,  the  auditor  committed  no 
error. 

10.  In  ylew  of  the  complicated  character  of 
cases  generally  referred  to  auditors,  and  the 
length  of  the  resulting  record,  there  are  spe- 
cially strong  reascMis  tor  requiring  the  strictest 
compliance  with  the  proyisions  of  the  statute 
that  all  exceptions  shall  clearly  and  distinctly 
specify  the  errors  complained  of. 

11.  The  exception  should  contain  all  facts  and 
rulings  necessary  to  show  harmful  error.  It 
should  not  be  so  incomplete  as  to  force  the 
court  to  search  through  the  record  to  find  error 

(Syllabus  by  the  Ck>urt) 

Error  from  .Superior  Ck>urt,  Sumttt  Obun- 
ty;   Z.  A.  LittlQjohn,  Judge. 

Action  by  J.  J.  Hudson  and  others  against 
W.  B.  Hudson  and  others.  Judgment  for 
plaintiffs*  and  defendants  bring  error.  Af- 
firmed. 

L.  N.  Hudson  died,  owning  real  estate  in 
fee,  an  Interest  as  tenant  in  common  with 
his  brothers  and  sisters  In  other  real  estate, 
besides  which  he  owned  an  interest  in  the 
mercantile  business  of  Hudson  &  Bro.,  the 
defendant  W.  B.  Hudson  being  the  other 
partner.  The  petition  alleges  that  L^  N. 
Hudson  owed  no  debts;  that  W.  B.  HodsoD 
was  in  possession  of  the  partnership  assets, 
as  well  as  of  the  Individual  real  estate  of 
the  deceased;  that  W.  B.  Hudson  had  en- 
deavored to  buy  f  r(Hn  the  heirs  their  Interests 
In  Ll  N.  Hudson's  share  of  the  partnership; 
that  the  terms  of  the  sale  had  been  agreed 
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on,  but  that  W.  B.  Huilfloii  refused  to  pay 
the  purchase  price.  Petitioners,  two  of  the 
heirs  at  law  of  Ia.  N.  Hudson,  filed  an  equitable 
petition  setting  up  the  facts  aforesaid,  and 
alleging  further  that  W.  B.  Hudson  was  col- 
lecting the  rents  and  appropriating  them  to 
his  own  use;  that  he  threatened  to  enforce 
claims  held  by  the  partnership  against  the 
petitioners,  although  their  interest  as  heirs 
of  the  deceased  partner  exceeded  the  amount 
due  the  firm.  They  prayed  for  a  receiver, 
an  accounting,  a  partition  of  the  real  estate, 
and  an  administration  of  the  estate  of  the 
intestate  in  equity.  By  amendment  all  the 
helra  at  law  were  made  parties  defendant 
The  defendants  all  demurred  generally  and 
on  the  grounds  that  there  was  a  misjoinder 
of  patties  plaintiff  and  an  adequate  remedy 
at  law.  A  receiver  was  appointed,  and  the 
case  was  referred  to  an  auditor,  who,  under 
the  statute,  heard  the  demurrer  and  over- 
ruled the  same,  and  made  a  report  adjust- 
ing the  equities  of  the  parties,  to  most  of 
which  there  is  no  exception.  It  appears  that 
John  R.  Hudson,  one  of  the  plaintiffs,  in 
order  to  secure  the  firm  on  his  Indebtedness 
of  $5,000,  made  a  deed  conveying  700  acres 
of  land.  This  Indebtedness  was  finally  re- 
duced to  $4,000,  and  John  B.  found  a  pur- 
chaser—Mrs. Hooks—who  was  willing  to  give 
$5,500  for  400  acres.  It  was  agreed  that 
$1,500,  tx>  be  by  her  paid  in  cash,  should 
be  received  by  John  R  Hudson,  and  he  re- 
ceived the  only  cash  actually  paid  by  Mrs. 
Hooks.  Later,  she  being  unable  to  complete 
the  purchase,  Hudson  &  Bro.,  the  holders  of 
the  security  deed,  paid  her  $700  to  secure 
a  release  of  her  equity  In  the  land.  The 
auditor  reported  that  the  firm  was  not  In- 
debted to  John  R.  for  the  balance  due  on  the 
$1,500  which  he  was  to  receive  out  of  the 
first  purchase  money;  that  this  was  an  in- 
debtedness of  Mrs.  Hooks  to  John  R.  John 
R.  excepted  to  this  ruling,  and,  after  the 
report  had  been  made,  the  petitioners  amend- 
ed the  pleadings  by  alleging  that  by  consent 
of  all  the  parties  to  the  litigation  the  400 
acres  of  land  had  been  sold  for  $6,000.  The 
defendant  demurred  to  the  allowance  of  this 
amendment,  and  insists  that  the  court  could 
not  act  thereon,  as  he  did,  In  decreeing  that 
$900  out  of  the  $6,000  should  be  paid  to  John 
R.  Hudson  and  the  balance  to  the  firm.  There 
was  no  denial  of  the  facts  stated  in  the 
amendment,  and  no  proof  offered  in  support 
thereof. 

J.  H.  Lumpkin,  for  plaintiffs  In  error.  J. 
A.  Hixon  and  B.  A.  Hawkins,  for  defendants 
in  error. 

LAMARy  J.  1,2.  The  demurrers  went  to 
the  whole  bill,  and  should  have  been  over- 
ruled, because  certainly  in  some  respects  it 
was  sustainable.  Lowe  v.  Burke,  79  Ga. 
166,  3  S.  B.  449.  The  plaintiffs  were  enti- 
tled to  partition  and  to  an  accounting  for  the 
rents.    Even  if  the  allegations  that  the  de- 


fendant had  bought  their  Interest  In  the 
personal  property  of  the  deceased  did  not 
authorize  them  to  maintain  a  suit  in  their 
own  name,  there  was  no  demurrer  on  the 
ground  that  it  could  only  be  maintained  by 
an  administrator,  and  it  was  not  erroneous 
to  refuse  to  dismiss  the  petition  as  a  whole. 
There  were  no  special  demurrers  requiring 
that  any  specific  allegations  or  relief  prayed 
for  should  be  stricken. 

3,4.  The  defendant  must  admit  or  deny 
each  paragraph  in  the  petition,  or  state  a 
reason  why  he  cannot  do  so.  Allegations 
not  answered  are  taken  as  prima  facie  true. 
Civ.  Oode,  §  4961.  But  it  is  evident  that  this 
provision  does  not  apply  to  amendments 
offered  from  time  to  time  during  the  progress 
of  the  trial.  Many  amendments  need  not  be 
answered  at  all.  And  where  they  are  so 
material  as  to  require  an  answer  the  de- 
fendant is  entitled  to  time  in  which  to  make 
it  Civ.  Code,  S  5068.  But  by  allowing  the 
case  to  proceed  without  answering,  or  with- 
out claiming  the  time  to  answer,  the  defend- 
ant is  not  to  be  presumed  to  admit  the  truth 
of  the  allegations  thus  injected  into  the  case. 
This  right  to  the  plaintiff  and  presumption 
against  the  defendant  is  limited  to  that 
answer  required  to  be  filed  at  a  fixed  time 
to  a  petition  containing  an  orderly  statement 
of  the  plaintiff's  case  as  a  whole.  It  does  not 
apply  to  amendments  intended  to  cure  defects 
or  supply  omissions.  This  is  frequently  done 
by  the  substitution  of  one  work  for  another, 
and  the  change  Is  often  of  a  character  which 
could  not  be  indei>ezidently  answered,  even 
though  It  might  be  material.  Nor  does  the 
statute  apply  to  fuller  and  more  elaborate 
amendments  adding  new  facts  which  ought. 
In  the  first  Instance,  to  have  been  included 
In  the  petition.  Our  law  is  extremely  lib- 
eral in  the  right  to  amend.  But  the  privi- 
lege does  not  have  coupled  thereto  the  oner- 
ous presumption  that  everything  therein  stat- 
ed is  true  unless  a  formal  denial  is  filed  by 
the  defendant  The  failure,  therefore,  of  the 
defendant  here  to  deny  the  facts  stated  Is 
not  to  be  treated  as  an  admission  under  Civ. 
Code,  i  4001.  It  was,  however,  a  statement 
in  reference  to  the  disposition,  by  consent, 
of  a  portion  of  the  res  before  the  court.  It 
did  not  set  up  any  fact  as  to  the  cause  of 
action,  but  related  to  that  which  transpired 
In  the  presence  of  the  court,  or  within  its 
knowledge.  It  is  similar  in  effect  to  the 
suggestion  of  the  death  of  one  of  the  parties 
to  the  record,  which,  unless  traversed,  is 
universally  taken  to  be  true  without  proof. 

5-7.  The  amendment  alleged  that  by  con- 
sent of  all  parties  to  the  record  land  which 
was  involved  in  the  controversy  had  been 
sold  for  $6,000.  The  defendant  demurred, 
but  did  not  traverse  this  allegation.  The 
court,  instead  of  decreeing  as  to  the  land  it- 
self, properly  decreed  what  should  be  done 
with  the  money.  When  the  firm,  as  creditor 
holding  this  land  as  security,  and  Joha  R. 
Hudson  as  debtor,  agreed  to  sell  400  acres  to 
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Mrs.  Hooks  for  ff5,500— ^,500  cash,  and 
$4,000  in  notes-H>f  which  John  R.  Hudson 
was  to  receive  the  ?1,500,  the  fact  that  Mrs. 
Hooks  failed  to  complete  the  purchase  did 
not  make  Hudson  &  Bro.  liable  to  John  R. 
Hudson  for  what  he  was  to  have  been  paid 
by  ber.  He  held  his  claim  against  her  and 
retained  his  equity  in  the  land  until  that 
debt  was  paid.  And  when  the  land  was  sub- 
sequently sold  by  consent  of  all  parties  the 
court  rightly  alI6wed  him  out  of  the  proceeds 
an  amount  equal  to  his  interest  therein. 

8.  The  suit  was  not  against  the  adminis- 
trator of  L.  N.  Hudson,  and  therefore  the 
witnesses  were  not  incompetent  to  testify  as 
to  communications  and  transactions  with 
him  as  an  individual.  If  the  case  be  con- 
sidered as  involving  matters  which  were 
against  W.  B.  Hudson  as  surviving  partner, 
they  were  incompetent  to  testify  as  to  trans- 
actions solely  with  the  deceased  partner, 
affecting  partnership  liability.  But  it  was 
far  too  general  to  assign  as  error  that  the 
"auditor  erred  in  ruling  that  petition^n  were 
competent  witnesses  to  prove  transactions 
and  communications  with  L.  N.  Hudson,  de- 
ceased, on  the  ground  that  he  was  dead  at 
the  time  the  testimony  was  offered."  It 
was  not  alleged  that  the  communications 
were  solely  with  the  deceased  partner,  nor 
was  there  any  motion  to  rule  out  any  of  the 
testimony  thereafter  introduced  which  may 
have  come  within  the  rule.  As  against  the 
objection  urged,  and  at  the  time  when  the 
ruling  was  made,  the  auditor  committed  no 
error. 

9,  10.  Cases  referred  to  auditors  are  usual- 
ly more  or  less  complicated.  The  evidence 
is  voluminous^  and  the  fact  that  the  complain- 
ing party  is  not  only  allowed  to  assign  error 
on  the  decree  generally,  but  to  multiply 
exceptions  by  complaining  of  separate  and 
distinct  findings  of  fact  and  rulings  of  law, 
neces^tate  the  strictest  enforcement  of  all 
general  rules  requiring  a  clear  assignment 
of  error.  The  statute  (Civ.  Code,  §  4589) 
makes  this  emphatic,  and  perfectly  explicit 
So  do  many  decisions.  Roberts  y.  Sum- 
mers, 47  Ga.  439  (2).  The  rule  seems  to  be 
universal  that  in  this  class  of  cases  the  ex- 
ception should  be  so  framed  as  to  relieve 
the  superior  court  and  this  court  of  the  bur- 
den of  going  over  the  entire  case,  or  of  per- 
forming duties  which  properly  belong  to  the 
master  and  counsel  Stanton  v.  Ala.  R.  R., 
2  Woods,  507,  Fed.  Cas.  No.  13,296;  Hol- 
comb  V.  Holcomb's  Ex'rs,  11  N.  J.  Eq.  281; 
Warren  v.  Lawson,  117  Ala.  389,  23  South. 
65.  "Parties  excepting  to  a  report  should 
state  with  reasonable  precision  the  grounds 
of  their  exceptions  in  connection  with  such 
other  particulars  as  will  enable  the  court 
to  ascertain  without  unreasonable  examina- 
tion of  the  record  what  the  basis  of  the  ex- 
ception is.  For  example,  if  the  exception  be 
that  the  commissioner  received  improper  and 
immaterial  evidence,  the  exception  shonld 
show  what  the  evidence  was.    If  that  he 


had  no  evidence  to  Justify  his  report,  it 
should  set  forth  what  evidence  he  did  have; 
If  that  he  admitted  the  evidence  of  wit- 
nesses who  were  not  competent,  it  should 
give  their  names»  and  specify  why  they  were 
incompetent,  what  they  swore  to,  and  why 
their  evidence  ought  to  have  been  rejected." 
In  re  Commander  in  Chief,  1  Wall.  43,  17 
L.  Ed.  609.  The  plaintiffs  in  error  properly 
omitted  from  the  record  much  of  the  testi- 
mony in  the  auditor's  report,  relating  as  it 
did  to  matters  disconnected  with  the  as- 
signment of  errors. 

In  the  main  the  exceptions  In  this  case 
are  admirably  arranged,  for  they  can  be 
considered  without  constant  reference  to 
other  parts  of  the  record.  The  ruling  com- 
plained of  Is  set  out  the  evidence  bearing 
thereon  follows  In  immediate  connection,  and 
the  error  Is  clearly  and  distinctly  alleged. 
All  of  these  we  have  considered  and  dis- 
cussed. But  the  exceptions  as  to  the  bar 
of  the  statute  of  limitations  of  certain  items 
of  the  account,  as  to  the  admission  of  the 
certificate  of  deposit,  as  to  the  rent  of  the 
Mims  house,  and  others,  cannot  be  consid- 
ered without  a  re-examination  of  the  entire 
record,  in  order  to  determine  whether  there 
was  error;  and,  if  so,  what  was  the  ma- 
teriality of  the  finding,  or  how  and  In  what 
manner  and  to  what  extent  it  affected  the 
result;  or  why  a  new  trial  should  be  granted 
therefor.  The  burden  upon  the  plaintiff  is 
twofold.  He  must  not  only  show  error,  but 
that  It  was  harmful.  And  in  the  case  of 
auditor's  reports,  where  the  exception  Is  not 
to  a  verdict,  hut  to  independent  and  isolated 
facts  it  ought  to  be  shown  to  what  extent 
they  have  affected  the  final  decree;  for, 
suppose  an  auditor  does  admit  Improper  evi- 
dence, or  does  make  an  Improper  finding  of 
fact;  It  does  not  necessarily  follow  that  harm 
has  resulted.  McDougald  v.  Dougherty*  U 
Ga.  570  (3). 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS*  G.  J^  absent  on 
account  of  sickness. 


(US  QtL  TO) 

HERRING  v.  STATa 

(Supreme  Court  of  Georgia.    March  4,   1004.) 

SUBORNATION  OP  PERJURT— IN0ICTMRNT— 
SUPFIOIBNCY— SODOMY— INSTRUCTION. 

1.  An  affidavit  made  by  one  to  obtain  a  crim- 
inal warrant  may  be  the  basis  of  an  indictment 
for  subornation  of  perjury,  and  such  indictment 
is  sot  demurrable  because  it  appears  from  the 
indictment  that  the  words  "to  the  best  of 
his  knowledge  and  belief*  were  inserted  in  the 
affidavit  as  m  the  form  prescribed  for  procuring 
such  a  warrant,  it  further  appearing  that  the 
indictment  charged  that  the  alleged  suborner 
and  perjurer  both  knew  that  the  charge  con- 
tained in  the  affidavit  was  false;  nor  was  the 
indictment  In  this  case  demurrable  because  it 
contained  no  averment  that  the  false  affidaTit 
was  actually  used  in  procuring  a  warrant,  nor 
because  the  offense  was  not  set  forth  with 
more  particularity,  nor  for  any  other  reason  «»> 
signed. 
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2.  Sodomy,  as  defined  In  section  882  of  the 

Penal  Code  of  1805,  is  a  crime  which  may  be 
committed  otherwise  than  per  anmn. 

3.  The  trial  judge  committed  no  material  error 
in  charging  the  jury,  or  in  failing  to  charge  or 
in  refusing  to  charge  as  requested;  and  the 
evidence  warranted  the  yer^ct. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

P.  Herring  was  convicted  of  subornation 
of  perjury,  and  brings  error.    Affirmed. 

R.  Douglas  Feagin,  for  plaintiff  in  error. 
Wm.  Brunson,  Sol.  Gen.,  and  Dessau,  Har- 
ris &  Harris^  for  the  State. 

TURNER,  J.  Herring  was  by  the  grand 
Jury  of  Bibb  county  charged  with  the  offense 
of  subornation  of  perjury.  The  charging 
part  of  the  indictment  was  as  follows:  "For 
that  the  said  PhU  Herring  did,  on  the  first 
day  of  August,"  1903,  "in  the  county  afore- 
said, wilfully,  knowingly  and  feloniously  so- 
licit, counsel  and  procure  one  J.  W.  Jordan 
to  commit  the  offense  of  perjury,  in  the  man- 
ner and  form  and  by  the  means  as  follows, 
to-wlt:  in  this,  that  the  said  Phil  Herring 
did,  in  said  State  and  county,  and  at  the  time 
aforesaid,  wilfully,  knowingly  and  felonious- 
ly solicit,  counsel  and  procure  the  said  J.  W. 
Joidai)  to  appear  on  the  first  day  of  August 
[1908]  before  W.  A.  McClellan,  a  justice  of 
the  peace  of  the  5^th  district,  G.  M.,  in  and 
for  said  county,  in  a  certain  judicial  proceed- 
ing, for  the  purpose  of  making  and  swear- 
ing to  and  subscribing  to  an  affidavit  that  a 
warrant  might  be  issued  thereon  by  the  said 
W.  A.  McClellan,  Justice  of  the  peace  afore 
said,  in  the  name  of  the  State  of  Georgia 
against  Sam  Dunlap  for  the  offense  of 
sodomy,  and  the  said  W.  A.  McClellan  being 
then  and  there  a  judicial  officer  fully  com- 
petent and  authorized  by  law  to  administ^ 
a  lawful  oath,  and  the  said  W.  A.  McClellan, 
Justice  of  the  peace  as  aforesaid^  having 
then  and  there  jurisdiction  of  said  judicial 
proceeding;  and  thereupon,  a  lawful  oath  be- 
ing then  and  there  administered  to  the  said 
J.  W.  Jordan  by  the  said  W.  A.  McClellan, 
Justice  of  the  peace  as  aforesaid  in  said  ju- 
dicial proceeding,  the  said  Phil  Herring  did 
then  and  there  solicit,  counsel  and  procure 
the  said  J.  W.  Jordan  to  swear,  and  the  said 
J.  W.  Jordan  being  so  solicited,  counseled 
and  procured  by  the  said  Phil  Herring,  did 
wilfully,  knowingly,  absolutely  and  falsely 
0wear,  amongst  other  things,  tn  substance 
and  effect  the  following:  that  is  to  say,  that 
the  said  Sam  Dunlap,  to  the  best  of  the 
knowledge  and  belief  of  the  said  J.  W.  Jor- 
dan, did  on  the  14th  day  of  July,  1903,  in  the 
county  of  Bibb  and  State  of  Georgia,  com- 
mit the  offense  of  sodomy,  all  of  which  said 
matter  was  then  and  there  wilfully,  know- 
ingly and  feloniously  sworn  to,  in  substance 
and  effect,  by  the  said  J.  W.  Jordan,  being 
then  and  there  material  to  the  issue  in  the 
Judicial  proceeding  aforesaid,  the  said  J.  W. 


Jordan  being  then  and  there  In  said  Judicial 
proceeding  making,  swearing  and  subscrib- 
ing to  an  affidavit  before  the  said  W.  A.  Mc^ 
Clellan,  justice  of  the  peace  as  aforesaid, 
for  the  purpose  of  having  a  warrant  issued 
against  the  said  Sam  Dunlap  for  the  offense 
of  sodomy;  and  the  jurors  aforesaid,  on  their 
oaths  aforesaid,  do  say  that  the  said  Sam 
Dunlap  did  not,  in, truth  and  in  fact,  on  the 
14th  day  of  July  in  the  year  1903,  in  the 
county  of  Bibb  and  State  of  Georgia,  com- 
mit the  offense  of  sodomy;  and  the  jurors 
aforesaid,  on  their  oaths  aforesaid,  do  say 
that  the  said  J.  W.  Jordan  then  and  there 
well  knew  that  the  said  Sam  Dunlap  did 
not  commit  the  offense  of  sodomy,  as  the 
said  J.  W.  Jordan  did  then  and  there  swear, 
as  aforesaid,  and  the  said  J.  W.  Jordan,  then 
and  there  well  knew  that  he,  the  said  J.  W. 
Jordan,  did  not  believe  that  the  said  Sam 
Dunlap  had  conunitted  the  offense  of  sod- 
omy, as  the  said  J.  W.  Jordan  had  swchu  in 
said  affidavit,  as  aforesaid;  and  the  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  fur- 
ther say  that  the  said  Phil  Herring,  on  said 
first  day  of  August,  1903,  well  knew  tliat 
said  testimony  which  he^  the  said  Phil  Her- 
ring, had  so  procured,  counseled  and  solicit- 
ed and  induced  the  said  J.  W.  Jordan  to  de- 
liver, make,  subscribe  and  swear  to  in  said 
affidavit  and  in  said  judicial  proceeding  was 
false,  and  the  said  Phil  Herring  well  knew 
that  the  said  J.  W  Jordan  well  knew  that 
said  testimony  was  false,  and  that  he,  the 
said  Phil  Herring,  and  J.  W.  Jordan  both 
well  knew  that  the  said  Sam  Dunlap  did 
not,  on  the  14th  day  of  July,  1903,  commit  the 
offense  of  sodomy,  as  the  said  J.  W.  Jor- 
dan had  sworn  in  said  affidavit  and  in  said 
judicial  proceeding;  and  the  jurors  aforesaid 
on  their  oaths  aforesaid,  do  further  say  that 
the  said  Phil  Herring  well  knew  that  at  the 
time  the  said  J.  W.  Jordan  subscribed  to 
said  affidavit  in  said  judicial  proceeding, 
which  was  so  solicitedt  counseled  and  pro- 
cured as  hereinbefore  set  forth,  that  the  said 
J.  W.  Jordan  knew  that  the  same  was  false 
and  that  the  said  Phil  Herring  knew  that 
the  same  was  false;  and  the  jurors  afore- 
said do  f  urthor  say  that  the  said  Phil  Her- 
ring did  wilfully,  knowingly  and  feloniously 
counsel,  procure,  solicit  and  induce  the  said 
J.  W.  Jordan  to  deliver  said  false  testimony 
and  make,  subscribe  and  swear  to  said  affida- 
vit in  said  judicial  proceeding  at  the  time 
aforesaid,  then  and  there  intending  and  de- 
siring that  said  false  testimony  should  be 
used  for  the  purpose  of  procuring  a  warrant 
to  be  Issued  as  hereinbefore  set  forth  against 
the  said  Sam  Dunlap  for  the  offense  of  sod- 
omy, contrary  to  the  laws  of  said  State,"  etc. 

The  affidavit  upon  which  the  charge  of 
perjury  rested  was  as  follows: 

"State  of  Georgia,  Bibb  County.  Person- 
ally appeared  J.  W.  Jordan  who,  on  oath, 
salth  that  to  the  best  of  his  knowledge 
and  belief  Sam  Dunlap  did  commit  the  of- 
fense of  sodomy  in  the  county  of  Bibb  on 
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the  14tb  day  of  July,  1903,  and  this  de- 
ponent makes  this  affidavit  that  a  warrant 
may  issue  for  his  arrest 

"[Signed]    J.  W.  Jordan. 

"I^om  to  and  subscribed  before  me  this 
Ist  day  of  August,  1903. 

"[Signed]   W.  A.  McOIellan,  J.  P/* 

To  this  indictment  the  plaintiff  in  error 
filed  an  elaborate  demun;er,  containing  many 
grounds,  which  demurrer  was  overruled,  and 
he  excepted.  The  case  was  then  tried  by  a 
Jury,  and  he  was  found  guilty.  Thereupon  he 
made  a  motion  for  a  new  trial  on  various 
grounds,  which  was  refused,  and  to  this  re- 
fusal he  excepted. 

His  counsel,  in  a  supplemental  brief,  in- 
sists that  grounds  1,  2,  and  3  of  the  demurrer 
to  the  indictment  are  sufficient  to  dispose  of 
the  case,  and  these  grounds  will  now  be  con- 
sidered. They  are  as  follows:  "(1)  Said  in- 
dictment charges  defendant  with  no  crime 
under  the  laws  of  Georgia.  (2)  Said  indict- 
ment Is  void  on  its  face,  because  against 
public  policy,  and  for  the  reason  that  an  affi- 
davit sworn  to  not  absolutely,  hut  to  the 
best  of  affiant's  knowledge  and  belief,  and 
made  for  the  purpose  of  procuring  a  warrant 
for  the  arrest  of  an  alleged  criminal,  cannot 
be  made  the  basis  of  an  indictment  for  per- 
jury. (3)  Said  indictment  is  contradictory 
ui)Oi\  its  face,  and  in  a  material  point,  in  that 
it  charges  that  J.  W.  Jordan  'did  willfully, 
knowingly,  absolutely,  and  falsely  swear, 
amongst  other  things,  in  substance  and  ef- 
fect the  following,  that  is  to  say:  that  the 
said  Sam  Dunlap,  to  the  best  of  the  knowl- 
edge and  belief  of  the  said  J.  W.  Jordan, 
did  on  the  14th  day  of  July,  1903,  in  the 
county  of  Bibb  and  state  of  Georgia,  commit 
the  offense  of  sodomy.'  Defendant  contends 
that  swearing  to  the  best  of  one's  knowledge 
and  belief  Is  not  swearing  absolutely,  and 
that  said  indictment  for  this  reason  charges 
no  crime."  The  Important  question  in  this 
case  is  whether  Jordan  could  be  convicted 
of  perjury  under  the  form  of  affidavit  above 
given.  The  other  grounds  of  the  demurrer 
will  be  generally  treated  hereinafter,  so  far 
as  they  appear  material  and  necessary  to  the 
decision  of  this  case. 

1.  The  nice  and  subtle  technicalities  with 
which  some  of  the  courts  in  the  past  sur- 
rounded the  crime  of  perjury  rendered  a  con- 
viction for  that  offense  well-nigh  impossible. 
It  is  probable  that  these  niceties  were  devised 
by  the  common-law  courts  on  account  of  the 
barbarous  punishment  which  was  visited  up- 
on persons  convicted  of  this  offense.  The 
punishment  has  been  humanely  mitigated, 
and  at  the  same  time  the  class  of  persons 
competent  to  testify  in  court  has  been  great- 
ly enlarged.  As  all  faith  in  judicial  proceed- 
ings rests  upon  the  final  sanction  of  an  oath, 
it  Is  good  policy,  not  only  for  this  reason,  but 
for  those  above  indicated,  to  facilitate,  in  so 
far  as  may  be  consistent  with  law  and  jus- 
tice, convictions  for  this  crime.  In  order 
to  simplify  the  practice  in  perjury  cases,  the 


BrltiBh  Parliament  In  1750  (which  wslb  before 
our  adopting  act)  deemed  it  expedient  to  de- 
clare by  28  Geo.  2,  c  U,  that:  "Whereae, 
by  reason  of  difficulties  att^idlng  prosecu- 
tions for  perjury  and  subornation  of  perjury, 
those  heinous  crimes  have  frequentiy  gone 
unpunished,  whereby  wicked  and  evll-dlspos- 
ed  persona  are  daily  more  and  more  embold- 
ened to  commit  the  same,  to  the  great  dishon- 
or of  God,  and  manifest  let  and  hindrance 
of  justice;  for  remedy  whereof  be  it  ^lact- 
ed,  etc  Section  1.  In  every  information  or 
indictment  to  be  prosecuted  against  any  per- 
son for  wilful  and  corrupt  i)erjury,  it  shall 
be  sufficient  to  set  forth  the  substance  of 
the  offense  charged  upon  the  defendant,  and 
by  what  court,  or  before  whom,  the  oath  was 
taken  (averring  such  court  or  i>erson  or  per- 
sons to  have  competent  authority  to. admin- 
ister the  same),  together  with  the  proper  aver- 
ment or  averments  to  falsify  the  matt^  or 
matters  wherein  the  perjury  or  perjuries  U 
or  are  assigned;  without  setting  forth  the 
bill,  answer,  information,  indictment,  dec- 
laration, or  any  part  of  any  record  or  proceed- 
ing, either  in  law  or  equity,  other  than  as 
aforesaid;  and  without  setting  forth  the  com- 
mission or  authority  of  the  court  or  person 
or  persons  before  whom  the  perjury  was 
committed;  any  law,  usage,  or  custom  to  the 
contrary  notwithstanding.  Sec  2.  In  every 
Information  or  indictment  for  subornation  of 
perjury,  or  for  corrupt  bargaining  or  con- 
tracting with  otl^ers  to  commit  wilful  and 
corrupt  perjury,  it  shall  be  sufficient  to  »et 
forth  the  substance  of  the  offense  charged 
upon  the  defendant;  without  setting  forth 
the  bill,  answer,  information,  indictment,  dec- 
laration, or  any  part  of  any  record  or  pro- 
ceeding, either  in  law  or  equity,  and  without 
setting  forth  the  commission  or  authority  of 
the  court,  or  person  or  persons,  before  whom 
the  perjury  was  committed,  or  was  agreed 
or  promised  to  be  committed;  any  law,  usage, 
or  custom  to  the  contrary  notwithstanding.'* 
See  Bish.  Or.  Proced.  §  907.  This  statute 
may,  therefore,  be  treated  as  a  part  of  our 
law  governing  the  procedure  in  these  case& 
It  was  enlarged  and  re-enacted  by  14  &  1.5 
Vict  c.  100,  §§  20,  21;  has  been  enacted  Into 
law  by  nearly  all  of  those  states  which  did 
not  adopt  it  from  the  common  law,  and  has 
been  practically  enacted  by  Congress,  A 
very  simple  definition  of  po^ury  is  contained 
in  section  5302  of  the  Revised  Statutes  of  the 
United  States  [U.  Sv  CJomp.  St  1901,  p.  3^3], 
which  provides  thati  "BJvery  person  who, 
having  taken  an  oath  before  a  competent 
tribunal,  officer,  or  person,  in  any  case  in 
which  a  law  of  the  United  States  authorizes 
an  oath  to  be  administered,  that  he  will  tes- 
tify, declare,  depose,  or  certify  truly,  or  that 
any  written  testimony,  declaration,  deposi- 
tion, or  certificate  by  him  subscribed  is  true, 
willfully  and  contrary  to  such  oath  states 
or  subscribes  any  material  matter  which  he 
does  not  believe  to  be  true.  Is  gruilty  of  per- 
jury,"   Our  statute  governing  the  form  of  an 
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indictment  (Pen.  Oode  1805,  |  029)  declares 
that:  "Every  indictment  or  accusation  of 
the  grand  Jury  shall  be  deemed  sufficiently 
technical  and  correct,  which  states  the  of- 
fense in  the  terms  and  language  of  this 
Code,  or  so  plainly  that  the  nature  of  the  of- 
fense charged  may  be  easily  understood  by 
the  Jury."  Under  the  English  statute  first 
above  cited  and  this  provision  of  our  Oode, 
we  think  the  first  ground  of  the  defendant's 
demurrer  was  properly  overruled,  as  the  in- 
dictment returned  against  him  contained  ev- 
ery material  averment  under  our  definition 
of  peijury  and  of  subornation  of  perjury. 
Pen.  Code  1886.  S  256. 

The  second  and  third  grounds  of  the  de- 
murrer assail  the  indictment  upon  substan- 
tially the  same  point,  to  wit,  that  the  defend- 
ant was  not  charged  with  having  sworn  ab- 
solutely, but  only  to  the  best  of  his  knowl- 
edge and  belief.  It  is  broadly  insisted  that 
an  affidavit  which  contains  the  words  "to 
the  best  of  affiant's  knowledge  and  belief" 
cannot  be  made  the  foundation  of  a  charge 
of  perjury.  In  every  case  of  perjury  it  is 
essential  to  a  conviction  that  it  should  be 
averred  and  proved  that  the  false  oath  was 
willfully  and  knowingly  taken.  That  ele- 
ment has  entered  into  every  case  from  the 
earliest  days  of  the  common  law.  An  hon- 
est oath,  though  untrue,  is  not  perjury. 
Thomas  v.  State,  71  Oa.  252;  2  Whart  Cr. 
Law  aoth  Ed.)  |§  1248,  1249.  On  the  other 
hand,  swearing  to  what  he  believes  to  be 
false,  or  what  he  knows  nothing  about, 
though  it  turns  out  to  be  true,  is  perjury,  in 
some  Jurisdictions.  1  Bish.  New  Cr.  Law,  S 
437,  par.  8.  It  should  also  be  borne  in  mind 
that  the  affidavit  on  which  the  indictment  in 
the  present  case  was  predicated  is  In  the 
form  prescribed  by  section  884  of  our  Pen. 
Oode  of  1895.  The  words  "to  the  best  of  his 
knowledge  and  belier*  therefore  are  a  part 
of  the  affidavit  which  the  law  directs  shall 
be  made  before  a  warrant  issues. 

This  court,  in  Pennaman  v.  State,  68  Ga. 
386,  dealt  with  a  case  of  perjury  assigned 
upon  an  affidavit  containing  these  worda 
Tills  statement  can  easily  be  verified  by  an 
examination  of  the  original  bill  of  exceptioDs 
in  that  case.  Indeed,  these  words  were  twice 
repeated  In  the  affidavit  under  consideration 
in  that  case.  Pennaman  filed  no  demurrer, 
and  was  convicted  on  his  plea  of  not  guilty. 
A  motion  for  a  new  trial  was  made  and 
overruled,  in  one  ground  of  which  complaint 
was  made  that  the  verdict  was  contrary  to 
the  law  and  the  evidence.  He  also  made  a 
motion  in  arrest  of  Judgment,  based  on  vari- 
ous grounds,  which  was  also  overruled;  and 
he  excepted  to  the  overruling  of  this  motion, 
as  well  as  to  the  refusal  of  the  court  to 
grant  him  a  new  trial.  It  is  true  that  the 
precise  point  now  presented  was  not  specific- 
ally made  in  the  Pennaman  Case,  but  it  is 
difficult  to  believe  that  the  careful  Judge  who 
delivered  the  opinion  of  the  court  in  that 
case  failed  to  see  that  the  conviction  of 


Pennaman  Was  contrary  to  the  law  and  the 
evidence  if  the  words  "to  the  best  of  affiant's 
knowledge  and  beUef'  were  fatal  to  a  law- 
ful conviction  of  perjury.  Judge  Bleckley 
said  in  that  case:  "Perjury  may  be  assigned 
upon  an  affidavit  charging  an  offense,  and 
made  for  the  purpose  of  procuring  a  warrant 
therefor.  Such  an  affidavit,  made  for  such  a 
purpose,  is  the  beginning  of  a  Judicial  pro- 
ceeding. It  belongs  to  proceedings  before  ar- 
rest, and  is  treated  of  under  that  head  in 
the  Code.  •  •  •  It  sets  forth  probable 
cause  for  a  warrant,  and  upon  it  alone  a 
warrant  might  issue.  Enough  is  established 
to  result  legally  in  depriving  the  accused  per- 
son for  a  time  of  his  liberty.  Treating  prob- 
able cause  as  the  issue  or  point  in  question, 
there  can  be  no  doubt  that  the  matter  of 
the  affidavit  is  vitally  material."  From  this 
terse  statement  of  the  elements  of  an  affi- 
davit to  obtain  a  warrant  it  is  sufficiently 
obvious  that  the  question  raised  by  such  an 
affidavit  is  one  simply  of  probability  of  the 
defendant's  guilt,  and  the  defendant  in  such 
a  proceeding  need  only  show  that  he  is  not 
probably  guilty.  It  would  seem,  therefore, 
that  it  is  peculiarly  true  in  the  present  case 
that  tbe  perjury  charged  consists  tn  swear- 
ing falsely  and  corruptly  without  probable 
cause  or  belief;  "or,  to  give  a  definitlMi 
drawn  from  the  older  common-law  authori- 
ties" by  Wharton,  perjury  "is  the  wUlful  as- 
sertion as  to  a  matter  of  fact,  opinion,  belief, 
or  knowledge,  made  by  a  witness  in  a  Ju- 
dicial proceeding  as  part  of  his  evidence, 
either  upon  oath  or  in  any  form  allowed  by 
law  to  be  substituted  for  an  oath,  whether 
such  evidence  is  given  in  open  court,  or  in 
an  affidavit,  or  otherwise,  such  assertion  be- 
ing known  to  such  witness  to  be  false,  and 
being  intended  by  him  to  mislead  the  court. 
Jury,  or  person  holding  the  proceeding. 
•  •  •  The  offense  consists  in  swearing 
falsely  and  corruptly  without  probable  cause 
of  belief;  not  in  swearing  rashly  or  incon- 
siderately, according  to  belief."  2  Whart 
Cr.  Law  (lOth  Ed.)  §|  1244,  1245.  In  support 
of  the  above  text  the  author  cites  1  Hawk. 
c.  60,  S  1;  8  Inst  164;  Bac.  Ab.  tit  "Per- 
jury"; Bum's  Justice  (same  titie);  Steph. 
Dig.  Crim.  lAw,  art  135;  Pickering's  Case, 
8  Grat  628,  56  Am.  Dec.  158;  and  a  large 
number  of  decisions  by  the  courts  of  this 
country. 

The  contention  of  the  able  counsel  for  the 
plaintiff  in  error  seems  Justified  by  what  is 
laid  down  in  Hawkins'  Pleas  of  the  Orown 
(vol.  1,  p.  438,  8  7),  where  these  words  are 
used:  "It  is  said  that  no  oath  shall  amount 
to  perjury  unless  it  be  sworn  absolutely  and 
directly,  and  therefore  that  he  who  swears 
a  thing  according  as  he  thinks,  remembers, 
or  believes  cannot,  in  respect  of  such  an  oath, 
be  found  guilty  of  perjury."  ITils  work  was 
a  well-known  text-book  at  the  time  our  first 
Penal  Code  was  adopted,  and  it  is  likely  that 
the  above^uoted  statement  of  the  law  was  in 
the  minds  of  the  Judges  who  expressed  sim- 
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Uar  opinloiiB  when  dealing  wltb  certain  dvil 
caaes.  But  in  Curwood's  edition  of  that 
work,  in  a  footnote  to  the  paragraph  men- 
tioned, cases  are  cited  which  show  that  the 
author  mistook  the  law.  In  one  of  these 
(Miller's  Oase,  8  WUs.  427,  2  Bl.  Rep.  881) 
Lord  Chief  Justice  De  Grey  said  it  was  a 
mistake  mankind  had  fallen  into  that  a  per- 
son cannot  be  conyicted  of  perjury  who 
swears  that  he  tliinks  or  belieyes  a  fact  to  be 
true,  for  that  he  certainly  may,  and  it  only 
renders  the  proof  of  it  more  difficult  And 
in  the  case  of  the  King  t.  Pedley  (B.  R. 
Trin.  Term,  178i)  this  opinion  was  confirmed 
by  Lord  Mansfield.  Oases  in  Crown  law, 
269.  This  question  was  also  agitated  in  the 
Common  Pleas  (Mich.  Tenn,  1780)  by  Mr. 
Serjeant  Walker,  when  Lord  Loughborough 
and  all  the  other  Judges  were  unanimous  that 
belief  was  to  be  considered  as  an  absolute 
term,  and  that  an  indictment  might  be  sup- 
ported upon  it  And  Bussell,  in  his  work  on 
(Mmes  (YoL  1  [6th  Ed.]  p.  294),  reviews  the 
foregoing  authorities  with  apparent  approval. 
The  autlior  also  refers  to  the  case  of  B.  v. 
Schlesinger,  10  Q.  B.  670,  saying:  "An  in- 
dictment for  perjury  alleged  that  the  defend- 
ant swore  that  he  thought  that  certain  words 
written  in  red  ink  were  not  his  writing; 
whereas  the  defendant  when  he  so  deposed, 
thought  that  the  said  words  were  his  writing; 
and  the  Court  of  Queen's  Bench  held  that  the 
assignment  was  sufficient  If  a  witness 
swore  that  he  thought  a  certain  fact  took 
place,  it  might  be  difficult  indeed,  to  show 
that  he  committed  willful  perjury.  But  it 
was  certainly  possible,  and  the  averment  was 
as  properly  a  subject  of  perjury  as  any  oth- 
er." In  the  case  of  Patrick  v.  Smoke,  3 
Strob.  147,  which  was  an  action  of  slander. 
Frost  J-f  speaking  for  the  court  of  appeals 
of  South  Carolina,  said  (page  152):  "The 
plaintiff  testified  positively  that  the  account 
was  Just  and  true,  and,  to  the  best  of  his 
knowledge  and  belief,  no  part  thereof  watf 
paid.  But  ^▼en  If  It  be  admitted  the  plain* 
tifT  only  swore  that  the  account  was  Just  to 
the  best  of  lila  belief,  perjury  may  be  as- 
signed of  such  an  oath"— citing  2  Buss,  on 
Crim.  592.  A  man  cannot  swear  falsely,  and 
shield  himself  from  the  penalty  of  perjury  by 
stating  tu  his  affidavit  that  he  believes  his 
statement  to  be  true.  Hughes,  Cr.  Law,  S 
1588,  citing  Johnson  T.  People,  94  111.  518, 
614;  Bey  v.  Pedley,  1  Leach,  365;  Com.  v. 
Oomish,  6  Bin.  249.  Oftentimes  affiant* 8 
knowledge  of  matters  stated  in  his  affidavit 
must  of  necessity,  rest  upon  information  de- 
rived from  others;  and  where  this  is  tiie 
case  it  Is  generally  sufficient  if  he  aver  that 
such  matters  are  true  to  the  best  of  his 
knowledge  and  belief.  Belief  Is  to  be  con- 
sidered an  absolute  term  in  tliis  connection; 
hence  to  swear  that  one  believes  a  thing  to 
be  true  is  equivalent  to  swearing  that  it  Is 
true,  and  perjury  may  be  assigned  on  such 
affidavit  2  Cyc.  Law  &  Proced.  25  (4b),  and 
eases  dted.    It  follows  from  these  authorities 


that  where  a  man  swears  willfully,  knowing- 
ly, absolutely,  and  fialsely  to  a  matter  mate- 
rial to  the  issue  or  point  in  question  in  some 
Judicial  proceeding,  according  to  his  knowl- 
edge and  belief,  or  to  the  best  of  his  knowl- 
edge and  belief,  he  is  guilty  of  perjury. 

By  reference  to  the  indictment  in  this  case 
it  will  be  seen  that  It  is  distinctiy  cSbarged 
that  "Jordan  then  and  there  well  knew  that 
the  said  Sam  Dunlap  did  not  c<xnmit  the 
ofTense  of  sodomy,  •  •  •  and  the  said  J. 
W.  Jordan  then  and  there  well  knew  (hat 
he^  the  said  J.  W.  Jordan,  did  not  bdiieve 
that  the  said  Sam  Dunlap  had  committed  the 
ofTense  of  sodomy."  This  denial  of  the  affi- 
ant's knowledge  and  belief  made  an  issue* 
which,  though  difficult  to  prove  in  some 
cases.  Is  easily  determined  in  a  case  of  this 
character.  As  to  the  proper  manner  oC  nega- 
tiving knowledge  and  belief  in  such  an  Indict- 
ment see  Whart  Cr.  Law  (10th  Ed.)  f  1302. 
In  certain  dvil  cases  decided  by  this  court 
it  has  been  held  that  affidavits  to  the  best 
of  d^>onenf  s  knowledge  and  belief  were  not 
permissible.  See  Bryan  v.  Ponder,  23  Ga. 
480;  Stancel  v.  Puryear,  58  Ga.  446;  Neal 
V.  Gordon,  60  Ga.  112;  Martin  v.  Lamb^  77 
Ga.  252,  256,  3  S.  E.  10;  Sprinz  v.  Vannncki, 
80  Ga.  774,  6  a  B.  816;  Plant  v.  Insurance 
Co.,  92  Ga.  636,  19  S.  E.  719.  But  on  exam- 
ination of  these  cases  it  will  be  found  that 
the  affidavits  required  were  such  as  are  pre- 
scribed by  law  as  conditions  precedent  in 
pleading.  They  related  to  garnishment  cases^ 
cases  of  ne  exeat  illegality,  non  est  factum, 
and  attachment  The  effect  of  these  deci- 
sions is  simply  to  require  positive  and  un- 
equivocal oaths  in  the  kind  of  cases  mention- 
ed, and  they  have  no  application  to  the  case 
now  under  consideration.  It  is  true  that  in 
some  of  the  cases  cited  the  judges  who  de- 
livered the  opinions  therein  used  terms  in  the 
way  of  argument  or  illustration  which  ap- 
parently support  the  contention  of  the  plain- 
tiff in  error;  but  what  was  said  in  this  re- 
spect was  unnecessary  to  the  deci8i<»i8  an- 
nounced in  those  cases,  and  cannot  we  think, 
properly  be  regarded  as  controlling,  or  even 
pertinent  Sometimes  a  statute  providing  for 
the  making  of  an  affidavit  requires  the  facts 
to  be  positively  stated,  and  where  this  is 
the  case  an  affidavit  based  m^^ly  on  in- 
formation and  belief  cannot  be  received.  2 
Cyc.  Law  &  Proced.  24  (4a),  and  cases  dted. 
A  valid  rule  of  practice  would  have  the  same 
effect 

The  defendant's  demurrer  also  set  forth  the 
complaint  that  there  was  no  avermoit  in  the 
indictment  that  the  affidavit  therein  referred 
to  was  ever  filed  with  any  officer  having  ju- 
risdiction to  issue  a  warrant  The  authori- 
ties seem  to  regard  such  filing  as  unneces- 
sary. Lord  Tenterden,  in  the  case  of  Bex 
V.  White,  M.  &  M.  271,  said,  in  discussing  the 
legal  effect  of  an  affidavit  falsely  made  with 
the  Intention  that  it  should  be  the  basis  of  a 
motion  for  an  injunction:  "Can  it  make  uny 
difference  that  it  afterwards  turns  out  that 
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the  motion  to  not  made?  The  crimen  If  any^ 
iB  the  same,  morally,  In  each  case;  and  I 
certainly  shall  not,  where  the  objection  is 
open  hereafter,  hold  it  necessary  to  give 
proof  of  a  fact  which  does  not  vary  the  con- 
duct of  the  party  in  taking  the  oath  in  ques- 
tion." "And  it  hBa  been  since  held  that  an 
affldayit  sworn  for  the  purpose  of  being  used 
in  a  cause,  but  which  is  neither  used  nor  fil- 
ed, is  nevertheless  the  subject  of  perjury." 
1  Buss.  Crlm.  (6th  Bd.)  394,  citing  Ham* 
mond  y.  Ohitty,  Q.  B.,  B.  T.  1846,  MS&  0. 
S.  6.,  and  also  the  following  American  au- 
thorities: State  T..  Whittemore^  60  N.  H. 
245,  9  Am.  Rep.  196;  Miller  y.  Munson,  84 
Wis.  679,  17  Am.  Rep.  461;  Mairet  y.  Mar- 
riner,  84  Wis.  682.  An  ''averment  that  the 
affidavit  was  filed  in  court  is  natural  enough 
and  common;  still,  as  the  defendant's  guilt 
does  not  depend  on  what  is  done  after  the 
false  swearing  lias  transpired,  it  is  wholly 
useless."  Bish.  Direc.  &  Forms  (2d  Bd.) 
note  5^  p.  497,  citing  Rex  y.  Crossley.  7  T.  B. 
316. 

What  has  been  said  above  as  to  perjury 
applies  with  equal  force  to  the  offense  of 
subornation  of  perjury.  In  view  of  the  stat- 
ute of  23  Geo.  2,  and  of  the  provisions  of 
our  Code  hereinbefore  quoted,  we  think  the 
indictment  in  this  case  was  not  subject  to 
demurrer,  either  upon  the  grounds  specifically 
dealt  with  above  or  upon  any  of  the  other 
grounds  relied  on  by  the  plaintiff  in  error 
in  support  of  his  contention  that  the  indict- 
ment was  not  sufficiently  explicit  to  enable 
him  to  fully  understand  and  prepare  to  meet 
the  charge  hitended  thereby  to  be  preferred 
against  him. 

2.  According  to  the  evidence  adduced  on 
the  trial,  a  scheme  was  formed  to  extort 
money  from  Dunlap  by  means  of  an  in- 
famous charge  brought  against  him;  Her- 
ring, Jordan,  L.  H.  Callaway,  and  one  Mc- 
Oowan,  a  deputy  sheriff,  being  privies  to  the 
plot  Herring  furnished  the  diarge,  Jordan 
was  to  do  the  swearing,  Callaway  was  ex- 
pected to  be  a  witness,  and  McOowan  under- 
took to  finance  the  enterprise.  McCowan, 
however,  betrayed  the  conspiracy  to  Dunlap, 
and,  for  a  consideration,  iwid  by  Dunlap,  un- 
dertook to  help  Dunlap  in  bringing  the  other 
parties  to  Justice.  The  affidavit  hereinbefore 
recited  was  taken  by  Jordan,  and  upon  it  a 
warrant  was  issued  against  Dunlap  for  the 
offense  named.  Dunlap  was  arrested,  it 
seems,  and  gave  bond.  Just  before  the  time 
appointed  for  the  hearing  on  the  warrant, 
McCowan  seems  to  have  paid  Herring,  Jor- 
dan, and  Callaway  $6  each,  though  it  is 
rather  intimated  than  proven  that  Herring 
received  from  McCowan  a  much  larger 
amount,  inasmuch  as  he  appears  to  have  been 
able  to  visit  Atlanta  and  Indian  Springs,  and 
bad  money  (m  his  return  to  Macon.  It  veas 
shown  that  no  one  appeared  at  the  time  ap- 
pointed for  the  hearing  of  the  charge  brought 
against  Dunlap,  and  that  the  case  was  dis- 
missed by  the  magistrate  for  want  of  pros- 
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ecution.  Herring  was  indicted,  as  we  have 
seen,  for  subornation  of  perjury.  McCaellan^ 
the  magistrate  before  whom  Jordan  sub- 
scribed to  the  affidavit,  Callaway,  Dunlap, 
and  Jordan,  were  sworn  as  witnesses  for  the 
state  on  tbe  trial  of  the  case.  Jordan,  on 
his  cross-examination  by  counsel  for  the  de- 
fendant, testffied  that  Herring,  when  en- 
deavoring  to  induce  him  to  make  the  false 
affidavit,  described  the  alleged  infamous  act 
as  having  been  committed  by  Dunlap,  not 
per  anum,  bat  in  even  a  more  disgusting 
way;  and  Herring,  in  his  statement  to  the 
Jury,  gave  a  similar  account  of  the  way  in 
which  the  act  was  committed,  insisting  that 
the  crime  was  actually  perpetrated.  All  the 
other  witnesses  who  were  cognizant  of  the 
conspiracy  testified,  in  substance,  that  the 
charge  brought  against  Dunlap  was  known  to 
be  false,  and  was  devised  as  a  part  of  the 
blackmailing   scheme. 

In  the  motion  for  a  new  trial,  the  greatest 
effort  on  the  part  of  counsel  for  the  plaintiff 
in  error  was  devoted  to  presenting  his  con- 
tention that  the  offense  of  sodomy  cannot  be 
committed  otherwise  than  per  anum.  We 
have  no  access  to  the  Bnglish  statutes  on  this 
subject,  but  that  this  was  the  construction 
of  the  common-law  writers  seems  to  be  set- 
tled by  the  weight  of  authority.  See  3  Russ. 
(Mm.  (6th  Ed.)  250;  1  WharL  C2r.  Law  (10th 
Ed.)  S  679;  Bac.  Abr.  tit  "Sodomy";  CJlark's 
Cr.  Law  (2d  Ed.)  367,  and  cases  cited.  But 
the  Judicial  determinations  which  actually  so 
limit  the  way  in  which  this  crime  may  be 
committed  are  few  and  unsatisfactory,  and 
the  text-writers  Just  mentioned,  in  declaring 
that  the  offense  must  be  comnoitted  in  that 
part  in  which  it  is  "usually"  committed,  seem 
to  imply  that  it  might  be  practiced  in  some 
other  way.  In  1  Hawk.  Pleas  of  the  Crown 
(which  was,  as  hereinbefore  stated,  a  leading 
text-book  at  the  time  our  first  Penal  Code 
was  adopted)  It  is  said,  on  page  357,  that: 
"All  unnatural  carnal  copulations,  whether 
with  man  or  beast,  seem  to  C(Hne  under  the 
notion  of  sodomy,  which  was  a  felony  by  the 
ancient  common  law."  Our  Pen.  Code  1895, 
§  382,  defines  this  crime  as  follows:  "Sod- 
omy is  the  carnal  knowledge  and  connection 
against  the  order  of  nature,  by  man  with 
man,  mr  in  the  same  unnatural  manner  with 
woman."  It  will  be  noted  that  this  definition 
contains  no  limitation  as  to  the  organ  with 
which  such  unnatural  connection  may  be 
made.  It  will  also  be  observed  tiiat  bestiali- 
ty (which  was,  according  to  the  common-law 
authorities,  a  form  of  sodomy  or  buggery)  i& 
omitted  from  the  foregoing  definition  of  sod- 
omy, and  is  made  a  separate  and  distinct  of- 
fense. Pen.  Code  1895,  8  384.  The  latter 
section  reads  as  follows:  "Bestiality  is  the 
carnal  knowledge  and  connection  against  the 
order  of  nature,  by  man  or  woman  in  any 
manner  with  a  beast"  It  is  also  to  be  noted 
that  there  is  no  limitation  as  to  the  means 
by  which  this  crime  may  be  committed. 
After  much  refiection,  we  are  satisfied  that 
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if  the  baser  form  oif  the  abominable  and  dis- 
gusting crime  against  nature—L  e.,  by  the 
moutlH-had  prevaUed  in  the  days  of  the  early 
common  law,  the  courts  of  England  could 
well  have  held  that  that  form  of  the  of- 
fense was  included  in  the  current  definition 
of  the  crime  of  sodomy.  And  no  satisfactory 
reason  occurs  to  us  why  the  less^  form  of 
this  crime  against  nature  should  be  covered 
by  our  statute,  and  the  greater  excluded, 
when  both  are  committed  in  a  like  unnatural 
manner,  and  when  either  might  well  be 
spoken  of  and  understood  as  being  "the 
abominable  crime  not  fit  to  be  named  among 
Christians."  We  therefore  think  that  it  made 
no  difference  in  this  case  whether  Herring 
and  Jordan  had  in  mind  the  one  or  the  other 
form  of  the  crime  when  Herring  was  per- 
suading and  procuring  Jordan  to  make  the 
false  affidavit 

3.  We  have  carefully  read  and  studied  the 
charge  to  the  jury  given  by  the  trial  Judge, 
and  have  concluded  that  he  committed  no 
harmful  error  either  in  charging  or  in  fail- 
ing and  refusing  to  charge.  While  some  of 
the  requests  to  charge  might  have  been  given 
in  the  language  requested,  they  were  sub- 
stantially covered  by  the  charge  as  given. 
The  evidence  warranted  the  verdict 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  0.  J.,  absent  on 
account  of  sickness. 


(U9  Ga.  7S8) 

BRANAN  V.  NASHYILLB,  O.  &  ST.  L.  BY. 
CO. 

(Supreme  Coort  of  Georgia.    March  7,  1004.) 
PRODUCTION  OF  BOOKS  AND  PAPBRS-NOTICBL 

1.  The  notice  which  the  plaintiff  caused  to  be 
served  on  the  defendant  company,  calling  on  it 
to  produce  at  the  trial  numerous  papers  and 
documents,  was,  except  as  to  certam  writings 
actually  produced,  and  a  document  which  the 
court  held  should  have  been  also  tendered  the 
plaintiff,  altogether  too  vague,  indefinite,  and 
unreasonable  m  scope;  and  the  trial  judge  com- 
mitted no  error  in  permitting  the  defendant  to 

Sroduce,  in  lieu  of  an  original  document  sped- 
ed  in  such  notice,  a  duly  certified  copy  of  the 
duplicate  thereof,  which  was  by  law  required 
to  be  kept  in  the  office  of  an  official  of  the  ex- 
ecutive department  of  this  state. 

2.  The  plaintiff  was  not  concerned  as  to  the 
regularity  of  the  steps  taken  by  the  court  in 
making  the  officer  whose  return  of  service  was 
traversed  a  party  to  the  proceeding,  and  there 
was  no  merit  in  the  plaintiffs  motion  to  dismiss 
the  traverse  on.  the  ground  that  it  had  not  been 
filed  by  the  defendant  company  before  it  inter- 
posed an  answer  to  his  petition. 

3.  The  evidence  adduced  at  the  hearing  de- 
manded a  finding  in  favor  of  the  defendant  as 
to  the  issue  raised  by  the  traverse,  and  the 
documentary  evidence  which  the  court  declined 
to  allow  the  plaintiff  to  introduce  would  not, 
had  the  same  been  admitted,  have  justified  a 
different  result. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Held,  Judge. 

Action  by  0.  I.  Branan  against  the  Nash- 
ville, Chattanooga  &  St  Louis  Railway  Com- 


pany.   Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Mayson,  HUl  &  McGUl,  for  plahitlff  In  er> 
ror.    Payne  &  Tye,  for  defendant  in  error. 

TURNER,  J.  C.  I.  Branan  complained  In 
his  petition  that  the  ''Nashville,  Chattanooga 
&  St  Louis  R.  R.  Co.,  lessees  and  operators 
of  the  Western  &  Atlantic  R.  R.  Co.,"  bad 
injured  and  damaged  him  In  a  large  sum,  al- 
leging that  he  had  stored  with  the  defendant 
a  large  quantity  of  dried  peaches  which  he 
had  caused  to  be  shipped  to  Atlanta  over  its 
road,  that  the  peaches  were  negligently  kept 
by  tlie  defendant  in  an  improper  place,  and 
that  in  consequence  the  fruit  became  saiooa- 
ly  damaged.  The  deputy  sheriff  made  a  re- 
turn of  his  service  of  the  petition  and  process 
on  the  12th  of  February,  1901,  which  return 
was  subsequently  amended,  by  leave  of  the 
court,  so  as  to  read  as  follows:  "S^^ed  the 
defendant,  Nashville,  Chattanooga  &  St 
Louis  R.  R.  Co.,  a  corporation,  by  serving  J. 
L.  McOollum,  Supt,  by  leaving  a  copy  of  the 
within  writ  and  process  with  him  in  person, 
at  the  office  and  place  of  doing  business  of 
said  corporation  in  Fulton  county,  Ga.**  At 
the  appearance  term  of  the  case  the  defend- 
ant specially  appeared,  and,  before  pleading 
to  the  merits,  filed  a  traverse  to  the  retnm 
of  the  officer,  on  the  ground  that  it  was  on- 
true,  "because  J.  L.  McCoUum  was  not  at 
the  time  of  said  service  an  officer  or  agent 
of  defendant,  Nashville,  Chattanooga  &  St 
Louis  Railway,  nor  was  said  McCollnm  at  the 
place  or  office  of  doing  business  of  said  de- 
fendant at  the  time  of  the  alleged  service.'* 
The  defendant  also,  in  said  traverse,  asked 
that  A.  J.  Shropshire,  the  deputy  sheriif,  be 
made  a  party  thereto,  and  that  he  be  doly 
served. 

It  appears  that  the  plaintiff  had  notified 
the  defendant  company  to  produce  the  fol- 
lowing papers,  etc.,  at  the  trial  of  said  trav- 
erse: "(1)  The  claim  filed  •  •  ♦  by 
plaintiff,  together  with  all  exhibits  thereto. 
(2)  All  letters  or  notes  received  •  •  • 
from  plaintiff  with  reference  to  all  or  any 
of  the  fruit,  or  the  storage  thereof,  concern- 
ing which"  the  suit  was  brought,  as  well  as 
''copies  of  all  letters  and  memoranda  sent 
to  plaintiff  by"  the  defendant  company.  **(3) 
Contract,  agreement,  or  lease  under  which 
the  W.  &  A.  R.  R.  Co.  is  held  and  operated 
by**  the  defendant  ''company.  Also  all  let- 
ters, memoranda,  and  other  papers  in  [its] 
possession  with  reference  to  said  lease,  and 
the  operation  of  the  W.  &  R.  R.  Co.  there- 
under. Also  all  checks,  receipts  and  vouch- 
ers sent"  the  defendant  "by  the  W.  &  A.  Di- 
vision. Also  all  ledgers,  cashbooks,  records 
of  transportation,  and  other  memoranda  or 
books  showing  business  done  by  [defendant] 
company,  especially  that  portion  known  as 
the  W.  &  A.  R.  R.  Division,  for  and  daring 
the  past  five  years,  up  to  tbe  trial  of  said 
cause.    (4)  Also,  contract  or  copy  of  contract. 
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or  duplicate  tbereof^  with  J.  L.  McCollum 
for  and  during  all  or  any  part  of  the  past  five 
yean,  either  aa  superintendent  of  the  W.  & 
A.  R.  R.  or  otherwise.  Also  all  letters  re- 
ceived •  •  •  ftom  said  McCollum  dur- 
ing the  past  flye  years,  and  copies  of  all  let- 
ters sent  to  [him]  during  the  same  period. 
Also  all  letters  and  reports  on  file  with*'  de- 
fendant ''company  from  the  W.  &  A.  R.  R. 
or  any  of  the  officers  thereof,  or  J.  L.  McCol- 
lum, during  the  term  of  five  years  previous  to 
the  filing  of  said  suit  (5)  The  minutes  of' 
defendant  ''company  for  and  during  ten 
years  previous  to  the  filing  of  said  suit,  both 
of  the  stockholders  and  directors." 

Upon  a  demand  by  the  plainttfT  for  com- 
pliance with  the  notice^  the  defendant  pro- 
duced the  claim  and  the  exhibits  attached 
thereto,  as  described  in  the  first  paragraph  of 
the  notice.  The  defendant  answered  that  the 
lease  called  for  was  a  public  law,  of  which 
the  court  would  take  cognizance,  and  that 
the  other  portions  of  the  notice,  calling  for 
various  documents,  were  too  indefinite  and 
uncertain,  and  the  bulk  of  the  documents  so 
called  for  was  such  that  the  defendant  could 
not  reasonably  be  expected  to  produce  the 
same^  especially  as  it  was  obvious  that 
many.  If  not  all,  of  them  were  wholly  ir- 
releyant  and  immaterial.  The  court  held 
that  the  answer  of  the  defendant  as  to  the 
production  of  the  lease  was  insufilcient, 
whereupon  counsel  for  the  defendant  stated 
that  they  had  acted  in  perfect  good  faith  ta 
having  the  defendant  answer  th^t.  the  lease 
was  a  public  law,  so  believing  themselves; 
but,  since  the  court  ruled  otherwise,  they  ask- 
ed for  a  brief  time  in  which  to  produce  the 
leasee  explaining  that  the  lease  was  executed 
in  duplicate;  that  the  defendant's  duplicate 
was  at  Nashville,  Tenn.,  the  home  of  the 
defendant,  which  was  a  nonresident  corpora- 
tion, while  the  state's  duplicate  was  in  the 
capltol,  in  the  city  of  Atlanta,  in  which  city 
the  case  was  being  tried;  and  stated  that,  if 
given  time,  they  would  send  to  Nashville  and 
get  the  defendant's  duplicate,  or  produce  a 
certified  copy  of  the  state's  duplicate,  as  the 
court  should  direct  The  court  thereupon  an- 
nounced that,  if  counsel  would  produce  a  cer- 
tified copy  of  the  state's  duplicate,  this  would 
be  a  sufficient  compliance  with  the  notice. 
The  next  morning,  before,  the  conclusion  of 
the  evidence,  the  defendant  did  produce  a 
certified  copy  of  the  staters  duplicate,  and 
tendered  the  same  to  counsel  for  the  plain- 
tiif,  who  declined  to  acc^t  it,  insisting  it 
was  not  what  the  plaintiff  called  for,  not  be- 
ing the  original.  Defendant's  counsel  then 
offered  it  in  evidence,  whereupon  counsel  for 
the  plaintiff  objected  on  the  ground  that  it 
was  not  the  original.  The  court  stated  that, 
if  it  was  objected  to,  the  objection  would  be 
sustained  on  the  ground  that  the  evidence^ 
coming  from  the  defendant,  was  Irrelevant  to 
the  issue  being  tried.  The  plaintiff  then  filed 
an  affidavit  as  to  the  service  of  the  notice^ 
as  to  the  materiality  of  the  evidence  sought, 


as  to  the  documents  called  for  being  in  the 
possession,  power,  and  control  of  the  defend- 
ant, etc.;  and  counsel  for  the  plaintifT  mov- 
ed the  court  for  a  rule  against  the  defend- 
ant to  show  cause  why  Judgment  should  not 
be  rendered  against  it  on  the  Issue  formed 
by  the  traverse.  The  court  declined  to  grant 
this  rule,  and  held  that  the  answer  made  by 
the  defendant  to  the  notice  served  upon  it 
was  sufficient,  except  as  to  the  lease  called 
for,  and  that  the  production  of  a  certified 
copy  of  the  state's  duplicate  of  this  lease 
was  all  that  could  be  required  of  the  defend- 
ant   To  this  ruling  the  plaintiff  excepted. 

1.  The  lease  act  of  1889  (Acts  1880,  p.  363) 
required  that  the  contract  of  lease  should  be 
executed  in  duplicate,  and  there  is  no  sug- 
gestion from  counsel  for  the  plaintiff  that 
this  requirement  of  the  law  was  not  fulfilled. 
It  appears,  indeed,  that  the  state's  duplicate 
was  at  the  capltol,  presumably  in  the  proper 
custody.  Being  a  paper  which  was  required 
to  be  kept  on  file  in  the  proper  office  of  the 
executive  department,  a  certified  copy  of  it 
was  primary  evidence.  Civ.  Code  1805,  fii 
5211,  5212.  We  therefore  think  the  court  be- 
low did  not  err  in  holding  that  the  production 
of  a  certified  copy  of  the  state's  duplicate  was 
a  substantial  compliance  with  the  notice,  so 
far  as  this  lease  was  concerned.  At  any  rate, 
it  was  sufficient  to  avoid  the  harsh  penalty 
which  the  plaintlfT  sought  to  invoke.  And  we 
cannot  say  that  the  court  erred  in  holding 
that  the  notice,  in  so  far  as  it  related  to  other 
documents  therein  referred  to,  but  which  the 
defendant  did  not  attempt  to  produce,  was 
altogether  too  Indefinite  and  unreasonably 
extensive.  Parish  v.  Weed  Sewing  Machine 
Co.,  79  6a.  682,  7  S.  E.  188;  Hamby  Mountain 
Gold  Mines  v.  Findley,  85  Ga.  431,  11  8.  E. 
775;  Georgia  Iron  Co.  t.  Etowah  Iron  Co.,  104 
6a.  895,  80  S.  E.  87& 

2.  The  plaintifT  moved  to  strike  the  trav- 
erse on  the  ground  that  no  rule  had  been  is- 
sued thereon,  as  required  by  law,  directed  to 
the  deputy  sheriff,  and  calling  on  him  to 
show  cause  why  he  should  not  be  made  a 
party;  and,  further,  because  the  traverse 
was  filed  at  the  same  time  the  defendant  filed 
an  answer  to  the  plaintiff's  petition.  In  this 
connection,  counsel  for  the  plaintiff  insisted 
that  the  traverse  having  been  signed,  "De- 
fendant's Attorneys,"  the  same  should  have 
been  stricken  by  the  court  because  a  trav- 
erse to  a  return  of  service  "must  be  filed  be- 
fore pleading  to  the  m^ts,  and  when  filed  at 
the  same  time  it  is  a  contradiction  of  terms 
to  say  that  the  party  who  has  filed  an  answer 
has  not  been  sensed."  Exception  Is  taken  to 
the  overruling  of  this  motion.  It  appears 
that  the  deputy  shoiff  duly  acknowledged 
service,  and  made  no  objection  to  the  manner 
in  which  he  was  made  a  party.  As  he  could 
undoubtedly  have  expressly  waived  a  rule 
nisi,  if  such  a  rule  were  necessary,  we  do  not 
see  why  his  implied  waiver  was  not  suffi- 
cient as  In  any  other  case;  nor  do  we  see 
that  the  plaintiff  was  in  any  way  concerned 
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as  to  the  process  t^  wblch  the  deputy  sheriff 
was  made  a  party.  As  to  the  other  ground 
of  the  motion  to  strike  the  trayerse,  It  is  only 
necessary  to  say  that  while  it  is  true  that  the 
defendant  appears  to  have  filed  an  answer  on 
the  same  day  on  which  the  traverse  was  filed, 
yet  it  is-  recited  In  the  traverse  that  the  de- 
fendant specially  appeared  before  pleading 
to  the  merits,  in  order  to  traverse  the  officer's 
return  of  service;  and  in  the  answer  of  the 
defendant  is  an  express  recital  to  the  effect 
that,  in  thus  pleading  to  the  merits,  the  de- 
fendant Is  not  to  be  understood  as  ''waiving 
any  of  its  rights  in  the  premises.'* 

3.  On  the  trial  of  the  traverse,  McGollum, 
the  person  served,  swore  that  he  was  the  su- 
perintendent of  the  Western  &  Atlantic  Rail- 
way Company,  but  had  "no  connection,  as  su- 
perintendent or  in  any  other  capacity,  with 
the  Nashville,  Chattanooga  &  St  Louis  Rail- 
way Company.*'  He  further  testified  that  his 
books  and  papers  and  offices  were  those  of 
the  Western  &  Atlantic  Railway  Company, 
and  that  he  held  *'no  appointment  as  an  em- 
ploy6  of  the"  defendant  company;  that  at 
the  time  the  service  was  made  upon  him  he 
occupied  the  same  position  he  then  held,  and 
had  held  for  several  years  prior  thereto;  that 
the  books  and  acceunts  of  the  Western  &  At- 
lantic Railroad  Company  are  kept  separate 
from  those  of  the  Nashville,  Chattanooga  & 
St  Louis  Railway  Company;  that  the  coor 
tracts  he  makes  are  made  for  the  Western  & 
Atlantic  Railroad  Company;  that  he  made  a 
lease  of  a  warehouse  in  the  Austell  building, 
in  the  city  of  Atlanta,  on  July  19th,  1899,  but 
he  did  so  as  the  representative  of  the  West- 
em  &  Atlantic  Railroad  Company,  and  the  de- 
fendant company  had  no  interest  in  the  ware- 
house as  lessee.  It  further  appeared  from 
the  testimony  of  McCollum  that  the  Western 
&  Atlantic  Railroad  Company  generally  used 
the  blanks  of  the  Nashville^  Chattanooga  & 
St  r^uls  Railway  Company.  Indeed,  he  tes- 
tified with  considerable  detail  as  to  the  rela- 
tions between  the  two  companies,  and  as  to 
their  manner  of  doing  business.  He  further 
stated  that  he  was  appointed  by  J.  W.  Thom- 
as, who  was  the  president  of  both  companies, 
and  that  other  officials  of  the  defendant  com- 
pany were  also  general  officers  of  the  West- 
ern 8t  Atlantic  Railroad  Company. 

A  lease  covering  the  warehouse  where  the 
plalntiff*s  ftrdt  was  stored  was  put  in  evi- 
dence by  the  defendant,  the  material  portion 
of  which  Is  as  foUovrs:  "State  of  Georgia, 
Fulton  Co.  This  indenture,  made  this  19th 
July,  1899,  between  Roby  Robinson,  Manager 
of  Estate  of  Joseph  Banigan  <hereln  called 
the  Lessor),  party  of  the  first  part,  and  the 
Western  &  Atlantic  Railroad  Company  (here- 
in called  the  Lessee),  party  of  the  second 
part,"  etc.,  runniug  for  ^ree  years,  and  sign- 
ed: "Roby  Robinson,  Manager  [L.  S.];  J. 
L.  McCollum,  Supt  for  W.  &  A.  R.  R.  [L.  S.]." 

Shropshire,  the  deputy  sheriff,  was  sworn 
by  the  plaintiff,  and  stated  that  the  return 
of  service,  as  amended,  was  correct    The 


witness  further  testified,  however,  as  follows: 
"I  have  understood  Mr.  McCollum  was  super- 
intendent oT  the  Western  &  Atlantic  Rail- 
road, and  the  Nashville,  Chattanooga  &  St 
Louis  leased  the  W.  &  A.  I  use  the  word 
'superintendent*  of  the  Western  &  Atlantic 
Railroad,  as  of  that  division  leased  by"  the 
defendant  company.  "I  think  the  Western 
&  Atlantic  Railroad  is  a  corporation  separate 
from  the  Nashville,  Chattanooga  &  St  Louis. 
My  entry  of  service  referred  to  J.  L,  McCol- 
lum as  superintendent  of  the  Western  &  At- 
lantic Railroad  Company,  as  leased  by**  the 
defendant  company.  "I  served  McCollum 
from  the  fact  that  he  was  superintendent  of 
the  Western  &  Atlantic  Railroad,  and  we 
thought  him  the  proper  officer  on  whom  to 
serve  the  paper  in  this  case.  I  have  seen  him 
in  Hie  office,  and  have  served  a  great  'many 
papers  on  him  in  the  Austell  building;  never 
as  superintendent  of  the  Nashville,  Chatta- 
nooga &  St  Louis  Railroad.  I  considered 
McCollum  was  the  highest  officer  of  this  end 
of  the  line.  In  other  words,  he  was  the  su- 
perintendent of  the  Western  &  Atlantic  cor- 
poration. .  The  place  of  business  ref«i>ed  to 
in  my  return  was  the  place  of  business  of  the 
Western  &  Atlantic  Division.  •  •  •  By 
place  of  business,  I  mean  Major  McColIum's 
place  of  business.  *  *  *  I  served  Major 
McCollum  at  this  place  In  the  effort  to  serve" 
the  defendant  company  through  him.  "I 
don*t  know  whether  they  have  signs  of  N. 
0.  &  St  L.  on  the  door  or  not  I  remember 
having  seen  the  W.  &  A.  sign  on  tlie  doors 
In  the  Austell  building." 

The  plaintiff  also  offered  in  evidence  three 
postal  cards,  "headed  Nashville^  Chattanooga 
&  St  Louis  Railway,  lessee  of  Western  ft  At- 
lantic Railway,  Office  of  Freight  Agent,  At- 
lanta, Ga.,"  addressed  to  the  plaintiff,  noti- 
fying him  of  the  receipt  of  certain  cars  of 
dried  peaches,  and  signed,  "W.  &  A.  R.  R."; 
also  a  printed  notice,  likewise  "headed,**  In- 
forming him  of  the  receipt  in  Atlanta  of 
another  shipment;  and  also  an  "expense  bill 
of  freight  received  in  Atlanta,  headed  Nash- 
ville, Chattanooga  ft  St  Louis  Railway, 
marked  paid,"  and  purporting  to  have  been 
signed,  "Nashville,  Chattanooga  &  St  Louis 
Railroad,  lessee  of  W.  ft  A."  The  plaintiff 
also  tendered  in  evidence  a  receipt,  marked 
paid  March  29,  1900,  the  same  h^ng  In  the 
following  form:  "Mr.  O.  I.  Branan,  Atlanta, 
Ga.  Storage  10/21/99  to  3/27/00.  to  W.  ft  A. 
•  •  •  Dr.  On  S.  P.  14940,  contains  dried 
peaches.  •  •  •  $24.00,"  marked  paid  by 
"Nashville,  Chattanooga  ft  St  Louis  Rail- 
way, lessee  W.  ft  A.  Road,  D.  B.  Carson, 
Agent"  Shnilar  receipts,  specifying  oth^ 
carloads  of  fruit,  were  tendered  by  the  plain- 
tiff at  the  same  time,  "all  the  receipts  being 
tor  the  storage  of  the  peaches  in  question.'* 

The  defendant  company  objected  to  the  fai- 
troduction  of  this  documentary  evidence,  and 
presented  to  the  court  a  motion  to  direct  a 
verdict  in  its  favor,  on  the  ground  that  "the 
evidence  disclosed  that  no  service  had  been 
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made  upon  defendant**  The  court  thereupon 
excluded  the  documentary  evidence  offered 
by  the  plaintiff,  and  directed  the  Jury  to  re- 
turn a  verdict  in  favor  of  the  defendant  com- 
pany. To  the  action  of  the  court  in  thus  dis- 
posing of  the  case,  the  plaintiff  duly  ex- 
cepted. 

It  appearing,  from  the  evidence,  that  the 
Nashville,  Chattanooga  &  St  Louis  Railway 
Company  had  leased  the  Western  &  Atlantic 
Railroad  from  this  state  under  the  lease  act 
of  1889,  it  must  be  true,  as  matter  of  law, 
that  under  the  terms  of  that  act  the  lessee 
at  once  became  a  body  politic  and  corporate, 
under  the  laws  of  Georgia,  under  the  name 
and  style  of  the  '^est^n  &  Atiantic  Rail- 
road  Company,"  and  subject  to  suit  in  that 
name  only.  Edwards'  Case^  91  6a.  24,  16  S. 
B.  847.  That  act  further  provided  that  after 
the  ezecutioii  of  the  lease  the  lessee  should 
have  powtf  to  make  all  rules  and  regulations 
usual  and  proper  for  the  working  and  man- 
agement of  the  leased  road,  and  not  in  con- 
flict with  the  Constitution  and  laws  of  this 
state  ac  of  the  United  States;  and  that  the 
principal  office  and  place  of  doing  business 
of  such  lessee  should  be  in  this  state.  The 
evidence  introduced,  when  considered  in  con- 
nection with  the  provisions  of  the  lease  act 
Just  referred  to,  demanded  a  finding  in  favor 
of  the  defendant  company-  on  the  issue  form- 
ed by  the  tia verse;  and  the  documentary  evi- 
dence excluded  by  the  trial  Judge  would  not, 
had  the  plaintiff  been  permitted  to  introduce 
it,  have  Justified  a  different  result 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  O.  J.,  absent  on 
account  ol  sickness. 

(119  Oa.  68S) 

BURWBLL  et  a1.  v.  FARMBRS'  ft  MER- 
CHANTS' BANK  et  al. 
(Supreme  Oonrt  of  €^rgia.     March  8,  1904.) 

TRUST  DBBD— POWER  OF  SALE>-G0N8ENT  OF 
BBNEFICIARIBS  —  OO-RBCBIVERS  —  APPOINT- 
MENT OP  NONRESIDENT. 

LThe  sapplementaiy  decree  of  the  United 
States  oonrt  made  after  the  hearing  before  the 
trial  judge,  and  before  his  decision,  was  not 
material  to  the  decision  of  any  qa^ition  then 
before  him. 

2.  Under  Oir.  Code  1895,  8  3172;  a  trustee  in 
whom  is  Tested  the  legal  title  to  land,  but  to 
whom  the  deed  gives  no  power  of  sale,  cannot, 
without  an  order  of  court,  sell  such  land  with- 
out the  consent  of  all  the  beneficiaries. 

3.  Where,  by  a  decree  of  a  United  States  Cir- 
cuit Oourt  a  commissioner  is  appointed,  and 
directed  to  sell  a  certain  manufacturing  estab- 
lishment, and  before  the  sale  certain  bondhold- 
ers of  the  corporation  form  a  syndicate  and  ap- 
point one  of  their  number  to  purchase  the  prop- 
erty for  them  at  the  sale  under  the  decree,  and 
the  person  so  appointed  makes  the  purcliase^ 
and  the  commissioner  conveys  the  property  to 
him  as  trustee  of  the  persons  compo&nng  the 
syndicate,  but  the  deed  gives  the  tmstee  no 
power  to  dispose  of  the  property,  the  power  of 
sale  cannot  be  ingrafted  upon  the  deed  because 
of  a  private  understanding  of  the  persons  form- 
ing the  syndicate  or  letters  or  agreements  among 
them  that  the  intention  was  that  the  purchaser 
should  have  power  of  sale,  there  being  no  prayer 
for  a  reformation,  of  the  deed. 


4.  Where  the  trustee  under  the  deed  abovsi  de- 
scribed sold  the  property  without  the  consent  of 
all  the  beneddaries,  and  those  who  had  not  con- 
sented filed  an  eauitable  petition  to  set  aside 
the  sale,  and  for  an  accounting  by  the  trustee, 
praying  that  a  receiver  be  appointed  to  take 
charge  of  the  property  and  sell  It  under  direction 
of  the  court;  and  where  the  trustee,  in  his  an- 
swer, prayed  that,  if  he  had  no  power  to  sell 
under  the  deed,  the  court  grant  him  leave  to 
sell  the  property;  and  where  it  appeared  that 
the  sale  had  been  rescinded  by  the  parties  there- 
to—it was  not  an  abuse  of  discretion  for  the  trial 
Judge  to  appoint  him  and  another  person  as  co- 
receivers,  and  direct  them  to  sell  the  property 
subject  to  the  confirmation  of  the  court, 

5.  It  is  not  an  abuse  of  discretion  to  appoint  a 
nonresident  of  the  state  a  receiver  when  he  has 
an  interest  in  the  property,  and  when  a  resident 
is  appointed  as  co-receiver. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court;  Washington 
County;  B.  D.  Evans,  Judge. 

Action  between  A.  Burwell  and  others  and 
the  Farmers*  &  Merchants'  Bank  and  oth- 
ers. From  the  Judgment,  both  parties  bring 
error.    Affirmed. 

Burwell  &  Cansler,  A.  A.  &  E.  L.  Meyer, 
and  Boss  &  Graces  for  Bmrwell  and  others^ 
Hardeman  &  Jones,  Davis  &  Turner,  and 
B.  W.  Jordan,  for  Farmers'  &  Merchants' 
Bank  and  others. 

CANDLEB,  J.  Judgment  in  each  case  af- 
firmed. All  the  Justices  concurring,  except 
SIMMONS^  a  Jn  absent  on  account  of  sick- 
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WEED  et  aL  T.  GAINESVILLE,  J.  &  S.  R. 
CO.  et  aL 

(Supreme  Court  of  Georgia.    Mardi  8,  1904.) 

RAILROADS-COMPBTING  UNB&-XJLTRA  VIRES 
CONTRACTS—RBSTRAINT  OP  TRADE— MORT« 
OAQBS-POWBRS  OP  TRUSTEES—ABATEMENT 
— PORECLiOSURB^-INDORSBMBNT  OP  BONDS— 
MARSHAUNO  ASSETS-TRIAL  BY  JURY— AU- 
DITOR'S RBa>ORT&-SUBSCRIPTIONS  TO  STOCK 
—LIMITATIONS. 

Proceedings  were  befun  In  1897  to  foreclose 
on  the  Gainesyille,  Jefferson  &  SouUiem  Rail- 
road Company  a  mortgage  securing  an  issue  of 
9245,000  of  bonds.  It  appeared  that  $83,500 
of  these  bonds  had  been  sold  to  the  plaintiff  In 
error  at  from  75  to  85,  and  that  the  remaining 
$161,500,  together  with  $130,000  of  the  Gaines- 
ville Company's  capital  stock,  had  been  sold  on 
March  31,  1883,  to  the  Georgia  Raihroad  Com- 
pany for  $146,350.  Some  of  the  parties  to  the 
cases  insisted  that  this  was  a  sale  of  the  stock 
at  par,  with  the  bonds  as  a  bonus,  and  there- 
fore usurious.  Others  contended  that  it  was  a 
sale  of  bonds  at  90,  with  the  stock  as  a  bonus, 
and  that  therefore  the  purchaser  was  liable  for 
$130,000  as  on  an  unpaid  subscription.  The 
purcnaser  contended  that  the  sale  was  of  the 
stocks  and  bonds,  as  a  unit,  to  It,  acting  as  a 
construction  company,  with  a  contemporaneous 
understanding  under  whidi  it  had  expended 
$107,000  additional  in  completing  the  Gaines- 
yille Railroad.  The  $161,500  of  bonds  were  in- 
dorsed by  the  Greorgia  Railroad  Company,  and 
sold  to  purchasers  at  105;  they  having  no  no- 
tice of  the  terms  of  the  original  issue.  Inter- 
vening bondholders  contended  that  the  $83,500 
of  bonds  should  be  first  paid  out  of  the  proceeds 
of  the  mortgaged  property,  and  that  the  pur- 

V  6b  See  Receiver!,  vol.  42,  Cent.  Dig.  |  71^ 
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chase  of  the  stock  was  ultra  rlres  and  tended  to 
lessen  competition.  They  prayed  for  a  mar- 
shaling of  assets,  and  that  the  Georgia  Com- 
pany be  required  to  account  for  profits  made, 
for  its  management  of  the  Gainesville  Company. 
The  latter  company  answered,  and  filed  a  plea 
of  set-off  for  $365,000.    Held: 

1.  The  completion  of  the  Gainesville  Road  by 
the  Georgia  Company  did  not  lessen  or  defeat 
competition,  but  created  competition  where  none 
previously  existed. 

2.  The  state,  the  stockholders,  and  the  par- 
ties alone  could  attack  the  contract  as  being 
ultra  vires  or  in  restraint  of  trade.  Bondhold- 
ers could  not  do  so. 

3.  The  trustees  under  the  mortgage  represent 
all  the  bondholders.  Where  bondholders  were 
allowed  to  intervene  to  represent  their  special 
contentions,  and  one  of  the  class  dies  before 
the  decree,  the  case  does  not  abate,  nor  is  it 
necessary  to  have  the  deceased  bondholder's 
representative  made  a  party  before  the  litiga- 
tion can  proceed. 

4.  It  is  not  necessary  to  have  all  the  bonds 
proved  before  decree  of  foreclosure,  but  proper 
provision  can  be  made  for  proof  thereof  before 
the  master  in  the  order  providing  for  the  dispo- 
sition of  the  proceeds  of  sale. 

5.  The  fact  that  some  of  the  bonds  were  In- 
dorsed did  not  make  the  rule  of  two  funds  ap- 
plicable. The  indorsement  was  not  a  lien,  not 
equally  accessible,  and  was  not  even  a  liability 
of  the  common  debtor. 

6.  In  actions  at  law  the  constitutional  right 
to  a  trial  by  Jury  requires  that  exceptions  of 
fact  to  an  anditors  report  shall  be  submitted  to 
a  jury. 

7.  There  Is  no  such  provision  as  to  equity  cas- 
es, and,  on  exceptions  of  fact  to  an  auditor's  re- 
port therein,  if  there  is  evidence  to  sustain  the 
finding,  and  the  chancellor  is  satisfied  there- 
with, he  need  not  refer  the  exceptions  to  a  jury. 

8.  If  the  evidence  is  so  conflicting  as  to  leave 
the  chancellor  in  doubt,  he  may  refer  the  excep- 
tions to  a  jurr. 

9.  If  the  chancellor  is  dissatisfied  with  the 
finding  because  it  is  without  evidence  or  con- 
trary to  the  evidence,  the  statute  does  not  per- 
mit him  to  sustain  the  exception  finally,  bat 
requires  that  it  be  submitted  to  a  jury,  even 
though  he  would  feel  bound  to  ^ant  a  new  trial 
if  the  exception  were  not  sustamed  by  the  ver- 
dict.   CSv.  Code  1895,  8  4595. 

10.  In  the  present  case  there  was  evidence  to 
support  the  auditor's  report,  and  there  was  no 
error  In  overruling  the  exceptions  to  his  find- 
ings of  fact. 

11.  If  the  purchase  price  ($143,500)  was  In 
payment  of  $161,500  at  90,  and  the  stock  was 
a  bonus,  the  liability  of  the  original  purchaser 
and  subscriber  as  for  unpaid  subscriptions  was 
barred  by  the  statute,  and  the  same  would  be 
true  as  to  any  claim  of  forfeiture  for  excessive 
interest.    Civ.  Code  1895,  S  2891. 

12.  If  the  purchaser,  on  an  accounting,  was 
liable  in  any  sum,  it  had  a  set-off  against  the 
Gainesville  Company  for  $365,000.  and  the 
plaintiff  in  error  would  have  no  right  to  a  re- 
versal under  the  prayer  to  marshal  the  assets, 
since  on  no  theory  of  the  evidence  would  the 
Georgia  Company's  liability  exceed  its  set-off 
for  $365,000. 

13.  If  the  finding  on  the  plea  of  set-off  was  too 
large,  it  was  harmless  as  against  intervening 
bondholders,  who  were  entitled,  under  the  de- 
cree, to  payment  of  their  first  lien  before  any- 
thing could  be  received  on  the  judgment  for  set- 
off. 

14.  An  Intervening  bondholder  could  not  ob- 
ject to  a  stockholder  dismissing  its  exceptions 
to  the  auditor's  finding,  as  to  there  being  no 
nsury,  nor  use  the  exception  as  the  basis  for  an 
original  assignment  of  error  to  this  courL 

(Syllabus  by  the  Court.) 

15.  The  decisions  as  to  the  effect  of  nsury  on 
negotiable  instruments  la  the  hands  of  bona 
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fide  purchasers  for  value  are  based  on  Bailey  v. 
Lumpkin,  1  Ga.  407,  whfch  construed  a  statute 
(Cobb's  Dig.  393)  expressly  making  all  notes 
and  bonds  void  as  to  excessive  interest. 

16.  The  present  statute  (Civ.  Code  1895,  S 
2886)  makes  no  such  declaration,  and  under 
Civ.  Code  1895,  |  8694,  the  consideration  mast 
be  both  illegal  and  immoral,  in  order  to  preju- 
dice the  rights  of  a  bona  fide  holder  of  negotiable 

aper.      Perkins    v.    Rowland,    09    6a.    664; 
Ihodes  T.  Beall,  78  Gki.  641. 

17.  The  defense  of  usury  Is  not  good  aa  against 
a  bona  fide  purchaser  of  corporate  bonds  for 
value,  without  notice,  and  before  maturity. 
Civ.  Code  1895,  S  3694. 

Per  Lamar,  J. 

Error  ftrom  Superior  Court  Hall  County; 
J.  J.  Kimsey,  Judge. 

Suit  by  Alexander  against  the  Gainesville, 
Jefferson  &  Southern  Railroad  Company  and 
others,  and  by  Brown,  Barnes  and  Phlnlzy 
against  the  same  defendants.  Joseph  D. 
Weed  and  others  intervene.  The  cases  wer^ 
consolidated*  and  from  the  decree,  interven- 
ers bring  error.    Affirmed. 

The  GainesTllle,  Jefferson  &  Southern  Rail- 
road Company  (hereinafter  referred  to  as  the 
GalncsYllIe  Company)  was  incorporated  by 
an  act  approved  August  25,  1872  (Acts  1872, 
p.  333),  to  contract  a  railroad  from  Gaines- 
ville, by  way  of  Jefferson,  to  some  point  to 
be  selected  by  it  on  the  Georgia  Railroad. 
The  minimum  capital  stock  was  $250,000. 
The  company  was  authorized  hy  acts  ctt  Au- 
gust 8  and  4,  1881,  to  mortgage  its, property 
and  franchises,  and  consolidate  with  connect- 
ing lines.  Acts  1880-^,  pp.  241,  242.  The 
full  capital  stock  required  was  not  subscrib- 
ed, and  many  of  the  subscriptions  made  were 
not  paid  in;  but  the  company  began  the 
constraction,  and  issned  a  mortgage  to  secure 
$245,000  of  bonds,  of  whlcA  $83,500  were  sold 
In  open  market  at  prices  of  from  75  to  85. 
These  $83,500  of  bonds  are  referred  to  in  the 
record  as  'iinindorsed  bonds";  the  monqr 
derived  from  their  sale  and  from  stock  sub- 
scriptions. Including  one  for  500  shares  from 
the  city  of  Gainesville,  being  spent  in  the  con- 
struction of  about  15  miles  and  grading  23 
miles  out  of  a  total  of  65  miles  of  the  road 
leading  from  Gainesville  towards  Monroe. 
In  1883,  being  entirely  without  funds,  and 
unable  to  secure  subscriptions  to  its  stock, 
or  to  sell  the  remaining  $161,500  of  first  niort- 
gage  bonds,  the  company,  through  its  presi- 
dent, A.  D.  Candler,  entered  Into  negotiations 
with  the  Georgia  Railroad  Company,  lessee 
of  the  Georgia  Railroad  &  Banking  Com- 
pany, with  a  view  to  procure  funds  to  com- 
plete the  road,  and  devise  a  plan  for  its 
successful  operation  thereafter.  The  con- 
tract of  March  81,  1883,  between  the  Gaines- 
ville Company  and  the  Georgia  OMnpany, 
recited,  that,  in  consideration  of  $145,350  to 
be  paid  by  the  Georgia  Company,  the  Gaines- 
ville Company  sold,  transferred,  and  delir- 
ered  to  the  Georgia  Company  22,600  shares 
(par  $50)  of  the  Gainesville  Company's  capital 
stock,  fully  paid  up,  and  $161,500  of  first 
mortgage  bonds,  the  same  to  be  paid  in  14 
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installments,  aggregating  $100,462.4^  up  to 
October  1,  1888^  and  the  balance  to  be  paid 
in  the  purchase  of  1,100  or  1,200  tons  of  rails, 
to  be  charged  to  the  Gainesville  Ck>mpany  at 
cost  All  unpaid  subscriptions  of  the  Gaines- 
ville Company  were  to  be  turned  over  to  the 
Georgia  Company  to  be  used  in  the  con- 
struction of  the  road.  The  stock  was  to  be 
deposited  with  the  cashier  of  the  Georgia 
Railroad  &  Banking  Company,  to  be  held  by 
him  in  escrow,  and  not  to  be  delivered  until 
the  fulfillment  of  the  undertaking  by  the 
Georgia  Company,  though  in  the  meantime  it 
was  to  have  the  right  to  vote  the  stock  as  if 
its  title  were  complet&  The  bonds  were  also 
to  be  deposited  with  said  cashier,  and  to  be 
delivered  to  the  Georgia  Company  at  the  rate 
of  $1,000  of  bonds  for  |900  of  the  payments 
stipulated;  but  the  payments  were  to  be  ap- 
plied first  for  the  payment  in  full  of  the 
stock,  and  the  overplus,  after  the  stock  was 
fully  paid  for,  was  to  be  in  full  for  the  pur- 
chase of  the  bonds.  On  each  of  the  $161,500 
bonds  the  Georgia  Company  placed  a  writ- 
ten indorsement,  guarantying  the  prompt 
payment  of  the  principal  and  interest  there- 
of, and  agreeing  to  appropriate  thereto  the 
income  from  $250,000  of  Atlanta  &  West 
Point  debentures,  which  accrued  to  the  Geor- 
gia Company  during  the  continuance  of  its 
99  year  lease  of  the  Georgia  Railroad  &  Bank- 
ing Company. 

It  appeared  that  the  city  of  Gainesville, 
as  a  stockholder  of  the  Gainesville  Company, 
filed  a  bill  in  1884  attacking  the  contract  of 
March  31,  1883.  In  this  case,  which  was  dis- 
missed without  a  hearing,  the  Gainesville 
Company  filed  an  answer  which  contained  the 
following  statement:  "Defendant  had  failed 
to  get  the  stock  subscribed,  and  had  for 
eighteen  months  vainly  endeavored  to  nego- 
tiate any  more  bonds  beyond  the  $83,000 
originally  sold  at  a  discount  of  $12,350.  Its 
floating  debt  had  become  urgent,  the  Interest 
on  its  bonded  debt  accruing;  and  it  had  to 
choose  between  raising  money  by  lawful 
means,  on  the  one  hand,  or  abandoning  its 
enterprise,  and  losing  all  investments  made, 
on  the  other.  After  most  strenupus  efforts, 
defendant  found  it  could  not  have  the  stock 
subscribed  for  without  offering  special  in- 
ducements to  subscribers,  nor  could  it  dispose 
of  its  bonds,  except  in  connection  with  a  con- 
trolling interest  in  the  stock,  nor  would  any 
prudent  purchaser  take  the  stock,  except  as 
fully  paid  up."  Under  these  circumstances, 
the  defendant  negotiated  with  its  codefend- 
ant  Green,  who  was  the  general  manager  of 
the  Georgia  Company,  and  the  outcome  was 
the  contract  for  the  sale  of  the  stock  and 
bonds.  In  this  same  suit  of  the  city  of 
Gainesville  the  Geoigia  Railroad  Company, 
by  Green,  general  manager,  also  filed  an  an- 
swer containing  the  following  statement: 
*'As  a  part  of  the  transaction  in  which  this 
defendant  paid  to  its  codefendant  $146,350, 
and  received  from  it  2,600  shares  of  stock, 
fully  paid  up,  and  $161,500  face  value  bonds, 


was  the  understanding  on  the  part  of  this 
defendant,  not  expressed  in  the  instrument 
of  March  81,  1883,  but  implied  from  the 
nature  and  necessi^  of  the  case,  and  since 
steadily  acted  on,  that  this  defendant  would 
go  on  and  complete  codefendant's  railroad, 
and  equip  it,  without  any  reference  to  the 
question  whether  the  resale  of  the  bonds 
would  furnish  enough  money  for  the  purpose 
or  not  It  has  been  in  pursuance  of  such 
implied  undertaking  of  this  defendant  that 
the  sum  of  $92,600  has  already  been  expend- 
ed, and  the  further  sum  of  $15,000,  or  more, 
if  needed,  will  be  expended."  $161,500  bonds 
at  90  amount  to  $145,350,  the  contract  price 
for  stock  and  bonds  set  out  in  the  contract 
of  March  31,  1883.  In  a  letter  dated  May  12, 
1883,  from  John  M.  Green,  general  manager 
of  the  Georgia  Railroad  &  Banking  Company, 
who  signed  the  contract,  to  T.  M.  Cunning- 
ham, cashier  of  the  Central  Railroad  &  Bank- 
ing Company,  then  one  of  the  lessees  of  the 
Georgia  Railroad  Company,  appears  the  fol- 
lowing, as  indicative  that  the  Georgia  Rail- 
road &  Banking  Company  considered  that  it 
was  paying  90  for  the  bonds:  "We  have  ac- 
quired $66,000  par  value  of  bonds  of  the 
G.,  J.  &  S.  R.  R.;  cost  of  same  $59,400.**  A. 
D.  Candler,  president  of  the  Gainesville  Com- 
pany, testified  before  the  auditor  that  the 
reasons  which  "led  me  to  sell  the  stock  and 
bonds  to  the  Georgia  Railroad  were,  I  was 
trying  to  build  to  a  connection  with  it' in 
order  to  secure  Gainesville  ihe  benefit  of  com- 
petition in  freight  I  only  had  $70,000  to 
begin  TTith,  and  expended  that  and  issued  a 
first  mortgage  for  $245,000.  The  broker  sold 
$85,000  of  these  unindorsed.  I  put  that  in  the 
construction  of  the  road,  and  could  go*  no 
further.  The  company  owed  $40,000,  with 
nothing  to  pay  it  I  tried  to  effect  some 
arrangements  with  the  Central,  and  could  not 
do  so,  and  it  was  suggested  that  I  see  the 
Georgia  Road,  and  this  arrangement  was 
made  with  it  I  could  not  find  anybody  who 
would  furnish  the  money  to  complete  the 
road,  unless  I  gave  with  the  bonds  a  con- 
trolling amount  of  the  stock.  The  contract 
was  all  one  transaction  with  the  Georgia, 
and  the  bonds  and  stock  were  sold  together, 
and  that  is  what  I  meant  by  calling  it  a 
'lumping  trade.'  The  arrangement  was  call- 
ed to  the  attention  of  the  Gainesville  Com- 
pany and  ratified  before  the  stock  was  trans- 
ferred, so  as  to  make  the  Georgia  a  majority 
stockholder.  At  that  time  15  miles  of  the 
road  was  finished,  23^  miles  graded.  We 
had  on  hand,  for  which  we  were  indebted, 
rails  for  14  miles,  and  had  15  miles  still  to 
grade.  There  was  a  branch  road  which  was 
partially  completed.  Every  dollar  of  the 
money  was  used  in  completing  the  road. 
It  could  not  have  been  completed  without  it 
and  we  could  get  it  Arom  nobody  else.  The 
lessees  also  guarantied  to  Gainesville  rates 
of  freight  from  the  East  and  West  as  favor- 
able as  Athens  and  Atlanta  enjoyed.  That 
was  a  verbal  understanding  between  myself 
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and  Major  Green  at  the  time  the  transaction 
was  had.  The  completion  of  the  road  resulted 
at  once  In  decreasing  the  rates  to  GainesYille. 
Rates  of  freight  have  been  lower  ever  since." 
None  of  the  holders  of  the  |161,500  'In- 
dorsed'' bonds  were  parties  to  the  present 
suit,  except  as  represented  by  the  trustees 
named  in  the  mortgage.  The  Georgia  Rail- 
road Company,  being  the  majority  stock- 
holder, elected  its  own  general  manage  as 
president  of  the  Gainesville  Company,  and 
proceeded  to  complete  the  road  to  Monroe, 
where  It  connected  with  the  Walton  Rail- 
road, which  was  a  narrow-gauge  road.  In 
1884  the  Walton  Railroad  was  consolidated 
with  the  Gainesville  Company,  Its  gauge  be- 
ing made  standard,  and  the  entire  road  from 
Social  Circle  through  Monroe  to  Gainesville 
was  operated  through  officers  elected  by  the 
Georgia  Railroad  Company.  The  $145,000 
stipulated  in  the  contract  not  being  sufficient 
to  equip  the  Gainesville  Railroad,  the  Ge<M^ 
gla  Railroad  Company  advanced  further 
sums.  Issuing  a  second  mortgage  of  $75,000, 
taking  the  bonds  thus  secured  at  par;  and 
the  management  of  the  road  not  being  suc- 
cessful, and  not  earning  the  Interest  on  the 
bonds,  the  Georgia  Company  from  year  to 
year  advanced  additional  sums  on  said  op- 
erating and  Interest  account,  which  at  the 
time  of  the  hearing  amouTited  to  $365,000, 
and  for  which  the  auditor  rendered  Judg- 
ment in  favor  of  the  Georgia  Company.  On 
February  15,  1897,  the  Georgia  Railroad 
Company  notified  the  Gainesville  Company 
that  the  earnings  of  the  latter  company  had 
been  Insufficient  to  pay  its  operating  expens- 
es and  fixed  charges;  that  the  annual  deficit 
had  been  met  by  advances  made  by  the 
Georgia  Railroad,  which  was  the  majority 
stockholder;  and  that  after  March  15,  1807, 
the  Georgia  Railroad  Company  would  decline 
to  make  further  advances,  and  the  Gaines- 
ville Company  must  look  to  Its  own  earnings 
to  meet  Its  obligations.  In  the  petition  to 
foreclose,  filed  by  Alexander,  holding  unin- 
dorsed bonds  under  the  first  mortgage,  he 
prayed  that  the  bonds  held  by  petitioner  and 
other  holders  of  bonds  secured  by  said  mort- 
gage be  decreed  to  be  a  valid  and  binding 
debt  of  the  company  to  the  amount  of  the 
principal  and  Interest  thereof,  and  be  se- 
cured by,  and  entitled  to  the  security  of,  the 
said  mortgage.  In  Its  answer  the  company 
raised  no  Issue  as  to  the  validity  of  the 
bonds  secured  by  the  mortgage,  but.  In  reply 
to  the  charge  of  waste  and  mismanagement, 
stated  that  the  2,600  shares  of  stock,  of  the 
par  value  of  $130,000,  and  $161,500  of  the 
bonds,  had  been  already  sold  to  the  Georgia 
Railroad  Company,  '*ln  a  lumping  trade,"  for 
the  purpose  of  completing  the  road  to  Mon- 
roe, In  Walton  county.  In  the  bill  brought 
by  Brown,  Barnes,  and  Phiiiizy,  trustees  un- 
der the  mortgage,  they  also  prayed  that  the 
mortgage  be  foreclosed,  and  the  proceeds  t>e 
prorated  with  the  several  bondholdent  upon 
their  several  tionds,  and,  having  alleged  that 


the  Georgia  Company  had  been  to  the  man- 
agement of  the  property,  and  made  the 
Georgia  Company  a  party  defendant,  they 
prayed  that  It  be  made  to  account  for  Its 
management  of  the  road,  and  for  the  Income 
and  property,  over  all  securities  received 
by  It  The  Gainesville  Company  answered, 
adc^tlng  the  answer  already  filed  In  the  Al- 
exander case.  The  Georgia  Company  like- 
wise answered,  admitting  Its  willingness  to 
account,  and  averring  that,  while  it  was  a 
majority  stockholder,  and  had  control  of  the 
election  of  officers,  It  had  In  no  other  way 
operated  the  Gainesville  Road,  but  setting 
up  that  It  had  paid  the  Interest  on  the  bonds 
and  supplied  the  deficiency,  and  that  the  an- 
nual deficit  arising  from  the  operation  of  the 
Gainesville  Road  had  been  met  by  advances 
made  to  It  by  the  Georgia  Railroad  Com- 
pany as  majority  stockholder.  The  Inters 
vention  of  Weed  and  the  holders  of  other 
unindorsed  bonds  to  the  amount  of  $83,500 
recited  the  filing  of  the  two  suits  to  fore- 
close, and  asked  to  be  made  parties  so  as  to 
enforce  their  rights  as  such  bondholders  and 
creditors  of  the  Gainesville  Company;  'the 
rights  of  petitioner  b^ng  different  from. 
and  In  some  respects  antagonistic  to,  oth- 
er bondholders  secured  by  the  mortgage.** 
They  prayed  that  the  receiver  be  Instructed 
to  Institute  an  action  against  the  several  di- 
rectors personally,  who  entered  into  and  car- 
ried out  the  transaction  with  the  Georgia 
Railroad  Company,  March  31,  1883,  which  Is 
set  out  In  the  answer  of  the  railroad  com- 
pany to  have  been  a  lumping  trade  of  f  161,- 
600  bonds,  with  $130,000  of  common  stock 
of  the  company,  for  $145,350,  thereby  aiding 
In  diverting  the  property  of  the  corporation, 
to  the  Injury  of  these  Interveners,  as  cred- 
itors, and  had  with  a  company  which  had  no 
right  to  enter  into  any  such  contract  to  ac^ 
quire  the  control  and  become  the  owner  of 
the  majority  of  the  stock  of  the  railroad 
company;  that  the  auditor  be  required.  In 
marshaling  the  assets,  to  ascertain  all  the 
facts,  and  particularly  the  character  of  the 
contract  of  March  31,  1883;  and  that  the 
same.  If  found  illegal,  be  declared  to  be  null* 
unconstitutional,  and  void,  and  the  Georgia 
Railroad  Company  be  required  to  accoont 
for  and  pay  over  all  the  property  which 
came  into  its  hands  under  and  by  virtue 
thereof.  No  proceedings  were  ever  begun 
against  the  directors.  This  intervention 
was  allowed  on  April  2,  1807.  On  the  same 
day  the  suits  by  Alexander  and  by  the  trus- 
tees were  consolidated  and  ordered  to  pro- 
ceed as  one  case. 

By  an  amendment  filed  June  3,  1807,  Weed 
and  his  co-interveners  recited  the  sale  to  the 
Georgia  Company  of  2,600  shares  of  stock. 
and  $161,500  first  mortgage  bonds;  that  aft- 
er receipt  of  the  bonds  the  Georgia  Com- 
pany guarantied  the  same,  and  afterwards 
sold  the  same  above  par;  and  the  subseqn^it 
consolidation  of  the  Gainesville  Company 
and  the  Walton  Company.    This  interven 
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don  was  referred  to  the  auditor,  with  liberty 
to  the  Georgia  Ck>mpany  to  amend  its  plead- 
ings in  answer  thereto.  Thereafter  Alexan- 
der, as  a  bondholder,  and  the  trustees  under 
the  mortgage,  petitioners  in  the  oonsolidated 
cases,  reciting  the  contract  by  which  the 
Georgia  Railroad  Company  had  purchased 
the  bonds  and  stock,  alleged  that  the  Geor^ 
gia  Company  had  complete  dominion  and 
control  of  the  railroad,  had  wasted  and  mls- 
nyinaged  its  property,  and  had  purchased 
from  the  Gainesville  Company  certain  loco- 
motives  and  cars,  subject  to  the  lien  of  the 
mortgage,  and  prayed  that  the  Georgia  Rail- 
road be  required  to  account  for  the  amount 
of  assets  and  interest  coupons  received  with- 
out adequate  consideration,  as  aforesaid,  and 
to  account  for  the  earnings  of  the  Galnea- 
Tllle  Company;  that  the  sale  of  the  xolling 
stock  be  set  aside;  and  that  the  rent  of  all 
the  rolling  stock  be  charged  against  the 
Georgia  Railroad  Company.  The  Georgia 
Company  answered  the  original  petition, 
amendments,  and  Intervention;  admitted 
making  the  contract;  averred  that  it  was  in 
good  faith,  for  full  value,  and  tn  the  inter- 
est of  the  Gainesville  Company;  denied  that 
It  had  operated  the  road,  but  alleged  that 
the  operation  had  been  by  the  ofQcers  of  the 
Gainesville  Company,  who  bad  been  elected 
by  it  as  a  majority  stockholder;  and  denied 
all  waste  and  mismanagement,  but,  on  the 
contrary,  alleged  that  the  same  had  been  to 
the  best  interest  of  the  company,  and  with 
results  far  better  tnan  could  have  been  se- 
cured la  any  other  way.  It  denied  that 
there  had  been  any  discrimination  against 
the  Gainesville  Company,  and  alleged  that, 
while  rolling  stock  had  been  transferred  in 
payment  of  advances  made,  it  had  never 
been  off  the  line  of  the  Gainesville  Company, 
and  had  been  constantly  for  Its  benefit  It* 
averred  that  a  deficit  of  ^62,000  had  been 
met  by  advances  made  by  the  Georgia  Rail- 
road, for  which  it  prayed  Judgment  There- 
after Brown,  Phinlzy,  and  Barnes,  trustees 
under  the  second  mortgage  to  secure  $75,000 
of  the  bonds,  intervened  and  prayed  for  a 
foreclosure  of  such  second  mortgage.  Sub> 
sequently  the  original  petitioners  averred  the 
consolidation  with  the  Walton  Railroad,  and 
claimed  that  the  lien  of  their  mortgage  ex- 
tended thereto,  as  after-acquired  property  of 
the  Gainesville  Company;  averred  that  the 
road  could  not  be  sold  In  sections  without  ir- 
reparable damage;  asked  for  a  sale  of  the 
entire  line,  and  that  the  property  be  admin- 
istered as  a  whole,  and,  when  sold,  that  the 
proceeds  be  distributed  between  the  cred- 
'  Itors  and  bondholders  of  the  two  companies 
in  proportion  to  their  respective  claims. 
Subsequently  certain  stockholders  of  the 
Gainesville  Company  intervened  and  attack- 
ed the  validity  of  the  sale  of  the  stock  and 
bonds  to  the  Georgia  Company,  and  prayed 
that  the  bonded  indebtedness  of  the  com- 
pany be  reduced  to  the  true  amount  for 
which  said  company  is  legally  bound  and  eq- 


uitably liable.  The  Gainesville  Company 
amended  its  answer,  alleging  that  the  open 
account  Indebtedness  to  the  Georgia  Rail- 
road was  barred  by  the  statute  of  llmitatlona. 

After  the  report  of  the  auditor,  and  before 
It  was  recommitted,  the  dty  of  Gainesville, 
as  a  stockholder  jowning  $50,000  of  the  cap- 
ital stock  of  the  Gainesville  Company,  in- 
tervened, and  attacked  the  sale  of  the  bonds 
to  the  Georgia  Company  as  having  been 
usurious,  and  for  a  grossly  Inadequate  sum; 
that  bonds  to  the  amount  of  $161,500  were 
sold  to  various  parties  to  interveners  un- 
known, and  they  were  represented  by  the 
trustees;  that  it  would  be  inequitable  and 
Illegal  to  allow  the  usurious  bonds  to  be  col- 
lected, or  to  allow  a  Judgment  therefor;  that 
the  Gainesville  Company  is  not  attacking 
the  transactlim  as  usurious,  although  inter- 
Tener  has  called  upon  and  demanded  of  the 
ofilcers  that  they  should  so  attack  the  same. 
It  prays  that  the  trust  deed  be  set  aside  for 
usury;  that  the  bonds  secured  thereby  be 
declared  usurious;  that  the  sale  of  bonds 
and  stock  to  the  Georgia  Company  be  de- 
clared Illegal;  that  the  bonds  be  purged  of 
uBUTy,  and  the  trustees  of  the  bondholders 
be  not  allowed  to  collect  more  than  the 
amount  actually  paid  for  the  bonds,  with 
Interest  at  7  per  cent.  The  Gainesville  Rail- 
road Company  thereupon  abandoned  its  for- 
mer position  that  the  sale  was  a  lumping 
trade^'  and  pleaded  usury.  This  interventioc 
and  the  amendment  of  the  city  were  met  by 
answer  of  the  Georgia  Company,  setting  up 
the  same  facts,  substantially,  as  set  out  in 
its  former  answers,  and  further  averring  that 
"any  right  to  recover  any  usurious  pay- 
ments from  tills  defendant  or  the  bondhold- 
ers has  long  since  been  barred  by  the  stat- 
ute of  limitations." 

The  auditor,  H.  H.  Perry,  filed  a  report,  in 
which  he  found:  "(11)  That,  under  and  in 
pursuance  of  the  contract  of  March  31,  1883« 
the  Georgia,  Jefferson  &  Southern  RailroaJ 
Company  sold  to  the  Georgia  Railroad  Com- 
pany bonds  of  the  first-mentioned  road 
amounting  to  $161,600  for  the  sum  of  $15,- 
860,  and  said  bonds  were  delivered  to  the 
Georgia  Ralhroad  G<Mnpany,  and  said  sum  of 
$16,860  paid  therefcv  to  the  Georgia,  Jef- 
ferson &  Southern  Railroad  Company.  (12) 
I  find  that  at  the  time  of  the  above  sale  the 
Georgia  Railroad  Company  was  not  a  stock- 
holder of  the  Georgia,  Jefferson  &  Southern 
Railroad  Company.  (18)  I  find  that  the  fore- 
going sale  was  duly  authorized  by  the  di- 
rectors of  the  Georgia,  Jefferson  &  Southern 
Railroad  Company,  by  resolution  of  March 
17,  1883.  (14)  I  find  that,  In  said  transac- 
tion by  which  the  Georgia,  Jefferson  &  South- 
em  Railroad  Company  transferred  to  the 
Georgia  Railroad  Company  the  aforesaid 
bonds,  there  was  no  Intentlan  on  the  part  of 
either  company  of  the  contracting  compa- 
nies to  evade  the  usury  laws,  and  that  the 
same  was  not  a  device  to  evade  said  laws. 
(15)  I  find  that  the  aforesaid  transaction  did 
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not  contemplate,  and  was  not,  In  contempla- 
tion of  law,  a  loan  by  the  Georgia  Railroad 
Company  to  the  Georgia,  Jefferson  &  South- 
em  Railroad  Ck>mpany  of  the  sum  of  $15,350, 
or  any  other  sum,  but  a  sale  of  Its  bonds,  as 
authorized  by  the  Acts  of  1881,  p.  242,  ap- 
proved August  4,  1881.  (16)  I  find  that  said 
bonds,  after  the  same  were  sold  to  the  Geor- 
gia Railroad  Company,  were  by  It  put  on  the 
market  and  sold  to  various  parties,  and  that 
those  who  now  hold  said  bonds  are  bona 
fide  holders  for  value.  (17)  I  find,  as  a  mat- 
ter of  law,  that  there  was  no  usury  In  the 
transaction  aforesaid,  under  and  by  virtue 
of  which  said  title  to  said  bonds  was  obtain- 
ed. (18)  I  find  further,  as  a  matter  of  law, 
that  the  trustee  for  the  bondholders  Is  enti- 
tled to  recover  the  full  face  value  of  said 
bonds,  and  Interest  thereon,  In  the  decree  of 
foreclosure,  for  the  benefit  of  said  bonds,  as 
heretofore  found.  (19)  I  find,  as  a  matter  of 
law,  that  no  part  of  tiie  account  of  the 
Georgia  Railroad  (Company  against  the  Geor- 
gia, Jefferson  &  Southern  Railroad  Company 
for  payment  of  coupon^  on  the  aforesaid 
bonds  for  the  Georgia,  Jefferson  &  Southern 
Railroad  Company,  up  to  the  time  of  the  ap- 
pointment of  the  receiver,  should  be  diminish 
ed  on  the  grounds  of  usury.  (20)  I  find,  as  a 
matter  of  fact,  thr  t  the  aforesaid  pajrments  of 
said  coupons  were  made  by  said  Georgia  Rail- 
road Company  with  an  understanding  between 
said  companies  that  said  Georgia  Ridli-oad 
Company  should  pay  said  coupons  as  they  fell 
due,  and  charge  said  payment  to  the  ac- 
count of  the  Georgia,  Jdferson  &  Southern 
Railroad  Ompany,  and  that  no  notice  was 
ever  given  by  the  said  Georgia,  Jefferson  & 
Southern  Railroad  CJompany  to  the  Georgia 
Railroad  Company,  up  to  the  time  of  said 
payment  or  payments,  of  any  Intention  to 
set  up  the  defense  of  usury.  (21)  I  find,  there- 
fore, as  a  matter  of  law,  that,  even  If  there 
had  been  usury  In  the  original  transaction,  the 
said  Georgia,  Jefferson  &  Southern  Railroad 
Company  cannot  set  up  the  question  of  usury 
as  a  defense  to  the  repayment  of  said 
amounts  to  the  Georgia  Railroad  Company. 
I  recognize  It  as  a  correct  principle  of  law 
that  In  the  case  of  an  ordinary  note  or  bond, 
between  private  parties,  and  perhaps  private 
corporations,  strictly  so  called,  one  cannot 
sell  his  own  note  to  another  at  a  discount, 
and  evade  the  usury  laws.  The  law  will 
consider  the  transaction  a  loan,  and,  if  the 
discount  Is  sufficient  to  make  the  ultimate 
sum  to  be  paid  amount  to  more  than  the  sum 
received,  with  legal  Interest  added  f<^  the 
time  the  note  or  bond  Is  to  run.  It  will  be 
usury.  But  there  Is  a  distinction  between 
transactions  of  this  kind  and  the  sale  of 
public  securities,  such  as  the  bonds  of  mu- 
nicipalities, counties^  railroads,  and  other 
quasi  public  corporations.  It  grows  out  of 
the  character  which  modem  usage  has  stamp- 
ed upon  such  bonds.  Bonds  of  this  kind 
were  not  negotiable  at  commoa  law,  but  their 
negotiable  character  was  acquired  by  cus- 


tom and  usage,  and  recognized  by  the  courts 
by  a  long  course  of  decisions.  The  same 
usage  and  customs  have  given  such  securi- 
ties the  character  of  chattels.  They  are  in 
reality  a  species  of  property,  and  not  merely 
choses  In  action.  As  said  by  Justice  Bflller 
In  an  opinion  in  a  case  in  the  Supreme  Court 
of  the  United  States,  one-half  of  the  wealth 
of  the  country  Is  Invested  In  government  and 
corporation  bonds.  Such  bonds,  as  in  this 
case,  are  usually  made  payable  to  beartr, 
and  are  Intended  to,  and  do,  pass  from 
hand  to  hand.  A  number  of  states  have 
enacted  laws  prohibiting  the  defense  of  usu- 
ry to  corporation  bonds.  These  statutes  are 
based  upon  the  existence  of  a  distinction  be- 
tween such  bonds  and  ordinary  private  loan& 
But  the  distinction  exists  In  principle,  and 
arises  from  the  fact  that  imlversal  custom 
and  usage  have  given  them  the  character  of 
chattels.  Their  widespread  circulation,  the 
manner  In*  which  they  pass  by  delivery  from 
hand  to  hand,  give  them  also  a  slmUltude 
to  bank  notes.  The  same  sound  reason  which 
would  forbid  the  defense  of  usury  to  bank 
notes  would  apply  In  a  large  measure  to  such 
bonds.  TO  put  upon  each  purchaser  the  duty 
of  Inquiry  as  to  the  original  consid^ratica 
received  would  destroy  their  utility.  la  this 
case  the  pleadings  in  no  case  speak  of  the 
transaction  in  which  the  Geor^a  Railroad 
Company  received  these  bonds  as  a  loan, 
but  always  as  a  sale.  The  statute  author- 
izing their  Issue  authorizes  the  company  to 
Issue  and  sell  their  bonds.  Thus  the  lan- 
guage used  bears  witness  to  the  character 
of  such  transactions.  Certainly,  in  the  hands 
of  bona  fide  holders  for  value,  the  defense 
of  usury  should  not  «vall  in  the  case  of  such 
securities.  I  will  content  myself  with  refer- 
ring to  the  reasoning  of  the  court  in  Grif- 
fith V.  Burden,  35  Iowa,  143,  which  is  based 
upon  principle,  and  not  upon  statute,  aad  re- 
fer also  to  the  following  authorities:  White 
Water  Valley  Canal  Co.  v.  Vallette,  21  How. 
414,  16  U  Ed.  154;  27  Am.  &  Eng.  £nc.  Law 
(1st  Ed.)  1029;  Morris  Canal  &  Banking  Co 
V.  Fisher,  0  N.  J.  Eq.  698.  64  Am.  Dec.  423: 
Memphis  &  L.  R.  R.  Co.  v.  Dow,  120  U.  S. 
287,  7  Sup.  Ct  482,  30  U  Ed.  595;  Ayer  v. 
TUden,  15  Gray  (Mass.)  182,  183, '77  Am. 
Dec.  855;  City  of  Memphis  v.  Brown,  11  Am. 
Jj.  T.  424;  6  West.  Jur.  495;  Memphis  v. 
Bethel  (Tenn.)  17  S.  W.  191;  City  of  Austin 
V.  Nalle,  85  Tex.  620,  550,  22  S.  W.  668. 
960;  Traders'  Nat  Bank  v.  Lawrence,  96 
N.  a  298,  3  S.  B.  363;  White  v.  Railroad 
Co.,  21  How.  575, 16  L.  EkL  221.  If  there  was 
no  express  contract,  [the  Georgia  Companyl 
was  virtually  compelled  to  make  large  ad- 
ditional advancements  In  order  to  complete 
the  road,  amounting  at  the  beginning  to  be- 
tween $70,000  and  $80,000,  and  did  advance, 
to  keep  up  the  road  and  to  keep  up  Its  cred- 
it, sometimes  during  long  periods  of  depres- 
sion, all  told,  over  $365,000,  for  which  It  has 
nothing  to  show,  except  an  open  account  of 
very  doubtful  valuer  In  addition  to  the  amount 
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originally  paid  for  stock  and  bond&  In  view 
of  tblfl^  it  can  hardly  be  said  that  the  di- 
rectors act»d  unwisely,  or  to  the  real  injury 
of  any  one  interested  in  the  road,  either  as  a 
stockholder  or  hondholder.  I  do  not  think 
there  is  any  reason  why  the  transaction 
should  now  he  set  aside.  It  might  almost 
with  propriety  be  said  that  the  Georgia  Rail- 
road Company  practically  occupied  the  posi- 
tion of  a  construction  company  in  acquiring 
these  bonds.  (23)  I  fipd  specially  that  as  to 
the  Georgia,  Jefferson  &  Southern  Railroad 
Company,  the  only  party  in  this  case  setting 
up  usury  in  the  aforesaid  transaction,  that 
the  $161,000  par  value  of  bonds,  together 
with  the  2,600  shares  of  the  common  stock 
of  said  comi>any,  was  sold  by  said  company 
to  the  lessees  of  the  Georgia  Railroad  Com- 
pany on  March  81,  1883,  for  $145,350,  in  a 
lumping  trade;  the  company  having  so  al- 
leged in  its  answer  In  this  case,  filed  April 
1,  1897.  •  •  •  (24)  That  the  amount  of 
capital  Btodsi  of  the  Georgia,  Jefferson  & 
Southern  Railroad  €k>mpany,  as  authorized 
by  its  charter,  to  wit,  $250,000,  was  never 
fully  subscribed  for,  nor  scrip  issued  there- 
for, until  pursuant  to  the  contract  of  March 
31,  1883,  with  the  Georgia  Railroad  Com- 
pany, when  all  unpaid  subscriptions  to  the 
capital  stock  already  subscribed  for,  and  all 
subscriptions  thereafter  obtained  to  the  cap- 
ital stock,  were  agreed  to  be  turned  over  to 
the  lessees  of  the  C^rgia  Raihroad  &  Bank- 
ing Company,  to  be  used  in  the  construction 
of  the  road." 

To  tiie  auditor's  final  report  the  city  of 
Gainesville  excepted  on  the  ground  that  the 
purchase  of  the  $161,350  of  the  first  mort- 
gage bonds  of  the  Gainesville  Company  was 
usurious.  After  argument,  and  after  the 
court  had  announced  that  it  would  hold  that 
the  transaction  was  usurious,  but  before  the 
decree  was  signed,  the  city  of  Gainesville 
dismissed  its  exception.  Weed  and  the  other 
holders  of  unindorsed  bonds  amounting  to 
$83,000  also  filed  exceptions  to  the  auditor's 
report,  but,  while  attacking  the  iegality  of 
the  contract  between  the  Gainesville  Com- 
pany and  the  Georgia  CJompany,  did  not  ex- 
cept to  so  much  of  the  auditor's  report  as 
held  that  the  contract  by  which  the  stock 
and  bonds  had  been  conveyed  to  the  Georgia 
Company  was  free  from  usury,  though  they 
did  object  to  the  court  allowing  the  city  of 
Gainesville  to  dismiss  its  exceptions  to  the 
finding  that  the  sale  of  the  bonds  was^  free 
from  usury.  By  final  decree  the  court  or- 
dered the  sale  of  the  property,  fixing  $3,000 
a  mile  as  the  upset  price.  The  only  parties 
plaintiff  in  error  are  the  holders  of  the  $83,- 
000  unindorsed  bonds,  who  assign  error  on 
the  decree  as  a  whole,  and  on  the  failure  lof 
the  judge  to  sustain  their  exceptions  to  find- 
ings of  fact  and  rulings  of  law  made  by  the 
auditor. 

Frank  H.  Miller  and  W.  A.  Charters,  for 
plaintiffs  In  error.  Jas.  B.  &  Bryan  Gum- 
ming, W.  I.  Pike,  H.  H.  Dean,  E.  T.  Brown, 


A.  S.  Brwln,  W.  K.  Miller,  W.  H.  Barrett,  B, 
Phinizy,  and  EL  A.  Alexander,  for  defend- 
ants in  error. 

LAMAR,  J.  The  Gainesville,  Jefferson  & 
Southern  Railroad  Company  was  authorized 
to  Issue  $250,000  of  stock  and  $246,000  of 
first  mortgage  bonds.  It  obtained  subscrip- 
tions for  $120,000  stock,  and  sold  $83,500  of 
bonds.  With  the  proceeds  it  constructed 
about  one-half  of  its  road.  Its  funds  being 
then  exhausted,  and  it  being  unable  to  sell 
the  remaining  bonds,  or  to  secure  subscrip- 
tions to  the  balance  of  the  capital  stock,  its 
officers  were  advised  to  interest  the  lessees 
of  the  Gieorgia  Railroad  in  the  completion 
of  the  work.  After  many  negotiations  a  con- 
tract was  made^  March  81, 1883,  by  which.  In 
consideration  of  $145,850,  to  be  paid  in  in- 
stallments, it  sold  to  the  Georgia  Railroad 
(Company  $130,000  of  the  Ckdnesville  Ck>m- 
pany*B  capital  stock,  ''fully  paid  up^"  and 
$161,500  first  mortgage  bonds,  to  be  left  with 
a  depositary  until  performance  of  the  under- 
takings by  the  Georgia  Railroad  Company; 
but  bonds  tio  be  delivered  at  the  rate  of  $1,- 
000  of  bonds  for  $900  cash  paid,  **the  pay- 
ments to  be  applied  first  in  payment  in  full 
of  the  stock  and  the  overplus  to  be  in  full 
for  the  bonds."  On  the  $161,5(10  bonds  thus 
acquhred  the  Georgia  Railroad  placed  an  in- 
dorsement guarantying  the  payment  of  the 
principal  and  interest  Thus  indorsed  they 
were  sold  in  open  market  By  virtue  of  the 
ownership  of  $130,(XX)  of  capital  stock,  the 
Georgia  Railroad  Company  elected  the  offi- 
cers of  the  Gainesville  Company,  and  pro- 
ceeded to  build  the  road,  advancing  $107,000^ 
in  addition  to  the  purchase  price,  under  the 
contract  of  March  31,  1883.  During  the  15 
years  of  its  management  the  Georgia  Com- 
pany made  advances  aggregating  $365,000, 
much  of  which  went  to  pay  the  coupons  on 
the  mortgage  bonds.  Default  was  made  in 
1897.  There  were  two  bills— one  by  a  bond- 
holder and  one  by  the  trustees—to  foreclose 
the  first  mortgage  on  the  Gainesville  Road; 
another  to  foreclose  the  second  mortgage;  and 
still  another  to  forecldse  a  mortgage  of  the 
Walton  Road,  which  had  been  merged  with 
the  Gainesville  (company.  These  four  cases 
were  consolidated.  There  were  interven- 
tions by  a  stockholder  and  by  the  holders  of 
$83,500  unindorsed  bonds,  contending  that 
the  purchase  of  the  majority  of  the  Gaines- 
ville stock  by  the  Georgia  Company  was 
ultra  vires  and  In  restraint  of  trade;  attack- 
ing the  contract  of  March  31,  1883;  and 
claiming  that  the  present  owners  of  the 
$161,500  bonds  sold  thereunder  to  the  Georgia 
Ck>mpany  at  less  than  par  were  not  entitled 
to  share  equally  in  the  proceeds  of  the  sale 
of  the  mortgaged  property.  The  Georgia 
Company  was  made  a  defendant  and  there 
were  prayers  that  it  should  account  for  its 
management  of  the  Gainesville  Company,  for 
all  profits  made  by  it  on  a  resale  of  the 
bonds  bought  at  10  and  resold  at  105,  and 
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for  general  reHef.  The  Oeorgia  Ckmipany 
answered,  and  filed  a  counterclaim  (or  ^65,- 
000  against  the  Gainesville  Ck>mpan7.  There 
was  an  immense  mass  of  eyidence,  a  report 
by  the  auditor,  a  recommittal,  another  report, 
and  many  exceptions.  This  resulted  in  a 
record  exceedingly  voluminous.  The  court 
overruled  all  the  exceptions  to  the  auditor*8 
report,  and  decreed  that  the  road  be  sold, 
and  that  all  the  bonds  should  share  equally 
in  the  proceeds.  The  holders  of  the  $83,500 
of  unindorsed  bonds  filed  a  bill  of  exceptions 
to  this  court  The  assignments  of  error  may 
be  so  grouped  as  to  somewhat  shorten  what 
would  otherwise  be  an  exceedingly  lengthy 
opinion.  All  tbose  in  reference  to  the  al- 
lowance  for  fees  for  the  receiver  and  attor- 
neys were  abandoned.  Those  relating  to  ex- 
ceptions to  the  auditor's  findings  of  fact  are 
sufilciently  dealt  with  in  the  head  notes. 
Giv.  Code  189o,S§  4594,  4605,  4596,  5876. 

The  construction  of  the  Gainesville  Ball* 
road  did  not  lessen  or -increase  competition, 
but  created  competition  where  none  previ- 
ously existed.  But  if  the  geographical  sit- 
uation or  character  of  business  transacted 
had  made  the  Georgia  and  the  Gainesville 
competing  roads,  the  state,  the  stockholders 
or  the  parties  alone  could  have  attacked  the 
contract  of  March  31,  1883,  as  being  ultra 
vires,  or  in  restraint  of  trade.  Bondholders 
are  not  authorized  to  act  as  guardians  for 
the  public  or  the  parties,  in  having  such  a 
contract  set  aside  or  declared  to  have  been 
illegal— certainly  not  in  a  case  where  the 
bondholder  prays  that  the  subscriber  to  the 
stock  umder  such  contract  be  held  liable 
for  the  unpaid  subscription.  Oiv.  Code  1895, 
S§  5800,  3668.  The  trustees  under  the  mort- 
gage represent  all  of  the  bondholders.  And 
where  bondholders  are  allowed  tQ  intervene 
pro  inter  esse  suo,  the  death  of  one  of  a  class 
will  not  cause  the  suit  to  abate,  nor  will  it 
be  necessary  to  have  the  representative  bond- 
holder made  a  party;  her  interest  being  rep- 
resented by  the  trustee  and  the  other  bond- 
holders making  the  same  contention  as  that 
on  which  she  relied.  The  fact  that  the  trustee 
represented  all  bondholders  also  makes  it 
unnecessary  for  the  bonds  to  be  proved  be- 
fore final  decree  of  foreclosure.  Here  all  the 
pleadings  admitted  that  the  entire  issue  of 
bonds  had  been  sold,  and,  if  any  question  as 
to  ownership  is  raised,  the  court  can  frame 
an  order  to  have  the  same  determined  by 
reference  to  a  master,  and  by  proper  provi- 
sion in  the  order  of  distribution.  Oiv.  Code 
1895,  §§  4842,  4853,  4856. 

The  holders  of  the  $83,500  unindorsed 
bonds  insist  that,  on  the  doctrine  of  two 
funds,  those  holding  the  $161,500  of  bonds,  in- 
dorsed by  the  Georgia  Company,  and  the  in- 
dorsement secured  by  the  pledge  of  Atlanta 
&  West  Point  B^ock,  should  be  required  to  ex- 
haust this  source  of  payment  before  being  al- 
lowed to  participate  in  the  proceeds  of  the 
sale  of  the  mortgaged  property.  But  the  in- 
dorsement was  not  a  lien,  and  was  not  equal- 


ly accessibla  The  Indorsement  was  not  a 
liability,  and  the  collatnal  was  not  the  prop- 
erty, of  a  common  debtor.  In  no  sense  does 
the  case  oome  within  the  provisions  of  Civ. 
Code  1895,  f  2691,  that  ''a  creditor  having  a 
lien  on  two  funds  of  the  debtor,  equally  ac- 
cessible to  him,  will  be  comi>elled  to  pursue 
the  one  on  which  other  creditors  have  no 
lien.'*  The  main  contentions  relate  to  tbe  at- 
tack on  the  contract  of  March  31, 1883,  which 
recited  that  the  Gainesville  Company  sold  to 
the  Georgia  Company  $161,500  of  b<md8,  and 
$130,000  of  fully  paid  up  stock  for  $145,350, 
payable  in  installments;  the  stock  and  bonds 
to  be  deposited  in  escrow,  and  the  Georgia 
Company  to  rec^ve  $1,000  in  bonds  toe  every 
$900  in  cash  paid,  but  the  installments  to  be 
applied  first  to  the  payment  of  fully  paid  up 
stock,  and  the  balance  to  be  in  full  payment 
for  the  bonds.  There  was  no  objection  to  the 
introduction  of  parol  evidence  seeking  to 
show  that  the  paper  did  not  set  forth  the  real 
consideration;  and  the  holders  of  the  unin- 
dorsed bonds,  amounting  to  $83,500,  insisted 
(a)  that  this  was  a  sale  of  bonds  at  90»  with 
the  stock  as  a  bonus,  and  that  therefore  the 
Georgia  Ballroad  Company  was  liable  as  for 
an  impald  subscription  of  $130,000;  (b)  the 
dty  of  Gainesville,  an  intervening  stockhold- 
er, insisted  that  It  was  a  sale  of  stock  at  par, 
and  of  bonds  at  10  cents  on  the  dollar,  in 
consequence  of  which  the  bonds  were  infect- 
ed with  usury;  (c)  the  Gainesville  Company, 
in  its  original  answer,  contended  that  the 
stock  and  bonds  had  been  sold  in  a  ^'lumping 
trade";  and  the  Georgia  Ballroad,  uniting  in 
this  line  of  defense,  also  insisted  (d)  that  the 
sale  was  made  to  it  as  a  construction  compa- 
ny on  the  further  agreement  that  It  was  to 
advance  what  other  sum  might  be  needed  to 
complete  the  road;  that  it  had  actually  ad- 
vanced $107,000  additional,  besides  comply- 
ing with  its  agreement  to  reduce  freight 
rates.  The  uncontradicted  evidence  may 
probably  have  been  sufiicient  to  base  a  find- 
ing on  this  last  theory.  But  the  auditor 
found  that  it  was  a  sale  of  stock  at  par,  and 
of  $161,500  of  bonds  at  10  cents  on  the  dol- 
lar. For  the  reasons  set  out  in  his  report^  he 
held  that  this^  transaction  was  not  usurious^ 
because  the  law  applicable  to  loans  of  ordi- 
nary paper  did  not  apply  to  a  sale  of  corpo- 
rate bonds.  The  city  of  Gainesville  excepted 
to  this  ruling,  and,  over  the  objections  of  the 
intervening  bondholders,  withdrew  the  ex- 
ceptions before  the  decree.  As  to  which  we 
hold  that  where  there  are  various  and  inde- 
pendent parties  to  the  litigation,  and  one 
files  exceptions,  the  others  have  no  vested  in- 
terest therein;  that  the  exception  may  be 
withdrawn,  and  .other  parties  to  the  record 
cannot  complain  of  the  dismissal,  or  use  the 
original  exceptions  as  a  basis  for  the  assign- 
ment of  error  here.  Civ.  Code  1895,  H  iS^ 
4903.  The  case  might  be  different  if  the  tru»> 
tees  or  oth»  representatives  of  parties  who 
had  intervened  had  filed  an  exception,  and 
his  beneficiaries  had  relied  thereon,  and  fail- 
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ed  on  that  aeoonnt  to  make  an  Independent 
exception.  But  here  tiiere  waa  no  aach  rela- 
tion between  the  intervening  bondholdi^ra 
and  those  who  originally  complained  of  the 
aaditor'8  finding  on  the  subject  of  nanry. 

It  is  not  necessary  to  elaborate  the  propo- 
sition that  if  the  contract  of  Harch  81.  1883, 
should  be  construed  as  a  sale  of  bonds  at  90, 
and  the  stock  as  a  bonus,  th^re  was  no  usury. 
If  so,  then  nothing  which  thereafter  occurred 
rendered  invalid  that  which  was  valid  in  its 
inception.  If  the  Georgia  Railroad  improper- 
ly included  the  $107,000  advanced  by  it  as  a 
constructioi\  company,  as  an  item  in  the  set- 
off, or  if  it  took  second  mortgage  bonds  for  a 
part  thereof,  this  ipight  affect  that  company's 
right  under  the  second  mortgage,  and  it 
might  reduce  the  amount  of  the  Judgment  to 
which  it  was  entitled  on  the  set-off;  but  it 
could  not  be  effective  to  invalidate  bonds 
now  in  the  hands  of  innocent  third  persons. 

If  the  contract  was  a  sale  of  bonds  at  90, 
and  the  stock  was  a  bonus,  the  liability  of  the 
unpaid  subscription  was  barred  in  six  years. 
Georgia  Manufacturing  Ck>.  v.  Amis,  53  Ga. 
228w  But  whether  barred  or  not  would  be  im- 
material to  the  plaintiffs  in  error  because  a 
liability  for  $330,000  would  not  exhaust,  but 
only  reduce,  the  Judgment  for  set-off  of  $865, 
000.  Or,  if  the  Georgia  Company  was  Uablc 
on  its  stock  subscription  of  $130,000,  for  the 
profit  made  on  the  resale  of  the  bonds;  for 
the  $75,000  secured  by  the  second  mortgage 
for  waste  and  mismanagement,  or  other  act 
done  by  it  as  a  majority  stockholder;  and  if 
it  be  conceded  that  such  claims  are  not  bar- 
red, and  if  the  intervening  bondholders,  as 
creditors,  had  the  right  to  enforce  such  cause 
of  action,  and  if  the  pleadings  warranted  a 
judgment  on  any  or  all  of  these  claims— yet 
it  appears  that  the  Georgia  Company  has  a 
claim  for  $366,000  cash  advanced  to  the 
Gainesville  Company,  much  of  which  went 
to  pay  the  coupons,  including  those  held  by 
the  complaining  interveners.  And  unless  the 
claims  against  the  Georgia  Company  exceed- 
ed the  amount  of  the  set-off,  the  plaintiffs  in 
error  have  no  cause  to  complain,  since  they 
must  be  paid  in  full  on  their  first  lien  be- 
fore the  Georgia  Company  can  get  anything 
on  the  Judgment  for  $365,000. 

The  auditor,  however,  did  not  predicate  his 
finding  that  there  was  no  usury  upon  the 
Idea  that  the  Georgia  Company,  as  a  con- 
struction company,  had  advanced  a  sum  suffi- 
cient to  remove  any  taint  of  usury,  nor  did 
be  sustain  the  contention  of  the  plaintiff  in 
error  that  the  bonds  had  been  sold  at  90,  with 
the  stock  as  a  bonus;  but  he  put  his  decision 
squarely  on  the  proposition  that  a  corporation 
may  lawfully  sell  its  bonds  at  a  discount 
greater  than  8  per  cent  If  this  question  was 
one  between  the  Georgia  Company  and  the 
Gaines\il]e  Company,  the  original  parties  to 
tlie  transaction,  we  would  be  called  upon  to 
determine  the  point.  But  these  bonds  are  in 
the  hands  of  innocent  third  persons,  who  pur- 
cbased  the  same  at  106  from  the  Georgia 


Railroad  Company,  and  the  contest  la  be* 
tween  bondholdera  over  the  proceeds  of  the 
road.  The  majority  of  the  court  are  of  the 
opinion  that  the  question  of  usury  and  the 
effect  thereof  la  not  presented  by  any  of  the 
assignments  of  the  plaintiff  in  error.  The 
writer  is  of  the  opinion  that  it  is  presented, 
because  of  the  assignment  on  the  court's  rul- 
ing that  all  of  the  bonds  should  share  equally, 
and  yet  the  result  would  not  be  changed. 
And  speaking  for  myself,  and  not  for  the 
court,  whether  there  was  usury  or  no  usury 
in  the  original  sale  of  the  bonds,  subsequent 
bona  fide  holders  before  the  bonds  were  due, 
and  without  notice  of  any  usury,  are  all  enti- 
tled to  share  alike  out  of  the  property  mort- 
gaged to  secure  the  entire  issue.  All  of  the 
decisions  in  this  state  apparently  to  the  con- 
trary are  predicated  upon  Bailey  t.  Lumpkin, 
1  Ga.  407.  But  that  case  is  in  perfect  har- 
mony with  the  uniform  current  of  authori- 
ties, being  put,  as  it  was,  upon  the  express 
language  of  the  act  of  1829  (Cobb's  Dig.  393), 
which  declared  that  any  note  or  bond  infect- 
ed with  usury  was  void  both  as  to  the  usury 
and  legal  interest  The  bona  fide  holder  of  a 
negotiable  Instrument  is  protected  from  the 
defense  of  usury,  since  the  present  statute 
not  only  does  not  make  such  contract  void, 
but  section  3694  requires  both  an  "Illegal  and 
immoral  consideration"  in  order  to  affect 
such  paper  in  the  hands  of  an  innocent  pur- 
chaser. Contracts  to  pay  usury  are  unlawful, 
but  only  as  to  the  usurious  interest,  but  mere 
illegality  in  the  consideration  is  not  sufficient 
to  defeat  the  right  of  an  innocent  holder.  In 
Rhodes  v.  Beall,  73  Ga.  641,  the  common-law 
authorities  were  recognlssed;  but  the  court 
there,  in  considering  a  contract  which  by  act 
of  Congress  was  even  declared  void,  said: 
•*The  statute  which  makes  such  contract  il- 
legal and  void  must  also  make  the  same  a 
crime,  or  the  act  itself  must  be  Immoral  and 
contra  bonos  mOTes,  to  affect  the  bona  fide 
holder  of  negotiable  paper."  "A  contract 
may  be  Illegal  without  being  Immoral  but 
the  consideration  to  make  the  defense  avail-' 
able  must  be  both  immoral  and  illegal."  Per- 
kins V.  Rowland,  69  Ga.  664. 

Many  courts.  In  constralng  the  statuto  of 
usury,  have  recognized  that,  if  the  instru- 
ment thus  infected  is  declared  to  be  void,  it 
obtains  no  validity  by  being  transferred  to 
an  innocent  third  person.  If  the  contract  is 
merely  declared  to  be  unlawful  or  illegal,  and 
the  act  Is  not  made  a  crime,  then  an  Innocent 
purchaser  takes  the  same  free  from  the  de- 
fense of  usury.  Thus  Judge  Story,  in  Fleck- 
ner  v.  United  States  Bank,  8  Wheat.  338,  5 
L.  Ed.  631,  says:  **The  statutes  of  usury 
of  the  states,  as  well  as  of  England,  contain 
an  express  provision  that  usurious  contracts 
shall  be  utterly  void;  and,  without  such  an 
enactment,  the  contract  would  be  valid,  at 
least  in  respect  to  persons  who  are  strangers 
to  the  usury."  And  in  Converse  v.  Foster,  32 
Vt  828,  cited  and  followed  in  the  carefully 
considered  case  of  Lynchburg  National  Bank 
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V.  Scott  01  Va.  ese,  22  S.  E.  489,  29  L.  B.  A. 
827,  50  Am.  St  Rep.  860,  it  was  held  that 
"the  Bogllsh  statute  against  nsary  «  «  • 
not  only  imposes  a  penalty  for  such  illegal 
act;  but  expressly  declares  that  all  notes^ 
bonds  and  other  securities  given  for  such  ille- 
gal consideration  shall  be  utterly  void.  All 
the  cases  •  •  •  turn  upon  this  yery  dis- 
tinction and  difference  between  the  statutes. 
In  those  cases  in  which  the  Legislature  has 
declared  that  the  ill^ality  of  the  contract  or 
consideration  shall  make  the  security  yoid, 
the  defendant  may  insist  on  such  illegality, 
though  the  plaintiff  took  the  same  bona  fide 
and  gave  a  valuable  consideration  for  it. 
But  unless  it  has  been  so  expressly  declared 
by  the  Legislature,  illegality  of  consideration 
would  be  no  defense  to  an  action  at  the 
suit  of  a  bona  fide  holder  for  value  without 
notice  of  the  illegality."  See,  to  same  effect, 
Webb  on  Usury,  i  150,  and  authorities  cited. 
The  law  is  opposed  to  usury,  but  it  favors 
bona  fide  holders  of  negotiable  paper.  In 
protecting  such  innocent  holders,  it  is  not 
considering  solely  the  rights  of  the  respective 
parties  to  the  litigation,  but  serving  public 
policy,  to  protect  the  innocent  purchaser,  on 
the  one  hand,  and,  on  the  other,  to  enable 
owners  of  a  valid  paper  to  sell  the  same 
without  the  delay  which  would  be  inevitable 
if  the  purchaser  in  each  Instance  was  requir- 
ed to  make  an  investigation  of  the  consid- 
eration on  whi(±  the  negotiable  instrument 
issued.  If  there  is  no  consideration  what- 
ever, and  the  paper  thereafter  comes  into  the 
hands  of  an  innocent  purchaser,  he  would  be 
entitled  to  recover  the  face  value.  Why, 
then,  should  it  be  that  he  would  be  liable  if 
he  received  nothing,  and  not  liable  when  he 
received  something,  unless  that  something 
was  both  illegal  and  immoral,  and  therefore 
by  statute  unenforceable?  Bonds  like  these 
are  now  universally  held  to  be  negotiable, 
and  pass  by  delivery.  As  In  the  present  in- 
stance, they  may  be  sold  by  the  company  to 
one  purchaser  at  one  price,  and  to  another 
at  another  price.  Or,  as  appears  here,  they 
may  be  held  in  this  country  and  in  Europe. 
To  require  each  separate  purchaser,  at  the 
point  of  issue,  or  at  a  distance,  to  make  an 
index)endent  investigation  as  to  the  consid- 
eration for  which  each  separate  bond  was 
originally  put  upon  the  market,  would  be 
to  establish  a  rule  which.  If  it  did  not  abso- 
lutely prevent  the  sale  of  such  security,  would 
disastrously  affect  a  borrower's  right  to  use 
his  credit  A  subsequent  purchaser  would 
have  to  make  the  investigation  where  the 
bonds  were  issued  at  par,  as  well  as  when 
they  were  sold  at  a  usurious  rate.  The  in- 
nocent borrower  would  thus  suffer  with  the 
guilty.  Consequently,  and  in  pursuance  of 
an  imperative  public  policy,  many  states 
whose  statutes  would  admit  of  such  a' de- 
fense against  ordinary  negotiable  paper  have 
enacted  provisions  preventing  corporations 
from  setting  up  the  defense  of  usury  when 
sued  on  corporate  bonds.    Others  have  de- 


clared by  statute  that  the  plea  of  usury 
should  not  be  available  against  a  bona  fide 
holder  of  negotiable  paper.  Oth^  courts, 
without  statute,  have  declared  that  this  de- 
fense was  not  available  in  a  suit  <»i  bonds. 
Others  (Junction  B.  R.  v.  Bank  of  Ashland, 

12  Wall.  226^  20  L.  fikL  385)  have  preserved 
this  policy  by  holding  that  a  sale  of  bonds 
was  not  a  loan.  Contra,  Schermerhom  v. 
Talman,  14  N.  Y.  03.  And  our  statute  (Civ. 
Code  1896,  t  3604)  has  prevented  such  def  ^ise 
against  bona  fide  purchasers  by  declaring;  that 
illegality  of  consideration  shall  not  prejudice 
a  bona  fide  holder  of  negotiable  instruments 
unless  the  consideration  is  both  illegal  and 
immoral. 

Cited  by  plaintiffs  in  error:  Purchase  of 
stock  ultra  vires:  Central  R.  Ck>.  v.  Collins, 
40  6a.  582;  Nashville  R.  Co.  v.  Oimmon- 
wealth  of  Kentucky,  161  U.  S.  677. 16  Sup.  Ct 
714,  40  L.  Ed.  849;  Thomas  v.  West  Jersey 
R.  Co.,  101  U.  S.  71,  25  L.  Ba.  950;  Oregon 
Ry.  Co.  V.  Oregonlan  R.  Co.,  130  U.  S-  1, 
9  Sup.  Ct  400,  32  L.  Ed.  837;  Pennsylvania 
R.  Co.  V.  St  Louis,  A.  &  T.  H.  R.  Co.,  118  V. 
S.  290,  6  Sup.  Ct  10^  30  L.  Ed.  83;  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co., 
139  U.  S.  24,  11  Sup.  Ct  478^  35  U  Ed.  55. 
Right  of  bondholders  to  sue:  Cook,  (3oip.  §| 
735,  816;  Fouche  v.  Merchants*  Nat  Bank, 
110  Ga.  839,  36  S.  E.  256;  2  Elliott  RaUroads, 
tt  378,  379;   Lloyd  v.  Preston,  146  U.  &  631, 

13  Sup.  Ct  131,  36  L.  Ed.  1111;  Pool  v.  Cal- 
laham,  88  6a.  471,  14  S.  E.  867.  Competi- 
tion: Thomas  v.  R.  0>.,  101  U.  S.  71,  82,  25 
L.  Ed-  950;  Branch  v.  Jesup,  106  U.  S.  468^ 
478,  1  Sup.  Ct  495,  27  L.  Ed.  279;  Penn- 
sylvania R.  Co.  V.  Pullman  Palace  Car  Co., 
139  U.  S.  24,  48,  11  Sup.  Ct  478,  35  U 
Ed.  55;  CJiv.  Code  1895,  8  2983;  Conley  t. 
State,  85  Ga.  348,  11  S.  B.  659;  Importers' 
Bank  v.  McGhees,  88  Ga.  702,  16  S.  B.  27; 
Gilmartin  v.  Middle  (Jeorgia  R.  Co.,  101 
Ga.  570,  29  S.  E.  189;  Wilkinson  t.  Bertock 
CJo.,  Ill  Ga.  187,  36  S.  E.  623.  Two  funds: 
Civ.  Code  1895,  8  2983;  Conley  v.  State,  85 
Ga.  348,  11  S.  E.  659;  Importers'  Bank  v. 
McGhees,  88  Ga.  702,  16  S.  B.  27;  Gilmartin 
V.  Middle  Georgia  R.  Co.,  101  Ga.  570,  29  S. 
B.  180;  Wilkinson  v.  Bertock,  111  Ga.  187, 
36  S.  E.  623;  National  Bank  v.  Exchange 
Bank,  110  Ga.  697,  36  S.  E.  265;  Pacific 
R.  Co.  V.  Ketchum,  101  U.  &  292,  25  K  Ed. 
932. 

Cited  by  defendant  in  error:  Bmbairassed 
corporation  may  sell  stock  at  less  than  par: 
CJook,  Stock  &  Stockholders  (3d  Ed.)  p.  58; 
Van  CJott  V.  Van  Brunt,  82  N.  Y.  535;  Clark 
V.  Bever,  139  U.  S.  96,  11  Sup.  Ct  468^  35  I* 
Ed.  88;  Colt  v.  Gold  Co.,  119  U.  S.  343,  7  Sup. 
Ct  231,  30  L.  Ed.  420;  Handley  v.  Stnts,  139 
U.  S.  417,  11  Sup.-  Ct  530,  36  L.  Ed.  227: 
Morrow  v.  Nashville  Co.,  87  Tenn.  262,  10  S. 
W.  495,  8  L.  R.  A.  37,  10  Am.  St  Rep.  658; 
Railroad  Co.  v.  Dow,  120  U.  S.  287,  7  Sup.  Ct 
482,  30  L.  Bd.  595;  Stein  v.  Howard,  65  CaL 
616,  4  Pac.  662.  Two  funds:  Civ.  Code  1895, 
t  2691;   Carter  v.  Neal,  24  Qa.  846^  71  Am. 
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Dec.  117;  Vance  t.  Roberta,  86  Ga.  457,  12 
S.  B.  663. 

Judgment  afflrmed.    All  the  JosticeB  coo- 
curring;  ezc^t  SIMMONS,  0.  J^  absent 


(119  Oa.  662) 

HILTON  A  DODGE  LUMBER  CO.  t.  IN- 
GRAM. 
(Supreme  Gout  of  Georgia*     March  4,  1904.) 

INJURY  TO  EMPLOYE— FELLOW  SERVANT— SE- 
LECTION BY  AGENT— PRESUMPTIONS. 

1.  When  the  master  performs  the  duty  im- 
posed by  law  of  employing  competent  servants, 
and  a  fellow  serrant  of  the  plaintiff,  without 
the  master's  knowledge  or  authority,  selects 
from  the  competent  servants  thus  employed  one 
who  is  unsuited  for  the  special  task  created  by 
an  emergency,  and  transfers  him  from  work 
he  can  do  to  work  he  cannot  do,  the  act  of  thus 
assigning  him  is  not  the  act  of  the  master,  but 
that  of  a  fellow  servant 

2.  The  doty  of  selection  need  not  always  be 
performed  by  the  master  himself.  In  the  na- 
ture of  things,  in  the  case  of  corporations,  such 
selection  must  be  by  agents. 

3.  If  the  one  to  whom  this  duty  has  been 
committed  is  negligent,  it  is  treated  as  the 
negligence  of  the  master. 

i.  If  the  agent  making  the  selection  was  dili- 
gent, it  is  to  be  treated  as  the  diligence  of  the 
master. 

5.  If  the  record  is  silent  aa  to  whether  the 
«    agent   making   the   selection    and   transferring 

the  servant  from  one  department  to  another 
was  negligent  or  diligent  then  the  record  is  to 
be  treated  as  likewise  silent  as  to  the  master's 
conduct  in  transferring  him  from  one  task  to 
another. 

6.  There  ia  no  presumption  in  such  a  case 
against  the  master,  nor  does  any.  arise  from  the 
mere  happening  of  a  subsequent  injury. 

7.  It  must  appear  that  the  master,  or  the  per- 
son authorized  to  make  the  assignment,  knew 
or  was  negligent  in  failing  to  learn  of  the  unfit- 
ness of  the  servant  to  perform  the  new  duties 
to  which  he  was  assigned  to  meet  an  emergen- 
cy. 

8.  A  fellow  servant,  without  the  master's 
knowledge,  cannot,  by  an  assumption  of  au- 
thority, convert  himself  into  a  vice  principal 
or  alter  ego  of  the  master. 

9.  If  the  person  making  the  assignment  to 
the  new  duty  was  not  authorized  to  employ  or 
discharge,  and  made  such  assignment  without 
the  master's  knowledge  or  consent  and  if  he 
was  a  co-employ6  with  the  injured  plaintiff, 
then  the  case  falls  within  the  doctrine  of  fellow 
servants. 

10.  But  if  the  person  making  such  assignment 
to  the  new  duty  was  authorized  to  employ  and 
discharge,  and  to  make  such  assignment  to 
meet  the  emergency,  and  if  he  knew  of  the  in- 
competency of  the  servant  to  perform  the  new 
task,  his  negligence  would  be  treated  as  the 
negligence  of  the  master.  And  if  the  other 
facts  entitling  the  plaintiff  to  recover  are  ee- 
tablished  to  the  satisfaction  of  the  jury,  they 
would  be  authorized  to  find  in  his  favor. 

11.  Where  the  defendant  denied  liability,  and 
offered  evidence  to  show  that  the  injury  was  the 
result  of  an  accident,  the  defendant  was  enti- 
tled to  a  charge  adjusted  to  this  theory,  even 
without  a  special  request  therefor. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Glynn  County; 
T.  A.  Parker,  Judge. 

Action  by  W.  H.  Ingram  against  the  Hil- 
ton &  Dodge  Lumber  Company.     Judgment 
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for  plaintiff,  and  defendant  brings  error.    Re- 
Tersed. 

Lumber,  as  sawed,  was  trucked  along  an 
elevated  platform  or  "brow,"  and  thence  low- 
ered to  a  pile  on  the  ground.  Dudley  was 
inspector  on  the  brow.  The  regular  truck- 
man was  absent  There  is  a  conflict  in  the 
evlden(;e  as  to  who  selected  Anderson  to  act 
as  a  substitute.  Anderson  says  that  he  was 
directed  to  leave  his  work  on  the  ground  by 
Wiles,  the  general  superintendent  and  that 
at  the  time  he  objected,  saying  that  "he 
could  not  do  the  work,  and  had  never  done 
that  sort  before."  Dudley  says  that  he  ap- 
plied to  Wiles,  who  was  in  charge  of  the 
men  in  the  yard,  to  send  up  a  man  to  take 
the  absent  truckman's  place,  and  that  he 
sent  Anders(KL  There  is  no  evidence  that 
either  Dudley  or  Wiles  had  the  right  to 
employ  or  discharge,  or  that  they  had  the 
right  to  assign  employes  engaged  in  one  de- 
partment to  work  in  another;  and  there  is 
no  evidence  that  eith^  knew  that  Anderson 
was  inexperienced,  incompetent  or  unable  to 
truck  lumber  on  a  two-wheeled  truck,  and  no 
eyidence  that  the  master  knew  of  the  ab- 
sence of  the  regular  truckman,  or  that  Ander- 
son had  been  assigned  to  the  new  work. 
Wiles,  the  general  superiuteudeut,  was  dead 
at  the  time  of  the  first  trial.  There  was 
evidence  that  Ingram,  the  plaintiff,  had  orig- 
inally employed  Anderson  for  the  company 
when  Anderson  was  a  boy  of  about  14  years; 
that  afterwards  Ingram  had  promoted  Ander- 
son to  a  man's  work  and  pay;  that  Anderson 
had  been  with  the  company  for  3  or  4  years, 
engaged  at  different  classes  of  work,  and  had 
trucked  lumber  on  the  ground  with  a  four- 
wheeled  truck;  that  he  had  sometimes  work- 
ed on  the  brow,  but  not  with  a  two-wheeled 
truck;  that  during  the  morning  of  the  day 
of  the  injury  another  employ^  assisted  Ander- 
son with  the  two-wheeled  truck;  that  in  the 
afternoon,  while  Anderson  alone  was  push- 
ing the  lumber,  the  truck  **got  away  from 
him,"  and  a  stick  of  lumber  fell  through  a 
hole  on  the  edge  of  the  platform,  striking 
Ingram,  who  was  inspecting  lumber  under- 
neath. The  plaintiff  insists  that  the  com- 
pany was  negligent  in  allowing  Anderson,  an 
incompetent  and  inexperienced  boy,  to  en- 
gage in  the  work,  and  was  also  negligent  in 
allowing  the  hole  to  remain  in  the  platform. 
The  company  Insists  that  Anderson  was  com- 
petent to  perform  the  work,  which  required 
strength,  but  no  special  skill;  that  the  lum- 
ber fell  while  being  placed  sidewise  on  the 
pile  on  the  groimd;  that  it  did  not  fall 
through  the  hole;  and  that  the  injury  was 
occasioned  either  by  the  negligence  of  a  fel- 
low servant  of  the  plaintiff,  or  as  the  result 
of  an  accident  for  which  no  one  was  to 
blame.  Among  other  firrounds  of  the  motion 
for  a  new  trial,  it  was  alleged  that  the  court 
erred  in  failing  to  charge  on  the  theory  that 
the  plaintiff's  injuries  were  occasioned  by 
an  accident  and  in  charging  that  "whether 
Anderson  was  assigned  to  work  on  the  brow 
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by  the  general  saperlntendent,  or  the  In- 
spector, Dudley,  then  they  would  be  the  alter 
ego  of  the  defendant,  and  any  negligence  In 
this  respect,  If  any  be  shown,  would  be  at- 
tributable to  the  company."  The  plaintiff  in 
error  assigns  as  error  that  this  charge  was 
unauthorized  by  the  evidence,  and  was  in  di- 
rect conflict  with  the  further  charge  of  the 
court  that  the  inspector,  Dudley,  the  tmck- 
man,  Anderson,  and  the  plaintiff  were  all 
fellow  servants,  and  that,  under  the  testi- 
mony, Dudley  was  under  the  Jurisdiction  and 
subject  to  the  control  of  the  superintendent* 
Wiles— not  an  alter  ego  of  the  defendant, 
but  a  fellow  servant  of  the  plaintiff. 

W.  B.  Kay  and  W.  O.  Brantiey,  for  plain- 
tiff In  error.  D.  W.  Krauss  mid  Toomer  A 
Reynold^  for  defendant  In  error. 

LAMAR,  J.  There  was  evidence  from 
which  the  Jury  could  have  found  that  An- 
derson was  transferred  from  the  work  on  the 
ground,  for  which  he  was  competent,  to  work 
with  a  two-wheeled  truck  on  the  elevated 
platform,  for  which  he  was  alleged  to  be  in- 
competent This  assignment  to  a  new  de- 
partment of  work  was  by  the  concurrent  ac- 
tion of  Wiles,  who  was  in  charge  of  the 
hands  In  the  yard,  and  Dudley,  who  was 
inspector  of  lumber  on  the  elevated  plat- 
form. All  three  were  fellow  servants  of  the 
plaintiff,  Ingram.  The  record  presents  the 
question  as  to  the  responsibility  of  the  mas- 
ter for  Injuries  Inflicted  by  Anderson  upon 
Ingram;  Anderson  being  competent  for  the 
work  for  which  he  was  selected,  and  alleg- 
ed to  be  incompetent  for  the  new  task  to 
which  he  had  been  assigned,  to  fill  a  vacan- 
cy caused  by  temporary  absence  of  the  regu- 
lar truckman.  The  master  is  bound  to  fur- 
nish safe  material  and  safe  appliances  with 
which,  and  competent  servants  by  whom,  his 
work  is  to  be  carried  on.  If,  however,  he 
complies  with  this  requirement  of  the  law, 
and  a  fellow  servant  of  the  plaintiff,  out  of 
proper  instrumentalities  and  agencies,  makes 
an  improper  selection,  the  employer  is  not 
liable  to  a  co-employd  injured  as  a  result 
thereof.  If  the  master  supplies  the  proper 
material,  and  the  plaintiff's  fellow  servant 
selects,  from  the  mass  of  good  lumber  sup- 
plied, a  piece  which  is  too  small,  or  puts  it 
together  so  unskillfully  as  to  construct  an 
unsafe  ladder,  staging,  or  scaffold,  in  conse- 
quence of  which  the  same  falls,  the  resulting 
injury  is  referable  to  the  negligence  of  the 
fellow  servant  In  making  an  unfit  selection, 
or  in  improperly  putting  togeth^  the  proper 
material  furnished.  By  parity  of  reasoning, 
when  the  master  performs  the  duty  imposed 
by  law  of  employing  competent  servants,  and 
a  fellow  servant  of  the  plaintiff,  without 
the  ma  steins  knowledge  or  authority,  selects, 
from  the  competent  servants  thus  empk>yed, 
one  who  Is  onsuited  for  the  special  task,  and 
transfers  him  from  work  he  can  do  to  work 
be  cannot  do,  the  act  of  thus  assigning  him 


is  not  the  negligence  of  the  master,  but  that 
of  a  fellow  servant  It  was  therefore  oror 
to  charge  that  whether  the  servant  alleged 
to  be  incompetent  was  assigned  to  the  task 
by  the  general  superintendent,  or  by  the  in- 
spector, in  either  case  they  would  be  the  com- 
pany's alter  ego,  and  negligence  by  either 
would  be  attributable  to  it  A  fellow  serv- 
ant, without  the  master's  knowledge,  cannot, 
by  an  assumption  of  authority,  convert  him- 
self Into  a  vice  principal  or  alter  ego. 

Treating  the  assignment  of  Anderson  to 
the  new  duty  as  the  equivalent  of  an  original 
employment  for  that  purpose,  the  result  is 
not  different  The  duty  of  selection  need  not 
always  be  performed  by  the  mast^  hlmselt 
In  the  nature  of  things^  in  the  case  of  cor- 
porations such  selection  must  be  by  agentsL 
If  the  one  to  whom  this  duty  has  been  com- 
mitted is  negligent,  it  is  treated  as  the  negli- 
gence of  the  master.  On  the  other  hand,  if 
the  agent  making  the  selection  was  diligent 
it  is  to  be  treated  as  the  diligence  of  tlie 
master.  If  the  record  is  silent  as  to  whether 
the  agent  making  the  selection  was  negligent 
or  diligent,  then  it  is  the  same  as  though  the 
record  were  silent  as  to  the  master's  conduct 
in  transferring  Anderson  from  one  task  to 
another.  There  is  no  presumption  in  sacb  a 
case  against  the  master,  nor  does  any  pre- 
sumption arise  from  the  happening  of  the 
injury;  but  it  must  appear  that  the  master, 
or  the  person  authorized  to  make  the  selec- 
tion, knew,  or  negligentiy  failed  to  learn,  of 
the  incompetency  of  the  person  selected.  Mc- 
Donald V.  Eagle  &  Pheniz  Co.,  68  Cki.  842. 
There  is  here  neither  evidence  nor  presomp- 
tion  that  Dudley  himself  was  incompetent 
or  that  he  knew,  (»r  was  negligent  in  failing 
to  know,  that  Anderson  was  unsuited  for  the 
work  of  trucking  on  the  elevated  i^tf  orm. 

One  would  suppose  that  there  were  many 
cases  in  which  the  question  presented  by  the 
charge  here  had  been  discussed  and  decid- 
ed, but,  after  diligent  search,  we  have  found 
few  bearing  on  the  point  In  Norfolk  R.  Go. 
v.  Thomas'  Adm'r  (Va.)  17  S.  B.  884,  44  Ahl 
St  Rep.  909,  it  was  raised,  but  left  op&n.  In 
other  cases,  where  a  fireman  had  been  per- 
mitted to  do  the  work  of  an  engineer,  the 
company  was  held  liable  to  the  injured  plain- 
tiff; it  appearing  tiiat  the  conductor  who 
made  the  assignment  was  authorized  so  to  do 
by  the  company,  and  knew  of  the  incompe- 
tency of  the  fireman,  or  else  that  the  defend^ 
ant  knew  of  the  custom  to  permit  firemen  to 
perform  such  duties.  Harper  ▼.  Indianapolis 
R.  Co.,  47  Mo.  507,  4  Am.  Rep.  853;  O.  &  M. 
Ry.  Co.  V.  Collam,  73  Ind.  261,  38  Am.  R^. 
134;  McEUigott  v.  Randolph,  61  Conn.  157.  22 
Atl.  1094,  29  Am.  St  Rep.  181;  Henry  t.  Bra- 
dy, 9  Daly,  142;  Fraser  v.  Schroeder,  163  IlL 
459,  45  N.  B.  288.  Compare  Blackman  t. 
Thomson-Houston  Co.,  102  Ga.  69,  29  8.  E. 
120.  There  are,  however,  a  few  cases  direct- 
ly in  point  from  which  we  quote.  In  Felch 
V.  Allen.  98  Mass.  572,  it  was  held  that  tf. 
without  authority  from  the  master  In  whoae 
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warehome  they  are  engaged  in  the  aame 
work,  one  of  two  seryanta  directs  the  other  to 
oae  In  the  work  an  elevatvMr  in  a  dangerous 
and  improper  manner,  for  which  it  was  not 
Intended,  and  the  master  had  no  reason  to 
belleYe  that  it  would  be  so  used,  and  such 
other,  in  complying  with  this  direction,  is  in- 
jured by  a  fall  caused  by  a  defect  in  the  ele- 
vator, the  master  is  not  liable  in  damages 
for  the  injury.  In  Greenwald  y.  Marquette 
R.  R.,  49  Mich.  109, 18  N.  W.  513,  an  engineer 
allowed  a  fireman  to  operate  the  engine. 
Without  warning,  he  backed  the  train;  and 
the  court  held  that  the  plaintiff  was  not  enti- 
tled to  recoyer,  as  the  injury  was  occasioned 
by  the  negligence  of  the  fireman,  who  was  a 
fellow  servant  See,  also,  Thompson  y.  Lake 
Shore  R.  Co..  SA  Mich.  281,  47  N.  W.  684.  In 
Houston  &  Texas  Central  R.  Ca  y.  Myers,  55 
Tex.  110,  the  engineer  was  competent,  but 
was  not  on  the  engine,  which  was  being  op- 
erated by  the  fireman,  who  backed  rapidly 
without  giving  the  signal.  The  court  said: 
"Conceding  that  it  was  an  act  of  n^ligence 
upon  the  part  of  the  engineer  to  leave  the  en- 
gine in  the  hands  of  the  fireman,  to  be  oper- 
ated by  him,  and  tliat  it  was  an  act  of  neg- 
ligence for  the  fireman  to  attempt  to  operate 
the  same,  still  the  testimony  shows  that  the 
engineer  selected  by  the  company  and  placed 
in  charge  of  the  engino  was  a  good  and  com- 
petent man  for  the  business,  and  that  this  is 
the  isrlated  act  of  negligence  shown  by  the 
reccnrd,  upon  his  part  Neither  is  there  any 
complaint  but  that  the  fireman  was  a  good 
and  competent  man  for  the  business  for 
which  he  had  been  selected,  and  to  which  he 
had  been  assigned  by  the  company.  If,  as 
claimed  by  appellee,  the  injury  was  the  di- 
rect result  of  negligence  of  the  engineer  and 
fireman,  then  he  not  only  failed  to  show  the 
use  of  [want  of]  reasonable  care  upon  the 
part  of  the  company  in  selecting  and  retain- 
ing such  servants,  but  he  afilrmatively  shows 
that  the  engineer  is  a  good  and  competent 
man  for  the  business.  Upon  clear  and  well- 
established  principles  of  law,  appellee  could 
not  recover  for  the  injury  on  account  of  the 
neglect  of  his  fellow  servants,  under  the  facts 
and  circumstances  of  this  case."  In  Core  v. 
Ohio  River  Railroad  Co.,  88  W.  Va.  468y  18 
8.  E.  600,  where  a  brakeman  was  injured  by 
the  alleged  negligence  of  a  fireman  who  had 
been  permitted  by  the  engineer  to  operate  the 
locomotive,  the  court  held  that  it  was  neces- 
sary for  the  plaintiff  to  show  that  the  fire- 
man was  incompetent,  that  he  was  negligent, 
that  the  defendant  knew  he  was  unskilled, 
that  the  plaintiff  did  not  know  it,  that  the 
fireman  was  managing  the  engine,  and  "that 
the  defendant  permitted,  either  expressly  or 
impliedly,  the  fireman  to  manage  the  engine." 
Compare  Wright  v.  N.  T.  Central  R.  Co.,  25 
N.  T.  562,  which,  however,  has  been  criticised 
because  there  the  inexperienced  engineer  was 
assigned  to  duty  by  the  superintendent  whose 
negligence  was  that  of  the  company. 
There  was  evidence  to  ^warrant  the  ctonten- 
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tioD  on  the  part  of  the  defendant  that  the  in- 
Jury  was  the  result  of  an  accident,  and  it 
was  entitled  to  a  eharge  adjusted  to  that  the- 
ory, without  a  special  request  therefor. 

The  foregoing  ccmcluslon  requires  the  grant 
of  a  new  trial,  and  it  Is  unnecessary  to  con- 
sider in  detail  the  other  grounds  of  the  motion. 

Cited  by  the  plaintiff  in  error:  On  the  fail- 
ure to  charge  as  to  accident  Phenix  Ins.  Co. 
v.  Hart,  112  6a.  765,  38  S.  S.  67;  Whedon  v. 
Knight,  112  Ga.  638,  37  S.  B.  972.  On  the 
charge  as  to  alter  ego,  Blackman  v.  Electric 
Co.,  102  Ga.  64,  29  S.  E.  120;  Dunn  v.  State, 
82  Ga.  27,  8  S.  E.  806,  8  L.  R.  A.  190;  Mc- 
Donald y.  Manufacturing  Co.,  67  Ga.  762;  , 
Gunn  v.  Wlllingbam,  111  Ga.  427,  36  S.  E. 
804;  Brush  Electric  Light  &  Power  Co.  v. 
Wells,  110  Ga.  192,  85  S.  E.  365;  Ingram  v. 
Lumber  Co.,  108  Ga.  196,  33  S.  E.  961;  Krogg 
V.  Railroad  Co.,  77  Ga.  214,  4  Am.  St  Rep. 
77;  White  v.  Kennon,  83  Ga.  343,  9  S.  E. 
1082;  Keith  v.  Coal  Co.,  81  Ga.  49.  7  S.  E. 
166,  12  Am.  St  Rep.  296;  Ellington  v.  Lum- 
ber Co.,  93  Ga.  57, 19  S.  E.  21 

Cited  by  defendant  in  error:  On  failure  to 
charge  as  to  accident.  Southern  Ry.  Co.  v. 
Coursey,  115  Ga.  602,  41  S.  E.  1018.  As  to 
master's  duty  to  employ  competent  servant 
Ocean  S.  S.  Co.  v.  Matthews,  86  Ga.  418,  12 
S.  B.  632;  Waycross  Lumber  Ca  v.  Guy,  80 
Ga.  149,  15  S.  E.  22;  Schmidt  v.  Block,  76 
Ga.  823;  Wabash  Ry.  Co.  v.  McDaniels,  107 
U.  S.  457,  2  Sup.  Ct  932,  27  L.  Ed.  605;  Harp- 
er V.  Indianapolis  &  St  L.  R.  Co.  (Mo.)  4  Am, 
Rep.  858;  Ingram  v.  Lumber  Co.,  108  Ga. 
196,  88  S.  B.  961;  Austin  y.  Appling,  88  Ga. 
56,  13  S.  E.  955. 

Judgment  reversed.  AU  the  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent  on 
account  of  sickness. 


(119  6a.  395) 

CAWTHON  y.  STATBL 

(Supreme  Court  of  Georgia.    Feb.  12,  1904.) 

CRIMINAL  LAV^— NEW  TRIAL-DIRECT  BILL  OF 
EXCEPTIONS  —  BRIESP  OP  EVIDENCE  —  OTHER 
CRIMES— OBJECTIONS  TO  EVIDENCE— TRIAL- 
RECEPTION  OF  VERDICT— PRESENCE  OF  AC- 
CUSED. 

1.  Prior  to  1898  any  criminal  case  might  be 
carried  to  the  Supreme  Court  on  a  direct  biU 
of  exceptions  specifying  the  errors  of  law  com- 
plained of,  without  making  a  motion  for  a  new 
trial.  * 

2.  Act  Dec.  20,  1898  (Acta  1898,  p.  92;   Van 
>P8'  Code  Supp.  §  6241),  authorizmg  the  Su- 


preme Court  to  consider  assignments  of  error 
m  a  direct  bill  of  exceptions,  where  no  motion 
for  a  new  trial  is  made,  is  simply  declaratory 
of  the  law  as  it  existed  at  the  date  of  the  pas- 
sage of  the  act,  and  is  not  exhaustive  of  the 
right  of  this  court  to  entertain  Jurisdiction  of 
direct  writs  of  error. 

3.  This  court  cannot  consider  as  a  brief  of 
evidence  a  document  appearing  as  such  in  a  rec- 
ord or  bill  of  exceptions,  unless  the  record  or 
bill  of  exceptions  affirmatively  shows  that  the 
document  has  been  approved  as  correct  by  the 
trial  judge;  and  this  is  true,  even  in  a  case 
where  counsel  agree  in  the  Supreme  Court  that 
the  document  is  a  correct  brief  of  the  evidenct 
and  msv  be  considered  as  such. 

4.  Evidence  of  the  commission  of  a  crime  oth- 
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er  than  the  one  charged  !■  generally  not  admlv- 
eible. 

5.  "To  make  one  criminal  act  eyldence  of  an- 
other, a  connection  between  them  must  haTe  ex- 
isted in  the  mind  of  the  actor,  linking  them  to- 
gether for  some  purpose  he  intended  to  accom- 
plish; or  it  must  be  necessary  to  identify  the 
person  of  the  actor,  by  a  connection  which 
shows  that  he  who  committed  the  one  must 
have  done  the  other." 

6.  **If  the  evidence  be  so  dubious  that  the 
judge  does  not  clearly  perceive  the  connection, 
the  benefit  of  the  doubt  should  be  given  to  the 
prisoner,  instead  of  suffering  the  minds  of  the 
jurors  to  be  prejudiced  by  an  independent  fact, 
carrying  with  it  no  proper  evidence  of  the  par- 
ticular guilt." 

7.  Where  the  court,  over  objection,  admits 
certain  evidence,  with  the  statement  that  the 
objection  will  be  passed  upon  at  a  later  stage 
of  the  trial,  it  is  incumbent  upon  the  objecting 
party,  if  the  evidence  be  inadmissible,  to  directs 
the  court's  attention  thereto,  either  before  or 
at  the  close  of  the  testimony,  and  to  move  to 
exclude  it:  and  upon  his  failure  to  do  this  he 
wilt  be  held  to  have  waived  his  objection. 

8.  Even  if  an  attorney,  by  virtue  of  the  re- 
lation of  attorney  and  client  existing  between 
himself  and  one  charged  with  a  felony,  has  no 
implied  authority  to  waive  the  right  of  his 
client  to  be  present  at  the  reception  of  the  ver- 
dict, if  the  attorney  makes  an  express  waiver 
to  this  effect  In  the  presence  of  the  client,  who 
does  not  at  the  time  repudiate  the  action  of  his 
counsel,  a  verdict  afterwards  received,  In  the 
absence  of  the  accused  and  in  consequence  of 
the  waiver,  will  not  be  held  to  be  invalid  at  the 
instance  of  the  accused,  seeking,  after  the  recep- 
tion of  the  verdict,  to  repudiate  the  action  of 
his  counsel  in  making  the  waiver. 

9.  Before  a  verdict  received  in  the  absence  of 
the  accused  will  be  held  to  be  invalid,  it  is  in- 
cumbent upon  the  accused  to  show  that  he  was 
in  custody  of  the  law  at  the  time  the  waiver 
was  made,  that  he  made  no  waiver  of  his  right 
to  be  present,  and  that  he  did  not  authorize  his 
counsel  to  make  such  waiver  for  him,  and,  if 
an  unauthorized  waiver  has  been  made  by  coun- 
sel, that  he  has  not  ratified  the  same,  or  allow- 
ed the  court  to  act  upon  the  waiver  of  counsel 
after  he  has  notice  that  the  same  has  been 
made. 

(Syllabus  by. the  Court) 

10.  This  case  having  been  brought  to  the  Su- 
preme Court  by  a  direct  bill  of  exceptions,  no 
motion  for  a  new  trial  having  been  made,  and 
It  appearing,  in  m^  opinion,  that  no  ruling  or 
order  of  the  trial  judge  upon  which  error  was 
assigned  necessarily  controlled  the  verdict  ren- 
dered, it  follows  that,  under  the  act  of  1898 
(Van  Bpps'  0)de  Supp.  fi  6241)  and  the  former 
adjudications  of  this  court,  such  rulings  and 
orders  cannot  be  reviewed.  Taylor  v.  Reese, 
108  Oa.  379.  33  S.  B.  917;  Smith  v.  Smith,  112 
Ga.  361.  37  S.  B.  407;  Wrijrht  v.  Hollywood 
Cemetery  Co..  112  Ga.  884*  38  S.  R  94.  52  U 
R.  A.  621  (6);  Ocean  Steamship  Co.  v.  Hamil- 
ton, 112  Ga.  901,  38  S.  E.  204;  Ray  v.  Mor- 
gan, 112  Ga.  923,  38  S.  B.  335;  Darien  Bank 
V.  CJlarke  Lucnber  Co.,  112  Ga.  951,  38  S.  R. 
3&S;  Parker  v.  Medlock,  117  Ga.  813,  45  S. 
E.  61;  Binion  v.  Geoma  Southern  &  Fla.  Ry. 
Co.,  118  Ga.  282,  45  S.  E.  276;  Cable  Co.  v, 
Parantha,  118  Ga.  913,  45  S.  B.  787. 

Per  Fish,  P.  J.,  dissenting. 

11.  Since  the  passage  of  the  act  approved  De- 
cember 20,  1898  (Acts  1898,  p.  92),  ^^o  dispense 
with  a  motion  for  new  trial  and  filing  brief  of 
the  evidence,  and  to  authorize  a  direct  bill  of 
exceptions,  in  certain  cases,"  to  authorize  the 
reversal  of  a  judgment  on  a  bill  of  exceptions 
sued  out  directly  to  this  court,  without  any  mo- 
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tfon  for  a  new  trial  having  first  been  filed  In 
the  court  below,  It  must  appear  that  "the  judg- 
ment iecree,  or  verdict  has  necessarily  been 
controlled  by  one  or  more  rulings,  orders,  deci- 
sions, or  charges  of  the  court*'  complained  of  in 
the  bill  of  exceptions.  The  present  case,  in  my 
opinion,  does  not  come  within  this  requirement 
of  the  law. 

12.  Error  will  never  be  presumed,  but  must 
be  clearly  shown.  Hence,  where  there  Is  be- 
fore this  court  no  brief  of  evidence  which  it  is 
authorized  to  consider,  the  judgment  of  the 
court  below  should  not  be  reversA  because  the 
judee  admitted  evidence  of  an  alleged  inde- 
pendent crime;  there  being  nothing  before  this 
court  to  show  whether  the  transaction  as  to 
which  the  evidence  objected  to  was  adniitted 
was  or  was  not  connected  with  the  crime  of 
which  the  accused  was  charged. 

13.  On  the  trial  of  one  indicted  for  murder, 
evidence  of  a  former  attempt  by  the  accused  to 
kill  the  deceased  is  admissible,  even  though  it 
should  incidentally  develop  that  in  such  unsuc- 
cessful attempt  another  person,  with  whoee  mur- 
der the  accused  was  not  charged,  was  killed. 

Per  Candler,  J.,  dissenting. 

Error  from  Superior  Court;  Dodge  Comity; 
D.  M.  Roberts,  Judge. 

R.  D.  Cawthon  was  convicted  of  murder, 
and  brings  error.    Reversed. 

Chas.  W.  Griffin  and  Goodwin,  Anderson 
St  Hallman,  for  plaintiff  In  error.  J.  F.  De 
Lacy,  Sol.  Gen.,  and  Jno.  0.  Hart,  Atty.  GI^l, 
for  the  State. 


COBB,  J.  Cawthon  was  convicted  of  mur- 
der, and  sentenced  to  death.  He  made  no 
motion  for  a  new  trial,  bnt  brings  his  case 
by  a  direct  writ  of  error,  alleging  that  cer- 
tain errors  prejudicial  to  him  were  commit- 
ted at  the  trial. 

1,  2.  The  Attorney  General  suggests  In  his 
brief  that  this  court  has  no  Jurisdiction  to 
pass  upon  any  question  made  in  the  bill  of 
exceptions,  for  the  reason  that  the  verdict 
was  not  necessarily  controlled  by  any  of  the 
rulings,  decisions,  or  charges  complained  of, 
within  the  meaning  of  the  act  of  December 
20,  1898.  See  Acts  1898,  p.  92;  Van  Epps' 
Code  Supp.  8  6241.  In  order  to  determine 
the  true  interpretation  to  be  placed  npon 
the  act  of  1898,  it  is  necessary  to  consider 
the  practice  as  it  existed  In  this  court  at  the 
date  of  and  prior  to  the  passage  of  that  act. 
The  act  establishing  this  court  declared  that 
"any  criminal  cause  may  be  carried  up  to 
the  Supreme  Court  on  a  bill  of  exceptions^  In 
writing,  specifying  the  error  or  errors  of 
law  complained  of,"  and  that  "any  cause  of 
a  civil  nature,  either  "on  the  law  or  equity 
side  of  the  superior  court,  may.  In  like  man- 
ner, be  carried  to  the  Supreme  Court  on  a 
bill  of  exceptions  specifying  the  error  or  er- 
rors complained  of  in  any  decision  or  Judg- 
ment." See  1  Ga.  vl,  vll.  The  first  crtmlnal 
case  brought  to  this  court  was  Sealy  v.  State, 
1  Ga.  213,  44  Am.  Dec.  641,  and  the  second 
was  Reynolds  v.  State,  1  Ga.  222.  Hlnes 
Holt  and  Henry  L.  Benning  represented  the 
plaintiff  in  error  in  each  case.  In  the  fiirst 
no  motion  for  a  new  trial  was  made,  but 
the  case  was  brought  to  this  court  upon  a 
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bill  of  exceptions  assigning  error  upon  a  rul- 
ing refusing  to  continue  the  case,  upon  rul- 
ings made  while  the  jury  was  being  impan- 
eled, and  upon  rulings  made  on  the  admis- 
sion and  rejection  of  erldence.  The  court 
entertained  jurisdiction  of  the  writ  of  error, 
and  reversed  the  Judgment  In  Reynolds  v. 
State  the  bill  of  exceptions  assigned  error 
upon  various  rulings  at  the  trial,  upon  the 
overruling  of  a  motion  to  arrest  the  Judg- 
ment, and  upon  the  overruling  of  a  motion 
for  a  new  triaL  The  court  entertained  ju- 
risdiction of  this  writ  of  error,  and  awarded 
a  new  trial.  While  no  question  was  made  in 
either  case,  or  directly  passed  upon  by  the 
court,  as  to  what  was  the  proper  practice  to 
be  pursued,  or  what  was  the  proper  construc- 
tion of  the  act  organising  the  court;  the  prac- 
tice followed  by  lav^ers  of  the  standing 
of  those  who  represented  the  plaintiffs  in 
error,  and  acquiesced  in  by  such  lawyers  as 
Levi  B.  Smith,  B.  H.  Worrill,  and  Absalom 
H.  Ghapi)ell,  who  represented  the  state  in 
the  respective  cases,  is  entitled  to  very  grave 
consideration,  when  it  is  to  be  determined 
what  was  the  opinion  of  the  profession  at 
that  time  as  to  the  practice  to  be  pursued 
in  bringing  cases  to  this  court  An  exam- 
ination of  the  records  of  this  court  in  the 
earlier  volumes  will  show  that  the  practice 
above  indicated  was  followed  generally  by 
the  profession  throughout  the  state;  that  is, 
the  losing  party  determined  for  himself 
whether  he  would  bring  an  error  of  law  to 
this  court  by  direct  bill  of  exceptions,  or 
embody  it  in  a  motion  for  a  new  trial,  if 
the  ruling  was  of  such  a  <*haracter  as  could 
be  properly  made  the  ground  of  such  a  mo- 
tion. That  part  of  the  act  of  1845  (Laws 
1845,  p.  18)  establishing  the  Supreme  Ck>urt 
which  declared  what  causes  should  be 
brought  before  it  was  carried  into  the  Oode 
of  1863  in  the  following  language:  "Mther 
party  in  a  civil  cause,  and  the  defendant 
in  any  criminal  proceeding  in  the  superior 
courts  of  this  state,  may  except  to  any  sen- 
tence, Judgment,  decision,  or  decree  of  such 
court,  or  of  the  judge  thereof  in  any  mat- 
ter heard  at  chambers.  Such  bill  of  excep- 
tions shall  specify  plainly  the  decision  com- 
plained of,  and  the  alleged  error,  and  shall 
lie  signed  by  the  party,  or  his  attorney  or 
solicitor."  CJode  1863,  S  4160.  So  much  of 
the  provision  just  quoted  as  relates  to  crim- 
inal cases  is  embodied  in  Pen.  Code  1895,  S 
1070,  in  the  same  language.  In  the  early 
liistory  of  this  court  many  cases,  both  civil 
and  criminal,  in  which  verdicts  were  ren- 
dered, were  brought  to  this  court  by  direct 
writ  of  error,  without  motions  for  new  trials 
having  been  made.  In  the  later  history  of 
the  court,  especially  in  the  more  recent  years, 
the  practice  of  making  a  motion  for  a  new 
trial,  in  all  cases  where  such  a  remedy  was 
appropriate,  has  prevailed;  the  bill .  of  ex- 
ceptions bringing  the  case  to  this  court  as- 
signing error  upon  the  judgment  overruling 
the  motion.    Prior  to  1^  tf^e^e  was  no  leg- 


islation having  the  effect  to  change  or  mod- 
ify the  practice  as  it  existed  in  the  early 
history  of  the  court  The  practice  act  pass- 
ed in  that  year  (Acts  1808,  p.  92)  is  in  the  fol- 
lowing language: 

"An  act  to  dispense  with  a  motion  for  new 
trial  and  filing  brief  of  evidence,  and  to 
authorize  a  direct  bill  of  exceptions,  in 
certain  cases. 

**Be  it  enacted,  •  •  •  that  in  any  case 
now  or  hereafter  brought  where  the  judg- 
ment, decree,  or  verdict  has  necessarily  been 
controlled  by  one  or  more  rulings,  orders,  de- 
cisions, or  charges  of  the  court  and  the 
losing  party  desires  to  except  to  such  judg- 
ment decree  or  verdict,  and  to  assign  error 
on  the  ruling,  order,  decision,  or  charge  of 
the  court,  it  shall  not  be  necessary  to  make 
a  motion  for  new  trial,  nor  file  a  brief  of  the 
evidence,  but  the  party  complaining  shall 
he  permitted  to  present  a  bill  of  exceptions 
containing  only  so  much  of  the  evidence  or 
statement  of  facts  as  may  be  necessary  to 
enable  the  Supreme  (3ourt  to  clearly  under- 
stand the  ruling,  order,  decision,  or  charge 
complained  of." 

This  act  came  before  this  court  for  con- 
struction for  the  first  time  in  Taylor  v.  Reese, 
108  Ga.  879,  33  S.  B.  917,  which  was  an  ap- 
plication for  a  mandamus  to  compel  Judge 
Reese  to  sign  a  bill  of  exceptions  tendered  to 
him  in  a  criminal  case  in  which  no  motion 
for  a  new  trial  had  been  filed,  and  which  he 
had  refused  to  certify  solely  upon  the  ground 
that  in  his  opinion  he  had  no  authority  to  do 
so.  This  case  was  thoroughly  and  carefully 
considered,  and  the  conclusion  was  reached 
that  the  accused  had  a  right  to  bring  his 
case  to  this  court  in  the  manner  above  indi- 
cated. In  the  course  of  the  opinion  Mr.  Pre- 
siding Justice  Lumpkin  say&:  **The  act  of 
1898  simply  gives  in  explicit  terms  a  right 
of  which  parties  litigant  frequently  availed 
themselves  before  its  passage."  And  several 
cases  are  cited  to  illustrate  the  correctness 
of  this  statement  The  number  of  cases  In 
which  parties  have  availed  themselves  of 
this  right  since  the  establishment  of  the 
court  could  be  largely  Increased  by  an  ex- 
amination of  the  records  on  file  in  the  ofilce 
of  the  clerk,  as  well  as  the  reports  of  the 
cases  in  the  published  volumes.  The  learned 
Presiding  Justice  further  says:  '*There  is 
enough  in  each  of  the  bills  of  exceptions 
tendered  to  the  judge  to  enable  this  court  to 
clearly  understand  and  pass  upon  the  rulings 
complained  of;  and,  if  the  positions  taken 
by  counsel  fw  the  accused  are  well  founded, 
it  was  the  right  of  the  accused  to  have  the 
jury  determine  the  question  whether  or  not 
they  were  guilty  of  a  lower  grade  of.  homi- 
cide than  murder.  If  the  judge  committed 
the  errors  alleged,  they  were  deprived  of  this 
substantial  right,  and  the  verdicts  actually 
rendered  were  necessarily  so  far  controlled 
by  the  judge's  action  as  to  necessitate  a  new 
trial."  In  the  Ught  of  what  is  said  in  the 
opinion  in  the  mandamus  rase,  it  is  iknpor- 
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tant  now  to  look  to  the  opinion  in  the  crim- 
inal  case,  when  It  Anally  reached  this  court 
(Taylor  v.  State,  34  S.  B.  2),  to  see  what  were 
the  assigDinents  of  error  therein  raised.  One 
of  the  assignments  of  error  was  upon  the  re- 
fusal of  the  judge  to  charge,  in  substance, 
that  if,  at  the  time  of  the  killing.  Taylor  was 
a  member  of  a  chain  gang,  of  which  Den- 
nard.  the  deceased,  was  a  guard,  and  that 
if  Dennard  endeavored  to  whip  him,  before 
they  could  find  that  the  attempted  punish- 
ment was  lawful,  they  must  belleye  from 
the  evidence  that  the  chain  gang  was  a  legal 
one,  and  the  burden  was  on  the  state  to  prove 
that  it  was.  Another  assignment  of  error 
was  upon  the  refusal  of  the  judge  to  charge 
that  if  the  evidence  faUed  to  show  that  the 
weapon  used  was  one  In  its  nature  calcu- 
lated to  produce  death,  and  they  further  be- 
lieved that  the  person  striking  the  blow  did 
not  in  fact  intend  to  kill  Dennard,  neverthe- 
less the  blow  was  unlawful,  and  they  would 
be  justified  in  finding  that  the  accused  was 
guilty  of  involuntary  manslaughter  in  the 
commission  of  an  unlawful  act  Another 
assignment  of  error  was  upon  the  refusal  of 
the  Judge  to  charge  the  law  of  involuntary 
manslaughter,  though  requested  in  writing 
to  do  so.  The  bill  of  exceptions  also  assigns 
error  upon  the  failure  of  the  judge  to  charge 
upon  the  subject  of  voluntary  manslaughter. 
Each  of  these  assignments  of  error  was  pass- 
ed upon  by  this  court 

It  is  now  contended  that,  since  the  passage 
of  the  act  of  18&S,  this  court  has  no  Juris- 
diction to  entertain  a  direct  bill  of  excep- 
tions, in  any  case  where  a  verdict  has  been 
rendered  and  a  motion  for  a  new  trial  would 
be  an  appropriate  remedy,  until  such  a  mo- 
tion has  been  made  and  passed  upon  by  the 
trial  Judge,  except  In  those  cases  where  it 
appears  distinctly  from  the  bill  of  exceptions 
and  the  record  that  the  ruling  complained 
of  was  of  such  a  character  as  to  constrain 
the  jury  to  find  the  verdict  rendered;  that 
Is,  the  ruling  must  be  of  such  a  character 
that  no  jury  could  have  legally  rendered  any 
other  verdict  than  the  one  complained  of. 
It  is  claimed  that  the  effect  of  the  act  of 
1898  is  to  abolish  altogether  the  right  of  this 
court  to  review  by  direct  writ  of  error  any 
other  rulings  than  those  of  the  character 
above  indicated,  and  that  the  effect  of  the 
act  was  to  work  a  radical  change  in  the 
practice  which  was  more  or  less  followed 
from  the  time  the  court  was  established 
down  to  the  passage  of  the  act  of  1898,  and 
even  since  that  date.  This  court  has  on 
many  occasions  commended  the  practice  of 
making  a  motion  for  a  new  trial  before  filing 
a  bill  of  exceptions,  thus  giving  to  the  trial 
judge  an  opportunity  to  review  his  rulings 
which  are  complained  of.  This  court  has 
never  held,  so  far  as  we  are  advised,  that 
it  was  absolutely  necessary  to  make  a  mo- 
tion for  a  new  trial,  in  order  to  give  it  ju- 
risdiction to  review  an  error  of  law  in  a 
ruling  made  in  the  trial  of  a  case.    If  the 


act  of  1808  be  construed  as  contended  for  by 
counsel  for  the  state,  it  would  be  applicable 
to  very  few  cases;  and  if  it  be  given  the 
construction  which  we  give  it,  it  preserves 
to  litigants  a  right  which  has  existed  ever 
since,  the  establishment  of  the  court  We  do 
not  think  it  was  the  purpose  of  the  General 
Assembly  to  abolish  this  long-established 
practice;  nor  do  we  think  the  language  of 
the  act,  prop^Iy  construed,  has  this  effect 
We  did  not  think  so  when  the  case  of  Tay- 
lor V.  Reese  was  before  ua  The  language 
of  Mr.  Presiding  Justice  Lumpkin,  above 
quoted,  who  was  efpeaking  for  the  entire 
court,  after  a  careful  investigation,  both  in- 
dividually and  collectively,  indicates  that  it 
was  our  opinion  at  that  time  that  the  act  of 
1898  was  only  declaratory  of  existing  law, 
being  a  recognition  of  the  practice  which 
had  long  been  followed,  with  the  approval 
of  the  bar  and  without  the  disapproval  of  the 
bench.  It  is  impossible  for  any  one  to  care- 
fully examine  the  assignments  of  error  which 
were  dealt  with  in  Taylor  v.  State,  and  reach 
the  conclusion  that  the  act  of  1888  was  then 
construed  as  is  now  contended  for  by  coun- 
sel for  the  state.  None  of  the  rulings  which 
were  considered  and  passed  upon  in  that  case 
were  of  such  a  character  as  to  constrain  the 
jury  to  find  the  verdict  rendered.  The  al- 
leged errors  were,  as  held  in  Taylor  t.  Reese, 
simply  of  such  a  character  as  deprived  the 
accused  of  a  substantial  right  and,  using 
the  language  of  the  learned  justice  who 
wrote  the  opinion,  "the  verdicts  actually  ren- 
dered were  neces^jarily  so  far  controlled  by 
the  judge's  action  as  to  necessitate  a  new 
trial."  A  careful  consideration  of  the  opin- 
ion in  Taylor  v.  Reese,  as  well  as  that  in 
Taylor  ▼.  State,  cannot  lead  to  any  other 
conclusion  than  that  it  was  the  opinion  of 
the  court,  for'  whom  the  author  of  those 
opinions  was  speaking,  that  under  the  act 
of  1898  the  accused  in  a  criminal  case  could 
by  a  direct  bill  of  exceptions  complain  of 
any  error  committed  during  the  progress  of 
the  trial  which  deprived  him  of  a  Substantial 
right  and  required  a  reversal  of  the  judg- 
ment of  the  trial  court  These  opinions 
were  concurred  in  by  six  justices. 

It  is  claimed  now  that  in  subsequent  opin- 
ions a  different  rule  is 'laid  down.  Any  rul- 
ing or  language,  which  is  in  confiict  with  the 
ruling  in  Taylor  v.  Reese,  that. may  be  con- 
tained in  the  case  of  Ocean  Steamship  0601- 
pany  v.  Hamilton,  112  6a.  901,  38  S.  E.  2(M. 
Ray  V.  Morgan,  112  Ga.  923,  38  S.  El  335.  and 
Darien  Bank  v.  Clarke  Lumber  Company. 
112  Ga.  951,  38  S.  E.  363,  cannot  be  treated 
as  modifying  the  decision  in  Taylor  v.  Reese 
for  the  reason  that  none  of  the  decisions 
named  were  concurred  in  by  six  justices: 
the  last  being  concurred  in  by  only  four  Jus- 
tices, and  the  other  two  by  five.  There  is 
nothing  in  Parker  v.  Medlock,  117  Ga.  813.  45 
S.  E.  61,  to  conflict  with  the  view  now  pre- 
sented, for  the  reason  that  it  was  simply  rul- 
ed in  that  case  that  a  direct  bill  of  creep- 
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tlons  would  lie  in  a  case  where  tbe  roUng 
complained  of  controlled  the  Terdict  This 
was  true  before  the  passage  of  the  act  of 
1808.  If  there  is  anything  said  or  ruled  in 
Smith  Y.  Smith,  112  Oa.  951«  37  a  E.  407» 
or  in  Cable  Company  y.  Parantha,  118  Ga. 
913,  45  8.  m  787,  which  is  in  conflict  with 
Taylor  ▼.  Reese,  these  decisions  must  yield 
to  the  earlier  ruling. 

3.  There  appears  in  the  record  what  pur- 
ports to  be  a  brief  of  the  evidence  in  the 
case;  but  it  does  not  appear,  either  from  the 
record  or  the  bill  of  exceptions,  tiiat  it  has 
ever  been  approved  by  the  trial  Judge.  There 
are  certain  recitals  in  the  bill  of  exceptions 
from  which  it  might  be  inferred  that  it  was 
possible  that  the  alleged  brief  of  evidence 
had  been  approved.  Before  this  court  can 
consider  a  document  as  a  brief  of  evidence, 
it  must  appear  affirmatively,  from  the  record 
or  the  bill  of  exceptions,  that  the  document 
has  been  approved  as  a  brief  of  the  evidence 
introduced  on  the  trial  of  the  case.  Massey  v. 
Pitts,  48  Ga.  124;    Spencer  v.  Railroad  Co., 

55  Ga.  584;  Porter  v.  State,  56  Ga.  530; 
Stephens  v.  Woolbrlght,  60  Ga.  322;  Harrison 
T.  Hall  Safe  Co.,  64  Ga.  556.  It  is  to  be  said, 
to  the  credit  of  the  able  and  conscientious 
public  officers  who  represented  the  state,  that 
the  Solicitor  General,  stated  in  open  court 
tliat  the  document  appearing  in  the  record 
was  in  fact  a  correct  brief  of  the  evidence, 
and  that  both  he  and  the  Attorney  General 
consented  that  it  should  be  so  treated  by  this 
court  We  cannot,  however,  do  this,  not 
withstanding  this  consent  It  is  the  ap^ 
proval  of-  the  brief  of  evidence  by  the  trial 
judge  which  gives  tliip  court  Jurisdiction  to 
consider  it  Without  such  authentication  this 
court  has  no  authority  to  accept  it  as  a  cor- 
rect transcript  of  the  evidence  introduced 
on, the  trial;  and  no  consent  of  parties  or 
counsel  can  confer  Jurisdiction  to  do  so.  See 
Massey  v.  Pitts,  48  Gki.  124,  Porter  v.  State. 

56  Ga.  530;  Stephens  v.  Woolbrlght  60  Ga. 
822;  Harrison  v.  Hall  Safe  Co ,  64  Ga.  558; 
Hicks  V.  Brantley,  75  Ga.  886  (a).  Some  of 
the  earlier  decisions  contained  intimations 
that  consent  of  counsel  would  dispense  with 
the  necessity  of  an  approval  by  the  trial 
Judge;  but  in  none  of  these,  so  far  as  we 
can  ascertain,  was  the  point  expressly  ad- 
judicated, and  the  decisions  above  cited  set- 
tle the  rule  as  we  have  announced  it  It  has 
also  been  held,  that  consent  of  counsel  can- 
not dispense  with  the  requirements  of  the 
law  as  to  the  manner  in  which  briefs  of  evi- 
dence shall  be  prepared.  Augusta  Southern 
R.  Co.  V.  Williams,  90  Ga.  75,  24  S.  B.  852. 
We  shall  therefore  deal  with  the  case  with- 
out reference  to  the  alleged  brief  of  evidence 
appearing  in  the  record. 

4,  5^  6.  As  the  document  purporting  to  be 
a  brief  of  the  evidence  In  the  case  cannot 
be  considered,  we  must  look  alone  to  the  bill 
of  exceptions,  and  decide  tbe  assignments 
of  error  entirely  with  reference  to  what  is 
therein   contained.    Some   of  these   assign- 


ments can  be  properly  decided  from  the  re- 
citals in  the  bill  of  exceptions.  Cawthon 
was  indicted  for  the  murder  of  Tucker;  it 
being  alleged  that  his  death  was  brought 
about  by  poisoning,  the  article  used  being 
strychnine.  Tucker  died  on  the  21st  of  July, 
1903.  The  court  allowed  the  state,  over  ob- 
jection of  counsel  for  the  accused,  to  prove 
that  10  days  before  the  death  of  Tucker,  Joel 
Home,  a  neighbor,  died  on  the  way  home  from 
Tucker's  house,  within  an  hour  or  less  after 
taking  a  drink  of  peach  brandy  given  to  him 
at  that  house,  and  that  the  symptoms  mani- 
fested while  dying,  and  the  condition  of 
Home's  body  after  death,  indicated  that  his 
death  resulted  from  strychnine  poisoning. 
The  court  also  allowed  proof  by  the  state 
chemist  that  he  had  found  strychnine  in  a 
few  drops  of  brandy  taken  from  the  bottle 
from  which  Home  was  alleged  to  have  drank. 
There  was  no  evidence  that  the  accused  ever 
handled  or  saw  the  brandy  at  any  time  be- 
fore the  death  of  Horne.  The  only  evidence 
connecting  the  accused  with  the  bottle  of 
brandy  was  the  testimony  of  the  daughter 
of  Tucker,  to  the  effect  that  after  the  death 
of  Home  the  accused  poured  out  the  brandy 
left  in  the  bottle  from  which  Home  was 
shown  to  have  drank  This  evidence  was 
objected  to  on  the  ground  that  it  was  evi- 
dence of  an  independent  crime  not  connect- 
ed with  the  offense  for  which  the  accused 
was  being  tried,  was  irrelevant  and  exceed- 
ingly prejudicial  to  the  accused.  When  one 
is  on  trial,  charged  with  the  commission  of 
a  crime,  proof  of  a  distinct  and  Independent 
offense  is  never  admissible,  unless  there  is 
some  logical  connection  between  the  two, 
from  which  It  can  be  said  that  proof  of  the 
one  tends  to  establish  the  other.  While  this 
rule  is  general,  and  subject  to  few  excep- 
tions, still  there  are  some  exceptions,  as  when 
the  extraneous  crime  forms  part  '^f  the  res 
gestee,  or  is  one  of  a  system  of  mutually 
dependent  crimes,  or  is  evidence  of  guilty 
knowledge,  or  may  bear  upon  the  question  of 
the  identity  of  the  accused  or  articles  con- 
nected with  the  offense,  or  is  evidence  of 
prior  attempts  by  the  accused  to  comniit  the 
same  crime  upon  the  victim  of  the  offense  for 
which  he  stands  charged,  or  where  it  tends 
to  prove  malice,  Intent,  motive,  or  the  like, 
if  such  an  element  enters  into  the  offense 
charged.  See  Gillett  on  Ind.  &  Col.  Ev.  8 
57;  Whart  Crim.  Ehr.  (»th  Ed.)  S  80  et  s«q.; 
Kerr's  Law  of  Homicide,  §  460;  McKelvey  on 
Bv.  §§  156-157;  Underhill's  Crlm.  Bv.  S  87  et 
seq.;  1  Bish.  New  Grim.  Proc.  8  1120  et  seq.; 
1  Gr.  Ev.  (15th  Ed.)  §  53;  1  Crim.  Law  Mag. 
29;  Farmer  v.  State,  100  Ga.  41,  28  S.  B. 
26  (2).  In  order  to  Justify  the  admission  of 
evidence  relating  to  an  independent  crime 
committed  by  the  accused,  it  is  absolutely  es- 
sential that  there  should  be  evidence  estab- 
lishing the  fact  that  the  independent  crime 
was  committed  by  the  accused,  and  satis- 
factorily connecting  that  crime  with  the  of- 
fense   for  which    the   accused   is  indicted. 
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Even  if  the  evidenoe  establishes  the  com- 
mission by  the  accused  of  the  independent 
offense,  it  is  inadmissible,  until  it  be  shown 
satisfactorily  that'  that  crime  had  some  con- 
nection with  the  transaction  then  under  in- 
vestigation. 

Let  it  be  conceded  for  the  moment  that  the 
evidence  offered  in  the  present  case  was  suffi- 
cient to  show  that  Horne  died  from  the  ef- 
fects of  poison  which  haid  been  prepared  by 
the  accused  for  the  purpose  of  bringing  about 
the  death  of  Tucl^er;  is  there  evidence  so  con- 
necting the  death  of  Home  with  the  death  of 
Tucker  as  that  the  muider  of  Home  by  the 
accused  in  the  manner  indicated  would  throw 
any  light  upon  the  question  as  to  whether 
Tucker  came  to  his  death  as  a  result  of  a  poi- 
son administered  by  the  accused  with  murder- 
ous intent?  If  Home's  death  resulted  from 
the  drink  of  brandy  given  to  him  by  Tucker, 
then  the  only  connection  which  the  accused 
was  shown  to  have  had  with  Home*s  death 
was  that  shown  by  the  evidence  of  Tucker's 
daughter,  to  the  effect  that  she  saw  the  ac- 
cused pour  the  brandy  from  the  bottle  from 
which  Home  drank.  The  evidence  did  not 
show  that  Tucker's  death  resulted  from 
drinking  any  of  the  brandy  contained  in  the 
bottle  just  referred  to.  Iii  the  case  of  Shaff- 
ner  v.  Commonwealth,  72  Pa.  00,  13  Am. 
Rep.  649,  it  is  said  that,  in  order  for  one  crime 
to  be  evidence  of  another,  there  must  be 
a  connection  between  them  in  the  mind  of 
the  criminal,  or  it  must  be  necessary  to  iden- 
tify the  accused  as  the  person  who  committed' 
both  crimes;  and  Agnew,  J.,  in  the  opinion, 
says:  **If  the  evidence  be  so  dubious  that  the 
judge  does  not  clearly  perceive  the  connect 
tion,  the  benefit  of  the  doubt  should  be  giv- 
en to  the  prisoner,  instead  of  suffering  the 
minds  of  the  jurors  to  be  prejudiced  by  an  in- 
dependent fact,  carrying  with  it  no  proper 
evidence  of  the  particular  guilt"  Mr.  Under- 
bill, in  his  work  on  Criminal  Evidence  (sec- 
tion 88,  p.  110),  says:  "This  connection  must 
clearly  appear  from  the  evidenca  Whether 
any  connection  exists  is  a  judicial  question. 
If  the  court  does  not  clearly  perceive  it,  the 
accused  should  be  given  the  benefit  of  the 
doubt,  and  the  evidence  should  be  rejected. 
The  minds  of  the  jurors  must  not  be  poisoned 
and  prejudiced  against  the  prisoner  by  receiv- 
ing evidence  of  this  irrelevant  and  dangerous 
description"— citing  tlie  language  of  Agnew, 
J.,  above  quoted.  See,  also,  Gillett  on  Ind. 
&  Col.  Ev.  §  57,  p.  81,  where  the  language  of 
Agnew,  J.,  is  also  referred  to  with  approval. 
Applying  this  rule,  we  do  not  think  the  evi- 
dence offered  for  the  purpose  of  connecting 
the  two  crimes  alleged  to  have  been  commit- 
ted by  the  accused  was  sufficient  to  authorize 
evidence  of  the  independent  crime. 

We  have  so  far  dealt  with  the  question  as 
if  the  evidence  was  sufficient  to  show  that 
the  accused  was  guilty  of  the  murder  of 
Home.  Even  if  it  be  conceded  as  established 
that  Home  died  from  the  effects  of  strych- 
nine poisoning  administered  with  felonious 


hitent,  the  evidence  relied  upon  to  show  ttiat 
the  accused  was  guilty  of  the  murder  of 
Home  is  far  from  satisfactory.  The  drcmn- 
stances  are  such  as  to  raise  a  grave  suspi- 
cion, but  nothing  more  than  this.  The  harm- 
ful effect  of  the  evidence  can  readily  be  seen, 
when  it  is  considered  how  slightly  the  two 
offenses  aie  connected  with  each  other.  If 
there  were  really  two  offenses,  as  well  as  how 
little  evidence  there  waa  to  establish  the  in- 
dependent crime,  evidence  of  which  was  of- 
fered for  the  purpose  of  throwing  light  upon 
the  question  of  the  guilt  or  innocence  of  the 
accused  of  the  crime  charged  hi  the  indict- 
ment. It  is  apparent  from  the  recitals  in  the 
bill  of  exceptions  that  the  accused  was  on 
trial  as  much  for  the  murd»  of  Home  as  be 
was  for  the  murder  of  Tucker;  and,  as  there 
was  no  sufficient  connection  between  the  two 
deaths  to  authorize  proof  of  the  homicide  of 
Home,  we  feel  constrained  to  reverse  the 
judgment  The  accused  was  entitled  to  be 
tried  for  the  <^ense  charged  in  the  indict- 
ment, independently  of  any  other  offense  not 
connected  with  the  transaction  up<Mi  whidi 
the  indictment  was  based. 

7.  The  state  proved  by  a  witness,  who  was 
a  physician,  that  he  tasted  the  contents  of 
the  bottle  from  which  the  state  claimed  that 
Home  drank  poisoned  brandy,  and  that  in  hla 
opinion  it  contained  strychnine.  This  testi- 
mony was  objected  to:  the  coiut  stating  that 
it  would  not  mle  upon  the  question  at  that 
time,  but  would  allow  the  evidence  to  come 
in  for  the  present  It  does  not  appear  that 
the  attention  of  the  court  was  called  at  any 
subsequent  stage  of  the  case  to  the  condi- 
tion upon  which  this  testimony  was  admit- 
ted, or  that  any  motion  was  made  to  exclude 
it  Under  the  ruling  in  Stone  v.  State,  118 
Ga.  705,  45  S.  E.  630,  this  affords  no  cause 
for  a  new  trial. 

8, 9.  The  accused  excepted  to  the  action*  of 
the  court  In  receiving  the  verdict  In  his  ab- 
sence; the  assignment  of  error  in  the  bill  of 
exceptions  being  in  th^  following  language: 
^ 'After  the  evidence,  statement  of  prisoner, 
the  argument  of  counsel,  and  the  charge  of  the 
court  had  been  concluded,  and  while  the  Jury 
were  out  considering  their  verdict  in  the  case, 
the  presiding  judge,  with  the  consent  of  the 
defendant's  counsel,  and  in  the  interest  of 
the  safety  of  the  prisoner  and  the  preserva- 
tion of  order,  sent  the  defendant  back  to  Jail. 
and  the  verdict  finding  him  guilty  of  murder 
was  received  In  the  absence  of  the  prisoner, 
who  was  in  jaU  under  this  diarge,  and  oonid 
not  control  his  own  movements;  and  such  re- 
ception of  the  verdict  in  the  absence  of  the 
defendant,  being  also  with  the  consent  of 
defendant's  counsel,  who  stated  that  they 
would  take  no  exception  thereto,  and  in  ttie 
interest  of  the  prisoner's  safety  and  of  tbe 
preservation  of  order.  The  defendant  exc(^ts 
to  the  receiving  of  the  verdict  finding  him 
guilty  of  murder  in  his  absence,  as  beiog  ille- 
gal and  in  violatioji  of  his  constitutional  and 
statutory  right  to  be  present  in  the  ooart> 
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room  when  the  verdict  was  received,  and 
says  that  his  counsel,  though  acting  In  the 
most  perfect  good  faith  and  In  the  interest 
of  his  personal  safety,  had  no  legal  authority 
to  waive  his  right  to  be  present,  and  he  says 
that  for  this  reason  the  verdict  in  this  case 
and  the  sentence  based  on  said  verdict  should 
be  held  to  be  Illegal  and  set  aside."  Where 
the  accused  Is  In  custody,  and  does  not  con- 
sent that  the  verdict  shall  be  received  In 
his  absence,  the  reception  of  tlie  verdict 
while  he  Is  thus  involuntarily  absent  will 
render  the  same  Illegal.  Nolan  v.  State,  53 
Ga.  137,  8.  c.  65  Ga.  521,  21  Am.  Rep.  281; 
Rose  V.  State,  20  Ohio,  81;  People  y.  Per- 
kins, 1  Wend.  91;  State  v.  Ford,  30  La.  Ann. 
311.  It  is  settled  In  this  state  that  the  vol- 
untary absence  of  the  accused  at  the  time 
the  verdict  is  received  will  not  vitiate  the 
verdict  Barton  v.  State,  67  Ga.  653,  44 
Am.  Rep.  743;  Robson  v.  State,  83  Ga.  167, 
9  S.  B.  610  (9).  This  doctrine  finds  support 
in  other  states.  See  Fight  v.  State,  28  Am. 
Dec.  626,  and  notes  on  page  630;  Price  v. 
State,  36  Miss.  531,  72  Am.  Dec.  195.  This 
view  Is,  however,  opposed  by  the  decisions 
in  Andrews  v.  State,  2  Sneed,  550,  and  Sneed 
V.  State,  5  Ark.  431,  41  Am.  Dec.  102.  By 
the  great  vTeight  of  authority  the  accused 
may  himself  waive  his  right  to  be  present, 
and  there  are  but  few  decisions  to  the  con- 
trary. Some  of  the  cases  both  for  and 
against  the  rule  may  be  found  in  the  note  to 
.  Fight  V.  State,  28  Am.  Dec.  630.  In  State  v. 
Kelly,  97  N.  C.  404,  2  S.  E.  185,  2  Am.  St 
Rep.  299,  the  court  draws  a  distinction  be- 
tween capital  and  lesser  felonies,  holding 
that  in  capital  felonies  the  prisoner  must  be 
present  at  all  stages  of  the  trial,  while  in 
others  he  may  waive  his  right  to  be  present 
See,  also,  in  this  connection,  Prlne  v.  Com., 
18  Pa.  103,  105.  In  Smith  v.  State,  59  Ga. 
513,  27  Am.  Rep.  393,  it  was  held  that,  not- 
withstanding the  accused  may  be  in  custody, 
he  may  consent  that  the  verdict  shall  be  re- 
ceived in  his  absence,  and  that  a  verdict 
received  in  his  absence  in  pursuance  of  such 
consent  la  valid,  notwithstanding  he  was  at 
the  time  confined  in  Jail.  This  case  was  not 
a  capital  felony,  but  we  are  unable  to  per- 
ceive any  sound  distinction  with  Reference  to 
the  prisoner's  right  to  waive  his  ^esence  be- 
tween this  class  of  felonies  and  any  other. 
The  law  is  as  careful  not  to  deprive  a  man 
unjustly  of  his  liberty  as  it  is  of  his  life,  and 
fairness  and  regularity  Is  required  equally  In 
both  classes  of  cases.  Without  reference  to 
ivhether  the  accused  in  a  felony  case  can 
-waive  his  right  to  be  present  during  the 
progrress  of  the  trial  between  arraignment 
and  verdict,  it  may  be  taken  as  settled  that 
lie  may  make  an  express  waiver  of  his  right 
to  be  present  at  the  reception  of  the  verdict, 
and  that  a  waiver  will  be  implied  from  his 
voluntary  absence  when  he  is  out  on  ball. 
The  open  question  in  this  state  is  whether 
Ills  counsel  can  make  the  waiver  for  him. 
rriiere  la  an  Intimation  in  Robson  y.  State, 


83  Ga.  167,  9  8.  E.  610  (9),  that  counsel  might 
make  an  express  waiver;  but  the  point  was 
not  directly  Involved.  In  Mitchum  v.  State, 
U  Ga.  630,  Judge  Nlsbet  thus  speaks  of  the 
relation  which  an  attorney  bears  his  client: 
"He  represents  his  client  He  is  the  substi- 
tute of  his  client  Whatever  the  client  may 
do  in  the  conduct  of  his  cause,  therefore,  his 
counsel  may  do."  The  weight  of  authority 
in  other  Jurisdictions  seems,  however,  to  be 
that  counsel  cannot  waive  the  right  of  the 
accused  to  be  present  See  Rex  v.  Streak,  2 
Car.  &  P.  413,  12  E.  C.  L.  646;  Fight  v.  State, 
28  Am.  Dec.  630  (notes);  State  v.  Kelly,  97 
N.  C.  407,  2  S.  E.  185,  2  Am.  St  Rep.  299, 
and  cases  cited.  In  Rose  v.  State,  20  Ohio, 
34,  it  was  held  that  counsel  could  not  make 
an  Implied  waiver  by  simply  falling  to  ob- 
ject to  the  reception  of  the  verdict,  and  that 
it  was  doubtful  whether  he  could  make  an 
express  waiver.  These  decisions  seem  to 
draw  no  distinction  between  a  waiver  made 
by  counsel  In  the  presence  of  his  client  and 
one  made  In  his  absence.  While  counsel  may 
have  no  implied  authority,  growing  out  of 
the  relation  of  attorney  and  client,  to  make  a 
waiver  of  this  character  for  his  client  in  his 
absence,  we  can  see  no  good  reason  why  the 
accused  would  not  be  bound  by  an  express 
waiver  made  in  his  presence.  Such  a  waiv- 
er is  to  all  intents  and  purposes  the  waiver 
of  the  client  It  would  be  trlfiing  with  the 
court  to  allow  it  to  act  upon  a  waiver  thus 
made,  and  then  impeach  its  action  on  the 
ground  that  counsel  had  been  guilty  of  an 
unauthorized  act;  and  while  we  recognize 
fully  that  there  are  limitations  upon  the  au- 
thority of  counsel,  the  client,  even  though  he 
be  charged  with  a  capital  felony,  should  not 
be  allowed  to  Impeach  the  authority  of  his 
counsel,  when  he  acts  in  his  presence,  un- 
less he  promptly  repudiates  the  unauthorized 
act  before  the  court  bases  action  upon  it. 

Speaking  for  myself,  I  am  Inclined  to  the 
opinion  that  the  right  to  make  the  waiver 
resides  In  the  counsel,  whether  the  accused 
be  present  or  not  at  the  time  of  the  waiver; 
his  authority  arising  from  the  mere  relation 
of  attorney  and  client  The  reasoning  of  the 
courts  that  hold  to  the  contrary  Is  not,  In  my 
opinion,  satisfactory  or  by  any  means  con- 
clusive. Counsel  Is  generally  much  better 
able  to  take  care  of  the  rights  of  the  accused 
than  he  Is  himself,  and  the  accused  is  better 
protected  from  improvident  waivers  by  his 
case  being  left  to  the  control  of  his  counsel 
than  if  he  were  to  take  charge  of  the  same 
in  his  own  behalf.  But  under  the  facts  of 
this  case  It  Is  not  necessary  for  a  direct  rul- 
ing to  be  made  upon  this  point,  as,  in  our 
opinion,  a  waiver  by  counsel  in  the  presence 
of  the  accused,  um-epudiated  by  him  at  the 
time  of  the  waiver,  is  so  binding  as  to  make 
valid  any  action  of  the  court  based  thereon. 
When  it  appears  that  a  verdict  has  been  re- 
ceived, the  presumption  Is  that  It  was  receiv- 
ed in  the  manner  and  under  the  circum- 
stances authorized  by  law,  and  it  is  incum- 
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bent  upon  blm  who  attacks  It  to  show  reasons 
why  It  is  Invalid.  The  record  in  the  present 
case  discloses  that  th.e  accused  did  not  him- 
self make  an  express  waiver  of  his  presence. 
It  also  appears  that  his  counsel  did  make  an 
express  waiver,  but  it  does  not  appear  that 
the  accused  was  absent  when  this  waiver  was 
made.  It  is  incumbent  upon  him  to  show  In 
his  assignment  of  error  that  he  was  absent 
when  this  express  waiver  was  made;  tot  if 
he  was  present,  and  did  not  object  to  its  re- 
ception, he  would  be  bound  by  it  This 
waiver  by  counsel  appears  to  have  been  made 
after  the  charge  was  concluded,  and  while 
the  jury  were  considering  their  verdict,  and 
in  COD  sequence  of  this  waiver  the  judge 
"sent  the  defendant  back  to  jail."  It  is 
therefore  to  be  inferred  that  the  accused  was 
present  in  the  courtroom  at  the  time  of  the 
waiver.  In  any  event,  when  the  accused 
shows  that  his  counsel  had  made  an  express 
waiver  of  his  right  to  be  present,  and  had 
agreed  with  the  judge  that  no  exception 
would  be  taken  to  the  reception  of  the  ver- 
dict In  his  absence,  it  will  be  presumed  that 
the  accused  was  present  when  the  waiver 
was  made,  In  the  absence  of  a  showing  to 
the  contrary;  and  especially  would  there  be 
such  a  presumption  if,  as  claimed,  counsel 
had  no  implied  right  to  make  the  waiver. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  FISH,  P.  J.,  and  CANDLEB, 
Jt  who  dissent 

GANDLBR,  J.  "Hard  cases  make  bad 
law,"  and  it  is  because  I  believe  that  this 
maxim  is  about  to  be  demonstrated  In  the 
present  case  that  I  feel  constrained  to  dis- 
sent firom  the  judgment  rendered  by  the  ma- 
jority. 

1.  Unquestionably  there  were  instances* 
prior  to  the  passage  of  the  act  of  1898,  where 
this  court  entertained  jurisdiction  of  bills  of 
exceptions  brought  directly  to  various  rulings 
of  the  trial  court  without  any  motion  for  a 
new  trial  having  been  made;  but  there  Is 
not,  so  far  as  I  am  aware,  any  case  In  our 
Reports  which  rules  that  this  was  the  proper 
practice,  or  in  which  the  correctness  of  the 
pi3actice  was  called  in  question.  It  .will  be 
observed  that  the  only  cases  cited  on  this 
subject  In  the  majority  opinion  are  the  first 
two  criminal  cases  ever  brought  to  this  court, 
and  presumably,  long  before  the  act  of  1808 
was. passed,  the  practice  had  fallen  into  dis- 
use. At  all  events,  the  cases  cited  are  at 
best  mere  physical  precedents,  and  contain 
no  ruling  of  benefit  in  arriving  at  what  the 
law  then  was.  The  General  Assembly  seems 
to  have  realized  the  need  of  legislation  In  or- 
der to  enable  dissatisfied  parties  to  bring 
cases  to  this  court,  under  certain  circumstan- 
ces, without  first  filing  a  motion  for  a  new 
trial;  and  by  the  act  of  1898  they  "authoriz- 
ed" the  practice,  first  throwing  around  it 
well-defined  restrictions.  Of  all  the  legisla- 
tion relating  to  the  bringing  of  bills  of  excep- 
tions to  this  court,  this  was  the  first  act  bear- 


ing on  this  particular  practice.  Haw,  then, 
can  it  be  said  that  the  act  of  1898  was  mere- 
ly declaratory  of  existing  law? 

The  case  of  Taylor  v.  Reese,  108  Ga.  379, 
33  S.  B.  917,  so  confidently  relied  on  In  the 
opinion  of  the  majority,  I  do  not  think  has 
any  bearing  upon  the  case  now  under  con- 
sideration. That  was  a  mandamus  to  require 
a  judge  of  the  superior  court  to  certify  a  bill 
of  exceptions.  Boiled  down,  the  holding  of 
this  court  was  nothing  more  nor  less  than  that 
the  reason  given  by  the  judge  for  refusing  to 
certify,  viz.,  that  no  motion  for  a  new  trial 
had  been  made,  was  insufficient  In  view  of 
the  act  of  1898^  and  that  there  was  enough  in 
the  bill  of  exceptions  tendered  the  judge  to 
enable  this  court  to  clearly  understand  and 
pass  upon  the  rulings  complained  of.  A  con- 
struction of  the  act  of  1898  was  not  called 
for,  and  the  statement  that  that  act  "simply 
gives  in  explicit  terms  a  right  of  whicb  par- 
ties litigant  frequently  availed  themselves 
before  its  passage"  Is  purely  obiter.  I  am 
not  willing  to  concede,  however,  that  Mr. 
Presiding  Justice  Lumpkin  used  the  language 
quoted  in  the  sense  given  it  in  the  majority 
opinion.  That  he  meant  to  recognize  that  the 
practice  of  bringing  cases  to  this  court  by 
dhrect  bill  of  exceptions  without  a  motion  for 
a  new  trial  had  been  indulged  In  before  the 
passage  of  the  act  of  1898  seems  clear;  but 
that  It  was  In  his  mind  to  hold,  as  Is  now 
held  by  the  majority,  that  that  act  "is  not 
exhaustive  of  the  right  of  this  court  to  enter- 
tain jurisdiction  of  direct  writs  of  error,"  I 
cannot  bring  myself  to  believe,  in  view  of  the 
fact  that  he  delivered  the  opinion  in  the  sub- 
sequent case  of  Smith  v.  Smith,  112  6a.  851« 
37  S.  B.  407,  where  for  the  first  time  the 
construction  of  the  act  of  1898  was  directly 
involved,  and  where  it  was  held  In  onmlstak- 
able  language  that  since  Its  passage  "such 
rulings  only  as  necessarily  controlled  the 
verdict  or  judgment  rendered"  can  be  prop- 
erly brought  to  this  court  by  direct  bill  <rf 
exceptions,  without  a  motion  for  a  new  trial 
having  been  first  filed  In  the  court  below. 
That  the  interpretation  now  given  by  the  ma- 
jority to  the  ruling  in  Taylor  v.  Reese  is 
forced  and  utterly  unwarranted  seems  to 
me  to  be^nduslvely  demonstrated  by  the 
fact  that*BOt  only  was  the  opinion  in  Smith 
V.  Smith  written  by  the  same  learned  jDstice 
who  spoke  for  the  court  in  Taylor  v.  Reese, 
but  Taylor  v.  Reese  is  actually  cited  in  the 
Smith  Case  as  authority  tat  the  position 
which  I  now  maintain,  and  In  direct  connec- 
tion with  the  language  which  I  have  just 
quoted.  There  are  other  cases  which  follow 
the  last  cited,  not  one  of  which  Is  sought 
to  be  overruled,  and  some  of  which  have  been 
decided  by  this  court  as  now  constituted. 
See  Binion  v.  Ga.  So.  R.  Co.,  118  Ga,  282, 
45  S.  E.  276;  Cable  Co.  v.  Parantha,  118  Ga. 
913,  45  S.  B.  787.  I  conclude,  therefore.,  that 
in  the  present  state  of  the  law,  where  no  mo- 
tion for  a  new  trial  has  been  filed  in  the 
court  below,  a  bill  of  exceptions  to  this  court 
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mnst,  in  order  to  Authorize  a  reveraal  of  the 
Judgment,  or  indeed  to  enable  this  court  to 
consider  the  questions  sought  to  be  made» 
show  that  "the  judgment*  decree,  or  yerdict 
has  necessarily  been  controlled  by  one  or 
more  rulings"  complained  of,  and  that;  un- 
less the  present  bill  of  exceptions  comes 
within  that  rule,  there  is  no  warrant  for  re- 
versing the  Judgment  of  the  court  below. 
However  true  it  may  be  that  laws  do  not  al- 
ways express  their  meaning,  I  am  willing  to 
give  this  one  the  benefit  of  the  doubt;  and 
to  believe  that  it  means  what  It  says. 

2.  I  fully  concur  in  the  opinion  of  the  ma- 
jority that  there  is  before  this  court  no  legal 
brief  of  evidence,  and  that  we  have  no  pow- 
er to  act  on  the  suggestion  of  counsel,  and 
consider  the  unapproved  document  appear- 
ing in  the  transcript  of  the  record  and  pur- 
porting to  be  a  brief  of  the  evidence  intro- 
duced on  the  trial  in  the  court  below.  It  fol- 
lows that  whatever  rulings  are  made  by  us 
depending  on  a  knowledge  of  the  evidence 
must  be  made  solely  on  the  strength  of  what 
appears  in  the  bill  of  exceptions.  That  docu- 
ment does  not  undertake  to  set  out  ^i^rbatim 
the  testimony  of  any  witness,  or  to  quote 
in  any  way  from  what  counsel  agreed  was 
a  correct  brief  of  the  evidence.  It  complains 
in  general  terms  that  the  court  allowed  the 
state  to  prove  the  death  of  Home  after  drink- 
ing from  a  bottle  of  peach  brandy  belong- 
ing to  Tucker,  and  also  that  the  accused  was 
seen  to  pour  out  what  remained  of  the  brandy 
in  the  bottle^  and  that  a  few  drops  of  that 
brandy,  when  analyzed,  were  found  to  con- 
tain strychnine.  It  does  not  appear  that  at 
the  time  this  evidence  was  offered  it  was  ob- 
jected that  there  was  nothing  to  connect  the 
death  of  Home  with  that  of  Tucker.  The 
objection  made  to  it  seems  to  have  been  that 
the  accused  was  not  put  on  notice  by  the  in- 
dictment that  such  evidence  would  be  in- 
troduced, and  that  it  was  not  shown  that 
prior  to  the  death  of  Home  the  accused  ever 
had  possession  of  the  brandy.  The  bill  of 
exceptions  does  not  even  state  that  there 
was  no  other  evidence  to  connect  the  two 
occurrences.  It  is  a  part  of  the  a,  b,  c  of 
the  law  that  error  will  not  be  presumed, 
but  must  be  clearly  shown;  and  I  cannot 
consent  to  hold,  where  no  brief  of  evidence 
is  before  this  court,  that  it  was  error  for  the 
court  to  admit  certain  evidence  complained 
of  in  the  bill  of  exceptions,  on  the  ground  that 
the  remaining  evidence,  which  is  not  here, 
and  of  which  we  are  Judicially  in  complete 
ignorance,  failed  to  connect  it  with  the  crime 
of  which  the  accused  stood  charged.  I  am 
equally  unwilling  to  hold,  as  must  be  d<me 
in  order  to  say  that  the  ruling  complained 
of  constrained  the  verdict,  that  the  Jury 
were  compelled  as  matter  of  law  to  believe 
these  witnesses,  or  that  without  their  testi- 
mony the  accused  might  not  legally  have 
been  convicted. 

3.  While  I  freely  admit  that  evidence  of 
the  poisoning  of  Home  as  an  independent 


crime  would  not  be  admissible  to  prove  that 
the  accused  killed  Tucker,  I  maintain  that 
evidenee  of  a  previous  attempt  by  the  ac- 
cused to  kill  Tucker  was  admissible,  and  that 
its  admissibility  was  not  affected  by  the  fact 
that  it  incidentally  developed  that  In  the 
attempt  mentioned  Home  lost  his  life.  And 
where,  as  was  done  in  this  case,  the  trial 
Judge  especially  instructed  the  Jury  that 
they  were  not  to  consider  the  evidence  as 
going  to  prove  that  the  accused  was  guilty 
of  an  independent  crime,  I  insist  that  the  ad- 
mission of  the  evidence  was  not  erroneous. 
It  was  shown  that  Home  died  under  suspi- 
cious circumstances  after  drinking  Tucker's 
brandy,  which  the  accused  had  had  an  op- 
portunity to  poison,  and  that  immediately 
thereafter  the  accused  was  seen  to  pour 
out  the  brandy  that  remained  in  the  bottle. 
It  was  also  shown  that  a  few  drops  of  brandy 
sticking  to  the  sides  of  the  bottle  contained 
strychnine.  The  Jury  might  well  have  in- 
ferred that  the  pouring  out  of  the  brandy  by 
the  accused  was  done  for  the  purpose  of 
concealing  the  fact  that  it  had  been  poisoned; 
and  this,  in  my  opinion,  fumisbed  a  sufficient 
link  to  connect  the  so-called  independent 
crime  with  the  one  of  which  the  accused  was 
charged.  On  the  trial  of  A.  for  shooting  and 
killing  B.,  evidence  that,  some  time  previ- 
ously to  the  transaction  under  investigation, 
A.  had  shot  and  killed  C,  would  not,  without 
more,  be  admissible;  but  there  could  be  no 
objection  to  showing  that,  in  an  attempt  to 
kill  B.,  A.  had  shot  at  him,  but  missed  him, 
and  killed  0.  Of  like  character,  in  my  opin- 
ion, is  the  evidence  in  the  present  case  of 
the  death  of  Home. 

I  can  see  no  warrant  for  reversing  the 
Judgment  on  anything  appearing  in  the  pres- 
ent bill  of  exertions. 


(102  Va.  026) 
GADDESS  et  al.  v.  NORRIS'  BX'RS  et  al. 

(Supreme  Court  of  Appeals  of  Virginia*    March 
24,1904.) 

WIIiL-S-CONSTRUCTION— PARTIBS. 
1.  In  an  action  to  construe  a  will,  where  the 
issue  was  distinctly  made  as  to  the  validity  of 
the  willj  and  the  question  whether  or  not  .the 
grandchildren  of  testator  have  an  interest  in 
the  subject-matter  of  the  litigation,  and,  if  so, 
the  extent  of  their  interest,  depends  on  the  de- 
termination of  that  question,  they  are  neces- 
sary parties. 

A];^eal  from  Circuit  Court,  Fauquier  Coun- 
ty. 

Bill  by  Norris'  executors  and  others  against 
Gaddess  and  others,  to  construe  a  will.  De- 
cree for  plaintiffs,  and  defendants  appeal. 
Reversed. 

Moore  &  Keith  and  Henry  R  Davis,  for 
appellants.  Munford,  Hunton,  Williams  & 
Anderson,  for  appellees. 

WHITTLE^  J.  This  is  an  appeal  from  a 
decree  of  the  circuit  court  of  Fauquier  coun- 
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ty,  construing  the  will  of  Henry  De  Butt 
Norris,  late  of  that  county,  deceased. 
The  will  is  as  follows: 

••I.  Henry  De  Butt  Norris,  of  the  County  of 
Fauquier  and  State  of  Virginia,  do  mali:e  this 
my  last  will  and  testament 

"Item  Ist  I  bequeath  the  following  leg- 
acies to  servants  or  employes  now  in  my 
service,  to- wit:— to  ESllen  Flynn  the  sum  of 
live  hundred  dollars,  and  to  Lewis  Fletcher, 
Sallie  Braxton,  and  Adeline  Wright,  each 
the  sum  of  one  hundred  dollars,  provided 
they  continue  in  my  service  till  my  death; 
but  should  either  of  them  be  not  then  in  my 
employ  and  service,  this  legacy  to  him  or 
ber  shall  be  void  and  lapse. 

"Item  2nd.  I  desire  that  the  farm  where  I 
now  reside  known  as  'Barrymore,'  including 
that  portion  bought  of  Margaret  A.  Wright 
and  Martha  Emma  Wright,  and  containing 
in  all  four  hundred  and  one  acres,  more  or 
less,  shall  pass  to  the  trustees  hereinafter 
appointed,  for  the  use  and  benefit  of  my  son 
Henry  C.  Norris,  subject  to  the  same  trusts 
and  limitations  as  hereafter  mentioned  in 
clause  fourth;  and  I  therefore  request  my 
children  in  whom  the  title  has  been  vested, 
at  my  request  by  deed  from  Ghas.  R.  Flinch 
to  Mrs.  Edna  Norris,  to  convey  the  said  tract 
or  tracts  of  land  to  said  trustees  to  be  held 
by  them  in  and  on  the  trusts  aforesaid  (as 
presently  recited)  for  the  use  and  benefit  of 
said  Henry  C.  Norris,  and  should  any  of  my 
children  fail  or  refuse  to  unite  in  conveying 
said  property  to  said  trustees,  as  herein  re- 
quested, then  the  devise  and  bequest  herein- 
after made  in  his  or  her  favor  shall  be  re- 
scinded and  void  as  to  him  or  her  thus  fail- 
ing or  refusing,  and  the  same  shall  pass  and 
be  held  by  said  trustees  for  the  use  and  ben- 
efit of  said  Henry  C.  Norris;  and  in  the  event 
of  all  of  my  children  failing  or  refusing  to 
make  said  conveyance,  then  the  whole  of  my 
estate  hereinafter  devised  and  bequeathed 
shall  be  held  by  said  trustees  for  Henry  G. 
Norris,  as  the  sole  beneficiary  of  the  trust 

"Item  3d.  I  bequeath  to  the  said  Henry  O, 
Norris  all  my  furniture,  books,  paintings  and 
household  effects,  and  all  live  stock  and 
farming  implements  on  said  farm  of  'Barry- 
more'  as  a  gift,  and  not  subject  to  the  limi- 
tations and  trusts  as  set  forth  in  clause 
fourth. 

"Item  4th.  I  devise  and  bequeath  to  the 
said  trustees  hereinafter  named  all  the  rest 
and  residue  of  my  property,  both  real  and 
personal,  to  be  divided  Into  six  equal  shares 
or  parts,  and  one  share  each  shall  be  allot- 
ted and  held  for  my  six  children— Golda  Gal- 
houn  Sauuj^ers,  Alexander  J.  Norris,  Marie 
A.  Saunders,  Emma  P.  Norris,  Virginia  G. 
Norris  and  Dudley  Norris— during  their  re- 
spective lives  in  and  upon  the  following 
trusts:  That  said  trustees  shall  collect  and 
receive  the  rents,  issues,  interests  and  prof- 
its of  said  properties  both  real  and  personal, 
and  after  adding  one  per  cent  of  said  income 
yearly  to  the  capital  shall  pay  and  apply  the 


balance  to  the  use  and  benefit  of  said  chil- 
dren respectively  during  their  lives.  The 
shares  of  my  daughters  and  the  income  there- 
of to  be  for  their  sole  and  separate  use,  free 
from  any  control  of  their  husbands  or  lia- 
bility to  be  in  any  way  pledged  for  their 
debts  or  obligations;  that  said  trustees  shall 
have  power  to  sell  and  reinvest  any  of  said 
properties  or  securities  and  shall  keep  a  sep- 
arate trust  account  of  each  share;  and  that 
each  of  said  children  shall  have  power  of  ap- 
pointment, that  is  to  dispose  of  his  or  her 
share  by  will  in  favor  of  any  of  his  or  her 
issue;  and  in  case  of  any  of  my  said  children 
dying  and  leaving  issue  without  having  made 
a  will,  then  his  or  her  share  shall  pass  to 
his  or  her  issue;  and  in  case  any  of  my  said 
children  should  die  without  issue  or  intes- 
tate, then  his  or  her  share  shall  be  divided 
among  his  gt  her  surviving  brothers  and 
sisters,  to  be  held  by  said  trustees  upon  the 
same  trusts. 

"But  said  trustees  shall  permit  my  son 
Henry  G.  Norris  to  occupy  and  use  the  prop- 
erty devised  and  bequeathed  for  his  use  and 
benefit^  the  second  clause  above  without 
accountability  for  the  rents,  profits  or  in- 
come thereof,  and  furthermore,  they  may 
keep  any  real  estate  that  may  pass  to  them 
under  the  fourth  clause  above,  intact  and 
undivided  if  in  their  Judgment  it  be  best  to 
do  so.  until  it  can  be  divided  or  sold,  and 
re-invested  to  advantage,  dividing  the  rents 
and  profits  among  the  several  shares  as 
above  provided. 

"Item  5th.  Anything  that  I  may  have  giv- 
en, or  may  in  my  life  time  give,  to  any  of 
my  children,  is  a  gift,  and  shall  not  be  treat- 
ed as  a  debt  or  advancement,  nor  be  de- 
ducted from  any  of  the  devisees  or  bequests 
herein  made. 

"Item  6th.  I  hereby  nominate  and  appoint 
Henry  G.  Norris,  Alexander  J.  Norris  and  my 
son-in-law  William  H.  Saunders,  the  exec- 
utor of  this  will,  and  trustees  for  the  trusts 
herein  provided;  and  if  in  the  event  of  a 
vacancy  by  reason  of  death  or  otherwise,  I 
nominate  and  appoint  Dudley  Norris  as  an 
executor  and  trustee  to  fill  such  vacancy 
when  he  shall  have  become  twenty-one  years 
of  age.  And  I  request  that  they  shall  be  al- 
lowed to  qualify  without  security. 

''Item  7th.  Should  any  difference  of  opin- 
ion occur  between  my  said  executors  or  trus- 
tees as  to  the  holding  and  retaining  or  re- 
investing of  property  or  securities  or  otlier- 
wise  in  the  discharge  of  their  duties,  then, 
so  long  as  there  shall  be  three  of  them  act- 
ing, the  decision  of  two  of  them  shall  be 
condusive;  and  in  the  event  there  be  only 
two  of  them  acting,  then  the  opinion  of  Hen- 
ry C.  Norris  shall  prevail.'* 

"(Godlcil) 

"I,  H.  D.  B.  Norris,  of  Marshall,  Fauquier 
county,  Virginia,  do  make  this  my  codicil  to 
my  will  dated  the  25th  day  of  November, 
and  I  hereby  expressly  confirm   my 
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said  win,  excepting  so  far  as  the  disposition 
of  my  property  Is  changed  by  this  codiclL 

"I  desire  that  my  dear  friend  Alexander  J. 
Morrison,  of  London,  England,  in  whose 
Judgment  and  sense  of  justice  I  have  full 
confidence,  shall  make  settlement  of  all  mat- 
ters of  business  between  my  estate  and  my 
son-in-law  W.  H.  Saunders,  both  as  to  our 
personal  accounts  and  the  real  estate  busi- 
ness of  W.  H.  Saunders  &  Go.  in  the  manner 
following:  I  do  not  desire  any  public  ap- 
praisement of  the  business  or  the  property 
owned  by  the  said  firm,  but  it  Is  my  will  that 
our  personal  accounts  and  the  accounts  of  the 
said  firm  be  submitted  to  the  executors  of  my 
will  and  that  they  furnish  Mr.  Morrison  with 
.such  statements  and  informatidn  as  may  be 
necessary  to  a  settlement  as  aforesaid: 

*1  direct  also,  that  my  said  son-in-law 
shall  have  such  time  as  he  may  desire  to 
make  payment  of  any  money  that  may  be 
due  my  estate  by  him  at  the  time  of  my 
death,  such  time  not  to  exceed  five  years  after 
my  decease. 

''If  my  said  son-in-law  do  not  concur  in 
the  aforesaid  manner  of  settlement  between 
him  and  my  estate,  or  If  my  said  friend 
Alexander  J.  Morrison  be  not  living  at  the 
time  of  my  death,  then  I  direct  that  my  ex- 
ecutors make  settlement  with  my  son-in-law 
as  to  said  private  and  firm  accotints  relying 
on  their  discretion  and  fairness  to  all  con- 
cerned.'* 

It  is  conceded  that  there  were  grandchil- 
dren of  the  testator  living  at  the  commence- 
ment of  this  litigation,  who  are  yet  living, 
and  who  are  not  parties  to  the  proceeding. 
The  issue  as  to  the  validity  of  the  will  is 
distinctly  made  by  the  pleadings,  and  the 
question  whether  or  not  the  grandchildren 
have  an  interest  in  the  subject-matter  of  the 
litigation,  and,  if  so,  the  extent  of  their  in- 
terest, depends  upon  the  determination  of 
that  question.  This  being  the  case,  it  is  plain 
that  the  rights  of  the  grandchildren  are  di- 
rectly involved  in  the  controversy,  and  must 
be  affected  by  any  decree  that  may  be  pro- 
nounced. They  are  therefcure  indispensable 
parties  to  the  suit. 

The  principle  is  fundamental,  and  lies  at 
the  foundation  of  the  administration  of  jus- 
tice, that  every  person  whose  Interests  are 
immediately  involved  in  a  cause  must  be 
made  a  party,  and  afforded  an  opportunity 
to  assert  or  defend  his  rights.  Calvert  on 
Parties  to  Suits  in  Equity,  p.  2,  upon  a  re- 
view of  the  authorities,  concludes  that  "all 
persons  having  an  interest  in  the  object  of 
the  suit"  are  necessary  parties. 

In  1  Danieirs  Chy.  Pr.  p.  244,  the  rule  is 
stated  thus:  "A  person  may  be  affected  by 
the  demands  of  the  plaintiff  in  a  suit,  either 
immediately  or  consequentially.  Where  an  In- 
dividual is  in  the  actual  enjoyment  of  the 
subject-matter,  or  has  an  interest  in  It,  either 
in  possession  or  expectancy,  which  is  likely 
either  to  be  defeated  or  diminished  by  the 


plaintiff's  claim,  in  such  case  he  has  an  im- 
mediate interest  in  resisting  the  demand,  and 
all  persons  who  have  such  immediate  inter- 
ests are  necessary  parties  to  the  suit" 

And  Mr.  Barton  says:  "It  is  a  general 
rule  in  equity  that  all  persons  interested  in 
the  subject-matter  of  the  bill,  and  which  is 
involved  in  and  to  be  affected  by  the  pro- 
ceedings and  result  of  the  suit,  should  be 
made  parties,  however  numerous  they  may 
be."  1  Bar.  Chy.  Pr.  (2d  Ed.)  p.  141,  and  au- 
thorities dted;  Turner  v.  Barraudi  102  Va. 
— ^,  46  S.  E.  318;  Loyd  v.  Loyd's  Ex'r,  102 
Va.  — ,  46  S.  E.  687. 

It  follows  from  these  views  that  the  circuit 
court  erred  in  passing  the  decree  appealed 
from  in  a  suit  to  which  the  grandchildren  of 
the  testator  were  not  parties,  and  for  that 
error  the  decree  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  to  be 
had  therein  in  accordance  with  this  opinion. 

CALDWB^LL^  J.,  absent 


a02  Va.  622) 
MORIEN  T.  NORFOLK  &  A.  TERMINAL 

CO. 

(Suprema  Court  of  Appeals  of  Virginia.    March 

24, 1904.) 

NEW    TRIALS— VERDICT— PRBPONDERANCB    OP 
EVIDENCB— INSUFFICIENCY  OP  EVIDENCE. 

1.  A  verdict  cannot  be  set  aside  where  the 
preponderance  of  the  evidence  is  against  it, 
but  only  where  there  is  a  palpable  Insufficiency 
of  evidence  to  sustain  it. 

Error  from  Court  of  Law  and  Chancery  of 
City  of  Norfollc 

Action  by  one  Morlen  against  the  Norfolk 
&  Atlantic  Terminal  Company.  Judgment 
for  defendant;  and  plaintiff  brings  error.  Re- 
versed. 

W.  S.  Hillyer  and  Thoe.  H.  Wilcor,  for 
plaintiff  in  error.  H.  L.  Lowenbuig,  for  de- 
fendant in  error. 

HARRISON,  J.  This  action  was  brought 
to  recover  damages  for  injuries  suffered  by 
the  plaintiff,  which  she  alleges  were  caused 
by  the  negligence  of  the  defendant  company. 

At  the  first  trial  there  was  a  verdict  of  $2,- 
000  in  favor  of  the  plaintiff,  which  was  set 
aside,  and  at  the  second  trial  no  evidence 
was  introduced,  and  judgment  was  given  for 
the  defendant. 

Was  it  error  to  set  aside  the  first  verdict? 
This  is  the  sole  question  presented  for  our 
consideration. 

The  plaintiff  was  a  passenger  upon  the 
electric  street  car  of  the  defendant  company, 
and  alleges  that  at  her  destination,  for  the 
purpose  of  allowing  her  to  get  off,  the  car 
stopped,  and  that,  while  she  was  in  the  act 
of  alighting,  the  car  was  violently  and  sud- 
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denly  started,  whereby  die  was  thrown  with 
great  force  and  yiolence  to  the  ground,  there- 
by sustaining  the  injuries  complained  of. 

The  contention  of  the  defendant  company 
is  that  the  injury  sustained  by  the  plaintiff 
was  the  result  of  her  own  negligence  In 
alighting  from  the  car  while  it  was  In  mo- 
tion and  slowing  down  to  stop.  The  clearly 
defined  issue  of  fact,  therefore,  submitted 
to  the  Jury,  was,  had  the  car  stopped,  or 
was  it  still  moving;  when  the  plaintiff  at- 
tempted to  alight? 

The  evidence  on  behalf  of  the  plaintiff,  if 
the  Jury  believed  It,  fully  sustained  her  con- 
tention that  the  car  had  stopped;  and  the 
evidence  of  the  defendant  was  ampler  if  the 
Jury  believed  that,  to  sustain  its  contention 
that  the  car  was  still  In  motion  when  the 
plaintiff  attempted  to  alight  The  Jury  ac- 
cepted as  true  the  evidence  on  behalf  of  the 
plaintiff,  and  returned  a  verdict  in  accord- 
ance therewith. 

This  court  has  so  frequently  and  so  re- 
cently dealt  with  the  power  of  courts  to  dis- 
turb the  verdicts  of  Juries,  where  the  issue 
determined  was  a  pure  question  of  fact,  that 
it  la  wholly  unnecessary  to  again  elaborate 
the  subject  Under  repeated  decisions  of  this 
court,  the  verdict  of  a  Jury  cannot  be  set  aside 
unless  there  Is  a  palpable  Insuflaclency  of  evi- 
dence to  sustain  ft  Nor  is  Interference  with 
a  verdict  authorized  where  the  court  merely 
doubts  its  correctness,  or  would  Itself  have 
found  a  different  verdict  The  admissibil- 
ity of  evidence  is  with  the  court,  but  its 
weight  is  wholly  with  the  Jury.  Kimball 
&  Fink  V.  Friend's  Adm'r,  96  Va.  125,  14S, 
27  S.  E.  901;  Reusens  v.  Lawson,  96  Va.  285, 
31  S.  B.  528;  Marshall's  Adm'x  t.  Valley  R. 
Co.,  99  Va.  798,  34  S.  B.  455. 

In  the  light  of  these  well-established  prin- 
ciples, we  are  of  opinion  that  it  was  error  to 
set  aside  the  verdict  found  by  the  Jury  on 
the  first  trial.  The  Judgment  complained  of 
must  therefore  be  reversed,  and  Judgment 
entered  here  in  favor  of  the  plaintiff  in  error 
in  accordance  with  the  first  verdict  found 
by  the  Jury. 

CARDWEm  J.,  absent 


(102  Va.  690) 

LTNCnBURQ  COTTON  MIIXS  t.  STAN- 
LEY. 

(Supreme  Court  of  Appeals  of  Virginia.  Biarch 
24,190L) 

BILLS     OF     KXCKPTIONB— SIGNING — INJUBY    TO 
INFANT  EMPLOY^— WABNINGS— DAMAGES. 

1.  Under  the  act  of  February  15,  1901  (Acts 
1901,  p.  186,  c.  172),  bills  of  exceptions  may 
be  signed  within  30  days  from  the  adjournment 
of  the  term  of  the  court  at  which  the  final  judg- 
ment is  rendered. 

2.  The  law  presumes  that  an  Infant  between 
7  and  14  years  of  age  cannot  be  guilty  of  con- 
tributory negligence^  and  in  an  action  by  such 


infant  the  harden  Is  on  the  defendant  to 

come  this  presomption  by  proof  of  inteUigenos 
and  capacity. 

3.  A  master  who  employs  children  niiitt  wan 
them  against  dangers  to  which  their  work  ex- 
poses them,  and  must  put  this  warning  in 
such  plain  language  as  to  be  sure  that  they 
understand  and  appreciate  the  danger.  It  is 
not  enough  that  he  should  do  his  beet  to  make 
children  onderstand;  they  most  onderstand  in 
fact. 

4.  Where  a  child  has  neither  natnral  nor  le- 
gal guardian,  in  estimating  the  damages  for  a 
personal  injury  received  by  him  he  may  r»> 
ceive  compensation  for  loss  of  time. 

Brror  from  Circuit  Oourt  of  CAty  of  Ljncb- 
bnrg. 

Action  by  Fitzhngh  Stanley,  by  bis  next 
friend,  against  the  Lynchburg  Ck>tton  Milla. 
Judgment  for  plaintiff,  and  defendant  biingg 
error.    Affirmed. 

P.  H.  a  Oabell  and  Hoi-sley  &  B]ackf<Nrd, 
for  plaintiff  in  error.  Don  P.  Halsey  and  A* 
W.  NowUn,  for  defendant  in  error. 


HARRISON,  J.  This  action  was  brooght 
by  Fitzhugh  Stanley,  suing  by  his  next  friend, 
to  recover  damages  from  the  Lynchburg  Cot- 
ton Mills  for  injuries  sustained  by  the  plain- 
tiff in  consequence  of  the  alleged  negligenca 
of  the  defendant 

There  was  a  demurrer  to  the  eyldenee, 
which  was  overruled  by  the  circuit  court,  and 
judgment  given  In  favor  of  the. phiin tiff  for 
$5,000,  the  damages  ascertained  by  the  jury. 
It  is  insisted  that  bills  of  exception  Nos.  1, 
2,  and  3,  taken  by  the  defendant,  are  not 
parts  of  the  record,  because  the  bills  were  not 
signed  within  80  days  from  the  adjournment 
of  the  term  of  the  coiurt  at  which  the  deci- 
sions were  rendered  to  which  they  object 
Acts  1901,  p.  ISG,  c  172. 

This  position  Is  not  tenable.  The  objec- 
tions were  taken  and  overruled  at  the  Novem- 
ber term,  1902.  Upon  the  demurrer  to  the 
evidence  the  court  took  time  to  conaidtf, 
and  did  not  render  its  judgment  until  the 
next  term.  Within  30  days  from  this  last- 
named  term,  at  which  the  final  judgm^it 
was  rendered,  the  bills  of  exception  in  ques- 
tion were  signed.  As  the  law  stood  prior  to 
the  act  relied  on,  the  bills  of  exception  could 
have  been  signed  at  the  April  term,  1903,  at 
which  the  final  judgment  was  entered. 
Hudgins  Y.  Simon,  91  Va.  6^9,  27  S.  B.  606L 
The  act  cited,  o*  February  15,  1901,  was  in- 
tended to  extend  the  time  within  which  bills 
of  exception  could  be  tendered  and  signed. 
Until  the  final  judgment  is  rendered,  the 
case  is  open  for  the  purpose  of  perfecting 
exceptions  duly  taken  to  rulings  during  tbe 
trial.  The  act  extends  the  time  in  which 
they  may  be  perfected  for  30  days  beyond  the 
final  judgment,  or  until  such  time  as  the  par- 
ties shall  agree,  of  record,  to  extend  it    If 
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the  contention  now  made  were  to  proTall,  the 
result  Would  be  that  the  act  which  was 
plainly  intended  to  enlarge  the  time,  would 
be  converted  into  a  means  of  curtailing  such 
lights  by  giving  litigants  less  time  in  which 
to  perfect  their  bills  of  exception  than  they 
had  before  the  act  was  passed. 

For  convenience^  we  will  consider  tiie  bills 
of  exception  in  their  inverse  order. 

The  fourth  bill  of  exceptions  presents  the 
real  question  in  the  case,  to  which  the  argu- 
ments, both  written  and  oral,  have  been  al- 
most exclusively  devoted;  that  is,  whether 
or  not  the  court  erred  in  overruling  the  de- 
murrer to  the  evidence.  At  the  time  of  the 
injury  complained  of,  the  plaintiff  was  a  boy 
not  quite  12  years  of  age.  He  was  employ- 
ed by  the  defendant  company  to  work  in  its 
bagging  room  as  a  "doff er"— that  is,  work  on 
the  spinning  frames  in  taking  off  and  putting 
on  bobbins— and  had  been  engaged  in  this 
and  other  employment  for  several  weeks. 
Adjacent  to  the  bagging  room  was  a  large 
carding  room  in  which  51  carding  machines 
were  operated.  These  carding  machinep 
were  located  in  rows,  with  alleys  between 
each  row,  and  a  space  7  feet  8  inches 
wide  around  the  entire  room  next  to  th? 
walla  It  was  necessary  for  the  employ^ 
in  the  bagging  room  to  go  through  the  card- 
ing room  to  reach  the  water-closet,  and  the 
route  usually  taken  for  this  purpose  was 
around  the  walkway  next  to  the  walls.  On 
the  occasion  of  the  accident  the  plaintiff  was 
pursuing  this  route  on  his  way  to  the  water- 
closet,  when  he  came  upon  several  small 
boys,  his  companions  from  the  bagging 
room,  who  were  playing  with  the  belt  of 
one  of  the  carding  machines  by  throwing  it 
off  and  on  the  revolving  wheels.  The  plain- 
tiff had  never  engaged  in  such  sport,  but  it 
appealed  to  his  childish  Instincts,  and  he 
stoK>ed,  and  began  to  engage  in  the  perform- 
ance himself.  He  had  hardly  begun  to  do 
so  when  his  arm  was  caught  between  the 
belt  and  the  pulley,  and  so  seriously  injured 
that  it  had  to  be  amputated  above  the  elbow. 
It  is  further  shown  that  it  was  a  common 
thing  for  the  boys  about  -  the  mill  to  play 
with  the  belts,  and  that  this  fact  was  known 
to  those  in  charge  of  the  machinery  and  oth- 
er departments.  It  is  established  by  the  tes- 
timony of  the  plaintiff,  which,  under  the 
demurrer  to  the  evidence,  must  be  taken 
as  true,  that  he  had  frequently  seen  boys 
play  with  the  belts  as  on  this  occasion;  that 
he  did  not  know  it  was  dangerous;  and  that 
he  liad  never  at  any  time  been  warned 
against  doing  so,  or  received  instruction  of 
any  sort  with  respect  to  the  dangers  sur- 
rounding him.  There  must  have  been  a  pe- 
culiar fascmation  in  throwing  the  belts  off 
and  on  as  these  boys  were  doing,  for  the  su- 
perintendent of  the  mills  testifies  that  he  had 
seen  grown  men  play  with  the  belts. 

The  law  presumes  that  an  infant  between 
7  and  14  years  of  age  cannot  be  guilty  of  con- 
tributory negligence,   and   in  an  action  by 


such  infant  the  burden  is  on  the  defendant 
to  overcome  this  presumption,  by  proof  of  in- 
telligence and  capacity.  Roanoke  v.  Shull, 
97  Va.  419,  34  S.  E.  34  75  Am.  St  Rep.  791. 
The  defendant  made  no  effort  to  overcome 
this  presumption.  Indeed,  as  said  by  the 
learned  Judge  of  the  circuit  court,  "so  far  as 
any  conclusion  as  to  the  plaintiff's  intelli- 
gence can  be  drawn  from  his  testimony,  it 
is  of  an  unfavorable  character."  The  single 
inquiry  here  is,  therefore,  was  the  defendant 
guilty  of  negligence  In  the  discharge  of  its 
duty  to  this  little  boy?  The  degree  of  care 
due  by  the  master  to  an  Infant  employ^  of 
tender  years  is  much  greater  than  is  due  to 
an  adult.  That  course  of  conduct  which 
would  be  ordinary  care  when  applied  to  per- 
sons of  mature  Judgment  and  discretion 
might  be  gross,  and  even  criminal,  negligence 
toward  children  of  tender  years.  The  same 
discernment  and  foresight  that  older  people 
and  experienced  persons  habitually  employ 
in  discovering  dangers  cannot  be  reasonably 
expected  of  children  of  tender  years,  and 
therefore  the  greater  precaution  should  be 
taken  where  children  are  exposed  to  such 
dangers.  Under  the  head  of  "Special  Du- 
ties of  Masters  to  Minors,*'  the  duty  of  one 
who  employs  young  persons  Is  thus  stated 
in  section  219  of  Shearman  and  Rcdfleld  on 
Negligence,  by  the  learned  authors  of  that 
valuable  work:  "It  is  the  duty  of  one  who 
employs  young  persons  in  his  service  to  take 
notice  of  their  apparent  age  and  ability,  and 
to  use  ordinary  care  to  protect  them  from 
risks  which  they  cannot  prop^Iy  appreciate, 
and  to  which  they  ought  not  to  be  exposed. 
This  is  a  duty  which  cannot  be  delegated; 
and  any  failure  to  perform  it  leaves  the  mas- 
ter subject  to  the  same  liability,  with  re- 
spect to  such  risks,  as  if  the  child  were  not 
a  servant.  For  this  purpose  the  master  must 
instruct  such  young  servants  in  their  work, 
and  warn  them  against  the  dangers  to  which 
it  exposes  them,  and  he  must  put  this  warn- 
ing in  such  plain  language  as  to  be  sure  that 
they  understand  and  appreciate  the  danger. 
For  it  is  not  enough  that  he  should  do  his 
best  to  make  children  understand.  They 
must  not  be  exposed  to  dangers  which  they 
do  not  fully  understand  in  fact  Bearing  in 
mind  the  natural  fcnrgetfulness  of  youth, 
he  must  renew  this  warning  from  time  to 
time,  as  may  be  reasonably  necessary.  And 
if  the  servant  has  not  capacity  enough  to 
understand  the  warning  and  appreciate  the 
danger,  or  for  any  other  reason  does  not 
in  fact  understand  it,  the  master  will  be  lia- 
ble for  any  injury  which  such  servant  may 
suffer  in  consequence,  if  continued  at  such 
work.  But  the  master  is  not  required  to 
point  out  dangers  which  are  known,  or  must 
be  obvious  to  and  fully  appreciated  by,  the 
servant,  after  making  due  allowance  for 
his  youth.  Generally,  this  question  is  for 
the  Jury." 

In  Thompson  on  Neg.  978>  it  is  said:  "The 
law  puts  upon  a  master,  when  he  takes  an 
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infant  Into  his  Benrlce,  the  duty  of  explain- 
ing to  him  folly  the  hazards  and  dangers  con- 
nected with  the  business,  and  of  Instructing 
him  how  to  avoid  them.  Nor  is  this  all. 
The  master  will  not  hare  discharged  his 
duty  in  this  regard  unless  the  instructions 
and  precautions  given  are  so  graduated  to 
the  youth,  ignorance,  and  inexperience  of  the 
servant  as  to  make  him  fully  aware  of  the 
danger  to  him,  and  to  place  him,  with  ref- 
erence to  it,  in  substantially  the  same  state 
as  if  he  were  an  adult" 

In  Bailey  on  Per.  InJ.  8  2766^  it  Is  said: 
"Persons  who  employ  children  to  work  with 
dangerous  machinery  or  in  dangerous  places 
should  anticipate  that  they  will  exercise  only 
such  Judgment,  discretion,  and  care  as  is 
usual  among  children  of  the  same  age  under 
similar  circiunstances,  and  are  bound  to  use 
due  care,  having  regard  to  their  age  and  in- 
experience, to  protect  them  from  dangers 
incident  to  the  situation  In  which  they  are 
placed;  and  as  a  reasonable  precaution  in 
the  exercise  of  such  care  in  that  behalf  it 
is  the  duty  of  the  employer  to  so  instruct 
such  employ^  concerning  the  dangers  con- 
nected with  their  employment,  which  dan- 
gers, from  their  youth  and  inexperience,  they 
may  not  comprehend  or  appreciate,  that  they 
may,  by  the  exercise  of  such  care  as  ought 
reasonably  to  be  expected  of  them,  guard 
against  and  avoid  injuries  arising  therefrom." 
And  further  adds  that  an  infant  who,  by 
reason  of  his  youth  and  inexperience,  is  in- 
jured, when  not  properly  Instructed  and 
warned  as  to  the  dangers  incident  to  his 
work,  may  recover  therefor. 

In  Watson  on  Per.  InJ.  §  114,  It  is  said:  'rThe 
defendant  will  be  liable  if  negligent,  though 
it  is  the  act  of  the  child  injured  which  is 
proximate  to  his  own  injuries,  if  such  act  is 
of  a  character  naturally  to  be  expected  of  a 
child,  and  in  accordance  with  the  usual  in- 
discretions and  errors  of  Judgment  charac- 
teristic of  immature  years." 

The  statement  of  the  law  by  these  authors 
of  acknowledged  accuracy  and  ability  is  sus- 
tained by  numerous  decisions  of  the  courts 
of  last  resort  throughout  the  country.  Sulli- 
van V.  India  Mfg.  Co.,  113  Mass.  299;  Rock 
V.  Orchard  Mills,  142  Mass.  528,  8  N.  B.  401; 
Glover  v.  Dwight  Mfg.  Co.,  148  Mass.  22,  18 
N.  B.  507,  12  Am.  St  Rep.  512;  Ogley  v. 
Miles  (Sup.)  8  N.  Y.  Supp.  270;  Hlckey  v. 
Taaffe,  106  N.  Y.  26,  12  N.  B.  286;  Smith  v. 
Irwin,  51  N.  J.  Law,  507,  18  AU.  852,  14  Am. 
St  Rep.  609;  Rolling  Mill  v.  Cooper,  etc., 
131  Ind.  363,  30  N.  B.  204;  Hinckley  v.  Horaz- 
dowsky,  133  111.  350,  24  N.  E.  421,  8  L.  R.  A. 
490,  23  Am.  St  Rep.  618;  Harris  v.  Shebek, 
etc.,  151  111.  287,  87  N.  K  1015;  Flak,  etc., 
V.  R.  R,  Co.,  72  Cal.  38,  13  Pac.  144, 1  Am.  St 
Rep.  22;  Cotton  Seed  Oil  Co.  v.  Hale,  56 
Ark.  232,  10  a  W.  600;  Fitzgerald  v.  Furni- 
ture Co.,  131  N.  C.  636^  42  S.  B.  046;  aeve- 
land  Rolling-MUl  Co.  v.  Corrigan,  46  Ohio 
St  283,  20  N.  E.  406.  3  U  R.  A.  385. 

The   rule   established   by   the  authorities 


dted  Is  both  Just  and  Humane  Cbydren  of 
tender  years  are  often  employed  about  fac- 
tories filled  with  complicated  and  dangerous 
machinery,  where  they  will  be  exposed  to  re- 
volving wheels,  belts,  and  pulleys,  where  any 
one  may  know  that,  by  reason  of  inexperi- 
ence and  immature  Judgment,  they  are  liable 
to  be  killed  or  maimed.  In  the  case  under 
consideration  there  are,  as  shown  by  the  rec- 
ord, employed  in  the  mills  of  the  defendant 
company  75  children  under  14  years  of  age, 
of  which  number  45  are  under  the  age  ot  12 
years.  If  it  is  to  the  interest  of  manufac- 
turing establishments  to  employ  infants  of 
such  tend»  years,  with  their  immature  Judg- 
ment and  lack  of  experience,  not  only  the 
dictates  of  humanity,  but  public  policy,  de- 
mands that  they  should  be  held  to  the  highest 
degree  of  refiponsibility  for  their  care  and 
protection.  They  must  take  knowledge  of 
their  childish  dii^osition  to  play,  and  to  ^y 
with  fire,  and  of  their  InaMlity  to  recognize 
danger,  although  open  and  obvious  to  those 
of  riper  years.  They  must  instruct  them  as 
to  the  many  dangers  with  which  they  are 
surrounded,  and  the  way  to  avoid  such  dan- 
gers; and  they  must  continue  to  repeat  such 
Instruction  until  they  know  the  danger  is  ful- 
ly understood  and  appreciated.  And,  In  view 
of  the  proneness  of  children  to  forget;  they 
must  from  time  to  time  renew  these  instmc^ 
tions,  warnings,  and  cautions.  Of  the  exist- 
ence of  the  rule  requiring  these  duties  of  the 
master,  and  of  its  pre-eminent  Justice^  there 
can  be  no  doubt,  and  we  are  of  opinion  that 
the  case  at  bar  is  clearly  within  its  influence. 
The  plaintiff  was  an  ignorant  child,  less  than 
12  years  of  age,  without  father,  mother,  or 
legal  guardian.  In  these  cotton  mills  he  was 
surrounded  by  innumerable  dangers.  He  was 
put  to  work  in  a  position  where,  upon  every 
call  of  nature,  he  was  compelled  to  pass 
through  a  large  carding  room  filled  with 
machinery,  with  Its  countless  revolving 
wheels  and  belts.  He  was  subjected  to  all 
these  perils  without  instructicMi  or  warning 
from  his  employers  with  respect  to  such  dan- 
I  gers,  or  how  to  act  in  order  to  avoid  them. 
He  was  left  to  his  own  resources  and  imma- 
ture Judgment,  with  the  natural  result  that 
in  ignorance  of  the  danger,  he  was  guilty  of 
an  act  which  brought  upon  him  a  calamity 
that  compels  him  to  a  maimed  and  compara- 
tively helpless  life.  Such  want  of  care  and 
watchfulness  over  the  immaturity  of  tender 
years  by  the  master  renders  him  liable  un- 
der the  rule  of  duty  that  we  have  seen  he 
must  observe. 

The  third  bill  of  exceptions  Is  to  the  action 
of  the  court  in  giving  an  instruction  which 
provided  that  the  Jury  might  in  estimating 
the  plaintiff's  damage,  take  into  considera- 
tion, among  other  things,  his  loss  of  time,  and 
any  other  elements  of  damage  necessarily  oc- 
casioned by  or  growing  out  of  said  lnjm7. 

The  plaintiff  had  neither  a  natural  nor 
legal  guardian  who  was  entitled  to  his  wages, 
and,  so  far  as  the  record  throws  any  light 
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on  the  8til](Ject,  he  was  working  for  his  liv- 
ing and  receiving  his  own  wages.  Under 
these  circumstances  his  time  was  his  own, 
and  he  was  entitled  to  compensation  Tor  its 
loss.  As  to  the  second  ground  of  objection, 
the  language  expressly  limits  the  recovery  to 
the  elements  of  damage  necessarily  occasion- 
ed by  or  growing  out  of  the  injury,  and  there 
was  no  error  In  its  use. 

The  second  and  first  bills  of  exception  are  to 
the  action  of  the  court  in  admitting  certain 
evidence  tending  to  establish  negligence  on 
the  part  of  the  defendant  in  not  having  fen- 
-ced  the  machinery  off,  the  objection  being 
that  the  evidence  was  immaterial,  and  the 
witnesses  deposing  on  the  subject  not  ex- 
perts. 

In  the  conclusion  we  have  reached  this  efvl- 
dence  has  played  no  part,  and  therefore  the 
defendant  has  suffered  no  prejudice  by  its  in- 
troduction, even  if  it  was  inadmissible,  as  to 
which  we  express  no  opinion. 

For  these  reasons  the  Judgment  of  the  cir- 
cuit court  must  be  affirmed. 

CABDWBLL^  J.,  absent 


(102  Va.  5»9) 

ATLANTIC  COAST  LINE  RY.  CO.  et  al.  T, 
COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
24,  1904.) 

CORPORATION  COMMISSION— VALIDITY  OP  REG- 
ULATIONS —  WHEN  DBTERMINBD  —  POLICE 
POWER— REGULATION  OP  INTERSTATE  AND 
POREIGN  COMMERCE. 

1.  A  State  may  make  valid  enactments,  In  the 
exercise  of  its  poUce  power,  to  promote  the  wel- 
fare and  convenience  of  its  citizens,  though  such 
laws,  in  their  operation,  incidentally  interfere 
with  interstate  and  foreign  commerce. 

2.  The  rules  prescribed  *  by  the  corporation 
commission  pursuant  to  the  authority  of  Const. 
1902,  8  155,  and  Act  May  16,  1903  (Acts  1902- 
04,  p.  392),  with  reference  to  storage,  demur- 
rage, car  service,  and  car  detention  charges,  are 
not  void  because  in  their  operation  they  affect 
incidentally  interstate  and  foreign  commerce. 

3.  Const  1902,  §  156,  subsec.  "h,"  providing 
that  the  right  of  any  person  to  institute  in  the 
courts  any  action  against  any  transportation 
company  shall  not  be  impaired  by  reason  of  any 
fine  or  penalty  which  the  corporation  commis- 
sion may  impose  on  such  company  for  its  fail- 
ure to  comply  with  any  order  of  the  commission, 
but  in  no  proceeding  against  such  corporation 
shall  the  reasonableness  or  validity  of  any  rate, 
charge,  role,  etc.,  prescribed  by  the  commission 
within  the  scope  of  Its  authoritv  be  questioned, 
does  not  prevent  the  question  of  the  validity  of 
any  regulations  of  the  commission  under  the 
feaeral  or  state  Constitutions  from  being  in- 
quired into  in  an  action  based  on  such  regula- 
tions. 

4.  The  validity  of  the  rules  prescribed  by  the 
corporation  commission  pursuant  to  the  author- 
ity of  Const  1902,  $  155,  and  Act  May  16,  1903 
(Acts  1902-04,  p.  392),  with  reference  to  stor- 
age, demurrage,  car  service,  and  car  detention 
charges,  so  far  as  tiiey  in  their  operation  unlaw- 
fully interfere  wiUi  interstate  and  foreign  com- 
merce, or  deprive  transportation  companies  of 
their  property  withont  due  process  of  law,  may 
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be  raised  and  determined  in  any  particular  < 

in  which  the  question  can  be  raised  and  deter- 
mined. 

Appeal  from  the  State  Corporatioii  Com- 
mission. 

Proceedings  to  test  tbe  validity  <^  tega- 
lations  prescribed  by  the  corporati<Hi  com- 
mission. From  the  action  of  the  commis- 
sion ttie  Atlantic  (Joast  Line  Railway  Com- 
pany and  others  appeal.    Affirmed. 

By  section  155  of  the  Constitution,  which 
went  into  effect  July  10,  1902^  a  permanent 
commission  is  created,  to  be  known  as  the 
"State  Corporation  CJommlssion."  By  subsec- 
tion "a"  of  section  156  it  is  declared  that, 
"subject  to  the  provisions  of  this  Constitu- 
tion and  to  such  requirements,  rules  and  reg- 
ulations as  may  be  prescribed  by  law,  the 
State  Corporation  Commission  shall  be  the 
department  of  government  ♦  •  •  through 
which' shall  be  carried  out  all  the  provisions 
of  tbls  Constitution,  and  of  the  laws  made  in 
pursuance  thereof,  for  the  creation,  visita- 
tion, supervision,  regulation  and  control  of 
corporations  .chartered  by,  or  doing  business 
in,  this  state."  Subsection  "b"  of  that  sec- 
tion provides  that:  "The  commission  shall 
have  the  power,  and  be  charged  with  the 
duty,  of  supervising,  regulating  and  con- 
trolling all  transportation  and  transmission 
companies  doing  business  in  this  state,  in 
all  matters  relating  to  the  performance  of 
their  public  duties  and  their  charges  therefor, 
and  of  correcting  abuses  therein  by  such 
companies;  and  to  that  end  the  commission 
shall,  from  time  to  time,  prescribe,  and  en- 
force against  such  companies^  in  the  manner 
hereinafter  authorized,  such  rates,  charges, 
classifications  of  trafilc,  and  rules  and  reg- 
ulations, and  shall  require  them  to  establish 
and  maintain  all  such  public  service,  facili- 
ties and  conveniences,  as  may  be  reasonable 
and  just,  which  said  rates,  charges,  classifica- 
tions, rules,  regulations  and  requirements, 
the  commission  may,  from  time  to  time,  al- 
ter or  amend.  •  ♦  ♦  Before  the  commis- 
sion shall  make  or  prescribe  any  general  or- 
der, rule,  regulation  or  requirement,  not  di- 
rected against  any  specific  company  or  com- 
panies by  name,  the  contemplated  general 
order,  rule,  regulation  or  requirement  shall 
first  be  published  in  substance,  not  less  than 
once  a  week  for  four  consecutive  weeks  in 
one  or  more  of  the  newspapers  of  general 
circulation  published  in  the  city  of  Rich- 
mond, Virginia,  together  with  notice  of  the 
time  and  place,  when  and  where  the  commis- 
sion will  hear  any  objections  which  may  be 
urged  by  any  person  interested,  against  the 
proposed  order,  rule,  regulation  or  require- 
ment; and  every  such  general  order,  rule^ 
regulation  or  requirement,  made  by  the  com- 
mission, shall  be  published  at  length,  for  the 
time  and  in  the  manner  above  specified,  be- 
fore it  shall  go  into  effect,  and  shall  also,  as 
long  as  it  remains  in  force,  be  published  In 
each  subsequent  annual  report  of  the  com- 
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ml8sl<HL  Tlie  authority  of  the  commission 
(subject  to  review  on  appeal  as  hereinafter 
proYlded)  to  prescribe  rates,  charges  and 
classifications  of  traffic,  for  transportation 
and  transmission  companies,  shall  be  para- 
mount; but  its  authority  to  prescribe  any 
othei^  rules»  regulations  or  requirements  for 
corporations  or  other  persons  shall  be  sub- 
ject to  the  superior  authority  of  the  General 
Assembly  to  legislate  thereon  by  general 
laws.    ♦    ♦    •" 

By  subsection  *'d"  of  that  section  it  is 
provided  that:  ''From  any  action  of  the  com- 
mission prescribing  rates,  charges  or  classi- 
fications of  traffic,  or  affecting  the  train 
schedule  of  any  transportation  company,  or 
requiring  additional  facilities,  conveniencee 
or  public  service  of  any  transportation  or 
transmission  company,  or  refusing  to  ap- 
prove a  suspending  bond,  or  requiring  ad- 
ditional security  thereon  or  an  Increase  there- 
of, as  provided  for  in  subsection  'e'  of  this 
section,  an  appeal  (subject  to  such  reasonable 
limitations  as  to  time,  regulations  as  to 
procedure  and  provisions  as  to  costs,  as  may 
be  prescribed  by  lai^  may  be  taken  by  the 
corporation  whose  rates,  charges  or  classi- 
fications of  traffic,  schedule,  facilities,  conven- 
iences or  service,  are  affected,  or  by  any  per- 
son deeming  himself  aggrieved  by  such  ac- 
tion, or  (if  allowed  by  law)  by  the  common- 
wealth." That  subsection  further  provides 
that  such  appeal  shall  be  as  of  right,  and  to 
the  Supreme  Oourt  ot  Appeals  only. 

Subsection  *T'  of  that  section,  after  pro- 
viding how  the  record  for  an  appeal  shall  be 
made  up,  and  that  the  commission  shall  file 
with  it,  and  as  a  part  thereof,  a  written  state- 
ment of  the  reasons  upon  which  the  action 
appealed  from  was  based,  which  statement 
shall  be  read  and  considered  by  this  court 
upon  disposing  of  the  appeal,  provides  that 
this  court  "shall  have  Jurisdiction,  on  such 
appeal,  to  consider  and  determine  the  reason- 
ableness and  Justness  of  the  action  of  the 
commission  appealed  from,  as  well  as  any 
other  matter  arising  under  such  appeal:  pro- 
vided, however,  that  the  action  of  the  com- 
mission appealed  from  shall  be  regarded 
as  prima  facie  Just  reasonable  and  cor- 
rect   •    •    ♦•• 

By  an  act  approved  May  16^  1908  (Acts 
1902-03-04,  p.  392),  the  corporation  commis- 
sion was  required  to  fix  and  prescribe  stor- 
age, demurrage,  and  car-service  charges 
which  may  be  collected  by  railroad  and  oth- 
er transportation  companies  on  freight  trans- 
ported or  to  be  transported  by  them,  and 
to  be  paid  by  them  on  freight  delayed  and 
cars  not  promptly  furnished  or  placed  by 
them,  with  rules  and  regulations  governing 
the  same. 

By  virtue  of  the  authority  conferred  by 
the  Constitution  and  the  Act  of  Assembly, 
the  corporation  commission,  after  notice  and 
hearing  as  provided  by  the  CJonstitution,  pre- 
scribed and  fixed  certain  rules  and  regula- 
tions for  the  government  of  transportation 


companies  and  shippers  doing  business  la 
this  state,  and  which  are  as  follows: 

"All  storage,  demurrage  and  car  service 
cbaiges,  and  all  car  detention  charges,  shall 
be 'as  prescribed  hi  these  rules.  Nothing  in 
these  rules  shall  apply  to  shipments  of  live 
stock  and  perishable^  freight,  which  ship- 
ments shall  be  governed  by  the  statutes  now 
in  force,  with  such  additional  requiremoiti 
as  may  be  ordered  by  the  commission  from 
time  to  time.  In  all  computation  of  time  un- 
der these  rules,  Sundays  and  legal  heydays 
are  to  be  excluded. 

"Bule  I.  When  a  shipper  makes  a  verbal  or 
written  application  to  a  railroad  company  for 
a  car  or  cars,  to  be  loaded  with  any  kind  of 
freight  embraced  in  the  tariff  ot  said  com- 
pany, stating  in  said  application  the  charac- 
ter of  the  freight  and  its  final  destinatioii, 
the  railroad  company  shall  furnish  same 
within  four  days  from  seven  o'clock  a.  nt 
the  day  following  such  application. 

"Or.  when  the  shipper  making  such  applica- 
tion specifies  a  future  day  on  which  he  desh^ 
to  make  a  shipment  giving  not  less  than  four 
days*  notice  thereof,  computing  from  sevea 
o'clock  a.  m.  the  day  following  such  appli- 
cation, the  railroad  company  shall  fomish 
such  car  or  cars  on  the  day  specified  In  the 
application. 

"For  failure  to  comply  with  this  role,  the 
company  so  offending  shall  forfeit  and  pay 
to  the  shipper  applying  the  sum  of  $1.00  per 
car  per  day,  or  fraction  of  a  day's  delay  after 
eq>iration  of  free  time,  upon  demand  in  writ- 
ing, made  within  thirty  days  thereafter  by 
the  shipper: 

"Provided,  however,  that  this  rule  shall 
not  apply  to  shipments  of  coal  and  coke  from 
mines  and  ovens. 

"Rule  II.  When  freight  in  carloads  or  len 
is  tendered  to  a  railroad  company,  and  cor- 
rect shipping  instructions  given,  the  railroad 
agent  must  immediately  receive  the  same  for 
shipment  and  issue  bills  of  lading  therefor, 
and  whenever  such  shipments  have  been  so 
received  by  any  railroad  company,  they  must 
be  carried  forward  at  the  rate  of  not  less 
than  fifty  (50)  miles  per  day  of  twenty-four 
hours,  computing  from  seven  o'clock  a.  m. 
the  day  following  receipt  of  shipment,  and  for 
failure  to  receive  and  transport  such  ship- 
ments, within  the  time  prescribed,  the  rail- 
road company  so  offending  shall  forfeit  and 
pay  to  the  shipper  the  sum  of  $10.00  p^  car 
per  day,  or  fraction  thereof,  on  all  carload 
freight  and  one  cent  per  hundred  pounds  per 
day,  or  fraction  thereof,  on  freight  in  less 
than  carloads,  with  minimum  charge  of  five 
(5)  cents  toe  any  one  package^  upon  demand 
in  writing  by  the  shipper,  or  other  party 
whose  interest  is  affected  by  such  delay: 
provided,  that  in  computing  the  time  of 
freight  in  transit  there  shall  be  allowed 
twenty-four  hours  at  each  point  where  trans- 
ferring from  one  railroad  to  another,  or  re- 
handling  of  freight  is  involved. 

"The  period  during  which  the  movement 
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of  freight  is  0uq)eiided  on  account  of  acci* 
dent,  or  any  cause  not  within  the  power  of 
the  railroad  company  to  prevent,  shall  be 
added  to  the  free  time  allowed  hi  this  role^ 
and  counted  as  additional  free  time. 

"Knle  IIL  Baihroad  companies  shall,  with- 
in twenty-four  hours  after  arrival  of  ship- 
ments, give  notice,  by  mail  or  otherwise,  to 
consignee,  of  the  arrival  of  shipments,  to- 
gether wltii  the  weight  and  amount  of 
freight  charges  due  thereon,  and  where 
goods  or  freight  in  carload  quantities  arrive, 
such  notice  shall  contain  also  identifying 
numbers,  letters,  and  initials  of  the  car  or 
cars,  and  if  transferred  in  transit;  the  num- 
ber and  initials  of  the  car  in  which  originally 
shipped.  Any  railroad  company  failing  to 
give  such  notice  shall  forfeit  and  pay  to  the 
shipper,  or  other  party  whose  interest  is  af- 
fected, the  sum  of  $1.00  per  car  per  day,  or 
fraction  of  a  day's  delay,  on  aU  carload  ship- 
ments, and  one  cent  per  hundred  pounds  per 
day,  or  fraction  thereof,  on  freight  in  less 
than  carloads^  with  minimum  charge  of  five 
(^  cents  for  any -one  package,  after  the  ex- 
phration  of  the  said  twenty-four  hours:  pro- 
vided, that  not  more  than  one  dollar  per  day 
be  charged  for  any  one  consignment  not  in 
excess  of  a  carload. 

'*(a)  This  rule  is  ai^licable  also  to  steam- 
boat and  steamship  lines. 

"Rule  IV.  Railroad  companies  shall  delivei- 
freight  at  their  depots  or  warehouses,  or,  in 
ease  of  shipments  for  track  delivery,  shall 
place  loaded  cars  at  an  accessible  place  for 
unloading  within  twenty-four  hours  after  ar- 
rival, computing  from  7  o'clock  a.  m.  the  day 
following  arrival  of  same.  Except  that  car- 
load shipments  for  track  delivery  at  local 
stations  having  not  more  than  one  team 
track,  shall  be  placed  at  an  accessible  point 
for  unloading  by  the  conductor  of  the  train 
on  which  the  car  arrives.  The  shipper  or 
consignee  shall  be  paid  $1.00  per  car  per  day 
for  each  day,  or  fraction  of  a  day,  such  de- 
livery is  so  delayed. 

"Rule  V.  All  carload  freight,  or  freight  car- 
ried at  carload  rates,  and  all  freight  in  cars, 
whether  full  carload  or  not,  taking  track  de- 
livery, shall  be  subject  to  the  demurrage,  or 
car  service  charges  prescribed  in  these  rules. 

"Rule  VI.  A  shipper,  on  whose  order  a  car 
or  cars  have  been  placed  for  loading,  shall 
be  allowed  forty-eight  hours  for  the  loading 
of  such  car  or  cars,  computing  time  from 
seven  o'clock  a.  m.  the  day  after  such  car 
or  cars  have  been  placed  subject  to  the  order 
of  shipper,  and  thereafter  a  demurrage  charge 
of  not  more  than  $1.0Q  per  car  per  day,  or 
fraction  of  a  day,  may  be  assessed  and  col- 
lected on  all  such  cars  as  have  not  been 
tendered  to  the  railroad  company  with  ship- 
ping instructions  within  said  forty-eight 
hours:  provided,  however,  that  should  the 
shipper  fall  to  begin  loading  within  forty- 
eight  hours  after  the  expiration  of  free  time, 
the  railroad  company  shall  consider  the  car 
or  cam  released,  and  may  assess  and  coDect 


$2.00  on  each  car,  covering  the  demorrage 
then  due. 

"Railroad  companies  shall  not  be  compelled 
to  furnish  cars  for  future  shipments  to  par- 
ties in  default  as  to  the  payment  of  the  de- 
murrage charges,  herein  last  provided  for,  un- 
til such  demurrage  charges  have  been  paid. 

"If,  after  placing  the  car  or  cars  as  re- 
quired by  this  rule,  the  railroad  company 
shall,  during  or  after  free  time,  temporarily 
remove  all  or  any  of  them,  or  in  any  way 
prevent,  obstruct  or  delay  the  loading  of 
same,  the  shipper  shall  not  be  chargeable 
with  the  delay  caused  thereby. 

"When,  by  reason  of  delay  or  irregularity 
on  the  part  of  the  railroad  company  in  filling 
orders,  cars  are  bunched  in  excess  of  the 
ability  of  the  shipper  to  load,  as  indicated  in 
his  applications,  the  shipper  shall  be  allowed 
separate  and  distinct  periods  of  free  time 
within  which  to  load  the  car  or  cars  specified 
in  each  separate  application. 

"Rule  VII.  A  car  or  cars  detained  or  held 
at  point  of  shipment  for  want  of  proper  ship- 
ping instructions,  or  by  reason  of  imperfect 
or  excessive  loading,  where  loading  is  done 
by  shipper,  shall  be  subject  to  a  demurrage 
charge  of  $1.00  per  car  per  day,  or  fraction 
of  a  day,  said  car  or  cars  are  so  detained 
or  held.  In  cases  of  imperfect  or  excessive 
loading  the  shipper  shall- be  notified  thereof 
as  early  as  practicable  after  said  car  or  cars 
have  been  received  from  him,  in  which  case 
car  service  charges  shall  begin  at  the  time 
of  notification. 

"Rule  VIII.  I^egal  notice^  as  referred  to  in 
these  rules,  may  be  either  actual  or  construc- 
tive. Where  the .  consignee  or  his  agent  is 
personally  served  with  notice  of  the  arrival 
of  freight  at  or  before  6  p.  m.  of  any  day, 
free  time  begins  at  seven  &<AwA  a.  m.  on  the 
day  after  such  notice  has  been  given.  Oon- 
structive  notice  referred  to  consists  of  posting 
notice  by  mall  to  consignee.  Where  this 
mode  of  giving  notice  is  adopted  there  shall 
be  twenty-four  hours'  additional  free  time: 
provided,  however,  that  when,  in  any  case 
where  notice  of  arrival  is  given  by  mail,  the 
consignee  shall  make  oath  that  neither  he, 
his  agents,  nor  employees,  have  received  such 
notice  then  he  will  be  held  not  to  have  re- 
ceived legal  notice  by  reason  of  posting  of 
said  notice  by  mail. 

"Rule  IX.  All  package  freight  unloaded  by 
railroad  companies  in  their  depots  or  ware- 
houses, and  all  freight  which,  in  order  to  re- 
lease cars,  is  unloaded  in  the  yard  space  of  a 
railroad  company,  which  Is  not  removed  by 
the  owners  thereof  from  the  custody  of  the 
railroad  company  within  forty-eight  hours, 
computing  from  seven  o'clock  a.  m.  of  the 
day  following  legal  notice  of  arrival,  may  be 
subject  to  the  charge  of  storage  for  each  day,* 
or  fraction  of  a  day,  it  may  remain  in  the 
custody  of  the  railroad  company,  as  follows: 

"In  less  than  carloads,  not  more  than  one 
cent  per  hundred  pounds  per  day,  or  fraction 
th^eof ;  in  carload  quantities,  not  more  than 
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ten  cents  per  tan  of  2,000  pounds  per  day  or 
fractioD  thereof,  but  not  exceeding  $1.00  per 
car  per  day,  or  fraction  of  a  day:  provided 
that  in  no  case  shall  the  amount  so  collected 
for  storage  of  a  less  than  carload  shipment 
exceed  the  amount  authorized  to  be  charged 
as  storage  or  demurrage  on  a  carload  of  sim- 
ilar freight  for  the  same  length  of  time  when 
not  unloaded  from  car,  as  provided  by  the 
demurrage  rules. 

"(b>  This  rule  shall  apply  also  to  steamboat 
and  steamship  companies  unloading  package 
freight  In  their  warehouses,  except  that  one 
hundred  and  twenty  (120)  hours  of  free  time 
shall  be  allowed  Instead  of  forty-eight 

"Rule  X.  Loaded  cars  containing  fertiliz- 
ers, hay,  coal,  coke,  brick,  and  lumber  in  cov- 
ered cars,  and  the  following  articles  in  bulk: 
Meat,  potatoes,  grain,  and  grain  products, 
cotton  seed,  and  cotton  seed  hulls,  taking 
track  delivery,  which  are  to  be  unloaded  by 
consignee,  but  are  not  unloaded  within  sev- 
enty-two hours,  computed  from  seven  o^cIock 
a.  m.  the  day  following  the  day  legal  notice 
of  arrival  Is  given  (having  been  placed  at  an 
accessible  point  for  unloading)  may  be  sub- 
ject thereafter  to  a  charge  for  demurrage  of 
$1.00  per  car  for  each  day,  or  fraction  of  a 
day,  that  they  may  remain  loaded  In  possea* 
sion  of  the  railroad  company.  All  other  load- 
ed cars,  taking  track  delivery,  to  be  unloaded 
by  consignee,  shall  be  limited  to  forty-eight 
hours  of  free  time:  provided,  however,  that 
If,  after  placing  a  car  or  cars,  as  required  In 
this  rule,  the  railroad  company  shall,  during 
or  after  free  time,  temporarily  remove  all  of 
them,  or  In  any  way  obstruct  the  unloading 
of  same,  the  consignee  shall  not  be  charge- 
able with  the  delay  caused  thereby. 

"Provided,  that  when,  on  account  of  delay 
jr  Irregularity  in  transportation,  cars  are 
bunched  in  transit  and  delivered  to  consignee 
In  numbers  beyond  his  reasonable  asctf- 
talned  ability  to  unload  within  the  free  time 
prescribed  In  these  rules,  he  shall  be  allowed 
by  the  carrier  such  additional  time  as  may 
be  necessary  to  unload  cars  so  In  excess  by 
the  exercise  of  due  and  usual  diligence  on  the 
part  of  consignee. 

"Rule  XI.  Whenever  the  weather,  during 
the  period  of  free  time,  Is  so  severe.  Inclem- 
ent, or  rainy  that  it  is  Impossible  or  Imprac- 
ticable to  secure  means  of  loading  or  unload- 
ing freight,  or  when,  from  the  nature  of  the 
goods,  loading  or  unloading  would  cause  In- 
jury or  damage,  such  time  shall  be  added  to 
the  free  period,  and  no  demurrage  charges 
shall  be  allowed  for  such  additional  free 
time.  This  rule  applies  to  the  state  of  the 
weather  during  business  hours. 

"Rule  XII.  A  consignee  or  consignor  five 
miles  or  more  from  the  depot,  and  whose 
freight  Is  destined  to  or  from  his  place  of 
business  or  residence  so  located,  shall  not  be 
sut)ject  to  storage  or  demurrage  charges  al- 
lowed In  the  foregoing  rules  until  a  suffi- 
cient time  has  elapsed  after  notice  for  said 
consignee  or  consignor  to  remove  or  load 


said  goods  by  the  exercise  of  ordinary  dili- 
gence. But  the  time  limit  for  loading  or  un- 
loading shall  not  exceed  five  days. 

"Rule  XIII.  On  carload  freight  originating 
In  Virginia,  and  shipped  on  local  bills  of  lad- 
ing to  a  terminal  point  at  a  port  within  this 
state,  there  shall  be  allowed  ten  days*  free 
time,  computing  firom  seven  o'clock  a.  ul  the 
day  after  arrival  of  car  or  cars,  before  ap- 
plication of  storage  or  demurrage  charges: 
provided  the  consignee,  within  forty-eight 
hours  after  the  arrival  of  such  car  or  cars, 
notifies  the  delivering  line  at  such  terminal 
point  that  it  is  intended  for  further  move- 
ment 

"Rule  XIV.  Incoming  carload  freight,  com- 
ing under  the  provisions  of  rules  XI  and 
XII,  may  be  stored  by  zaihroad  companies 
in  depots  or  warehouses  at  the  expense  of 
owner,  if  same  is  not  removed  before  de- 
murrage charges  attach:  provided,  that  dai- 
ly storage  charge  on  such  freight  shall  not 
exceed  the  demurrage  allowed  under  these 
rules. 

"Rule  XV.  If  the  consignee  shall  refuse 
to  accept  freight  tendered  in  pursuance  of 
the  bill  of  lading,  the  carrier  charged  wltb 
the  duty  of  delivery  shall  give  legal  notioe 
to  the  consignor  of  such  refusal;  and  if  he 
shall  not,  witliin  three  days  thereafter,  give 
direction  for  the  re-shipment  or  unloading, 
or  other  disposition  of  such  goods,  be  ahall 
thenceforth  become  liable  to  such  carrier  for 
storage  on  such  goods,  or  demurrage  upon 
the  car  or  cars  in  which  they  are  stored,  to 
the  same  extent,  and  at  the  same  rates  as 
such  charges  are  now,  under  like  circum- 
stances, by  the  rules  of  this  commission,  im- 
posed upon  consignee^  who  neglect  or  refuse 
after  notice  of  arrival,  to  remove  fi^lght  of 
like  character  from  the  d^ots  or  cars  of  a 
carrier.  A  consignee  who  has  once  refased 
to  accept  a  consignment  ot  goods  shall  not 
thereafter  be  entitled  to  receive  the  same, 
except  upon  payment  of  all  charges  for  stor- 
age or  demurrage  which  have  accrued;  and 
if  the  consignee  of  freight  in  carloads,  or 
less  than  carloads,  shall  fail  or  neglect  to 
remove  such  freight  within  three  days  after 
the  expiration  of  free  time,  then  the  carrier 
shall,  through  the  agent  at  point  of  ship- 
ment; so  notify  the  shipper,  unless  the  con- 
signee has  signified  his  acceptance  of  the 
property.  Said  notice  may  either  be  seryed 
personally  or  given  by  mail. 

"Rule  XVI.  When  consignors  ship  goods 
consigned  to  order,  but  express  in  their  bills 
of  lading  or  shipping  directions,  the  name  of 
a  person  at  destination  to  notify,  it  shall  be 
the  duty  of  the  railroad,  or  other  transpor- 
tation company,  to  give  legal  notice  to  such 
party  in  the  same  way,  and  under  the  same 
rule,  as  if  the  shipment  had  been  made  di- 
rect to  him.  But  when  the  consignors  do 
not  comply  with  this  condition,  the  railroad, 
or  other  transportation  company,  shall  gire 
such  notice  only  to  snch  consignors;  except; 
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tbat  In  shipments  of  grain  or  hay,  notice 
shall  also  be  given  to  the  local  exchanges: 
proYiaed,  that  at  the  expiration  of  ftee  time 
the  carrier  shall  give  notice  thereof  to  the 
consignor. 

''Riile  XYIL  Railroads  shall  not  discrim- 
inate between  persons  or  places  in  storage 
or  demurrage  charges.  No  rebate,  draw- 
back, or  otheae  similar  deylce  will  be  allow- 
ed: provided,  that  this  mle  shall  not  apply 
to  package  freight  received  in  less  than  car- 
load lots  and  unloaded  in  depots  and  ware- 
houses. 

"Rule  XYIIL  No  demurrage  shall  be  char- 
ged on  private  cars  standing  on  private 
tracks^  when  both  cars  and  tracks  are  own- 
ed by  the  same  person.  Where  the  cars  are 
not  owned  by  the  owner  of  the  tracks,  no 
demurrage  shall  be  charged:  provided,  the 
person  owning  the  tracks  shall  furnish  to 
the  delivering  railway  satisfactory  evidence 
that  the  owner  of  the  cars  releases  both 
him  and  the  delivering  road  from  the  pay- 
ment of  demurrage. 

**Rule  XIX.  Nothing  in  the  foregoing  rules 
shall  be  construed  to  prohibit  railroad  com- 
panies from  contracting  with  shippers  and 
consignees  on  terms  of  mutual  convenience 
in  the  matter  of  furnishing  and  discharging 
cars:  provided,  that  such  contracts  shall  be 
so  drawn  as  to  give  to  either  party  the  right 
to  cancel  same  on  ten  days'  notice,  and  there- 
after demand  the  application  of  these  rules. 

"Rule  XX.  The  commission  reserves  the 
right  on  its  own  motion  to  suspend  the  oper- 
ation of  these  rales,  or  any  one  or  more  of 
them,  in  whole  or  in  part,  whenever  it  shall 
appear  that  justice  demands  such  action,  and 
the  commission  will,  upon  complaint,  hear 
and  act  upon  applications  for  a  like  suspen- 
sion. 

"The  commission  further  reserves  all  of  its 
powers  under  the  Constitution  and  laws  of 
the  state  to  impose  fines  and  penalties  upon 
transportation  comimnies  persistently  disre- 
garding these  rules,  or  failing  to  furnish  rea- 
sonable transportation  facilities." 

From  the  action  of  the  corporation  com- 
mission prescribing  said  rules,  the  appellants 
took  this  appeal. 

Alexander  Hamilton,  H.  T.  WIckham,  Thos. 
BL  Wlllcox,  J.  Allen  Watts,  Bl  Randolph 
Williams,  A.  P.  Thom,  Leake  &  Carter,  and 
John  O.  Wilson,  for  appellants.  William  A. 
Anderson,  Atty.  Qen.,  A.  C.  Braxton,  and 
Jeffries  A  Lawless,  for  the  Commonwealth. 

BUCHANAN,  J.  (after  stating  the  fticts). 
The  errors  assigned  upon  this  appeal  are  as 
follows: 

First  That  the  commission  did  not  sustain 
the  objections  made  by  each  of  the  appel- 
lants at  the  hearing  that  each  of  said  rales, 
regulations,  and  requirements  applies  to  and 
attempts  to  regulate  or  control  interstate  com- 
merce, and,  Id  so  far  as  it  does  so,  is  in  ex- 
cess of  the  powers  of  the  commission* 


Second.  That  the  commission  did  not  sus- 
tain the  objection  made  by  each  of  the  appel- 
lants that  the  said  rules,  regulations,  or  re- 
quirements apply  to  and  attempt  to  regulate 
or  control  foreign  commerce,  and.  In  so  far 
as  they  do,  are  in  excess  of  the  powers  of 
the  commission. 

Third.  That  the  said  commission  did  not 
sustain  the  objections  made  by  each  of  the 
appellants  to  each  of  the  rules  numbered, 
respectively,  6.  8,  9,  10,  11,  12,  13,  14,  15,  and 
10,  that  said  rules  attempt  to  give  to  the  pa- 
trons of  each  of  the  transportation  compa- 
nies the  use  of  its  property  without  compen- 
sation, for  the  time  indicated  in  the  said 
roles,  respectively. 

No  objection  is  made  here  to  the  reason- 
ableness or  Justness  of  the  rules,  but  their 
validity  is  attacked  upon  the  ground  that 
each  and  all  of  them,  so  far  as  they  apply 
to  interstate  and  foreign  commerce,  are  in 
violation  of  the  commerce  clause  of  the  Con- 
stitution of  the  United  States,  and  the  acts 
of  Congress  passed  pursuant  thereto,  and 
that  certain  of  the  rules  make  requirements 
which  will  deprive  the  appellants  of  the  use 
of  their  property  without  due  process  of  law, 
and  are  therefore  in  violation  of  the  four- 
teenth amendment  of  the  Constitution  of  the 
United  States. 

The  questions  raised  on  this  appeal,  which 
have  been  discussed  at  length,  and  very  ably, 
both  in  writing  and  in  oral  argument,  are 
of  great  importance.  They  Involve  the  right 
of  the  state,  under  its  reserved  power,  wheth- 
er that  power  be  called  police,  governmental, 
or  legislative,  to  regulate  the  relative  rights 
and  duties  of  persons  and  corporations  with- 
in its  Jurisdiction,  so  as  to  provide  for  the 
public  good  and  the  public  convenience,  by 
laws  which  are  not  inconsistent  with  the 
Constitution  of  the  state,  and  which  do  not 
by  their  operation,  directly  intrench  upon  the 
authority  of  the  United  States,  or  violate 
some  right  protected  by  the  federal  Consti- 
tution. To  draw  the  line  between  the  two 
fields  of  Jurisdiction,  and  to  define  and  de- 
clare when  a  state  regulation  is  an  uncon- 
stitutional encroachment  upon  federal  power, 
is  often  a  question  very  difficult  to  solve, 
even  in  a  concrete  case.  But  that  difficulty 
is  greatly  increased  and  rendered  well-nigh 
Impossible  when  a  court  is  called  upon  to 
pass  upon  a  body  of  rules  and  regulations 
Uke  those  now  under  consideration,  and  to 
declare  whether  or  not  they,  or  any  of  them. 
In  their  operation,  will  directly  intrench  upon 
the  authority  of  the  United  States,  or  vio- 
late some  right  protected  by  the  federal  Con- 
stitution. 

The  validity  of  the  rules  and  regulations 
In  question,  so  far  as  they  apply  to  intra- 
state commerce,  is  not  denied,  except  so  far 
as  they  may,  in  their  operation,  deprive  the 
appellants  of  the  use  of  their  property  with- 
out compensation;  but  it  is  Insisted  that 
they  are  wholly  invalid  so  far  as  they  apply 
to   Interstate  commerce   and   foreign   ^H)in- 
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merce,  upon  the  ground  that  that  subject  la 
wholly  within  the  Juiiadictlon  of  the  federal 
goveriunent 

That  chl8  contention  Is  not  true,  to  the  ex- 
tent claimed,  la  well  settled  by  numerous 
decisions  of  the  Supreme  Court  of  the  United 
States. 

In  the  case  of  Lake  Shore,  etc.,  B.  Go.  y. 
Ohio,  etc.,  173  U.  8.  285,  297,  19  Sup.  Ot 
465,  470,  43  L.  Bd.  702,  Mr.  Justice  Harlan, 
speaking  tar  the  court,  said  that  the  cases 
of  that  court  recognize  "the  fundamental 
principle  that  outside  of  the  field  directly 
occupied  by  the  general  government,  under 
the  powers  granted  to  it  by  the  Constitution, 
all  questions  arising  within  a  state  that  relate 
to  its  internal  order,  or  that  involve  the 
public  convenience  or  the  general  good,  are 
primarily  for  the  determination  of  the  state, 
and  that  its  legislative  enactments  relating  to 
these  subjects,  and  which  are  not  inconsist- 
ent with  the  state  Constitution,  are  to  be 
respected  and  enforced  in  the  courts  of  the 
Union,  if  they  do  not  by  tfa^  operation  di- 
rectly intrench  upon  the  authority  of  the 
United  States,  or  violate  some  right  protect- 
ed by  the  national  Constitution.  The  power 
here  referred  to  is,  to  use  the  words  of  Chief 
Justice  Shaw,  the  power  to  make,  ordain, 
and  establish  all  manner  of  wholesome  and 
reasonable  laws,  statutes,  and  ordinances,  ei- 
ther with  penalties  or  without,  not  repugnant 
to  the  Constitution,  as  they  shall  Judge  to 
be  for  the  good  and  welfare  of  the  common- 
wealth, and  of  the  subjects  of  the  same. 
Com.  V.  Alger,  7  Cush.  53,  85. 

"Mr.  Cooley  well  said.  It  cannot  be  doubt- 
ed that  there,  is  ample  power  In  the  legisla- 
tive department  of  the  state  to  adopt  all 
necessary  legislation  for  the  purpose  of  en- 
forcing the  obligations  of  railway  companies, 
as  carriers  of  persons  and  goods,  to  accom- 
modate the  public  impartially,  and  to  make 
any  reasonable  provision  for  carrying  with 
safety  and  expedition.'  Cooley's  Const  Iaw 
(Sth  Bd.)  p.  715. 

"It  may  be  that  such  legislation  is  not 
within  the  'police  power*  of  a  states  as  those 
words  have  been  sometimes,  although  inac- 
curately, used.  But,  in  our  opinion,  the  pow- 
er, whether  called  police,  governmental,  or 
legislative,  exists  in  each  state,  by  appropri- 
ate enactments,  not  forbidden  by  its  own 
Constitution  or  by-  the  Constitution  of  the 
United  States,  to  regulate  the  relative  rights 
stid  duties  of  all  persons  and  corporations 
within  its  Jurisdiction,  and  therefore  to  pro* 
vide  for  the  public  convenience  and  the  pub- 
lic good.  This  power  in  the  state  is  entirely 
distinct  from  any  power  granted  to  the  gen- 
eral government,  although  when  exercised  it 
may  sometimes  reach  the  subjects  over  which 
national  legislation  can  be  constitutionally 
extended." 

In  the  case  of  Cleveland,  etc..  By.  Co.  ▼. 
Illinois,  177  U.  S.  514,  510,  20  Sup.  Ct  722, 
44  L.  Bd.  868,  it  was  said  that  "few  classes 
of  cases  have  become  more  common  of  recent 


yean  than  thoae  wherein  the  police  power 
of  the  state  over  the  vefaidea  at  intexBtate 
commerce  have  been  drawn  in  questiotL 
That  such  power  ^Eists,  and  will  be  enforced, 
notwithstanding  the  constitutional  authority 
of  Congress  to  regulate  such  commerce,  is 
evident  from  the  large  numl)^  of  cases  in 
which  we  have  sustained  the  validity  of  local 
laws  designed  to  secure  the  safety  and  com- 
fort of  passengers,  employte,  persons  crosa- 
ing  railway  tracks,  and  adjacent  property 
owners,  as  well  as  other  regulaticms  intended 
for  the  public  good. 

"We  have  recently  applied  this  doctrine  to 
state  laws  requiring  locomotive  engineers  to 
be  examined  and  Ucensed  by  the  state  au- 
thorities (Smith  V.  Alabama,  124  U.  S.  465, 
81  L.  Bd.  506,  8  Sup.  Ct.  501);  requiring 
such  engineers  to  be  examined  from  time  to 
time  with  respect  to  their  ability  to  dis- 
tinguish colors  (Nashville,  C.  &  St  K  R.  Ca 
V.  Alabama,  128  U.  S.  96,  82  L.  Bd.  352,  2 
Inters.  Com.  Bep.  238,  9  Sup.  Ct  28);  requir- 
ing telegraph  companies  to  receive  dispatches 
and  to  transmit  and  deliver  them  with  due 
diligence^  as  applied  to  messages  ttom  out- 
side the  state  (Western  U.  Teleg.  Gol  y. 
James,  162  U.  S.  650,  40  U  Bd.  1105,  16  Sup. 
Ct  934);  forbidding  the  running  of  freight 
trains  on  Sunday  (Hennington  v.  (veorgia, 
163  U:  S.  209,  41  li.  Bd.  166,  16  Sup.  Ct 
1086);  requiring  railway  companies  to  fix 
their  rates  annually  for  the  transportaticm  of 
passengers  and  freight,  and  also  requiring 
them  to  post  a  printed  copy  of  such  rates  at 
all  their  stations  (Chicago  &  N.  W.  R.  Co. 
V.  Fuller,  17  Wall.  5G0,  21  U  Bd.  71(^;  for- 
bidding the  consolidation  of  parallel  or  com- 
peting lines  of  railway  (Louisville  &  N.  R. 
Co.  V.  Kentucky,  161  U.  S.  677,  40  U  Bd. 
849,  16  Sup.  Ct  714);  regulating  the  heating 
of  psssenger  cars,  and  directing  guards  and 
guard  posts  to  be  placed  on  railroad  bridges 
and  trestles  and  the  approaches  thereto  (New 
York,  N.  H.  &  H.  R.  O).  v.  New  York.  165 
U.  S.  628,  41  L.  Ed.  853,  17  Sup.  Ct  418); 
providlng  that  no  contract  shall  exempt  any 
railroad  corporation  from  the  llaMlity  of  a 
common  carrier  or  a  carrier  of  passengers, 
which  would  have  existed  if  no  contract  had 
been  made  (Chicago,  M.  &  St  P.  R.  Co.  v. 
Solan,  169  U.  S.  133,  42  L.  Bd.  688,  18  Sup. 
Ct  289);  and  declaring  that,  when  a  ccmunon 
carrier  accepts  for  transportation  anything 
directed  to  a  point  of  destination  beyond  the 
terminus  of  his  own  line  or  route,  he  shall 
be  deemed  thereby  to  assume  an  obligation 
for  its  safe  carriage  to  such  point  of  destina- 
tion, unless  at  the  time  of  such  acceptance 
such  carrier  be  released  or  exempted  from 
such  liability  by  contract  In  writing,  irigned 
by  the  owner  or  his  agent  (Richmond  &  A. 
R.  Ck).  V.  R.  A.  Patterson  Tobacco  Co.,  169 
U.  &  811,  42  L.  Ed.  759,  18  Sup.  Ct  335). 
In  none  of  these  cases  was  it  thought  that 
the  regulations  were  unreasonable,  or  oper- 
ated in  any  Just  sense  as  a  restriction  iipov 
interstate  commerce." 
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And  In  one  of  the  most  recent  decifll(»i8 
of  that  court  (Penngylvanla  R.  Ca  v.  Hughes 
[decided  December  last]  24.  Sup.  Ct  132,  48 
L.  Ed.  — )  it  was  held  that  the  refusal  of  a 
state  court  to  limit  the  liability  of  a  common 
carrier  for  its  negligence  in  the  execution  of 
a  contract  for  interstate  carriage  to  the  valu- 
ation agreed  upon  does  not  contravene  the 
various  provisions  of  the  interatate  commerce 
act  enacted  by  Congress,  making  it  obligatory 
upon  carriers  to  provide  proper  facilities  for 
interstate  carriage  of  freight,  and  preventing 
them  from  obstructing  continuing  shipments 
on  Interstate  lines.  In  delivering  the  opinion 
of  the  court  in  that  case,  Mr.  Justice  Day 
said,  'It  is  well  settled  that  the  state  may 
make  valid  enactments  in  the  exercise  of  its 
legislative  power  to  promote  the  welfare  axxd 
convenience  of  its  citizens,  although  in  their 
operation  they  may  have  an  effect  upon  in- 
terstate traffic." 

It  is  impossible  for  us,  on  this  appeal,  to 
make  a  wholesale  exposition  of  the  constitu- 
tionality of  the  rules  and  regulations  in  ques- 
tion, so  &ir  as  they  may,  in  their  varied  ap- 
plication and  enforcement  affect  the  rights 
of  persons  and  corp<M:ations  engaged  in  inter- 
state and  foreign  shipments  and  transporta- 
tion, or  violate  rights  protected  by  the  fed- 
eral Constitution.  To  hold  that  they  are  in- 
valid so  far  as  they  apply  to  interstate  and 
foreign  commerce,  as  the  appellants  insist 
should  be  done,  might  have  the  effect  of  de- 
priving the  state  of  her  undoubted  right,  un- 
der her  reserved  powers,  to  make  provisions 
for  the  purpose  of  enforcing  the  obligatians 
of  transportation  companies  to  accommodate 
the  public,  and  for  regulating  the  relative 
rights  and  duties  of  all  persons  and  corpora- 
tions within  its  Jurisdiction,  and  therefore  to 
provide  for  the  public  convenience  and  the 
public  good,  when  such  regulations  are  in 
aid  of,  or  only  incidentally  affect,  interstate 
commerce,  and  do  not  violate  any  right  pro- 
tected by  the  Constitution  of  the  United 
States. 

To  hold,  on  the  other  hand,  that  the  rules 
would  not,  in  their  operation,  directly  en- 
trench upon  the.  authority  of  the  United 
States,  nor  violate  any  right  protected  by  the 
federal  Constitution,  might  result  in  our  deny- 
ing transportation  companies  and  others  th^ 
just  rights  under  the  Constitution  and  laws  of 
the  United  States,  and  drive  them  to  the  fed- 
eral courts,  for  the  assertion  and  maintenance 
of  rights  which  ought  to  be  guarded  and  en- 
forced by  the  courts  of  the  state  whose  gov- 
ernment they  support,  and  from  which  they 
are  entitled  to  protection.  For  these  and 
oth^  reasons  which  might  be  given,  we  are 
of  opinion  that  we  ought  not,  upon  this  ap- 
peal, to  attempt  to  decide  to  what  extent,  if 
at  all,  the  said  rules  and  regulations,  in  their 
operation,  may  directiy  infringe  upon  the 
commerce  clause  of  the  Constitution  of  the 
United  States,  or  violate  any  right  of  the  ap- 
pellants under  that  instrument,  and  that  the 
decision  of  those  questions  can  only  be  prop- 


erly made  as  they  arise  in  concrete  cases,  and 
upon  the  particular  facts  of  each  case. 

It  is  insisted  by  the  appellants'  counsel 
that  if  no  relief  is  given  them  upon  this  ap- 
peal, as  to  the  validity  of  the  rules  in  ques- 
tion, their  validity  is  by  the  express  terms 
of  the  Constitution  made  conclusive,  and  can- 
not be  questioned  in  an  action  or  suit  based 
upon  the  rules,  and  that  no  other  provision  is 
made  by  the  Constitution  by  which  their  va- 
lidity can  be  questioned,  except  In  quasi 
criminal  proceedings,  which  the  commission 
is  authorized  to  institute  against  them  for 
the  alleged  violation  of  said  rules  and  regula- 
tions. The  provision  of  the  Constitution  re- 
lied on  to  sustain  this  contention  is  subsec- 
tion "h"  of  section  166,  and  is  as  follows: 

''The  right  of  any  person  to  institute  and 
prosecute  in  the  ordinary  courts  of  Justice, 
any  action,  suit  or.  motion  against  any  trans- 
portation or  transmission  company,  for  any 
claim  or  cause  of  action  against  such  com- 
pany, shall  not  be  extinguished  or  impaired, 
by  reason  of  any  fine  or  other  penalty  which 
the  commission  may  Impose,  or  be  authorized 
to  Impose,  upon  such  company  because  (tf  its 
breach  of  any  public  duty,  or  because  of  its 
failure  to  comply  with  any  order  or  require- 
ment of  the  commission;  but  in  no  silch  pro- 
ceeding by  any  person  against  such  corpora- 
tion, nor  in  any  collateral  proceeding,  shall 
the  reasonableness.  Justness  or  validity  of 
any  rate,  charge,  classification  of  traffic,  rule, 
regulation,  or  requirement,  theretofore  pre- 
scribed by  the  commission,  within  the  scope 
of  its  authority,  and  then  in  force,  be  ques- 
tioned: provided,  however,  that  no  case  based 
upon  or  Involving  any  order  of  the  commis- 
sion shall  be  heard,  or  disposed  of,  against 
the  objection  of  either  party,  so  long  as  such 
order  is  suspended  in  Its  operation  by  an 
order  of  the  Supreme  Court  of  Appeals  as 
authorized  by  this  Constitution  or  by  any 
law  passed  in  pursuance  thereof." 

The  subsection  quoted  does  not  prevent  the 
validity  of  any  rule  or  regulation  prescribed 
by  the  commission  ftom  being  inquired  into 
upon  the  trial  of  a  cause  of  the  kind  men- 
tioned in  said  subsection,  if  such  rule  or  reg- 
ulation, in  its  application  to  the  facts  of  the 
case,  violates  any  right  of  the  defendant 
protected  by  the  Constitution  of  the  United 
States,  for  such  rule  or  regulation  la,  to  that 
extent,  not  within  the  scope  of  the  authority 
of  the  commission,  but  in  excess  of  its  pow- 
ers, and  invalid  not  only  because  it  is  in  vio- 
lation of  the  Constitution  of  the  United 
States,  but  also  because  in  conflict  with  sec- 
tion 153,  art  12,  of  the  Constitution  of  the 
state— the  article  creating  the  corporation 
commission,  and  defining  its  powers  and  du- 
ties, which  expressly  declares  that  **the  pro- 
visions of  this  article  shall  always  be  so  re~ 
stricted  in  their  application  as  not  to  con- 
flict with  any  of  the  provisions  of  the  Con- 
stitution of  the  United  States,  and  as  if  the 
necessary  limitations  upon  their  interpreta- 
tion had  been  herein  expressed  in  each  case." 
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There  being  no  objection  made  here  to  the 
reasonableness  at  Justness  of  the  roles  and 
regulations  in  question,  and  their  validity 
being  attacked  only  to  the  extent  of  th^  ap- 
plication to  Interatate  and  foreign  commerce, 
and  in  so  far  as  they  may  deprive  the  ap- 
pellants of  the  use  of  their  property  without 
due  process  of  law,  we  are  therefore  of  opin- 
ion that  the  said  rules  and  regulations  are 
reasonable,  Just,  and  valid,  except  in  so  far 
as  they  may  in  their  operation  directly  In- 
trench upon  the  commerce  clause  of  the  Ck)n- 
stitution  of  the  United  States,  or  violate 
some  right  of  the  appellants  protected  by 
that  instrument;  and  we  are  further  of  opin- 
ion that  the  question  of  their  validity,  so  far 
as  affected  by  the  Constitution  of  the  United 
States,  may  be  raised  and  determined  In  any 
case  In  which  that  question  could  be  raised 
and  determined  if  the  roles  and  regulations 
in  question  had  been  enacted  as  statutes  by 
the  General  Assembly,  except  as  prohibited 
by  subsection  ''d"  of  Bectlon  156  of  the  Con- 

StitutlCMl. 

(55  W.  Va.  191) 

WAED  T.  DIXON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  1,  1904.) 

ASSUMPSIT— DECLARATION— PROMISE   OF   PAT- 

MEJNT. 

1.  A  declaration  purporting  to  be  a  declara- 
tion in  trespass  on  the  case  in  assumpsit, 
which  fails  to  aver  any  promise  of  payment 
OD  the  part  of  the  defendant,  is  demurrable. 

2.  In  assumpsit  the  gist  of  the  action  is  the 
promise  of  payment  on  the  part  of  the  defend- 
ant, which  must  be  clearly  averred. 

3.  Such  promise  of  payment  may  be  either 
express,  or  Implied  by  law.  Whether  express 
or  implied,  the  averment  thereof  may  be  in 
the  same  form  or  language. 

(Syllabus  by  the  Ck)urt.) 

Error  to  Circuit  Court,  Greenbrier  County; 
J.  M.  McWhorter,  Judge. 

Action  by  William  S.  Wald  against  John 
T.  Dixon.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

H.  Lk  Van  Slckler  and  Williams  &  Dice, 
for  plaintiff  in  error.  J.  W.  Arbuckle  and 
Preston  &  Wallace,  for  defendant  In  error. 

DENT,  J.  John  T.  Dixon,  defendant,  com- 
plains of  a  judgment  of  the  circuit  court  of 
Greenbrier  county  In  favor  of  William  S. 
Wald  for  the  sum  of  $362.50,  rendered  the 
4th  day  of  May,  1903. 

The  first  error  relied  on  is  the  ovemiling 
of  the  demurrer  to  the  declaration,  and  each 
count  or  allegation  thereof.  The  declaration 
Is  as  follows,  to  wit: 

*'The  State  of  West  Virginia.  In  the  ar- 
cult  Court  of  Greenbrier  County,  to  wit: 
Wm.  S.  Wald  complains  of  John  T.  Dixon, 
defendant,  of  a  plea  of  trespass  on  the  case, 

for  this,  to  wit:    That  whereaa,  on  the 

day  of  January,  1800,  the  defendant,  John 

%  2.  Bee  Assumpsit,  Action  of,  vol.  6,  Cent  Dig. 


T.  Dixon,  then  and  still  a  resident  of  the 
said  county  and  states  was  the  owner  of 
large  tracts  at  timbered  lands  lying  In  the 
county  of  Buchanan  and  Russell,  In  the  state 
of  Virginia,  and  also  the  owner  of  a  raluable 
steam  engine,  sawmill,  and  fixtures  com- 
plete and  ready  for  sawing  and  manufactur- 
ing logs  into  lumber.  That  on  the  19th  day 
of  January,  1890,  aforesaid,  the  said  defend- 
ant induced  said  plaintiff  to  agree  to  go  upon 
said  tracts  of  land  and  saw  and  manufacture 
all  the  logs  put  to  said  sawmill  Into  lumber, 
and  entered  into  a  contract  with  plaintiff  by 
which  defendant  leased  or  hired  his  said 
sawmill  and  fixtures,  engine,  etc,  to  said 
plaintiff  for  twelve  months  at  the  price  of 
eleven  hundred  dollars,  and  on  the  same  day 
the  said  defendant,  John  T.  Dixon,  through 
his  agent,  and  in  the  name  of  his  agent, 
John  C  Hunter,  entered  into  a  contract 
with  tills  plaintiff  whereby  plaintiff  agreed 
to  saw  and  stack  all  the  oak.  and  ipoplai 
timber  bought  of  Albert  Pack,  trustee,  and 
others,  and  located  on  Gresson  creek.  In 
Buclmnan  county,  Virginia,  for  said  defend- 
ant, John  T.  Dixon,  at  the  price  of  |3.50 
per  M  for  common  and  better  oak,  $2.75 
for  common  and  better  poplar,  and  $1.3S 
for  poplar  culls,  to  be  paid  by  the  defend- 
ant to  the  plaintiff  each  month  on  the 
20th  of  the  month  following  that  on  which 
the  lumber  was  sawed.  That  said  contracts 
were  made  and  entered  Into  at  Ronceverte. 
In  the  county  of  Greenbrier,  aforesaid.  That 
under  the  contract  aforesaid  with  said  de- 
fendant the  said  steam  engine,  sawmill,  and 
fixtures  were  to  become  the  property  of  plain- 
tiff at  the  expiration  of  the  said  twelre 
months.  That  said  plaintiff.  In  pursuance 
of  said  contract,  at  great  cost  and  expense 
to  him,  went  at  once  and  took  possession 
and  control  of  said  engine,  sawmill,  and  fix- 
tures, and  set  the  same  as  directed  by  the 
defendant  on  defendant's  land  at  Grissoo 
creek,  in  the  county  of  Buchanan,  as  afore- 
said, and  sawed  at  the  least  five  hundred 
thousand  feet  of  lumber  of  the  classes  and 
grades  set  forth  in  said  contract,  and  as  oi^ 
dered  and  directed  by  defendant.  That  in 
May,  1800,  plaintiff  In  pursuance  of  the  or- 
der and  direction  of  defendant,  moved  his 
said  engine,  sawmill,  and  fixtures  to  a  sec- 
ond set  on  said  land  on  Grisson's  creek,  and 
at  said  second  set  sawed  for  defendant  at 
the  least  six  hundred  thousand  feet  of  lum- 
ber of  the  classes  and  grades  set  forth  in 
said  contract,  and  as  directed  by  the  defoid- 
ant,  and  at  his  request  That  about  the  1st 
of  September,  1890,  and  while  plaintiff  was 
sawing  at  said  second  set  with  hands  em- 
ployed, said  defendant  ordered  the  sawing 
to  stop,  and  the  mill  to  be  closed  for  two 
months,  without  the  consent  and  over  his 
protest,  and  to  his  injury,  loss,  and  damage. 
That  in  November,  1800,  the  defendant  or^ 
dered  the  engine,  sawmill,  and  fixtures  to  be 
moved  and  set  up  at  Bartontown.  or  near 
there.    That  plaintiff,  at  heavy  costs,  moved 
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the  Bald  engine,  sawmlU*  and  flztnrea  In  puiv 
suance  of  said  directions,  and  at  the  request 
of  said  defendant,  and  set  the  same  up  at  the 
place  near  said  Bartontown,  where  he  operated 
until  April,  1900,  sawing  at  this  set  at  least 
five  hundred  thousand  feet  of  lumber  of  the 
classes  and  grades  set  forth  in  said  contract, 
and  as  directed  and  requested  by  said  defend- 
ant That  in  April,  1900,  at  the  request  and 
directions  of  said  defendant,  plaintiff  again 
moved  said  engine,  sawmill,  and  fixtures,  at 
great  cost  and  expense,  to  Hart  creek,  in  Rus- 
sell county,  Virginia,  and  then  again  set  up 
the  same  at  defendant's  land,  and  operated 
until  July,  1900,  and  at  this  set  sawed  at  the 
least  two  himdred  and  fifty  thousand  feet  of 
lumber  of  the  classes  and  grades  named  in 
said  contract,  and  as  directed  and  requested 
to  do  by  said  defendant  That  at  all  of  said 
sets,  and  at  each  one  of  them,  plaintiff  saw- 
ed the  lumber  and  trimmed  the  same  in  a 
workmanlike  manner,  and  as  required  by  his 
contract,  and  In  every  way  complied  with 
his  contract,  but  the  defendant  did  not  In 
any  instance  comply  with  his  part  of  the 
contract  Plaintiff  further  avers:  That 
about  the  last  of  July,  1000,  said  defendant 
stopped  logging  the  mill,  and  ordered  said 
sawing  to  stop,  and  said  sawmill  to  be  closed 
dowur  at  a  time  when  plaintiff  had  men 
employed  and  at  work,  without  plaintiff's 
consent  or  agreement,  and  refused  to  allow 
plaintiff  to  complete  the  Job  at  that  set,  es- 
timated at  one  million  feet  of  lumber,  to 
the  great  injury,  loss,  and  damage  to  plain- 
tiff. Plaintiff  further  avers  that  at  the  ex- 
piration of  the  twelve  months  set  out  in  the 
said  contract,  to  wit,  on  the  19th  day  of 
January,  1900,  he,  by  and  with  the  consent 
of  said  defendant,  took  complete  possession 
and  control  of  said  steam  engine,  sawmill, 
and  fixtures,  and  absolute  ownership  of  the 
same.  That  when  said  defendant  ordered 
the  work  to  stop  and  the  mill  closed  in  July, 
1900,  he  represented  to  plaintiff  that  the 
work  would  only  be  stopped  about  two 
months,  and  then  resumed.  That  defendant 
would  see  and  imdertook  that  the  steam  en- 
gine, sawmill,  and  all  the  machinery  and 
fixtures  attached  and  belonging  thereto  would 
be  properly  and  safely  taken  care  of  and  kept 
in  good  condition  and  ready  for  work  when 
the  work  began  at  the  expiration  of  said  two 
months.  That  at  the  expiration  of  .said 
time  plaintiff  was  ready  to  resume  the  work 
of  sawing,  but  defendant  refused  to  permit 
plaintiff  to  resume  work,  and  refused  to  do 
anything  to  carry  out  his  part  of  the  con- 
tract Plaintiff  further  avers:  That  the  de- 
fendant failed,  neglected,  and  refused  to  fur- 
nish plaintiff  means  to  carry  on  his  work  of 
sawing  under  the  contract  as  defendant  was 
bound  and  agreed  to  do;  and  in  conse- 
quence of  said  neglect  failure,  and  refusal  of 
said  defendant  to  furnish  plaintiff  with  such 
means  plaintiff,  in  order  to  carry  on  the  work 
for  defendant  was  compelled  to  seek  credit 
to  meet  his  expenses,  and  to  mortgage  the 


said  steam  engine,  sawmill,  machinery,  and 
fixtures  by  giving  deed  of  trust  thereon,  and 
that  said  steam  engine  and  sawmill  was  sold 
away  from  plaintiff  to  meet  the  debts  so  in- 
curred at  the  price  of  $300.  That  said  de- 
fendant, instead  of  selng  that  said  steam  en- 
gine, sawmill,  machinery,  and  fixtures  were 
well  cared  for  and  protected,  and  kept  safe 
and  in  good  condition,  as  he  agreed  to  do, 
permitted,  as  plaintiff  is  informed,  John 
Hunter  and  David  Gambell  to  use  and  oc- 
cupy the  mill  and  saw  with,  and  permitted 
said  engine,  sawmill,  machinery,  and  fixtures 
to  stand  out  in  the  weather  unprotected,  so 
that  the  belting  and  many  valuable  parts 
of  the  mill  and  machinery  were  carried  away, 
stolen,  and  destroyed,  to  such  an  extent  that 
the  whole  that  was  left  thereof  was  sold  at 
said  sum  of  $300;  and  all  this  entailed  heavy 
loss,  injury,  and  damage  to  plaintiff,  to  wit, 
$3,000.  Plaintiff  avers  that  he  kept  and  per- 
formed his  contract  in  every  particular,  and 
was  always  ready  and  willing  to  fulfill  his 
part  of  the  contract  in  every  particular;  that 
the  lumber  he  sawed  was  taken  by  defend- 
ant and  placed  upon  the  market,  or  taken 
into  the  possession  of  said  defendant;  that 
said  defendant  kept  monthly  estimates  of  the 
lumber;  and,  although  plaintiff  sawed  near- 
ly two  millions  of  feet  of  lumber  for  de- 
fendant, defendant  has  not  settled  for  the 
same,  or  accounted  to  plaintiff,  although 
often  requested  to  do  so.  Yet  the  said  de- 
fendant, so  being  informed  of  the  amount 
and  value  of  the  lumber  sawed  by  plaintiff, 
and  of  his  obligations  under  said  contract 
to  plaintiff,  and  utterly  disregarding  the 
rights  of  plaintiff  in  neglecting,  refusing;  and 
failing  to  furnish  plaintiff  means  to  carry 
on  his  work  under  said  contract,  and  in  re- 
fusing to  permit  plaintiff  to  finish  the  Job 
of  sawing  at  Harf  s  creek,  and  ordering  the 
work  to  stop  and  the  mill  to  be  closed,  and 
refusing  and  failing  to  allow  plaintiff  to  re- 
sume that  work  and  complete  the  Job  of 
sawing,  and  in  neglecting,  failing,  and  re- 
fusing to  look  after  and  take  care  of  said 
engine,  sawmill,  machinery,  and  fixtures  as 
he  agreed  to  do^  and  permitting  the  same  to 
be  used  and  the  belting  and  other  parts  of 
the  machinery  and  fixtures  to  be  carried 
away,  stolen,  and  destroyed,  and  in  refusing 
to  account  to  plaintiff  and  pay  for  the  lum- 
ber sawed  for  him  by  the  plaintiff,  and  in 
neglecting,  refusing,  and  failing  to  cairy  out 
his  contract  and  furnish  plaintiff  means  to 
keep  up  his  work,  and  tliereby  forcing  plain- 
tiff to  suffer  his  valuable  machinery  to  be 
taken  from  him  and  sold,  and  in  depriving 
plaintiff  of  the  labor  and  profits  he  was  Just- 
ly entitled  to  possess  and  enjoy  by  sawing 
the  timber  left  imsawed  at  Hart's  creek 
when  defendant  ordered  the  work  stopped, 
but  wholly  neglected  so  to  do.  And  by  rea- 
son of  all  this  bad  care,  negligence,  and  de- 
fault of  said  defendant  in  complying  with 
his  contract  and  obligations  to  plaintiff,  as 
hereinbefore  set   forth,   although  often   r«- 
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quested  00  to  do,  said  plaintiff  has  been 
greatly  wronged,  and  canaed  to  pay  out 
money,  and  suffer  great  injury,  loss,  and  dam- 
age to  the  said  plaintiff  three  thousand  dol- 
lars. And  therefore  he  sues.  John  W.  Ar- 
buckle,  P.  Q." 

From  an  inspection  of  this  declaration  it  is 
impossible  to  say  whether  the  draftsman 
thereof  intended  it  to  be  a  declaration  for 
trespass  on  the  case  or  trespass  on  the  case 
in  assumpsit.  In  form  it  is  a  commingling 
of  the  two  actions,  while  the  substance 
thereof  and  the  account  filed  therewith  are 
proper  only  in  an  action  of  assumpsit.  The 
difference  between  the  two  actions  is  that 
case  is  for  damages  occasioned  by  wrongful 
action  or  negligence,  while  assumpsit  Is  dam- 
ages for  failure  to  perform,  or  breaches  of 
promises,  express  or  Implied  by  law.  In  the 
latter  the  promise  is  the  gist  of  the  action, 
and  where  there  is  no  promise  alleged  on 
the  part  of  the  defendant  the  declaration  is 
fatally  defective,  for  it  presents  no  averment 
on  which  the  defendant  can  take  Issue  by 
the  plea  of  nonassumpsit  2  Tuck.  Com.  143; 
Wolf  V.  Spenoe,  39  W.  Va.  491,  49i,  20  S. 
Eu  610;  4  Min(»^s  Institutes,  pt  1,  p.  577; 
2  Chit  PI.  279;  1  Rob.  Forms,  627;  Sexton  v. 
Holmes,  8  Munf.  566;  Winston's  Bx'rs  v. 
Francisco,  2  Wash.  189;  Hogg's  Pleading  and 
Forms,  p.  72,  8  84.  It  would  have  been  a 
very  easy  matter  for  the  plaintiff  to  have 
made  this  declaration  good  in  assumpsit  by 
having  added  after  the  matter  of  inducement 
and  consideratlcHi  "that  by  reason  whereof 
the  defendant  became  indebted  to  and  liable 
to  the  plaintiff  in  the  sum  of  |  ,  and,  be- 
ing so  indebted,  he,  in  consideration  thereof, 
undertook  and  faithfully  promised  to  pay 
the  same  to  the  plaintiff  on  request,  yet  the 
defendant,  though  often  requested,  hath  not 
paid  the  same,  but  refuses,  to  the  damage 

of  the  plaintiff  $ ,  and  therefore    he 

sues/*  or  words  to  the  same  effect  averring 
a  promise  on  the  part  of  the  defendant  It 
does  not  make  any  difference  whether  the  de- 
fendant ever  made  any  such  promise,  nor  is 
It  necessary  to  prove  It.  All  that  is  neces- 
sary to  prove  is  a  liability  under  the  allega- 
tions of  the  declaration,  and  the  law  implies 
the  promise  if  it  is  properly  alleged.  Nor  is 
such  promise  rendered  unnecessary  by  sec- 
tion 29,  c.  125,  Ck>de  1899,  for  such  section 
was  not  intended  to  do  away  with  the  com- 
mon-law forms  of  pleading,  or  destroy  the 
essential  characteristics  of  the  different 
kinds  of  actions,  as  these  are  highly  neces- 
sary to  promote  the  ends  of  Justice.  The 
declaration  being  bad  because  of  the  want 
of  the  necessary  allegation  of  promise  on  the 
part  of  the  defendant,  the  demurrer  thereto 
should  have  been  sustained,  and  plaintiff 
should  have  been  required  to  amend  his  dec- 
laration so  that  a  proper  issue  thereon  could 
have  been  Joined.  There  is  no  misjoinder  of 
action,  for  the  plaintiff  has  the  right  to  re- 
cover in  an  action  of  assumpsit  for  the  vari- 
OM^  matters  averred  in  the  declaration  when 


he  properly  amends  the  same  to  conform  to 
an  action  of  tre^ass  on  the  case  in  assump- 
sit or  on  promises.  This  seems  a  technical 
matter  on  which  to  reverse  the  case,  but, 
according  to  long  established  principles  of 
law  calculated  to  promote  Justice  and  a  fair 
trial  between  litigants,  and  precedent  firmly 
established,  the  court  cannot  do  otherwise. 

The  Judgment  is  reversed,  the  verdict  of 
the  Jury  set  aside,  and  the  case  is  remanded 
to  the  circuit  court,  with  leave  to  the  plain- 
tiff to  amend  his  declaration. 


(»  W.  Ya.  185) 
HAKNA  T.  OHARIiBSTON  NAT.  BANK 

etal. 

(Supreme  Court  of  Appeals  of  West  Virgiiiia. 

March  1,  1904.) 

APPBAL-PARTT    IN    INTEREST— PRAUDULKNT 
CONVBYANCD-FUTURB  SUPPORT. 

1.  A  surety  in  an  execution  levied  on  the 
property  of  the  principal  debtor  has  such  in- 
terest in  the  controversy  over  the  ownership 
of  such  property,  to  which  he  is  a  party,  as 
to  entitle  him  to  appeal  frcmi  a  judgment  dis- 
charging such  property  from  the  lien  of  such 
execution. 

2.  Among  others,  a  deed  from  a  father  to  a 
daughter,  conveying  her  his  property,  contains 
the  following  stipulations:  'TThe  further  con- 
sideration 01  this  deed  is  that  the  party  of  the 
second  part,  shall  not  dispose  of  said  property 
during  the  lifetime  of  the  party  of  the  first 
part  without  the  written  consent  of  the  party 
of  the  first  part  and  that  the  party  of  the  sec- 
ond part  will  furnish  to  the  party  of  the  first 
part  a  comfortable  and  proper  support  and 
maintenance  during  his  natural  life.  Bach 
stipulation  renders  such  deed,  in  law,  prima 
facie  a  nullity  and  void  as  to  existing  cred- 
itors, and  it  cannot  be  sustained  unless  It  is 
shown  that  the  grantor  retained  a  suflident 
amount  of  proper^  to  satis^  his  debts. 

(Syllabus  by  the  Court.) 

Error  to  GhX!Uit  Court,  Kanawha  Goantr: 
J.  H.  Oouch,  Special  Judge. 

Action  by  Kate  P.  Hanna  against  the 
Charleston  National  Bank  and  othersw  Judg- 
ment for  plaintiff,  and  Peter  Silman  brings 
error.    Beversed. 

A.  M.  Prichard,  tor  plaintiff  in  error.  A 
B.  Uttlepage  and  Floumoy,  Price  &  Smith* 
for  defendant  in  error. 

DENT,  J.  Peter  Silman  complains  of  a 
Judgment  of  the  circuit  court  of  Kanawha 
county  rendered  in  certain  proceedings  to  try 
the  right  to  certain  personal  property,  where- 
in Kate  P.  Hanna  was  plaintiff,  and  the 
Charleston  National  Bank,  plaintiff  in  error, 
Peter  Silman,  and  George  Pfeiffer  were  de- 
fendants. The  property  in  controvert  was 
levied  on  as  the  property  of  George  Pfeiffer 
by  virtue  of  an  execution  for  the  som  of 
^165.07,  with  Interest  and  costs,  in  favor  of 
the  Charleston  National  Bank,  against  George 
Pfeiffer,  as  principal,  and  Peter  Silman,  as 
surety.  By  vmlict  of  a  Jury,  under  the  in- 
structions of  the  court,   the  property  was 

f  1.  See  Fraudulent  GonveTancaa,  vol.  SL  Geot 
Dig.  f  8  20«,  MS. 
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found  to  be  fhe  property  of  fbe  claimant,  and 
judgment  was  rendered  accordingly.  Peter 
Silman  obtained  tbis  writ  of  errw.  The  de- 
fendant in  error,  Mrs.  Hanna,  daima  tbat  lie 
liaa  no  such  interest  in  the  subject-matter  in 
controversy  as  entitles  bim  to  maintain  tbis 
writ.  He  is  surety  for  tbe  judgment,  and 
entitled  to  bave  it  made  out  of  tbe  property 
of  bis  principal  for  bis  relief.  If  tbe  proper- 
ty levied  on  was  tbe  property  of  bis  principal, 
be  was  virtually  interested  in  preventing  its 
release,  and  in  bavlng  it  applied  in  satisfac- 
tion of  tbe  execution.  By  section  138^  c.  50, 
Code  1809,  it  is  provided  tbat  "wben  a  joint 
judgment  is  rendered  against  a  principal 
debtor  and  bis  surety,  If  sucb  surelysbip  ap- 
pears to  tbe  satisfaction  of  tbe  justice  l^  any 
evidence  at  tbe  trial  or  paper  filed  in  tbe 
cause,  (HT  by  admission  of  tbe  parties,  be  sball 
note  tbe  fact  on  bis  docket,  and  in  sucb  case 
a  memorandum  thereof  shall  be  endorsed  on 
tbe  execution,  and  tbe  personal  property  of 
tbe  principal  debtor  subject  to  execution, 
within  the  jurisdiction  of  the  ofSbcer,  sball  be 
first  sold,  unless  tbe  surety  direct  other- 
wise." This  section  confers  on  the  surety 
the  right  to  bave  bis  principal's  propoiy  sub- 
jected to  tbe  payment  of  the  judgment  for 
bis  benefit  Tbis  right  always  existed  in 
eguity  under  certain  limitations,  and  by  tbis 
statute  it  is  made  a  matter  of  law.  Or  the 
surety  had  tbe  right  to  pay  tbe  judgment,  and 
be  was  then  substituted  to  all  tbe  rights  and 
remedies  of  the  judgment  creditor.  Now,  un- 
der the  statute,  before  payment  of  the  judg- 
ment he  has  tbe  legal  right  to  bave  the  prin- 
cipal's property  subjected  to  tbe  payment  of 
tbe  execution.  This  invests  bim  with  an  ap- 
pealable Interest  in  this  case,  for  he  has  the 
right  to  have  the  property  levied  on,  if  tbe 
property  of  tbe  principal,  applied  for  bis  ben- 
efit The  surety's  right  then,  to  maintain 
tbis  writ  depends  entirely  on  the  merits  of 
tbe  controversy,  and  tbis  is  as  to  whether  the 
property  claimed  by  the  defendant  in  error 
was  leviable  on  as  the  property  of  George 
Pfeiffer,  tbe  principal  debtor.  If  so,  the 
surety  has  the  right  to  have  it  held  and  ap- 
plied for  bis  relief.  The  record  shows  af- 
firmatively and  clearly  that  if  tbe  property 
released  from  the  levy  was  subject  thereto, 
as  tbe  property  of  tbe  principal  debtor,  tbe 
surety  was  aggrieved  by  the  release  thereof; 
and  sucb  grievance  does  not  depend  on  tbe 
contingency  that  there  may  probably  be  oth- 
er property  of  the  debtor  subject  to  sucb 
levy,  or  tbat  the  creditor  might  otherwise  be 
able  to  make  its  money  out  of  the  principal 
debtor.  Such  contingencies  are  too  remote  to 
destroy  the  surety's  grievance  occasioned  by 
the  release  of  the  debtor's  property  actually 
in  tbe  custody  of  tbe  law  for  tbe  satisfaction 
of  the  debt  A  bird  in  hand,  under  such  cir- 
cumstances, is  worth  a  whole  fiock.  in  tbe 
dense  forest  of  uncertain  probabilities. 

The  first  question  on  tbe  merits  which  pre- 
sents itself  is  whether,  for  any  reason,  the 
conveyance  under  which  the  defendant  in  er- 


ror claims  the  i»roperty  In  oontroven^  it 
void  as  to  the  plaintifTs  debt  If  so,  tbe  mo- 
tion of  the  defendant  Peter  Silman,  united 
in  by  tbe  Charleston  National  Bank,  to  set 
aside  the  verdict  ''and  grant  them  a  new 
trial  on  tbe  ground  that  tbe  same  was  con- 
trary to  tbe  law  and  the  evidence,"  should 
have  been  sustained*  and  the  circuit  court 
erred  In  not  doing  so.  Tbe  conveyance  is  as 
follows: 

''This  deed,  made  this  29th  day  of  March, 
1900,  between  George  Pfeiffer,  of  the  county 
of  Kanawha,  West  Virginia,  of  the  first  part 
and  Mrs.  Mary  Catherine  Hanna,  daughter 
of  tbe  said  George  Pfeiffer,  of  the  same  couu- 
ty  and  state  of  the  second  party: 

"Witnesseth:  That  tbe  said  party  of  tbe 
first  part  for  and  in  consideration  tbat  tbe 
party  of  the  first  part  is  indebted  to  the  party 
of  tbe  second  part  in  a  large  sum  of  money 
for  services  rendered  him  as  his  housekeeper' 
during  a  period  of  several  years,  and  for  oth- 
er services,  and  for  other  valuable  considera- 
tions hereinafter  mentioned,  and  tbat  tbis 
conveyance- sball  operate  as  a  release  of  all 
liability  now  existing  on  tbe  part  of  tbe  party 
of  the  first  part  to  the  party  of  the  second 
part 

."Doth  grant  unto  the  party  of  the  second 
part  all  the  following  real  estate  owned  by 
tbe  party  of  the  first  part  situate  in  tlie  said 
county  of  Kanawha  and  below  the  city  of 
Charleston,  to  wit:  First  About  28  acres  of 
land  on  Kanawha  River  bottom  and  between 
the  Popp  lands  and  tbe  Wm.  Pfeiffer  23  acres 
recently  sold  to  John  8.  Payne.  Second. 
About  50  acres  of  land  conveyed  to  said 
George  Pfeiffer  by  Henry  G.  Tucker  and 
wife.  Third.  A  certain  lot  known  as  lot  No. 
91,  block  22,  West  Charleston.  Fourth.  100 
acres  of  land  known  as  the  Stajiley  tract  and 
lying  back  of  what  is  known  as  tbe  Military 
Grant;  all  of  which  foregoing  tracts  of  land 
are  the  same  which  are  described  in  a  certain 
deed  of  trust  executed  by  said  George'  Pfeiffer 
to  George  S«  Couch,  Trustee,  to  secure  cer- 
tain indebtedness  due  to  one  Aaron  Baer, 
which  said  deed  of  trust  is  recorded  in  Kana- 
wha County  Court  Clerk's  Office  in  Trust 
Deed  Book  No.  20,  page  442,  to  which  refer- 
ence may  be  bad  for  a  fuller  description  of 
tbe  property  above  mentioned.  Fifth.  About 
150  acres  of  land  lying  north  of  the  county 
road,  and  being  tbe  land  upon  which  the  said 
George  Pfeiffer  now  resides,  the  same  being 
made  up  of  two  tracts,  to  wit:  one  of  about 
142  acres  conveyed  to  said  George  Pfeiffer  by 
Henry  G.  Tucker  and  wife,  by  deed  dated  Oc- 
tober 10th,  1869,  and  recorded  in  said  clerk's 
office  in  Book  W,  at  page  140,  and  about 
8  acres  described  in  a  deed  from  Matilda 
Stanley  and  others  to  said  George  Pfeiffer, 
and  recorded  in  deed  book  No.  32,  page  627, 
to  which  two  said  deeds  reference  may  be 
bad  for  a  fuller  description  of  the  said  150 
acres.  Sixth.  Also  the  following  personal 
property  now  on  tbe  lands  of  the  party  of 
tbe  first  party,  to  wit  two  horses,  one  grain 
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drill,  two  mowers,  one  self-binder,  one  spring 
wagon,  one  farm  wagon,  two  buggies,  and  all 
farm  implements  of  the  party  of  the  first 
part  The  further  consideration  of  this  deed 
Is,  that  the  party  of  the  second  part  shall 
not  dispose  of  said  property  during  the  life- 
time of  the  party  of  the  first  part  without  the 
written  consent  of  the  party  of  the  first  part, 
and  that  the  party  of  the  second  part  will 
furnish  to  the  party  of  the  first  part  a  com- 
fortable and  proper  support  and  maintenance 
during  his  natural  life,  and  it  is  further  un- 
derstood and  agreed  that  this  deed  is  sub- 
ject to  a  certain  deed  of  trust  this  day  ex- 
ecuted by  the  party  of  the  first  part  in  favor 
of  F.  A.  Sattes. 

"And  the  said  party  of  the  first  part  doth 
hereby  covenant  with  the  party  of  the  sec- 
ond part,  tliat  he  will  warrant  generally  the 
property  hereby  conveyed: 

''Witness  the  following  signature  and  seal. 
"George  PfeifPer.    [Seal.]" 

The  following  provision,  to  wit,  **The  fur- 
ther consideration  of  this  deed  is,  that  the 
party  of  the  second  part  shall  not  dispose  of 
said  property  during  the  lifetime  of  the  party 
of  the  first  part  without  the  written  consent 
of  the  party  of  the  first  part,  and  that  the 
party  of  the  second  part  will  furnish  to  the 
party  of  the  first  part  a  comfortable  and 
proper  support  and  maintenance  during  his 
natural  life,*'  makes  this  deed  void,  as  a  mat- 
ter of  law,  as  to  existing  creditors,  it  mat- 
ters not  how  pure  may  have  been  the  inten- 
tions and  motives  of  the  parties  thereto,  im- 
less  it  be  shown  that  the  grantor  retained  a 
sufiicient  amount  of  property  to  pay  all  of 
his  existing  debts;  and  this  can  best  be  es- 
tablished by  showing  that  all  such  debts  have 
been  satisfied.  In  14  Am.  &  En.  En.  Law 
(2d  Ed.)  246,  It  is  stated  that  "a  conveyance 
of  property  hy  an  insolvent  or  embarrassed 
debtor,  upon  consideration  of  his  future  sup- 
port by  the  grantee,  is  fraudulent  and  void  as 
against  existing  creditors."  This  text  is  sup- 
ported by  a  numerous  array  of  authorities, 
from  Alabama  to  Vermont,  without  dissent. 
Davidson  v.  Burke,  143  Ilh  139,  32  N.  E.  514, 
36  Am.  St  Rep.  367.  In  note  on  page  375,  36 
Am.  St  Rep.,  it  is  said:  "An  agreement  for 
future  support,  while  it  is  a  valuable  conedd- 
eration,  is  not  sufficient  to  sustain  a  con- 
veyance, when  to  do  so  will  operate  to  the 
prejudice  of  the  grantor's  existing  creditors. 
Harting  v.  Jockers,  186  111.  627  [27  N.  E. 
188^  29  Am.  St  Rep.  341];  Sidensparker  v. 
Sidensparker,  52  Me.  481  [83  Am.  Dec.  527]." 
In  the  case  of  Smith  v.  Smith,  11  N.  H.  459, 
it  is  said  that  the  grantee  who  accepts  a 
deed  on  consideration,  in  whole  or  part,  for 
future  support,  should  see  that  all  existing 
debts  of  the  grantor  are  satisfied.  If  the 
property,  however,  is  conveyed  for  full  and 
adequate  consideration,  a  cotemporaneous 
agreement  for  future  support  of  the  grantor, 
which  forms  no  part  of  the  consideration, 
will  not  render  the  conveyance  void.  14  Am. 
&  En.  En.  Law  (2d  Ed.)  240.    In  the  present 


case,  on  the  face  of  the  deed  itself,  the  future 
support  is  made  a  part  of  the  consideration 
thereof,  and  it  Is  rendered  thereby  prima 
facie  void,  as  a  matter  of  law.  This  can 
only  be  overcome  by  the  grantee  showing 
that  the  grantor  reserved  a  sufficient  amount 
of  property  to  pay  all  his  existing  debts,  the 
best  evidence  of  which,  as  heretofore  said, 
is  that  all  existing  debts  have  been  satisfied. 
The  void  character  of  the  deed  cannot  be 
cured  by  showing  that  the  grantee  had  after- 
wards assumed  and  paid  debts  to  tbe  full 
value  of  the  property  conveyed.  W^come  v. 
Batchelder,  23  Me.  85.  In  the  case  of  Sidens- 
parker V.  Siden^arker,  52  Me.  481,  83  Am. 
Dec.  532,  it  is  said:  "The  gist  of  the  objec- 
tion to  the  validity  of  the  conveyance  in  this 
respect  consists  not  in  the  amount  to  be  paid 
in  future  support,  bat  in  the  fact  that  the 
promise  of  such  support  formed  part  of  the 
consideration,  as  an  inducement  to  the  sale. 
In  such  case  the  grantor  essays  to  put  his 
property  beyond  the  reach  of  his  creditors, 
and  receives  therefor  an  inadequate  present 
consideration  with  which  to  satisfy  their 
claims.  When  this  fact  is  established,  what- 
ever be  the  amount  so  secured  from  attach- 
ment. Instead  of  entering  upon  the  task  of 
determining  what  part  of  the  consideration 
was  paid  in  money  or  other  property,  and 
what  part  was  agreed  to  be  paid  in  future 
support  of  the  grantor,  and  of  holding  the 
grantee  responsible  to  the  grantor's  cred- 
itors for  the  latter  sum,  the  law  treats  the 
conveyance  as  a  nullity,  as  between  the 
grantee  and  the  grantor's  creditors,  and  holds 
the  property  liable  for  their  dalma  Snch  an 
arrangement  between  grantor  and  grantee  is 
a  continuing  fraud,  and  has  been  held  void 
not  only  as  against  precedent,  but  as  against 
subsequent,  creditors.  Clark  v.  Fren<^  23 
Me.  221,  39  Am.  Dec.  618;  Smith  v.  Smith. 
11  N.  H.  460;  Jackson  v.  Brush,  20  Johns. 
5."  While  there  may  be  some  doubt  as  to 
whether  such  a  deed,  under  our  recording 
acts,  would  be  invalid  as  to  subsequent  cred- 
itors who  deal  with  full  knowledge  thereot 
it  is  unquestionably  void  as  to  existing  cred- 
itors, as  a  matter  of  law,  without  regard  to 
the  intent  of  the  parties.  The  effect  of  it  is 
to  hinder,  delay,  and  defraud  creditors,  and 
this  renders  it  void.  No  debtor,  as  against 
existing  creditors,  can  secure  to  himself  the 
benefit  of  his  property,  either  in  whole  or 
part,  by  conveying  it  to  some  one  else.  This 
being  a  question  of  actual  fraud  in  law,  sec- 
tion 2,  c.  74,  Code  1899,  is  not  involved,  as 
it  applies  only  to  unlawful  preferences.  Nor 
does  the  bona  fides  of  Mrs.  Banna's  conduct 
or  claim  affect  the  matter.  She  having  ac- 
cepted a  deed  which  the  law  presumes  void 
on  its  face  as  to  existing  creditors,  she  can 
only  preserve  it  from  their  demands  by  pay* 
ing  them,  or  showing  that  her  f&ther  retained 
sufficient  property  to  satisfy  them.  This  ren- 
ders it  unnecessary  to  consider  the  instruc- 
tions either  of  the  plaintiff  or  the  defendant 
As  the  deed  iM,  in  law,  prima  fade  frando- 
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teat,  neither  the  good  nor  bad  Intent  of  Mrs. 
Hanna  In  accepting  the  same,  nor  the  bona 
fides  of  her  debt»  nor  the  question  of  unlaw- 
ful preference,  can  change  the  legal  status 
thereof.  She  must  show  that  her  father  re- 
tained sufficient  property  to  pay  the  debt  in- 
volved, or  she  must  pay  it,  or  allow  the  prop- 
erty levied  on  to  be  sold  for  its  satisfaction^ 
The  judgment  of  the  circuit  court  is  re- 
versed, the  verdict  of  the  Jury  set  aslde^  a 
new  trial  is  awarded  the  defendants,  and  the 
case  remanded. 


(55  w.  Va.  181) 

RYLAND  &  RANKIN  t.  CHESAPEAKE  & 

O.  RY.  00. 

(SapreuM  Court  of  Appeals  of  West  Virginia* 

March  1,  1904.) 

GARRIBRS-4HIPMBNT  OF  GOODS-REFUSAL  TO 
ACCEPT— CONVERSION  BY  CARRIER. 

L  R«  &  R.  shipped  by  the  Chesapeake  &  Ohio 
Railway  Company  a  box  of  goods  on  the  14th 
day  of  September,  1900,  from  White  Sulphur, 
W.  Va.,  to  Newark,  I^  J.  On  the  28th  of  No- 
vember, 1900,  the  carrier  tendered  the  box  to 
La  Pierre  Company,  the  consignee,  who  refused 
to  accept  the  same.  R.  &  R.  broueht  their  .ac- 
tion of  assumpsit  for  the  value  of  the  goods,  al- 
leging their  loss.  The  plaintiffs  proved  th^ 
tender  of  the  goods  to  the  consignee,  and  con- 
signee's refusal  to  accept  them.  Held,  plain- 
tiffs could  not  recover  the  value  of  the  goods 
in  said  action,  not  having  first  made  a  demand 
on  the  carrier  therefor. 

2.  Delay  on  the  part  of  a  carrier  does  not 
constitute  a  conversion  of  the  goods,  no  mat- 
ter how  long  continued*  so  as  to  make  him 
liable  for  their  value;  and,  so  long  as  the 
goods  remain  in  specie,  the  plaintiff  can  recov- 
er from  the  carrier  only  the  damages  which 
he  has  sustained  by  the  delay. 

3.  The  owner  cannot  charge  the  carrier  with 
a  conversion,  or  the  value  of  the  goods,  for  a 
delay,  however  long,  if  they  are  safely  kept, 
unless  they  have  been  demanded  of  the  car^ 
TieTf  and  their  delivery  refused. 

(Syllabus  by  the  Court) 

Error  from  Circolt  Court,  Greenbrier  Coun- 
ty; J.  fii.  McWhorter,  Judge. 

Action  by  Ryland  &  Rankin  against  the 
Chesapeake  &  Ohio  Railway  Company. 
Judgment  for  plaintiffs.  Defendant  brings 
error.    Reversed. 

Simms  &  Enslow,  for  plaintiff  in  error. 
Oilmer  &  Gilmer  and  H.  L.  Van  Sickler,  for 
defendants  in  error. 

McWHORTER,  J.  Ryland  &  Rankin  filed 
their  declaration  in  the  clerk's  office  of  the 
circuit  court  of  Greenbrier  county  against 
the  Chesapeake  &  Ohio  Railway  Company, 
averring  that  on  the  14th  day  of  September, 
1900,  plaintiffs  shipped  from  White  Sulphur 
Springs,  in  said  county,  by  the  defendant 
railway  company,  to  the  city  of  Newark,  N. 
J.,  a  box  containing  certain  goods  in  the 
declaration  described,  of  the  aggregate  value 
of  $418.21,  and  that  said  defendant  on  the 
said  day  undertook  and  faithfully  promised 
to  take  care  of  the  said  goods  and  chattels, 
and  safely  and  seonrely  carry  and  convey 
the  same  on  and  by  the  railroad  cars  of  said 


defendant  from  the  said  White  Sulphur 
Springs  to  the  said  city  of  Newark,  N.  J.,  and 
there  safely  and  securely  deliver  the  same  for 
the  said  plaintiffs;  that,  although  the  said 
defendant  had  received  the  said  goods  and 
chattels  for  the  said  purpose,  yet,  not  re- 
garding its  duty  as  such  carrier,  nor  its 
promise  and  undertaking,  it  had  not  taken 
care  of  the  goods  and  chattels,  and  safely 
and  securely  conveyed  them  and  delivered 
them  at  the  said  city  of  Newark,  N.  J.,  but 
had  so  carelessly  and  negligently  behaved 
and  conducted  itself  with  respect  to  the  said 
goods  and  chattels  that,  by  and  through  the 
mere  carelessness,  negligence,  and  improper 
conduct  of  the  defendant  and  its  servants, 
said  goods  and  chattels,  being  of  the  said 
value,  afterwards,  on  the  said  day  and  year, 
became  and  were  wholly  lost  to  the  said 
plaintiffs.  The  declaration  contains  three 
counts,  all  substantially  the  same;  each 
count  closing  with  the  allegation  that  the 
goods  were  wholly  lost  to  the  plaintiffs.  The 
defendant  entered  its  general  plea.  A  Jury 
was  Impaneled,  and  the  case  tried,  and  a 
verdict  rendered  in  favor  of  the  plaintiffs  for 
$418.21.  The  defendant  filed  its  bill  of  ex- 
ceptions, certifying  all  the  evidence  taken  in 
the  case,  and  showing  that  the  defendant  had 
moved  to  set  aside  the  verdict  and  grant  It 
a  new  trial  because  the  verdict  was  contrary 
to  law,  and  because  of  improper  instructions 
given  the  Jury,  which  motion  the  court  over- 
ruled, and  refused  to  set  aside  the  verdict, 
and  entered  Judgment  thereon. 

It  appears  from  the  evidence  introduced 
by  the  plaintiffs  that  the  box  c6ntalnlng  the 
goods  which  were  shipped  was  tendered  by 
the  defendant  on  the  28th  of  November, 
1900,  to  La  Pierre  Manufacturing  Company 
at  its  place  of  business  in  the  dty  of  Newark, 
N.  J.,  who  refused  to  receive  it;  La  Pierre 
Manufacturing  Company  being  the  consignee 
named  on  the  box,  and  to  whom  the  evi- 
dence shows  the  box  was  shipped,  although 
the  declaration  fails  to  disclose  the  name  of 
the  consignee  of  the  goods.  The  declaration 
is  a  declaration  for  the  loss  of  the  goods,  and 
yet  the  evidence  shows  that  the  goods  were 
not  lost;  hence  they  must  be  yet  in  the 
custody  and  care  of  the  defendant  Instruc- 
tions Nos.  1,  2,  4,  5,  6,  and  7  given  for  plain- 
tiffs, as  well  as  instruction  No.  1  offered  by 
defendant  and  refused,  are  all  based  upon  the 
theory  of  the  declaration,  that  the  box  was 
lost,  and  there  is  no  evidence  in  the  case 
upon  which  to  base  any  such  instructions; 
and  therefore  plaintiffs'  instructions  were  im- 
properly given,  and  defendant's  instruction 
No.  1,  of  the  same  character,  was  properly 
refused.  The  only  instruction  offered  which 
was  proper  to  be  given  was  defendant's  in- 
struction No.  2,  which  was  refused  by  the 
court,  and  is  as  follows:  **The  court  instructs 
the  Jury  that  if  they  find  from  the  evidence 
that  the  defendant  or  any  one  else  offered  to 
deliver  to  the  consignees.  La  Pierre  Manu- 
facturing Company,  at  their  place  of  busi- 
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iies8  in  Newark,  New  Jersey,  the  box  ship- 
ped by  Ryland  &  Rankin  on  S^tember  li, 
1900,  from  White  Sulphur,  and  the  said  man- 
ufacturing company  refused  to  receive  the 
same,  then  you  should  find  for  the  defend- 
ant" This  instruction  was  in  line  with  the 
evidence  given  in  the  case.  The  goods  were 
never  demanded  of  the  defendant  by  the  con- 
signors, and  the  consignee  had  refused  to  re- 
ceive the  box  when  tendered  to  it  On  the 
30th  of  November,  1900,  Ryland  &  Rankin 
wrote  to  R.  H.  Boatrlght,  agent  of  the  defend- 
ant, referring  to  the  fact  that  they  had  on 
the  22d  of  October  advised  the  defendant 
that  La  Pierre  Manufacturing  Company  had 
not  received  the  goods,  and  that,  unless  they 
were  delivered  to  them  on  or  before  the  1st 
of  November,  the  goods  would  not  be  acc^t- 
ed,  and  stating  that  they  had  that  morning 
received  advice  from  the  La  Pierre  Manu- 
facturing Company  that  defendant  had  en- 
deavored to  deliver  to  them  a  package  on  the 
28th,  which  they  presumed  was  the  package 
containing  the  goods  shipped  on  the  14th  of 
September,  and  that  they  had  refused  to  re- 
ceive the  same,  and  they  thought  the  La 
Pierre  Manufacturing  Company  was  right  In 
so  doing,  and  closed  by  saying,  "You  will 
confer  a  favor  on  us  by  having  this  matter 
adjusted  immediately  and  send  us  check  to 
cover  the  amount  of  invoice."  They  did  not 
demand  the  goods,  but  demanded  of  the  de- 
fendant that  It  pay  the  invoice  price  of  the 
goods;  treating  it  as  a  conversion  of  the 
goods,  "which  they  could  not  do  until  after 
making  a  deivand,  and  a  failure  or  refusal  on 
the  part  of  the  defendant  to  deliv»  the 
goods.  Section  775,  Hutchinson  on  Carriers, 
pp.  927,  928,  says:  "Delay  on  the  part  of 
the  carrier  does  not  constitute  a  conversion 
of  the  goods,  no  matter  how  long  continued, 
so  as  to  make  him  liable  for  their  value;  and, 
80  long  as  the  goods  remain  in  specie,  how- 
ever much  they  may  be  depreciated  in  value, 
the  consignee  or  owner  must  receive  them 
when  tendered,  and  can  recover  from  the  car- 
rier only  the  damages  which  he  has  sustained 
by  the  delay.  Nor  will  a  voluntary  accept- 
ance of  the  goods,  when  there  has  been  in- 
excusable delay  on  the  part  of  the  carrier  in 
their  delivery,  preclude  the  owner  from  a  re- 
covery of  whatever  damages  he  may  have  sus- 
tained thereby."  And  authorities  there  dted. 
And  the  same  writer,  in  treating  of  the  du- 
ties of  common  carriers  In  section  328,  8ay8> 
in  part:  "But  as  to  this  implied  contract  or 
duty,  his  responsibility  Is  only  that  of  an 
ordinary  bailee  for  hire;  and,  if  he  fail  in  the 
performance  of  it  he  becomes  liable  for  only 
such  damages  as  the  bailor  may  have  sufiTer- 
ed  by  his  negligence.  Although  he  may  have 
delayed  the  carriage  for  an  unreasonable 
length  of  time,  the  bailor  Is  still  bound  to 
receive  the  goods,  when  tendered  where  the 
delivery  is  required  to  be  made,  and  cannot 
refuse  them,  and  hold  the  carrier  liable  for 
their  value.  And  though  the  carrier  may  de- 
lay ever  so  long,  the  owner  cannot  charge 


him  with  a  conversion,  or  for  ralne  of  the 
goods.  If  they  are  safely  kept  unless  they 
have  been  demanded  of  the  carrier,  and  their 
delivery  refused.  But  if  by  the  unreasonable 
delay  they  have  deteriorated,  or  their  mar- 
ket value  has  fallen,  or  they  arrived  too  late 
for  the  market  he  may  hold  him  liable  for 
the  damages.  And  in  an  action  to  recovo- 
such  damages,  he  may  recover  for  any  reason- 
able expense  to  which  he  has  been  put  by  the 
delay." 

The  evidence  wholly  falls  to  support  the 
allegations  of  the  declaration,  and,  the  court 
having  erred  in  giving  the  instructions  nam- 
ed for  plaintiffs,  and  refused  the  second  fai- 
structlon  for  defendant,  hereinb^ore  set 
forth,  the  Judgment  must  be  reversed,  the 
verdict  of  the  jury  set  aside,  and  the  cause 
remanded,  and  the  plaintiffs  granted  leave,  if 
they  so  desire,  to  ^mend  their  declaration, 
or  take  such  other  proceedings  as  they  may 
be  advised  It  la  proper  to  do. 


(56  W.  Vm.  118) 
COCHRAN  T.  COCHRAN. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
March  1,  1904.) 
CO-TENANCY— ADVERSB  POSSESSION. 
1.  When  one  tenant  in  common  occnpies  the 
common  properly,  openly,  notoriously,  and  ex- 
clusively, as  the  sole  owner,  keeping  up  the 
improvements,  paying  the  taxes  thereon,  and 
receiving  to  himself  the  rents  and  profits,  and 
exercising  over  the  property  such  acta  of  own- 
ership as  evidence  an  intention  to  ignore  the 
rights  of  his  co-tenants,  sach  acts  amount  to  a 
disseisin,  and  his  possession  will  be  regarded 
as  adverse  to  his  co-tenants  from  the  time  they 
are  shown  to  have  knowledge  of  such  acta  and 
claims. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court  Pocahontas 
County;  J.  M.  McWhorter,  Judge. 

Bill  by  D.  J.  (Tehran  against  Qeorge  B. 
Cochran  and  others.  Decree  for  plaintiff, 
and  defendant  George  B.  0>chran  appeals. 
Reversed  in  part 

Gilmer  &  Gilmer,  f<Hr  appellant  McNeill 
&  McNeill,  for  appellee. 

McWHORTER^  J.  D.  J.  Cochran  filed  tils 
bill  in  the  circuit  court  of  Pocahontas  coun- 
ty against  Bdlchael  Ck>chran,  Miles  Cochran, 
Nancy  Ck>chran,  Samuel  Oochran,  and  George 
B.  Cochran,  praying  for  the  partition  of  two 
tracts  of  land,  containing,  reiq>ectively,  215 
acres  and  72  acres,  in  said  county;  the  215 
acres  having  descended  from  his  father,  Jesse 
Cochran,  and  the  72  acres  from  Jane  Coch- 
ran, his  mother.  G^eorge  B.  0>chran  filed  his 
answer  and  cross-bill,  admitting  tb»t  the 
plaintiff  was  entitled  to  a  partition  ammig 
himself  and  the  other  heirs  of  the  215  acres, 
but  claiming  the  72  acres  as  his  own,  alleg- 
ing that  it  belonged  to  his  mother,  Jane  Coch- 
ran; that  his  father  had  died  In  1805;  that 

1 1.  See  Tenancy  In  Oommoa,  voL  41^  Cent  Dig.  H 
4S.  49,  60.  ^  ^ 
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respondent  had  from  that  thne  tmtU  his 
mother's  death,  in  1882,  taken  care  of  and 
supported  ber«  and  that  she  had  promised 
to  give  to  hlm«  and  in  fact  had  given  to  him, 
the  72  acres  of  land,  and  placed  him  in  ac- 
tual possession  thereof,  and  that  he  had  con- 
tinued in  possession  of  said  72  acres  of  land 
from  that  time  until  the  present;  that  he 
had  tilled  the  same,  maintaining  the  fences, 
exercised  sole  and  exclusive  possession  and 
control  thereof,  liad  paid  all  taxes  thereon, 
and,  as  much  as  18  years  prior  to  the  mak- 
ing of  his  answer,  notified  the  plaintiff  in 
this  cause,  and  all  the  other  heirs  at  law  of 
Jane  Cochran,  that  respondent  claimed  all  of 
said  72  acres,  and  that  he  did  not  recognize 
any  other  right  thereto;  that  no  one  of  the 
children  of  Jane  Cochran,  other  than  re- 
spondent, ever  had  any  part  of  said  72  acres 
in  possession;  and  denied  that  plaintiff  waa 
entitled  to  any  part;  share,  or  interest  there- 
in, but  denied  that  the  72  acres  waa  capable 
of  being  partitioned,  and  that  the  plaintiff 
had  any  right  to  have  the  same  partitioned  or 
sold;  that  plaintiff  lived  close  to  respondent, 
and  well  knew  he  had  never  allowed  any 
rights  on  said  72  acres,  and  that  respondent 
had  expressly  claimed  all  of  the  same,  and 
had  never  allowed  any  one  else  to  have  any 
control  or  possession  of  it;  that  the  county 
road  separated  the  72  acres  from  the  part 
owned  by  Jesse  Cochran;  that  respondent 
had  paid  all  taxes  on  his  father's  interest  in 
430  acres  of  land,  which  was  the  21&-acre 
tract,  for  over  dO  years,  and  that  neither  the 
plaintiff,  nor  any  one  of  the  defendants,  oth- 
er than  respondent,  had  ever  paid  any  taxes 
on  said  land,  and  he  had  saved  the  land  from 
forfeiture;  and  prayed  that  all  he  had  so 
paid  be  repaid  to  him,  and  that  his  title  to 
the  72  acres  be  quieted;  that  this  answer  be 
treated  as  a  cross-bill,  and  that  process  is- 
sue against  plaintiff  and  the  other  defend- 
ants in  said  suit;  and  that  he  recover  his 
costs;  and  for  general  relief.  The  plaintiff 
and  defendants  who  were  made  parties  de- 
fendant to  the  cross-bill  were  summoned,  but 
none  of  them  filed  answers  to  said  answer 
and  cross-bill.  Depositions  were  taken  and 
filed  in  the  cause,  and  the  cause  came  on  to 
be  heard  on  the  11th  day  of  April,  1902. 
Willie  no  answers  were  filed  to  the  cross- 
bill, it  is  stated  in  the  decree  that  D.  J. 
Cochran  and  Samuel  Cochran  contested  the 
claim  set  up  by  G.  B.  Cochran.  "Upon  con- 
sideration of  the  pleadings,  depositions,  and 
exhibits,  and  the  court  being  of  the  opinion 
that  the  defendant  George  B.  Cochran  is  not 
entitled  to  the  72-acre  tract,  as  claimed  by  his 
answer,  in  the  nature  of  a  cross-bill,  filed  In 
this  cause,  but  that  his  possession  of  the 
same  inures  to  the  benefit  of  the  coparcen- 
ers," the  court  proceeded  to  appoint  com- 
missioners to  go  upon  the  said  two  tracts  of 
215  acres  and  72  acres,  and  partition  the 
same  amongst  the  parties  entitled  thereto  ac- 
cording to  their  respective  interests,  from 


which  decree  the  said  defendant  George  B. 
Cocliran  appealed. 

But  one  question  arises  for  consideration 
in  this  cause.  The  appellant,  George  B. 
Oochran,  by  his  answer  and  crosa-bill,  shows 
that  he  had  sole,  actual,  exclusive,  and  ad- 
verse possession  of  the  72  acres  of  land  from 
the  time  of  the  death  of  his  mother,  in  1882, 
and  that  18  years  before  the  institution  of 
this  suit  he  had  notified  the  plaintiff  and  all 
the  other  heirs  at  law  of  his  mother  of  his 
exclusive  claim  to  the  land,  and  the  fact 
that  he  did  not  recognize  any  rights  in  any 
of  the  said  heirs  in  said  land.  It  is  shown 
tluit  the  plaintiff  lived  on  land  adjoining  the 
72  acres,  ai^d  that  he  helped  said  George  B. 
Cochran  to  maintain  a  line  fence  between  the 
land  of ^  plaintiff  and  this  72  acres.  The  an- 
swer and  cross-bill  of  defendant  was  taken 
for  confessed  as  to  the  plaintiff  and  all  the 
other  heirs,  defendants  thereto.  In  Newell 
on  Ejectment,  8  72,  p.  763,  it  Is  said:  "The 
possession  of  one  co-tenant  is  the  possession 
of  all  the  rest  *  •  <i  But  when  one  ten- 
ant In  common  occupies  the  common  prop- 
erty openly,  notoriously,  and  exclusively  as 
the  sole  owner.  Improving  it  and  receiving 
to  himself  the  rents  and  profits,  or  exercis- 
ing over  the  property  such  acts  of  ownership 
as  evidence  an  Intention  to  ignore  the  rights 
of  his  co-tenants,  such  acts  will  amount  to  a 
disseisin,  and  his  possession  will  be  regard- 
ed as  adverse  to  his  co-tenants  from  the 
time  they  are  shown  to  have  knowledge  of 
such  acts  and  claims."  And  authorities  there 
cited.  See^  also,  Buswell  on  Limitations  & 
Adverse  Possession,  S  296,  to  the  same  effect; 
Cooey  V.  Porter,  22  W.  Va.  120.  And  in  Jus- 
tice V.  Lawson,  46  W.  Va.  163,  33  Sw  B.  102 
(Syl.,  points  3,  4),  it  is  held:  "(3)  One  ten- 
ant In  conmEion  may  oust  his  co-tenant,  and 
hold  in  severalty,  but  a  silent  possession, 
unaccompanied  with  any  action  amounting 
to  an  ouster,  or  giving  notice  to  the  co-ten- 
ant that  his  possession  is  adverse,  cannot 
be  construed  into  an  adverse  possession.  (4) 
It  is  the  intention  of  the  tenant  or  parcener 
in  possession  to  hold  the  common  property 
in  severalty  and  exclusively  as  his  own,  with 
notice  or  knowledge  to  his  co-tenants  of  such 
intention,  that  constitutes  the  disseisin." 

Defendant  George  B*  Cochran,  after  notify- 
ing plaintiff  and  all  the  other  heirs  of  his 
claim  to  said  72  acres,  claiming  it  under  his 
mother,  the  owner,  who  placed  him  in  pos- 
session of  it,  continued  in  open,  notorious, 
adverse,  and  exclusive  possession,  if  not  with 
the  consent,  with  the  acquiescence,  of  all  the 
other  heirs,  undisturbed  in  such  possession, 
for  a  period  of  18  years  before  the  institu- 
tion of  this  suit;  and  this,  under  the  author- 
ities cited,  entitles  the  said  George  B.  Coch- 
ran to  have  title  to  the  said  72  acres  of  land, 
and  the  court  erred  in  directing  Its  partition 
among  the  heirs  at  law  of  the  said  Jane 
Cochran. 

The  decree  of  the  circuit  court,  only  to  that 
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extent,  is  reTened,  and  the  cause  remanded, 
with  directions  to  require  the  tieirs  at  law 
of  the  said  Jane  Ck>chran  to  convey  the  said 
72  acres  to  said  George  B.  Cochran,  and  to 
appoint  a  commissioner  to  convey  the  same 
for  them  in  default  of  their  doing  so,  and  for 
such  further  proceedings  in  said  cause  as 
may  be  proper  to  be  had  therein. 


(55  W.  Va.  198) 

TUAAB  V.  TILLIS. 

(Supreme  Court  of  Appeals  of  West  Virginia* 

March  1,  1904.) 

DIVORCB-DBSERTION— EVIDSINCB— ADMIS- ' 
SIGNS. 

1.  It  Requires  willful  desertion  to  warrant  a 
divorce  from  the  bond  of  matrimonv.  Willful 
desertion  is  a  breach  of  matrimonial  duty,  and 
is  composed,  first,  of  a  breaking  off  of*  matri- 
monial cohabitation;  and,  second,  an  intent  in 
the  mind  to  desert.  Both  must  combine  to 
make  the  desertion  complete.  Noncohabitation 
alone  is  not  desertion. 

2.  To  authorize  a  divorce  for  willful  deser- 
tion, the  plaintiff  bears  the  burden  of  proof,  an^ 
the  evidence  of  such  desertion  must  be  full  and 
clear. 

3.  Whether  admissions  are  competent  evi- 
dence on  which  to  ground  a  divorce  or  not,  they 
are  competent  evidence  to  defeat  a  divorce. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Mason  County; 
F.  A.  Guthrie,  Judge. 

Bill  by  Smith  Tillis  against  Mary  A.  D. 
Tillis.  Decree  for  plaintiff,  and  defendant 
appeals.    Beversed. 

W.  A.  Parsons,  Hog?  &  Kerwood,  and  W. 
M.  Duffy,  for  appellant  J.  E.  Neller,  for 
appellee. 

BBANNON,  J.  This  is  an  appeal  from  a 
decree  from  the  circuit  court  of  Mason  coun- 
ty granting  an  absolute  divorce  to  Smith  Til- 
lis from  his  wife,  Mary  A.  D.  Tillis,  upon  a 
bill  filed  by  him  charging  her  with  abandon- 
ment, from  which  decree  she  lias  appealed. 

It  is  at  once  enough  to  reverse  the  decree 
to  say  that  the  evidence  fails  to  show  a  ma- 
terial element;  that  is,  willful  abandonment 
It  Is  of  the  very  core  of  such  a  case  to  show, 
not  merely  that  the  wife  went  away  from 
home,  as  that  is  only  one  element  or  circum- 
stance of  the  case;  but  it  must  be  shown  that 
she  ceased  cohabitation  with  willful  design 
and  intent  to  desert  her  husband.  Both  facts 
must  be  shown.  Willful  desertion  cannot  be 
Inferred  from  the  fact  that  the  parties  do  not 
live  together.  Mere  cessation  of  cohabitation 
Is  not  enough.  Burk  v.  Burk,  21  W.  Va.  445. 
The  words  of  the  Code  of  1899,  c.  64,  S  5, 
giving  this  cause  of  divorce,  gives  it  ''where 
either  party  willfully  abandons  or  deserts  the 
other  for  three  years."  This  shows  there 
must  be  intent  to  finally  desert  I  may  fair- 
ly say  that  the  plaintiff's  case  rests  only  on 
his  own  evidence,  and  that  is  too  short  He 
says  that  they  lived  together  in  Mason  coun- 
ty, but  had  not  Uved  together  for  four  years, 

Y 1.  8m  DlToret,  vol.  17,  0«nt  Dig.  §{  107,  108. 


and,  being  asked  why,  he  answered,  "Because 
I  considered  it  an  utter  impossibility,  <8i  ac- 
count of  the  disposition  and  temper  of  the 
woman,  to  live  together  agreeably.**  The 
question  was  then  propounded,  •*Do  I  under- 
stand by  your  answer  that  she  has  abandon- 
ed and  deserted  you?"  He  answered,  "Yes, 
sir.  She  left  Mason  county  In  November, 
1898,  and  moved  h^  goods  and  chattels  to 
Jackson  county."  Now,  this  shows  rather, 
from  his  own  lips,  that  he  abandoned  her 
than  that  she  abandoned  him.  At  any  rate, 
it  utterly  falls  tq  show  willful,  intentional 
abandonment,  giving  it  the  most  favorable 
construction  for  the  plaintiff.  His  evidence 
shows  merely  his  assertion  that  his  wife  had 
abandoned  him,  his  mere  opinion  of  the  char- 
acter of  her  actions,  without  facts  and  cir- 
cumstances to  explain  why  she  went  to  Jack- 
son county,  or  give  cast  to  her  act  in  so  do- 
ing. Why  she  left  he  does  not  say,  nor  for 
what  cause.  Perhaps  his  wrong  caused  her 
to  leave.  He  ought  to  show  that  she  did 
wrong  in  leaving,  and  make  her  act  unjustifi- 
able, and  vindicate  himself  from  blame.  His 
failure  as  a  witness  to  do  so  is  significant 
There  Is  absolutely  no  evidence  given  by  the 
plaintiff  to  show  willful  design  to  desert 
His  case  signally  fails  to  show  this  cardinal 
element  It  does  show  that  she  left  home, 
and  moved  to  Jackson  county,  and  there  re- 
sided. It  does  show  a  cessation  of  matrimo- 
nial cohabitation;  but  willful  abandonment 
is  not  shown,  and  that  is  the  very  cause  on 
which  alone  the  statute  grants  the  divorce. 
The  law  and  moral  and  religious  sentiment 
of  the  country  do  not  favor  divorce,  and,  as 
Judge  Johnson  said  in  Burk  v.  Burk,  "The 
bonds  of  matrimony  should  never  be  dissolv- 
ed, unless  for  the  most  cogent  legal  reasons 
made  clearly  to  appear."  Pull  proof  is  re- 
quired. 2  Bishop  on  Marriage,  Divorce  and 
Separation,  S  762.  Turning  to  the  evidence 
of  the  defendant,  she  swears  that  when  she 
was  sick,  and  was  merely  able  to  sit  up  when 
helped  to  a  chair,  her  husband  told  her  that 
he  was  going  to  Sayre^s  after  his  son,  to  get 
him  back  In  school,  leaving  ha*  with  not  over 
a  gallon  of  flour  and  not  over  two  gallons  at 
meal,  and  some  eight  or  ten  bushels  of  com 
in  the  ear,  and  without  a  bit  of  lamp  oil  for 
light;  and  when  she  could  not  wait  on  her- 
self. He  said  he  was  coming  back  as  soon  as 
he  could  get  back,  but  she  says  he  never  re- 
turned again,  and  refused  to  live  with  or 
support  h^.  He  admits  that  he  then  lived 
with  his  son-in-law.  She  says  that  there  was 
never  any  trouble  between  them.  She  swears 
that  in  about  three  weeks  after  he  left  her 
she  went  to  him  at  Bud  Conley's,  and  cried 
and  begged  him  to  come  back  and  live  with 
her,  and  told  him  that,  if  she  had  said  or 
done  anything  wrong,  she  begged  him  to  for- 
give her,  and  come  back;  and  that  he  told 
her  she  had  never  said  or  done  anything  that 
was  hard.  He  said  that  "he  had  left  and 
that  was  all  there  was  of  it;  that  be  left  just 
because  he  left'*     She  says  he  refused  all 
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support  to  ber.  This  Is  the  woman's  yersion 
under  oath,  and,  If  It  comes  from  an  Interest- 
ed party,  I  respond  that  her  version  Is  enti- 
tled to  as  much  credit  as  Is  hts,  and  the  bur- 
den Is  on  him  to  prove  his  case.  And  it  is 
l^ere  very  important  to  say  that  he  never 
went  upon  the  stand  to  deny  her  statement 
A  son  of  hers  by  a  former  marriage  was  pres- 
ent at  this  interview,  and  swears  that  she 
asked  him  if  she  cr  her  children  had  said 
anything  causing  him  to  leave,  and  he  said 
"No'';  and  she  asked  him  why  he  left,  and  he 
said  Just  because  he  wanted  to  leave.  The 
son  swears  that  he  asked  TUlls  to  come  back, 
and  that  he  declared  that  he  never  intended 
to  do  so^  and  that  he  told  the  son  to  take  his 
mother  away.  The  son  swears  that  his  moth- 
er was  clinging  to  her  husband,  and  that  her 
husband  shoved  her  away,  got  on  his  horse, 
and  ran  his  horse  nearly  to  the  top  of  the 
hiU,  the  woman  following  him  part  of  the 
way,  and  fell  In  the  road  und»  her  excite- 
ment, and  that  Mrs.  Gonley  helped  to  take 
her  home.  H.  B.  Greer  swears  that  he  met 
Tlllls  In  the  road  shortly  after  Tlllis  left  his 
wife,  and  he  told  Tlllis  that  he  had  heard 
that  Tlllis  had  left  his  wife,  and  said  to  him 
that  he  thought  he  had  done  wrong,  and  had 
better  go  back,  and  that  he  had  left  the  wo- 
man in  bad  shape  and  circumstances,  and 
Tlllis  said  that  he  had  left  with  the  intention 
of  not  going  back,  and  would  not  go  back. 
Mr&  Reeea  Greer,  a  school  teacher,  swears 
that  Mrs.  Tlllis  sent  for  her,  and  requested 
her  to  write  a  letter  to  her  husband,  request- 
ing him  to  come  back  home;  and  she  wrote 
the  letter.  Another  witness  swears  that  Tll- 
lis stated  to  him  that  he  had  no  grounds  on 
which  to  bring  a  suit  for  divorce,  and  re- 
quested the  witness  to  go  to  see  his  wife,  and 
get  her  to  apply  for  a  divorce,  and  said  that 
he  (Tlllis)  would  bear  her  expenses  and  pay 
all  the  cost,  and  that  he  would  make  a  state- 
ment before  the  court  that  he  would  not  live 
with  or  support  her,  and  that  that  would  get 
a  divorce.  Tlllis  came  back  on  the  witness 
stand  to  meet  this  evidence  of  Nicholas  King. 
At  first  he  denied  King's  evidence,  but  on 
cross^xamlnation,  while  denying  such  con- 
versation at  the  two  points  named  by  King, 
he  admitted  an  Important  fact  in  these  words: 
'*I  did  tell  Nicholas  King  that  if  she  would  go 
ahead  and  apply  for  a  divorce  that  I  would 
pay  the  expenses,  but  I  didn't  tell  him  I  knew 
I  had  no  grounds."  Thus  it  is  clearly  proven 
that  Tillls  wanted  a  divorce,  and  clearly  prov- 
en that  he  abandoned  his  wife.  The  evidence 
clearly  shows  that  he  abandoned  his  wife. 
Admissions  from  his  own  lips  clearly  prove 
it  Whatever  constructl<Ki  may  be  properly 
put  on  the  language  in  section  8,  c.  64,  of  the 
Code  of  189G,  that  "the  cause  shall  be  heard 
independently  of  the  admissions  of  either 
party  in  the  pleading  or  otherwise";  what- 
ever, we  may  think  of  the  correctness  of  the 
case  of  Bailey  v.  Bailey,  21  Grat  43,  holding 
that  said  statute  does  not  render  admissions, 
except  by  collusion.  Incompetent  evidence  on 


which  to  obtain  a  divorce— we  cannot  ques- 
tion their  admissibility  as  evidence  to  defeat 
a  divorce.  "In  a  suit  for  divorce  the  admis- 
sions of  the  plaintiff  are  competent  evidence 
to  support  the  averments  of  the  answer.'^ 
Cralle  v.  Cralle,  79  Va.  182,  It  Is  plain  that 
we  must  reverse  the  decree  and  dismiss  the 
bill. 


(B6  W.  Va.  202) 
PAYNE  et  al.  v.  STAUNTON,  County  Clerk. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  1,  1904.) 

S2LECTI0NS— POLLBOOKS— INSPBCTION— REFUS- 
ALr-MANDAMUS-WHO   MAY  BRING. 

1.  PoUbooks  of  a  special  election,  under  a 
special  act  of  the  Legislature,  deposited  in  the 
office  of  the  clerk  of  a  county  court,  are  pub- 
lic papers  or  documents  under  sections  3  and  5 
of  chapter  117,  Code  1809,  and  the  clerk  is  un- 
der duty  to  allow  inspection  of  them,  under 
proper  circumstances,  to  a  person  interested  in 
them,  though  such  special  act  be  unconstitu- 
tional.    • 

2.  Several  persons  who  make  common  ap- 
plication to  a  clerk  of  a  county  court  for  in- 
spection of  public  records,  and  are  refused  it, 
if  entitled  to  such  inspection,  may  unite  in  man- 
damus to  compel  such  inspection. 

3.  A  clerk  of  a  county  court  has  such  interest 
as  entitles  him  to  refuse  an  inspection  of  rec- 
ords in  his  office,  when  such  inspection  is  not 
called  for  by  law. 

4.  Ministerial  officer.  Clan  he  refuse  to  per- 
form an  act  required  by  an  unconstitutional 
statute,  before  it  has  been  Judicially  declared 
invalid? 

6.  A  pecuniary  interest  In  an  individual  in 
the  act  sought  to  be  compelled  by  mandamus 
must  exist  to  maintain  it. 

6.  One  or  more  individuals  mav  maintain 
mandamus  to  compel  the  doing  of  an  act  in 
which  the  public  at  large,  including:  them,  have 
a  common  interest. 

7.  Inspection  of  records  and  papers  in  a 
county  clerk's  office  is  not  a  right  vested  in 
every  person  or  under  all  circumstances.  The 
person  asking  It  must  have  an  interest  In  the 
record  or  paper  of  which  inspection  is  sought, 
and  the  inspection  must  be  for  a  legitimate  pur- 
pose. 

8.  Mandamus  will  not  lie  to  compel  inspec- 
tion of  records  by  a  private  Individual  for  the 
sole  purpose  of  learning  evidence  for  the  In- 
stitution of  criminal  prosecution. 

McWhorter,  P.  J.,  and  Dent»  J^  dissenting. 
(Syllabus  by  the  Court) 

E>rror  to  Oircnlt  Court,  Kanawha  County; 
F.  A.  Guthrie,  Judge. 

Action  by  J.  M.  Pasrne  and  others  against 
B.  W.  Staunton,  county  clerk.  Judgment 
for  defendant  Plaintiffs  bring  error.  Af- 
firmed. 

Linn,  Byrne  &  Cato,  P.  G.  Walker,  and  A, 
Burlew,  for  plaintiffs  in  error.  Mollohan. 
McCllntlc  &  Mathews,  for  defendant  In  er- 
ror. 

BRANNON,  J.  The  Legislature  of  1903 
passed  chapter  59  (Acts  1903,  p.  170),  "to 
authorize  the  county  court  of  Kanawha 
county  to  fund  the  indebtedness  of  said 
county  by  issuing  its  bonds,  and  to  authorize 

1 1.  See  Mandamus,  vol.  S8,  Cent  Dig.  i  6C 
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a  special  decUon  for  thAt  purpose.*"  Under 
that  act  an  election  was  held  upon  the  ques* 
tion  whether  honds  should  be  issued,  and 
the  returns  of  the  election  were  made  and 
.canyassed  and  the  result  ascertained,  and 
the  pollbooks  and  ballots  were  returned  to 
the  office  of  the  cleric  of  the  county  court. 
J.  M.  Payne  and*  others  applied  to  E,  W. 
Staunton,  clerk  of  the  county  court,  to  be 
allowed  to  Inspect  the  pollbooks  of  said  elec- 
tion for  all  the  precincts  of  the  county,  but 
he  refused  to  do  so.  Then  they  demanded 
that  said  clerk  make  them  certified  copies  of 
certain  ones  of  said  pollbooks,  offering  to 
pay  for  them,  but  said  clerk  refused  to  make 
such  copies.  Then  said  Payne  and  others 
applied  to  the  circuit  court  of  the  county  by 
petition  for  a  mandamus  to  compel  the  clerk 
to  allow  them  to  inspect  said  pollbooks  and 
to  make  such  copies  as  they  should  require. 
An  alternative  mandamus  was  awarded,  and 
upon  its  return  Staunton  demurred  to  it,  and 
moved  to  quash  the  alternative  mandamus, 
and  the  court  gave  judgment  sustaining  the 
demurrer  to  the  petition  and  quashing  the 
alternative  mandamus,  and  from  this  judg- 
ment the  plaintiffs  sued  out  a  writ  of  error. 
One  defense  made  by  Staunton  is  that  the 
pollbooks  are  not  records  or  papers  contem- 
plated and  provided  for  in  section  5,  c.  117, 
Code  1899,  providing  that  "the  records  and 
papers  of  every  court  shall  be  open  to  the 
Inspection  of  any  person,  and  the  clerk  shall, 
when  required,  furnish  copies  thereof."  The 
reason  given  for  such  denial  of  the  public 
character  of  these  pollbooks  is  that  the  act 
of  the  Legislature  under  which  the  election 
was  held  violates  article  6,  8  S9,  of  the  Con- 
stitution, prohibiting  special  or  local  legisla- 
tion in  certain  cases.  Staunton  claims  that 
these  pollbooks  are  not  more  than  waste  pa- 
per in  his  office,  and  that  no  duty  rests  upon 
him  to  allow  inspection  or  make  copies  of 
them,  because  of  the  unconstitutionality  of 
the  act  We  will  not  pass  upon  the  validity 
of  the  act,  because  we  do  not  find  it  impera- 
tive upon  us  to  do  so.  In  deference  to  the 
Legislature,  it  is  everywhere  held  by  the 
courts  that  courts  will  not  pass  upon  this 
question,  unless  a  decision  upon  that  very 
point  is  necessary  to  the  determination  of 
the  case.  Edgell  v.  Conaway,  24  W.  Va. 
747.  Even  if  we*  say  that  the  act  is  open  to 
such  objections,  still  we  hold  that  these  poll- 
books  are  public  papers  on  ffie  in  a  public 
office,  subject  to  inspection  for  the  purpose 
of  this  case;  they  are  such  pro  hac  vice.  It 
is  of  primary  import  that  public  records  and 
papers  shall  be  of  ready  access  to  the  public, 
and  we  must  be  reluctant  to  declare  that  a 
custodian  of  them  can  restrict  this  right  in- 
corporated in  the  cited  provision  of  the  Code. 
We  must  be  slow  to  announce  that  a  clerk, 
whose  duties  as  to  their  inspection  and  mak- 
ing copies  of  them  are  purely  ministerial, 
not  discretionary,  can  assume  the  dangerous 
power  to  hold  an  act  of  the  Legislature  in- 
valid, and  for  that  reason  denjr  to  citizens 


the  right  to  inspect  papers  d^x>8ited  in  his 
office  and  custody  only  for  preservation  and 
public  Inspection  and  use,  because  merely 
they  originated  under  such  a  statute.  We 
do  not  say  that  any  and  every  paper  happen- 
ing to  be  in  the  clerk's  office  is  official,  or 
that  any  but  legally  public  ones  give  the 
right  to  inspection;  but  that  is  not  the 
case  in  this  instance.  These  election  papers 
have  higher  character.  The  election  was 
held,  the  returns  made,  the  result  canvassed 
and  declared,  and  the  pollbooks  put  in  the 
keeping  of  the  clerk  in  the  public  office  un- 
der color  of  law;  they  were  actually  in  the 
office.  Section  d,  c  117,  Code  1899,  says: 
'*A11  papers  returned  to, .  or  filed  in  the 
clerk's  office  shall  be  preserved  therein  until 
legally  delivered  out"  This  only  requires 
that  they  be  ''returned  to  or  filed  in"  the  of- 
fice. It  does  not  draw  the  refined  distinc- 
tion that  those  filed  under  valid  law  are  to 
be  preserved,  while  those  filed  under  an  act 
turning  out  to  be  unconstitutional,  though 
filed  under  color  of  law,  are  simply  refuse 
or  waste  in  the  office.  Oould  they  be  thrown 
in  the  street,  or  altered  or  burnt  by  the 
clerk  with  impunity?  If  citisens  favorable 
to  or  against  the  bonds,  believing  a  recount 
would  sustain  or  defeat  the  proposition, 
should  ask  inspection  prior  to  demand  of  re- 
count could  they  not  lawfully  do  so? 

A  question  of  great  practical  importance 
comes  up  in  this  case.  Can  a  derk  asked 
to  do  a  ministerial  act  refuse  on  the  ground 
that  the  statute  under  which  he  is  asked  to 
do  that  act  is  unconstitutional?  Can  be  say 
that  the  Legislature  has  violated  the  Con- 
stitution before  the  statute  has  been  judi- 
cially declared  void?  Merrill  on  Mandamus, 
6  66,  says:  "But  the  courts  will  not  consider 
the  constitutionality  of  a  law  in  a  mandamus 
proceeding  at  the  instance  of  a  ministerial 
officer.  If  he  should  be  allowed  to  question 
the  law  of  the  land,  the  operations  of  the 
government  would  be  thwarted,  and  great 
confusion  would  result  If  the  law  Is  Toid, 
the  parties  can  appeal  to  the  courts  for  fur- 
ther protection.  A  mandamus  will  not  be 
Issued  to  compel  the  granting  of  a  license 
under  a  law  for  a  reason  which,  if  valid, 
shows  the  law  itself  to  be  unconstitutional." 
Not  much  consistency  or  clear  guidance  is 
there  in  that  section.  Merrill  cites  Smyth 
V.  Titcomb,  81  Me.  272,  holding  that  a  min- 
isterial officer,  collecting  and  disbursing  rev- 
enue, has  no  right  to  withhold  performance 
of  ministerial  acts,  prescribed  by  law,  mere- 
ly because,  possibly,  the  law  may  be  uncon- 
stitutional. He  cites  People  v.  Salomon,  54 
111.  39.  In  it  an  assessor  refused  to  assess 
certain  taxes  on  the  ground  that  the  law  was 
invalid.  The  law  was  held  valid,  but  the 
court  broadly  states  the  law  to  be  that  a  min- 
isterial officer  cannot  be  allowed  to  decide 
upon  the  validity.  "It  is  the  duty  of  a  min- 
isterial officer  to  obey  an  act  of  the  Legisla- 
ture directing  his  action,  not  to  question  or 
decide  upon  its  validity,"  the  court  said,    Tbt 
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fully  conaldeited  case  of  State  ex  rel.  ▼.  An- 
ditor,  47  La.  Adxl  1879,  18f  South.  746^  holds» 
even  against  tbe  State  Auditor  and  Treas- 
urer refusing  to  pay  money  nnder  a  statute 
allowing  it,  that  "executive  officers  of  the 
state  goyemment  have  no  authority  to  de- 
cline performance  of  purely  ministerial  du- 
ties Imposed  upon  them  by  a  law,  on  the 
ground  that  it  contravenes  the  Constitution. 
Laws  are  presumed  to  be  and  must  be  treat- 
ed and  acted  upon  by  subordinate  executive 
officers  as  constitutional  and  legal  until  their 
unconstitutionality  has  been  judicially  estab- 
lished."   For  the  double  purpose  of  showing 
that  these  poUbooks  are,  for  the  matter  In- 
volved, public  papers  properly  in  the  office, 
and  also  the  holding  that  a  ministerial  offi- 
cer cannot  refuse  to  ffie  them  because,  In  his 
opinion,  the  act  under  which  an  election  Is 
held  is  unconstitutional,  I  refer  to  Franklin 
Go.  V.  State,  20  Am.  &  Bng.  Oorp.  cases,  60; 
•  Id,.  24  Fla.  55,  3  South.  471,  12  Am.  St  Rep. 
183.    The  syllabus  says:    "A  statute  which 
requires  Inspectors  to  canvass  votes  of  an 
election  and  make  return  to  the  county  com- 
missioners imposes  upon  such  commission- 
&B  the  duty  of  receiving  and  keeping  the  re- 
turns in  thehr  official   custody  as  records. 
Neither  the  constitutionality  of  such  statute 
nor  the  legality  of  the  election  held  thereun- 
der can  be  considered  by  the  commissioners 
officially,  nor  can  the  same  be  raised  by  them 
as  ground  for  not  performing  such  duty  In 
a  mandamus  brought  to  compel  its  perform- 
ance."   In  State  v.  Commissioners,  18  Neb. 
506,  26  N.  W.  315,  a  mandamus  issued  to 
compel  commissioners  to  call  an  election,  the 
court  refusing  to  pass  on  the  validity  of  the 
act,  saying  that  the  presumption  is  in  fiivor 
of  the  validity  of  a  statute,  and  that  it  is  the 
duty  of  all  ministerial  cheers  to  obey  it  un- 
til It  is  declared  Invalid.    There  the  court 
by  mandamus  compelled  an  act  going  straight 
to  the  enforcement  of  the  statute.    The  pre- 
sumption that  a  statute  is  valid  always  op- 
erates.   Jilst  how   far  is  not  dear.    Some 
courts  say  that  it  operates  until  it  is  Judi- 
cially declared  to  be  void.    The  expression 
In  point  2  in  State  v.  Buchanan,  24  W.  Va. 
362,  has  this  Import    It  is  a  very  grave  as* 
sumption  of  power  for  an  officer  exercising 
ministerial  functions  to  say  that  the  highest, 
the  sole,  lawmaking  power  has  violated  the 
Constitution,  and  he  will  therefore  disobey 
its  will.    Great  confusion  and  disorder  might 
ensue  from  the  exercise  of  such  power.    It 
should  rarely  be  exercised,  very  prudently, 
only  in  plainest  cases.    I  do  not  think  that 
mandamus  will  go  to  compel  an  officer  to  do 
an  act  going  directly  to  execute  an  invalid 
statute.    I  do  not  see  that  a  court  will  take 
affirmative  action  to  support  it    But  this  is 
not  a  mandamus  to  enforce  the  statute.    It 
Is  not  to  compel  officers  to  hold,  return,  de- 
clare the  result  of  an  election,  or  issue  bonds, 
under  the  statute.    The  demand  upon  the 
clerk  did  not  call  for  an  act  on  his  part  to 
enforce  the  statute  In  question.    It  was  made 
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under  the  Code  section,  given  above,  allowmg 
inspection  and  copies,  and  the  contested  stat- 
ute does  not  enter  into  the  matter,  except 
from  the  fact  that  the  documents  were  cre- 
ated under  it  And  the  pollbooks  did  not 
go  to  the  enforcement  of  that  statute,  as  they 
were  to  be  used  only  as  evidence  to  punish 
frauds  in  elections.  So  the  court  was  not 
asked  to  enforce  the  statute  condemned  as 
invalid.  In  support  of  the  position  that  man- 
damus will  not  be  awarded  to  compel  the 
direct  enforcement  of  a  statute  against  the 
Constitution,  it  may  be  usefuf  to  give  some 
cases.  A  mandamus  was  sought  to  compel 
a  town  clerk  to  assess  a  tax;  but  the  court 
holding  that  the  statute  commanding  it  was 
unconstitutional,  it  was  refused.  State  v. 
Tappan,  29  Wis.  664,  9  Am.  Rep.  622.  A  stat- 
ute required  supervisors  to  divide  counties 
into  districts.  Mandamus  refused  to  compel 
them.  Van  Horn  v.  State,  46  Neb.  62,  64 
N.  W.  365.  Mandamus  refused  to  compel 
canvassing  board  to  count  ballots  as  directed 
by  the  statute.  Maynard  v.  Board,  84  Mich. 
22S,  47  N.  W.  756,  11  L.  R  A.  332.  Manda- 
mus  refused  to  compel  controller  to  draw 
warrant  to  pay  a  demand  allowed  by  a  stat- 
ute. Patty  V.  Oolgan,  97  Cal.  251,  31  Pac. 
1133,  18  L.  R.  A.  744.  Mandamus  refused  to 
pay  bond.  Brandenstein  v.  Hoke,  101  Cal. 
131,  35  Pac.  562.  Mandamus  refused  to  com- 
pel payment  of  Judge's  salary.  McDermont 
V.  Dlnnie,  6  N.  D.  278,  69  N.  W.  294.  So  to 
compel  issue  of  town  bonds  to  build  a  rail- 
road. People  V.  Bachellor,  53  N.  Y.  128,  13 
Am.  Rep.  480.  These  are  the  cases  where 
mandamus  would  operate  directly  to  execute 
the  unconstitutional  law.  For  this  reason  I 
do  not  doubt  the  text  of  19  Am.  &  Bug.  Ency. 
L.  (2d  Ed.)  1090,  that  "it  is  the  prevailing 
rule  that  ministerial  officers  charged  by  a 
certain  act  with  a  duty  may  urge  the  uncon- 
stitutionality of  the  act  as  a  defense  to  man- 
damus to  compel  them  to  perform  the  duty." 
An  officer  surely  can  refuse  to  do  an  act  not 
Imposed  upon  him  as  a  duty  by  law.  "An 
unconstitutional  act  is  not  a  law;  it  confers 
no  right;  it  Imposes  no  duty;  it  affords  no 
protection;  it  creates  no  office;  it  Is,  in  legal 
contemplation,  as  operative  as  though  it  had 
never  been  passed.'*  Norton  v.  Shelby  Coun- 
ty, 118  U.  S.  425,  6  Sup.  Ct  1121,  30  L.  Ed. 
178.  Though  in  1813,  in  Custis  v.  Lane,  3 
Munf.  579,  the  eminent  Judge  Roane  said 
that  it  was  a  grave  question  whether  action 
would  lie  against  an  officer  acting  in  obe- 
dience to  a  legislative  act  found  to  be  in  con- 
met  with  the  Constitution,  it  is  at  this  day 
fuliy  settled  that  such  an  act  is  no  law,  and 
affords  no  protection  to  a  ministerial  officer 
for  an  act  doing  harm  to  another.  Norton 
V.  Shelby  County,  118  U.  S.  425,  6  Sup.  Ct 
1121,  30  L.  Ed.  178;  Mechen  on  Pub.  Offices, 
I  662;  Pisher  v.  McGirr.  61  Am.  Dec.  381; 
23  Am.  &  Eng.  Ency.  L.  (2d.  Ed.)  369. 
"When  an  act  is  adjudged  to  be  unconstitu- 
tional, it  is  as  if  it  never  had  been.  Rights 
cannot  be  built  up  under  it;  contracts  ^hich 
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depend  ap<m  It  f<^  their  consideration  are 
void;  it  constitates  a  protection  tonoonewlio 
has  acted  under  it;  and  no  one  can  be  pun- 
ished for  having  refused  obedience  to  it  be- 
fore the  decision  was  made."  Cooley,  Con. 
Llm.  (7th  Ed.)  259.  It  would  Seem  to  be 
logical  and  just  that  an  officer  has  a  right 
to  refuse  to  act  under  a  void  statute  on  the 
principle  of  self-preservation.  But  in  so  do- 
ing he  acts  at  his  peril;  for,  if  he  is  mis- 
taken, he  is  liable  for  nonfeasance  of  duty. 
"If  it  is  unconstitutional,  no  one  is  obliged 
to  obey.  If  obnstitutlonal,  it  binds  every  one 
to  obedience.  Disobedience  on  such  ground 
is  always  at  the  peril  of  the  party  disobeying, 
whether  a  private  individual  or  a  public  offi- 
cer." Clark  T.  Miller,  54  N.  Y.  628.  As  he 
cannot  be  compelled  to  act;  cannot  be  sued 
or  punished  for  not  acting,  it  follows  that 
he  may  refuse  to  do  an  act  under  a  void 
statute.  The  case  of  State  v.  Butler  (Mo. 
Sup.)  77  S.  W.  560,  is  a  well-considered,  elab- 
orate case  based  on  this  principle.  An  in- 
dictment w^s  found  against  a  person  for  at- 
tempt to  bribe  an  officer  to  vote  in  a  certain 
way  in  discharging  a  duty  under  a  city  or- 
dinance, and  the  Supreme  Court  of  Missouri 
held  the  ordinance  void,  and  that  it  imposed 
no  legal  duty,  and  therefore  there  could  be 
no  bribery  to  do  the  act  Under  this  doctrine 
I  would  hold  that  if  the  duty  asked  of  Staun- 
ton went  to  execute  the  act,  and  if  the  act 
vrere  void,  be  could  not  be  compelled  to 
perform  it 

It  is  contended  by  Staunton  that  the  plain- 
tiffs cannot  join  in  a  mandamus;  that  each 
individual  has  a  separate  right  not  joint; 
and  cites  13  Ency.  PI.  &  Prac.  645,  reading: 
''Those  who  have  a  common  and  joint  in- 
terest" may  join  in  mandamus,  and  should 
join.  Without  strain,  it  may  be  said  that 
all  citizens  have  a  common  interest  in  seeing 
that  records  in  a  clerk's  office  are  preserved, 
and  that  proper  inspection  be  granted,  as  it  is 
that  the  county  be  supplied  with  a  court- 
house. Is  this  not  a  matter  of  common  pub- 
lic right,  and  may  not  citizens  unite  to  vin- 
dicate it?  But  these  plaintiffs  united  in  a 
demand  for  inspection;  the  demand  was 
joint;  the  refusal  to  all  in  common;  the 
wrong  done,  one  single  wrong  to  all  alike. 

The  plaintiffs  say  that  Staunton  could  not 
refuse  them  inspection  because  he  has  no 
such  pecuniary  interest  as  will  enable  him  to 
raise  the  question  of  the  constitutionality  of 
the  act  of  the  Legislatmre,  and  this  upon  the 
legal  principle  that  courts  do  not  hear  "an 
objection  made  to  the  constitutionality  of  an 
act  by  a  party  whose  rights  it  does  not  af- 
fect and  who  has  therefore  no  interest  in  de> 
Xeating  it"  Cooley  Con.  Llm.  232;  lAmpsas- 
ac  V.  Bell,  180  U.  S.  276,  21  Sup.  Ot  368,  45 
L.  Ed.  527;  6  Am.  &  Eng.  Ency.  U  1080. 
The  plaintiff  say  that  all  Staunton  had  to  do 
was  to  keep  the  records,  and  allow  inspec- 
tion, and  make  copies  for  pay.  ^  Judge 
ibhnson  remarked  of  the  assessor  in  State  v. 
Buchanan,  24  W.  Va.  375.    But  it  does  not 


strike  me  that  an  officer,  as  regards  his  indi- 
vidual interest,  is  not  compelled  to  spend 
time  and  latxMr  to  do  a  thing  which  the  law 
does  not  impose  upon  him  as  a  duty.  He  has 
an  actual,  we  may  say  valuable  or  pecuniary, 
interest  in  resisting.  But  then  many  cases, 
several  dted  above,  allow  an  officer  called  on 
to  exercise  his  office  to  resist  mandamus  by 
pleading  the  Constitution  against  the  statote. 
He  is  actually  interested  in  the  matter. 

We  now  encounter  a  questkHi  raised  by 
Staunton's  d^nurrer  to  the  petition  and  mo- 
tion to  quash  the  mandamus  nisi,  which 
question  is,  whether  the  plaintiffs  present  to 
the  court  such  interest  in  the  documents  and 
purpose  in  their  ini^ection  as  entitles  them 
to  inspection  and  mandamus  to  secure  it 
**The  remedy  by  mandamus  is  restricted  to 
cases  where  the  relator  is  deprived  of  some 
pecuniary  right"  "A  mere  abstract  right 
unattended  by  any  substantial  benefit  to  the 
relator,  will  not  be  enforced  by  mandamus.'** 
19  Am.  &  Bug.  Ency.  L.  (2d  Ed.)  884,  758. 
''To  maintain  his  mandamus  in  such  a  case 
[private  right]  the  relator  must  show  some 
persona]  or  special  interest  in  the  matter." 
Merrill  on  Mandamus,  §  228.  As  to  the  pri- 
vate individual  right  of  the  plaintiffs:  The 
election  was  over.  They  do  not  say  that  its 
result  was  unsatisfactory,  or  that  it  had  been 
falsely  declared,  or  that  they  sought  by  re- 
count or  contest  to  change  it  or  tliat  they 
had  been  denied  their  votes,  or  that  the  elec- 
tion had  already  prejudiced  them,  or  that 
they  were  harmed.  They  do  not  point  out 
how  they  as  individuals  had  any  pecuniary 
interest,  or  sought  by  the  document  to  vindi- 
cate such  interest  They  do  not  say  that 
they  had  suffered  or  would  suffer  a  penny's 
loss  because  of  the  election,  or  that  they  had 
been,  or  would  be,  detrimented  thezeby. 
Therefore,  as  individuals*  they  ^ow  no  ac- 
tual interest  or  loss  or  damaged  right  to  be 
vindicated  by  the  inspection  <xc  writ  They 
say  they  are  citizens,  voters,  and  taxpayers 
of  the  county;  but  it  is  not  seeo  that  that  fact 
gives  them  any  individual  right  over  po-sona, 
not  such,  asking  inspection  of  records.  Could 
they  sustain  an  action  against  Staunton  tar 
damages?    They  could  not 

Can  the  plaintiffs  sustain  their  case  upon 
the  theory  that  they  represent  and  seek  to 
vindicate  the  public  right?  They  do  not  sue 
for  themselves  and  others,  but  only  as  them- 
selves--citizens,  taxpayers,  and  voters.  Where 
a  clear  public  right  common  to  the  commun- 
ity at  large»  is  wronged  and  calls  for  vindi- 
cation, some  cases  hold  that  it  must  be  done 
by  the  public  officer;  others,  that  citizens 
may  do  so.  13  Ency.  PI.  &  Prac  eso.  Mer- 
rill on  Mandamus,  I  230,  says:  '"The  great 
weight  of  American  authority  is  to  the  effect 
that  where  relief  is  sought  in  a  public  matter 
or  a  matter  of  public  right,  the  people  at 
large  are  the  real  party,  and  any  citlxen  Is 
entitled  to  a  writ  of  mandamus  to  enforce 
the  performance  of  a  public  -duty.**  This  is 
likely  the  true  rule,  as  otherwise  often  the 
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public  iDterest  would  de^ly  suffer.  On  this 
theory  this  court  has  entertained  mandamus 
to  compel  building  of  a  bridge,  a  courthouse^ 
and  to  declare  the  result  of  an  election  upon 
change  of  county  seat  Doolittle  v.  County 
Court,  28  W.  Va.  158;  Brown  v.  Bandolph 
County,  45  W.  Va.  727,  32  S.  B.  166;  State 
T.  County  Court,  47  W.  Va.  672,  85  8.  B.  959; 
Morgan  v.  Wetzel  County,  53  W.  Va.  — ,  44 
S.  £2.  182.  Though  not  cases  of  mandamus, 
as  showing  that  citizens  have  such  Interest 
as  enables  them  to  prosecute  proper  proceed- 
ings in  public  matters,  I  refer  to  Osbum  t. 
Staley,  5  W.  Va.  85, 18  Am.  R^.  640;  Hamil- 
ton V.  County  Court,  38  W.  Va.  71,  18  S.  B. 
8,  and  citations;  Welch  t.  County  Court,  29 
W.  Va.  68,  1  S.  B.  887;  Dayis  t.  Brown,  4d 
W.  Va.  716,  84  8.  B.  839. 

Conceding  the  right  of  citizens,  taxpayers, 
and  voters  to  Judicial  process  to  defend  or 
promote  the  public  weal  or  Interest,  still 
what  is  the  public  Interest  in  this  case  that 
Is  to  be  defended,  promoted,  established? 
The  election  over;  no  recount  asked;  no  ob- 
jection made  to  its  result;  no  future  public 
interest  to  be  advanced  by  Interference  witli 
It  The  petmon  says  the  proposition  to  issue 
bonds  was  defeated,  and  it  is  not  proposed  to 
contest  that  result  That  is  ended.  The  pe- 
tition ixroposes  to  do  nothing  whatever  to  af- 
fect that  election  or  any  right  dependent  up- 
on or  arising  from  it  That  petition  sets 
forth  only  one  purpose  in  view.  It  says  that 
in  certain  precincts  frauds  and  irregularities 
were  Committed  by  the  oficers  of  the  elec- 
tion. In  conducting  It  and  declaring  its  result; 
that  persons  were  recorded  as  voting  who  did 
not  vote;  and  that  the  officers  "stuffed''  and 
"padded"  the  ballot  boxes,  as  would  be  shown 
by  the  pollbooks;  and  that  Inspection  and 
copies  of  them  were  sought  In  order  to  know 
whether  such  officers  had  honestly  and  law- 
fully performed  their  duties,  and  for  the  pur- 
pose of  instituting  criminal  prosecutions 
against  them  if  the  disclosure  of  the  facts 
should  warrant  It  It  would  be  a  Ashing 
writ  Will  mandamus  go  for  this  purpose? 
I  repeat  the  rule  that  mandamus  Is  restricted 
"to  cases  where  the  relator  is  deprived  of 
some  pecuniary  right"  Where  is  the  pecun- 
iary interest  in  the  plaintiffs  or  the  public? 
"Mandamus  Is  applied  to  the  protection  of 
civil  rights."  Merrill  on  Mandamus,  S  61. 
No  criminal  warrant  Is  asked.  In  People  v. 
Masonic  Benev.  Ass'n,  98  111.  635,  a  manda- 
.  mus  was  asked  to  compel  officers  of  jbl  Ma- 
sonic society  to  declare  the  adoption  of  an 
amendment  to  the  constitution  of  the  body. 
The  case  holds:  ''Pecuniary  Interest  must 
be  involved.  Mandamus  will  not  be  award- 
ed to  a  party  until  he  shows  that  he  has  a 
clear  legal  right  which  is  denied,  and  that 
the  denial  of  the  right  affects  his  pecuniary 
Interest  It  will  not  be  granted  to  settie  a 
mere  fancy  question."  In  State  v.  St  Louis 
Paint  Co.,  21  Mo.  App.  526,  it  is  held  that 
every  application  for  this  writ  must  state 
two   essential   requisites:     First   the    legal 


duty  Imposed  upon  the  defendant  to  do  the 
thing  asked;  second,  a  pecuniary  interest  not 
to  be  compensated  In  damages.  'The  indi- 
viduals must  have  this  interest  or  the  pub- 
lic must  have  a  substantial,  actual  right  In 
having  the  act  done.  What  Interest  had  the 
public  in  the  lnQ>ection,  or  in  having  copies? 
I  have  seen  no  case  holding  that  mandamus 
will  issue  merely  and  only  to  glean  evidence 
for  criminal  prosecution.  Equity  will  not  en- 
tertain a  \A\\  of  discovery  to  do  so. 

It  becomes  pertinent  in  this  connection  to 
see  how  far  the  right  to  Inspect  records  goes. 
It  is  virtually  claimed  by  the  plaintiffs  to  l>e 
unlimited.  True,  the  words  of  our  statute 
are  broad  in  saying  that  records  shall  be  open 
to  the  Inspection  of  ''any  persons,"  and  so 
State  v.  Long,  87  W.  Va.  268.  16  8.  B.  678^ 
says,  using  the  words  of  the  statute.  As 
Clark  had  a  plain  right  of  inspection  for  busi- 
ness, it  was  not  necessary  to  go  far  in  in- 
terpretation of  the  law.  Does  the  statute 
mean  that  inspection  Is  for  every  one  for 
pastime,  whim,  fancy?  Is  the  right  of  inspec- 
tion to  be  granted  under  all  circumstances? 
An  Alabama  statute  said:  "The  rec<M*ds  of 
the  Judge  of  probate's  office  must  be  free  for 
examination  of  all  persons."  It  was  held 
that  the  right  was  "limited  to  any  person 
having  an  interest"  and  that  it  did  not 
confer  the  right  on  those  engaged  in  negotiat- 
ing loans  on  mortgage  to  make  abstracts  to 
all  land  in  the  county  for  future  business 
use.  Randolph  v.  State  (Ala.)  2  South.  714, 
60  Am.  Rep.  761.  Two  former  cases  there 
dted  held  that  examination  was  "not  the 
unqualifled  right  of  every  dtix^i,  ^  ^  ^ 
and  the  individual  who  claims  access  to  the 
records  •  •  •  can  properly  be  required 
to  show  that  he  has  an  Interest  in  the  docu- 
ments, and  that  the  Inspection  is  for  a  legiti- 
mate purpose.  The  qualification  of  the  rule 
is  that  no  person  can  demand  the  right  save 
those  who  have  an  interest  in  the  record." 
The  right  to  make  abstracts  or  o^ies  for 
speculative  purposes  in  compiling  abstracts 
was  denied  in  Weber  v.  Worth,  43  Mich.  634^ 
88  Am.  Rep.  213.  The  right  Is  not  given  "to 
all  Indiscriminately,  who  may,  for  curiosity 
or  otherwise,  desire  the  same,  but  is  limited 
to  those  who  have  some  interest  therein." 
In  Cormack  v.  Wolcott  37  Kan.  391,  15  Pac 
245,  the  statute  read:  "All  books  required 
to  be  in  their  offices  shall  be  open  for  the  ex- 
amination of  any  person."  The  court  said 
that  the  common  law  gave  inspection  to 
only  those  having  Interest  In  the  land  or 
subject  of  the  record.  24  Am.  &  Eng.  Ency. 
L.  (2d  Ed.)  182.  The  court  said  the  inspec- 
tion must  be  under  the  eye  of  the  clerk,  and 
under  reasonable  rules  made  by  him.  "The 
right  claimed  by  the  plaintiff  for  himself  and 
every  other  person  to  Inspect  the  records  at 
will,  and  make  copies,  must  of  equal  neces- 
sity be  governed.  If  the  right  exists,  it  ex- 
ists for  all."  The  court  said  that  under  an 
unlimited  right  the  office  might  be  dogged, 
the  use  of  the  books  engrossed  for  simply 
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pilTate  enda,  and  tbaj  dlrerted  txom  tiie 
public  use  designed.  Right  to  make  general 
abstracts  bf  title  for  business  was  denied. 
The  Colorado  statute  said  the  books  "shall  be 
open  for  the  examinations  for  all  persons.'' 
The  court  refused  mandamus  to  allow  ab- 
stract makers  to  abstract  the  entire  land 
titles  of  the  county  for  sale.  "It  matters  not 
that  relators  require  no  aid  from  him;  for 
he  is  charged  with  the  safe-keeping  and  pres- 
ervation of  the  records,  and  Is  responsible 
for  their  truthfulness  and  freedom  from  mu- 
tilation. A  single  stroke  of  the  pen,  the 
erasure  or  addition  of  a  single  word,  may 
change  the  character  of  a  consequence,  or 
destroy  the  most  valuable  property  right. 
The  clerk  is  unfaithful  to  his  trust  If  he  al- 
low one  of  the  record  books  to  remain  for 
an  instant  In  the  hand  of  a  stranger  out  of 
his  sight"  Even  where  a  statute  gave  a 
stockholder  of  a  corporation  right  to  exam- 
ine its  records,  In  mandamus  it  was  require 
ed  to  plead  and  prove  some  property  right  in- 
volved, that  some  controversy  existed,  or 
that  some  specific  and  valuable  Interest  was 
In  question,  to  settle  which  an  inspection  of 
the  documents  was  necessary.  Ellsworth  v. 
Dorwart  aowa)  63  N.  W.  588,  68  Am.  St 
Rep.  427.  "Any  person  who  has  an  existing 
Interest  in  information  to  be  obtained  from 
public  records  to  any  county  office  has  a 
right  to  make  an  examination  to  the  extent 
of  his  interest,*'  under  an  act  saying  that  rec^ 
ords  "shall  be  open  for  the  examination  for 
any  person."  Boylan  r.  Warren  (Kan.)  18 
Pac.  174,  7  Am.  St  Rep.  651.  See  GO  Am. 
Rep.  764,  full  note;  24  Am.  &  £2ng.  Bncy.  L. 
(2d  Ed.)  183.  Under  the  law,  common  and  stat- 
ute, I  think  we  may  say  tbat  when  it  comes 
to  the  test  under  strict  law,  when  mandamus 
Is  asked  to  compel  inspection,  the  plalntilT 
most  have  some  legal  right  to  have  Inspec- 
tion for  legitimate  use.  Mechen  oik  Public 
Officers  so  regards  the  authorities.  In  sec- 
tion 687  we  read:  "It  Is  the  duty  of  the  clerk 
to  permit  persons  having  a  present  or  pro- 
spective interest  in  the  particular  public  rec- 
ords in  his  office  to  Inspect  and  copy  the 
same  at  reasonable  times  and  under  reason- 
able regulations.  The  performance  of  this 
duty  may  be  enforced  by  mandamus."  The 
case  of  Barber  v.  West  Jersey,  63  N.  J.  Eq. 
158,  32  Atl.  222,  holds  that  "every  person  has 
right  of  access  to  the  public  records  of  the 
county  clerk's  office,  without  payment  of  fees, 
to  examine  any  title  in  which  he  is  inter- 
ested, subject  to  reasonable  rules  and  regu- 
lations." It  held  that  an  abstracting  com- 
pany had  right  of  inspection  to  examine  title 
to  a  "particular  piece  of  property,  but  not  to 
occupy  the  office  to  make  a  general  abstract" 
I  think  tbat  the  plaintiffs  as  citizens  and 
taxpayers  had  right  to  inspection,  it  not  ap- 
pearing but  that  they  desired  a  recount  to 
change  the  result  I  think  people  have  right 
to  inspect  public  papers,  unless  it  appears 
that  their  object  Is  an  Improper  one,  for 
whim  or  scandal,  as  the  publication  of  Inde- 


cent evidence  in  a  divorce  suit  tending  to 
degrade  the  parties  and  injure  public  morals, 
or  any  other  impropw  or  useless  purpose. 
But  when  it  does  so  appear,  then  thoie  is  no 
right  of  inspecti<Hi.  How  far  a  clerk  may 
inquire  into  the  purpose  we  need  not  say.  I 
have  said  so  much  on  this  point  because  Stats 
V.  Long,  87  W.  Va.  266,  16  S.  B.  678,  U  reUed 
upon  as  giving  unlimited  right  of  inspection, 
and  because  that  case  does  not  enter  ftir  into 
the  subject  and  I  have  thought  the  decisions 
here  given  may  be  of  public  use.  What  in- 
terest have  the  plaintiffs  on  which  to  predi- 
cate the  demand?  What  object  which  the 
public  interest  law  can  realize  to  subaore? 
'^he  Judicial  records  of  tiie  state  should 
always  be  accessible  to  the  people  for  all 
proper  purposes,  under  reasonable  restric- 
tions as  to  the  time  and  mode  of  examining 
the  same;  but  no  one  has  a- right  to  examine 
or  obtain  copies  from  mere  curiosity,  or  for 
the  purpose  of  creating  public  scandal."  In 
le  Caswell  (R.  I.)  29  Atl.  269,  27  L..  R.  A.  82, 
49  Am.  St  Rep.  814.  I  am  not  for  a  moment 
to  be  taken  to  Intimate  the  slightest  impeach- 
ment of  the  honest  public  motive  of  the 
worthy  men  who  seek  this  mandamus.  I  do 
not  doubt  their  motive^  but  I  am  stating 
legal  principles  as  I  see  them.  And  it  is  a 
fixed  rule  that  if  there  be  other  remedy  to 
accomplish  the  end  sought  mandamus  does 
not  lie.  The  only  end  stated  Is  to  gather 
evidence  for  criminal  prosecution.  The  grand 
Jury  is  the  medium  of  that  end.  It  can  send 
for  persons  and  papers,  and  bring  (lenders 
to  Justice.  Citizens  cannot  meddle  in  prose- 
cutions save  in  the  appointed  modes,  by  be- 
coming prosecutors  or  Informants  before 
grand  Juries,  or  by  recourse  to  criminal  pro- 
cess. We  do  not  think  they  can  use  manda- 
mus for  such  purpose. 
Judgment  alDrmed. 

DENT,  J.  (dissenting).  This  is  an  appli- 
cation of  citizens,  taxpayers,  and  voters  of 
Kanawha  county,  who  have  been  excluded 
ftom  the  right  of  inspecting  the  pollbooks  of 
an  election  lately  held  therein,  and  refused 
copies  thereof  by  the  clerk  of  the  county 
court  for  a  mandamus  against  such  derk  to 
compel  him  to  permit  such  inspection  and 
make  such  copies. 

The  majority  of  the  court  in  determining 
the  interests  and  rights  of  the  applicants  and 
the  duties  of  the  respondent  to  some  ectent 
have  chosen  to  follow  the  ancient  English 
common-law  rule,  emanating  from  a  throne 
to  its  subjects,  instead  of  the  modem  Ameri- 
can republican-democratic  doctrine,  applica- 
ble to  a  government  "of  the  people,  by  the 
people,  and  for  the  people."  24  Am.  ft  Bug. 
Bnc.  Law  (2d  Ed.)  184,  183,  note  5;  State  v. 
Long,  87  W.  Va.  266,  16  S.  B.  678;  State  v. 
King,  164  Ind.  621,  67  N.  B.  635.  By  the 
former  imperialistic  rule,  the  keeper  of  the 
rolls  or  records  was  a  deputy  of  the  £[lng, 
from  whom  all  power  was  derived,  and  in  al- 
legiance to  whom  all  rights  were  held,  who 
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was  only  pennitted  to  allow  sach  royal  tiib- 
jecta  to  inspect  the  records  who  might  have 
or  show  a  special  pecuniary  interest  therein* 
all  others  being  ezclnded  therefrom,  except 
where  public  interests  were  involyed;  while 
the  modern,  popular  doctrine  is  that  the 
clerk,  the  custodian  of  the  records,  is  the 
servant  of  the  people,  chosen  by  them  as 
their  trustee  to  have  charge  of  such  records 
in  their  behalf,  and  to  hold  them  open  for 
their  inspection  at  reasonable  times,  under 
reasonable  regulations,  without  let,  interfer- 
ence, or  hindrance  on  the  part  of  such  clerk, 
or  inquiry  as  to  the  purpose  or  object  of  such 
inspection.  Every  citizen,  taxpayer,  and 
voter  has  the  presumptive  right  of  such  in* 
spection  as  adhering  to  his  sovereignty, 
which  the  derk  cannot  deny  him  unless  he 
can  show  that  the  object  of  the  inspection 
is  for  illegitimate,  improper,  or  scandalous 
purposes.  This  is  especially  true  in  the 
strongest  sense  as  to  pollbooks  or  other  elec- 
tion records,  in  which  all  the  people  have  a 
common  interest,  as  a  repository  of  the  sov- 
ereign exercise  of  their  right  to  select  their 
servants  and  determine  the  extent  of  their 
powers,  including  taxation  for  public  pur- 
poses. 24  Am.  &  Eng.  Bnc.  Law  (2d  Ed.) 
170.  The  most  open  publicity  is  required  by 
the  public  good  as  to  such  records,  to  pre- 
vent crime,  detect  crime,  and  punish  crime 
against  the  purity  of  the  ballot  box,  the  sov- 
ereignty of  the  people,  and  the  rights  of  citi- 
zenship. Every  qualified  voter  has  a  two- 
fold interest  therein:  First,  an  interest  in 
common  with  the  people  for  the  preservation 
of  the  purity  of  the  ballot  box,  the  object 
of  which  is  the  continuity  of  the  government 
and  the  preservation  and  perpetuatibn  of  its 
benefits;  second,  a  personal  interest  in  the 
right  to  vote,  to  have  such  vote  recorded  and 
counted,  and  to  preserve  it  from  being  vitiat- 
ed or  destroyed  by  fraud.  As  incident  there- 
to, he  has  the  right  to  inspect  the  pollbooks 
to  see  that  his  vote  has  been  recorded,  and 
that  it  has  not  been  invalidated  by  the  in- 
sertion of  fictitious  names  as  a  cover  for  fic- 
titious ballots.  It  is  a  more  heinous  wrong 
to  deprive  a  voter  of  his  vote  by  fraud  than 
It  is  by  force.  In  the  latter  case  he  can 
have  a  speedy  remedy  by  mandamus  under 
the  election  law,  or  by  an  action  for  dam- 
ages by  suit  (10  Am.  &  Eng.  Enc.  Law  [2d 
Ed.]  678);  while  in  the  former  case,  he  is 
reihediless  unless  he  is  accorded  the  right  of 
inspecting  the  pollbooks,  and  then  he  may 
be  able  to  detect  the  fraud  by  which  he  has 
been  cheated.  For  this  reason,  although  he 
has  no  pecuniary  interest  involved,  yet  be- 
cause the  right  to  vote  is  so  important  to 
himself  and  the  public,  as  indirectly  affec^ 
ing  his  pecuniary  Interest,  that  he  not  only 
should  be  accorded  the  right  of  inspection, 
but  also  the  right  to  have  copies  of  the  poll- 
books,  and  to  have  the  privilege  of  enforcing 
such  rights  by  mandamus.  13  En.  Plead. 
&  Pract  682;  Clay  v.  Ballard,  87  Va.  787,  13 
S.  E.  262:  Wise  v.  Bigger,  Clerk,  etc.,  79  Va. 


269.  Section  22,  c  147,  Code  1899,  provides 
that:  ''If  a  clerk  of  a  court  or  other  public 
officer,  fraudulently  make  a  false  entry,  or 
erase,  alter,  secrete  or  destroy  any  record  in 
bis  keeping  and  belonging  to  his  office,  he 
shall  be  confined  in  Jail  not  more  than  one 
year  and  fined  not  exceeding  one  thousand 
dollars."  The  concealment  from  public  in- 
spection, while  not  technically  so,  comes 
very  near  being  an  offense  onder  this  sec- 
tion, and  should  be  made  so  by  law.  The 
word  "secrete^"  used  here,  is  undoubtedly 
broad  enough  to  cover  the  willful  conceal- . 
meat  of  public  records  from  persons  having 
the  right  to  inspect  the  same,  although  it 
would  not  cover  the  overt  act  of  refusal 
where  the  clerk  is  acting  from  pure  motives 
for  Justifiable  ends.  The  sixth  clause  of  sec- 
tion 74,  c.  8,  Code  1899,  provides  that  if  any 
person  ''erase,  deface,  or  change  in  any  man- 
ner, any  election  record  or  any  ballot,  poll 
book,  tally  sheet  or  certificate  of  election, 
deposited  with  either  of  the  clerks  of  the 
county  or  circuit  courts,  or  conspire  with  an- 
other to  do  any  of  said  acts,  or  induce  or 
attempt  to  induce,  uny  other  person  to  do 
any  of  said  acts,  whether  or  not  said  acts  or 
any  of  them,  be  committed  or  attempted  to 
be  committed,  shall  be  deemed  guilty  of  a 
felony,  and  upon  conviction  thereof,  shall  be 
punished  by  imprisonment  in  the  peniten- 
tiary not  less  than  two  nor  more  than  five 
years."  A  comparison  of  these  two  sections 
shows  how  much  more  important  and  neces- 
sary to  the  public  weal  the  Legislature  re- 
garded the  records  of  an  election,  than  it 
did  the  ordinary  records  kept  in  the  clerk's 
office.  In  one  case  the  offense  is  a  misde- 
meanor, with  forfeiture  of  office;  the  other 
is  a  felony,  carrying  with  it  not  only  the 
forfeiture  of  office,  but  the  forfeiture  of  citi- 
zenship. The  Legislature,  in  making  this 
great  difference  between  these  two  classes 
of  records,  undoubtedly  acted  in  obedience  to 
the  will  of  the  people.  As  the  records  are 
more  sacred,  so  should  the  right  of  inspec- 
tion by  the  people  and  the  voters  be  held 
the  more  sacred.  Under  section  68,  c.  8, 
Code  1899,  the  clerk  of  the  county  court  Is 
made  the  custodian  of  the  pollbooks.  They 
thereby  become  public  records,  subject  to 
the  same  right  of  inspection  to  those  inter- 
ested as  other  public  records  in  his  office. 
The  clerk  himself  thereby  became  a  part  of 
the  election  machinery  of  the  state,  subject 
to  the  same  penalties  and  the  same  remedies 
as  all  other  election  officers.  Section  89,  c. 
3,  Code  1899,  provides  that  "any  officer  or 
person  upon  whom  any  duty  is  devolved  by 
this  chapter,  may  be  compelled  to  perform 
the  same  by  writ  of  mandamus."  By  this 
chapter  the  duty  devolved  upon  the  clerk  to 
preserve  the  pollbooks  for  the  benefit  of  the 
public,  which  necessarily  includes  the  right 
of  inspection.  They  are  still  election  rec- 
ords, in  which  the  public  interest  continues 
unabated  and  undiminished,  although  in  the 
hands  of  the  clerk,  and  are  subject  to  pro- 
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tection  and  infection  nnder  the  penalties 
and  remedies  of  tlie  election  law.  By  this 
same  section  it  is  provided  that  this  court 
may  compel  any  officer  mentioned  therein  to 
do  and  perform  legally  any  duty  required  of 
him  by  mandamus. 

So  it  seems  to  be  perfectly  clear  that  the 
applicants,  without  regard  to  any  dhect,  pe- 
cuniary interest,  had  the  right  to  enforce  tlie 
publicity  of  the  pollbookSi  both  in  the  inter- 
est of  themselves  as  voters,  and  in  common 
with,  the  public  generally.  It  seems  to  be 
•  conceded  in  the  (H>inion  of  the  majority  tliat 
the  right  of  inspection  exists  and  that  man- 
damus lies,  but,  as  the  applicants  have  stat- 
ed the  purpose  for  which  they  want  inspec- 
tion, and  that  Is  to  ascertain  whether  the 
poUbooks  have  been  feloniously  tampered 
with  and  the  names  of  fictitious  voters  placed 
thereon,  that  the  mandamus  should  be  re- 
fused because  such  writ  cannot  be  used  in 
ascertaining  evidence  to  aid  in  criminal  pros- 
ecutiona  No  authority  is  cited  for  such 
proposition,  but  it  is  alleged  in  support  there- 
of tliat  a  bill  of  discovery  will  not  lie  to  com- 
pel a  defendant  to  incriminate  or  subject 
himself  to  criminal  prosecution.  There  is  no 
analogy  between  the  two  proceedings.  6 
En.  Plead.  &  Pract  742.  Section  5,  art  8» 
of  the  Constitution,  provides  that  no  person 
sluUl  in  any  criminal  case  be  compelled  to  be 
a  witness  against  himself.  There  is  no  pro- 
vision in  the  Constitution  or  in  the  law,  stat- 
utory or  common,  that  provides  that  a  pub- 
lic officer  may  refuse  the  inspection  of  pub- 
lic records  because  he  or  some  one  else  may 
be  thereby  subjected  to  prosecution  or  mal- 
feasance in  office  or  for  the  felonious  de- 
facement of  public  records.  Nor  is  there  any 
law  that  permits  the  clerk  to  secrete  or  con- 
ceal public  records  from  public  inspection  be- 
cause such  inspection  may  lead  to  the  pros- 
ecution of  some  person  or  officer  for  a  public 
crime.  Such  laws  would  be  contrary  to  pub- 
lic policy,  Injurious  to  public  morals,  and 
subversive  of  the  public  weal.  The  very  ob- 
ject of  publicity  is  to  prevent  the  perpetra- 
tion of  crime  and  the  making  of  criminals. 
Mandamus  lies  in  support  of  criminal  prose- 
cutions. 13  En.  Plead.  &  Pract  593.  A  bill 
in  equity  never  does.  Not  only  has  the  clerk 
no  legal  right  to  shield  crime  from  the  gaze 
of  the  public,  but  if  the  public  records  in 
his  control  show  the  commission  of  felonies, 
it  is  his  duty  to  aid  and  assist  in  bringing 
the  perpetrators  to  the  bar  of  Justice.  This 
is  a  duty  he  owes  to  the  public  by  reason  of 
his  agency  and  trusteeship  in  its  service.  If 
guilty  himself,  he  is  not  bound  to  disclose  it 
but  such  guilt  gives  blm  no  legal  excuse  to 
deny  access  to  the  public  records.  If  a  clerk 
deface,  or  knows  that  the  record  of  a  deed 
to  property  owned  by  another  has  been  mu- 
tilated and  defaced,  he  cannot  deny  to  the 
person  injured  the  right  to  insi>ect  such  rec- 
ord, and  then  resist  a  mandamus  because 
the  party  injured  says  he  wants  to  inspect 
the  record  for  the  purpose  of  instituting  crim- 


inal proceedings  to  punish  the  guilty  party. 
Nor  can  he  interpose  such  objection  to  a 
mandamus  for  inq;>ection  of  the  electicm  rec- 
ords; and  the  courts,  instead  of  entertaining 
such  objection,  should  not  deny  any  legal 
remedy  to  citizens  and  voters  who  are  hon- 
estly endeavoring  to  preserve  the  integrity  ol 
the  electi(m  laws,  because,  forsooth,  it  may 
eventuate  in  a  criminal  prosecution;  nor 
does  an  a]K>eal  to  a  grand  Jury  afford  a  rem- 
edy, for  the  reason  that  they  have  no  defi- 
nite information  on  which  to  act  The  in- 
formation applicants  want  and  are  bound 
to  have,  before  they  can  call  on  the  grand 
Jury  for  investigation  in  thehr  behalf,  and 
which  they  are  Justly  entitied  to  have^  is 
withheld  from  them  by  the  illegal  and  arbi- 
trary action  of  the  clerk.  Such  pretexts  as 
these,  which  stand  in  the  way  of  the  zealous 
voter  endeavoring  to  enforce  the  election  law 
in  the  interest  of  pure  electicms,  for  his  own 
and  the  public  good,  will  hardly  meet  with 
the  moral  approval  of  the  public  conscience^ 
or  excite  a  responsive  thrill  in  the  great 
honest  trustful  heart  of  the  people,  full  of 
truth  and  Justice,  and  always  made  glad 
with  pride  inexpressible  by  the  immovable 
integrity  and  unsullied  uprightness  of  their 
chosen  servants.  Nor  can  it  be  believed  that 
Mr.  Staunton,  who  has  so  long  been  befcve 
the  public  and  enjoyed  the  esteem  of  his  fel- 
low citizens,  will  derive  any  satisfaction 
from  pleas  of  this  character  interposed  for 
his  protection  from  a  mandamus  far  less 
harmful  In  its  nature.  He  has  certainly  not 
been  guilty  of  any  crime  himself  that  he  is 
endeavoring  to  conceal' from  the  people,  nor 
does  he  want  to  place  himself  in  the  position 
of  preventing  investigation  into  crimes  com- 
mitted by  others.  I  cannot  help  but  think 
that  the  denial  of  the  applicants'  rights,  and 
his  defense,  in  this  case,  is  wholly  actuated 
by  misconception  of  his  legal  duties,  and 
probably  wounded  pride.  Public  office  is  a 
public  trust  to  be  exercised  wholly  in  the 
public  Interest  The  officer  who  forgets  ttds, 
and  is  controlled  in  the  discharge  of  his  pub- 
lic duties  by  base  and  partisan  ends,  in  dis- 
regard of  patriotic  love  for  the  wb<^e  peo- 
ple, though  he  may  temporarily  triumph  and 
reach  success  in  all  his  undertakings,  wiU 
live  to  realize  the  sober  truth  that  "corrup- 
tion wins  not  more  than  honesty,"  and  to 
feel  the  full  force  of  those  most  rem<«8eful 
words  of  tongue  <x  pen,  uttered  by  the  great 
fallen  politician.  Cardinal  Wolsey:  **Oh, 
Cromwell,  Cromwell,  had  I  but  served  my 
God  with  half  the  zeal  I  served  my  King; 
He  would  not  in  mine  age,  have  left  me  nak- 
ed to  mine  enemies!"  All  that  the  appli- 
cants should  be  required  to  show  is  that 
they  are  citizens,  taxpayers,  and  votnv,  and 
as  such  have  an  interest  in  the  records  of 
an  election  In  which  they  participated,  and 
have  demanded  and  been  refused  the  right 
to  inspect  the  poUbooks  of  such  election  de- 
posited with  the  clerk;  and  on  such  show- 
ing a  mandamus  should  issue  as  a  matter  of 
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course,  nnless  the  clerk  sbowB  that  the  pur- 
poBes  for  which  snch  hispectioii  is  desired  are 
unlawful,  scandalous,  or  for  some  other  rea- 
son improper.  Neither  the  inspection  of  such 
polibooks  for  publicatloQ,  nor  for  the  insti- 
tution of  a  civil  suit,  or  prosecution  for  crime, 
is  an  unlawful,  improper,  ac  scandalous  pur- 
pose, for  they  are  all  in  the  interest  of*  and 
promote  the  public  good. 

The  sentiment  held  and  being  fostered  by 
politicians,  through  a  corruptible  TOte,  that 
crime  against  the  election  laws  is  no  crime^ 
should  be  firmly  met  and  vigorously  repelled 
before  it  becomes  a  floodtide,  destructive  of 
popular  government  CkHirts  of  justice,  at 
least,  should  give  no  countenance  to  such  a 
false  and  dangerous  sentiment.  Sound  pub- 
lic policy,  in  the  interest  of  public  morals, 
for  the  promotion  of  the  public  good  and  the 
vindication  of  the  sovereign  rights  of  the  peo- 
ple, enjoyed  in  common  by  citizens,  taxpay* 
era,  and  voters,  demands  tlie  reversal  of  the 
Judgment  and  the  award  of  a  mandamua 
Hence  my  dissent 

McWHOBTEB,  P.  X,  concurs  in  this  opin- 
ion. 


(55  W.  Va.  167) 

CLAYTOR  V.  PIERSON  et  at 

{Supreme  Court  of  Appeals  of  West  Virginia. 
March  1,  1904.) 

QIFT  CAUSA  MORTI&-SVIDENCE. 

1.  W.  D.  C,  being  ill,  and  in  the  expectation 
of  death,  gave  and  delivered  to  J.  B.  C,  his 
brother,  a  paper  in  the  words  and  figures  fol- 
lowing, to  wit:  "Sewell,  W.  Va.,  Aug.  26th, 
1890.  $1100.00.  Eleven  hundred  dollars.  Re- 
ceived of  William  Claytor  for  safe  keeping. 
Li,  C.  Claytor;"  William  Claytor  mentioned  in 
the  receipt  being  said  W.  D.  O.  At  the  time  of 
the  gift  and  deuvery  of  the  receipt  the  donor 
said  to  donee  that  he  had  a  present  for  him 
(donee) ;  that  donor  took  the  receipt  from  his 
trunk,  and  said  to  donee.  "Here,  I  will  give 
you  this;  here  Is  a  note  I  have  for  $1,100.  I 
will  make  yon  a  present  of  this;  take  it,  and 
keep  it,  and  go  and  draw  the  money  on  it;" 
that  donor  further  told  donee  not  to  let  any- 
body else  have  it— his  (donor's)  wife,  or  any- 
body else;  that  he  did  not  want  his  wife  to 
have' it;  that  he  was  going  to  the  hospital, 
and  the  way  the  disease  worked  on  him  he 
didn't  think  that  he  would  get  well;  and  fur- 
ther said,  "I  will  give  it  [the  receipt]  to  you 
before  I  go,  so  yon  will  be  sure  to  have  it;" 
that  donor  was  Uien  the  owner  of  said  money, 
which  was  at  the  time  In  the  care  and  keep- 
ing of  If.  O.  C;  that  donor  was  on  that  day 
taken  to  the  hospital,  where  he  died  one  month 
thereafter,  as  a  result  of  his  said  illness;  that 
two  days  before  his  death,  at  the  hospital, 
donor  asked  another  brother,  did  Ed  (meaning 
donee)  have  the  note  (meaning  the  receipt) 
which  he  gave  him,  and,  being  told  that  Ed 
bad  the  receipt,  donor  then  said  to  tell  him 
(Ed)  to  be  sure  and  keep  it,  to  go  and  get  the 
money  on  It;  that  donee  kept  possession  of 
said  receipt  continuously  until  after  the  death 
of  donor;  and  that  donor  died  without  making 
any  change  in  relation  to  the  gift,  and  leaving 
donee  surviving  him.  Held,  that  the  acts  and 
declarations  of  the  donor  constitute  a  valid  gift 
of  said  money  causa  mortis. 

(Syllabus  by  the  Court.) 


Error  to  Circuit  Court,  Fayette  County; 
J.  M.  McWhorter,  Judge. 

Action  by  J.  B.  Claytor  against  E.  G.  Pier- 
son  and  othera.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Reversed. 

C.  W.  Osenton  and  W.  L.  Ashby,  for  plain- 
tiff in  error.  Dillon  &  Nuckalls,  for  defend- 
ants in  error. 

MIIiLER,  J.  J.  B.  Claytor  appeals  from  a 
decree  of  the  circuit  court  of  Fayette  county 
entered  on  the  6th  day  of  March,  1902,  in  a 
chancery  cause  wherein  he  was  plaintiff, 
and  B.  O.  Plerson,  in  his  own  right,  and  as 
administrator  of  W.  D.  Claytor,  deceased, 
and  Lr.  C.  Claytor,  were  defendants. 

The  bill  alleges  that  on  the  26th  day  of 
August,  1899,  W.  D.  Claytor,  who  was  some- 
times called  William  CHaytor,  deposited  and 
left  $1,100  belonging  to  him  with  defendant 
L.  C.  Claytor  for  safe-keeping;  that  Li.  C. 
Claytor  thereafter  executed  and  delivered  to 
W.  C.  Claytor  a  receipt  therefor,  in  the 
words  and  figures  following,  to  wit:  "Sew- 
ell,  W.  Va.,  Aug.  26th,  1899.  $1100.00.  Elev- 
en hundred  dollars.  Received  of  William 
Claytor  for  safe  keeping.     L.  C.  Claytor." 

That  on  the day  of ,  1900,  said 

W.  D.  Claytor  was  taken  suddenly  and  vio- 
lently ill,  and  continued  to  grow  worse  un- 
til the  19th  day  of  November,  1900,  when  he 
died;  and  that  during  his  said  last  sickness, 
and  in  expectation  of  death,  he  gave  and  de- 
livered to  the  plaintiff  said  sum  of  $1,100 
then  deposited  for  safe-keeping  with  said  L. 
C.  CHaytor  as  aforesaid,  and  then  and  there 
gave  and  delivered  to  the  plaintiff  said  re- 
ceipt for  said  money.  That  on  the  22d  day 
of  November,  1900,  the  defendant  E.  G.  Pler- 
son, without  authority  of  law  therefor,  caus- 
ed himself  to  be  appointed  administrator  of 
the  estate  of  said  W.  D.  Claytor,  and  quali- 
fied as  such;  that  on  the day  of , 

1900,  said  E.  G.  Pierson  asked  plaintiff  to  al- 
low him  to  inspect  said  receipt  for  said  $1,- 
100,  which  plaintiff  did;  and  that  thereupon 
said  Plerson,  in  violation  of  plaintiff's  rights, 
kept  said  receipt  and  refused  to  return  it  to 
plaintiff,  and  that  plaintiff  was  informed 
that  Plerson  had  collected  from  L.  O.  Clay- 
tor $800  on  said  receipt.  Plaintiff  then 
prays  that  L.  C.  Claytor  be  required  to  an- 
swer and  disclose  what  disposition,  if  any, 
he  has  made  of  said  $1,100;  that  said  Pier- 
son  be  also  required  to  answer  and  discover 
what  disposition,  if  any,  he  has  made  of  said 
receipt;  that  said  $1,100  be  decreed  to  plain- 
tiff; and  for  general  relief. 

Defendant  Plerson  answered  the  bill,  and 
avers  in  his  answer  that,  at  the  instance  of 
Annie  Claytor,  widow  of  W.  D.  Claytor,  he 
was  appointed  administrator  of  said  dece- 
dent; that,  as  such  administrator,  he  took 
into  his  possession  the  said  receipt  for  said 
$1,1(X),  with  the  other  personal  property  of 
the  estate  of  the  decedent;  and  that  he  found 
said  receipt  in  the  possession  of  said  J,  E. 
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Olaytor,  who  tamed  It  ov»  to  respondent 
without  objection.  Respondent  denies  the 
gift  of  said  receipt,  and  of  the  money  therein 
mentioned  by  said  W.  D.  CSlaytor  to  plaintltf 
as  alleged  in  the  bill,  but  admits  that  he  had 
collected  $865  from  said  L.  O.  Claytor  upon 
said  receipt,  which  receipt  he  flies  with  his 
answer. 

Eliminating  the  incompetent  testimony  in 
the  cause,  we  think  the  legal  evidence  there- 
in clearly  and  concluslyely  establishes  the 
following  facts:  That  the  -plaintiff  and  W. 
D.  Qaytor,  the  decedent,  were  brothers;  that 
on  the  2eth  day  of  August,  1899,  said  W.  D. 
Olaytor  delivered  to  his  cousin,  L.  C.  Clay- 
tor,  said  11,100  for  safe-keeping,  and  took 
from  him  the  receipt  set  out  In  the  bill, 
which  was  then  signed  by  said  L.  0.  Olaytor 
and  delivered  to  W.  D.  Claytor;  that  In  the 
latter  part  of  October,  1900,  W.  D.  Claytor 
became  ill;  that  on  the  19th  day  of  that 
month  he  was  removed  from  his  home  to  the 
hospital  at  Paint  Creek,  in  said  county, 
where  he  died  on  the  19th  day  of  November, 
1900,  not  having  recovered  from  his  illness 
above  mentioned.  On  the  morning  of  the 
19th  day  of  October,  1900,  while  being  pre- 
pared for  his  removal  from  his  home  to  the 
hospital,  he  was,  with  the  assistance  of  his 
two  brothers,  and  at  his  request,  taken  to 
his  trunk  in  his  house,  from  which  he  took 
the  said  receipt,  and  gave  and  delivered  it  to 
bis  brother,  the  plaintiff.  The  evidence 
touching  this  transaction,  as  given  by  Rich- 
ard Claytor,  is  substantially  as  follows: 
''He  told  Ed  [meaning  the  plaintiff,  J.  E. 
Olaytor]  that  he  had  a  present  for  him;  and 
Ed  told  him  all  right,  and  asked  him  what 
it  was;  and  he  would  not  say,  but  got  up, 
and  witness  and  John  Claytor  assisted  him 
to  his  trunk."  After  stating  about  the  find- 
ing of  the  receipt  in  the  trunk  by  said  W. 
D.  Claytor,  witness  states  that  W.  D.  Clay- 
tor further  said:  "Here,  I  will  give  you 
this;  here  is  a  note  I  have  for  $1,100;  I  will 
make  you  a  present  of  this;"  and  Ed  told 
him,  "All  right"  Witness  also  says  that, 
after  the  receipt  was  handed  to  J.  B,  Clay- 
tor, he  (J.  B.  Claytor)  handed  it  to  witness, 
who  reiLd  it  to  plaintiff,  and  then  plaintiff 
put  it  into  his  pocket  Witness  states  that 
W.  D.  Olaytor  also  said  to  plaintiff  'to  take 
it  [the  receipt]  and  keep  it;  and  go  and  draw 
the  money  on  it;  that  it  was  his  [plaintiff's]; 
he  made  him  a  present  of  it;  and  Ed  told 
him,  'All  right'  He  [decedent]  told  him 
[plaintiff]  not  to  let  anybody  else  have  it— 
his  wife  or  anybody  else.  •  •  •  He  fur- 
ther told  him  [plaintiff],  *Don't  let  my  wife 
get  hold  of  it  because  she  hasn't  treated  me 
right;  I  don't  want  her  to  have  it'  He  said 
he  was  going  to  the  hospital,  and  the  way 
the  disease  worked  on  him  he  didn't  think 
that  he  would  get  well;  and,  'I  will  give  it 
[the  receipt]  to  you  before  I  go  so  you  will 
be  sure  to  have  it' "  This  same  witness 
says  that  W.  D.  Olaytor  died  on  Monday; 
that  he  was  down  to  see  him  at  the  hospital 


on  the  preceding  Saturday;  that  ''he  [W.  D. 
Claytor]  asked  me,  that  Saturday  I  was 
there,  did  Ed  have  the  note  which  be  gave 
him?  and  I  told  him  'Yes';  and  he  told  me 
to  tell  him  [Ed]  to  be  sure  and  keep  it  and 
'don't  let  Annie  or  anybody  else  have  1^;  to 
go  and  get  the  money  on  it;  and  I  told  Idm, 
'All  right'  "  The  witness  says  that,  at  that 
time,  decedent  told  him  that  he  was  not  get- 
ting any  better;  and  '1  asked  him  if  he 
thought  he  would  get  well;  and  he  said,  *Xo'; 
and  he  said  that  the  Lord  had  forgiven  him 
of  his  sins;  and  he  didn't  think  he  would  be 
here  but  a  little  while;  and  to  tell  Bd  [the 
plaintiff]  to  keep  what  he  gave  him."  John 
Claytor,  another  brother  of  deceased,  testi- 
fies that  he  was  present  at  the  time  the  re- 
ceipt was  given  by  W.  D.  Claytor  to  J.  K 
Claytor.  He  corroborates  Richard  Claytor 
about  the  receipt  being  taken  out  of  the 
trunk  and  given  to  the  plaintiff  by  decedent 
who  at  the  time  said  to  plaintiff:  *'Here  it 
is;  you  can  have  this.  •  •  •  This  is 
yours;  you  can  get  the  money  on  it  any  time 
you  want  it"  It  is  also  shown  by  the  evi- 
dence that  the  receipt  was  seen  in  the  pos- 
session of  plaintiff  about  two  weeks  before 
the  death  of  the  donor;,  that  plaintiff  then 
claimed  it  as  his  own;  and  that  it  remained 
in  his  possession  up  to  the  time  when  it  was 
procured  from  him  by  Pierson.  The  evi- 
dence further  shows  that  Annie,  the  wife  of 
decedent  was  a  woman  of  questionable 
character,  and  was  convicted  upon  an  indict- 
ment on  the  charge  of  causing  the  death  of 
her  husband,  W.  D.  Olaytor,  by  poison,  but 
that  on  a  second  trial  she  was  acquitted  of 
the  charge. 

The  court,  at  the  final  hearing  of  the 
cause,  dismissed  the  plaintiff's  bill  at  his 
cost,  and  of  this  action  the  appeUant  com- 
plains, and  says  that  the  decree  of  diamiasal 
was  and  is  erroneous. 

The  principal  question  presetted  for  our 
determination  la  whether  or  not  the  evldaice 
clearly  and  conclusively  establishes  all  the 
essential  attributes  or  constituent  elements  of 
a  donatio  mortis  causa  as  defined  by  the  law 
and  established  by  the  course  of  adjudication. 
In  Dickeschied  v.  Bank,  28  W.  Va.  340,  this 
court  defined  and  established  the  essential 
elements  of  a  valid  gift  causa  mortis*  and 
held  that  the  donor  should  make  the  s^  in 
contemplation  of  death,  either  in  his  last 
illness  or  while  he  is  in  other  imminent  penli 
that  his  death  should  result  from  such  illness 
or  peril;  that  the  donor  must  part  with  all 
dominion  over  the  subject  of  the  gift  ao  that 
no  further  act  by  him  or  the  personid  repre- 
sentative will  be  necessary  to  vest  the  title 
perfectly  in  the  donee,  in  order  that  it  may 
belong  to  him  presently,  as  his  own  proper- 
ty, in  case  the  owner  should  die  of  his  pres- 
ent illness,  or  from  the  impending  peril,  with- 
out making  any  change  in  relation  to  the  gift 
and  leaving  the  donee  surriving  him.  BlacA- 
stone  says  that  a  donatio  mortis  causa  takes 
place  "when  a  person  in  his  last  sickness^  ap- 
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prehending  his  dissolution  near,  dellyeiB  or 
caoses  to  be  delivered  to  another  the  posses- 
sion of  any  personal  goods  *  *  *  to  keep 
in  case  of  his  decease."  In  Dickeschied  r. 
Bank,  supra,  it  is  also  held  *'that  delivery  at 
the  time  of  making  the  gift  is  essential  to  a 
perfect  gift  causa  mortis:  It  is  not  the  pos- 
session of  the  donee,  but  the  delivery  to  him 
by  the  donor,  that  is  material;  and  that 
where  a  party  claims  title  to  personal  prop- 
erty as  a  gift,  either  inter  vivos  or  causa 
mortis,  the  burden  of  proof,  in  whatever  form 
the  Issue  may  be  presented,  rests  upon  him  to 
estabUsh  the  validity  of  the  gift,  of  which 
the  delivery  of  possession  is  the  strongest 
and  most  material.  ^  ^  •  The  mere  posses- 
sion of  the  chattel,  unaccompanied  by  proof 
of  its  delivery  by  the  donor  to  the  donee,  is 
InsufDcient  to  establish  a  gift  either  inter 
vivos  or  causa  mortis,  for  every  person  claim- 
ing title  by  gift  necessarily  admits  that  up  to 
the  time  when  the  gift  was  alleged  to  have 
been  made  the  chattel  was  the  property  of 
the  donor.  And  as  the  law  does  not  presume 
that  tiie  ownor  has  voluntarily  parted  with 
his  property  without  any  valuable  considera- 
tion, the  gift  itself,  and  the  delivery  thereof, 
must  be  proved  by  the  party  claiming  under 
it  •  •  •  The  doncHT  must  not  only  give, 
but  he  must  deliver;  and  that  delivery  must 
be  actual,  when  the  subject  of  the  gift  is  ca- 
pable of  an  actual  delivery  of  the  thing  it- 
self; or  it  must  be  the  delivery  of  the  means 
of  getting  the  possession  and  enjoyment  of 
the  thing;  and  this  delivery  must  be  at  the 
time  of  the  gift"  14  Am.  &  Bug.  Bnc.  Law, 
1029,  says:  "It  is  well  settled  that  choses  in 
action  may  be  the  subject  of  valid  gifts. 
Thus,  gifts  of  promissory  notes,  bonds,  mort- 
gages, savings  banks  books^  certificates  of  de- 
posit, etc.,  have  been  upheld."  The  words 
"goods  and  chattels,"  in  section  1  of  chapter 
71  of  our  Ck)de  of  1809,  include  money  and 
every  other  kind  of  p^sonal  pr<^erty  which 
may  be  the  subject  of  a  gift  inter  vivos  or 
causa  mortis.  Dickeschied  v.  Bank,  28  W. 
Va.  368;  14  Am.  &  Bug.  Enc.  Law,  1028. 

No  absolute  rule  can  be  laid  down  as  to 
what  will  constitute  a  sufficient  delivery  to 
support  a  gift  in  all  cases,  for  in  each  case 
the  character  of  the  requisite  to  sustain  the 
transaction  as  a  gift  will  depend  very  largely 
upon  the  nature  of  the  subject-matter  of  the 
gift  and  the  situation  and  drcumstances  of 
the  parties.  Am.  &  Eng.  Ena  Law,  supra, 
1019.  It  is  well  established  that  where  the 
chose  in  action  is  a  bill,  promissory  note,  or 
other  written  instrument  payable  to  order,  no 
indorsement  of  the  instrum^it  is  necessary. 
14  Am.  &  Eug.  £2nc.  Law,  1023»  and  cases 
cited.  Counsel  for  appellee  cites  8  Minor,  91. 
The  entire  text  of  which  a  part  is  given  in 
the  brief,  is  as  follows:  "The  delivery  under 
the  statute,  as  well  as  at  common  law,  must 
be,  as  in  every  other  case,  according  to  the 
nature  of  the  thlng-^lways  being  an  actual 
delivery,  so  far  as  the  subject  Is  capable  of 
It   and  not  momentary  nor  colorable,  but 


bona  flde,  remaining  for  a  time  with  the  do- 
nee or  his  assigns.  If  the  thing  be  not  ca 
pable  of  actual  delivery  in  the  literal  sense, 
there  must  be  some  act  equivalent  to  it  The 
donor  must  part  not  only  with  the  posses- 
sion, but  with  the  dominion,  of  the  property. 
If  the  thing  given  be  a  chose  in  action,  or  an 
interest  in  a  chattel  by  way  of  remainder,  the 
law  requires  an  assignment  or  some  equiva- 
lent instrument  in  writing,  and  the  transfer 
must  be  actually  executed.  His  intention  to 
execute  it  not  being  perfected  it  does  not 
amount  to  a  gift"  Mayo*a  Ex'r  v.  Garring- 
ton's  BxT,  19  Qrat  74»  cited  by  Mr.  Minor, 
holds,  "as  the  result  of  all  the  authorities, 
that  a  voluntary  gift  valid  in  law  or  equity, 
may  be  made  of  any  property,,  real  or  per- 
sonal, legal  or  equitable,  in  possession,  rever- 
sion, or  remainder,  vested  or  contingent  and 
including  choses  in  action,  unless  they  be  of 
such  a  nature  as  that  an  assignment  of  them 
would  be  a  violation  of  the  law  against  main- 
tenance and  champerty;  that  such  a  gift,  to 
be  valid,  must  be  complete,  and  not  execu- 
tory; that  what  is  necessary  to  the  comple- 
tion of  the  .gift  depends  on  the  nature  of  the 
subject  and  the  circumstances  of  the  case; 
and  that  it  is  always  sufficient  though  not 
always  necessary,  to  the  completion  of  a  gift 
at  least  between  the  parties,  that  the  donor 
do  everything  in  his  power,  or  which  the  na- 
ture of  the  case  will  admit  of,  to  make  it 
complete." 

The  above  seems  to  be  a  correct  state- 
ment of  the  legal  principle  involved  here. 
If  any  other  requirement  as  to  delivery  be 
essential  in  cases  where  the  owner  does  not 
have,  and  cannot  at  the  time  have^  actual 
possession  of  the  specific  thing  which  is  the 
subject-matter  of  the  gift  or  in  instances 
where  the  donor  is  physically  or  otherwise 
incapable  of  making  an  actual  transfer  or 
delivery,  there  no  valid  gift  could  be  made 
by  him. 

In  the  case  of  Elam  v.  Keen,  4  Leigh,  333, 
26  Am.  Dec  322,  the  owner  of  a  bond  which 
was  in  suit  and  for  which  the  ovmer  held 
an  attorney's  receipt  told  the  plaintiff  that 
he  might  have  the  bopd,  and  delivered  him 
the  attorney's  receipt  for  it  instead  of  de- 
livering the  bond  itself,  which  was  then  filed 
in  the  suit  in  court;  no  consideration  was 
given  by  the  plaintiff  for  the  bond:  Held, 
this  was  a  valid  gift  of  the  bond  to  the 
plaintiff,  and  he  is  entitied  to  recover  the 
money  collected  upon  it.  Brooke,  J.,  in  his 
opinion,  says:  "The  gift  in  the  case  before 
us  was  proved  to  have  been  made  by  Mrs. 
Keen  to  the  appellee,  and  the  attorney's 
receipt  for  the  bond,  the  subject  of  the 
gift  then  in  suit  was  delivered  to  the  donee. 
This  was  as  effectual  as  the  delivery  of  the 
bond  itself.  The  attorney  was  bound  to 
respect  his  receipt;  he  could  not  have  re- 
fused to  pay  the  money  collected  on  the 
bond,  or  to  deliver  the  bond  itself,  if  de- 
manded, to  the  donee." 

In  the  case  of  Ward  v.  Turner  [2  Ves.  Sr. 
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431,  443,  the  doctrine  Is  very  folly  explain- 
ed by  Lord  Hardwlcke.  That  was  the  case 
of  a  donation  causa  mortis  of  receipts  for 
South  Sea  stock,  which  was  held  invalid. 
His  first  objection  was  that  there  was  but  one 
witness,  whereas  the  civil  law,  from  which 
the  doctrine  was  taken,  required  five;  but 
this  he  did  not  rely  on.  In  conclusion,  he 
said  that  the  gift  there  was  merely  legatory, 
and  amounted  to  a  nuncupative  will,  and  con- 
trary to  the  statute  of  frauds.  He  seems  to 
admit  the  authority  of  Jones  v.  Selby  [Finch, 
Prec  in  Oh.  300],  where  a  tally  for  £500 
was  given  by  the  delivery  of  the  key  of  a 
trunk  in  which  it  was  found,  though  he  inti- 
mates that  Lord  Gowper  went  in  that  case  <m 
the  ground  of  a  satisfaction  or  ademption. 
This  doctrine  was  examined  by  this  court 
in  Kwlng  V.  Ewlng  [2  Leigh,  337],  where  it 
is  said  that  "there  is  no  distinction  between 
gifts  causa  mortis  and  gifts  inter  vivos  [like 
that  now  before  us],  except  that  in  the  for* 
tner  case  the  gift  does  not  take  effect  until 
the  death  of  the  donor,  in  the  latter  it  takes 
effect  immediately."  Carr,  J.,  says:  "The 
bond  itself  could  not  be  delivered;  it  was  in 
court,  in  the  custody  of  the  law.  The  re- 
ceipt was  its  representative.  We  must  pre- 
sume it  described  the  bond  accurately,  and 
stated  that  it  was  received  to  be  put  In  suit; 
and  that,  when  collected,  the  attorney  would 
account  for  it  As  in  the  case  of  the  key, 
the  delivery  of  this  receipt  'was  the  true 
and  effectual  way  of  obtaining  the  use  of 
the  subject'  Speaking  from  my  own  experi- 
ence, I  should  say  an  attorney  requires  no 
better  order  toe  the  payment  of  money  he 
has  collected  on  a  bond  than  the  receipt  he 
has  given  for  the  bond;  when  he  takes  this 
In,  with  a  receipt  upon  it  for  the  money,  he 
feels  himself  safe.  I  think,  therefore,  the 
circuit  court  did  not  err  in  refusing  to  give 
the  instruction  to  the  Jury  asked  by  the  ap- 
pellant" 

In  Thomaisf  Adm'r  v.  Lewis,  89  Va.  1,  15 
S.  B.  389,  18  L.  R.  A.  170,  37  Am.  St  Rep. 
848,  dted  by  appellee,  it  is,  among  other 
things,  held  that:  "A  valid  gift  causa  mor- 
tis, Including  the  valuables  in  the  depository, 
is  effected  where  a  man,  sick  in  bed,  on  the 
day  of  his  death  Bends  for  securities  and  the 
keys  to  the  depository  containing  other  se- 
curities all  belonging  to  him,  and  with  the 
remark,  'I  am  a  sick  man,  and  don't  know 
what  may  happen  to  me,'  picks  up  the  securi- 
ties and  hands  them  to  the  donee,  saying,  'I 
give  you  these,'  and  taking  the  keys  de- 
scribes in  a  general  way  the  contents  of  the 
depository,  and,  handing  the  keys  to  the 
donee,  says,  'These  keys  I  now  give  you'  are 
where  the  valuable  papers  are;  •whatever 
you  find  you  can  have— it  is  yours,'  and  then 
directs  the  donee  to  place  the  securities  and 
keys  in  her  trunk  and  lock  it  which  the 
donee  does."  But  it  is  also  held  therein  that 
delivery  of  possession  of  a  savings  bank  pass- 
book in  consummation  of  a  gift  causa  mortis 
is  not  sufiicient  to  transfer  the  bank  deposit 


We  are  unable  to  determine  upon  what  fbct 
or  legal  principle  involved  in  that  case  the 
decision  as  to  the  passbook  is  based.  Many 
cases  hold  the  contrary.  Page  ▼.  Lewis,  18 
L.  R.  A.  171,  note;  14  Am.  &  Shig.  Bnc  Law, 
1029,  and  cases  there  dted. 

In  Elam  v.  Keen,  4  Leigh,  335^  26  Am. 
Dec.  822,  Carr,  J.,  said:  '*There  are  many 
things  of  which  actual  manual  tradition  can- 
not be  made,  either  from  their  nature  or 
their  situation  at  the  time.  It  is  not  the 
intention  of  the  law  to  take  ftom  the  own- 
er the  power  of  giving  these;  it  merely  re- 
quires that  he  shall  do  what  under  the  cir- 
cumstances, will  in  reason  be  considered 
equivalent  to  an  actual  delivery." 

In  Stephenson's  Adm'r  v.  King,  81  Ky.  425, 
50  Am.  Rep.  173,  it  la  hdd  that  the  deUvery 
by  the  decedent  of  the  key  of  her  desk,  and 
the  actual  delivery  to  her  mother  of  the  let- 
ter of  King,  containing  a  full  description  of 
the  notes  and  bonds  held  by  him  as  agent 
of  the  decedent  is  a  sufficient  delivery  to 
make  the  gift  causa  mortis  complete,  and 
that  the  arbitrary  rule,  requiring  an  assign- 
ment and  delivery  of  the  identical  thing  lo 
order  to  make  such  a  gift  valid*  has  been 
abandoned. 

The  facts  In  the  case  show  all  the  elements 
of  a  valid  gift  causa  mortis.  The  gift  was 
made  by  the  donor  in  the  peril  and  contem- 
plation of  death;  it  was  ot  personal  prop- 
erty, such  as,  under  the  law,  may  be  the  sub- 
ject, of  a  gift  causa  mortis;  possession  of  tiie 
receipt  by  the  donee  was  taken  at  the  time 
of  the  gift;  and  the  donor  died  of  his  then 
illness  in  a  month  thereafter,  without  mak- 
ing any  change  in  relation  to  the  gift  It 
was  accepted  by  the  donee  at  the  time  it  was 
made,  and  it  became  absolute  at  the  donor's 
death.  Donor  did  not  want  his  wife  to 
have  his  money  for  the  reason  stated  by 
him,  and,  doubtless,  for  the  other  reasons 
disclosed  by  the  record.  He  did  want  his 
brother,  J.  E.  Claytor,  to  have  it  because,  as 
he  said,  "he  always  thought  more  of  him 
than  the  rest"  Therefore,  applying  the  law 
to  the  facts,  we  hold  that  the  plaintiff  was 
and  is  entitled  to  the  money  specified  in  said 
receipt  at  and  from  the  time  of  W.  D.  Clay- 
tor's  death. 

The  evidence  proves  that  about  two  weeks 
before  the  death  of  W.  D.  Claytor,  the  plain- 
tiff showed  said  receipt  to  defendant  I^  C 
Claytor;  that  after  Plerson  obtained  posses- 
sion of  the  receipt  and  before  L.  C.  Claytor 
paid  him  any  money  thereon,  the  plaintiff 
told  said  L.  C.  Claytor  not  to  pay  the  money 
therein  mentioned  to  Plerson;  that  Ll  C 
Claytor  afterwards,  on  the  3d  day  of  De- 
cember, 1900,  paid  $885  of  the  money  men- 
tioned in  the  receipt  to  Plerson;  that  on  the 
4th  day  of  December,  1900,  Pierson  gave  his 
check  on  the  Fayetteville  National  Bank,  for 
$600,  payable  to  Annie  Claytor,  and  signed 
it  by  the  name  and  designation  of  *'El  G. 
Plerson,  Administrator,"  which  check  was 
indorsed  by  her,  and  delivered  to  C  W.  Dil- 
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Ion,  who,  In  turn.  Indorsed  the  same,  depos- 
ited it  in  the  bank,  and  received  credit  for 
It  on  the  same  day.  There  is  some  conflict 
in  the  evidence  as  to  whether  or  not  Pier- 
son  was  notified  by  the  plaintiff  not  to  pay 
out  ibe  money  before  the  said  check  was 
delivered  to  Admle  Glaytor,  but  it  does  sufD- 
ciently  appear  that  he  had  knowledge  of  the 
claim  of  plaintiff  to  the  money  before  and 
at  the  time  he  collected  it  from  L.  01  Clay- 
tor. 

The  plaintiff  was  entitled  to  collect  the 
money  from  defendant  L.  G.  Glaytor  imme- 
diately upon  the  death  of  W.  D.  Glaytor. 
Lb  a  Glaytor,  having  notice  of  the  claim  of 
plaintiff  to  the  money,  did  not  relieve  him- 
self of  liability  to  the  plaintiff  by  his  said 
payment  to  Pierson;  and  Pierson»  also  hav- 
ing notice  of  plaintiff's  claim,  paid  the  $600 
to  Annie  Glaytor  at  his  own  risk,  and  subject 
to  plaintiff's  right  thereto.  Therefore  de- 
fendant L.  G.  Glaytor  is  liable  to  plaintiff  for 
the  whole  sum  of  $1,100,  and  Pierson  is  like- 
wise liable  for  said  sum  of  $865,  with  inter- 
est thereon  from  the  time  he  received  the 
same;  but,  as  between  said  defendants, 
Pierson  is  primarily  liable  for  said  last-men- 
tioned sum.  Upon  the  evidence,  the  circuit 
court  should  have  made  and  entered  Its  de- 
cree in  the  cause,  requiring  Pierson  and  L.  G. 
Glaytor  to  pay  the  plaintiff  said  $865,  with 
interest  thereon  from  the  3d  day  of  Decem- 
ber, 1900,  and  further  requiring  said  Im  0. 
Glaytor  to  pay  to  the  plaintiff  $225,  with  in- 
terest thereon  from  the  10th  day  of  Novem- 
ber, 1900,  being  the  balance  of  said  $1,100. 

For  the  reasons  stated,  the  decree  of  the 
circuit  court  must  be  reversed  and  held  for 
naught,  and  a  decree  entered  by  this  court 
as  above  Indicated. 


(68  S.  0.  140) 

STATE  V.  ELMORBL 

(Supreme  Gourt  of  South  Garolina.    Biarch  4» 
1904.) 

PAROL  SVII>BNC1&~IiANDL0RD'S  LIBNS—AS- 
SIONMBNT-CONSTITUTIONAL  LAW. 

1.  After  an  account  has  been  offered  in  evi- 
dence as  between  defendant  and  J.  Bros.,  parol 
evidence  Is  inadmissible  to  show  that  the  items 
sold  were  in  fact  sold  by  J. 

2.  Gode  of  Laws  1902,  (  8057,  relating  to 
landlord's  liens  for  rents  and  advances,  is  con- 
stitutional. 

3.  Gode  of  Laws  1902,  (  3057,  gives  a  lien  to 
landlords  for  advances  made  during  the  year. 
Held  that,  where  a  landlord  assigns  his  rent  to 
some  other  person,  such  assignment  does  not 
make  such  assignee  a  landlord,  so  as  to  entitle 
him  to  a  lien. 

Appeal  from  General  Sessions  Gircult  Gourt 
of  Spartanburg  Oounty;  Buchanan,  Judge. 

Alfred  Elmore  was  convicted  of  violation 
of  the  act  relating  to  landlords  and  tenants, 
where  rent  is  secured  by  levy  on  crops,  and 
appeala    Reversed. 

Y  S.  Sm  Landlord  and  Tenant,  voL  92,  C«nt.  Dig. 
I  M7. 


The  contract  on  which  the  Indictment  was 
based  is  as  follows: 

"State  of  South  Garolina,  Gounty  of  Spar- 
tanburg. This  indenture,  made  this  7th  day 
of  October,  A.  D.  1901,  between  L.  L.  Mc- 
Lemore  and  Alfred  Elmore^  witnesseth  that 
Alfred  Elmore  is  to  labor  on  the  land  of  Ia 
L.  McLemore  for  the  year  1902,  and  to  cul- 
tivate all  of  the  land  on  the  John  Johnson 
plantation,  from  the  new  fence  to  the  line, 
except  three  acres  on  the  northwest  of  plan- 
tation above  the  road.  Said  land  situate  in 
said  county  and  state,  and  bounded  by  lands 
of  Lw  P.  Walker,  Joa  Walker,  and  others,  and 
John  N.  Gudd,  containing  about  ninety  acres. 
And  It  is  distinctly  agreed  that  the  entire 
crop  belongs  to  L.  L.  McLemore,  that  they 
are  to  have  possession  and  control  of  the 
same,  and  that  for  the  labor  to  be  done  by 
Alfred  ESlmore  he  Is  to  pay  said  Alfred  El- 
more all  the  crops  grown  on  said  plantation, 
after  paying  themselves,  from  said  laborer's 
aforesaid  wages,  all  advancements  made  or 
debts  due  to  the  said  L.  L.  McLemore,  and 
four  bales  of  the  first  lint  cotton,  weighing 
five  hundred  pounds  each,  and  the  seed  out 
of  the  same;  and  the  said  Alfred  Elmore  fur- 
ther agrees  that  he  will  take  good  care  of 
the  premises,  will  keep  all  persons  fnnn 
trespassing  thereon,  and  the  houses  occupied 
by  him  in  good  repair;  and  said  Alfred  El- 
more agrees  to  keep  all  ditches,  terraces, 
branches,  or  creeks,  surrounded  by  or  bor- 
dering on  land  worked  by  him,  open  and  in 
good,  clean  condition,  and  that  no  animal 
shall  be  pastured  on  said  land,  except  at  such 
times  as  L.-L.  McLemore,  except  four  head 
of  cattle  and  two  mules,  shall  give  written 
consent  thereto.  Only  timber  is  to  be  used 
for  firewood,  except  by  express. permission 
of  L.  L.  McLemore.  If  the  crop  is  not  culti- 
vated and  gathered  promptly,  L,  L,  McLe- 
more can  hire  help  to  cultivate  and  gather 
the  same  at  the  expense  of  Alfred  Elmore. 
L.  L.  McLemore  is  to  be  at  no  other  expense, 
except  expressly  stipulated  herein;  and  the 
said  Alfred  Elmore  is  to  have  charge  of  the 
shop  and  tools  that  are  on  said  place,  to 
use  as  he  sees  fit,  and  all  plows  and  tools  on 
said  place.  The  covenants  herein  shall  be 
binding  on  the  heirs,  executors,  or  adminis- 
trators of  the  parties  herein.  Witness  the 
hands  and  seals  of  the  parties  aforesaid  the 
day  and  year  above  written. 

his 
"Alfred    X    Elmora    [U  &] 
mark.     * 
''In  presence  of  G.  P.  Sims, 
his 
''Lb  L.    X    McLemore.    [L.  S.] 
mark. 
''For  value  received  I  hereby  assign  the 
within  contract  to  J.  F.  Johnson. 

"Lb  L.  McLemore. 
"Witness:    P.  a  Gom,  EL  V.  Johnson." 

Ralph  K.  Oarson  and  John  S.  Reynolds,  for 
appellant    T.  S.  Sease,  SoL,  for  the  State. 
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POPB,  J«  The  defendant  was  tried  be- 
fore the  court  of  general  sessions  for  Spar- 
tanburg county,  in  this  state.  The  Jury 
found  him  guilty,  abd  he  was  duly  sentenced. 
Thereafter  he  appealed  from  such  Judgment 

The  following  statement  embodies  the  per- 
tinent facts  underlying  the  contention: 

On  the  7th  day  of  October,  1901,  the  de- 
fendant leased  fr<Hn  one  L.  lU  McLemore  90 
acres  of  land*  in  the  county  of  Spartanburg, 
in  this  state,  for  the  year  1902,  as  farming 
lands.  The  agreement  was  under  seal  and 
signed  by  both  parties.  The  rent  was  fixed 
at  four  bales  of  cotton,  each  bale  weighing 
000  pounds,  and  the  seed  from  said  2,000 
pounds  of  cotton,  with  a  lien  upon  the  entire 
crop  to  secure  payment  of  rent  and  any 
advances  made  by  said  landlord.  After  said 
lease  bad  been  made,  the  landlord,  L.  L.  Mc- 
Lemore, assigned  said  contract  to  one  J.  F« 
Johnson.  On  the  27tb  March,  1902,  the  said 
defendant,  wishing  guano  and  some  supplies, 
executed  a  note  and  mortgage  of  one  horse 
and  top  buggy  to  the  firm  of  Johnson  Bros., 
as.  merchants,  of  which  firm  J.  P.  Johnson 
was  one  of  the  partners,  for  the  sum  of 
$110.  The  defendant's  account  with  said 
firm  was  allowed  to  reach  the  sum  of  $175.- 
15.  On  August  2,  1902,  this  account  was 
transferred  on  the  books  of  Johnson  Broa  to 
J.  F.  Johnson.  Some  time  in  the  month  of 
October,  1902,  the  defendant  paid  to  J.  F. 
Johnson  the  entire  rent.  During  the  same 
month,  October  of  1902,  the  defendant  paid 
otr  his  note  and  mortgage  to  the  firm  of 
Johnson  Bros.,  and  received  from  said  firm 
said  note  and  mortgage  fully  satisfied  by 
said  firm  of  Johnson  Bros.  But  there  remain- 
ed unpaid  the  sum  of  $65.15,  which  the  de- 
fendant promised  to  pay  as  soon  as  he  picked 
out  the  balance  of  his  cotton  crop.  Three 
days  after  such  promise,  J.  F.  Johnson  went 
upon  the  leased  premises,  and  found  that 
the  defendant  had  removed  all  of  his  cotton 
from  said  premisea  The  defendant  was  In- 
dicted for  a  violation  of  section  3057,  relating 
to  landlords  and  tenants,  whereby  rent  Is  se- 
cured by  a  lien  on  all  crops  grown  upon  the 
rented  lands  and  supplies  furnished  by  land- 
lord to  tenant  While  his  trial  was  in  prog- 
ress, and  after  it  had  been  proved  by  the 
books  themselves,  of  the  firm  of  Johnson 
Bros.,  that  the  defendant's  account  for  sup- 
plies and  guano  had  been  entered  as  with 
Johnson  Bros.,  as  well  as  the  note  and  mort- 
gage, the  prosecution  sought  to  establish,  by 
asking  one  of  the  state's  witnesses.  If  the 
firm  did  not  look  to  X  F.  Johnson  as  the 
Ijerson  really  liable  to  them  for  payment  of 
such  advances.  The  defendant  objected  to 
such  testimony,  on  the  ground  that  it  was 
at  variance  with  the  rule  of  law  declaring 
that  parol  testimony  which  tended  to  vary 
a  written  contract  was  not  admissible.  The 
Judge  allowed  the  testimony  to  be  given. 
This  is  one  of  the  grounds  of  appeal. 

When  the  testimony  offered  by  the  state 
was  announced  as  dosed,  the  defendant  ask- 


ed the  circuit  Judge  to  instruct  the  Jury  to 
acquit  the  defendant:  (1)  Because  there  was 
a  failure  of  proof  to  establish  a  lien  in  favor 
of  the  landlord,  or  that  the  defendant  was 
indebted  to  him  for  the  supplies.  (2)  Be- 
cause contracts  for  advancements  mnst  be  in 
writing.  (3)  Because  section  3057  of  Code  of 
Laws  of  this  state,  giving  a  landlord  a  lien 
for  supplies  advanced,  whether  the  ccmtxact 
for  advancements  be  In  writing  or  verbal, 
was  unconstitutional,  in  that  it  violated  sec- 
tion 5,  art  1,  of  the  Constitution  of  South 
Carolina.  The  circuit  Judge  refused  the  mo- 
tion^    This  Is  a  ground  of  appeal. 

No  testimony  was  offered  by  the  defendant 
The  court  then  charged  the  Jury,  and  to  cer^ 
tain  parts  of  this  charge  the  defendant  has 
aco^ted.  ^The  defendant  was  found  guilty 
by  the  Jury.  A  motion  was  made  for  a  new 
trial,  which  was  refused.  It  should  have 
been  stated.  Just  before  the  last  sentence, 
that  at  the  close  of  the  Judge's  charge  the 
defendant  requested  the  court  to  charge  the 
Jury  "that  if  Alfred  Elmore  believed  that 
he  was  purchasing  goods  from  Johnson  Broa, 
that  he  was  dealing  with  Johnson  Broa, 
then  it  cannot  be  taken  In  the  matttf  of 
J.  F.  Johnson  without  the  knowledge  or  con- 
sent of  Alfred  Elmore;  that  is,  if  he  under- 
stood that  he  was  trading  with  Johnson 
Bros.,  then  they  could  not  transfer  that  debt 
to  J.  F.  Johnson."  This  the  court  declined  to 
charge  in  these  words:  "The  view  I  take  of  it 
Is,  it  Is  Immaterial  as  to  who  he  got  the 
goods  from.  Just  so  they  were  coming  from 
the  man  that  furnished  him;  that  Is  suffi- 
cient It  is  enough  for  him  that  he  received 
the  gooda" 

The  defendant  has  preferred  in  his  appeal 
several  grounds  of  exception  to  the  Judgment 
against  him  as  follows:  "(1)  In  overruling 
the  defendant's  objection  to  the  solicitor's 
question,  'Mr.  Johnson,  who  furnished  Alfred 
Elmore  goods  this  year?  upon  the  ground 
that  he  was  attempting  to  contradict  a  writ- 
ten contract  by  parol  evidence.  (2)  In  ruling 
and  holding  that  a  landlord  had  a  Hen  under 
the  statute  for  supplies  advanced  to  his  ten- 
ant without  a  written  contract  (3)  In  head- 
ing that  section  3057,  Code  of  Laws»  was  not 
in  violation  of  section  5,  art  1,  of  the  Consti- 
tution of  South  Carolina.  (4)  In  refusing  to 
instruct  the  Jury  to  acquit  the  defendant 
upon  the  ground  that  there  was  no  proof  of 
lien  upon  his  crop,  or  of  any  contract  writ- 
ten or  verbal,  for  the  advancement  of  8ui>- 
plies  by  the  landlord,  J.  F.  Johnson,  to  the 
defendant  (5)  In  refusing  to  change  the 
Jury  that  If  Alfred  Elmore  believed  that 
he  was  purchasing  the  goods  from  Johnson 
Bros.,  he  could  not  be  made  the  debtor  ot 
J.  F.  Johnson  without  the  knowledge  or  con- 
sent of  Elmore;  that  if  he  understood  that 
he  was  trading  with  Johnson  Bros.,  then 
they  could  not  transfer  the  account  to  J.  F. 
Johnson,  so  as  to  make  Alfred  Elmore  Indebt- 
ed to  him  for  supplies  furnished,  (f^  In 
refusing  to  Instruct  the  Jury  that;  In  order 
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for  the  landlord  to  har9  a  lien  for  rappUea 
furnished,  they  must  have  been  furnished 
by  him  to  the  defendant  nnder  an  agreement 
to  that  effect,  and  Instracting  the  jnry  that 
it  was  Immaterial  as'  to  who  he  got  the 
goods  from,  just  so  they  were  coming  through 
the  man  that  furnished  him;  that  Is  suffi- 
cient It  Is  enough  for  him  that  he  received 
the  goods.'  (7)  In  charging,  It  makes  no 
difference  how  many  hands  the  goods  come 
through,  If  the  person  alleged  to  be  the 
owner  of  the  crop  did  advance  the  goods 
alleged  to  have  been  advanced  here.  It 
makes  no  difference  whether  the  guano  was 
bought  from  partnership  or  not  If  he  got 
the  advance,  It  makes  no  difference  who  sold 
him  the  goods.  If  It  was  done  by  agreement  of 
Mr.  Johnson.' " 

Let  us  see  what  virtue  there  Is  In  these 
exceptions. 

1.  The  real  object  of  the  appellant  In  this 
ezceptl(Mi  was  to  establish  the  proposition  of 
law  that  It  was  not  proper  to  allow  J.  F. 
Johnson,  through  his  own  testimony  or  that 
of  any  other  witness,  to  state  that  the  con- 
tracts of  the  defendant  with  Johnson  Bros, 
were  really  the  contracts  of  the  defendant 
with  J.  F.  Johnson.  The  appellant  was  cor- 
rect   The  testimony  Is  inadmissible. 

2.  The  misfortune  of  the  appellant,  so  far 
as  the  second  exception  Is  concerned,  was 
that  he  agreed  In  writing  to  give  a  Hen  to 
his  landlord,  L.  L.  McLemore,  for  any  sup- 
plies he  furnished  him.  We  are  not  sure 
but  that  if  this  landlord,  L.  L.  McLemore,  had 
made  any  advances  to  the  defendant  as  his 
tenant,  said  landlord  could  have  recovered 
for  the  same  under  the  machinery  of  the 
law.  In  other  words,  we  think  this  language 
of  section  8057  of  Code  of  Laws  of  this 
state  applies:  <«•  •  •  And  subject  to  the 
laws  hereinafter  provided  for  and  enforcea- 
ble In  the  same,  the  landlord  shall  have  a 
lien  on  all  the  crops  raised  by  a  tenant  for 
all  advances  made  by  the  landlord  to  such 
tenant  during  the  year." 

3.  We  do  not  see  why  section  8067  of  the 
CkKle  of  Laws  in  this  state  is  not  ccmstitu- 
tlonaL  It  deals  with  all  landlords  as  a  class. 
See  Porter  v.  Railway,  63  S.  O.  109,  41  8. 
B.  108^  9  Am.  St  Rep.  070;  Simmons  v. 
Telegraph  Co.,  63  S.  G.  425,  41  S.  B.  521,  67 
L.  a  A.  607. 

4.  It  seems  to  us  that  this  exception  la 
ftital  to  the  judgment  against  the  defendant 
Section  8057  of  the  Code  of  Laws  of  this 
state  is  direct  and  specific  in  Its  reference  to 
landlords.  It  provides  a  Hen  In  favor  of 
landlords.  It  Is  true.  It  is  the  power  of  a 
landlord  as  such  to  assign  Ills  rent  to  some 
other  person;  but  that  does  not  make  such 
assignee  of  a  landlord  a  landlord.  A  man, 
to  be  a  landlord,  must  sustain  some  relation 
to  the  land.  He  must  be  owner,  or  quasi 
«wner.  Tbe  said  J.  F.  Johnson  was  neltiier 
owner  nor  quasi  owner  of  this  land  leased 
to  the  defendant  All  he  could  do  under  his 
assignment  was  to   collect  the   rent,   and 


probably  any  advances  L.  L.  McLemore  had 
made  the  defendant  before  he  assigned  the 
lease  to  J.  F.  Johnson.    Anderson's  Diction- 
ary of  Law,  at  page  597:   "A  landlord  Is  de- 
scribed as   one  who  owns  lands  or   tene- 
ments which  he  has  rented  to  another  or 
others."    By  Rapalje  &  Lawrence's  Law  Dic- 
tionary, "landlord"  Is  d^ned:  "He  of  whom 
lands  or  tenements  are  holden,  who  has  a 
right  to  distrain  for  rent  in  arrears."    Co. 
Lltt  57.    We  have  Just  remarked  that  all 
the    right    of    Johnson,    the    assignee,    as 
against  the  defendant,   was  to  collect  the 
rent,  to  wit,  four  bales  of  cotton  and  the 
seed  from  said  four  bales,  except  the  cove- 
nants as  to  the  use  of  the  lands.    This  the 
defendant  has  paid.    The  covenants  In  the 
lease  were  that  Alfred  Elmore  bound  himself 
therefor,  so  far  as  "the  helrs»  executors,  or 
administrators"  of  McLemore  were  concern- 
ed.   We  hold,  however,  that  as  to  the  rent 
due  the  assignment  was  good.    It  follows, 
j  as  no  Hen  was  given  by  Alfred  Elmore  to  J. 
I  F.  Johnson  to  secure  the  $65.15  still  due  on 
I  the  account  of  Johnson  Bros.,  the  prosecu- 
I  tion  failed,  because  J.  F.  Johnson,  as  assignee 
I  of  Johnson  Bros.,  had  no  Hen  subsisting  on 
;  the  crops  of  Alfred  Elmore  to  secure  said 
]  advances. 

5,  6,  and  7.  These  exceptions  become  Im- 
I  material  after  our  holding  that  J.  F.  Johnson 
I  had  no  enforceable  lien  on  the  crops  of  Alfred 
I  Elmore  during  the  year  1902. 
I  It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  drcult  court  be  reversed. 

JONES,  J.  I  concur  In  the  result  I  do 
not  think  the  first  exception  should  be  sus- 
tained, as  I  cannot  see  how  the  testimony 
admitted  tended  to  contradict  any  written 
instrument  But  I  concur  in  reversing  the 
Judgment  upon  the  ground  that  there  was  no 
proof  that  defendant  had  disposed  of  any 
crop  upon  which  there  was  any  existing  Hen. 

WOODS»  J.  I  concur  In  the  result  The 
written  contract,  which  will  be  printed  In  the 
report  of  the  case,  did  not  create  the  rela- 
tion of  landlord  and  tenant  McGutchen  v. 
Crenshaw,  40  S.  G.  511,  19  S.  B.  140.  Mc- 
Lemore, therefore,  had  no  satisfactory  lien 
to  assign,  and  the  defendant  could  not  be  ccm- 
vlcted  of  disposing  of  crops  under  a  Hen 
which  did  not  exist  I  think  the  fourth, 
fifth,  sixth,  and  seventh  exceptions  should 
be  sustained,  on  this  ground,  as  weU  as  on 
the  reasoning  of  the  CHIEF  JUSTICE. 


(68  8.  C.  183) 
STATE  V.  THOMPSON. 
(Supreme  Court  of  South  CaroUna.    March  1, 
1904.) 

CRIMINAL  LAW— TRIAL—RECEPTION  OF  BVI- 

DBNCE— HOMICIDE— SELF-DEFENSE. 

Lit  is  not  error  to  admH,  on  a  trial  in  a 

criminal  case,  evidence  in  reply  which  should 

have  been  offered  in  chief,  but  which  was  ruled 

out  because  the  witness  was  thought  to  be  in- 
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competent,  whidi  rviSing  was  afterwards  found 
to  be  incorrect. 

2.  To  make  oot  a  case  of  self-defense,  the 
evidence  should  satisfy  the  jury  that  accused  ac- 
tually believed  that  he  was  in  immediate  dan- 
fer  of  losing  his  life  or  sustaining  serious  bodily 
arm,  so  that  it  was  necessary  to  take  the  life 
of  his  assailant,  and  the  circumstances  must 
have  been  such  as  would,  in  the  opinion  of  the 
jury,  justify  such  a  beli^  in  the  mind  of  a  per- 
son possessed  of  ordinary  firmness  and  reason. 

Appeal  from  General  Sessions  Circuit 
Court  of  Greenville  County;  Aldrich,  Judge. 

Isadore  Thompson  was  convicted  of  mur- 
der, and  appeals.    Affirmed. 

The  charge  as  to  self-defense  Is  as  follows: 
"Self-defense  Is  the  next  grade  I  will  call 
your  attention  to.  Self-defense  is  based  up- 
on—predicated and  built  upon— the  theory  of 
necessity.  It  is  allowed  to  a  man,  when  it 
is  necessary  for  him  to  strike  to  save  his  life, 
or  to  protect  his  person  from  serious  bodily 
harm.  When  does  the  right  to  self-defense 
come  to  a  man?  He  has  to  show  you,  In  the 
first  instance,  that  it  was  when  he  was  at 
the  time  without  legal  fault  in  bringing  about 
the  difficulty.  If  he  brought  it  about,  and  is 
in  legal  fault  in  causing  trouble,  be  cannot 
plead  self-defense,  because  the  foundation  of 
self-defense  is  based  upon  the  rock  of  neces- 
sity. Self-defense  comes  to  a  man  when  he 
is  attacked,  assaulted,  and  some  effort  is 
being  made  which  endangers  his  life,  or  suf- 
fering serious  bodily  barm.  It  doea  not  come 
to  a  man  before  he  is  attacked  or  assaulted, 
nor  it  does  not  remain  with  him  after  the 
danger  is  over.  It  comes  to  him  when  he  is 
assaulted,  and  goes  when  danger  is  over.  It 
comes  to  him  when  he  is  assaulted,  and  he 
honestly  believes,  in  order  to  save  his  life 
from  danger,  or  his  person  from  serious  bod- 
ily harm,  that  he  must  meet  the  attack  with 
force  to  save  his  life.  That  is  the  first  de- 
ipree.  And  the  second  degree  is  this:  If 
you,  gentlemen  of  the  Jury,  believe  a  man  of 
ordinary  courage  and  firmness  would  have 
formed  the  conclusion  in  this  case,  as  the 
testimony  shows  that  the  defendant  acted— 
if  so,  he  has  made  out  his  plea  of  self-de- 
fense. You  catch  the  idea.  Self-defense 
comes  to  a  man  when  he  is  attacked,  and  he 
honestly  believes  that  it  is  necessary  for  him 
to  resort  to  force  in  order  to  save  his  life, 
or  his  person  from  serious  bodily  harm,  and 
be  does  it;  that  is  self-defense.  The  law 
adopts  some  rule  to  go  by,  and  that  is  the 
rule  the  law  adopts  to  go  by— the  ordinary 
man.  And  you,  gentlemen,  are  intelligent 
men,  and  it  is  for  you  to  say  whether  or  not 
an  ordinary  man  would  have  been  excusable 
or  justifiable  in  acting  as  the  testimony 
shows  that  the  defendant  acted?  That  is  a 
question  of  fact  for  you.  Self-defense  rests 
upon  the  rock  of  necessity.  If  a  man  is  as- 
saulted, and  he  believes  that  his  person  is 
in  jeopardy,  and  he,  by  some  safe  and  easy 
manner,  can  avoid  taking  the  life  of  his  as- 
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sailant,  then  the  law  says  that  he  must  adopt 
that  safe  and  easy  manner;  but  the  law  is 
that  he  is  not  bound  to  retreat,  or  seek  to 
avoid  difficulty,  if  by  so  doing  he  would  in- 
crease his  danger,  because^  if  he  is  acting  in 
self-defense,  he  can  do  anything  and  every- 
thing necessary  to  save  his  life.  Now,  gen- 
tlemen, when  the  defendant  sets  up  the  plea 
of  self-defense,  he  takes  upon  himself  the 
burden  of  proof,  not  as  the  state  is  required 
to  do  to  prove  its  case  of  guilt  of  the  de- 
fendant beyond  a  reasonable  doubt,  but  by 
the  preponderance  of  the  testimony— the 
greater  weight  of  the  testimimy.  That  Is 
sufficient,  and  he  is  entitled  to  any  reason- 
able doubt  growing  out  of  the  tegtimony  in 
the  whole  case." 

Blythe  &  Blythe  and  Jas.  L  Barle,  for  ap- 
pellant Asst  Atty.  Gen.  Townsend,  for  the 
State. 

POFB,  0.  J.  The  appellant  was  convicted 
of  the  murder,  with  a  recommendation  to 
mercy,  of  one  Arch  Sullivan,  at  the  July 
term,  1903,  of  the  court  of  general  sessions 
for  Greenville  county,  and  thereafter  duly 
sentenced  to  an  imprisonment  for  life  in  the 
state  penitentiary.  The  testimony  tended  to 
show  that  the  deceased,  upon  a  promise  of 
marriage,  had'  accomplished  the  ru|n  of  de- 
fendant's daughter.  During  tlie  progress  of 
the  trial,  and  while  the  state  was  (Bering 
testimony  in  chief,  the  state  offered  one  G. 
F.  Spann  as  a  witness.  The  defendant  ob- 
jected to  this  witness  on  the  ground  that  he 
was  Incompetent  as  a  witness,  having  been 
convicted  of  the  crime  of  burglary.  The  cir- 
cuit court  sustained  the  objection.  After  the 
defense  had  completed  its  testimony,  the 
state  again  offered  this  witness,  on  the 
ground  that  it  was  a  mistake  of  fact  that 
said  G.  F.  Spann  had  been  convicted  of  bur- 
glary. The  circuit  judge  reversed  his  ruling 
denying  the  right  of  the  prosecution  to  use 
this  witness.  The  defense  objected  to  this 
testimony,  not  because  the  witness  G.  F. 
Spann  had  been  convicted  of  burglary,  but 
upon  the  ground  that  it  was  too  late  to  hear 
the  testimony,  as  the  defense  could  not  pro- 
cure testimony  in  reply.  The  court  had  ruled 
that  the  defense  should  have  the  right  to 
fully  reply  to  this  witness.  The  court,  at 
before  stated,  ruled  the  testimony  competoit 
in  chief,  even  if  the  defense  had  closed  its 
testimony.  He  then  testified.  The  defense 
alleges  that  this  was  error,  and  made  this 
the  first  ground  of  appeal. 

After  the  Judge's  charge  upon  murder, 
manslaughter,  and  self-defense,  the  defense 
requested  him  to  charge  as  follows:  "Bven 
if  the  jury  believe,  from  the  evidence,  that 
the  defendant  did  have  ill  will  or  malice  to- 
ward the  deceased  before  and  at  the  time  of 
the  killing,  yet  if  they  further  b^eve  that 
the  defendant  killed  the  deceased,  not  be- 
cause of  the  malice,  but  to  save  himself  from 
death,  or  great  bodily  harm,  he  ooold  stUI 
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aval]  himself  of  bte  plea  of  self -defense^  in 
spite  of  such  malice^  and  If,  therefore,  the 
jury  believe,  from  the  eTidence,  that  he  has 
established  such  plea  by  the  preponderance 
of  the  evidence,  then  the  verdict  should  be 
*not  guilty.'**  The  circuit  judge  refused  to 
charge  such  request,  and  said:  "I  think  I 
have  charged  fully  on  that  question.*'  This 
is  made  the  second  ground  of  appeal. 

We  will  now  pass  upon  these  two  grounds 
of  appeal  In  their  order. 

1.  It  Is  clear  to  oar  minds  that  the  circuit 
Judge  made  no  error  as  here  presented.  Sup- 
pose the  circuit  Judge  had  erred  In  refusing 
to  allow  one  of  defendant's  witnesses  to  be 
examined  after  the  state  had  fully  gone  into 
its  evidence  in  reply  to  the  defense,  and  then 
for  the  first  time  the  court  became  conscious 
of  his  error;  ought  he  not  to  have  allowed 
defendant's  witnesses  to  be  examined  ?  Olear- 
ly  so.  Ck>urts  are  organized  to  dispense  jus- 
tice, and,  when  such  courts  find  that  they 
have  made  mistakes  in  refusing  to  admit 
competent  testimony,  they  should  at  once  ad- 
mit such  testimony.  There  are  numerous  de- 
cisions in  our  state  sustaining  such  conclu- 
sions. The  case  of  State  v.  Jaggers,  58  S.  C, 
at  page  46,  86  S.  B.  436,  does  not  contravene 
this  rule;  for  in  the  case  Just  cited  the  late 
€hlef  Justice  Mclver  said  in  that  case,  when 
one  Wilson  had  been  allowed  to  testify  after 
the  close  of  the  testimony  for  the  defense: 
^*It  does  not  appear  in  this  case  as  prepared 
for  argument  here,  or  from  the  supplement 
found  in  the  argument  of  the  solicitor,  that 
the  defendant  had  olTered  any  testimony  to 
which  the  testimony  of  the  witness  Wilson 
could  in  any  sense  be  regarded  as  a  reply. 
Nor  does  It  appear  at  any  part  of  the  record 
before  us  that  the  testimony  of  Wilson  tend- 
ed to  contradict  anything  testified  to  by  the 
defendant.  •  •  •  This  testimony,  while  no 
doubt  competent,  If  it  had  been  offered  by 
the  state  when  developing  Its  testimony  in 
<^hief,  when  the  defendant  would  have  had 
an  opportunity  to  contradict  or  explain  it, 
was  clearly  incompetent  in  reply;  for  It  was 
not  in  reply  to  any  testimony  adduced  by  the 
•defendant*'  In  the  case  at  bar,  the  state,  or 
prosecution,  had  in  its  testimony  in  chief  of- 
fered testimony  to  show  threats  by  the  de- 
fendant against  the  life  of  the  deceased,  and 
the  defense  had  replied  to  this  testimony. 
This  exception  is  overruled. 

2.  In  reference  to  the  second  exceptlc^n,  It 
may  be  well  to  reproduce  from  the  case  of 
State  V.  McGreer,  18  S.  O.  466,  what  this 
«ourt  says  In  regard  to  the  plea  of  self-de- 
fense: "To  make  out  a  case  of  self-defense, 
two  things  are  necessary:  (1)  The  evidence 
should  satisfy  the  jury  that  the  accused  ac- 
tually believed  that  he  was  in  such  immedi- 
ate danger  of  losing  his  life,  or  sustaining 

^serious  bodily  harm,  that  it  was  necessary, 
for  bis  own  protection,  to  take  the  life  of  his 
jLssailant.  (2)  That  the  circumstances  in 
which  the  accused  was  placed  were  such  as 
would,  in  the  opinion  of  the  Jury,  Justify  such 


a  belief  in  the  mind  of  a  person  possessed  of 
ordinary  firmness  and  reason.  It  Is  not  a 
question  which  depends  solely  upon  the  be- 
lief which  the  accused  may  have  entertained; 
but  the  question  la,  what  was  his  belief,  and, 
under  all  the  circumstances  as  they  existed 
at  the  time  the  violence  was  inflicted,  the 
Jury  think  he  ought  to  have  formed  such  be- 
lief.*' Now,  this  doctrine  has  been  declared 
to  be  the  law  In  this  state  repeatedly  since  it 
was  announced.  The  charge  of  the  circuit 
Judge  was  in  conformity  with  this  ruling. 
The  Reporter  will  set  out  that  part  of  the 
charge  of  the  circuit  Judge  as  found  on  pages 
15  and  16,  at  folios  58,  59,  60,  61,  and  62  of 
the  "case"  for  appeal.  An  Inspection  of  so 
much  of  the  charge  of  the  circuit  judge  as  re- 
ferred to  self-defense  will  be  found  to  con- 
tain sound  law.  Sometimes  it  is  hazardous  to 
charge  requests  to  charge  In  the  exact  lan- 
guage embodied  In  such  requests.  We  do  not 
think  the  drcnit  judge  erred  in  refusing  this 
request 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  afllrmed. 


(68  s.  C.  110) 
BUSHTON  V.  WOODHAM  et  al. 
(Supreme  Court  of  South  Carolina.    Feb.  26^ 
1904.) 

DISTRICT  COURTS-JURISDICTION— NEWLY  OR- 
GANIZED COUNTY— USURY— JUDICIAL  SALES. 

1.  28  St.  at  Large,  p.  1199.  (  11,  creating  Lee 
county,  provides  that  records  belonging  to  any 
suits  or  indictments  pending  in  those  portions 
of  other  counties  forming  the  county  of  Lee 
shall  be  transferred  to  the  county  of  Lee  with- 
in 10  days  after  demand  therefor  by  the  clerk 
of  the  court  of  Lee  county.  Held  that,  until  the 
officers  of  Lee  county  are  qualified  and  demand 
the  records,  the  courts  of  the  old  counties  out 
of  whose  territory  Lee  county  was  formed  have 
jurisdiction  of  causes  relating  to  lands  in  the 
new  county,  and  retain  jurisdiction  in  a  case 
which  was  argued  and  in  which  an  opinion  was 
announced  three  days  before  the  officers  of  Lee 
county  qualified,  though  the  decree  was  filed  six 
days  afterwards. 

2.  The  words  'full  jurisdiction  and  power,** 
as  used  In  23  St  at  Large,  p.  1190,  §  14,  pro- 
viding that  courts  and  officers  of  old  counties 
out  of  which  Lee  county  was  organized  should 
have  such  jurisdiction  and  power  within  the 
limits  of  Lee  county  taken  from  their  respective 
counties  until  officers  shall  have  been  elected 
and  qualified  in  Lee  county,  means  jurisdic- 
tion over  real  and  personal  property  in  the  ter- 
ritory. 

3.  Where  a  creditor  collects  an  excess  of  in- 
terest by  mistake.  It  will  not  support  a  plea  of 
usury. 

4.  where  an  order  of  sale  in  a  portion  of  a 
county  taken  to  create  a  new  county  was  prop- 
erly made  in  the  old  county,  and  before  sale 
was  made  the  officers  of  the  new  county  Qualify, 
it  was  proper  to  order  sale  made  in  the  new 
county. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County;  Klugh,  Judge. 

Action  by  J.  B.  Rushton  against  J.  M. 
Woodham  and  others.  Decree  for  plaintiff, 
and  defendants  appeal.    Modified. 

Spears  &  Dennis,  t<x  appellants.  Geo.  W. 
Brown,  for  respondent 
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WOODS,  J.  This  action  for  the  foreclo- 
sure of  a  mortgage  of  real  estate  was  com- 
menced July  30,  1900.  The  only  defense  set 
up  in  the  answer  was  usury.  An  order  was 
made  September  26»  1901,  referring  the 
cause  to  T.  H.  Spain,  Esq.,  master,  to  take 
testimony  and  report  his  conclusions  of  law 
and  fact  The  master  made  his  report  No- 
vember 15,  1902,  finding  that  there  waB  no 
usury,  and  recommending  Judgment  in  the 
full  amount  claimed  by  the  plaintiff.  This 
report  came  up  for  consideration  on  defend- 
ants' exceptions,  December  6,  1902,  in  the 
court  of  common  pleas  for  Darlington  coun- 
ty, and  the  counsel  for  the  defendants  then 
objected  to  the  Jurisdiction  of  the  court  on 
the  ground  that  after  the  commencement  of 
the  action  the  new  county  of  Lee  had  been 
created,  which  embraced  within  its  limits 
the  mortgaged  premises,  and  that  its  county 
officers  had  qualified  and  been  commissioned* 
The  circuit  Judge  oyerruled  the  plea  to  the 
Jurisdiction,  heard  arguments  on  the  excep- 
tions, and  on  the  same  day  annoimced  that 
he  would  confirm  the  master's  report,  in- 
structing plaintiff's  attorney  to  prepare  the 
decree.  The  decree  was  not  filed  until  De- 
cember 16,  1902. 

The  defendant  again  raises  the  question 
of  Jurisdiction  in  this  court  It  is  here  ad- 
mitted, however,  that  while  the  act  creating 
Lee  county  was  passed  on  February  25, 1902, 
and  the  county  officers  elected  at  the  general 
election  held  in  November,  1902,  the  officers 
did  not  qualify  and  receive  their  commis- 
sions until  December  9,  1902,  three  days  aft- 
er this  cause  had  been  heard  in  the  court 
of  common  pleas  for  Darlington  county. 
This  fact  we  think  decisive  of  the  question 
of  Jurisdiction.  The  eleventh  section  of  the 
act  creating  Lee  county  provides:  "Sec.  11. 
All  suits  pending  in  the  counties  of  Ker- 
shaw, Darlington  and  Sumter  in  which  the 
defendants  reside  in  the  portion  of  said  coun- 
ties now  established  as  the  county  of  Lee, 
and  all  indictments  now  pending  in  the 
aforesaid  counties  in  which  the  offenses 
were  committed  in  the  portion  of  said  coun- 
ties now  established  as  Lee  county,  shall  be 
transferred  to  the  calendars  of  the  courts  of 
the  county  of  Lee;  and  all  records,  commis- 
sions, and  other  papers  belonging  to  any  of 
said  suits  or  indictments,  togeth^  with  all 
the  legal  incidents  thereto  appertaining,  shall 
be  transferred'  to  the  county  of  Lee  within 
ten  days  after  notice  and  demand  therefor 
by  the  clerk  of  the  court  for  Lee  county  upon 
the  clerks  of  the  courts  for  Kershaw,  Dar- 
lington and  Sumter  counties,  respectively.*' 
23  St  at  Large,  p.  1199.  It  being  manifest 
that  no  transfer  of  records  and  causes  from 
the  old  counties  could  be  made  until  there 
was  an  officer  who  could  receive  public  rec- 
ords and  take  charge  of  and  docket  causes 
for  the  court  in  which  they  were  to  be  tried, 
and  that  no  public  business  could  be  con- 
ducted without  public  officers,  the  General 


Assembly  in  the  fourteenth  section  ol  the 
act  provided  that  the  courts  and  oBUxn  of 
the  old  counties  should  have  'full  juiisdic- 
tlon  and  power  in  and  over  the  people  of  the 
territory  within  the  limits  of  Lee  coun^ 
taken  from  their  re^ective  coanties  until 
the  officers  shall  have  been  appointed  or 
elected,  as  provided  by  law  and  qualified  in 
and  for  the  county  of  Lee,  as  provided  for  in 
this  act" 

The  defendant,  however,  insists  that  *^ik 
risdlction  and  power  In  and  over  the  people 
of  the  territory  within  the  limits  of  Lee  coun- 
ty" oonfers  Jurisdiction  only  over  the  per- 
son of  any  one  residing  in  Lee  county,  and 
not  over  the  land  situated  therein.  Noth- 
ing but  the  plainest  and  most  emphatic  en- 
actment would  Justify  a  court  in  imputing 
to  the  General  Assembly  an  intention  to 
leave  any  portion  of  the  state  without  pub- 
lic officers  or  courts  for  the  protection  and 
enforcement  of  property  rights.  The  term 
''people"  is  here  usied  In  a  comprehensive 
sense,  clearly  Intended  to  embrace  the  in- 
habitants of  the  territ<»y  with  respect  to 
their  personal  and  property  rights  and  lia- 
bilities, and  also  all  personal  and  property 
rights  and  liabilities  over  which  the  courts 
of  the  several  old  coimties  would  have  had 
Jurisdiction,  and  concerning  which  the  of- 
ficers of  the  several  old  counties  would 
have  had  power  to  act  before  the  county  of 
Lee  was  created.  It  is  therefore  obvious 
that  the  court  of  common  pleas  for  Darling- 
ton county  had  Jurisdiction  of  the  cause  on 
December  6,  1902,  when  it  was  heard.  The 
delay  of  the  court  until  December  15,  1902, 
in  filing  the  decree,  the  officers  of  Lee  coun- 
ty having  qualified  in  the  meantime  on  De- 
cember 9,  1902,  does  not  affect  its  validity, 
because  the  decree  will  be  referred  to  the 
date  of  the  hearing,  and  regarded  as  filed  on 
that  day.  Keep  v.  Leckle,  8  Rich.  Law,  16^; 
Aultman  v.  Utsey,  36  S.  a  596,  14  S.  B.  351; 
Calhoun  v.  Ry.  Ck>.,  42  S.  O.  132,  20  S.  Bl 
80;  State  v.  FuUmwe,  47  S.  0.  34,  24  a  E^ 
1026;  MitcheU  v.  Overman,  103  U.  S.  62,  26 
U  E3d.  369. 

All  the  remaining  exceptions  assign  error 
to  the  circuit  Judge  in  not  sustaining  the  plea 
of  usury.  Usury,  being  an  affirmative  de- 
fense, must  be  established  by  the  preponder* 
ance  of  the  evidence.  The  defendant  here 
specifically  alleges  that  the  contract  express- 
ed in  the  bond  and  mortgage  was  for  inter- 
est at  the  rate  of  8  per  cent,  yet  the  real 
contract  was  for  10  per  cent,  and  that  this 
rate  of  interest  was  exacted  by  the  plaintiff 
from  the  date  of  the  mortgage  until  Decem- 
ber 28,  1899.  The  defendant  and  others  of 
his  family  testify  in  mipport  of  this  allega- 
tion, and  the  plaintiff  flatiy  denies  the 
charge.  A  number  of  receipts  were  given 
for  payments,  and  corresponding  entries, 
were  made  on  the  bond,  but  none  of  them 
Indicate  that  more  than  8  per  cent  was  ex- 
acted.   It  is  true  the  defendant  made  pay- 
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ments  which  would  aoMimt  to  alKrat  10  per 
cent,  but  the  plaintiff  denies  that  they  were 
received  other  than  as  general  credits  ap* 
pUcable  to  the  Interest  at  8  per  cent  until 
extinguished,  and  then  to  the  principal,  and 
charges  that  payments  of  such  amounts  were 
made  by  defendant  with  the  purpose  to  give 
color  to  the  plea  of  usury  which  he  was  x^e- 
parlng  to  set  up.  The  master  and  the  circuit 
judge  concur  In  the  finding  that  the  plain- 
tiff never  contracted  for  a  greater  rate  of 
Interest  than  the  rate  stated  hi  the  bond, 
and  did  not  at  any  time  collect  a  greater 
rate.  8o  far  from  the  preponderance  of  the 
evidence  being  against  this  finding,  we  thbik 
it  is  well  supported.  Accoidlng  to  the  de- 
fendants own  computation,  from  January  1, 

1897,  the  date  of  the  bond,  to  December  1, 

1898,  when  no  difference  had  arisen  between 
the  parties,  the  payments  exceeded  the  legal 
rate  of  interest  by  only  118.78.  The  plain- 
tiff's explanation  of  this  excess,,  that  the 
payments  were  made  in  small  amounts,  some 
of  them  when  he  did  not  have  the  bond  and 
without  any  accurate  calculation  of  the  in- 
terest due— accuracy  not  being  regarded  es- 
sential, as  it  was  understood  the  principal 
should  be  gradually  reduced— seems  quite 
reasonable.  On  the  other  hand,  if  the  pay- 
ments had  been  exacted  and  made  on  the 
basis  of  10  per  cent  interest,  the  excess  of 
the  payments  over  8  per  cent  would  have 
aggregated  over  |100,  Instead  of  $18.73.  The 
explanation  of  the  defendant  that  it  was 
due  to  the  kindness  of  the  plaintiff  that  he 
was  let  off  from  paying  the  full  10  per  cent, 
for  this  period  on  account  of  the  hard  times 
Is  not  only  at  variance  with  his  answer,  but 
Is  not  convincing  in  view  of  the  fact  that 
at  the  trial  the  plaintiff  was  represented  on 
behalf  of  the  defendant  as  quite  an  exacting 
creditor.  It  need  hardly  be  said  that  the  col- 
lection of  an  excess  of  interest  on  account  of 
a  mistake  in  the  computation  or  other  error 
in  fact  against  the  intention  of  the  party 
will  not  support  the  charge  of  usuiy.  8  Par- 
sons on  Contracts,  128.  As  to  the  later  pay- 
ments made  when  serious  differences  had 
arisen  between  the  parties  as  to  the  cutting 
of  timber  on  the  mortgaged  premises,  it 
seems  not  at  all  probable  the  plaintiff  would 
have  risked  the  heavy  penalty  of  usurious 
interest  when  dealing  at  arm's  length  with 
his  debtor,  and  for  this  reason,  if  no  other, 
his  statement  that  the  payments  were  receiv- 
ed on  the  principal  as  well  as  interest,  and 
not  for  usurious  interest,  is  more  reasonable. 
The  exceptions  are  therefore  overruled. 

As  the  cause  is  still  pending,  it  should  be 
transferred  to  the  court  of  common  pleas 
for  the  county  of  Lee,  and  application  made 
to  that  court  for  an  order  directing  the  sale 
of  the  land  to  be  made  at  BlshopvlUe  by  the 
proper  officers  of  Lee  county,  instead  of  by 
the  master  for  Darlington  county. 

With  this  modification,  the  judgment  of 
this  court  is  that  the  judgment  of  the  cir- 
cuit court  be  affirmed. 
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(Supreme  Obnrt  of  South  Carolina.   Feb.  29, 
190L) 

ACTION  FOR  ALDfONT— WHBN  MAINTAINABUir 
-CRUBLTY-CONDONATION. 

1.  Alimony  should  be  allowed  on  desertion  of 
the  wife  by  the  hasband  without  just  cause,  or 
where  he  inflicts  upon  his  wife,  or  threatens  her 
with,  personal  injury,  or  he  indulges  in  such 
practices  as  outrage  all  the  sentiments  char- 
acteristic of  the  sex. 

2.  Bvidence  in  action  for  alimony  reviewed, 
and  hM  that  the  husband's  cmelty  justified  his 
wife  in  separating  from  him. 

8.  Cruelties  of  the  husband  which  have  been 
forgiven  mav  be  considered  when  others  have 
followed  until  the  wrong  becomes  unbearable. 

4.  Where  the  complete  alienation  between 
husband  and  wife  has  come  almost  entirely 
from  the  gross  misconduct  of  the  husband,  he 
will  not  be  exempted  from  the  support  of  his 
penniless  wife  and  dependent  children. 

Appeal  from  (3ommon  Pleas  Circuit  Court 
of  Charleston  County;  Purdy,  Judge. 

Action  by  Dora  Levin  against  Hyman  Lev- 
in. Judgment  for  defendant  Plaintiff  ap- 
peals.    Reversed. 

Bryan  &  Bryan,  for  appellant  Mordecal 
&  Gadsden,  for  respondent 


WOODS,  J.  Hyman  Levin  and  Dora  Fried- 
man were  married  on  October  15,  1809.  Aft- 
er a  short  bridal  trip,  they  lived  together  at 
the  home  of  the  wife's  father  in  New  York 
imtU  November  1,  1890.  Levin  then  returned 
to  hlB  home  in  Charleston.  Mrs.  Levin  did 
not  accompany  him,  but  continued  to  live 
with  her  father,  and  has  continuously  re- 
fused to  go  to  her  husband's  home  and  as- 
sume the  position  of  a  wife.  She  commenced 
this  action  for  alimony  on  October  26,  1901, 
alleging,  under  a  number  of  specifications, 
cruel  and  inhuman  treatment,  sufficient  as 
she  Insists,  to  justify  her  in  refusing  to  co- 
habit with  her  husband  and  in  demanding 
separate  support  The  defendant  denies  the 
charges,  and  undertakes  to  lay  the  blame  of 
separation  entirely  on  his  wife  and  her  par- 
ents. The  cause  was  referred  to  O.  EL  Sass, 
Esq.,  master,  and  his  report  finding  against 
the  plaintiff  has  been  reviewed  and  c<mflnned 
by  the  circuit  judge. 

The  findings  of  fact  in  the  report  and  the 
decree  are  of  great  value,  not  only  on  account 
of  the  sources  from  which  they  come,  but 
because  of  the  earnest  consideration  mani- 
festly giyea  to  the  cause;  A  careful  study 
of  the  evidence  leads  to  the  conviction  that 
these  findings  as  to  the  essential  Issues  are, 
in  the  main,  correct  The  chief  question  for 
discussion  is  as  to  the  correctness  of  the  le- 
gal conclusions  drawn  by  the  master  and  the 
circuit  judge  from  the  facts. 

The  grounds  upon  which  alimony  should  be 
allowed  are  thus  stated  in  Wise  v.  Wise,  00 
S.  O.  447,  88  S.  B.  802,  after  a  review  of  the 
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decisions  In  this  state:  "(1)  Desertion  of  the 
wife  by  the  hnsband,  without  Just  cause. 
•  •  •  (2)  Where  the  husband  Inflicts  upon 
his  wife,  or  threatens  her  with,  bodily  Injury, 
amounting  to  the  ssevltla  of  the  dyll  law, 
which  Is  defined  'to  be  personal  violence  actu- 
ally Inflicted  or  menaced,  and  affecting  life  or 
health/  (3)  Where  the  husband  practices  such 
obscene  and  revolting  Indecencies  In  the  fam- 
ily circle,  and  so  outrages  all  the  sentiments 
of  delicacy  and  reflnement  characteristic  of 
the  sex  that  a  modest  and  pure-minded  wo- 
man would  find  these  grievances  more  dread- 
ful and  Intolerable  than  the  most  cruel  inflic- 
tions upon  her  person.''  It  should  not  be  sup- 
posed that  a  separate  support  must  be  denied 
to  the  wife  under  the  second  proposition,  be- 
cause the  ];)ersonal  violence  on  account  of 
which  it  is  claimed  does  not  actually  imperil 
her  life  or  health.  It  is  sufficient  if  it  tends 
to  do  so.  Great  and  continued  physical  indig- 
nities— such*  for  example,  as  chastisement  or 
imprisonment — ^might  possibly  not  endanger 
life  or  health,  but  certainly  a  wife  is  not  call- 
ed upon  to  endure  them.  It  should  also  be 
said  in  this  connection  that  the  time  has  pass- 
ed when  assent  can  be  given  to  the  statement 
made  in  Hair  ▼.  Hair,  10  Rich.  Eq.  173:  "No 
words  of  reproach  and  Insult  amount  to  legal 
cruelty;  no  atfront  and  indignity,  no  torture 
of  the  feelings  and  sensibilities,  however  se- 
vere and  grievous  to  be  borne,  unaccompa- 
nied by  bodily  injury  or  a  well-grounded  ap- 
prehension of  such,  will  authorize  the  wife  to 
leave  the  bed  and  board  of  her  husband,  and 
to  claim  thereupon  from  this  court  a  decree 
for  alimony."  At  the  same  time  we  fully  ac- 
cept the  language  used  in  Evans  v.  Evans,  1 
Hagg.  Rep.  39,  quoted  with  approval  in 
Rhame  v.  Rhame,  1  McCord,  Eq.  206^  16  Am. 
Dec  597:  '*What  merely  wounds  the  mental 
feelings  is*  in  few  cases,  to  be  admitted, 
where  they  are  not  accompanied  with  bodily 
injury,  either  actual  or  menaced.  M^e  aus- 
terity of  temper,  petulance  of  manners,  rude- 
ness of  language^  a  want  of  dvil  attention 
and  accommodation,  even  occasional  sallies 
of  passion  (if  they  do  not  threaten  bodily 
harm),  do  not  amount  to  legal  cruelty."  One 
of  these  few  cases  arises  when  a  husband 
habitually  uses  to  his  wife  abusive  language, 
which  she  cannot  endure  without  a  complete 
surrender  of  self-respect,  or  strikes  at  the 
vital  point  of  female  character  by  making 
and  maiDtaining  the  charge  of  unchastlty. 
The  husband's  right  of  dominion  and  the 
wife's  duty  to  live  with  him  and  obey  him 
cease  to  exist  when  the  husband  ceases  to 
support  them  by  at  least  decent  respect  and 
consideration.  The  general  view  of  the  law 
above  stated  will,  no  doubt,  receive  ready 
assent;  but  the  delicacy  of  the  subject  makes 
the  application  of  principles  to  the  facts  of 
each  case  the  real  judicial  task. 

While  each  case  that  has  arisen  in  this  state 
differs  widely  as  to  its  facta  from  every  other, 
a  review  of  the  cases  leads  to  the  conclusion 
That  the  decision  of  this  case  should  depend 


upon  the  following  questions:  (1)  Has  the 
defendant  inflicted  on  the  plaintiff  such  phys- 
ical violence  or  personal  indignity  as  would 
make  her  residence  with  him  as  a  wife  in- 
tc^erable?  (^  Has  the  wife  deserted  her 
husband,  or  so  contributed  to  the  alienation 
that  the  law  will  deny  her  separate  support? 
(3)  Has  the  wife  so  condoned  the  alleged 
wrongs  that  her  claim  must  fail?  (4)  Does 
the  defendant's  taivitatlon  to  the  iriaintiff  to 
come  to  his  home  as  his  wife  diadiarge  him 
of  any  liability  he  may  have  incurred  for  her 
separate  support?  It  may  be  well  to  remark 
before  beginning  the  discussion  of  these  ques- 
tions, that  we  attach  slight  importance,  ex- 
cept as  a  mere  sidelight,  to  the  fact  tbbt  the 
acquaintance  of  these  parties  was  brought 
about  by  Levin  and  the  parents  of  Mrs. 
I^vin  through  the  intervention  of  a  match- 
maker, and  the  marriage  Itself  based  more 
on  convenience  than  sentiment  The  court 
in  a  case  of  this  kind  has  little  to  do  with 
the  finer  sentiments  and  emotions  of  con- 
jugal life,  and  must  concern  itself  with  the 
right  of  the  wife  to  be  protected  from  cruelty 
and  Indecency. 

A  number  of  charges  are  made  against 
Levin.  The  first  accusatlonr-that  he  was 
very  drunk  on  his  wedding  night— is  clearly 
proved,  and  it  cannot  be  doubted  that  this 
misconduct  brought  to  his  bride  great  morti- 
fication and  disgust  Some  excuse  is  to  be 
allowed  in  the  fact  that  he  had  been  fasting 
for  a  day  under  the  Jewish  law,  and  did  not 
take  proper  account  of  the  effect  of  wine  on 
an  empty  stomach.  If  the  occasion  had  been 
an  ordinary  one,  the  drunkenness  would,  no 
doubt  be  excused  by  all  the  charitable  as 
accidental;  but  it  is  not  easy  to  see  how  the 
instinct  of  ordinary  self-respect  could  have 
been  so  off  guard  on  his  wedding  night 
This  offense,  however,  was  forgiven,  and 
no  doubt  its  effect  on  the  wife's  feelings 
would  have  been  obliterated  if  the  impres- 
sion of  lack  of  sensibility  had  not  been  deep- 
ened by  subsequent  misconduct  Levin's  ex- 
planation of  registering  with  his  wife  at  the 
St  Dennis  Hotel  under  an  assmned  name  Is 
sufficient  to  make  the  impropriety  of  little 
consequence  in  this  inquiry.         , 

Mrs.  Levin  testifies  that  on  the  bridal 
trip  to  Baltimore  the  defendant  forced  sex- 
ual intercourse  against  her  will,  called  her 
"filrt  and  loafer,"  telling  her  **to  go  to  the 
devil"  or  'to  go  to  hell,"  In  anger  struck  her 
in  the  face,  and  nearly  pushed  her  down  the 
stairs.  Whether  all  these  cruelties  were  per- 
petrated, it  is  impossible  to  say  with  certain- 
ty, for  they  rest  in  assertion  by  the  vrife,  and 
are  met  by  denial  of  the  husband.  It  can- 
not be  doubted,  however,  that  there  were 
serious  disagreements  on  this  unhappy  jour- 
ney arising  from  the  husband's  grossness  of 
conduct  and  jealous  disposition.  After  this 
they  returned  to  the  home,  of  Mrs.  Levin's 
parents,  and  lived  together  as  husband  and 
wife  for  a  week  or  more.  For  some  reason, 
during  this  period,  Mrs.  Friedman  became 
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Bolicitotu  about  her  danchteifs. physical  con- 
dition, and  had  an  examination  by  a  phy- 
sician, from  which  she  received  the  Impres- 
sion that  Mrs.  lievin  was  pregnant  Levin 
insisted  that  he  had  not  known  his  wife  sex- 
ually, and  we  cannot  doubt  that.  In  her  fa- 
ther's house^  he  strongly  Intimated,  if  he  did 
not  directly  charge,  that,  if  his  wife  was 
pregnant,  she  had  been  unchaste.  While 
there  Is  much  conflict,  we  think  the  testi- 
mony sustains  the  master  and  circuit  judge 
in  finding  that  Levin,  before  leaving  New 
York,  insisted  on  sexual  intercourse  at  a 
time  when  his  wife's  physical  condition  made 
his  doing  so  indecent  It  appears  that  this 
became  so  repulsive  to  her  that  she  left 
his  room,  and  sought  refuge  with  her  moth- 
er. The  details  of  the  testimony  on  this 
point  are  too  revolting  to  be  redted.  It  is 
sufficient  to  say  that  plaintifTs  physical  con- 
dition was  such  that  it  would  be  difficult  to 
imagine  anything  more  disgusting  and  dis- 
tressing to  a  decent  woman  than  the  defend- 
ant's conduct  in  this  respect  towards  her. 
When  the  defendant  left  New  York,  his  wife 
was  painfully,  if  not  seriously,  ill,  and  in 
great  distress.  He  testifies  that  he  believed 
she  was  shamming;  and  there  is  no  doubt 
that  her  statement  is  true  that  he  actually 
charged  her  with  pretending  to  be  sick, 
without  having,  so  far  as  we  can  discern,  the 
slightest  ground  for  the  imputation.  In  ad- 
dition to  all  this,  Levin,  on  his  departure, 
failed  to  leave  his  wife  any  money,  or  to 
make  provision  of  any  kind  for  her  main- 
tenance and  comfort 

It  may  be  that  any  one  of  the  wi^ngs 
done  by  Levin,  standing  alone^  might  be  re- 
garded as  only  "a  sally  of  passion,"  or  a 
somewhat  abnormal  development  of  human 
weakness^  to  which  in  some  degree  many  men 
may  be  subject,  and  which  ought  to  be  borne 
by  a  wife  as  incident  to  an  unfortunate  alli- 
ance. But,  considering  all  the  outrages  to- 
gether, perpetrated  as  they  were  when  his 
wife  was  a  young  bride,  having  a  right  to 
expect,  even  from  a  husband  of  the  common- 
er sort  at  least  respectful  consideration, 
we  cannot  resist  the  conclusion  that  they 
amount  to  intolerable  cruelty,  Justifying  her 
separation  from  him.  We  think  the  evi- 
dence sustains  the  opinion  that  the  plaintifTs 
refusal  to  accompany  her  husband  to  Charles- 
ton was  due  to  her  sickness,  and  also  to  her 
aversion  to  him  arising  from  ill  treatment 

The  real  defense  up  to  this  point  linked 
to  a  total  denial  of  all  improper  conduct 
except  drunkenness,  on  the  part  of  the  de- 
fendant, is  the  allegation  that  all  the  matri- 
monial differences  arose  from  the  officious 
intermeddling  ot  Mrs.  Friedman,  the  plain- 
tifTs mother.  While  the  failure  of  the  plain- 
tiff to  have  her  father  and  mother  to  tes- 
tify has  not  impressed  us  favorably,  we  have 
sought  in  vain  for  facts  adequate  to  sup- 
port this  defense.  Mrs.  Friedman  was  satis- 
fied with  the  alliance,  and  in  defendant's 
behalf  had  induced  her  daughter  to  be  recon- 


ciled to  him  after  his  dnrnkenness.  This 
kindly  attitude,  even  if  her  temper  was  not 
of  the  best,  is  entirely  inconsistent  with 
Levin's  statement  that,  upon  his  return  from 
the  bridal  tour,  without  any  provocation, 
Mrs.  Friedman  became  prejudiced  against 
him,  and  determined  to  separate  her  daugh- 
ter from  him.  Nor  does  the  evidence  bear 
out  the  allegation,  pressed  with  so  much 
vigor  in  argument,  that  plaintiff's  parents 
were  determined  all  along  that  their  daugh- 
ter should  not  live  in  CSiarleston,  being 
willing  to  s^arate  her  from  her  husband  to 
prevent  her  doing  so,  and  that  this  is  the 
secret  of  the  separation;  for  after  the  mar- 
riage Mrs.  Levin's  personal  apparel  and  all 
the  wedding  presents  were  packed  by  Levin, 
and  shipped  to  Charleston,  with  the  appar^ 
ent  acquiescence  of  the  entire  family.  This 
theory  requires  for  its  support  much  stron- 
ger evidence  than  is  offered  here.  It  is  against 
nature  that  parents  should  be  anxious  to 
separate  a  daughter  from  her  husband,  and 
thus  wreck  her  life,  in  order  to  keep  her  at 
home. 

We  next  inquire,  has  the  wife  deserted  her 
husband,  or  so  contributed  to  the  alienation 
that  the  law  will  deny  her  a  separate  sup- 
port? Having  already  held  that  she  com- 
mitted no  breach  of  duty  in  separating  her- 
self from  her  husband,  it  follows  that  she 
did  not  in  any  legal  sense  desert  him. 

One  phase  of  Mrs.  Levin's  conduct  which 
has  given  rise  to  the  greatest  perplexity  In 
the  effort  to  reach  a  Just  conclusion,  is  the 
accusation  made  by  her  that  her  husband  had 
Imparted  to  her  a  repulsive  disease.  She 
does  not  allege  this  as  one  of  her  grounds  of 
action,  but  it  is  considered  h^re  for  the  rea- 
son that,  if  she  falsely  and  recklessly  made 
such  a  charge,  in  connection  with  her  re- 
fusal to  live  with  her  husband,  she  would 
be  entitled  to  no  relief.  The  charge  she  made 
was  on  the  trial  completely  disproved  by  the 
best  evidence  on  the  subject  that  could  then 
be  offered.  We  hold  that  Levin  did  not  have 
such  a  disease,  and  theref(N:e  could  not  im- 
part it  Nevertheless,  it  cannot  be  said  that 
Mrs.  Levin  is  subject  to  great  censure  for 
entertaining  the  opinion  she  expressed.  The 
attending  physician  discussed  her  symptoms 
with  her  or  her  mother,  and  while  he  did 
tell  them  that  he  coald  only  be  sure  of  the 
cause  which  produced  them  by  the  use  of 
the  microscope,  yet  it  is  manifest  from  his 
testimony  that  he  regarded  these  unusual 
symptoms  as  probably  indicating  venereal 
disease;  and  this  view  was  no  doubt  express- 
ed at  that  time  as  strongly  as  it  was  in  his 
testimony.  Mrs.  Levin  cannot  be  acquitted 
of  a  lack  of  care  in  not  doing  what  she  could 
to  relieve  her  husband  of  this  dreadful  impu- 
tation by  procuring  a  microscopic  examina- 
tion, as  suggested  by  the  physician;  but  it 
must  be  remembered  that  Levin  knew  of 
his  wife's  condition,  and  her  belief  as  to 
the  cause,  before  he  left  New  York,  and  yet 
he  left  with  this  shocking  charge  banging 
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over  him  witbont  even  seeing  the  physician 
who  had  made  the  examination,  and  from 
whom,  as  we  must  suppose,  the  impression 
came.  It  is  said  In  Hair  v.  Hair,  supra,  that: 
"The  conduct  of  the  wife  must  be  blameless. 
If  she  elopes,  or  commits  adultery,  or  vio- 
lates or  omits  to  discharge  any  of  the  im- 
portant hymeneal  obligations  which  she  has 
assumed  upon  herself,  the  husband  may 
abandon  her  without  providing  for  her  suih 
port"  It  Is  not  meant  by  this  that  a  wife 
must  be  perfect— her  conduct  absolutely  free 
from  fault— In  all  distressing  circumstances. 
It  does  not  mean  that  when  her  husband  has 
brought  upon  her  great  wrongs  sufficient  to 
sustain  her  appeal  to  the  courts,  she  must 
be  entirely  free  from  Imputing  to  him  other 
wrongs  of  which  he  Is  not  guilty.  We  do 
not  think,  when  all  the  circumstances  are 
considered,  such  blame  attaches  to  the  plain- 
tiff as  should  defeat  her  action. 

We  next  Inquire,  Is  the  defendant  protect- 
ed from  his  wife's  claim  by  condonation  of 
his  offenses?  It  Is  quite  clear  that  a  decree 
for  alimony  cannot  be  based  apon  wrongs 
which  have  been  condoned,  all  misconduct 
having  ceased  after  such  condonation.  But 
to  hold  that  cruelties  of  a  husband  which 
have  been  forgiven  are  not  to  be  considered 
when  others  have  followed  until  the  wrong 
becomes  unbearable  would  not  be  to  give  en- 
couragement and  support  to  a  wife's  patient 
endurance,  but  to  mock  at  it  In  such  case^ 
as  is  said  in  Threewlts  v.  Threewits,  4  De  S. 
K74,  the  wife  has  a  right  to  Judge  of  the 
future  by  the  past;  and  the  court  will  con- 
nect the  whole  of  the  husband's  conduct,  in 
order  to  form  a  correct  Judgment  The  case 
of  Wise  V.  Wise,  supra.  Is  not  in  conflict 
with  this  view,  because  the  conditions  under 
which  the  condonation  was  ihexB  held  a  bar 
are  essentially  different  fh>m  those  existing 
here. 

The  last  hiquiry  ls»  does  the  defendant's  in- 
vltatiOQ  to  the  plaintiff  to  come  to  his  home 
as  his  wife  discharge  him  from  any  liabilily 
he  may  have  Incurred  for  her  separate  sup- 
port? At  the  outset  of  the  discussion  of  this 
question  it  is  pzoper  to  remark  that  ordi- 
narily evidence  as  to  negotiations  for  settle- 
ment should  be  excluded,  but  in  this  case 
these  negotiations  were  brought  into  the  !»- 
sue  by  the  answer,  and  we  do  not  perc^ve 
how  testimony  conceining  them  could  have 
been  rejected  by  the  master,  or  could  now 
be  excluded  from  consideration  at  the  defend- 
ant's instance.  When  the  past  misconduct  of 
a  husband  has  Justified  his  vTlfe  in  leaving 
him,  it  is  too  obvious  for  argument  that  a 
mere  invitation  to  her  to  return  to  him  does 
not  impose  upon  the  wife  any  obligation  to 
comply  with  her  husband's  wish  at  the  risk 
of  receiving  like  treatment  Under  the  deci- 
sions of  this  state  and  elsewhere*  his  invita- 


tion must  be  accompanied  by  such  expres- 
sions of  sorrow  as  would  lead  a  court  to  hold 
that  the  wife  had  reasonable  ground  to  ex- 
pect ordinary  respect  and  consideration  in  fu- 
ture. Levin's  position  from  first  to  last,  ex- 
cept as  to  the  drunkenness,  has  been  one  of 
absolute  self-Justification  and  denial  of 
wrong,  laying  all  the  misconduct  at  the  door 
of  the  veife  and  her  parents.  But;  aside 
from  this»  and  attributing  to  the  defendant 
an  honest  conviction  that  he  did  nothing, 
while  his  wife  was  cohabiting  with  him,  that 
was  not  strictly  within  his  marital  rights, 
her  refusal  to  return  was  Justified  by  his 
charge  of  unchastity.  That  he  made  the  ac- 
cusation before  parting  with  his  wife  cannot 
be  doubted.  He  himself  testifies  that  his  sus- 
picions were  removed  on  the  birth  of  the 
child.  Yet  after  this,  when  professing  to 
wish  his  wife  to  come  to  him,  assuring  her  by 
letter  that  he  did  not  blame  her,  but  her 
mother,  for  any  wrong  done  to  him,  he  says 
no  word  of  retraction  or  regret  He  s»ids 
Mr.  Banov  to  influence  his  wife  to  come 
to  him,  who  returns  with  a  written  retraction 
for  his  signature,  which  she  asks  at  his 
hands,  but  the  paper  is  not  signed.  Levin's 
attorney,  Mr.  Mordecal,  says  he  UAd  Mr. 
Bryan,  attorney  for  Mrs.  Levin,  before  this 
suit  was  brought,  that  she  would  come  out 
of  court  'Vlth  her  character  as  a  wife  mln- 
ed.**  Whatever  meaning  Mr.  Mordecai  may 
have  intended  to  convey  by  this  language; 
in  view  <^  the  serious  diarge  of  unchastity 
before  made,  and  apparently  adhered  to,  ft 
must  have  meant  to  her  a  threat  to  estab- 
lish .this  charge.  An  invitation  extended  un- 
der such  circumstances  as  these  we  cannot 
hold  a  wife  bound  to  accept 

We  conclude  that  Levin's  acts  of  cruelty 
Justifled  his  wife  in  separating  from  him; 
that  while  her  behavior  has  not  been  fault- 
less, her  fault  had  such  excuse  as  to  make 
it  insufficient  to  deprive  her  of  support  for 
herself  and  her  child;  that  her  claim  is  not 
barred  by  condonation;  and  that  she  had  suf- 
ficient reason  to  decline  her  husband's  invi- 
tation to  go  to  his  home  as  his  wife. 

The  consideration  of  the  mass  of  nauseous 
testimony  will  not  leave  in  an  Impartial  mind 
any  hope  of  reconciliation  of  these  parties. 
This  complete  alienation  has  come  almost 
entirely  from  the  gross  misconduct  of  the  de- 
fendant and  we  cannot  exempt  him  firom 
the  support  ci  his  penniless  wife  and  de- 
pendent infant 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed,  and 
that  the  cause  be  remanded  to  that  court  for 
the  purpose  of  ascertaining  and  adjudging  a 
proper  allowance  for  the  expenses  of  this 
suit  and  reasonable  alimony  for  the  plaintiff, 
having  in  view  all  the  circumstances  ct  the 
husband  and  wife. 
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(Supreme  Court  <rf  North  Carolina.     March  18, 
1904.) 

ASSOCIATIONS  —  NATCTRB  ~  RELIGIOUS  AND 
BBNEnrOLBNT  80CIBTIB&-TREASURBIt-FUNDS 
—  FAILURE  TO  ACCOUNT  —  STATUTES  —  CON- 
STRUCTION. 

1.  Code,  S  1017,  provides  that  if  any  treasurer 
or  other  financial  offlcw  of  any  benevolent,  re- 
ligions inatitution,  society,  or  con&regation  shall 
lend  any  of  its  moneys  without  its  consent,  he 
shall  be  guilty  of  a  misdemeanor.  BM,  that 
the  words  "benevolent"  and  '•religious"  quali- 
fied the  words  ••society  or  congregation/*  as  well 
as  the  word  ••institution,"  so  that  societies  or 
congregations  which  were  neither  benevolent  nor 
religious  were  not  within  the  section. 

2.  An  association  formed  to  extend  aid  to 
sick  members,  and  to  defray  burial  expenses 
of  their  dead,  from  funds  accumulated  from  in- 
itiation fees  and  monthly  dues,  is  not  a  benevo- 
lent or  religious  society  within  Code,  (  1017,  re- 
lating to  misdemeanors  of  treasurers  of.sudk 
societies. 

8.  Where  the  treasurer  of  an  association  ren- 
dered a  statement  in  writing  of  his  receipU 
and  payments  as  treasurer,  including  a  list  of 
items  of  debits  and  credits,  with  their  respective 
dates,  etc.,  which  was  acceptable  to  the  associa- 
tion's officers,  he  thereby  complied  with  Code, 
I  1017,  requiring  a  treasurer  of  a  benevolent  or 
religious  institution  to  ••account"  for  moneys  be- 
longing to  the  association,  though  he  failed  to 
pay  over  the  balance  in  his  hands  on  demands 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;  Geo.  H.  Brown«  Judge. 

C.  F.  Dunn  was  convicted  of  unlawfully 
failing  to  account  for  money  belonging  to 
an  alleged  benevolent  religions  association, 
and  he  appeals.    Reversed. 

N.  J.  Rouse,  Loftln  A  Varser,  and  W.  D. 
Pollock,  for  appellant.  Land  &  Oowper,  with 
the  Attorney  General,  for  the  State,    v 

WALKER,  J.  The  defendant  was  indict* 
ed  under  section  1017  of  the  Code^  in  one 
count  for  unlawfully  lending,  and  In  the  oth- 
er for  unlawfully  failing  to  account  for,  num- 
ey  belonging  to  the  Love  &  Union  Society, 
an  nnlncorporated  body  or  assodatioQ  of  in- 
dividuals. The  members  paid  an  initiatioa 
fee  and  monthly  dues,  and  in  this  way  the 
necessary  funds  were  raised  fcMr  the  uses  of 
the  society,  which  was  formed  ••for  extend- 
ing aid  to  sick  members  and  their  families 
and  to  defray  the  expenses  of  burying  their 
dead."  The  defendant  was  a  memb^  of  the 
society,  and  was  elected  treasurer.  In  bis 
official  capacity  he  rec^ved  the  funds  of  the 
society,  and,  when  demand  was  made  by  tiio 
proper  authority  upon  him  to  account  and 
pay  over  the  money  to  his  successor,  he  re- 
fused to  pay  the  money,  though  he  presented 
a  statement  of  the  amount  in  his  hands;  and 
this  appears  to  have  been  correct,  and  to  have 
been  satisfactory  to  the  trustees.  We  deem 
it  necessary  to  consider  only  one  or  two  of 
the  questions  involved  in  the  case,  In  order 
to  dispose  of  this  appeal. 

llie  defendant's  counsel  requested  the  court 
to  charge  the  Jury  that  the  Love  &  Union 


Society  is  not  such  a  benevolent  institution 
or  organization  as  is  described  in  section 
1017  of  the  Code,  and  that  they  should  there- 
fore acquit  the  defendant  The  court  refus- 
ed to  give  tills  instruction,  but  charged  the 
Jury  that,  if  they  believed  the  testimony  be- 
yond a  reasonable  doubt,  it  is  established  that 
the  Love  &  Union  Society  is  a  society  or  con- 
gregation, within  the  meaning  of  that  section 
of  the  Code;  that  the  words  ••benevolent" 
and  ••religious"  are  adjecttves  qualifying  the 
word  •Institution,"  but  not  the  words  "so- 
ciety or  congregation."  The  court  further 
charged  that,  If  the  Jury  believed  the  testi- 
mony beyond  a  reasonable  doubt,  the  de- 
fendant, as  treasurer  of  the  society,  had 
failed  to  account  for  and  pay  over  the  said 
money  to  the  proper  officers,  and  therefore 
that  be  veas  guilty  under  the  second  count 
The  defendant  excepted  to  the  refusal  to  give 
the  instruction,  and  also  to  the  charge.  The 
Jury  convicted  the  defendant  and  ftom  the 
Judgment  upon  the  verdict  he  appealed* 

In  this  construction  of  the  statute  we  can- 
not concur.  The  society  was  organised  for 
the  mutual  benefit  and  advantage  of  its  mem- 
bers, and  was  not  ••benevolent,"  within  the 
ordinary  meaning  and  acceptation  of  that 
word.  Webster  defines  "benevolent"  to  mean 
"having  a  disposition  to  do  good;  possess- 
ing or  manifesting  love  to  mankind,  and  a 
desire  to  promote  their  prosperity  and  hap- 
piness; disposed  to  giye  to  good  objects; 
kind;  diarltable.**  Substantially  the  same 
definition  Is  given  in  the  other  standard  dic- 
tionaries. Black,  in  his  Law  Dictionary,  de- 
fines ••benevolence"  as  the  doing  a  kind  or 
helpful  action  towards  another,  under  no  ob- 
ligation except  an  ethical  one.  He  says  it 
will  include  all  gifts  prompted  by  good  vdll 
or  kind  feeling  towards  the  recipient  wheth- 
er an  object  of  charity  or  not  A  benevolent 
society,  of  course,  is  one  organised  for  benev- 
olent purposes.  He  defines  a  benefit  society 
as  one  which  receives  periodical  payments 
from  its  members,  and  holds  them  as  a  fond 
to  be  loaned  or  given  to  those  of  the  mem- 
bers needing  pecuniary  relief.  ••The  essui- 
tial  difference  between  a  benevolent  associa- 
tion and  a  beneficial  society,  in  the  strict  use 
of  those  terms,  is  that  the  former  has  for  its 
object  the  conferring  of  ben^ts  vrlthout  re- 
quiring an  equivalent  from  the  one  benefited, 
and  in  that  sense  it  may  be  a  charity."  3  Am. 
&  Eng.  Enc.  (2d  S)d.)  p.  1048.  In  the  case 
of  State  ex  rel.  Attorney  General  v.  Critchett; 
87  Minn.  18,  82  N.  W.  787,  an  association  was 
organized  as  a  ••benevolent"  one,  under  a  spe- 
cial statute,  for  the  purpose  of  endowing 
the  wife  of  each  member,  on  his  marriage, 
with  a  sum  equal  to  as  many  dollars  as  there 
were  members.  The  court,  in  passing  upon 
the  validity  of  its  incorporation,  said,  ••It  is 
clear  from  the  plan  of  the  association  that  it 
was  not  Intended  to  bestow  any  benefit  or 
help,  without  what  veas  thought  to  be  an 
equivalent;"  and  the  court  therefore  hfAd  that 
it  could  not  be  a  ••benevolent  sodety,"  within 
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the  ordinary  or  legal  meaning  of  those  words. 
And  80,  In  another  case,  In  which  the  associa- 
tion was  In  all  essential  respects  like  the  one 
described  In  this  case,  the  same  court  said 
that  ''the  undertaking  is  not  in  any  sense 
beneTolent,  but  is  for  a  quid  pro  quo.  It  is 
paid  for.  It  is  no  more  a  benevolent  society 
than  any  mutual  insurance  company  or  oth- 
er mutual  company,  or  any  partnership  of 
which  one  member  undertakes  to  do  some- 
thing for  the  pecuniary  advantage  of  another 
member,  in  consideration  of  the  undertaking 
of  the  latter  to  do  a  like  thing  for  him.'* 
Foster  v.  Moulton,  85  Minn.  468,  29  N.  W. 
155;  Beam,  Benev.  Soc  §  44.  The  law  upon 
the  subject  is  clearly  stated  in  Gorman  y. 
Bussell,  14  Gal.  531.  In  that  case  It  appear- 
ed that  certain  per8<ms  of  a  particular  avo- 
cation associated  and  agreed  that  each  should 
contribute  a  certain  fixed  sum  to  the  com* 
mon  treasury,  which  sum,  consisting  of  ini- 
tiation fees  and  dues,  was  to  be  applied,  In 
certain  events,  as  In  sickness,  etc.,  to  the  re- 
lief of  the  necessities  or  wants  of  the  individ- 
ual members,  or  of  their  families.  The  court 
held  that  it  was  not  a  benevolent  society,  or 
a  charity,  any  more  than  an  assurance  or  ben- 
efit society  is  a  charity,  and  that  it  was  sim- 
ply a  fair  and  reciprocal  contract  among 
the  members  to  pay  certain  amounts,  under 
certain  contingencies,  to  each  other,  out  of  a 
common  fund.  It  Is  perfectly  clear  in  our 
case  that  the  members  of  the  society  united 
for  the  purpose  of  mutual  benefit  and  ad- 
vantage, and  not  merely  from  motives  of 
charity,  or  with  the  desire  or  the  design 
merely  of  doing  good  to  others,  which  would 
seem  to  be  the  very  essence  of  benevolence. 
The  object  of  their  organisation  was  a  most 
commendable  one,  but,  though  It  was  lauda- 
ble in  its  purpose,  it  was  not  for  that  reason 
benevolent  The  statute  (Code,  (  1017),  be- 
ing a  penal  one,  must  be  construed  strictly. 
We  are  of  the  opinion,  therefore,  that  the 
court  erred  in  refusing  to  give  the  instruction 
prayed  for  by  the  defendant,  and  in  the  in- 
struction given  to  the  Jury,  to  the  effect  that 
the  Love  &  Union  Society  was  a  benevolent 
society,  within  the  meaning  of  section  1017 
of  the  Ck)de. 

We  think  there  was  also  error  in  the  In- 
struction that  the  adjectives  •'benevolent^ 
and  "religious*'  do  not  qualify  the  words  "so- 
ciety or  congregation."  The  general  arrange- 
ment of  the  section  and  of  those  particular 
words  with  respect  to  each  other,  and  the 
punctuation,  clearly  indicate  that  the  purpose 
was  to  protect  only  benevolent  or  religious 
institutions  and  benevolent  or  religious  so- 
cieties or  congregations,  and  it  was  not  in- 
tended that  the  section  should  apply  to  any 
society,  regardless  of  its  being  either  of  a 
benevolent  or  religious  character.  We  ob- 
serve that  the  word  "congregation**  is  used  in 
the  Indictment  In  describing  the  society.  The 
evidence  does  not  disclose  why  this  word 
was  so  used.  It  may  be  that  it  is  a  religious 
society  or  congregation,  in  fact,  though  the 


proof  does  not  show  it  to  be  such.  If  It  Is, 
then,  of  course^  the  case  would  come  within 
the  provisions  of  that  section  of  the  Code; 
but  it  may  be  necessary  in  that  event  to 
send  another  bill,  so  that  the  allegations  can 
be  made  to  correspond  with  the  facts  as  they 
will  be  shown  at  the  next  trial. 

If  the  defendant  is  not  indictable  under 
section  1017,  it  may  be  that  he  is  amenable 
to  the  law  under  section  1014.  We  do  not 
think  that  the  words  '*fail  to  account,"  as 
used  in  section  1017,  refer  to  any  failure  to 
pay  upon  demand  what  is  in  the  hands  of 
the  fiduciary,  but  only  require  that  he  shall 
render  an  account  or  statement  of  the  funds, 
and,  too,  an  itemized  account,  if  required, 
in  order  that  it  may  be  known  what  disposi- 
tion he  has  made  of  the  funds  intrusted  to 
him.  An  account  is  defined  to  be  "a  state- 
ment In  writing  of  debts  and  credits,  or  of 
receipts  and  payments;  a  Ust  of  items  of 
debts  and  credits,  with  their  respective 
dates."  Black's  Dictionary,  p.  17.  In  our 
statutes  the  word  is  used  in  this  sense,  and 
when  not  only  an  account,  but  payment  or 
settlement,  is  intended,  additional  words  are 
used  to  express  that  idea.  Code,  §{  1016, 
1017,  1018,  724,  764,  1399  to  1402,  1837,  1865, 
1868.  In  this  case  the  defendant  seems  to 
have  rendered  what  was  accepted  by  the 
prosecutors  as  a  satisfactory  account,  but 
the  court  charged  that,  if  he  failed  to  pay 
on  demand,  he  had  not  complied  witii  the 
requirement  of  the  law.  We  do  not  think 
this  is  sa  A  failure  to  pay  or  settle  on  de- 
mand would  be  an  unlawful  conversion,  and. 
If  done  with  a  dishonest,  corrupt,  or  fteud- 
ulent  intent,  would  be  embezzlement  which 
particular  offense  is  indictable  and  punisha- 
ble under  section  1014.  It  is  for  this  reason 
that  we  have  suggested  that  the  defendant 
may  be  indlctaUe  under  the  latt^  section. 
If  so,  there  must  be  a  separate  bill,  as  counts 
und«r  each  of  the  sections  1014  and  1017 
cannot  be  united  in  the  same  bUl.  State  t. 
Watts,  82  N.  C.  656.  The  fact  that  the  de- 
fendant is  a  member  of  the  society  may 
seem  to  iMresent  an  obstacle  in  the  way  of  his 
successful  prosecution  under  section  1014, 
but  It  seems  to  be  settled  by  the  author- 
ities that  where  a  member  of  an  unincorpo- 
rated society  receives  money  of  the  society, 
not  in  his  capacity  merely  as  a  member,  bnt 
in  trust  or  as  a  fiduciary,  he  will  be  crim- 
inally liable  for  any  embezzlement  of  the 
money  so  held  by  him.  Having  acquired  tt 
by  virtue  of  the  confidence  reposed  in  him, 
any  fraudulent  conversion  of  it  is  indlctalde, 
although,  as  a  member  of  the  society,  he  may 
be  one  of  the  Joint  owners  of  the  money,  and 
his  conversion  of  it  therefore  would  not,  at 
common  law,  have  been  criminal.  McLAln, 
Crim.  Law,  §  631;  Beg.  v.  Woolley,  4  C5ox. 
0.  U  a  261,  255;  Beg.  ▼.  TurbervUle.  Id.  13; 
Bex  T.  Hall,  2  Bug.  Cr.  Cases  (1  Moody)  474; 
Beg.  T.  Proud,  U  &  O.  Or.  Cases  07;  Be^ 
V.  Murphy,  4  Ck>x,  Gr.  U  Cases,  101.  In  Reg. 
T.  Woolley,  4  Cox,  C.  L.  C.  251,  the  defend- 
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ant  was  Indicted  tat  embesEling  funds,  tbe 
property  of  B.  M.  B.  and  others*  his  part- 
ners (members  of  Friendly  Society),  and 
pleaded  that  he  oonld  not  be  conyicted,  be- 
cause he  was  a  member  of  the  society.  The 
court  said:  "Eyen  assuming  that  the  pris- 
oner, being  himself  one  of  the  members,  was 
Included  in  the  words  'others,'  that  point 
was  taken  in  a  case  before  Mr.  Justice  Brie 
at  Uie  last  Monmouth  asalases  [Reg.  y.  Torber- 
yille,  supra],  and  that  learned  Judge  ruled 
that  he  should  consider  the  prisoner  in- 
cluded or  excluded  in  the  word  'others'  as 
the  Justice  of  the  case  might  require."  The 
same  principle  is  laid  down  in  Laycock  y. 
State,  136  Ind.  217,  86  N.  B.  187,  in  which 
the  court  says:  "The  fund  in  question  was 
set  apart  and  deyoted  to  charitable  and  be- 
nevolenl:  purposes.  The  appellant  was  made 
the  trusted  agent  of  the  association,  charged 
with  the  duty  of  preserying  its  funds  for  the 
use  of  the  needy  and  distressed  brothers  of 
the  order;  and  an  answer  by  him  to  a  charge 
of  fraudulent  conyersion  that  he  had  an 
equal  interest  with  the  others  therein,  and 
no  one  had  a  right  to  complain  because  there 
was  no  principal  entitled  to  its  recoyery, 
does  not  find  support  under  existing  statutes. 
This  monejr  hayhig  been  dedicated  to  the 
wants  of  t^e  sick  and  helpless,  the  trustee 
had  no  right  to  profane  or  yiolate  a  sacred 
trust  in  the  manner  charged,  and  for  such 
he  is  answerable.  The  act  of  embezzlement 
may  be  perpetrated  as  well  against  the  prop- 
erty of  an  association  as  of  a^  corporation." 
We  see,  therefore,  that  the  technical  rule  of 
the  common  iaw  that  in  general  a  party  hay- 
ing a  right  of  property  in  goods,  and  also  a 
right  to  the  possession,  cannot  be  guilty  of 
larceny,  and  consequently  that  tenants  in 
common,  Joint  tenants,  and  partners  cannot 
be  guilty  of  stealing  their  own  property 
(Roecoe,  Cr.  Ey.  p.  626),  seems  not  to  apply 
to  a  case  of  embezzlement  by  one  who  has 
receiyed  the  property  in  trust  and  confidence 
to  apply  it  to  certain  specific  uses.  We  mere- 
ly call  attention  to  this  principle  for  the  pur- 
pose of  showing  the  difference  between  sec- 
tion 1014  and  section  1017  of  the  Code;  the 
latter  referring  only  to  the  unlawful  lending 
of  money,  or  failing  to  "account"  for  the 
same,  when  receiyed 'in  trust  for  a  beneyo- 
lent  or  religious  institution,  society,  or  con- 
gregation, and  the  former  to  the  fraudulent 
conyersion  of  the  same  (eyidenced  by  the 
failure  to  pay  oyer  on  demand)  when  receiy- 
ed in  trust  for  any  corporation,  person— mr 
persons,  by  Code,  S  8765  (1)— or  copartner- 
ship. 

Whether  the  prosecution  can  be  success- 
fully maintained  under  the  present  indict- 
•meht,  and  whether  it  is  adylsable  to  send  a 
bill  under  section  1014,  are  matters  which  we 
leaye  entirely  to  the  consideration  of  the 
learned  and  able  solicitor  who  prosecutes  in 
behalf  of  the  state  in  the  district  from  which 
the  case  has  come  to  this  court  We  only 
decide  now  that  there  was  error  in  the  rulings 


of  the  court,  as  aboye  indicated,  and,  be- 
cause of  thenip  there  must  be  another  trial. 
New  trial. 
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TBSTAMENTART  TRUST  —  ADMINISTRATION  — 
SUBSTITUTION  OP  TRUSTEES— FINAUTT  OP 
DEJCREO-ACCOUNTING— INTEREST  ON  TRUST 
FUND. 

1.  A  testamentary  trustee  was  to  receive  the 
rents,  profits,  and  interest  thereof,  and  to  pay 
such  part  thereof  to  testator's  son  and  his  chil- 
dren as  the  trustee  might  think  proper  during 
the  son's  life,  and  after  his  death  to  hold  the 
same  for  the  use  of  such  children  as  the  son 
might  haye^  etc.  In  an  action  by  the  cestuis 
que  trust  a  third  party  was  substituted  as 
trustee,  the  decree  vesting  in  him  the  title  to 
the  property  in  as  full  a  manner  as  the  same 
was  vested  in  his  predecessor  hj  the  will,  and 
he  was  thereby  directed  and  empowered  to  lend 
the  money  which  should  come  into  his  hands, 
and  to  pay  the  interest,  with  the  rents,  to  the  . 
testators  son  during  his  life.  Heldj  that  this 
fl^ve  him  no  right  to  encroach  on  the  principal 

2.  The  judgment  was  final,  and  did  not  keep 
the  action  open  for  further  ex  parte  orders  as 
to  the  administration  of  the  trust,  made  with- 
out notice  to  the  cestuis  que  trust. 

3.  A  trustee  who  was  required  by  the  terms 
of  a  testamentary  trust,  and  the  decree  by 
which  he  was  appointed  in  place  of  the  original 
trustee,  to  pay  the  trust  money  and  property  to 
remaindermen  on  the  death  of  the  life  tenant, 
was  properly  required  to  pay  interest  from  the 
letter's  death  on  whateyer  sums  he  had  in  his 
hands,  it  not  appearing  that  he  was  unable  to 
lend  ttke  money  at  interest,  or  that  he  kept  it 
separate  or  apart  ftom  his  own  funds. 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty; Peebles,  Judge. 

Action  by  B.  W.  Isler  against  O.  Brock  and 
others.  From  a  Judgment  In  fayor  of  de- 
fendants, plaintiff  appeals.    Affirmed. 


Battle  &  Mordecai,   for  appellant 
yens,  Beasley  &  Weeks,  for  appellees. 


8te- 


MONTGOMBBY,  J.  This  action  was 
brought  by  the  plaintiff  for  an  account  and 
settlement  between  himself  as  trustee  and 
the  defendants,  cestuis  que  trust,  for  a  di- 
yislon  of  the  personal  property  and  proceeds 
of  sale  of  real  property  belonging  to  the  ces- 
tuis que  trust,  and  for  a  sale  of  certain  land 
also  belonging  to  them.  At  September  term, 
1805,  of  Wayne  superior  court,  in  a  regular- 
ly constituted  action,  wherein  Eyerett  Joyn- 
er,  Jr.,  and  the  defendants  in  this  action 
were  plaintiffs,  and  A«  U.  Komegay,  execu- 
tor of  W.  P.  Komegay,  and  others,  were  de- 
fendants, the  plaintiff  was  substituted  as 
trustee  in  place  of  James  F.  Komegay,  the 
latter  haying  been  appointed  trustee  under 
the  will  of  Eyerett  Joyner,  deceased.  Under 
that  decree,  the  plaintiff  receiyed  from 
James  F.  Komegay,  former  trustee,  the  sum 
of  $3,960.  At  Noyember  t^rm,  1001,  of  said 
court.  It  appeared  in  the  present  action  that 
a  long  and  complicated  account  would  haye 
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to  be  taken,  and  It  was  by  consent  of  the 
parties  ordered  that  F.  R.  Ck)oper  be  ap- 
pointed referee  to  find  the  facts  and  make 
his  conclusions  of  law  under  the  Code,  and 
the  plaintiff  was  directed  to  proceed  with 
the  sale  of  the  land  described  in  the  com- 
plaint The  referee  heard  the  matters  in 
dispute,  and  made  a  report  of  his  findings  of 
fact  and  conclusions  of  law  to  the  Septem- 
ber term,  1903,  of  the  superior  court  Ex- 
ceptions were  filed  by  both  parties  to  the  re- 
port of  the  referee.  A  Judgment  waa  ren- 
dered at  September  term,  1903,  from  which 
the  plalntlfl  appealed. 

The  principal  contention  on  the  part  of  the 
plaintiff  is  that  he  should  have  been  allowed 
certain  credits,  which  were  admittedly  ^i- 
croachments  on  the  trust  fund,  on  the 
grounds,  first,  that  the  terms  of  the  decree 
of  the  court  under  which  he  was  made  trus- 
tee gave  him  the  right  to  encroach  upon  the 
principal  fund,  and,  second,  because  he  was 
■  empowered  specially  by  the  superior  court 
of  Wayne  county  at  various  teims  to  expend 
part  of  the  principal  fund.  In  the  third  item 
of  the  will  of  Everett  Joyner,  the  testator 
said:  "I  give,  devise  and  bequeath  all  the 
balance  of  my  estate,  real,  personal,  mixed, 
or  in  action,  to  my  friend  James  F.  Kome- 
gay,  in  trust  to  receive  the  rents,  profits  and 
interest  thereof,  and  to  pay  In  his  discretion 
such  parts  thereof  to  my  son  Everett  and  his 
children,  as  he  may  think  proper  during  the 
life  of  said  Everett,  and  after  the  death  of 
said  Everett  to  hold  the  same  for  the  use  of 
such  children  as  said  Everett  may  have^  and 
to  the  issue  of  such  as  may  be  dead,  such  is^ 
sue  to  represent  the  parent  and  to  take  such 
share  as  the  parent  would  if  living."  Kor- 
negay,  as  we  have  seen,  acted  for  a  while 
as  trustee,  but  afterwards,  as  we  have  seen, 
the  plaintiff  was  substituted  in  his  place  as 
trustee,  and.  In  the  decree  of  the  court  in 
which  the  substitution  was  made,  the  nature 
of  the  trust  under  the  will  of  Everett  Joyner 
was  set  forth.  In  that  judgment  the  court 
said:  ''It  is  further  adjudged  that  S.  W. 
Isler  be  and  is  hereby  appointed  trustee  in 
place  of  James  F.  Komegay  and  W.  F.  Kor- 
negay,  under  the  will  of  Everett  Joyner,  Sr., 
and  that  the  title  to  said  land  and  money  is 
hereby  vested  in  said  8.  W.  Isler  in  as  full 
and  ample  a  manner  as  the  same  was  vested 
In  James  F.  Komegay  by  said  will,  and  he  is 
hereby  directed  and  empowered  to  lend  the 
money  which  shall  come  into  his  hands  upon 
first  mortgage  security  upon  land  as  he  shall 
have  opportunity,  and  to  pay  such  Interest 
as  he  may  obtain  upon  the  same,  together 
with  the  rents  from  said  real  estate,  to  the 
plaintiff,  Everett  Joyner,  Jr.,  son  of  said  B}v- 
erett,  Sr.,  during  his  life,  and  after  the  death 
of  the  said  Everett,  Jr.,  to  hold  the  balance 
in  trust  for  such  child  or  children  as  said 
Everett,  Jr.,  may  leave,  and  to  the  issue  of 
such  as  may  be  dead,  such  issue  to  repre- 
sent the  parent,  and  to  take  such  share  as 
the  parent  would  If  living;  and  said  trustee 


is  authorized  to  deposit  any  funds  which 
may  come  into  his  hands  in  the  Bank  of 
Wayne  of  Goldsboro,  N.  C,  while  in  the 
judgment  of  said  trustee  the  said  bank  is  a 
safe  place  of  deposit,  until  such  time  as  he 
shall  be  able  to  lend  the  same  upon  satisfac- 
tory mortgage  security  as  herein  directed,  or 
until  the  court  shall  appoint  some  other  trus- 
tee." Oounsel  of  the  plalntUI  contend  that 
no  notice  to  the  defendi^nts  was  necessaiy, 
for  the  reason  that  the  judgment  of  Septem- 
ber term,  1885,  was  of  such  a  nature  as  to 
keep  the  action  open  for  further  orders  in 
reference  to  the  administration  of  the  trust 
That  is  a  mistaken  view  of  the  character  ol 
the  Judgment 

It  will  be  seen  firom  the  plain  languaffs  of 
the  Judgment  of  September  term,  18^  tiiat 
the  plaintiff  as  trustee  could  only  disburse  to 
the  cestuis  que  trust  the  interest  arising 
from  a  loan  of  the  money  on  hand  and  the 
rents  and  profits  of  the  real  estate.  It  is 
true  that  orders  were  made  in  the  superiw 
court  of  Wayne  county,  at  several  terms 
thereof,  either  authorizing  the  expenditure 
by  the  plaintiff  of  such  amounts  as  were  en- 
croachments upon  the  principal  fund,  or  ap- 
proving such  expenditures  after  they  had 
been  made.  Those  orders,  however,  were 
made  on  the  ex  parte  application  of  the 
plaintiff,  and  without  notice  to  the  defend- 
ants. It  was  not  interlocutory,  but  finat 
In  the  judgment  in  the  present  action  the 
plaintiff  was  held  liable  for  the  principal 
fund  which  he  received,  to  wit  $3,900,  and 
from  that  amount  he  was  allowed  to  deduct 
5  per  cent  commissions  for  his  services^ 
Upon  the  balance,  to  wit,  $3,762,  the  i^aln- 
tiff  was  charged  with  interest  from  June  14, 
1891,  the  date  of  the  death  of  the  life  tenant 
Everett  Joyner,  Jr.,  less  5  per  cent  commis- 
sions on  the  interest  up  to  the  date  of  the 
judgment  September  term,  1903.  Threv 
thousand  three  hundred  dollars  was  to  be 
credited  on  the  judgment  by  reason  of  that 
amount  having. been  paid  into  the  clerk's  of- 
fice by  the  plaintiff  on  September  14^  1903. 
The  judgment  further  provided  that  that 
amount-43,800--should  bear  Interest  from 
September  14,  1908. 

The  plaintiff  excepted  also  to  tliat  part  of 
the  judgment  on  the  ground  that  in  the  de- 
cree of  September,  1895,  in  which  he  was 
made  trustee,  he  was  held  liable  tof  only 
such  interest  as  he  might  obtain  or  that 
might  come  into  his  hands.  We  are  not  call- 
ed upon  to  decide  what  that  language  in  the 
decree  means.  But  under  the  will  of  Ever- 
ett Joyner,  deceased,  and  also  under  the  de- 
cree of  September,  1895,  the  money  and  th^ 
property  in  the  hands  of  the  trustee  were  to. 
be  paid  to  those  in  remainder  at  the  death 
of  the  life  tenant  and  it  was  certainly  prop- 
er that  in  the  judgment  it  should  be  required 
that  the  trustee  pay  interest  on  whatever 
sums  he  may  have  in  his  hands  from  the 
time  of  the  death  of  the  life  tenant  he  not 
having  shown  to  the  referee  or  to  the  court 
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that  be  was  not  able  to  lend  the  money  out 
at  interest,  or  that  he  kept  It  separate  and 
apnrt  from  his  own  funds.  The  Judgment 
em  braced  also  the  amount  for  which  the  real 
estate  had  been  sold  by  the  plalntUt,  and  the 
manner  of  distribution  of  the  money,  and  al- 
so of  the  proceeds  of  the  sale  of  the  land 
amongst  the  defendants,  to  which  there  was 
no  exception. 

After  a  careful  consideration  of  the  rec- 
ord, we  find  that  there  is  no  error  In  the 
Judgment,  and  the  same  is  affirmed. 


(134  N.  C.  4S2) 

HUMPHRBY-GIBSON   CO.   v.  BOBINSON 

etaL 
(Supreme  Court  of  North  Carolina.    March  22; 

1904.) 

RBBAI.  ESTATB  BROKSRS-COMMISSIONS-PBIU 
SON  BY  WHOM  PAID— CONCBALMBNT 
OP  PACTS  PROM  PRINCIPAI* 
LThe  owner  of  notes  employed  real  estate 
brokers  to  negotiate  an  exchange  of  them  fOr 
land.  They  found  a  landowner  who  authoris- 
ed them  to  sell  his  property  for  $10,155.  the 
landowner  to  pay  the  brokers  all  their  com* 
missions  and  compensation.  The  brokers  had 
no  authority  to  cfose  the  trade  for  either  par- 
ty, except  upon  terms  that  were  agreeable  to 
both,  and  their  agency  consisted  merely  in 
bringing  the  parties  together  to  make  such 
trade  as  was  acceptable  to  each.  An  agent 
of  the  owner  of  the  notes  agreed  to  pay  the 
landowner  $12,300,  the  notes,  with  accrued  in- 
terest, amounting  to  $18,440.  The  brokers 
were  to  pay  the  owner  of  the  notes  $1,140  in 
cash,  and  to  retain  for  themselves  the  differ- 
ence between  $10,155  and  $12,300.  The  own- 
er of  the  notes  was  not  informed  of  the  change 
in  the  terms,  and  did  not  consent  to  the  new 
contract.  Held^  that  the  brokers  could  not  re- 
cover commissions  from  her. 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty;   Peebles,  Judge. 

Action  by  B.  A.  Humphrey  and  W.  J.  Gib- 
son, partners  doing  business  under  the  firm 
name  of  the  Humphrey-Gibson  Company, 
against  M.  B.  Robinson  and  another.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

This  action  was  brought  by  the  plaintiffs, 
who  are  real  estate  brokers,  to  recover  dam- 
ages arising  out  of  an  alleged  breach  of  con- 
tract by  the  defendants.  The  complaint  la 
as  follows: 

"(1)  That  the  plaintiffs,  E.  A.  Humphrey 
and  W.  J.  Gibson,  constitute  a  partnership 
as  brokers,  middlemen,  and  agents  in  nego- 
tiating trades  for  the  sale,  exchange,  and 
purchase  of  real  estate  and  other  proper- 
ties, and  were  such  partners,  and  so  negotiat- 
ing, at  the  times  hereafter  mentioned. 

"(2)  That  during  the  early  part  of  1902  the 
defendant  Mary  0.  G.  Kirby  was  the  holder 
of  six  notes  of  the  Bast  Goldsboro  Land  &  In« 
vestment  Company  for  $2,000  each,  with  ac- 
crued interest 

"(3)  That  during  the  early  part  of  said 
year  of  1902  the  defendant  Mary  C.  G.  Kirby 
asked  the  plaintiffs  if  they  could  not  negotiate 
some  trade  for  her  by  which  she  could  re- 


duce said  notes  to  cash,  or  invest  said  notes 
in  real  estate  that  would  bring  her  in  a 
larger  income  monthly;  said  notes  running 
1,  2,  3,  4,  5,  and  6  years,  and  only  the  Interest 
on  each  note  payable  as  it  fell  due. 

"(4)  That,  in  compliance  with  such  request, 
the  plaintiffs  saw  J.  F.  Southerland,  the  own- 
er of  the  real  estate  hereinafter  described, 
and  told  him  of  the  desire  of  the  defendant 
Kirby  to  invest  her  notes  in  real  estate,  and 
thereupon  said  Southerland  authorized  the 
plaintiffs  to  sell  to  defendant  Kirby  the  fol- 
lowing described  property  [description  of 
land]  for  the  sum  of  $10,155  in  said  notes, 
including  interest,  clear  of  all  commissions, 
attorney's  fees,  and  expenses. 
"(5)  Tliat,  during  the  negotiation  as  afore- 
said, the  defendant  Kirby  knew  that  the 
plantiffs  were  representing  Southerland  in 
the  sale  of  his  said  real  estate,  and  Souther- 
land knew  that  the  plaintiffs  were  represent- 
ing ^aid  defendant  in  the  effort  to  invest  her 
said  notes,  and  it  was  understood  and  agreed 
with  the  said  defendant  that  the  plaintiffs 
were  to  look  to  Southerland  for  their  commis- 
sions and  compensation  for  negotiating  said 
transaction. 

**(S^  That  in  said  transaction  the  plaintiffs 
had  no  authority  to  dose  the  trade  for  either 
party,  except  upon  terms  that  were  agree- 
able to  said  parties,  which  had  to  be  made 
known  to  the  parties  respectively  tor  their 
approval,  and  their  agency  consisted  merely 
in  bringing  the  parties  together,  in  order  that 
they  might  consummate  such  trade  as  was 
acceptable  to  each  party  respectively. 

"(7)  That  the  defendant  M.  B.  Robinson 
acted  as  agent  of  the  defendant  Kirby  in 
said  negotiation,  and,  as  such  agent,  agreed 
with  the  plaintiffs  to  pay  Southerland  the 
sum  of  $12,300  for  the  above  described  real 
estate,  which  payment  was  to  be  made  by 
delivery  of  said  notes  to  Southerland,  with 
accrued  interest,  amounting  to  $13,440,  and 
the  plaintiffs  were  to  pay  to  the  defendant 
Kirby  $1,140  in  cash,  all  of  which  notes, 
with  the  exception  of  $10,155,  which  was  to 
be  paid  to  Southerland  as  the  purchase  price, 
were  to  belong  to  the  plaintiffs,  as  their  com- 
pensation for  negotiating  said  transaction,  in 
lieu  of  commissions. 

"(8)  That,  in  compliance  with  said  agree- 
ment, the  plaintiffs  had  executed  by  Souther- 
land and  wife,  and  duly  proved  and  acknowl- 
edged, with  the  privy  examination  of  Addle 
Southerland,  wife  of  J.  F.  Southerland,  prop- 
erly taken,  a  good  and  indefeasible  deed  in 
fee  simple,  with  covenants  of  warranty,  to 
said  land,  and  tendered  the  same  to  the  de- 
fendant, Kirby,  and  offered  to  pay  the  $1,140 
difference  in  value  between  the  notes  and  the 
purchase  price  of  said  land  to  said  Kirby, 
and  she,  through  her  agent,  Robinson,  refus- 
ed to  comply  with  said  contract  and  dellvei 
said  notes  and  accept  said  deed  and  money* 
and  repudiated  and  refused  to  carry  out  said 
contract  to  the  plaintiff's  damage  $2,045. 

«'(9)  That  said  Robinson  stated  to  the  plain- 
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tiffs  that  he  would  not  carry  out  said  con- 
tract, and  that  they  might  bring  a  suit,  and 
that  he  would  pay  any  damage  for  which  de- 
fendant Klrby  might  be  held  liable  for  the 
breach  of  said  contract  Wherefore  the  plain- 
tiffs demand  Judgment  for  |2,045,  and  costs," 
etc. 

The  defendants  In  their  answer  denied  the 
material  allegations  of  the  complaint,  and 
specially  denied  that  the  contract  for  the  pur- 
chase of  the  land  had  been  made. 

After  the  pleadings  were  read,  it  was  ad- 
mitted that  neither  of  the  defendants  signed 
any  writing  touching  the  purchase  of  the 
land  mentioned  In  the  pleadings,  and.  It  be- 
ing further  admitted  that  the  plaintiffs  did 
not  disclose  to  either  of  the  defendants  that 
Southerland  was  getting  only  $10,155  for  the 
land,  and  that  the  plaintiffs  were  to  get  the 
balance  of  the  purcnase  money,  to  wit,  $2,145, 
the  court  Intimated  that  It  would  charge  the 
Jury  that  under  such  circumstances  the  plain- 
tiffs could  not  recover  of  the  defendants. 
Thereupon  the  plaintiffs  submitted  to  a  non- 
suit, and  appealed. 

I.  P.  Dortch,  W.  O.  Munroe,  and  W.  O. 
Dortch,  for  appellants.  F.  A.  Daniels  and 
F.  A.  &  S.  A.  Woodard,  for  appellees. 

WALKER,  J.  (after  stating  the  case). 
The  court  below  was  right  In  the  opinion  it 
expressed  that  the  plaintiffs  cannot  recover 
in  this  action.  We  know  of  no  legal  or 
equitable  principle  upon  which  the  plaintiffs 
can  base  their  right  to  recover  damages  of 
the  defendants.  It  is  alleged  that  the  de- 
fendant Mrs.  Klrby  owned  certain  notes 
which  she  wished  to  Invest  In  real  estate,  or 
with  which  she  intended  to  purchase  real  es- 
'tate  as  an  Investment,  and  she  asked  the 
plaintiff  to  negotiate  with  some  one  in  her 
behalf  so  that  the  notes  could  be  thus  invest- 
ed. The  plaintiffs  thereupon  applied  to 
Southerland  for  the  purchase  of  the  land  de- 
scribed in  the  complaint,  and  he  authorized 
them  to  sell  the  land  to  Mrs.  Kirby  for  $10,- 
155  in  notes,  clear  of  all  commissions,  attor- 
ney's fees,  and  expenses.  The  plaintiffs  bad  uo 
authority  to  close  the  trade  for  either  party,  ex- 
cept upon  terms  agreeable  to  both;  their  agency 
consisting  merely  in  bringing  the  parties  to- 
gether, so  that  they  could  consummate  such 
a  trade  as  they  might  be  able  to  agree  upon. 

We  do  not  attach  any  importance  to  what 
Is  alleged  in  the  seventh  paragraph  of  the 
complaint,  as  we  think  Mrs.  Klrby  was  not 
in  any  way  bound,  under  the  circumstances 
of  the  case,  by  what  the  defendant  Robin- 
son did.  Southerland  had  agreed  to  sell  the 
land  to  Mrs.  Klrby  for  $10,155  clear  of  com- 
missions and  other  e3q;>enses,  and  Mr&  Klr- 
by was  entitled  to  have  the  land  at  this 
price.  Tt>  compel  her  to  comply  with  the 
terms  of  the  contract  alleged  to  have  been 
made  by  the  defendant  Robinson  for  her, 
but  without  her  knowledge  and  consent, 
would  be  virtually  to  make  her  pay  the 
plaintiffs'   commissions,    In   violation  of  the 


previous  express  understanding  and  agree- 
ment The  plaintiffs  were  representing  Mrs. 
Kirby,  even  if  the  defendant  Robinson  was 
also  acting  for  her,  and  they  knew  that 
Southerland  had  agreed  to  sell  at  the  price 
of  $10,155  clear  of  commissions  and  expenses. 
If  the  amount  had  been  increased  to  $12,300. 
in  order  that  the  obligation  to  pay  the  com- 
missions might  fall  on  Mrs.  Kirby,  or  if  any 
material  change  had  been  made  in  the  trans- 
action, she  was  clearly  entitled  to  a  full  dis- 
closure of  the  facts,  and  the  law  will  not 
hold  her  to  be  bound  by  a  contract  or  agree- 
ment, so  vitally  affecting  her  interests,  of 
which  she  had  no  notice  and  to  which  she 
did  not  assent  It  was  the  duty  of  the  plain- 
tiffs, as  her  agents,  to  communicate  to  their 
principal  all  the  facts  known  to  them  and 
which  were  material  to  the  transaction,  and 
they  will  not  be  permitted  to  benefit  either 
directly  or  indirectly,  by  any  dealing  con- 
ducted in  her  name  in  which  this  was  not 
done.  The  principal  reposes  trust  and  con- 
fidence in  the  agent  and  the  latter  owes  In 
return  the  duty  to  his  principal  of  being 
faithful  In  all  things,  and  he  must  at  all 
times  and  in  all  circumstances,  put  his  prin- 
cipal's advantage  above  his  own.  This  rela- 
tion involves  the  duty  of  carefully  guarding 
the  interests  of  the  principal,  and  reporting 
to  him  all  material  matters  which  may  come 
to  the  agent's  knowledge.  The  principle  is 
of  universal  application  that  an  agent  or 
trustee,  undertaking  a  special  business  for 
another,  cannot,  on  the  subject  of  that  trust 
act  for  his  benefit  to  the  injury  of  the  princi- 
pal. Dodd  V.  Wakeman,  26  N.  J.  Eq.  4SI. 
We  think  it  is  well  settled  that  a  broker  can- 
not recover  his  commissions,  nor  damages  in 
the  place  of  them,  if  he  has  failed  in  any 
respect  to  make  a  full  disclosure  of.  the  ma- 
terial tSLCtB  to  his  principal,  and  certainly 
not  if  the  latter  is  prejudiced  thereby. 
Lamb  v.  Baxter,  130  N.  C.  07,  40  S.  B.  860; 
Hafner  v.  Herron,  105  111.  242,  46  N.  E.  211; 
Young  V.  Hughes,  32  N.  J.  Eq.  372;  Wads- 
worth  T.  Adams,  138  U.  S.  380,  11  Sup.  Ct 
303,  84  L,  Ed.  &84;  Phinney  v.  Hall,  101 
Mich.  451,  59  N.  W.  814;  Halsey  v.  Montelro. 
92  Va.  581,  24  S.  El  258;  Jansen  v.  Williams. 
36  Neb.  860,  56  N.  W.  279.  20  L.  R.  A.  207; 
Humphrey  v.  E.  T.  Co.,  107  Mich.  163,  65 
N.  W.  18.  The  general  principle  established 
by  the  authorities  cited  is  clearly  applicable 
to  our  case,  and  requires' us  to  hold  that  the 
plaintiffs  are  not  entitled  to  recover,  for  the 
reason  that  the  defendant  Mrs.  Klrby  was 
not  informed  of  the  change  in  the  terms,  nor 
did  she  assent  in  contemplation  of  the  law 
or  in  fact,  to  the  alleged  contract  She  now 
declines  to  accede  to  the  alleged  stipulations 
which  the  parties  made  for  her  without  her 
knowledge,  and  it  is  clear,  if  what  was  done 
by  them  had  been  communicated  to  her  at 
the  time,  she  would  have  rejected  the  pro- 
posed terms  of  the  agreement  The  plain- 
tiffs had  been  authorized  by  Southerland. 
tlie  owner  of  the  land,  to  sell  it  to  Mrs.  Kir- 
by at  $10,500  net  to  him ;  that  is,  free  of  com- 
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missions  and  other  expenses,  as  above  stated  I 
A  new  arrangement  Is  attempted  to  be  made 
by  which  she  Is  required  to  pay  the  commis- 
sions— about  20  per  cent  of  the  original  pur- 
chase price.  An  agent  cannot  thus  Impose  an 
obligation  upon  his  principal  in  his  own  favor, 
unless  the  principal  is  first  made  fully  aware 
of  all  the  facts  and  circumstances,  and,  after 
consideration,  assents  thereto.  When  we  refer 
to  a  change  having  been  made  in  the  contract, 
or  In  the  terms  of  the  contract,  we  mean  to 
say  that  by  the  enhancement  of  the  price  to 
$12,300  Mrs.  ^Irby  would  virtually  be  requir- 
ed to  pay  the  commissions,  contrary  to  the 
spirit,  if  not  the  very  letter,  of  the  original 
agreement. 

The  defendants  also  contended  that,  as 
tbe  contract  between  Southerland  and  MrSb 
Kirby  had  not  been  reduced  to  writing,  the 
latter  could  not  be  held  liable  to  the  plain- 
tiffs In  damages  for  refusing  to  comply  with 
the  contract,  assuming  that  one  had  been 
made  between  the  parties.  This  presents  a 
very  Interesting  question,  and  one,  too,  not 
free  from  difficulty.  It  Is  not  necessary  that 
we  should  decide  It,  as  we  have  already  dis- 
posed of  the  appeal  upon  the  other  point 
presented.  We  will  add,  though,  that  it  was 
contemplated  by  the  parties  that  they  should 
agree  upon  the  terms  of  their  contract  be- 
fore any  commissions  should  be  due  to  the 
plaintlifs,  which  It  appears  that  they  have 
not  done,  and  It  was  not  the  fault  of  the  de- 
fendant Mrs.  Kirby  that  they  did  not  agree. 
There  may  have  been  some  misunderstand- 
ing between  the  parties,  but  even  In  that 
case  Mrs.  Kirby  would  not  be  liable  to  the 
plaintlfTs.  The  ruling  below  upon  the  alle- 
gations of  the  complaint  and  the  admissions 
was  right,  and  the  Judgment  of  nonsuit  must 
stand.    No  error. 

(134  N.  C.  410) 

LEE  et  aL  v.  BAIRD  et  al. 

(Supreme  Court  of  North  Carolina.    March  2% 

1904.) 

WILLS-CONSTRUCTION—APPEAL— BVIDBNCB 
—FINDINGS. 

1.  In  a  suit  to  construe  a  will,  objection  was 
made  to  the  testimony  contained  in  a  certain 
deposition  as  incompetent,  but  it  did  not  ap- 
pear that  any  ruling  was  made,  and  in  the 
case  on  appeal  there  was  a  statement  that,  it 
having  been  agreed  that  the  judge  should  find 
the  facts,  he  found  the  facts  as  stated  in  the 
deposition,  and  adopted  it  as  his  finding  in  so 
far  as  the  construction  of  the  will  was  con- 
cerned. No  issue  as  to  the  facts  found  b/ 
the  court  was  made  on  appeal.  Held,  that  it 
was  proper  for  the  court  on  appeal  to  consid* 
er  the  evidence  contained  in  the  deposition,  for 
the  purpose  of  construing  the  will. 

2.  On  appeal  in  a  suit  for  the  construction 
of  a  will,  an  objection  that  the  appeal  was 
premature,  in  that  there  should  have  been  a 
reference  for  an  account  of  advancements  be- 
fore construing  the  will,  was  untenable,  where 
no  motion  for  such  a  reference  was  made. 

3.  In  a  suit  for  the  construction  of  a  will, 
the  refusal  to  order  a  reference  for  an  account 
of  advaucements  before  construing  the  will 
could  be  appealed  from. 

4.  Where,  in  a  suit  for  the  construction  of 
a  will,  the  court  found  certain  facts  for  the 
purpose  of  construing  the  will,  and  ordered  a 
reference  for  an  account  of  advancements,  the 


refercft  was  not  bound,  in  taking  the  account, 
to  follow  the  findings  Of  fact. 

Application  for  rehearing.    Denied. 
For  former  opinion,  see  44  S.  B.  606. 

CONNOR,  J.  We  have  given  to  the  peti- 
tion to  rehear  this  case  a  careful  considera- 
tion. We  have  not  "glanced  over,"  but  care- 
fully read,  the  well-prepared  and  well-con- 
sidered briefs  of  the  learned  counsel  for  the 
petitioners,  and  the  authorities  cited.  As  we 
stated  in  our  former  opinion  (44  S.  B.  605), 
the  construction  of  the  will  presents  serious 
and  difficult  questions,  to  which  we  then  gave 
our  best  consideration  and  Investigation.  To 
the  suggestion  that  "there  Is  not  the  least 
ambiguity  upon  the  face  of  Mrs.  Balrd's  will, 
nor  any  ambiguity  arising  out  of  extrinsic 
facts  which  call  for  explanation  by  parol 
evidence,"  it  would  seem  a  sufficient  answer 
that  counsel  of  great  learning  and  equal 
candor  have  at  every  stage  of  this  litigation 
contested  every  point,  and  advanced  argu- 
ments, to  sustain  their  contentions,  which 
were  entitled  to  and  which  have  received 
most  respectful  consideration.  We  are  met 
at  the  very  threshold  with  the  contention 
that,  in  disposing  of  the  Forest  Hill  property 
the  testatrix  used  the  word  "children"  when 
she  intended  to  Include  "grandchildren";  that 
she  not  only  meant  grandchildren,  but  that 
she  Intended  by  the  word  "children"  to  In- 
clude the  children  of  one  daughter  and  ex- 
clude her  other  grandchildren.  It  is  further 
contended  that  when  she  used  the  word 
"heirs"  in  the  fifth  Item  she  meant  "children." 

The  learned  counsel  for  the  plaintiffs.  In 
their  brief  upon  the  first  hearing,  say:  "But 
we  think  that  this  case  presents  an  Insfince 
where  the  court,  to  reconcile  an  apparent 
repugnancy,  will  give  the  words  'all  my  chil- 
dren' a  sense  beyond  their  natural  import, 
and,  construing  items  2,  4,  5,  and  7  together, 
will  hold  that  'grandchildren'  are  Included." 
With  the  greatest  possible  deference  to  the 
learned  counsel,  we  think  that  It  would  be 
difficult  to  find  a  will  of  the  same  length  In 
which  there  are  more  ambiguities  and  diffi- 
culties. Counsel,  in  vigorous  but  entirely  re- 
spectful language,  urged  that,  in  examining 
the  parol  evidence  sent  to  us  to  enable  us 
"to  place  ourselves  In  the  place  of  the  testa- 
trix at  the  time  of  making  her  will,"  we 
are  "indulging  in  forbidden  fruit"  The  rec- 
ord shows  that,  when  the  deposition  of  John 
R.  Baird  was  opened,  the  plaintiffs  filed  cer- 
tain objections  thereto,  for  that  the  certifi- 
cate was  irregular.  The  objections  were  over^ 
ruled  by  the  clerk,  and  his  ruling  upon  ap- 
peal was  affirmed  by  the  Judge.  It  is  stated 
that  no  objections  were  made  before  the  com- 
missioner to  tbe  competency  of  the  testi- 
mony, but  the  Judge  at  the  trial  permitted 
the  plaintiffs  to  file  objections,  which  were 
objected  to  by  the  defendants  as  not  being 
made  in  apt  time.  The  record  does  not  show 
any  ruling  of  his  honor  upon  these  objections, 
but  the  case  on  appeal  has  this  statement: 
"It  having  been  agreed  by  counsel  for  the 
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plaintiffs  and  defendants  that  tbe  Judge 
should  find  the  facts,  his  honor  announced 
that  he  found  the  facts  as  stated  in  the  fore- 
going deposition  of  John  R.  Baird,  and  adopt- 
ed it  as  his  findings  of  fact»  in  so  far  as  the 
construction  of  the  will  was  concerned,  and 
no  further."  There  was  no  suggestion  that 
we  were  to  disregard  the  deposition.  We 
considered  it  for  the  same  purpose  and  to 
the  same  extent  as  did  his  honor.  It  did 
not  occur  to  us  that  the  estimate  of  values 
or  other  statements  were  conclusive  upon  the 
parties  upon  taking  the  account  before  the 
referee,  but  that,  for  the  purpose  of  constru- 
ing the  will,  the  facts  therein  stated  were 
taken  as  true. 

In  the  appellants'  brief  on  the  first  hearing 
we  found  "a  brief  statement  of  the  case," 
in  accordance  with  rule  84  (39  S.  EL  ix), 
which  was  followed  by  these  words:  "All  the 
foregoing  facts  are  found  by  the  Judge  who 
tried  this  case  In  the  superior  court  by  con- 
sent of  all  parties,  as  set  out  in  the  record.*' 
The  plaintiff's  brief  made  no  issue  with  the 
defendants  in  regard  to  the  facts,  but  ex- 
pressly stated,  on  the  first  page,  that  "the 
court  found  the  facts  to  be  as  stated  in  the 
deposition,  •  •  •  and  adopted  it  as  his 
findings  of  fact  in  so  far  as  the  construction 
of  the  icill  was  concerned  and  no  further,"* 
(Italics  in  the  brief.)  The  brief  states  that 
the  plaintiffs  objected  to  the  introduction  of 
the  deposition.  There  was  no  exception  to 
the  action  of  the  com*t  in  admitting  it  The 
only  further  reference  to  the  deposition  is 
(page  5):  "We  think  that  the  evidence  offered 
by  the  plaintiffs  to  aid  the  court  in  con- 
struing the  will  was  incompetent  and  unnec- 
essary; yet,  when  duly  considered,  it  confirms 
the  view  we  have  taken."  We  notice  at  length 
these  facts  because  of  the  language  con- 
tained in  the  petition  to  rehear  and  the  brief 
filed  regarding  the  action  of  this  court  in  con- 
sidering "extrinsic  facts."  We  can  decide  cas- 
es only  upon  the  record  sent  us,  with  the  aid 
of  briefs  and  arguments  of  learned  counsel. 
If  it  was  intended  to  insist  that  Mrs.  Baird's 
will  was  free  from  dlflaculty,  and  that  **there 
was  not  the  slightest  ambiguity  in  the  de- 
scription of  those  who  are  to  take  in  item 
7  of  the  will,"  it  was  not  so  suggested  in 
the  brief  or  argument  before  us  upon  the 
first  hearing. 

After  a  careful  re-examlnatlon  of  the 
grounds  upon  which  our  opinion  at  the  last 
term  was  based,  we  see  no  reason  for  chan- 
ging the  conclusion  to  which  we  then  came. 
We  fully  recognize  the  principle  of  law,  con- 
tended for  and  relied  on  by  the  plaintiffs, 
that  where  a  testator  directs  his  property, 
whether  real  or  personal,  to  be  equally  di- 
vided among  his  heirs,  the  division  must  be 
per  capita  and  not  per  stii-pes,  unless  there 
be  something  in  the  will  showing  a  contrary 
Intention.  For  the  reasons  given  in  the  for- 
mer opinion,  we  think  there  was  evidence  In 
the  will,  as  well  as  the  extrinsic  facts,  of  the 
intention  to  take  the  case  out  of  the  general 


mle^  and  this  upon  the  iwlnciple  stated  hj 
Lord  Langdale^  dted  In  Bivens  t.  Phlfer,  47 
N.  G.  436. 

The  plaintiffs  urge  that  the  appeal  was 
premature.  In  the  light  of  the  record  be- 
fore OS  in  respect  to  the  way  by  which  the 
case  was  tried  below,  we  cannot  concur  with 
the  plaintiffs  in  this  contention.  If  it  was 
desired  to  have  a  reference  before  the  will 
was  construed,  it  should  have  been  ao  in- 
sisted upon  before  his  honor,  and,  upon  the 
refusal  to  order  a  reference,  an  exception  not- 
ed or  probably  an  appeal  taken.  /  This  appeal 
being  by  the  defendants,  that  question  is  not 
presented  for  review,  but  the  plaintiffs  could 
have  brought  it  before  this  court,  by  excep- 
tion and  appeal,  upon  the  refusal  of  his  hon- 
or to  order  a  reference  before  construing  the 
will.  To  prevent  possible  misconception  we 
desire  to  say  that  we  concur  with  the  plain- 
tiffs' contention  that  his  honor's  findings  of 
fact  are  to  be  confined  strictly  to  the  con- 
struction of  the  will,  and  that  the  referee 
is  in  no  sense  bound  thereby  In  taking  the 
account  of  the  testator's  estate  as  ordered  by 
the  Judgment  below.  We  do  not  deem  it  nec- 
essary to  repeat  the  views  which  we  express- 
ed at  the  last  term,  or  the  authorities  upon 
which  they  were  based.  That  we  do  not 
do  so  should  not  be  construed  as  a  failure  on 
our  part  to  carefully  examine  and  consider 
the  arguments  and  briefs  of  the  learned  coun- 
sel for  the  petitioners. 

Let  the  petition  be  dismissed. 


(184  N.  a  C7> 

HUGHES  et  al.  v.  CJLABK  et  aL 

(Supreme  Court  of  North  Carolina.    March  22, 

1904.) 

STREET— DEDICATION— REVOCATION —ACCEPT- 
ANCE BY  TOWN— EFFECT. 

1.  Where  one  has  a  tract  of  land  platted  in- 
to lots  and  streets,  and  sells  lots  with  refer- 
ence thereto,  his  dedication  of  the  streets  is 
irrevocable,  so  that  he  cannot  thereafter  con- 
vey good  title  to  a  part  of  one  of  them. 

2.  Where  a  tract  outside  the  corporate  lim« 
its  of  a  town  was  platted  into  lots  and  streets, 
and  lots  sold  with  reference  thereto,  the  ac- 
ceptance or  nonacceptance  by  the  town,  on  ex- 
tension of  its  limits  so  as  to  include  the  tract, 
of  a  part  of  one  of  the  streets,  does  not  affect 
the  title  thereto,  but  only  affects  the  towD*i 
liability  to  keep  it  in  repair. 

Appeal  from  Superiw  Court,  Pitt  County; 
Moore,  Judge. 

Action  by  J.  B.  Hughes  and  others  against 
W.  T.  Clark  and  another.  From  a  judgment 
dismissing  the  action  as  of  nonsuit,  plaintiffs 
appeal.    Affirmed. 

Jarvis  &  Blow  and  F.  S.  Spruill,  for  appel- 
lant Connor  &  Connor  and  Fleming  & 
Moore,  for  appellees. 

MONTGOMERY,  J.  The  purpose  of  this 
action  is  to  compel  specific  performance  on 
the  part  of  the  defendant  of  a  contract  en- 
tered into  in  February,  1902,  for  the  sale  by 
the  plaintiffs  and  the  purchase  by  the  defend- 
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aot  of  a  parcel  or  lot  of  land  and  its  ImproTe- 
ments  situated. in  the  town  of  Qreenville 
rn  conformity  witb  tbe  written  agreement 
between  tlie  parties,  the  plaintiffs  executed 
in  dne  form  a  deed  to  the  prq[>ert7,  and  ten* 
dered  it  to  the  defendant,  who  declined  to  ac- 
cept it  and  pay  the  agreed  pttrchase  price  on 
the  ground  that  the  plaintiffs  had  no  good 
and  sufficient  title  to  that  part  of  the  lot  of 
land  described  in  the  deed,  upon  which  was 
located  a  leaf  tobacco  factory  and  niachinery 
necessary  for  its  operation.  The  only  ques- 
tion in  the  case,  then,  is  this:  Did  the  plain- 
tiffs have^  at  the  time  they  tendered  the  deed 
to  the  defendant,  a  good  and  sufficient  title 
to  that  part  of  the  lot  on  which  was  situated 
the  factory  and  machinery  and  equipment? 
In  1882  the  Qreenville  Land  &  Improvement 
Ck)mpany,  being  the  owner  of  a  tract  of  land 
known  as  the  "Moore  Land,'*  lying  to  the 
southeast  of  GreenTille^  and  adjoining  the 
town,  had  the  same  laid  out  by  P.  Matthews, 
a  surveyor,  into  building  lots  and  streets; 
Matthews  at  the  same  time  furnishing  a  map 
on  which  the  streets  were  designated  by 
names  and  the  lots  by  numbers.  Numerous 
deeds,  in  each  of  which  one  or  more  of  the 
lots  was  embraced,  to  various  purchasers, 
were  executed  by  the  Greenville  Land  &  Im- 
provement Company,  its  successor,  the  Green- 
ville Lumber  Company,  and  Lovltt  Hlnes,  re- 
ceiver of  the  last-named  company,  and  duly 
registered  prior  to  the  sales  made  by  said 
Hines,  receiver,  of  lots  Nos.  21,  Z^  and  85; 
and  in  all  those  deeds  reference  was  made,  as 
to  the  description  of  the  properly  conveyed,  to 
the  names  of  streets  and  numbers  of  lots  as 
shown  on  the  map  of  Matthews.  The  haben- 
dum was  in  these  words:  "To  have  and  to 
hold  the  above-described  parcel  or  lot  of 
land,  together  with  the  rights  of  ingress  and 
egrefis  on  all  the  streets  leading  to  the  same, 
and  all  other  rights  and  privileges  thereto  be- 
longing.'* The  lots  Nos.  21  and  35,  with  sev- 
eral others,  were  conveyed  by  Hines,  recov- 
er, to  L.  O.  Arthur,  and  lot  No.  34  was  con- 
veyed by  Hines,  receiver,  to  Strause,  who  in 
turn  conveyed  it  to  Arthur.  In  the  deed  from 
Hlnes  to  Arthur  is  also  conveyed  all  the  right, 
title,  and  interest  which  the  Greenville  Lum- 
ber Company  might  have  in  and  to  any  or  all 
of  the  streets  included  in  the  lands  or  divid- 
ing the  lots  therein  conveyed.  Arthur  and 
wite,  in  1901,  conveyed  lots  Nos.  21,  84,  and 
85  to  the  plaintiffs,  together  with  a  strip  of 
land  10  feet  wide  and  running  along  the 
southern  side  of  the  above-mentioned  lots, 
the  said  10  feet  being  at  the  time  a  part  of 
Eleventh  street  on  the  map  of  Matthews. 
The  property  mentioned  and  described  in  the 
deed  which  the  plaintiffs  tendered  to  the  de- 
fendant embraced  lots  21,  34,  and  85,  and 
also  the  10-foot  strip  of  Eleventh  street,  upon 
a  part  of  which  the  plaintiffs  afterwards 
built  one  end  of  their  tobacco  factory.  Blev- 
enth  street,  at  the  time  of  tbe  Matthews  sur- 
rey, was  set  apart  and  staked  off  with  iron 
stakes^  but  that  part  of  the  street  which  was 


between  Clark  and  Pitt  streets,  upon  which 
lots  34  and  35  abutted,  was  not  actually  put 
in  a  condition  for  general  use  at  the  time  of 
the  sale  of  lots  34  and  85,  although  people 
could  and  did  pass  over  the  same. 

Did  Arthur's  deed  to  the  plaintiffs  have  the 
effect  of  vesting  the  title  to  the  10-foot  strip 
of  Eleventh  street  in  the  plaintiffs?  Or,  to 
state  the  question  in  another  form,  could 
Hines,  the  receiver  of  the  Greenville  Lumber 
Company,  by  his  deed  to  Arthur,  enable  Ar- 
thur or  his  grantees,  the  plaintiffs,  to  ob- 
struct Eleventh  street  by  building  on  a  part 
of  it  a  tobacco  factory,  as  against  purchasers 
of  lots  according  to  the  plan  of  the  Matthews 
survey?  The  decisions  of  this  court  are  to 
the  contrary.  In  Rives  v.  Dudley,  56  N.  C. 
126,  67  Am.  Dec.  231,  Judge  Pearson,  in  Il- 
lustrating the  question  decided  in  that  case, 
said  for  the  court:  "What  is  the  principle? 
It  is  this:  If  the  owner  does  an  act  whereby 
he  signifies  his  intention  to  appropriate  land 
to  tbe  use  of  the  public  as  a  highway  or 
street  or  square,  to  be  used  by  the  public  as 
a  pleasure  ground  or  the  like,  and  individ- 
uals, in  consequence  of  this  act,  purchase 
property  or  build  bouses  with  reference  to  its 
being  so  used  by  the  public,  and  become  in- 
terested to  have  it  so  continue,  he  is  preclud- 
ed from  resumlDg  his  private  rights  of  prop- 
erty over  the  land,  because  it  would  be  fraud- 
ulent in  him  to  do  so.  When  individuals 
have  become  interested  in  reference  to  the 
use  of  the  land  by  the  public,  the  dedication 
takes  effect  immediately."  And  again,  in 
Moose  V.  Carson,  104  N.  0.  431,  10  S.  B.  680, 
7  L.  a  A.  548,  17  Am.  St  Rep.  681,  the  court 
declared  it  to  be  a  well-settled  principle  that 
where  a  corporation  or  an  individual,  by  lay- 
ing off  streets,  has  induced  third  persons  to 
buy  lots  adjacent  to  them,  the  dedication  to 
the  public  use  of  the  streets  was  irrevocable, 
and  that  even  in  cases  where  they  have  not 
been  formally  accepted  by  the  authorities  of 
a  town  in  which  they  lie.  In  Conrad  v.  Land 
Co.,  126  N.  C.  776,  36  S.  B.  282,  the  court 
said:  "If  the  owner  of  land  lays  it  off  into 
squares,  lots,  and  streets  with  a  view  to 
forming  a  town  or  city  or  as  a  suburb  to  a 
town  or  city— certainly  if  he  causes  the  same 
[the  map]  to  be  registered  in  the  county 
where  the  land  is  situate^and  sells  any  part 
of  the  lots  and  squares,  and  in  the  deed  re- 
fers in  the  description  thereof  to  a  plat,  such 
reference  will  constitute  an  irrevocable  dedi- 
cation to  the  public  of  tbe  streets  marked  on 
the  plat  Meier  v.  Portland,  16  Or.  600  [19 
Pac.  610, 1  L.  It  A.  856].  We  think  the  same 
principle  would  apply  to  the  piece  of  land 
which  was  marked  on  a  plat  as  squares,  or 
courts,  or  parks,  and  that  streets  and  public 
grounds  designed  on  said  map  should  forever 
be  opened  to  the  purchaser  and  the  public." 
It  is  true  that  in  Moore  v.  Carson,  supra,  the 
defense  of  the  defendants  was  that  their  an- 
cestor had  bought  lots  abutting  the  particu- 
lar street  in  Taylorsville,  in  Alexander  coun- 
ty, and  which  street  the  commissioneni  had 
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afterwards  attempted  to  sell  and  conTey  to 
the  plaintiffs;  and  in  Conrad  t.  Land  Ga  the 
action  for  a  perpetual  Injunction  to  restrain 
the  defendant  from  selling  for  private  pur- 
poses a  part  of  Grace  court  was  brought  by 
persons  who  had  bought  lots  abutting  Fourth 
street  as  it  ran  alongside  the  court  Never- 
theless, in  the  last-mentioned  case  the  court 
held,  as  we  have  seen,  that  all  the  streets 
marked  on  the  plat  were  irrevocably  dedicat- 
ed to  the  public.  And  in  Collins  v.  Land  Co., 
128  N.  C.  563,  39  S.  E.  21,  83  Am.  St  Rep. 
720,  although  the  streets  which  the  defend- 
ants were  obstructing  and  closing  were  in  a 
remote  and  sparsely  settled  and  comparative- 
ly less  valuable  section  of  the  lands  which 
had  been  laid  off  into  streets  and  lots,  the 
court  held  that  the  scheme  of  sale  as  indi- 
cated by  the  map  was  a  unity,  and  that  there 
was  a  presumption  that  all  the  public  ways 
had  added  value  to  all  the  lots  embraced  in 
the  scheme.  In  that  case  the  court,  after 
having  referred  to  the  lack  of  uniformity  in 
the  decisions  of  the  courts  of  the  several  states 
upon  the  matter  under  consideration— some 
of  them  holding  that  the  purchaser  had  a 
right  of  way  over  all  the  streets  designated 
on  the  map,  and  that  each  and  all  of  them 
must  be  kept  open,  while  in  other  Jurisdic- 
tions it  was  held  that  a  purchaser  could  only 
require  the  public  way  adjoining  the  purchas- 
er's lot  to  the  highway  in  one  direction  and  to 
the  next  side  street  in  the  other— declared  that 
after  a  careful  consideration  it  would  not  al- 
ter the  decision  on  that  question  made  In 
Conrad  v.  Land  Company.  It  will  not  be 
superfluous  to  quote  from  the  last-mentioned 
case  what  was  said  there  on  this  point:  *The 
principle  of  law  involved  in  this  case  is,  we 
think,  the  same  as  that  in  Conrad  v.  Land 
Co.,  126  N.  O.  776  [36  a  a  282].  The  incon- 
venience and  loss  which  may  arise  here  from 
the  enforcement  of  that  principle  of  law  will 
be  greater  than  in  that  case,  but  that  argu- 
ment would  not  be  allowed  to  influence  us  in 
our  decision.  The  courts  of  the  states  in 
which  the  question  before  us  has  been  pre- 
sented and  decided  are  divided.  In  some  Ju- 
risdictions it  has  been  held  that,  where  lots 
have  been  sold  by  reference  to  a  plat  repre- 
senting a  large  tract  of  land  into  subdivisions 
of  streets  and  lots,  like  the  one  before  us, 
the  purchaser  of  a  lot  does  not  acquire  a 
right  of  way  over  every  street  laid  down  on 
the  plat  Pearson  v.  Allen,  151  Mass.  79  [23 
N.  E.  731,  21  Am.  St  Rep.  426].  In  other 
courts  it  is  held  that  a  map  or  plat  referred 
to  in  a  deed  becomes  a  part  of  the  deed  as  if 
written  therein,  and  that  therefore,  the  plan 
indicated  on  the  plat  is  to  be  regarded  as  a 
unity,  and  the  purchaser  of  a  lot  acquires  a 
right  to  have  all  and  each  of  the  ways  and 
streets  on  the  plat  or  map  kept  open.  This 
view  is  so  well  and  clearly  stated  in  Elliott 
on  Roads,  S  120,  that  we  quote  it:  'It  is  not 
only  those  who  buy  land  or  lots  abutting  on 
a  street  or  road  laid  out  on  a  map  or  plat  that 
have  a  right  to  insist  upon  the  Keening  of  a 


street  ac  road,  but  where  streets  and  roads 
are  maiiced  on  a  plat,  and  lots  are  bought  and 
sold  with  reference  to  the  general  plan  or 
scheme  disclosed  by  the  plat  or  map,  they  ac- 
quire a  right  to  all  the  public  ways  desig- 
nated thereon,  and  may  entarce  the  dedica- 
tion. The  plan  or  scheme  indicated  on  the 
plat  or  map  is  regarded  as  a  unity,  and  it  is 
presumed,  as  well  it  may  be,  that  all  the 
public  ways  add  value  to  all  the  lots  em- 
braced in'  the  general  plan  or  scheme.  Cer- 
tainly, as  evary  one  knows,  lots  with  omven- 
lent  cross-streets  are  of  more  value  than  those 
without  and  it  is  fair  to  presiime  that  ttie 
original  owner  would  not  have  donated  land 
to  public  ways  unless  it  gave  value  to  the 
lots.  So,  too,  it  is  Just  to  presume  that  the 
purchasers  paid  the  added  value,  and  the  do- 
nor ought  not  therefore,  to  be  permitted  to 
take  it  from  them  by  revoking  a  part  of  his 
dedications.' **  The  effect  of  the  foregoing 
decisions  therefore  is  that  where  lots  are 
sold  and  conveyed  by  reference  to  a  map  or 
plat  which  represents  a  division  at  a  tract  of 
land  into  subdivisions  of  streets  and  lots, 
such  streets  become  dedicated  to  the  public 
use,  and  the  purchaser  of  a  lot  <«  lots  ac- 
quires the  right  to  have  all  and  each  of  the 
streets  kept  open;  and  It  makes  no  difference 
whether  the  streets  be  in  fact  opened  or  ac- 
cepted by  the  governing  boards  of  towns  or 
cities  if  they  lie  within  municipal  corpora- 
tions. There  is  a  dedication,  and,  if  they  are 
not  actually  opened  at  the  time  of  the  sale, 
they  must  be  at  all  times  free  to  be  opened  as 
occasion  may  require.  If  such  streets  be  ob- 
structed, there  is  created  thereby  a  public 
nuisance,  and  each  purchaser  can  by  injunc- 
tion or  other  proper  proceeding  have  the  nui- 
sance abated,  as  there  is  in  all  such  cases  an 
irrebuttable  presumption  of  law  that  any  com- 
plaining purchaser  of  a  lot  or  lots  has  suf- 
fered peculiar  loss  and  injury. 

The  plaintiffs,  however,  insist  that  they  ac- 
quired a  good  title  to  the  property  through 
the  action  of  the  board  of  aldermen  of  the 
town  of  Greenville.  At  the  time  of  tiie 
Matthews  survey  and  the  sale  of  the  lots  by 
the  Greenville  Land  &  Improvement  Com- 
pany and  Hlnes,  the  receiver  of  the  com- 
pany, the  property  was  outside  the  corporate 
limits  of  the  town;  but  in  1899  the  Umits 
of  the  town  were  extended  so  as  to  take  tiie 
entire  tract  of  land,  including  Eleventh  street 
within  them.  On  March  14,  1902,  the  board 
of  aldermen  of  the  town,  after  declaring 
in  meeting  that  they  had  not  accepted  that 
part  of  Eleventh  street  between  Clark  and 
Pitt  streets,  as  it  appeared  on  the  map  of 
Matthews,  as  a  street  of  the  town,  in  con- 
sideration of  an  attempted  donation  of  Ar- 
thur to  the  town  of  the  land  on  which  Elev- 
enth street  runs,  presumably  under  hSs 
deed  from  Hlnes,  receiver,  and  which  did 
not  pass  the  easement  and  the  further  agree- 
ment of  Arthur  to  donate  the  land  between 
Pitt  and  Greene  streets  to  the  town,  and 
to  open  Eleventh  street  between  those  pointi, 
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and  the  proposition  of  the  plaintiffis  to 
open  Eleventh  street  40  feet  wide  between 
Clark  and  Pitt  streets,  if  the  board  would 
agree  to  accept  Eleventh  street  40  feet  wide 
In  place  of  50  feet  (Eleventh  street  being  60 
feet  wide  in  fact,  and  also  on  the  Matthews 
survey),  agreed  that  the  plaintiffs  might  con- 
tinue to  use  and  occupy  the  factory  building 
on  that  part  of  Eleventh  street  lying  along- 
side the  southern  end  of  lot  35,  and  they  also 
relinquished  to  the  plaintiffs  and  their  assigns 
all  right  or  claim  the  town  might  have  ac- 
quired, if  any,  to  said  10  feet  of  Eleventh 
street  between  Clark  and  Pitt  streets  where 
the  factory  of  the  plaintiffs  is  located.  We 
cannot  see  how  that  action  of  the  board  of 
aldermen  helped  the  title  of  the  plaintiffs. 
There  are  most  respectable  authorities  which 
hold  that  if  a  city  or  town  accepts,  in  an 
amended  charter,  additional  territory  pre- 
viously laid  off  and  platted  into  streets  and 
lot8»  the  acceptance  amounts  to  an  accept- 
ance of  such  an  addition  and  the  streets  and 
alleys  therein.  If  we  should  adopt  that 
view,  it  might  be  in  the  power  of  the  board 
of  aldermen,  under  section  8803  of  the  Code, 
to  narrow  the  street,  but  the  only  effect 
of  that  would  be  to  restrict  the  town's  lia- 
bility to  keep  in  repair  the  street  so  nar- 
rowed. They  would  have  no  right  to  relin- 
quish or  give  away  the  remainder  of  the 
former  street  to  a  private  individual  for  pri- 
vate purposes.  Pence  v.  Bryant  (W.  Va.) 
46  S.  E.  275;'  Moose  v.  Carson,  supra.  On 
the  other  hand,  the  acceptance  of  the  addi- 
tional territory  under  the  amended  charter 
did  not  have  the  effect  in  law  of  an  accept- 
ance by  the  board  of  aldermen  of  Eleventh 
street  50  feet  in  width,  as  it  appears  on  the 
map  of  Matthews;  and  if  the  only  acceptance 
by  the  town  of  Eleventh  street  was  that  of 
March,  1902,  as  being  40  feet  in  width,  leav- 
ing 10  feet  thereof  at  the  southern  side  of 
lots  34  and  35,  then  the  town  authorities 
had  nothing  to  do  with  the  10  feet  of  the 
street  which  they  declined  to  accept  It  re- 
mained exactly  as  it  did  before— it  became 
a  part  of  tbe  town,  dedicated  to  the  public 
use,  though  not  to  be  kept  in  repair  by  the 
town,  and  not  to  be  obstructed  because  of 
the  reasons  already  given  in  this  opinion. 

We  find  no  error  in  the  Judgment  of  his 
honor  in  dismissing  the  plaintiff's  action  as 
of  nonsuit;  and  the  judgment  is  affirmed. 

CONNOR,  J.,  having  been  of  counsel,  did 
not  sit  on  the  hearing  of  this  case. 

(134  N.  c.  4S1) 

ATTORNBY  GENERAL  t.  HOLLY  SHEL^ 
TERR.  CO. 

(Supreme  Court  of  North  (Carolina.    March  22, 
1904.) 

OORPORATIONS-CHARTEIRS-FGRFEITURB^-IBN. 
PORCBMHNT— ACTION  BY  ATTORNBY  OBNER- 
AI^LBAVB  TO  SUE— CONDITION  PRBCBDBNT. 

1.  Code,  S  003,  declares  that  writs  of  scire 
facias  and  ouo  warranto  and  proceedings  in 
the  nature  of  quo  warranto  are  abolished,  and 


the  rights  enforceable  in  these  forms  may  be 
obtained  by  civil  action.  Section  eoi,  as 
amended  by  Laws  1889,  p.  604,  c.  533,  au- 
thorizes the  Attorney  Greneral,  whenever  the 
Legislature  shall  so  direct,  to  bring  an  action 
against  a  corporation  to  annul  the  act  of  in- 
cori>oration  or  an  act  renewing  its  corporate  ex- 
istence or  its  letters  of  incorporation  on  the 
ground  of  fraud;  and  section  605  authorizes 
the  Attorney  General,  on  leave  granted  by  a 
justice  of  the  Supreme  CJourt,  to  sue  to  va- 
cate the  charter  of  a  corporation  on  grounds 
specified.  Held,  that  the  Attorney  General  was 
prohibited  from  bringing  an  action  on  his  own 
motion  for  the  vacation  of  a  corporation's  ar- 
ticles, etc.,  for  fraud. 

2.  The  right  to  maintain  such  proceeding 
was  not  given  by  Coda  §  2788.  in  the  chapter 
relating  to  land,  providing  that  an  action  naay 
be  brought  by  the  Attorney  General  in  the 
name  of  the  state  for  the  purpose  of  vacating 
or  annulling  letters  patent  granted  by  the  state 
where  the  same  has  been  obtained  by  fraud. 

Appeal  from  Superior  Court,  Pender  Coun- 
ty; Brown,  Judge. 

Action  by  the  state,  on  the  relation  of  the 
Attorney  General,  against  the  Holly  Shelter 
Railroad  Company.  From  a  Judgment  in 
favor  of  defendant,  relator  appeals.  Af- 
firmed. 

Rountree  &  Carr  and  John  D.  Bellamy,  for 
appellant  Iredell  Meares  and  Francis  D. 
Winston,  for  appellee. 

MONTGOMEBT,  J.  This  action  is  prose- 
cuted in  the  naine  of  the  state  of  North  Car- 
olina, on  the  relation  of  Robert  D.  Gilmer, 
Attorney  General,  against  the  defendant, 
the  Holly  Shelter  Railroad  Company,  for  the 
purposes  of  having  the  charter  of  the  company 
declared  null  and  void  and  canceled,  and  the 
defendant  corporation  restrained  and  pro- 
hibited from  exercising  and  attempting  to 
exercise  the  rights  of  a  railroad  company 
pending  the  action.  A  restraining  order  was 
granted  by  Brown,  J.,  with  an  order  that 
the  defendant  should  thereafter,  on  a  day 
named,  appear  before  him,  and  show  cause. 
If  any  it  might  have,  why  the  restraining  or- 
der should  not  be  continued  to  the  final  hear- 
ing. Afterwards,  on  December  2,  1903,  the 
matter  was  heard,  and  tbe  restraining  order 
dissolved,  from  which  order  the  plaintiff  ap- 
pealed. 

The  complaint  embraces  two  causes  of  ac- 
tion. In  the  first  it  was  alleged  that  the 
charter  of  the  defendant  company  was  or- 
ganized for  the  purpose  of  operating  a  mere- 
ly private  logging  road,  and  not  a  railroad 
for  the  benefit  of  the  public  in  carrying  pas- 
sengers and  freight,  and  that  the  articles  of 
incorporation  of  the  defendant  were  obtain- 
ed from  the  Secretary  of  State  by  falsely  rep- 
resenting to  him  that  the  defendant  com- 
pany was  to  be  organized  and  chartered  for 
the  purpose  of  constructing  and  operating  a 
railroad  company  for  public  use  in  the  con- 
veyance of  freight  and  passengers.  In  the 
second  cause  of  action  it  was  alleged  that 
the  defendant  was  exceeding  the  authority 
granted  to  it  in  its  charter,  and  was  exer- 
cising and  threatening  to  exercise  franchises 
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and  privileges  not  conferred  upon  it  by  law. 
Tbe  specific  charge  of  exceeding  chartered 
rights  was  that  the  defendant  had  changed 
one  of  the  termini  of  its  road,  and  had  ex- 
tended or  was  extending  its  roadbed  beyond 
the  limit  mentioned  in  the  charter.  Upon,  the 
complaint  and  answer  and  the  affidavits  filed 
by  the  plaintiff  and  the  defendant  his  honor 
was  of  the  opinion:  (1)  That  the  action  to 
set  aside  the  charter  of  the  defendant  npon 
the  ground  of  fraud  in  obtaining  it  could 
not  be  brought  by  the  Attorney  General  with- 
out tbe  express  direction  of  the  Qeneral  As- 
sembly, section  604  of  the  Code  being  a  leg- 
islative limitation  upon  such  power;  and  (2) 
that  as  to  the  second  cause  of  action,  und^ 
section  605  of  the  Code,  the  allegations  were 
not  supported  by  the  proofs,  and  were  fully 
denied  in  the  answer. 

The  contentions  of  the  plaintiff  in  this 
court  were  that  at  conunon  law,  and  also 
under  section  2788  of  the  Code,  the  Attorney 
General  was  at  liberty  in  his  discretion  to 
bring  the  action.  The  argument  was  to  the 
effect  that,  as  the  Attorney  General  in  Eng- 
land was  authorized  and  empowered  to  in- 
stitute proceedings  of  his  own  motion  to  com- 
pel the  dissolution  of  corporations,  so  the  At- 
torney General  of  the  state  might  exercise 
the  same  powers,  as  the  common  law  is  in 
force  In  North  Carolina,  except  where  it  is  in 
conflict  with  the  genius  of  our  Institutions; 
and  that  there  would  be  no  inconsistency  be- 
tween the  laws  of  England  on  this  subject 
and  those  of  our  own  state.  On  the  conten- 
tion that  the  Attorney  Genera]  could  pro- 
ceed under  section  2788  of  the  Code,  it  was 
insisted  that  that  section  was,  through  mis- 
take or  Inadvertence  of  the  code  commis- 
sioners, taken  from  the  Code  of  Civil  Pro- 
cedure (section  867)  and  placed  in  the  Code 
under  the  chapter  entitled  "Entries  and 
Grants,"  and  that  in  so  doing  the  words 
"letters  patent"  were  made  to  assume  a  re- 
stricted meaning— one  applicable  to  grants 
alone;  and,  further,  that  if  section  867  of 
the  Code  of  Civil  Procedure  (now  section 
2788  of  the  Code)  had  been  inserted  in  its 
proper  place  in  title  15,  c.  1,  of  the  Code 
(actions  In  place  of  scire  facias,  quo  war- 
ranto, etc.),  the  words  "letters  patent"  would 
be  broad  enough  to  Include  the  charters  of 
Incorporated  companies;  and  that  section 
604  of  the  Code  (Code  Civ.  Proc.  363)  might 
be  construed  as  a  direction  from  the  Gen- 
eral Assembly  to  the  Attorney  General  to 
proceed  in  cases  which  they  had  examined 
into,  In  addition  to  the  general  power  given 
in  section  2788  (section  367,  Code'  Civ.  Proc.). 
Neither  one  of  the  contentions,  in  our  opin- 
ion, can  be  sustained.  The  whole  subject  of 
this  controversy  Is  now  of  legislative  author- 
ity, for  section  603  of  the  Code  declares  that 
**the  writ  of  sdre  facias,  the  writ  of  quo 
warranto,  and  proceedings  by  information  in 
the  nature  of  quo  warranto  are  abolishedt 
and  the  remedies  obtainable  in  those  forms 
may  be  obtained  by  civil  actions  under  this 


subchapter/*  The  next  section  of  the  Code 
(604)  provides  that  "an  action  may  be 
brought  by  the  Attorney  General  in  the  name 
of  the  state,  whenever  the  Legislature  shall 
BO  direct,  against  a  corporation  for  the  pur- 
pose of  vacating  or  annulling  the  act  of  in- 
corporation or  an  act  renewing  its  corporate 
existence,  on  the  ground  that  such  act  or 
renewal  was  procured  upon  some  fraudulent 
suggestion  or  concealment  of  a  material  fact 
by  the  persons  incorporated,  or  by  some  of 
them  or  with  their  knowledge  and  consent" 
That  section  of  the  Code  on  its  face  has  ref- 
erence to  corporations  chartered  by  the  Gen- 
eral Assembly;  but  the  Legislature,  at  its 
session  of  1889  (page  604,  c.  533),  amended 
it  by  adding  after  the  words  "the  act  of  in- 
corporation or  an  act  renewing  its  corporate 
existence*'  the  words  "or  its  letters  of  incor- 
poration." That  amendment,  in  our  opinion, 
referred  to  the  manner  of  chartering  corpo- 
rations, not  by  the  General  Assembly,  but 
under  chapter  16  of  the  Code.  If  the  con- 
tentions of  the  plaintiff  were  true^  the 
amendment  of  1888  would  have  been  made 
to  section  2788  of  the  Code.  Then,  too,  if  the 
Attorney  General  has  the  right  to  Institute 
proceedings  in  the  nature  of  quo  warranto 
against  corporations  in  cases  where  the  char- 
ters w^re  obtained  and  granted  through 
fraudulent  ret>resentations  or  suggestions  un- 
der section  2788,  then  why  should  it  be 
thought  necessary  by  the  General  Assembly 
that  that  body  should  provide  for  such  a  pro- 
ceeding by  special  enactment-section  604  of 
the  Code?  And,  further,  the  Attorney  Gen- 
et blI  cannot  bring  an  action  in  the  nature  of 
quo  warranto  for  the  purpose  of  vacating 
the  charters  of  corporations  In  tbe  cases 
mentioned  in  section  605  of  the  Code  unless 
and  until  he  gets  the  leave  of  the  Supreme 
Court,  or  one  of  the  Justices,  for  that  pur- 
pose. The  clear  meaning  of  section  604  be- 
fore the  amendment  of  1889  (page  504,  c 
533),  was  that  whenever  the  General  As- 
sembly had  chartered  a  cori>oration  that 
charter  should  not  be  annulled  6r  vacated  on 
the  Attorney  General's  own  motion  on  the 
alleged  ground  that  the  charter  had  been 
procured  by  fraud.  The  investigation  of 
such  a  charge  is  reserved  for  the  future  ac- 
tion of  the  Legislature  itself.  The  amend- 
ment of  1889  to  section  604  of  the  Code  had 
the  dfect,  and  was  intended,  to  put  the  char- 
ters of  incorporated  companies  procured  un- 
der chapter  16  of  the  Code  on  the  same  foot- 
ing with  charters  granted  by  the  Qeneral 
Assembly.  The  ruling  of  his  honor,  there- 
fore, that  the  Attorney  (general  was  not  au- 
thorized to  bring  this  action  on  the  allegation 
that  the  defendant's  charter  was  procured 
through  a  fraudulent  suggestion  or  r^resen- 
tatlon,  was  correct 

As  to  the  second  cause  of  action,  founded 
on  section  605  of  the  Code,  tbe  Attorney  (gen- 
eral had  the  leave  of  the  chief  Justice  of  this 
court  to  commence  such  action.  But  we  see 
enough  from  a  reading  of  the  leoord  and  evl- 
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dence  that  his  honor  wai  correct  In  holding 
that  the  allegatlonB  of  the  second  cause  of 
action  were  not  supported  by  the  eyidence^ 
and  that  th^  were  fnllj  denied  In  the  an- 
swer. 
No  error. 


(134  N.  C-  lU) 

lOAL  T.  BHiLINGTON  et  aL 

(Supreme  Ckrart  of  North  Carolina.    Dee.  3; 

1908.) 

PUBUC  OFFICB^LBGISLATIVB  CONTROXr- 
PROPERTT  RIGHTS. 

L  An  oflSkser  appointed  for  a  definite  time  to 
a  public  office  has  not  a  Tested  property  in- 
terest therein,  or  contract  right  thereto,  of 
which  the  Legislature  cannot  deprive  him. 

Montgomery  and  Douglas,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Wake  Coun- 
ty; Peebles,  Judge. 

Acti<m  by  the  states  on  the  relation  of  A. 
T.  Mial,  against  J.  C  Bllington  and  others. 
Judgment  for  defendants,  and  relator  ap- 
peals.   Affirmed. 

This  is  a  cIyU  action  in  the  nature  of  a 
quo  warranto,  tried  upon  the  following  agreed 
facts:  At  the  session  of  1889  (Pab.  Iaws,  p. 
880,c.363)  an  act  was  passed  entitled,  "An  act 
proylding  an  altematiTe  method  of  constmctr 
ing  and  keeiHng  in  repair  the  public  roads  of 
Baleigh  township^  Wake  county."  It  was 
provided  by  said  act  that  the  Justices  of  the 
peace  of  Raleigh  township  should  meet,  and, 
if  a  majority  so  decided,  adopt  the  method 
of  keeping  in  repair  the  public  roads  of  said 
township  in  accordance  with  the  provisions 
of  said  act;  that,  wh^i  they  had  so  adopted 
said  method.  It  was  by  said  act  made  the 
duty  of  the  county  commissioners  at  their 
regular  meeting,  and  biennially  thereafter,  to 
appoint  a  supervisor  of  roads  for  said  town- 
ship; that  said  supervisor  should  hold  his 
office  for  two  years;  that,  in  the  event  of  a 
vacancy,  the  same  should  be  filled  by  said 
board  of  commissioners.  Provision  was 
made  for  removal  for  cause,  and  upon  notice. 
Said  supervisor  was  required  to  qualify  by 
taking  the  oath  of  office,  and  giving  bond  in 
an  amount  to  be  fixed  by  the  board.  The 
duties  prescribed  for  said  supervisor  were 
that  he  should  formulate  a  plan  for  the  per- 
manent improvement  of  the  public  roads  of 
aaid  township  outside  the  dty  of  Raleigh  by 
the  use  of  the  labor  of  county  convicts  and 
workhouse  hands,  etc.  He  was  required  to 
disburse  all  funds  paid  to  him  upon  the  war- 
rant of  the  county  commissioners  for  the  pur- 
pose of  carrying  out  the  provisions  of  the 
said  act,  and  to  keep  an  account  thereof,  as 
well  as  a  list  of  all  tools,  etc.,  in  his  pos- 
session, and  to  make  a  report  thereof  to  the 
commissioners.  The  duties  of  said  super- 
visor in  all  other  respects  were  specifically 
pointed  out  in  the  several  sections  of  said 
act    His  compensation  was  to  be  fixed  by 
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the  board  of  commissioners,  but  the  same 
was  not  to  exceed  ^750  per  annmn.  Pursu- 
ant to  the  provisi(ms  of  said  act,  the  method, 
prescribed  therein  for  working  the  roads  of 
Raleigh  township  was  duly  adopted  by  the 
Justices  of  the  peace,  and  a  aupervisor  duly 
elected.  At  the  session  of  1891  (Pub.  Laws, 
p.  182,  c  21^)  the  maximum  limit  of  the  sal- 
ary of  the  supervisor  was  fixed  at  $1,200. 
At  the  session  of  1897  (Pub.  Laws,  p.  621,  c. 
434)  the  provisions  of  said  act  were  ex- 
tended three  miles  beyond  the  present  lim- 
its of  Raleigh  township^  In  each  direction. 
That  at  the  regular  meeting  of  the  board 
of  commissioners  of  Wake  county  held  in 
December,  1902,  one  Bryant  Harrison  was 
appointed  by  the  said  board  to  be  super- 
visor of  roads  of  Raleigh  township  for  a 
term  of  two  years,  commencing  January  1, 
1908.  That  the  said  board  fixed  his  salary 
at  $70  per  month,  and  that  the  said  Harrison 
duly  qualified  and  entered  upon  the  dis- 
charge of  his  duties  as  such  officer.  That  at 
the  February  meeting  of  said  board  of  com- 
missioners the  said  Harrison  resigned  the 
said  office,  to  take  effect  on  March  1,  1908, 
and  thereupon  the  board  accepted  said  resig- 
nation, and  called  a  special  meeting,  to  be 
held  on  February  21,  1908,  to  appoint  a  suc- 
cessor. Tliat  at  said  special  meeting  the  re- 
lator, A.  T.  Mial,  was  duly  appointed  to  ffil 
out  the  said  unexpired  term,  and  his  salary 
fixed  at  $70  per  month.  That  he  subsequent- 
ly gave  the  required  bond,  took  the  oath  of 
office,  and  was  duly  inducted  therein,  and 
entered  upon  the  discharge  of  his  duties  as 
such  officer.  That  at  the  session  of  1903 
the  General  Assembly  enacted  chapter  561»  p. 
931— an  act  entitled  "An  act  to  improve  the 
public  roads  of  Wake  county."  By  said  act 
it  was  provided  that  the  board  of  county 
commissioners  of  Wake,  in  order  to  provide 
for  the  proper  construction,  improvement, 
and  maintenance  of  the  public  roads  of  the 
county,  "shall  on  or  before  January  1,  19(M. 
elect  a  superintendent  of  roads  for  the  coun- 
ty, who  shall  hold  office  until  December,  1901, 
and  until  his  successor  has  been  elected  and 
qualified;  and  at  their  regular  meeting  in 
December,  1904,  and  biennially  thereafter, 
they  shall  elect  a  auccessor  to  said  office. 
The  superintendent  of  roads  shall  be  paid 
such  compensation  as  shall  be  fixed  by  said 
board  out  of  the  county  road  fund,  and  hold 
office  for  two  years  and  until  his  successor 
has  been  elected  and  qualified.  *  *  *  It 
shall  be  the  duty  of  said  superintendent  of 
roads,  subject  to  the  approval  of  the  board 
of  county  commissioners,  to  supervise,  di- 
rect and  have  charge  of  the  maintenance  and 
building  of  all  public  roads  in  the  county, 
and  he  shall  submit  to  the  county  board  of 
commissioners  a  monthly  report  concerning 
the  work  in  progress  and  the  moneys  ex- 
pended, and  he  shall  submit  a  quarterly  re- 
port on  the  condition  of  the  public  roads  and 
bridges  and  plans  for  their  improvement 
That  the  board  of  commissioners  shall  divide 
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the  county  into  three  road  districts,  to  be 
known  as  the  Raleigh,  the  Northern  and  the 
.Southern  road  districts,  respectively.  The 
boundary  of  the  Raleigh  road  district  sliall 
be  the  circumference  of  a  chrcle,  the  radius 
of  which  shall  extend  eight  miles  from  the 
capitol  building,  In  the  city  of  Raleigh,  in 
every  direction;  and  the  boundaries  of  the 
other  districts  shall  be  fixed  by  the  board  of 
county  commissioners,  and  said  board  shall 
have  power  to  create  new  road  districts 
whenever  in  their  opinion  there  is  necessity 
for  the  same,  and  to  alter  the  boundaries  of 
any  district,  except  the  Raleigh  road  dis- 
trict, when  they  may  consider  it  advisable. 
For  each  of  the  road  districts  the  county 
commissioners  shall  elect,  at  the  time  here- 
in prescribed  fo.r  the  election  of  the  road  su- 
perintendent, a  district  supervisor,  who  shall 
hold  office  for  the  same  term  and  in  the  same 
mann^  that  he  holds,  and  until  their  suc- 
cessors are  elected  and  qualified.  Elach  su- 
pervisor shall  give  bond  in  the  sum  of  |1,- 
000  for  the  faithful  performance  of  the  du- 
ties of  his  office,  the  truthful  accounting  for 
all  moneys  coming  into  his  possession,  and 
the  proper  care  of  all  teams,  wagons,  ma- 
chinery, toolB  and  Implements  entrusted  to 
his  charge;  and  they  shall  furnish  invento- 
ries of  such  material,  tools,  Implements, 
machinery  and  utensils  of  every  nature  that 
shall  come  into  their  hands  upon  their  en- 
trance upon  and  retirement  from  office;  they 
shall  be  paid  such  compensation  as  shall  be 
fixed  by  the  board  of  county  commissioners, 
and  may  be  removed  from  office  in  the  same 
manner  provided  for  the  road  superintend- 
ent The  county  commissioners  shall  fur- 
nish each  supervisor  with  a  complete  outfit 
of  teams,  carts,  machinery,  implements,  tools 
and  utensils  for  use  by  him  upon  the  roads 
of  his  district,  and  the  machinery,  tools,  im- 
plements and  property  now  belonging  to  the 
Raleigh  road  district  shall  not  be  used  upon 
the  roads  of  any  other  district,  but  shall  be 
kept  for  the  exclusive  use  of  that  district. 
The  work  of  the  supervisors  in  each  district 
shall  be  under  the  direction  and  control  of 
the  superintendent  of  roads,  and  they  shall 
faithfully  conform  to  his  directions  and  the 
requirements  of  this  act  There  shall  be 
kept  continuously  employed  upon  the  roads 
of  each  district  a  squad  of  not  less  than 
fifteen  hired  hands,  whose  compensation 
shall  be  fixed  by  the  board  of  commlsslon- 
ers.*'  That  at  the  regular  meeting  of  said 
board  of  commissioners  held  in  April,  1908, 
the  said  board  caused  public  notice  to  be 
given  that  at  the  regular  May  meeting  of  the 
said  board  a  superintendent  of  roads  for 
Wake  county,  and  three  supervisors  for  the 
respective  road  districts  of  said  county, 
would  be  elected  by  the  said  board,  under 
said  chapter  551,  p.  931,  Laws  1903,  and,  in 
pursuance  of  said  notice,  at  said  May  meet- 
ing the  board  of  commissioners  elected  the 
defendant  J.  0.  EMIlngton  superintendent  of 
roads  for  Wake  county,  and  the  defendant 


Alfred  Jones  supervisor  for  the  Raleigh  road 
district,  and  I.  N.  Bailey  and  A.  R,  HoUoway 
supervisors  tor  the  Northern  and  Southern 
road  districts  of  Wake  county,  respectively. 
That  the  relator,  A.  T.  Mial,  was  not  a  can- 
didate or  applicant  for  either  of  these  posi- 
tions. That  the  defendants  J.  C.  Ellington 
and  Alfred  Jones  prior  to  the  commencing 
of  this  action  gave  the  bond  and  took  the 
oath  of  office,  and  did  all  other  acta  required 
of  them  by  the  said  act  of  March  6,  1908. 
Thereafter,  on  the  12th  day  of  May,  1903, 
acting  under  the  order  of  the  defendants  the 
board  of  county  commissioners  of  Wake 
county,  the  said  J.  G.  Ellington  took  posses- 
sion of  the  teams  and  other  property  and  ef- 
fects belonging  to  Raleigh  township,  and 
then  in  the  custody  of  the  relator,  A.  T. 
Mial,  by  virtue  of  his  office  aforesaid,  in  the 
absence  of  said  Mial  and  without  his  con- 
sent; and  on  the  said  12th  day  of  May  the 
defendants  the  board  of  county  commission- 
ers of  Wake  county  withdrew  all  the  con- 
victs, guards,  and  officers  in  their  custody, 
and  which  worked  upon  the  roads  of  Ra- 
leigh township,  and  over  whom  the  relator, 
A.  T.  Mial,  had  supervision,  and  placed  them 
under  the  charge  and  supervision  of  the  de- 
fendant J.  C.  Ellington.  That  thereafter,  on 
said  May  12,  1903,  the  relator,  A.  T.  Mial. 
demanded  the  return  to  him  of  aU  of  the  said 
property  and  effects,  and  that  they  give  to 
him  control  of  the  convicts,  guards,  and  offi- 
cers, and  that  the  same  was  refused  by  the 
defendants.  That  at  the  said  May  meeting, 
1903,  the  board  of  commissioners  of  Wake 
county,  in  pursuance  of  the  said  act  of 
March  6,  1903,  fixed  the  boundaries  of  the 
Northern  and  Southern  road  districts  of 
Wake  county  (the  boundaries  of  the  Raleigh 
road  district  having  been  fixed  by  the  act), 
and  included  the  territory  formerly  within 
the  Raleigh  township,  under  the  said  act  of 
1889,  and  all  the  acts  amendatory  thereof, 
and  also  included  certain  territory  In  addi- 
tion thereto.  The  court,  upon  the  foregoing 
agreed  facts,  rendered  judgment  for  the  de- 
fendants, and  the  relator  appealed. 

Battle  &  Mordecai  and  Womadc  &  Hayes, 
for  appellant    B.  M.  Qatling,  for  appellees. 

CONNOR,  J.  We  have  no  disposition,  in 
the  decision  of  this  case,  to  place  the  con- 
clusion to  which  we  have  arrived  upon  the 
ground  that  the  position  of  supervisor  of 
the  roads,  the  title  to  which  is  iti  controver- 
sy, is  not  a  public  office.  Adopting  the  set- 
tled definition  of  a  public  officer,  we  hold  that 
the  position  comes  clearly  within  snch  defi- 
nition. Nor  are  we  disposed  to  enter  into  a 
discussion  of  the  many  fine  and  delicate  dis- 
tinctions which  have  been  made  between  the 
validity  of  an  act  which  distributes  the  du- 
ties of  an  office,  and  one  which  abolishes  the 
office.  We  prefer,  rather,  to  discuss  and  de^ 
cide  the  question  which  is  fairly  presented  by 
this  record— wheth^  an  officer  appointed  for 
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a  definite  time  to  a  legislatiTe  office  has  any 
vested  property  Interest  <x  contract  right  to 
Bucli  office,  of  wbicb  the  Iiegislatare  cannot 
deprive  him.  The  contention  of  the  relator 
Is  based  upon  the  proposition  which  was  de- 
cided by  this  court  In  Hoke  v.  Henderson, 
15  N.  C.  1,  25  Am,  Dec  677,  which  is  thus 
stated  by  Ruffin,  a  J.;  "The  sole  inquiry 
that  remains  is  whether  the  office  of  which 
the  act  deprives  Mr,  Henderson  is  property. 
It  is  scarcely  possible  to  make  the  proposition 
clearer  to  a  plain  mind,  accustomed  to  re- 
gard things  according  to  practical  results  and 
reaUtles,  than  by  barely  stating  it  For 
what  is  property;  that  is,  what  do  we  under- 
stand by  the  term?  It  means,  in  reference 
to  the  thing,  whatever  a  person  can  possess 
and  enjoy  by  right;  and,  in  reference  to  the 
person,  he  who  has  that  right  to  the  exclu- 
sion of  others  is  said  to  have  the  property. 
That  an  aOloe  is  the  subject  of  property, 
thus  explained,  is  well  understood  by  every 
one,  as  well  as  distinctly  stated  in  the  law- 
books from  the  earliest  .times.  An  office  is 
enumerated  by  commentators  on  the  law 
among  incorporeal  hereditaments,  and  is  de- 
fined to  be  the  right  to  exercise  a  public  or 
private  employment,  and  to  take  the  fees 
and  emoluments  thereunto  belonging.  A 
public  office  has  been  well  described  to  be 
this:  When  one  man  is  specially  set  by 
law,  and  is  compellable  to  do  another's  busi- 
ness against  his  will  and  without  his  leave, 
and  can  demand  therefor  such  compensation 
by  way  of  salary  or  fees  as  by  law  is  assign- 
ed, to  the  doing  of  which  business  no  other 
person  but  the  officer,  or  one  deputed  by  him, 
is  legally  competent"  This  proposition  was 
stated  by  the  great  Chief  Justice  and  main- 
tained in  an  elaborate  opinion  at  the  Decem- 
ber term,  183S,  of  this  court  That  it  has  fre- 
quently been  cited  with  approval,  and,  with 
some  exceptions,  followed,  by  this  court  can- 
not be  denied;  nor  can  it  be  successfully  de- 
nied that  there  have  always  been  a  number 
of  the  ablest  members  of  the  bar  in  North 
Carolina  who  have  questioned  its  soundness. 
The  contrary  view  is  thus  stated  by  Sand- 
ford,  J.,  in  Conner  v.  City  of  New  York,  2 
Sandf.  870:  **We  think  it  must  be  assumed 
that  there  is  no  contract  express  or  implied, 
between  a  public  officer  and  the  government 
whose  agent  he  is.  The  latter  enters  into 
no  agreement  that  he  shall  receive  any  par- 
ticular compensation  for  the  time  he  shall 
hold  office,  nor,  in  the  case  of  a  statutory 
office,  that  the  office  Itself  shall  continue  any 
definite  period.  Where  the  Constitution  lim- 
its the  compensation,  it  is  beyond  legisla- 
tive control,  but  that  makes  no  contract 
The  people  have  the  control,  in  their  sover- 
eign capacity,  as  the  Legislature  has  in  stat- 
utory offices.  It  is  not  the  question  wheth- 
er fees  or  salary  earned  may  be  divested. 
Tlie  right  to  receive  such  fees  may  be  con- 
ceded as  perfect  without  affecting  the  pres- 
ent Inquiry."  In  Taylor  v.  Beckham,  178  U. 
S.  577,  20  Sap.  Ct  900,  1000,  44  L.  Ed.  1187, 


Fuller,  a  J.,  thus  states  the  law  as  held  and 
enforced  by  that  court:  ''The  decisions  are 
numerous  to  the  effect  that  public  offices  are 
mere  agencies  or  trusts,  and  not  property,  as 
such.  Nor  are  the  salary  and  emoluments 
property,  secured  by  contract  but  compensa- 
tion for  services  actually  rendered.  Nor 
does  the  fact  that  a  constitution  may  forbid 
the  Legislature  from  abolishing  a  public 
office,  or  diminishing  the  salary  thereof,  dur- 
ing the  term  of  the  incumbent,  change  its 
character  or  make  it  property.  True,  the 
restrictions  limit  the  power  of  the  Legisla- 
ture to' deal  with  the  office,  but  even  such 
restrictions  may  be  removed  by  constitu- 
tional amendmei)t  In  short  generally 
speaking,  the  nature  of  the  relation  of  a  pub- 
lic officer  to  the  public  is  inconsistent  with 
either  a  property  or  a  contract  right" 

We  have  thus  presented  the  two  views 
upon  this  most  important  question,  and  we 
are  confronted  with  the  necessity  of  either 
overruling  and  rejecting  the  theory  upon 
which  Hoke  r.  Henderson  is  based,  or  that 
which  is  stated  in  the  cases  cited  as  what 
may  be  called  the  American  doctrine  in  re- 
spect to  the  relation  which  the  public  officer 
bears  to  th&  state.  It  will  save  any  possible 
confusion  or  misunderstanding  to  say  that 
nothing  said  by  us  in  regard  to  the  power 
of  the  Legislature  applies  to  offices  pro- 
vided for  by  the  Constitution.  These  are  be- 
yond the  power  of  the  Legislature  to  affect 
either  in  respect  to  the  term,  or,  except 
within  the  Umitfetions  fixed,  the  salary.  This 
not  because  there  is  any  property  right  in 
the.  office,  but  because  the  people,  in  their 
Constitution,  have  made  provision  for  and 
regulated  their  terms  and  salaries. 

The  proposition  involved  in  this  appeal 
on  behalf  of  the  plaintiff  is  that  neither  an 
office,  nor  the  duties  thereof,  created  by  an 
act  of  the  Legislature  fixing  the  term  and 
compensation,  can  be  transferred  to  some  oth- 
er person  or  affected  during  the  term  for 
which  the  incumbent  has  been  elected;  that 
such  office  is  property,  within  the  protection 
of  the  constitutional  provision  that  no  person 
shall  be  deprived  of  his  property  except  by 
due  process  of  law,  and  that  no  state  shall 
pass  any  law  impahing  the  obligation  of  a 
contract,  which,  of  course,  excludes  the  pow- 
er'of  the  Legislature  to  take  property  from 
one  man  and  give  it  another. 

We  recognize  the  gravity  of  the  proposi- 
tion that  we  shall  reverse  a  decision  of  this 
court  delivered  by  Chief  Justice  Ruffin,  with 
the  approval  of  Justices  Daniel  and  Gaston, 
which,  we  concede,  has  received  the  unan- 
imous approval  of  this  court  in  a  number 
of  cases,  and  a  majority  thereof  in  many 
others.  If  this  were  a  question  Involving 
the  title  to  property,  upon  the  decision  of 
which  property  rights  have  been  acquired, 
settlements  have  been  made,  and  the  securi- 
ty and  peace  of  families  were  dependent  we 
should  feel  it  our  duty  to  leave  it  to  the 
legislative  department  of  the  government  to 
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bring  the  law  into  hamuHiy  with  somid 
principle  and  the  beat  thought  and  experi- 
ence of  the  age  in  which  we  live.  Beings 
however,  a  questioQ  of  pnMic  constitutional 
law,  involving  the  sovereignty  of  the  state, 
if  it  is  made  to  appear  that  the  principle 
upon  which  Hoke  v.  Henderson  is  founded 
stands  without  support  in  reason,  and  is  op- 
posed to  the  uniform,  unbroken  current  of 
authority  in  both  state  and  federal  courts^ 
it  becomes  our  duty  to  overrule  it,  and  place 
our  Jurisprudence  in  line  with  that  of  the 
other  states  and  the  federal  government 

It  is  said  by  Douglas,  J.,  in  Oaldwell  r. 
Wilson,  121  N.  a  467,  28  a  B.  561,  that, 
"with  the  exception  of  this  state,  it  is  the 
well-settled  doctrine  In  the  United  States  that 
an  office  is  not  regarded  as  held  under  a  grant 
or  contract,  within  the  general  constitution- 
al provision  protecting  contracts;,  but,  un- 
less the  Constitution  otherwise  expressly  pro- 
vides^ the  Legislature  iias  power  to  increase 
or  vary  the  duties  or  diminish  the  salary  or 
other  compensation  appurtenant  to  the  office, 
or  abolish  any  of  its  rights  or  privileges,  be- 
fore the  end  of  the  term,  or  to  alter  <Nr 
abridge  the  term,  or  to  abolish  the  office  it- 
self. •  •  •  Except  in  North  Carolina,  it 
is  weU  settled  that  there  is  no  contract,  ei- 
ther express  or  implied,  between  a  public 
(Acer  and  the  government,  whose  agent  he 
is;  nor  can  a  public  office  be  regarded  as  the 
property  of  the  incumbent" 

We  deem  it  proper,  in  view  of  the  conclu- 
sion to  which  we  have  arrived,  to  review  at 
some  length  the  elementary  principles  in- 
volved, and  the  authorities  in  the  United 
Statea 

It  is  stated  by  Mr.  Freeman,  in  his  note  to 
H(Ae  V.  Henderson,  25  Am.  Dec.  704,  that, 
"with  all  deference  to  the  North  Carolina 
courts,  the  conclusion  may  yet  be  drawn, 
with  Mr.  Pomeroy,  that  It  may  therefore  be 
considered  as  a  settled  point  of  constitutional 
law— settled  both  by  the  national  and  state 
courts— that  a  public  office  bears  no  resem- 
blance to  a  contract,  and  that  the  Legislatures 
have  full  power  over  the  public  offices  of  a 
commonwealth,  except  so  far  as  they  may  be 
restrained  by  the  local  constitutions.  The 
clause  of  the  United  States  Constitution 
which  prohibits  state  laws  impairing  the  ob- 
ligation of  contracts  has  no  application  whfct- 
ever  to  this  subject* " 

Chief  Justice  Marshall,  in  Dartmouth  Col- 
lege V.  Woodard,  4  Wheat  627,  4  L.  Ed.  629, 
said:  "Public  offices  are  not  within  the  in- 
hibition of  the  Constitution  of  the  United 
States  against  laws  impairing  the  obligation 
of  contracts.  That  the  inhibition  does  not 
extend  to  offices  within  a  state  for  state  pur- 
poses. That  the  Legislature  must  neces- 
sarily control  such  offices,  and  may  change 
and  modify  the  laws  concerning  them  as  cir- 
cumstances may  require.  That  grants  of 
political  power,  to  be  employed  in  the  ad- 
ministration of  the  government,  are  to  be 
regulated  by  the  Legislature  of  each  state 


according  to  its  ovni  judgment,  unrestrained 
by  any  limitation  of  its  power  imposed  by  the 
Constitution  of  the  United  States.''  In  thc^ 
same  case  Mr.  Justice  Story  said:  *The  state 
Legislatures  have  power  to  enlarge^  repeal, 
or  limit  the  authority  of  public  officers  in 
their  official  capacity  in  all  cases  when  the 
Constitutions  of  the  states,  respectively,  do 
not  prohibit  them;  and  this,  among  others, 
for  the  very  good  reason  that  there  is  no  ex- 
press w  implied  contract  that  they  shall  al- 
ways, during  their  continuance  in  office,  ex- 
ercise such  authorities.  They  are  to  exercise 
them  only  during  the  good  pleasure  ol  the 
Legislature."  In  Butler  v.  Pennsylvania,  10 
How.  (51  U.  &)  402,  13  L.  Ed.  472,  .Mr.  Jus- 
tice Daniel  says:  **The  contracts  designed 
to  be  protected  by  the  tenth  section  of  the 
first  article  of  that  instrument  are  contracts 
by  which  perfect  rights— certain  definite,  fix- 
ed private  rights-of  property  are  vested. 
These  are  clearly  distinguishable  from  meas- 
ures or  engagements  adopted  or  undertaken 
by  the  body  politic  or  state  government  for 
the  benefit  of  all,  and,  from  the  necessity  of 
the  case,  and  according  to  universal  under- 
standing, to  be  varied  or  discontinued  as  the 
public  good  shall  require.  The  selection  of 
officera  who  are  nothing  more  than  agents 
for  the  effectuating  of  such  public  purposes 
is  matter  of  public  convenience  or  necessity, 
and  so^  too,  are  the  periods  for  the  appoint- 
ment of  such  agents;  but  neither  the  <me 
nor  the  other  of  these  arrangements  can  con- 
stitute any  obligation  to  continue  such  agentSw 
or  to  reappoint  them,  after  the  measures 
which  brought  them  into  being  shall  have  been 
found  useless,  shall  have  been  fulfilled,  or 
shall  have  been  abrogated  as  ev^i  detrimen- 
tal to  the  well-being  of  the  publie  ^  ^  • 
We  have  already  shown  that  the  appointment 
to  and  tenure  of  an  office  created  for  the 
public  use,  and  the  regulation  of  the  salary 
affixed  to  such  an  office,  do  not  fall  within  the 
meaning  of  the  section  of  the  Constitution  re- 
lied on  by  the  plaintiffs  in  error;  do  not 
come  within  the  import  of  the  term  'con- 
tracts,' or,  in  other  words,  the  vested,  private, 
peraonal  rights  thereby  intended  to  be  pro- 
tected." Mr.  Justice  Lamar,  in  Crenshaw 
V.  United  States,  134  U.  S.  99,  104,  10  Sup. 
Ct  431,  432,  83  L.  £kl.  825,  says:  "The  ques- 
tion is  whether  an  officer  appointed  for  a 
definite  time,  or  during  good  behavior,  had 
any  vested  interest  or  contract  right  in  his 
office,  of  which  Congress  could  not  deprive 
him.  The  question  Is  not  novel.  There 
seems  to  be  but  little  difficulty  in  deciding 
that  there  was  no  such  interest  or  right" 
In  Newton  v.  Commissioners,  100  U.  8.  559. 
25  L.  Ed.  710,  Mr.  Justice  Swayne  says:  **The 
legislative  power  of  a  state,  except  so  far 
as  restrained  by  its  own  CiMistitutioii,  is  at 
all  times  absolute  with  respect  to  all  offices 
within  its  reach.  It  may  at  pleasure  create 
or  abolish  them,  or  modify  their  duties.  It 
may  also  shorten  or  lengthen  the  term  of 
service.    And  it  may  increase  or  diminish 
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the  Hdai7  or  change  the  mode  of  oompenea- 
tlon.  *  *  *  In  all  these  cases  there  can 
be  no  contract  and  no  Irrepealable  law,  be- 
cause they  are  'gOYonunental  subjects,'  and 
hence  within  the  category  before  stated. 
•  •  •  A  different  result  would  be  fraught 
with  evIL" 

We  do  not  find  a  suggestion  from  the  fed- 
eral Judiciary  which  in  the  slightest  degree 
questions  the  authority  of  the  cases  cited. 
The  only  case  to  which  our  attention  has 
been  directed  in  which  Hoke  ▼•  Henderson  is 
referred  to  by  the  Supreme  Court  of  the 
United  States  in  connection  with  an  office^  is 
Bx  parte  Hennen,  13  Pet  (38  U.  S.)  230,  10 
L.  Kd.  13&  That  was  a  rule  upon  a  district 
Judge  to  show  cause  why  he  should  not  re- 
Instate  a  clerk  who  had  been  removed  by 
him.  There  was  no  constitutional  princi- 
ple iuTolyed.  It  was  simply  a  question 
whether  the  Judge,  under  the  statute,  bad 
the  power  of  remoyal.  The  court  said:  "The 
tenure  of  ancient  common-law  offices,  and 
the  rules  and  principles  by  which  they  are 
goTeraed,  have  no  application  to  this  case. 
The  tenure  in  those  cases  depends  in  a  great 
measure  upon  ancient  usage.  But  with  us 
there  is  no  ancient  usage  which  can  apply 
to  and  gOY&m  the  tenure  of  offices  created 
hy  our  Oonstitutipn  and  laws.  They  are  of 
recent  origin,  and'  must  depend  entirely  upon 
a  Just  construction  of  our  Constltuticm  and 
laws."  The  court  proceeds  to  say:  "The 
case  of  Hoke  v.  Henderson,  15  N.  0.  1  [25 
Am.  Dec.  077],  decided  in  the  Supreme  Court 
of  North  Carolina,  is  not  at  all  in  conflict 
with  the  doctrine  contained  in  the  cases  re- 
ferred to.  That  case,  like  the  others,  turned 
upon  the  Constitution  and  laws  of  North 
Carolina;  and  by  the  express  terms  of  the 
law  the  tenure  was  during  good  behavior, 
and  was,  of  course,  governed  by  very  dif- 
ferent considerations  from  those  which  apply 
to  the  case  not  before  the  court"  The  rule 
was  discharged.  There  was  no  suggestion 
of  a  vroperty  right  in  the  office. 

Returning  to  the  state  courts,  we  find  in 
Conner  v.  City  of  New  York,  supra,  after 
discussing  the  opinion  in  Hoke  v.  Henderson, 
the  learned  Justice  says:  "It  appears  to  us, 
with  much  respect  for  the  learned  tribunal 
which  pronounced  this  Judgment,  that  it  was 
unduly  influenced  by  the  common-law  rule 
derived  from  prescriptive  offices,  and  operat- 
ing in  a  government  whose  genius  and  spirit 
are  perhaps  in  no  more  respect  unlike  ours 
than  in  this  very  subject—the  source  and  na- 
ture of  the  rights  and  interests  acquired  by 
public  officers.  In  enumerating  the  quali- 
ties of  an  office,  considered  as  property,  the 
court  admitted  that  it  was  inalienable,  and 
in  many  instances  incapable  of  being  man- 
aged by  a  substitute,  and,  in  the  only  point 
giving  it  the  semblance  of  value,  subject  en- 
tirely to  legislative  control.  If  to  these  be 
added  the  consideration  that  it  is  a  political 
agency,  and  not  like  a  private  contract  of 
hiring  for  a  definite  period,  we  think  there 


wUl  remain  no  incident  of  property,  in  its 
correct  signification."  This  cause  being  be- 
fore the  Court  of  Aweals  in  5  N.  Y.  801, 
Bnggles,  C.  J.,  concludes  the  opinion  of  the 
court  as  follows:  "Mr.  Justice  Sandford  has 
referred  to  so  fully,  and  reviewed  so  Judi- 
ciously, the  authorities  on  the  proposltioa 
under  consideration,  that  it  appears  unnec- 
essary to  re-examine  them.  My  Judgment 
accords  with  his  conclusion,  viz.,  that  'these 
authorities,  with  the  nature  of  the  duties  and 
employment  of  a  public  office,  seem  conclu- 
sively to  show  that  such  an  officer  has  no 
property  in  the  prospective  compensation  at- 
tached to  his  office,  whether  it  be  in  the 
shape  of  a  salary  or  fees.' " 

In  1834  Nicholl,  J.,  in  the  case  of  State  v. 
Dews,  R.  M.  Cbarlt  (Ga.)  397,  in  discussing 
the  same  question,  uses  the  following  lan- 
guage: "That  a  public  office  is  the  property 
of  him  to  whom  the  execution  of  its  duties 
is  intrusted  is  repugnant  to  the  institutions 
of  our  country,  and  is  at  issue  with  that  uni- 
versal understanding  of  the  community 
which  is  the  result  of  those  institutions. 
Public  officers  are,  in  this  country,  but  the 
agents  of  the  body  politic,  constituted  to  dis- 
charge services  for  the  benefit  of  the  peo- 
ple, under  laws  which  the  people  have  pre- 
scribed. 8o  far  from  holding  a  proprietary 
interest  in  their  offices,  they  are  but  naked 
agents,  without  an  interest  As  public 
agents,  they  are  Intrusted  with  the  exercise 
of  a  portion  of  the  sovereignty  of  the  people 
—the  Jus  publicum— which  is  not  the  subject 
of  grant;  and  can  be  neither  alienated  nor 
annihilated;  and  it  would  be  a  repugnant 
absurdity,  as  incomprehensible  as  It  would 
be  revolting,  that  they  can  have  a  private 
property  in  that  sovereignty.  Unlike  those 
officers  in  England  whose  offices  are  treated 
as  property,  they  do  not  hold  under  grant, 
but  their  authority  or  function  to  discharge 
the  duties  of  their  offices  is  delegated  to 
them  by  commission.  In  those  instances  in 
which,  in  England,  the  right  to  offices  has 
been  regarded  as  property,  the  instrument  of 
conveyance  has  been  technically  a  grant— a 
conveyance  by  which  an  estate  is  passed  or 
purchased,  and  employing  the  technical 
terms  of  a  grant,  'dedi  et  concesst'  But 
from  the  organization  of  the  first  republican 
government  of  this  state,  officers  have  been 
appointed  by  commission— a  term  which, 
whether  regarded  according  to  its  ordinary 
meaning  or  its  legal  sense,  imports  a  delega- 
tion of  authority.  And  our  earliest  books 
draw  a  distinction  between  a  grant  of  an 
office  and  a  commission,  and  inform  us  that 
the  former,  as  its  name  implies,  is  not  rev- 
ocable, but  that  the  latter,  which  is  only  the 
delegation  of  an  authority,  is.  The  title  ex- 
hibited by  the  defendant  himself  In  his  re- 
turn, and  by  which  only  he  can  vindicate  his 
possession,  is  that  he  has  been  duly  elected 
sheriff,  and  has  been  duly  conunlssioned  and 
qualified.  He  claims,  therefore,  not  by 
grant  but  under  commission,  and  that  com- 
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mission  commits  to  him  only  an  authority, 
without  an  Interest  The  title  of  the  defend- 
ant Is  not  by  a  grant  which  passes  an  estate, 
but  by  a  commission,  which  is  a  delegation 
or  warrant  of  authority,  and  which,  so  far 
from  passing  an  estate,  is  founded  upon  and 
is  an  affirmance  of  the  fact  that  the  estate 
is  not  in  him,  but  in  those  from  whom  the 
power  proceeds.  It  confers  upon  him  title 
to  exercise  the  authority,  but  the  subject  of 
that  authority  is  In  the  principal,  and  under 
his  control,  and  the  very  authority  of  ,the 
agent  is  evidence  of  It  Every  authority  im- 
plies a  perfect  right  In  the  grantor  to  the 
extent  of  that  authority,  at  least  as  between 
him  and  the  agent,  and  it  is  perfectly  in- 
sensible that,  because  of  such  agency,  the 
agent  becomes  armed  with  a  control  over 
the  exercise  of  that  right"  It  will  be  ob- 
served that  Judge  Ruffin  says,  *'An  office  is 
enumerated  by  commentators  on  the  law 
among  incorporeal  hereditaments."  .  Judge 
Nicholl,  dealing  with  that  phase  of  the  ques- 
tion. Says:  "As  property,  offices  are  classed 
under  the  head  of  incorporeal  hereditaments, 
and  must  be  held  under  a  conveyance  to  a 
man  and  his  heirs,  or  at  least  a  freehold  in- 
terest must  be  held  in  them.  Nor  can  an  ac- 
tion be  maintained  for  an  Injury  resulting 
from  a  disturbance  or  Interference  with  an 
office,  unless  it  'be  an  incorporeal  heredita- 
ment or  a  freehold."  It  is  well  settled  that 
in  the  United  States  a  public  office  is  not 
and  cannot  in  the  very  nature  of  our  gov- 
ernment be,  an  incorporeal  hereditament 
3  Kent  a3th  Ed.)  454. 

This  question  came  before  the  Supreme 
Court  of  South  Carolina  in  Alexander  v.  Mc- 
Kenzie,  2  S.  C.  81,  when  Wlllard,  J.,  deliv- 
ered an  exhaustive  opinion.  He  says: 
"Hoke  V.  Henderson.  12  N.  C.  1  [25  Am.  Dec. 
677],  holds  the  contrary  doctrine,  but  is  with- 
out the  support  of  reason  or  authority.  Mis- 
apprehension of  the  English  doctrine  on  this 
subject  has  frequently  given  rise  to  errone- 
ous views  of  the  powers  of  political  bodies." 
The  court  adopted  the  view  of  the  New  York 
court  In  Conner  v.  City  of  New  York,  supra. 

In  Standeford  v.  Wingate,  63  Ky.  440,  the 
Supreme  Court  of  Kentucky  thus  states  the 
conclusion  reached  upon  the  question:  '*An 
office  established  and  held  for  the  public 
good  is  not  a  contract,  nor  is  its  tenure  se- 
cured by  any  binding  contract"  Roberson, 
J.,  in  the  opinion  of  the  court  at  page  448, 
says:  "Within  the  range  of  our  researches, 
the  only  adjudged  case  which  could  give  any 
countenance  to  such  an  unreasonable  doc- 
trine is  that  of  Hoke  v.  Henderson,  in 
which,  as  reported  in  12  N.  C.  1  [25  Am. 
Dec.  677],  the  Supreme  Court  of  North  Caro- 
lina decided  that  the  term  of  a  legislative 
office  could  not  be  reduced  below  that  which 
was  prescribed  when  the  incumbent  was 
elected.  That  anomalous  decision,  on  a  Con- 
stitution not  in  all  respects  identical  with 
ours,  as  bearing  on  the  same  question,  is  not 


in  onr  opinion,  sustained  by  oonsiBtent  aigo- 
ment" 

The  Supreme  Cbort  of  Maine,  in  Prince  v. 
Skillln,  71  Me.  361,  36  Am.  Rep.  325,  says: 
"All  offices,  except  when  legislative  authori- 
ty is  limited  or  restricted  by  constitutional 
provisions,  are  subject  to  the  will  of  the 
Legislature.  There  is,  with  this  exception, 
no  vested  right  in  an  office  or  its  salary." 

In  Kendall  v.  Canton,  58  Miss.  526,  Chalm- 
ers, J.,  In  the  opinion  of  the  court,  says: 
"Counsel  for  the  plaintiff  are  correct  in  say- 
ing that  while  an  election  or  appointment  to 
office  is  not  a  contract,  in  its  broadest  sense, 
it  does  so  far  partake  of  the  attributes  of  a 
contract  as  to  entitle  the  incumbent  to  recov- 
er all  salary  accruing  during  his  incumben- 
cy. But  there  is  no  demand  here  for  salary 
earned  and  in  arrear.  The  action  sounds 
wholly  in  damages,  and  proceeds  upon  the 
idea  of  a  vested  right  to  hold  for  the  full 
term  for  which  the  plaintiff  had  been  elect- 
ed. Nothing  is  better  settled  than  the  legis- 
lative power  to  terminate  at  pleasure  the  inr 
cumbency  of  a  statutory  office,  either  by  an 
abolition  of  the  office  Itself,  or  by  a  change 
in  the  tenure  or  the  mode  of  appointment" 

Cole,  J.,  in  State  v.  Douglas,  26  Wis.  428, 
7  Am.  Rep.  87,  says:  "It  was  not  claimed 
that  the  plaintiff  had  any  vested  right  In  his 
office  which  the  Legislature  could  not  abro- 
gate or  destroy.  Such  a  position  would  be 
clearly  untenable  upon  the  authorities,  and, 
as  a  principle,  utterly  inadmissible  under  our 
form  of  government" 

In  State  ex  rel.  v.  Davis,  44  Mo.  129,  the 
court  speaking  of  the  plaintiff's  case^  says: 
"It  proceeds -upon  the  theory  that  a  person 
in  the  possession  of  a  public  office  created 
by  the  Legislature  has  a  vested  interest— a 
private  right  of  property— in  it  This  is  not 
true  of  offices  of  this  description  in  this  coun- 
try. They  are  held  neither  by  grant  n(v  by 
contract.  A  mere  legislative  office  is  always 
subject  to  be  controlled,  modified,  or  repealed 
by  the  body  creating  it  In  England,  offices 
are  considered  incorporeal  heredltamentB^ 
grantable  by  the  crown,  and  a  subject  of  vest- 
ed or  private  interests.  Not  so  in  the  Amer- 
ican states.  They  are  not  held  by  grant  or 
contract  nor  has  any  person  a  private  prop- 
erty or  vested  Interest  in  them,  and  they  are 
therefore  liable  to  such  modifications  and 
changes  as  the  lawmaking  power  may  deem 
it  advisable  to  enact.** 

In  Robinson  v.  White,  26  Ark.  139,  the  Su- 
preme Court  of  that  state  has  decided  that 
"the  office  of  assessor  is  a  statutory  oflkew 
and  the  Legislature  has  absolute  control  over 
all  statutory  offices,  and  may  abolish  them 
at  pleasure,  and  in  so  doing  no  vested  right  Is 
Invaded." 

In  People  ex  rel.  ▼.  Van  Gaskin,  6  Mont 
852,  6  Pac.  30,  the  condusl<m  to  which  the 
court  arrived  is  stated  to  be  that  '*ia  the 
absence  of  constitutional  restrictions,  a  Leg- 
islature, having  power  to  create  a  particular 
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office  and  to  regulate  the  manner  in  which  it 
should  be  filled,  and  the  term  and  duties  of 
the  incumbent,  has  the  power  to  lengthen  or 
abridge  such  term,  or  to  declare  the  office  va- 
cant and  appoint  another  to  fill  the  vacancy. 
The  exercise  of  such  power  by  the  Legislature 
would  not  be  in  violation  of  section  10,  art 
1,  of  the  United  States  Constitution,  prohibit- 
ing a  state  from  passing  any  law  impairing 
the  obligations  of  contracts,  or  of  the  fifth 
amendment  thereof,  providing  that  no  one 
shall  be  deprived  of  property  without  dae 
process  of  law." 

The  Supreme  Court  of  Nevada,  in  Denver 
V.  Hobart,  10  Nev.  28,  says:  "The  Legislature 
having  by  the  act  of  March  4,  1865,  vested 
certain  duties  upon  the  Lieutenant  Governor, 
and  allowed  him  a  salary  for  his  services, 
it  was  within  the  power  of  the  Legislature  to 
take  those  duties  and  the  salary  away  from 
him  before  the  expiration  of  his  term  of  of- 
fice, and  confer  them  upon  another." 

Shaw,  O.  J.,  in  Tsitt  v.  Adams^  8  Gray 
(Mass.)  126,  130,  says:  '*When  an  office  is 
created  by  law,  and  one  not  contemplated 
nor  its  tenure  declared  by  the  Constitution, 
but  created  by  the  law  solely  for  the  public 
benefit,  it  may  be  regulated,  limited,  enlar- 
ged, or  terminated  by  law  as  public  exigency 
or  policy  may  require." 

In  Wyandotte  v.  Drennan,  46  Mich.  478, 
9  N.  W.  500,  Cooley,  J.,  says  '"This  is  a  posi- 
tion that  has  frequently  been  taken,  and 
almost  as  often  overruled.  Notliing  seems 
better  settled  than  that  an  appointment  or 
election  to' public  office  does  not  establish 
contract  relations  between  the  person  ap- 
pointed or  elected  and  the  state.  Offices  are 
created  for  the  public  good,  at  the  will  of 
the  legislative  power,  with  such  powers,  priv- 
ileges, and  emoluments  attached  as  are  be- 
lieved to  be  necessary  or  important  to  make 
them  accomplish  the  purposes  designed.  But, 
except  as  it  may  be  restrained  by  the  Con- 
stitution, the  Legislature  has  the  same  in- 
herent authority  to  modify  or  abolish  that  it 
has  to  create,  and  it  will  exercise  it  with 
the  like  considerations  in  view." 

In  Attorney  General  v.  Jochim,  99  Mich. 
358^  68  N.  W.  611,  23  L.  R.  A.  699,  41  Am. 
St  Rep.  606,  the  court  uses  the  following 
language:  '*The  Legislature  may  remove  of- 
ficers not  only  by  abolishing  the  office,  but 
by  declaring  it  vacant  •  •  •  And  It  may 
lodge  the  power  to  remove  from  statutory 
offices  in  boards  or  other  officers  subject  to 
statutory  regulations.  And,  while  it  cannot 
remove  the  incumbent  of  constitutional  of- 
fices, it  is  not  because  of  an  inherent  differ- 
ence in  the  qualities  of  the  office,  but  because 
the  power  to  remove  is  limited  to  the  power 
that  creates.  The  constitutional  officer  is  an 
agent  of  the  government  There  is  the  same 
lack  of  the  ingredients  of  contract,  and  the 
same  power  to  abolish  the  office  or  remove 
the  officer  by  amendment  of  the  Constitu- 
tion." In  this  case  the  fourteenth  amend- 
ment was  invoked,  and  expressly  held  not  ai>- 


plicable.  "A  public  office  cannot  be  called 
•property,*  within  the  meaning  of  these  con- 
stitutional provisions.  If  it  could  be,  it 
would  follow  that  every  public  officer,  no 
matter  how  insignificant,  would  have  a  vest- 
ed right  to  hold  his  office  until  the  expiration 
of  the  term.  Public  offices  are  created  for 
the  purpose  of  government"    Id. 

Andrews,  J.,  In  Nichols  v.  MacLean,  101 
N.  Y.  526^  5  N.  B.  347,  54  Am.  Rep.  730,  says: 
"It  is  true  that  in  this  country  offices  are  not 
hereditaments,  nor  are  they  held  by  grant 
The  right  to  hold  an  office,  and  to  receive  the 
emoluments  thereof  belonging  to  it,  does  not 
grow  out  of  any  contract  with  the  state;  nor 
is  an  office  property  in  the  same  sense  that 
cattle  or  land  are  the  property  of  the  owner." 
Kreitz  v.  Behrensmeyer,  149  111.  496,  36  N. 
B.  983,  24  L.  R.  A«  59;  Jones  v.  Shaw,  15 
Tex.  577. 

*'An  appointment  is  neither  a  contract,  nor 
is  the  office  or  its  prospective  emoluments 
the  property  of  the  incumbent  Upon  gen- 
eral principles  of  law^  the  office  itself  and 
its  emoluments  are  within  the  control  of  the 
government;  and  the  legislative  branch  of 
the  government,  whenever,  in  its  judgment 
public  policy  requires  it  may  declare  the 
office  vacant  or  transfer  its  duties  to  an- 
other officer,  before  the  expiration  of  the 
term  for  which  he  was  appointed."  Kenny 
V.  Hudspeth,  59  N.  J.  Law,  320,  36  Atl.  662. 

In  Foster  v.  Jones,  79  Va.  642,  52  Am.  Rep. 
637,  the  court  uses  the  following  language: 
"We  think  it  may  be  fairly  assumed  in 
the  outset  to  be  an  undeniable  proposition 
that  the  two  branches  of  the  Legislature,  as 
the  direct  representatives  of  the  people,  have 
the  right  where  no  restrictions  have  been  im- 
posed upon  them,  either  in  express  terms  or 
by  necessary  implication,  by  the  Constitu- 
tion, to  create  and  abolish  offices  according- 
ly as  they  may  regard  them  as  necessary  or 
superfiuous.  And  they  may  also,  under  like 
circumstances,  deprive  the  officers  of  their 
salaries,  either  directly,  by  removing  them 
from  office,  or  indirectly,  by  so  changing  the 
organization  of  the  departments  to  which 
they  are  attached  as  to  leave  them  without 
a  place."  Mechem  on  Pub.  Officers,  §  463  et 
seq.;  Throop  on  Pub.  Off.  §  1719;  23  Am.  & 
I2ng.  Enc.  of  Law,  328. 

In  the  case  of  State  v.  Hawkins,  44  Ohio 
St  109,  6  N.  E.  233,  Minshall,  J.,  says:  "The 
incumbent  of  an  office  has  not  under  our 
system  of  government  any  property  in  it 
His  right  to  exercise  it  is  not  based  upon 
any  contract  or  grant  It  is  conferred  on 
him  by  the  public  trust  to  be  exercised  for 
the  benefit  of  the  public.  Such  salary  as 
may  be  attached  to  it  is  not  given  him  be- 
cause of  any  duty  on  the  part  of  the  public 
to  do  so,  but  to  enable  the  Incumbent  the 
better  to  perform  the  duties  of  his  office,  by 
the  more  exclusive  devotion  of '  his  time 
thereto." 

In  the  case  of  Donahue  v.  Will  Co.,  100  111: 
94,  it  is  said:    "It  is  impossible  to  conceive 
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how,  tinder  our  form  of  gOTemment,  a  per- 
son can  own  or  have  title  to  a  govenunental 
office.  Offices  are  created  for  the  adminis- 
tration of  public  affairs.  When  a  person  is 
Inducted  into  an  office^  he  thereby  becomes 
empowered  to  exercise  its  powers  and  per- 
form Its  duties^  not  for  hiSi  but  for  the  pub- 
lic, benefit  It  would  be  a  misnomer  and  a 
perversion  of  terms  to  say  that  an  incum- 
bent owned  an  office*  or  had  any  title  to  it** 

/'Some  of  the  decisions  haye  adopted  the 
theory  that  an  office  is  property,  under  a  mis- 
taken view  that  the  common-law  doctrine 
that  an  office  is  a  hereditament  applied  to 
offices  of  this  country,  which  is  undoubtedly 
fallacious.  •  •  •  Public  offices  belong  to 
the  people,  and  are  to  be  both  conferred  and 
taken  away  according  to  their  will  and  ap- 
pointment, and  a  person  who  accepts  a  pub- 
lic office  does  so  subject  to  all  the  constltu- 
.tional  and  legislative  provisions  in  relation 
thereto."  Moore  v.  Strickland,  46  W.  Va. 
515.  33  S..  B.  274.  50  L.  R.  A.  279.  The  court 
in  this  case  refers  to  Hoke  y.  Henderson,  and 
expressly  rejects  the  doctrine  enunciated 
therein.  A  careful  research  fully  sustains 
the  remark  of  Mr.  Justice  Douglas,  supra. 

Mr.  Irving  Browne,  in  his  note  to  Grant  t. 
Sec.  of  State  for  India.  8  Bug.  Rul.  Cas.  266, 
states  the  doctrine  as  held  in  the  cases  cited 
by  us,  with  this  conclusion:  "Both  the  office 
itself  and  the  compensation,  upcm  general 
principles  of  law,  are  naturally  within  the 
control  of  the  goyemment,  to  diminish,  in- 
crease, or  abolish.  This  Is  the  general  doc- 
trine as  to  statutory  offices  in  this  country. 
An  appointment  to  an  office  is  not  a  con- 
tract, the  impairment  of  the  obligation  of 
which  is  forbidden  by  the  federal  Ckinstitu- 
tion."  He  notes  the  single  exception  in  the 
North  Carolina  court,  and  says:  ''In  all 
the  other  states  the  Legislature  may  do  what 
it  pleases  with  such  offices,  unless  it  is  ex- 
pressly restrained  by  the  Constitution;  an 
office  not  being  regarded  as  property,  nor 
the  subject  of  contract,  in  any  sense." 

It  will  be  observed  that  Chief  Justice  RufOn 
cites  no  authority  for  the  pn^oeltion  main- 
tained by  him.  He  contents  himself  with  the 
statement  that  "an  office  is  enumerated  by 
commentatCNTs  on  the  law  among  the  incor- 
poreal hereditaments."  And  while,  therefore, 
they  are  iwoperty,  he  says  that  "most  of 
the  rules  regulating  them  have  reference  to 
the  discharge  of  the  duties  and  the  promo- 
tion of  the  public  convenience.  They  are  pro 
commodo  populi;  hence  they  are  not  the  sub- 
ject of  property,  in  the  sense  of  that  full  and 
absolute  dominion  which  is  recognized  in 
many  other  things.  They  are  only  the  sub- 
ject of  property  as  far  as  they  can  be  so  in 
safety  to  the  general  Interest  involved  in  the 
discharge  of  their  duties.**  He  concedes  that 
the  office  may  be  abolished.  "With  these  lim- 
itations, and  the  like,"  says  he,  "a  public  of- 
fice is  the  subject  of  property,  as  everything 
corporeal  and  incorporeal  from  which  man 
can  earn  a  livelihood  and  make  a  gain.    And 


to  the  extent  of  his  salary,  It  is  private  inrop- 
erty,  as  much  as  the  land  which  he  tUls^  or 
the  hone  which  he  rides,  or  the  ddt>t  that  is 
owing  to  lilm."  We  must  confess  oar  ina- 
bility to  see  how  the  right  to  the  salary  can 
have  any  higher  or  stronger  ground  ugoa 
which  to  rest  than  the  right  to  tJie  office. 
The  salary  is  but  an  incident  to  the  office. 
The  chief  justice  does  not  express  himself 
with  his  usual  force  and  clearness  when  he 
says  that  offices  "are  not  the  subject  of  prop- 
erty in  the  sense  of  that  absolute  dominion 
which  is  recognized  in  many  other  things." 
and  yet,  "to  the  extent  of  his  salary,  it  is  pri- 
vate property,  as  much  as  the  land  he  tills, 
or  the  horse  which  he  rides,  or  the  debt 
which  is  owing  to  him."  When  he  concedes 
that  the  office  may  be  abolished,  such  conces- 
sion very  greatly  weakens  the  force  of  his 
conclusion. 

In  Mills  T.  WUliams,  83  N.  G.  558,  Pearson. 
J.,  in  his  usual  clear  and  concise  styles  thus 
states  the  distinction  between  legislation 
which  is  contractual  and  that  which  is  not 
In  discussing  .the  power  of  the  Legislature 
to  repeal  an  act  establishing  a  county,  he 
says:  «*The  substantial  distinction  Is  tills: 
Some  corporations  are  created  by  the  mere 
will  of  the  Legislature,  there  bting  no  other 
party  interested  or  concerned.  To  this  body 
a  portion  of  the  power  of  the  Legislature  is 
delegated,  to  be  exercised  for  the  public 
good,  and  subject  at  all  times  to  be.  modified, 
changed,  or  annulled.  Other  corporations  are 
the  result  of  contract"  (referrii^  to  private 
corporations).  The  same  distinction  was 
made  and  the  same  principle  clearly  enunci- 
ated by  Ruffin,  O.  J.,  in  University  t.  Maults- 
by,  43  N.  a  257.  He  says:  "But  the  court 
is  further  of  the  opinion  that  the  universfty 
is  a  public  institution  and  body  politic,  and 
hence  subject  to  legislative  control;  •  •  • 
and  therefore  the  corporation  waa  not  only 
originally  the  creature  of  the  Legislature^ 
but  is  dependent  on  its  will  for  its  continu- 
ing existence." 

"A  grant  of  land  by  a  state  is  a  contract, 
because  in  making  it  the  state  deals  with  the 
purchaser  precisely  as  any  other  vendor 
might;  and,  if  its  mode  of  conveyance  is  any 
different,  it  is  only  because,  by  virtue  of  its 
sovereignty,  it  has  power  to  convey  by  oth- 
er modes  than  those  which  the  general  law 
opens  to  individuals. .  But  many  things  done 
by  the  state  may  seem  to  hold  out  promises 
to  individuals,  which,  after  all,  cannot  be 
treated  as  contracts  without  hampering  the 
legislative  power  of  the  state  in  a  manner 
that  would  soon  leave  it  without  the  means 
of  performing  its  essential  functiona  The 
state  creates  offices,  and  appoints  persons  to 
fill  them;  it  establishes  municipal  corpora- 
tions, with  large  and  valuable  privileges  for 
its  citizens;  by  its  general  laws  It  holds  out 
Inducements  to  Immigration;  it  passes  ex- 
emption laws,  and  laws  for  the  encourage- 
ment of  trade  and  agriculture;  and  under  all 
these  laws  agreater  or  less  number  of  citizens 
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ezpeet  to  derlTe  jvraflt  and  emaluneiits.  Bat 
can  these  laws  be  regarded  as  contracts  be- 
tween the  state  and  the  officers  and  corpora- 
tions who  are,  or  the  citizens  of  the  state 
who  e;[pect  to  be,  benefited  by  thdr  pass- 
age^ so  as  to  preclude  their  being  repealed? 
On  these  points  It  would  seem  that  there 
conld  be  no  difficulty.  Wh«i  the  state  em- 
ploys officers  or  creates  municipal  corpora- 
tions as  the  mere  agencies  of  government,  It 
must  have  the  power  to  discontinue  the  agen- 
cy when|9ver  it  comes  to  be  regarded  as  no 
longer  important  The  framers  of  the  Con- 
stitution did  not  intend  to  restrain  the  state 
in  the  regulation  of  their  dvil  institutions 
adopted  for  internal  government'  They  may 
therefore  discontinue  offices,  or  change  the 
salary  or  other  compensation,  or  abolish  or 
change  the  organization  of  municipal  corpora- 
tions^ at  any  time,  according  to  the  existing 
legislative  view  of  stete  policy,  unless  for- 
bidden by  their  own  Ck)n8titution  from  do- 
ing so."  Oooley's  Oonst  Jim.  (Tth  Bd.)  887. 
We  do  not  think  it  would  be  profiteble  to 
enter  into  a  discussion  of  the  various  phases 
in  which  the  question  has  come  before  this 
court  It  is  a  part  of  the  Judicial  history  of 
the  state.  It  is  evident  tliat  the  effort  to  car- 
ry it  to  ite  logical  exclusion  has  rendered  it 
necessary  to  make  many  delicate  distinctions 
as  to  the  respect  in  which  and  to  what  ex- 
tent the  word  ''property"  applies  to  an  of- 
fice, ite  duties,  ite  emolumente,  and  when 
and  how  an  office  may  be  abolished,  or  the 
office  retelned  and  ite  duties  either  transfer- 
red to  another,  or  distributed  among  other 
govemmentel  agencies.  We  have  no  diq[K>si- 
tton  to  review  these  cases^  but  prefer  to 
adopt  what  may  appropriately  be  called  the 
American  doctrine  upon  the  subject,  so  clear- 
ly set  forth  in  a  number  of  the  many  deci- 
sions which  we  have  quoted.  Certainly  in 
one  eventful  period  of  the  history  of  the 
stete  it  did  not  occur  to  any  one  to  carry 
the  doctrine  of  Hoke  v.  Henderson  to  ite 
logical  conclusion.  Without  entering  into 
any  discussion  of  the  subject  we  may,  for 
the  purpose  of  this  argument,  assume  that 
the  state  of  North  Carolina  has  never  at  any 
time  from  ite  earliest  existence  lost  or  for^ 
felted  ite  statehood,  ite  political  integrity, 
nor  has  the  allegiance  of  ite  citizens  or  the 
officers  of  the  state  been  changed  to  any 
other  government,  except  in  so  far  as  the 
state  occupied  relations  to  other  governmentSw 
The  tenure  of  Judicial  offices  in  North  Car- 
olina prior  to  1888  was  for  life  or  good  be- 
havior. At  the  end  of  the  Civil  War  a  c<m- 
vention  was  held,  and  certain  amendmente 
made  to  the  Constitution;  retaining,  however, 
this  provision.  The  Constitution  thus  amend- 
ed was  ratified  by  the  people,  and  a  state 
government  duly  organfased  thereunder. 
Judges  were  elected  and  qualified,  and  were 
thereby  entitled  to  hold  such  offices  for  life. 
In  1868  a  second  convention  was  held,  the 
mode  of  election  changed,  the  tenure  changed 
from  life  to  a  term  of  eight  years,  and  this 


court,  then  composed  of  Pearson,  C.  J.,  and 
Justices  Reade  and  Battie,  and  the  superior 
court  bench,  upon  which  were  several  of  the 
ablest  lawyers  in  the  state,  without  question, 
recognized  the  right  of  the  people  by  con- 
stitutional amendment  to  deprive  them  of 
their  offices.  It  did  not  occur  to  either  of 
these  Judges  that  they  held  their  office  under 
any  contract,  or  that  they  had  any  property 
Interest  therein.  So  far  as  the  record  of  our 
judicial  liistory  shows,  no  question  was  made 
of  the  right  of  the  people,  by  amendment 
of  their  Constitution,  to  change  the  tenure 
and  mode  of  election  of  their  Judges  without 
in  any  respect  aboliching  or  changing  the  du- 
ties of  the  office.  The  Supreme  Court  and 
superior  courto  of  North  Carolina,  with  few 
exceptions,  were  given  the  same  Jurisdiction 
by  the  Constitution  of  1868  which  they  had 
under  the  old  Constitution.  Whatever  status 
the  state  may  have  occupied  in  ite  federal 
relations  from  1861  to  1868»  ite  Judges  held 
their  oS^ce  for  life  or  good  behavior,  and 
never  by  any  action  on  their  part  forfeited 
such  <^ce  to  the  state;  bence,  when  the 
state  resumed  ite  federal  relations  with  the 
United  States  government  it  did  so  in  re- 
spect to  ite  original  statehood,  and  not  by 
virtue  ct  any  new  source  of  political  life; 
and,  if  Hoke  v.  Henderson  had  been  the  con- 
trolling principle,  they  were  entitied  and  it 
was  their  duty  to  continue  to  hold  their  office 
and  discharge  ite  duties  in  accordance  with 
the  tenure  by  which  they  were  originally 
conferred.  Of  course,  we  refer  to  this  por- 
tion of  our  history  without  reference  to  the 
actual  conditions  existing,  and  upon  the  the- 
ory that  the  state,  in  ite  sovereign  capacity, 
having  withdrawn  ite  allegiance  from,  in  the 
same  capacity  resumed  it  to,  the  federal  gov- 
ernment Texas  ▼.  White,  7  Wall.  700,  19 
Im  Ed.  227;  Id.,  6  Rose's  Notes,  1066l  It  has 
never  been  seriously  contended  that  the 
Judges  in  North  Carolina  were  not  from  18G6 
to  1868  rightfully  in  the  discharge  of  their 
duties,  or  that  the  titie  to  their  offices  was 
in  any  respect  invalidated.  It  is  a  part  of 
the  history  of  this  country  that  in  a  large 
majority  of  the  original  18  states  forming 
the  Union  the  Judicial  tenure  was,  as  in 
North  Carolina,  for  life  or  good  behavior.  A 
large  number  of  those  states  have,  since  the 
adoption  of  the  federal  Constitution,  amend- 
ed their  Constitutions,  making  the  Judicial 
tenure  for  a  term  of  years;  and  in  no  in- 
stance, so  far  as  our  research  informs  us, 
was  the  contention  made  that  the  offices 
were  the  property  of  the  Judges,  held  by 
grant  The  only  reference  to  the  question 
which  we  find  (and  that  was  a  mere  sugges- 
tion) is  in  Com.  V.  Mann,  5  Watte  &  S.  418, « 
and  it  is  disposed  of  by  the  court  in  the  fol- 
lowing language:  "The  point  that  it  is  a 
contract  or  i>artakes  of  the  nature  of  a  con- 
tract will  not  bear  the  test  of  examination." 
While  we  are  not  inseueible  to  the  respon- 
sibility which  we  assume  in  overruling  a 
case  which  has  been  recognized  as  a  control- 
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ling  authority  apon  tills  subject  far  more 
than  half  a  century,  we  feel  that  we  are 
discharging  a  duty  which  the  court  of  last 
resort  owes  when  it  has  become  apparent 
that  the  case  brought  into  question  is  not 
supported  by  sound  reason,  and  is  in  conflict 
with  the  uniform  and  unbroken  current  of 
authority  in  the  federal  and  state  jurisdic- 
tions. In  so  far  as  Hake  v.  Henderson  is 
based  upon  a  constructian  of  the  federal 
Constitution,  it  is  our  duty  to  recognize  and 
enfc^rce  the  construction  put  upon  that  Con- 
stitution by  the  Supreme  Court  of  the  United 
States.  We  assume  that,  If  by  any  lawful 
procedure  the  question  could  come  before  the 
Supreme  Court  of  the  United  States,  whether 
an  office  created  by  the  Legislature  of  North 
Carolhia  was  property,  within  the  tenth  sec- 
tion of  article  1,  and  the  fourteenth  amend- 
ment to  the  Constitution,  that  court  would 
not  hesitate  to  follow  its  decisions,  rath^  than 
those  of  this  state.  But  it  is  said  that  we 
should  not  disturb  a  decision  so  long  acqui- 
esced in  and  so  often  followed.  "If  a  deci- 
sion is  based  upon  reasoning  that  can  be 
shown  to  be  erroneous  (that  is  to  say,  con- 
trary to  the  spirit  and  analogies  of  the  law), 
it  will  be  disregarded  In  other  Jurisdictions, 
and  may  even  be  overruled  in  the  same  juris- 
diction.'* Wambaugh's  Study  of  Cases,  53. 
In  Myers  v.  Craig,  44  N.  C.  169,  this  court, 
referring  to  a  well-considered  opinion  there- 
tofore rendered,  speaking  through  Pearson, 
J.,  says:  "It  is  clear  Spruill  v.  Leary  [35  N. 
C.  225]  is  not  sustained  by  Flynn  v.  Williams 
[23  N.  C.  509],  and,  after  much  research,  no 
authority  has  been  found  to  support  *the  ar- 
tificial and  hard  rule^  the  practical  operation 
of  which  at  this  day  would  be  to  enable  one 
man  to  sell  another  man's  land,  without  com- 
pensation.' "  This  was  regarded  as  sufficient 
reason  for  overruling  a  well-settled  authority 
In  this  state  in  respect  to  the  title  to  land. 
In  speaking  of  the  sanctity  of  judicial  prece- 
dents, a  great  jiu*ist  uses  the  following  lan- 
guage: "On  the  other  hand,  I  hold  it  to  be 
the  duty  of  this  court,  as  well  as  every  other, 
to  revise  its  own  decisions,  and,  when  satis- 
fled  that  it  has  fallen  into  a  mistake,  to  cor- 
rect the  aror  by  overruling  its  own  deci- 
sions." Another  justice  says:  "It  Is  going 
quite  too  far  to  say  that  a  single  decision  of 
any  court  is  absolutely  conclusive  as  a  prece- 
dent. It  is  an  elementary  principle  that  an 
erroneous  decision  Is  not  bad  law;  it  Is  no 
law  at  all."  It  may  be  flnal  upon  the  parties 
before  the  court,  but  It  does  not  conclude 
other  parties  having  rights  depending  upon 
the  same  question.  "It  Is,  no  doubt,  true  that 
even  a  single  adjudication  of  this  court  upon 
a  question  properly  before  it  Is  not  to  be 
questioned  or  disregarded  except  for  the  most 
cogent  reasons,  and  then  only  in  a  case  where 
it  Is  plain  that  the  judgment  was  the  result 
of  a  mistaken  view  of  the  condition  of  the 
law  applicable  to  the  question.  But  the  doc- 
trine of  stare  decisis,  like  almost  every  other 
legal  rule^  is  not  without  its  exceptions.    It 


does  not  apply  to  a  case  where  it  can  be 
shown  that  the  law  has  been  misunderstood 
or  misapplied,  or  where  the  former  determi- 
nation Is  contrary  to  reason.  The  authori- 
ties are  abundant  to  show  that  In  such  cases 
It  is  the  duty  of  the  courts  to  re-examine  the 
question.  Chancellor  Kent,  commenting  up- 
on the  rule  of  stare  decisis,  said  that  more 
than  a  thousand  cases  could  then  be  pointed 
out  in  the  English  and  American  courts  which 
had  been  overruled,  doubted,  or  limited  in 
their  application."  Rumsey  v.  Railroad,  133 
N.  y.  79,  30  N.  B.  654,  15  L.  R.  A.  618,  ^ 
Am.  St  Rep.  600. 

If  it  is  true  that  a  public  office  is  private 
property,  the  state,  instead  of  being  sover- 
eign, finds  herself.  In  her  effort  to  perform 
her  governmental  functions,  bereft  of  her  sor- 
erelgnty,  her  hands  tied,  her  progress  ob- 
structed, for  that  those  whom  she  has  com- 
missioned to  be  her  servants  have,  by  grants 
of  parts  and  parcels  of  her  sovereignty,  be- 
come her  masters,  and,  amvertlng  her  com- 
missions into  grants,  forbid  her  to  proceed 
or  go  forward.  That  this  is  not  fancy,  or  an 
Imaginary  result  of  enforcing  the  principle 
which  we  are  asked  to  perpetuate,  the  re- 
ports of  decided  cases  in  this  court  amply 
show.  When  it  was  sought  to  change  the 
mode  of  governing  the  asylums  and  other 
state  institutions  as  the  General  Assembly 
deemed  best  for  the  public  good,  it  was  claim- 
ed and  held  that  the  state  was  powerless,  be- 
cause the  directors  had  a  grant  based  upon 
contract,  by  which  they  were  entitled  to  man- 
age its  institutions  for  a  number  of  years. 
Wood  V.  Bellamy,  120  N.  C.  212,  27  S.  H  113; 
Lusk  V.  Sawyer,  120  N.  C.  225,  27  S.  E.  1007. 
It  was  held  in  Day's  Case,  124  N.  C.  369,  32 
S.  B.  750,  that  "although  a  new  method  of 
distributing  the  powers  and  duties  of  the 
government  and  conduct  of  the  State's  Prison 
may  be  desirable,  and  the  method  undertak- 
en to  be  adopted  by  the  act  of  1899  may  be 
best,  yet  such  changes  cannot  be  made  until 
the  expiration  of  the  contract  with  the  in- 
cumbent." The  system  of  criminal  courts 
created  by  legislative  enactment  could  not  be 
changed,  or  the  counties  In  the  districts  ad- 
justed to  suit  the  needs  of  the  people,  be- 
cause solicitors  had  contracts  with  the  state, 
and  held,  under  grants,  public  offices.  Wil- 
son V.  Jordan,  124  N.  C.  688,  33  S.  E.  139; 
McCall  V.  Webb,  125  N.  O.  243,  34  S.  E.  430. 
The  right  of  the  state  to  control,  as  in  tbe 
judgment  of  the  representatives  of-  the  peo- 
ple it  thought  best,  its  property  interest  in  a 
raih*oad,  was  perverted  because  the  directors 
had,  by  grant,  property  in  the  office  for  a 
term  of  two  years.  Bryan  v.  Patrick,  124  N. 
C.  651,  33  S.  E.  151.  The  power  to  repeal 
an  act,  abolish  the  office  of  railroad  conmila- 
sioner,  and  establish  a  new  commission^an 
agency  of  pm-ely  legislative  creation— was  de- 
nied for  the  same  reason.  Abbott  v.  Bedding- 
field,  125  N.  C.  256^  34  S.  E.  412.  What  tbe 
representatives  of  the  people  deemed  an  im- 
provement In  the  public  school  ^^stem  was 
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prevented  because,  with  the  grant  of  a  pub- 
lic office  in  his  hand,  a  school  committee  man 
asserted  liis  property  right  to  the  office. 
Greene  v.  Owen.  125  N.  O,  212.  34  S.  B.  424; 
Dalby  t.  Hancodc,  125  N.  O.  825,  34  S.  B.  516; 
Gattis  v.  Griffin,  125  N.  O.  833.  84  S.  B.  429. 
We  do  not  cite  these  cases  for  the  purpose  of 
criticising  them.  For  the  purpose  of  the  dis- 
cussion, we  regard  them  as  the  logical  deduc- 
tioo  to  be  drawn  ftom  the  principle  that  a 
person  may  have  a  contractual  right  to  or 
property  in  public  office. 

The  facts  in  this  case  strikingly  illustrate 
the  wisdom  of  holding  that  a  public  office  is 
not  private  property,  thus  preventing  the 
state  and  its  agencies  from  performing  its 
functions  in  respect  to  its  Internal  goTem- 
ment  It  became  evident  to  the  Legislature 
that  It  would  be  wise  to  inaugurate  a  system 
of  working  the  public  roads  of  Raleigh  town- 
ship by  the  use  of  the  convicts.  For  the 
purpose  of  doing  so,  a  scheme  was  devised 
and  enacted  into  law.  Officers  were  provid- 
ed for,  and  their  mode  of  election  and  term 
of  office  fixed.  In  process  of  time,  it  became 
necessary  to  enlarge  the  operations  to  other 
parts  of  the  county.  The  plan  which  had 
been  adopted  was  found  to  be  wise,  and  it 
was  desired  to  enlarge  its  sphere.  It  thus 
became  necessary  to  have  other  cheers;  to 
distribute  the  duties  and  subdivide  their 
work.  For  this  purpose  the  law  of  1903  was 
enacted.  The  whole  scheme  looked  to  and 
had  for  its  object  the  public  good— the  im- 
provement of  the  public  roads— not  the  crea- 
tion of  offices  to  be  granted  to  the  mere 
agents  employed  for  this  purpose.  The  re- 
lator finds  no  place  in  the  new  scheme  for 
working  the  roads.  He  has  no  duties  or  pow- 
ers, and  no  salary  is  provided  for  him.  If 
his  contention  be  correct,  the  working  of  the 
public  roads  must  be  stopped  until  his  term 
of  office  expires.  This  is  the  logical  result 
of  his  contention  that  he  has  a  property  right 
In  the  office;  that  he  has  risen  above  his 
source;  that,  instead  of  being  a  mere  servant 
or  agent  commissioned  to  discharge  certain 
public  duties,  he  has  become  the  owner  of 
part  of  the  sovereignty,  of  the  state,  and  at 
his  will  a  great  work  of' public  improvement 
must  stop.  This  does  violence  to  our  concep- 
tion of  the  relations  which  public  s^rants 
bear  to  the  people  or  their  government  The 
following  language  used  by  Judge  Nicholl  in 
State  V.  Dews,  supra,  so  clearly  sets  forth 
the  reason  upon  which  the  true  principle  is 
founded,  that  we  quote  at  some  length: 
"The  appointment  of  him,  as  well  as  other 
officers,  is  not  a  grant  in  derogation  of  the 
rights  of  the  public,  but  the  constituting  by 
the  people,  in  the  exercise  of  their  sovereign- 
ty, of  an  agent  to  carry  their  sovereignty  Into 
effect  In  creating  an  Office,  the  body  public 
does  not  restrict  its  sovereignty,  or  the  power 
of  the  Legislature  through  whom  that  sover- 
eignty is  expressed  and  exercised.  The  pur- 
pose is  to  extend  the  sphere  of  its  action,  or 
at  least  to  give  it  operation.    But  if  it  be 


true  that  the  officer  has  a  property  in  his  of- 
fice, that  that  property  embraces  its  duties 
as  they  were  prescribed  by  law  at  the  mo- 
ment he  was  commissioned  and  qualified,  and 
that  those  duties  cannot  be  changed  without 
a  forbidden  disturbance  of  private  property, 
the  consequence  is  that  by  his  appointment 
the  officer  becomes  placed  above  the  sover- 
eignty of  the  people  during  the  term  for 
which  he  is  elected." 

While  it  is  our  duty  to  search  for,  and.  if 
happily  we  find  the  law,  to  apply  it  to  the 
case,  we  tliink  it  not  improper,  in  view  of 
the  range  which  the  discussion  of  the  prin- 
ciple involved  in  this  case  has  taken  In  our 
Reports^  to  say,  in  response  to  the  argument 
that  if  the  Legislature  be  permitted  to 
change^  modify,  abolish,  or  otherwise  deal 
with  public  office  and  its  incumbents,  uncer- 
tainty in  security  and  constant  disturbance  In 
the  administration  of  the  domestic  affairs  of 
the  state  will  follow,  that  ours  is  a  govern- 
ment "of  the  people,  by  the  people,  and  for 
the  people'';  that,  except  in  so  far  as  they 
have,  in  their  organic  law,  limited  their  pow- 
er to  speak  and  act  through  their  representa- 
tives, sovereignty  rests  with  them.  We,  who 
are  commissioned  to  perform  judicial  func- 
tions, may  not  claim  to  be  wiser  than  they, 
or  find  any  other  guide  for  our  conduct  than 
the  Ck>nstitutlon  which  they  have  ordained. 
If  the  people  have  not  authorized  their  legis- 
lative department  to  parcel  out  their  sover- 
eignty by  grants  of  public  offices  as  private 
property,  we  dare  not  do  sa  The  Legisla 
ture,  having  been  Intrusted  with  the  power 
of  either  electing  or  providing  for  the  elec- 
tion of  (McevB  of  legislative  creation,  must, 
as  the  representatives  of  the  people,  be  in- 
trusted to  make  such  changes  in  the  tenure, 
duties,  and  emoluments  of  such  offices  as,  io 
its  Judgment,  the  public  interest  demands. 
This  power  having  been  vested  in  tliat  de- 
partment of  the  government,  it  is  our  duty 
to  obey  and  enforce  the  law  as  the  "state's 
collected  will." 

To  conclude  the  matter,  the  doctrine  of 
Hoke  V.  Henderson  is  based  upon  the  propo- 
sition that  public  office  is  private  property, 
with  all  the  results  that  logically  fiow  there- 
from. In  so  far  as  that  case  holds  this  propo- 
sition to  be  law,  we  expressly  oveiTule  it,  and 
declare  that  no  officer  can  have  a  property 
in  the  sovereignty  of  the  state;  that  in  re- 
spect to  offices  created  and  provided  for  by 
the  Constitution,  the  people,  in  convention 
assembled,  alone  can  alter,  change  their  ten- 
ure, duties;  or  emoluments,  or  abolish  them; 
that  in  respect  to  legislative  offices,  it  is  en- 
tirely within  the  power  of  the  Legislature  to 
deal  with  them  as  public  policy  may  suggest 
and  public  interest  may  demand. 

The  judgment  of  the  court  below  is  af- 
firmed. 

CLARK,  O.  J.  (concurring).  The  court  that 
decided  Hoke  v.  Henderson,  15  N.  C.  1,  25 
Am.  Dec  677.  did  not  deem  themselves  in- 
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fallible,  for  they  overruled  divers  of  theliv 
own  opinions  as  erroneous*  and  succeeding 
courts  have  overruled  other  opinions  of  that 
court  There  Is  no  peculiar  sacredness  at- 
tached to  Hoke  .▼.  Henderson.  No  other 
court  whatever,  anywhere  or  at  any  time,  has 
followed  It  as  authority.  All  have  concurred 
in  disregarding  it,  and  not  a  few  have  sharp- 
ly criticised  it,  a  few  of  which  criticisms  have 
been  coUected.  127  N.  C,  at  pages  252,  263, 
37  S.  B.  263.  If  Mr.  Reverdy  Johnson  paid 
the  decision  the  scant  compliment  of  men- 
tioning it  in  his  argument  in  Bx  parte  Gar- 
land, 4  Wall.  333,  18  L.  Bd.  366,  the  opinion 
of  the  court  did  not  treat  it  with  as  mudi 
consideration.    It  is  not  referred  to. 

Nor  has  the  case  always  been  followed 
even  by  this  court  It  owes  its  prominence, 
not  to  the  original  decision  in  1833,  which 
was  not  followed  for  near  40  years>  but  to 
its  revival  and  wid^  application  after  the 
political  changes  in  1870  and  1888.  Its  fun- 
damental doctrine,  that  office  is  not  an  agen- 
cy, but  property  obtained  by  contract  and 
therefore  protected  by  the  contract  clause  of 
the  federal  Omstitutlon,  was  most  eflTectually 
denied  by  every  Judge  when  he  took  his  seat 
on  the  Supreme  or  the  Superior  Ck>urt  bench 
in  1868,  since  he  did  so  In  disregard  of  that 
holding.  The  convoition  of  1868  could  no 
more  abrogate  a  contract  (if  office  was  a  con- 
tract) than  it  could  any  other  contract  made 
in  1865-68.  The  court  has  often  ignored  it, 
notably  in  MilU  v.  Williams,  38  N.  C.  55& 
Bunting  T.  Qales,  77  N.  0.  283,  and  Winslow 
V.  Morton,  118  N.  0.  486,  24  a  B.  417;  and 
there  are  other  cases  in  which  it  has  been 
only  partially  upheld.  Having  discussed 
these  cases  in  numerous  dissenting  opinions 
from  Day's  Case,  124  N.  0.  362,  32  S.  B.  748, 
down  to  Taylor  v.  Vann,  127  N.  O.,  at  pages 
248-263,  87  S.  B.  263,  in  which  last  many  of 
the  opinions  sustaining  the  legislative  power 
over  offices  created  by  legislation  are  again 
collected,  it  is  not  necessary  that  I  should 
now  discuss  them. 

As  the  essence  of  the  decision  in  Hoke  t. 
Henderson  is  that  office  is  property  based  on 
contract,  and  hence  protected  by  the  United 
States  ConstitutioQ  (for  there  is  no  such 
clause  in  the  state  C!onstitntion),  the  General 
Assembly  could  not,  if  that  view  was  correct, 
make  any  rule  nor  pass  any  law  to  disregard 
it  If  they  could,  then  all  future  contracts 
of  any  kind  whatsoever  could  be  taken  out 
of  the  protection  of  the  federal  Oonstitution 
by  a  simple  statute  that  all  futu^  contracts 
shall  not  have  that  protection.  So  far  from 
the  Legislature  acquiescing,  every  case,  from 
Hoke  V.  Henderson  itself  down  to  Mial  v. 
Bllington,  the  present  case,  was  necessarily 
.presented  by  legislative  action  taken  in  dis- 
regard of  H(^e  V.  Henderson.  As  long  as 
the  court  held  to  the  doctrine  of  that  case, 
the  Legislature  could  make  no  rule  to  the 
contnry,  beyond  persistently  disregarding  it, 
as  it  bas  often  done,  as  evidenced  by  numer- 


ous decisions.  There  is  no  way  to  get  rid 
of  the  decision  except  by  the  court  which 
made  it  repudiating  it,  for  the  reasons  given 
in  the  very  able  opinion  filed  in  tills  case  by 
Mr.  Justice  OONNOR. 

The  Legislature  shapes  the  administrative 
and  political  policy  of  the  stata^  and  its 
members  are  elected  at  short  intervals  for 
the  purpose  of  conf<M:ming  the  direction  of 
public  affairs  to  the  changing  s^timent  of 
the  people  and  ttie  progress  of  events.  This 
policy  must  be  put  into  operation  through 
officers  who  are  simply  agents  of  the  govern- 
ment If  a  legislature  elected  for  two  years 
can  put  in  its  agents  for  life  or  long  terms, 
and  keep  them  in  by  the  court's  holding  that 
office  is  a  contract  and  incumbents  are  Ir- 
removable, such  temporary  legislature  can 
dominate  the  people  f(Hr  any  period  it  may 
see  fit  to  fix  for  the  duration  of  offices  filled 
or  created  by  it  This  is  a  denial  of  the 
foundation  principle  of  ail  American  gov- 
ernment—the sovereignty  of  the  people.  The 
fact  that  the  Cbnstitution  fixes  the  term  of 
certain  officers,  and  forbids  a  diminution  ef 
their  salaries,  is  of  itself  conclusive  that  aU 
other  officers  and  their  salaries  are  not  thus 
protected,  but  are  subject  to  change  and  oon- 
tn^  by  the  people^  acting  through  subsequent 
legislatures. 

It  must  be  remembered  that  when  Hoke 
T.  Henderson  was  decided,  the  United  States 
Supreme  Oourt  had  not  then  held,  as  It  soon 
afterwards  did  in  Butler  v.  Pennsylvania,  10 
How.  402,  416k  13  U  Bd.  472,  that  an  office 
was  not  a  contract,  and  not  protected  by  the 
contract  clause  of  the  federal  Constitution. 
This  doctrine  that  court  has  uniformly  main- 
tained ever  since,  notably  in  Newtcm  v.  Oom- 
missioners,  100  U.  a  548,  25  U  Od.  710, 
Blake  v.  U.  S.,  103  U.  S.  227,  26  L.  Bd.  462, 
Crenshaw  v.  U.  S.,  134  U.  S.  90,  10  Sop.  Ct 
431,  33  L.  Bd.  825.  and  many  other  cases. 
including  the  late  decision  in  Taylor  t.  Beck- 
ham, 178  U.  S.  577,  20  Sup.  Ct  1000,  44  U 
Ed.  1187.  Had  those  decisions  or  any  one  of 
them,  been  rendered  in  1833,  it  is  quite  cer- 
tain Hoke  V.  HendenKm  would  have  been  de- 
cided the  other  way,  for  the  constmction 
placed  by  the  United  States  Suinreme  Court 
upon  any  clause  of  the  federal  Constttntion 
is  conclusive  upon  all  other  courts. 

For  well-nigh  40  years  Hoke  v.  Hoiderson 
was  applied  to  no  controversy  over  an  office. 
In  Mills  V.  Williams  (1851)  83  N.  O.  668,  it 
was  not  cited,  but  disregarded  and  practical- 
ly overruled,  both  in  the  reasoning  of  the 
opinion  and  its  effect  which  was  to  hold 
that  all  the  duties  and  emoluments  of  the 
office  of  sheriff  of  Polk  county  were  trans- 
ferred intact  to  the  sheriff  of  Rutherford 
county.  In  Cotten  v.  BlUs,  62  N.  C.  548,  it 
is  true  Hoke  v.  Henderson  was  cited,  but  the 
decision  rested  on  a  different  point— -that  the 
state  could  not  vacate  a  federal  office.  The 
Legislature  of  1865  disregarded  Hoke  v.  Hen- 
derson by  vacating  legislative  offices^  and 
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even  filling  such  Judgeships  as  It  saw  fit  wltii 
new  men.  In  1868  the  conventlCA  again  did 
the  same  thing  by  the  judges  which  Hoke  ▼. 
Henderson  held  could  not  be  done  by  the 
clerks,  1.  e.,  changed  the  appointive  life 
tenure  Into  an  elective  term  of  years.  This 
could  not  Ibave  been  done  If  office  were  a 
contract,  for  the  federal  Oonstltutloa  forbids 
any  *'8tate  to  pass  any  law  to  Impair  the 
obligation  of  a  contract''  The  restriction 
was  upon  the  state»  not  merely  upon  its  Leg- 
islatinre.  The  prohibition  applies  to  a  con- 
vention as  well  as  to  the  Legislature.  Louisi- 
ana v.  TayliMT,  106  U.  S.  464,  26  L.  Bd.  1133, 
and  other  cases  dted;  Abbott  ▼•  Bedding- 
field,  125  N.  O.,  at  page  285,  84  S.  El  412.  As 
already  stated,  every  judge  who  took  his 
seat  upon  the  bench  In  1868  took  it  In  defi- 
ance of  Hoke  V.  Henderson.  The  <^cers 
turned  out  In  1868  held,  not  by  vhtue  of  any 
authority  recognized  In  1861-66,  but  they  had 
all  been  Inducted  In  1865,  after  the  war  dos- 
ed, or  later. 

After  being  thus  silent  and  practically  dis- 
regarded, without  a  single  application  of  it, 
for  near  40  years,  Hoke  t.  Henderson  was 
resurrected  after  the  change  In  the  political 
majority  of  the  General  Assembly  in  conse- 
quence of  the  elections  of  1870  and  19!fl  Its 
invocation  and  somewhat  more  extended  ap- 
plication thwarted  the  etfort  of  the  people, 
through  their  new  representatives,  to  con- 
trol the  policy  of  the  state  by  changing  the 
Incumbents  of  offices  created  by  the  Legis- 
lature with  men  of  views  in  accord  with  the 
diange  expressed  at  the  ballot  box.  Later 
on,  however,  Hoke  v.  Henderson  was  prac- 
tically ignored,  or  much  limited,  in  Bunting 
V.  Gales,  77  N.  O.  283,  Wlnslow  v.  Morton, 
118  N.  a  486v  24  S.  Bw  417,  and  other  cases. 

In  Wood  V.  Bellamy,  120  N.  0.  212,  27  S. 
E.  118,  there  was  an  application  of  Hoke  v. 
Hender8<tt  tn  a  case  where  new  incumbents 
were  placed  in  offices  as  to  which  there  had 
been  no  change  of  duties,  but  a  change  of 
names  only.  This  decision  was  within  the 
limits  of  the  original  decision.  It  was  the 
subsequent  cases,  beginning  with  Day's  Case, 
in  124  N.  G.  362,  32  B.  B.  748,  which  carried 
it  further,  causing  it  to  be  denied,  and  its 
ultimate  and  inevitable  overthrow.  In  Ward 
V.  Elizabeth  City,  121  N.  C.  1,  27  S.  B.  093. 
attention  was  for  the  first  time  called  to  the 
fact  that  the  decision  in  Hoke  v.  Henderson 
had  been  denied  in  all  other  states^  and, 
while  admitting  that  it*  had  been  recognized 
in  this  state,  it  was  held  that  Ward  was  not 
protected  by  it  In  Caldwell  v.  Wilson,  121 
N.  C.  426,  28  S.  B.  654,  In  a  very  able  opin- 
ion, it  was  again  shown  (at  pages  467,  468, 
121  N.  C,  pages  560,  561,  28  S.  B.),  that  Hoke 
V.  Henderson  was  contrary  to  all  precedents 
elsewhere,  and  the  opinion  was  expressed 
that  the  doctrine  had  been  "carried  to  its 
fullest  legitimate  extent"  here,  and  Wilson, 
like  Ward,  was  held  not  protected  by  it  in 
his  office. 

With  the  subsequent  expansion  of  the  doc- 


trine to  new  territory  and  wider  fields,  it  can 
serve  no  purpose  now  to  deal.  Those  matp 
ters  have  been  fully  discussed  in  the  opin- 
ions and  dissenting  and  concurring  opinions 
filed  in  the  various  "offlceholdlng  cases"  from 
Day's  Case,  supra*  in  which  the  Legislature 
was  denied  power  to  control  the  penitentiary, 
down  through  various  offices  to  Taylor  v. 
Vann,  127  N.  G.  249«  37  S.  B.  268,  which  was 
as  to  the  costs  in  an  action  to  recover  a  $2 
per  annum  office  (member  of  county  board 
of  education)  when  the  term  of  the  officer 
had  expired  before  Judgment  Thus  expand- 
ed, the  doctrine  necessarily  destroyed  Itself. 
The  people  of  the  state  could  not  and  would 
not  be  prohibited  and  controlled  in  the  man- 
agement of  their  own  institutions  and  their 
public  policies  by  judge-made  law,  which 
was  denied  by  all  other  courts,  including  the 
highest  at  Washington.  The  doctrine  has 
existed  nowhere  else.  The  conflict  between 
the  court  and  the  General  Assembly  could 
not  continue.  No  act  of  the  Legislature  could 
terminate  it  EJveiy  time  the  question  has 
been  presented  in  all  these  years,  it  has  been 
raised  upon  an  act  of  the  Legislature  which 
had  been  passed  in  disregard  of  Hoke  v. 
Henderson.  Its  assertion  could  be  renounced 
only  by  the  court  This  it  has  now  done,  ex- 
plicitly, deariy,  and  the  doctrine  of  private 
properly  in  public  office,  started  on  its  course 
by  the  decision  in  Hoke  v«  Henderson,  will, 
like  the  ghost  in  Hamlet  *'no  longer  walk 
the  earth"  to  disquiet  the  peace. 

MGNTGGBiBRY,  J.  (dissenting).  Mr.  Jus- 
tice CONNOR,  in  writing  for  the  court  its 
opinion  in  this  case,  states  clearly  and  forci- 
bly what  Is  called  the  ''American  Doctrine** 
in  reference  to  the  nature  and  tenure  of  pul>- 
lic  office,  and  makes  copious  extracts  from 
the  decisions  of  the  courts  of  many  of  the 
states  of  the  Union,  and  ttom  two  of  the 
Supreme  Courts  of  the  United  States,  in  af- 
firmation of  the  view  ot  the  majority  of  the 
court;  and  it  may  be  taken  as  true  that  the 
Supreme  Court  of  North  Carolina  is  the  only 
court,  state  or  federal,  whidi  has  held  that 
a  legislative  office  is  property,  that  it  is  held 
by  contract  between  the  state  and  the  offi- 
cer, and  that  the  officer  can  be  deprived  of 
his  office  by  Judicial  determination  only.  I 
was  aware  of  this  particular  isolation  of  the 
North  Carolina  court  when  I  wrote  for  the 
court,  at  its  February  term,  1897,  the  opin- 
ion in  the  case  of  Wood  v.  Bellamy,  120  N.  O. 
212,  27  S.  B.  113.  Why,  then,  did  I  not  at 
that  time,  take  the  opposite  view,  and  use  my 
voice  to  ally  the  decisions  of  this  court  on 
the  subject  under  discussion,  with  the  uni- 
versal Judicial  sentiment  of  the  country? 
There  were  two  reasons  why  I  could  not  do 
so.  The  first  was  that  for  almost  three 
score  and  ten  years  the  law  as  it  was  writ- 
ten in  Wood  V.  Bellamy,  supra,  had  been  the 
law  under  decisions  of  this  court  and  those 
decisions  made  by  Judges  holding  personally 
different  political  views,  and  many  of  them 
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known  to  be  of  marked  Judicial  tempera- 
ment, and  ranking  In  the  very  highest  order 
of  legal  learning  and  general  scholarship; 
and,  second*  those  dedslcms,  and  especially 
the  one  of  Hoke  ▼.  Henderson,  15  N.  O.  1, 
25  Am.  Dec.  677»  delivered  in  1833,  and  writ- 
ten by  Chief  Justice  Ruffin*  seemed  to  me 
to  be  conclusive  on  the  subject  The  Judges 
at  that  time  were  Ruffln  (Chief  Justice),  Dan- 
iel, and  Gaston,  a  court  of  which  any  nation 
in  any  age  might  be  proud.  The  opinion  Is 
a  model  of  Judicial  style,  notable  for  its 
strong  and  pure  English  and  for  the  vigor 
and  force  of  its  reasoning.  No  synopsis  of 
it  can  do  the  author  justice.  Among  the  con- 
clusions was  this:  That  an  office  was  prop- 
erty, a  vested  right,  existing  under  contract 
between  the  state  and  the  officer,  and  that 
an  act  of  the  Legislature  which  sought  to  de- 
prive the  officer  of  his  property  In  the  office 
was  unconstitutiona]  and  void.  And  that 
proposition  was  not  doubted  by  this  court  un- 
til 66  years  had  elapsed,  when  the  dissenting 
opinion  In  Day's  Case,  124  N.  a  862,  82  S.  E. 
748,  was  ffied  by  Justice  Clark,  the  present 
Chief  Justice.  Within  less  than  two  years  be- 
fore the  dissenting  opinion  in  Day's  Case  was 
filed,  the  same  Justice  had  written  the  unan- 
imous opinion  of  this  court  In  the  case  of 
Ward  V.  Elizabeth  City,  27  S.  E.  894,  uphold- 
ing the  doctrine  of  Hoke  v.  Henderson,  in  the 
following  language:  "The  only  restriction 
upon  the  legislative  power  Is  that  after  the 
officer  has  accepted  office  upon  the  terms 
specified  In  the  act  creating  the  office,  this 
being  a  contract  between  him  and  the  state, 
the  Legislature  cannot  turn  him  out  by  an 
act  purporting  to  abolish  the  office,  but  which 
in  effect  continues  the  same  office  In  ex- 
istence, nils  is  cm  the  ground  that  an  office 
is  a  contract  between  the  officer  and  the 
states  as  was  held  in  Hoke  v.  Henderson,  15 
N.  C.  1  [25  Am.  Dec.  677],  and  has  ever  since 
been  followed  in  North  Carolina  down  to 
and  including  Wood  v.  Bellamy,  supra, 
though  this  is  the  only  one  of  the  45  states 
of  the  Union  which  sustains  that  doctrine." 
In  writing  of  that  celebrated  opinion  (Hoke 
V.  Henderson)  neariy  40  years  afterwards, 
Pearson,  C.  J.,  In  Clark  v.  Stanley,  66  N.  C. 
67,  8  Am.  Rep.  488,  referred  to  It  as  "that 
mine  from  which  so  much  rich  ore  has  been 
dug."  I  cannot  think  it  out  of  place  to  quote, 
from  the  address  of  the  late  Honorable  Wil- 
liam A.  Graham  on  the  life  of  Chief  Justice 
Ruffln,  his  remarks  in  reference  to  that  great 
case— Hoke  v.  Henderson.  The  (^)eaker  said: 
"Judge  Ruffin's  conversancy  with  political 
ethics,  public  law,  and  English  and  Ameri- 
can histoiy  seems  to  have  assigned  to  him 
the  task  of  delivering  the  opinions  on  con- 
stitutional questions  which  have  attracted 
most  general  attention.  That  delivered  by 
him  In  the  case  of  Hoke  v.  Henderson,  in 
which  it  was  held  that  the  Legislature  could 
not,  by  a  sentence  of  its  own  in  the  form  of 
an  enactment,  divest  a  citizen  of  property, 
even  In  a  public  office^  because  the  proceed- 


ing was  an  exercise  of  Judicial  power,  re- 
ceived the  encomium  of  Kent  and  other  au- 
thors on  constitutional  law,  and  I  happened 
personally  to  witness  that  it  was  the  main 
authority  relied  on  by  Mr.  Reverdy  Johnson 
In  the  argument  for  the  second  time  In  E2x 
parte  Garland,  which  involved  the  power  of 
Congress,  by  a  test  oath,  to  exclude  lawy^s 
from  the  practice  in  the  Supreme  Court  of 
the  United  States  for  having  participated  in 
dvil  war  against  the  government;  and  In 
which  its  reasoning  on  the  negative  side  of 
the  question  was  sustained  by  that  august 
tribunal.''  The  same  question  was  before 
this  court  again  In  the  case  of  Cotten  v.  El- 
lis, 52  N.  C.  545.  The  court  there  said, 
through  Pearson,  C.  J.:  "The  legal  effect 
of  the  appointment  was  to  give  the  office  to 
the  applicant,  and  he  became  entitled  to  it 
as  a  'vested  right'  for  the  term  of  three  years, 
from  which  he  could  only  be  removed  in  the 
manner  prescribed  by  law,  and  of  which  the 
Legislature  had  no  power  to  derive  him. 
This  is  settled.  Hoke  v.  Henderson,  15  N. 
C.  1  [25  Am.  Dec.  677J."  And  again  the  ques- 
tion was  presented  for  decision  In  the  case 
of  King  V.  Hunter,  65  N.  C.  603,  6  Am.  Rep. 
754.  The  opinion  in  the  case  was  delivered 
by  Judge  Reade,  who  said:  "Nothing  is 
better  settled  than  that  an  office  Is  prop- 
erty. The  incumbent  has  the  same  right  to 
it  that  he  has  to  any  other  property.  There 
is  a  contract  between  him  and  the  state  that 
he  will  discharge  the  duties  of  the  office  {and 
he  is  pledged  by  his  bond  and  his  oath),  and 
that  he  shall  have  the  emoluments  (and  the 
state  is  pledged  by  its  honor).  When  the 
contract  is  struck,  it  is  as  complete  and  bind- 
ing as  a  contract  between  individuals,  and 
it  cannot  be  abrogated  or  impaired  except 
by  the  consent  of  both  parties."  Again  the 
question  was  presented  in  the  case  of  Bailey 
V.  CaldweU,  68  N.  C.  472,  and  decided  in  the 
same  way.  Upon  the  reasoning  and  the  au- 
thority of  the  foregoing  cases,  the  numerous 
decisions  involving  the  same  question,  and 
heard  in  this  court,  beginning  with  Wood  v. 
Bellamy,  down  to  this  time  have  been  made. 
It  may  not  be  inappropriate  to  say  that  the 
thorough  and  elaborate  arguments  of  counsel 
and  the  dissenting  opinions  in  the  cases  that 
followed  Wood  v.  Bellamy  very  much  weak- 
ened my  view  of  the  c(HTectness  of  the  deci- 
sion In  Hoke  v.  Henderson  as  applicable  to  the 
genius  of  our  institutions  and  the  thought  ot 
the  age,  and  I  am  free  to  say  that  if  it  had 
been  a  new  question  I  would  have  adopted 
what  is  called  by  the  court  'the  American 
Doctrine.'*  But  I  cannot  get  my  consent  to 
Join  in  overrallng  the  decisions  of  this  court, 
beginning  with  Hoke  v.  Henderson,  and  at  In- 
tervals down  almost  to  the  present  day: 
First,  because  the  law  as  settled  in  those 
decisions  has  been  too  long  the  law  of  this 
state  to  be  overthrown  by  the  Judicial  decree 
of  Judges  who  may  not  see  the  law  more 
clearly  than  did  that  great  court  which  made 
the  decision  in  that  celebrated  case  of  Hoke 
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▼.  Henderson,  not  to  mention  succeeding 
Judges  who  followed  the  precedent  And, 
again,  the  General  Assembly  has  met  in  ses- 
sion more  than  90  times  since  the  decision  of 
Hoke  v.  Henderson.  Its  members  knew,  at 
any  and  all  of  its  sessions,  that  so  far  as 
legislative  offices,  that  is,  offices  not  ordained 
by  the  Constitution  with  fixed  tei-ms,  were 
concerned,  they  could  alter  the  effect  of  the 
rule  laid  down  in  that  case  by  the  enactment 
of  a  statute,  not  **retrospective"  in  its  action, 
thereby  interfering  with  vested  rights,  but 
prescribing  a  rule  of  property  in  said  office, 
and  modifying  the  extent  of  interest  and 
tenure  therein  •'prospectively."  Caldwell  v. 
Wilson,  121  N.  a,  at  page  469,  28  8.  ffi.  554. 
By  that  means^  such  officers  elected  or  ap- 
pointed after  the  going  into  effect  of  the  act 
would  hold  under  the  statute  and  subject  to 
its  provisions.  No  such  statute  has  been  en- 
acted. The  legislative  department  has  ac- 
quiesced in  Hoke  v.  Henderson,  with  full 
knowledge  that  it  had  the  power  to  change 
the  effect  of  the  doctrine  announced  in  Hoke 
V.  Henderson  in  the  manner  and  to  the  ex- 
tent above  specified.  A  bill  for  that  purpose 
was  introduced  at  the  session  of  1901,  and 
received  the  unanimous  rei)ort  of  the  commit- 
tee which  liad  it  in  charge^  but  for  reasons 
satisfactory  to  them  it  was  not  enacted  into 
law.  Under  such  an  act  the  officer  would 
take  his  office  with  the  knowledge  and  un- 
derstanding, when  he  accepted  it,  tiiat  he  held 
it  subject  to  removal  under  the  terms  of  the 
act,  and  no  such  question  could  arise  as  was 
decided  in  Hoke  v.  Henderson,  where  the 
right  to  the  office  was  unqualified.  In  case 
of  removal  of  any  such  officer,  no  constitu- 
tional provision,  either  federal  or  state,  could 
be  invoked  to'  protect  his  rights  of  property 
in  case  of  his  removal  from  office,  as  he 
agreed  that  that  might  be  done  when  he  ac- 
cepted it  It  was  the  Constitution  of  North 
Carolina  of  1776,  adopted  at  Halifax,  which 
was  referred  to  in  the  case  of  Hoke  v.  Hender- 
son as  the  instrument  which  was  violated 
by  the  act  of  Assembly,  and  the  provision 
was  section  12  in  the  Declaration  of  Rights, 
which  was  in  these  words:  "That  no  freeman 
ought  to  be  taken,  imprisoned,  or  disseized  of 
his  freehold,  liberties,  or  privileges,  or  out- 
lawed or  exiled,  or  in  any  manner  destroyed 
or  deprived  of  his  life,  liberty  or  property, 
but  by  the  law  of  the  land."  That  section  is 
now  section  17  of  article  1  of  the  Constitution 
of  North  Carolina. 

There  was  some  discussion  in  the  c^nion 
of  the  court,  and  also  in  the  concurring  opln* 
ion,  of  the  views  and  conduct  of  the  judges 
elected  under  the  state  Constitution  of  1868. 
There  had  never  been  a  decision  of  the  Unit- 
ed States  Supreme  Court  holding  that  an 
office  was  property  resting  in  contract  Those 
judges  must  have  known  that  fact  In  Hoke 
V.  Henderson  such  a  holding  had  been  made 
by  our  own  court,  and  no  doubt  the  judges 
elected  under  the  state  Constitution  of  1868 
believed  that  a  convention  of  the  people  had 


the  full  right  to  abolish  offices  or  remove 
officers,  and  that  in  the  exercise  of  tliat 
power  they  had  changed  the  terms  of  the 
judges'  offices  and  aiso  removed  the  incum- 
bents. The  doctrine  of  Hoke  v.  Henderson 
was  that  the  Legislature  could  not  deprive 
one  of  his  office,  because  it  was  property  and 
rested  in  contract,  but  there  is  not  a  hint  in 
the  case  that  the  people  in  convention  did 
not  have  that  power. 

I  am  pleased  with  the  spirit  and  language 
of  Mr.  Justice  CONNOR,  manifested  through- 
out the  decision  of  the  case,  and  especially 
to  that  part  of  it  in  which  reference  to  the 
decisions  of  this  court,  which  are  said  by 
some  to  be  an  extension  of  the  doctrine  of 
Hoke  T.  Henderson,  is  made.  I  quote  it: 
••We  do  not  think  it  wUl  be  profitable  to  en- 
ter into  the  discussion  of  the  various  phases 
in  which  the  question  has  come  before  this 
court  It  is  a  part  of  the  judicial  history 
of  the  state.  It  is  evident  that  the  effort  to 
carry  it  to  its  logical  conclusion  has  rendered 
it  necessary  to  make  many  delicate  distinc- 
tions as  to  the  respect  in  wliich,  and  to  what 
extent  the  word  *property'  applies  to  an  of- 
fice, its  duties,  its  emolimients,  and  when 
and  how  an  office  may  be  abolished,  or  the 
office  retained  and  its  duties  either  transfer- 
red to  another  or  distributed  among  other 
governmental  agencies.  We  have  no  disposi- 
tion to  review  these  cases,  but  prefer  to 
adopt  what  may  be  appropriately  called  the 
'American  Doctrine^  upon  the  subject  «> 
clearly  set  forth  in  a  number  of  the  many  de- 
cisions which  we  have  quoted."  As  to  the 
correctness  of  the  decisions  referred  to  in 
the  above  quotation,  with  the  premise  ad- 
mitted that  the  law  of  Hoke  v.  Henderson 
was  the*  recognized  law  at  that  time  in  North 
Carolina,  I  am  content  as,  indeed,  I  must  be, 
to  abide  the  judgment  of  the  profession, 
with  the  hope  and  in  the  belief  that  the 
judgment  of  future  and  of  calmer  times,  if 
an  adverse  one,  may  be  expressed  more 
charitably  than  was  that  of  the  (^ponents 
of  the  decisions  at  the  time  they  were  made. 

DOUGLAS,  J.  (dissenting).  When  the  opin- 
ion of  the  court  was  filed  in  this  case  I  was 
so  seriously  Ul  as  to  be  helpless,  and  hence  I 
take  advantage  of  the  kindly  consent  of  my 
associates  to  now  file  my  dissenting  opinion. 
I  would  gladly  drop  the  matter,  but  for  the 
feeling  that  such  action  on  my  part  might  be 
misunderstood.  In  the  light  of  an  unforgot- 
ten  past,  it  seems  proper  that  I  should  briefiy 
state  the  facts  that  constitute  my  justifica- 
tion in  consistently  following  in  my  judicial 
career  the  principle  laid  down  in  Hoke  v. 
Henderson,  15  N.  0. 1,  25  Am.  Dec.  677.  Ex- 
cuse or  apology  I  have  none  to  offer.  I  un- 
derstand that  the  opinion  of  the  court  goes  to 
the  extent  of  deciding  that  no  one  can  have 
any  property  in  the  tenure  of  an  office,  and 
"that  in  respect  to  legislative  offices  it  is  en- 
tirely within  the  power  of  the  Legislature  to 
deal  with  them  as  public  policy  may  suggest 
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and  public  intereit  may  demand."  TUb  cats 
up  by  the  roots  the  dominating  principle  of 
Hoke  y.  Henderson*  and  of  all  subsequent 
cases  based  thereon.  No  distinction  what- 
ever is  made  between  the  different  cases  In- 
yolYing  the  application  of  the  principle.  It 
is  the  principle  Itself  that  is  denounced  as  in- 
trinsically Yiciou8»  and  therefore  calling  for 
judicial  extirpation.  It  necessarily  follows 
that  in  the  light  of  this  decision  we  were 
just  as  wrong  in  1807  in  rendering  our  unani- 
mous decision  in  Wood  t.  Bellamy,  120  N.  O* 
212,  27  S.  E.  118,  Lusk  ▼.  Sawyer,  120  N.  a 
225,  27  a  B.  1007,  and  Person  v.  Southerland, 
Id.,  as  we  were  in  any  of  those  subsequent 
decisions  which  became  the  subject  of  so 
mach  controversy. 

There  has  been  no  change  in  the  law,  and, 
if  the  court  is  right  now,  it  was  wrong  then 
in  refusing  to  the  dominant  pow^  in  the  Leg- 
islature the  disposition  of  the  offices  to  which 
they  were  legally  entitled.  It  irresistibly  fol- 
lows that  if  the  court  in  1887  had  been  consti- 
tuted as  it  is  now,  in  the  light  of  its  present 
decision,  it  would  have  offered  no  bar  to  the 
will  of  the  Legislature,  and  would  have  turn- 
ed over  the  asylums  and  other  state  institu- 
tions to  those  whom  we  excluded.  This 
seems  the  veiy  irony  of  fate. 

I  will  not  undertake  to  defend  tiie  principle 
underlying  the  decision  in  Hoke  v.  Hend^^ 
son,  as  I  can  add  nothing  to  what  has  al- 
ready been  said.  M^  personal  views  have 
been  fully  expressed  when  speaking  for  the 
court  in  Greene  v.  Owen,  125  N.  0.  212,  84 
a  B.  424,  and  Taylor  v.  Yann,  127  N.  0.  243, 
87  S.  B.  268,  and  in  my  concurring  i^inlon  in 
WUson  V.  Jordan,  124  N.  0.  707,  83  S.  B.  189. 
I  will  now  confine  myself  to  the  reas<ms  actu- 
ating me  in  accepting  the  principle  as  settled 
law  when  I  came  upon  tiie  bench,  and  consist- 
ently following  it  thereafter.  The  court  quotes 
with  approval  from  my  opinion,  speaking  for 
tne  court,  in  Caldwell  v.  Wilson,  121  N.  O.  467, 
28  S.  B.  661,  as  follows:  "With  the  exception 
of  this  state,  it  is  the  well-settled  doctrine  in 
the  United  States  that  an  office  is  not  regard- 
ed as  held  under  a  grant  or  contract,  within 
the  general  constitutional  provision  protect- 
ing contracts;  but,  unless  the  Constituticm 
otherwise  expressly  provides,  the  Legislature 
has  powtf  to  Increase  or  vary  the  duties  or 
diminish  the  salary  or  other  compensation 
appurtenant  to  the  office,  or  abolish  any  of 
its  rights  or  jrivilegeB,  bef<Nre  the  end  of  the 
term,  or  to  alter  or  abridge  tiie  term,  or  to 
abolish  the  office  Itself.  •  •  •  Bxc^t  in 
North  Oarolina,  it  Is  well  settled  that  th^re 
is  no  contract,  either  express  or  implied,  be- 
tween a  public  officer  and  the  govemm^it, 
whose  agent  he  is;  nor  can  a  public  office  be 
regarded  as  the  property  of  the  incumbent** 
That  is  true,  but  the  same  opinion  went  on 
to  say:  *'But  our  decision  in  the  case  at  bar 
does  not  conffict  with  that  In  Hoke  v.  Hen- 
derson. The  statute  now  under  considera- 
tion is  not  retrospective,  and  does  not  inter- 
fere with  any  vested  right    Being  a  part  of 


the  act  originally  creating  Hie  office  of  nil- 
road  commissioner,  it  'prescribed'  a  rule  eC 
property  In  said  office,  and  modlfles  the  ex- 
tent of  Interest  and  tenure  therein  "prospee- 
tlvely.'  The  defendant,  taking  und^  the  act, 
holds  subject  to  the  act,  and,  relying  upoa  him 
contract,  Is  bound  by  all  its  provlBlon&  One 
of  its  express  provisions  was  the  reserved 
right  of  the  Legislature  to  remove^  and  the 
power  and  duty  of  the  Governor  to  suspend, 
under  a  given  state  of  fticts.  This  power  of 
suspension,  together  with  the  necessary  meth- 
od of  its  enforcemeit,  was  ass^ited  to  by 
the  defendant  in  his  acceptance  of  the  office; 
*  *  *  that  the  cmiy  property  he  could  have 
in  the  office  was  that  given  to  him  by  the 
statute,  which  must  be  construed  In  all  its 
parts.  His  commission,  which  is  his  title 
deed,  appears  to  us  with  the  fateful  words  of 
the  created  act  written  across  its  face  by  the 
hand  of  the  law."  In  that  case  I  also  said, 
for  a  unanimous  court:  'We  realise  the  re- 
sponsibilitiee  of  this  court  in  settling  the  line 
of  demarcation  between  the  legislative,  exec- 
utive, and  supreme  Judicial  powers,  whidi 
by  constitutional  obligation  must  be  kept  for- 
ever separate  and  distinct  This  vital  line 
must  be  drawn  by  us  alone,  and  we  will  en- 
deavor to  draw  it  with  a  firm  and  even  hand, 
free  alike  from  the  palsied  touch  of  Interest 
or  subserviency  and  the  itching  grasp  of  pow- 
er. Should  the  legislative  or  executive  de- 
partments of  the  state  cross  that  line,  we  wUI 
pat  them  back  where  they  belong;  but  upon 
us  rests  the  equal  obligation  of  keeping  upon 
our  own  side.  This  Is  a  question,  not  of 
discretion,  but  of  law;  a  matter  not  ef  ex- 
pediency, but  of  right" 

From  the  course  of  Judicial  conduct  thus 
explicitly  declared,  I  have  never  knowingly 
departed.  At  the  same  term  it  was  said  by 
a  unanimous  court,  in  Ward  v.  Bllzabeth 
City,  121  N.  a  1,  27  &  B.  993,  that  'rrhis  is 
on  the  ground  that  an  office  Is  a  contract  be- 
tween the  officer  and  the  state,  as  was  held 
in  Hoke  v.  Henderson,  15  N.  O.  1  [25  Am. 
Dec  677],  and  J^aa  ever  einoe  been  foUoioed 
in  North  Carolina  down  to  and  including 
Wood  V.  Bellamy,  eupra,  though  this  state 
is  the  only  one  of  the  45  states  of  the  Union 
which  sustains  that  doctrine."  (The  italics 
are  mine.)  This  language  is  quoted  to  show 
that,  whatever  differences  of  opJuiou  may  sub- 
sequently have  arisen  as  to  its  application,  the 
existence  of  the  principle  itself  as  the  settled 
law  of  North  Carolina  was  universally  ad- 
mitted. It  was  so  recognized  by  the  Supreme 
Court  of  the  United  States  in  Re  Hennen,  13 
Pet  230,  10  L.  Bd.  188,  where  the  court  says. 
on  page  261,  13  Pet,  10  L.  Bd.  138:  *mie  case 
of  Hoke  V.  Henderson,  15  N.  G.  1  (25  Am.  Dec 
677],  decided  in  the  Supreme  Gourt  of  North 
Carolina,  is  not  at  all  in  conffict  with  the  doc- 
trine contained  in  the  cases  referred  to.  That 
case,  like  the  others,  turned  upon  the  Consti- 
tution and  laws  of  North  Carolina." 

The  only  argument  in  the  opinion  of  the 
court  that  had  not  been  previously  advanced 
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and  considered  It  the  dumge  In  the  penonnel 
9t  the  Supreme  and  Bnpertor  Ck>nxti  follow- 
Ing  the  adoption  of  the  Oonstltntion  of  1868^ 
and  the  relation  of  the  eecedlng  states  to  the 
federal  Union.  I  will  not  re<^en  the  ques- 
tions InyolYed  In  the  GIyU  War  and  the  tan- 
gled web  of  reconstruction.  The  Issues  of 
the  war  were  settled  hy  embattled  freemen, 
who  on  both  iMes»  belieylng  that  their  cause 
was  sacred,  freely  gave  to  it  the  last  tribute 
of  a  loyal  heart  AU  that  we  need  do  is  to 
cherish  the  memory  of  thetar  heroic  deeds  and 
guard  their  last  resting  place,  feeling  that 
OYery  flower  growing  on  a  soldier's  grave 
nestles  Its  roots  In  a  hero's  breast,  and  ex- 
pands its  fairest  flowers  In  the  glad  sunshine 
of  liberty  and  peace  in  a  reunited  land. 

When  I  first  came  upon  this  bench,  its 
only  new  member,  and  in  every  way  its  Jun- 
ior, I  was  at  once  confronted  with  the  class 
of  cases  represented  by  Wood  v.  Bellamy. 
After  the  most  careful  consideration,  and 
certainly  with  no  possible  personal  bias  in 
that  direction,  I  concurred  with  a  unanimous 
court  in  the  dedsion  of  those  cases,  thus  giv- 
ing to  the  great  principle  enunciated  in 
Hoke  V.  Henderson  the  deliberate  assent  of 
my  Judgment  and  my  conscience.  Bven  if 
I  had  not  approved  of  the  decision  in  prin- 
ciple, I  would  have  hesitated  to  place  myself 
upon  the  lonely  pedestal  of  solitary  InfUli- 
bility,  assuming  that  I  was  wiser  than  the 
aggregated  wisdom  of  the  court  for  more 
than  60  years.  I  do  not  look  upon  the  sys- 
tem of  Jurisprudence  as  a  mere  heterogene- 
ous conglomeration  of  disjointed  opinions, 
but  as  a  harmonious  whole,  in  which  every 
case  fits  accurately  upon  those  that  have  pre- 
ceded It,  and  in  turn  becomes  the  foundation 
for  others.  Thus  Is  reared  the  noble  struc- 
ture with  all  the  beauty,  simplicity,  and 
grandeur  of  a  Orecian  temple.  So  feeling,  I 
did  not  seek  to  signalise  my  advent  upon  the 
bench  by  prizing  out  the  foundation  stones 
of  the  law,  but  rather  by  building  up^  satis- 
fled  If  I  could  add  to  the  structure  but  one 
stone,  small  and  roughhewn  though  It  be. 

The  opinion  in  Hoke  v.  Henderson  was  de- 
livered at  the  December  term,  1883,  of  Ihls 
court  by  Chief  Justice  Rufidn,  and  concurred 
in  by  his  associates,  Judges  Daniel  and  Gas- 
ton. This  great  court  sat  together  unchan- 
ged for  more  than  10  years,  and  has  no  su- 
pe^rior  here  or  elsewhere,  either  in  the  abili- 
ty and  Integrity  of  Judicial  conduct  or  the 
purity  of  private  life.  No  finer  combination 
of  Judicial  and  individual  character  has  ever 
existed  upon  any  bench.  Chief  Justice  Ruf- 
fln  stands  at  the  head  of  the  profession  In 
this  state,  with  no  possible  rival,  unless  it 
be  Chief  Justice  Pearson,  who  paid  him  the 
high  compliment  of  saying  tliat  while  Chief 
Justice  Taylor  was  the  most  learned  man 
that  had  ever  been  upon  this  bench,  and 
Caiief  Justice  Henderson  its  most  refiective 
mind,  Bufiftn  combined  both  qualities  in  a 
higher  degree  than  any  one  else.  Judge 
Daniel's  opinions  are  models  of  brevity^ 
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Strength,  and  deamess.  Judge  Qaston  was 
the  bean  ideal  of  North  Carolinians,  whose 
diaracter  contained  the  fiower  and  fragrance 
of  every  virtue.  I  have  often  thought  that 
the  splendor  of  his  intellectual  qualities  was 
overshadowed  by  the  sublimity  of  his  moral 
character.  It  may  well  be  said  of  him  that, 
among  the  great  men  of  his  generation,  few 
have  left  a  more  splendid  and  none  a  more 
stainless  name.  It  is  the  deliberate  judg- 
ment of  his  coTUtrymen  that  throughout  a 
long  and  distinguiBhed  life  he  ever  bore  the 
tr^ichant  blade  of  heroic  manhood  with  the 
spotless  shield  of  Christian  chivalry.  But  it 
has  been  Intimated  that  that  opinion  was 
not  carefully  considered,^  and  that  those  em- 
inent Judges,  like  Homer,  might  sometimes 
nod.  The  opinion  itself  shows  no  evidence 
of  haste  or  want  of  deliberation.  On  the 
contrary,  it  is  regarded  as  a  model  by  the 
best  of  Judges,  and  has  repeatedly  received 
the  warmest  commendation  from  the  highest 
sources.  I  know  it  is  said  that  even  Homer 
sometimes  nods;  but  I  never  heard  of  his  go- 
ing to  sleep,  and  continuing  in  a  profound 
slumber  for  70  years.  It  remained  for  the 
courts  of  North  Carolina  to  take  this  more 
than  Rip  Van  Winkle  nap,  and  as  we  wake 
up  we  may  well  ask,  where  are  Ruffin  and 
Daniel  and  Gaston  and  Pearson?  Gone! 
And  we  who  sit  in  the  ever-widening  shad- 
ow of  their  fame  are  asked  to  say  that  they 
knew  not  whereof  they  spoke.  Let  this  be 
said  by  those  who  may;  it  shall  not  come 
from  me. 

Having  given  to  the  principles  of  that 
opinion  the  deliberate  assent  of  my  Judg- 
ment and  my  conscience,  in  Wood  v.  Bel- 
lamy and  the  kindred  cases  decided  at  that 
term,  I  deemed  it  my  duty  to  carry  them  to 
their  legitimate  ccmduslon.  If  it  was  the 
law  when  Wood  v.  Bellamy  was  decided  in 
1807,  it  remained  the  law,  in  the  absence  of 
constitutional  or  statutory  provisions;  and 
those  who  subsequently  invoked  those  iden- 
tical principles  were  entitled  to  their  equal 
protection.  If  they  were  sacred  enough  in 
1897  to  keep  Bellamy  in  office,  they  retained 
equal  sanctity  in  1889,  when  Invoked  in  fa- 
vor of  Day.  It  may  be  that  the  application 
of  those  principles  was  carried  too  far  in 
some  subsequent  cases,  but  I  did  the  best  I 
knew.  I  admit  that  sometimes  my  opinions 
when  once  formed  may  be  too  firmly  fixed. 
Be  that  as  it  may,  they  are  the  result  of  re- 
flection and  conviction,  and  take  their  text- 
ure more  frcMU  the  granite  of  my  native  hilis 
than  the  shifting  sand  dunes  of  a  storm- 
swept  coast  In  these  cases  I  but  followed 
the  injunction  of  this  court;  in  Sutton  v.  Phil- 
Ups,  116  N.  C.  602,  21  S.  B.  968,  wherein  it 
says,  on  page  006,  116  N.  C,  page  969,  21  S. 
B.,  that  "it  is  best  to  stand  super  antiques 
vias."  I  am  painfully  aware  of  the  frequent 
appearance  of  the  personal  pronoun  in  this 
opinion,  and  deeply  regret  its  apparent*  ne- 
cessity. 

An  examination  of  the  constitutional  his- 
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tory  of  the  state,  I  tblnk,  will  clearly  show 
that  the  principles  so  clearly  enunciated  In 
Hoke  V.  Henderson  have  not  only  received 
the  practically  unanimous  approval  of  suc- 
ceeding judges,  but  have  by  direct  implica- 
tion been  repeatedly  ratified  by  the  people 
themselves.  This  decision  was  rendered  at 
the  December  term,  1833,  reported  in  15  N. 
O.  1,  25  Am.  Dec.  677.  Since  that  time  there 
have  been  five  separate  and  distinct  consti- 
tutional conventions,  all  of  which  might,  but 
none  of  which  have,  abrogated  or  modified 
the  principles  of  that  opinion.  In  1835  a 
constitutional  convention  met  on  June  4th, 
and  framed  amendiyents  to  the  Constitution 
of  1776,  which  were  ratified  by  the  people. 
In  1861  a  convention  met,  and  on  May  20th 
passed  the  Ordinance  of  Secession,  with 
some  other  amendments,  none  of  which  were 
submitted  to  the  people.  In  1865  a  conven- 
tion met  on  October  9th,  repealed  the  Ordi- 
nance of  Secession,  and  passed  an  ordinance 
prohibiting  slavery.  This  convention  reas- 
sembled in  May,  1866,  and  further  amended 
the  Constitution;  but  with  the  exception  of 
the  above  ordinances  relating  to  secession 
and  slavery,  the  amendments  were  rejected 
upon  submission  to  the  people.  A  conven- 
tion called  by  Gen.  Canby,  under  the  recon- 
struction acts  of  Congress,  assembled  on 
January  14,  1868,  and  framed  the  Oonstita- 
tion  of  1868,  which  was  ratified  by  the  peo- 
ple. In  1875  a  convention  assembled  on  Sep- 
tember 6th,  and  amended  the  Constitution  in 
several  particulars,  their  action  being  rati- 
fied by  the  people  at  the  election  in  1876.  In 
addition  to  these  conventions,  several  amend- 
ments have  been  made  by  legislative  action 
and  popular  ratification,  such  as  the  cele- 
brated "Free  Suffrage"  amendment  of  1854, 
and  those  prohibiting  the  payment  of  the 
special  tax  bonds,  relating  to  the  election  of 
trustees  of  the  University,  increasing  the 
number  of  Justices  of  the  Supreme  Court,  and 
some  relating  to  other  particulars  set  out 
principally  in  chapters  81-88,  pp.  111-118,  of 
the  Laws  of  1872-73.  To  these  may  be  add- 
ed the  recent  amendment  restricting  the  suf- 
frage. The  various  amendments  made  many 
changes  of  far-reaching  importance,  includ- 
ing the  successive  repudiation  of  the  gov- 
ernments of  the  United  States  and  of  the 
Confederate  States,  and  the  enfranchisement 
and  practical  disfranchisement  of  the  negro; 
but  the  underlying  principle  of  Hoke  v.  Hen- 
derson remained  unchanged. 

Moreover,  In  the  70  years  that  have  elaps- 
ed, 35  different  Legislatures  have  met  in  the 
aggregate  more  than  40  times,  and  yet  no 
.  bill  to  do  away  with  the  effect  of  these  deci- 
sions has  ever  got  beyond  the  calendar.  Un- 
der the  decisions  of  this  court,  have  I  not 
a  right  to  assume  that  this  long  and  un- 
broken legislative  acquiescence  in  this  deci- 
sion is  an  Indorsement  of  its  essential  prin- 
ciples? The  Supreme  Court  of  the  United 
States  in  B.  &  O.  Railroad  v.  Baugh,  149  U. 
S.  368,  13  Sup.  Ct  914,  37  L.  Ed.  772,  says, 


on  page  372,  149  U.  8.,  page  915,  13  Sup.  Ct, 
37  L.  Ed.  772:  "Notwithstanding  the  Inter- 
pretation  placed  by  this  decision  upon  the 
thirty-fourth  section  of  the  Judiciary  act  of 
1789,  Congress  has  never  amended  that  sec- 
tion; so  It  must  be  taken  as  clear  that  the 
construction  thus  placed  is  the  true  constmc- 
tion,  and  acceptable  to  the  legislative,  as 
well  ias  to  the  Judicial,  branch  of  the  govern- 
ment" In  State  v.  Cole,  132  N.  C.  1069,  44 
S.  E.  891,  In  an  able  and  learned  opinion, 
this  court  says  on  page  1079,  132  N.  C,  page 
395,  44  S.  E.:  **To  the  suggestion  that  the 
construction  put  upon  the  statute  in  Fuller's 
Case  [114  N.  C.  886,  19  S.  E.  797],  decided  in 
1894,  Is  'unfortunate,'  we  note  that  the  per- 
sonnel of  this  court  has  since  that  time  un- 
dergone many  changes,  and  the  case  has  at 
almost  every  term  been  cited  with  approval, 
and  conceded  to  be  the  controlling  authority 
for  this  court  It  Is  also  worthy  of  note 
that  the  Legislature  has  met  at  five  dlff^ent 
sessions,  and  the  law  In  this  reelect  has  not 
been  changed.  We  have  no  other  means  of 
ascertaining  what  the  law  Is."  In  Harvey 
r.  Johnson,  133  N.  C.  352,  45  S.  E.  644,  an- 
other well-considered  opinion,  this  court  says, 
on  page  360,  183  N.  C,  page  647,  45  S.  £.: 
"We  have  seen  that  no  change  has  been  made 
by  legislation  in  the  law  as  repeatedly  stated 
by^  this  court,  and  it  may  safely  be  inferred 
that  the  Legislature  has  accepted  our  con- 
struction of  the  statute  as  the  proper  one, 
and  has  acquiesced  in  It  as  being  in  accord- 
ance with  what  the  law  should  be." 

In  addition  to  this  long  and  uniform  legis- 
lative acquiescence,  we  have  Its  express  ap- 
proval by  legislative,  as  well  as  oonstito- 
tional,  action.  The  convention  of  1875,  in 
amending  the  Constitution,  provided.  In  what 
is  now  section  33  of  article  4  of  the  Con- 
stitution, that  "the  amendments  made  to 
the  Constitution  of  North  Carolina  by  this 
convention  shall  not  have  the  effect  to  vacate 
any  office  or  term  of  office  now  existing  under 
the  Constitution  of  the  state,  and  filled  or 
held  by  virtue  of  any  election  or  ai^pointment 
under  the  said  Constitution  and  the  laws  of 
the  state  made  in  pursuance  thereof."  Sec- 
tion 3872  of  the  Code  also  provides  that  "aU 
persons  who  shall  hold  any  office  under  any 
of  the  acts  hereby  repealed  shall  continue 
to  hold  the  same  according  to  the  tenure 
thereof.*'  Moreover,  a  blU  entitied,  "A  Wll 
to  be  entitled  'An  act  to  restore  to  the  Gen- 
eral Assembly  the  power  to  prescribe  and 
regulate  the  tenure  of  public  offices  and  the 
duties  and  emoluments  thereof  "  was  intro- 
duced into  the  Legislature  of  1901.  This 
bill  provided  that  every  office,  place,  or  posi- 
tion created  by  the  General  Assembly  should 
be  held  and  deemed  a  mere  agency  or  trust 
and  not  a  contract  and  that  no  p^«on  there- 
after appointed  should  be  deemed  to  have 
any  property  right  or  vested  Interest  in  any 
such  office,  but  that  any  such  office,  place, 
or  position  might  be  abolished,  changed,  va- 
cated, or  transferred  at  the  pleasure  of  the 
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General  Assembly.  This  bill  was  carefully 
and  elaborately  drawn  by  a  most  skillful 
draftsman,  and  was  well  calculated  to  ef- 
fect its  purpose.  It  was  valid  under  the 
decision  of  this  court  In  Caldwell  ▼.  Wilson, 
and,  if  then  passed,  would  by  this  time  have 
practically  controlled  nearly  every  legislative 
office  in  the  state.  Its  sole  purpose,  openly 
avowed  and  fully  understood,  was  to  abolish 
'  the  offlceholding  rule  enunciated  in  Hoke  v. 
Henderson.  What  was  its  fate?  It  was  In- 
troduced into  the  House  on  February  18, 
1901,  and  was  at  once  referred  to  the  Judi- 
ciary committee.  On  the  following  day  it 
was  reported  back  favorably  by  that  com- 
mittee, and  later,  on  the  same  day,  was  re- 
committed to  the  same  committee.  On  March 
15th  it  was  indefinitely  postponed,  without 
division,  and  apparently  by  a  unanimous 
vote.  Conceding  to  the  Legislature  that 
devotion  to  duty  and  integrity  of  purpose 
which  they  are  entitled  to  claim,  we  must 
assume  that,  if  they  had  thought  the  purposes 
of  the  bill  were  in  furtherance  of  the  public 
interests,  they  would  have  passed  it  unan- 
imously. As  it  is,  we  are  equally  forced  to 
assume  that  their  unanimous  defeat  of  the 
bill  was  a  unanimous  approval  of  the  prin- 
ciples of  judicial  decision  which  the  bill  was 
intended  to  abrogate. 

In  view  of  this  long  and  unbroken  acquies- 
cence of  the  people  in  constitutional  conven- 
tions, as  well  as  in  the  General  Assembly,  I 
see  neither  reason  nor  authority  for  overrul- 
ing the  uniform  decisions  of  70  years. 
Whether  this  decision,  now  rendered  by  a 
bare  majority  of  the  court,  will  be  perma- 
nently accepted  as  the  law  of  the  land,  re- 
mains to  be  seen.  It  may  be  that  in  the 
dawn  of  another  day  this  court  may  return 
to  "the  teachings  of  the  elders."  In  the 
meantime,  I  must  rest  in  my  ignorance.  If 
such  it  be,  in  union  with  the  dealthless 
dead,  content  to  be  no  wiser  than  Ruffin,  no 
purer  than  Gaston. 


(1S4  N.  O.  416) 

COWAN,  McOLUNG  &  CO.  ▼.  ROBERTS. 

(Supreme  Court  of  North  Carolina.    March  22, 

190^.) 

GUARANTY— NOTICB  OP  ACCBPTANCHN-CONSID- 
ERATION— CONDITION— DILIGE^ICB  OP 
CREDITOR  IN  COLLECTION. 
LA   writing   stating  that   "I  hereby  guar- 
anty" any  debts  due  or  to  become  due  to  a  cer- 
tain person,  to  the  extent  of  $2,000,  and  "this 
obligation  to  remain  in  full  force"  till  the  debt 
is  discharged  and  the  agreement  annulled  in 
writing,  being  a  complete  guaranty,  was  bind- 
ing on  the  person  exeeuting  it  both  as  to  the 
debt  due  and  Uint  contracted  thereafter,  with- 
out notice  to  him  of  acceptance  by  the  creditor. 

2.  The  extension  of  additional  credit  to  a 
debtor  is  sufficient  consideration  for  a  guaranty 
of  a  debt  already  due,  as  well  as  for  that 
which  should  be  thereafter  incurred. 

3.  Where  one  signed  a  written  guaranty,  to 
be  delivered  only  on  condition  that  it  be  signed 
by  another,  and  delivered  it  to  the  debtors, 
who  delivered  it  to  the  creditor  without  secur- 
ing the  other  signature,  and  the  creditor,  hav- 


ing no  notice  of  the  condition,  extended  credit 
on  faith  of  the  guarauty,  the  guarantor  is  lia- 
ble. 

4.  One  who  guaranties  payment  of  a  debt, 
and  not  merely  that  the  debtor  shall  be  able  to 
pay,  or  for  collection,  is  liable  without  regard 
to  the  diligence  of  tne  creditor  in  attempting 
to  collect  from  the  principal  debtor. 

Montgomery,  J.,  dissenting  in  part. 

Appeal  from  Superior  Court,  Buncombe 
County;   Hoke,  Judge. 

Action  by  Cowan,  McClung  &  Oo.  against 
W.  S.  Roberts.  From  a  Judgment  of  nonsuit, 
plaintiffs  appeal.    Reversed. 

This  action  was  brought  to  recover  the 
sum  of  $2,000,  alleged  to  be  due  by  the  de- 
fendant on  a  guaranty.  The  firm  of  Roberto 
Bros,  on  0th  April,  1809,  was  indebted  to 
the  plaintiffs,  who  were  merchants,  in  the 
muni  Of  $1,742.60  for  goods  theretofore  sold 
and  delivered,  and  were  desirous  of  making 
further  purchases,  but  the  plaintiffs  refused 
to  sell  any  other  goods  to  them  unless  they 
would  secure  by  a  guaranty  their  then  ex- 
isting Indebtedness  and  any  othe^  amount 
that  might  become  due  for  future  sales. 
Roberts  Bros,  then  requested  the  defendant 
to  give  the  required  guaranty  for  them,  so 
that  they  could  purchase  more  goods.  The 
defendant  complied  with  this  request  by  ex- 
ecuting a  paper  writing,  of  which  the  fol- 
lowing is  a  copy: 

"Knoxville,  Tenn.,  April  8,  1899. 
**I  hereby  guarantee  to  Cowan,  McGIung 
&  Co.  any  debto  which  Roberts  Bros,  now 
owe,  or  may  owe  In  the  future,  to  the  extent 
of  Two  Thousand  Dollars.  This  obligation 
to  remain  in  full  force  until  the  debt  now 
due  Cowan,  McClung  &  Co.  is  fully  dischar- 
ged and  this  agreement  annulled  in  writing. 
"W.  S.  Roberto." 

The  original  paper  Is  in  the  handwriting 
of  one  of  the  plaintiffs,  and  was  delivered  to 
the  plaintiffs  by  Roberto  Bros.  On  the  faith 
of  this  guaranty  the  plaintiffs  afterwards 
sold  and  delivered  to  Roberto  Bros,  several 
bills  of  goods  amounting  in  all  to  $475.45, 
which  amount  they  failed  to  pay  at  matu- 
rity, whereupon  the  plaintiffs  notified  the  de- 
fendant of  their  default,  and  when,  after  de- 
mand, he  refused  to  pay  the  amount  specified 
In  the  guaranty  they  brought  this  action  in 
September,  1899.  The  firm  of  Roberts  Bros, 
became  insolvent  and  in  August,  1899,  were 
adjudicated  bankrupto.  No  asseto  were  left 
after  allotting  the  exemptions  and  paying 
the  costo  and  charges  of  administering  their 
estote.  Th^e  was  evidence  tending  to  es- 
toblish  the  foregoing  facto,  and  also  to  show 
that  one  of  the  plaintiffs'  salesmen  demanded 
of  the  defendant  the  payment  of  the  amount 
of  the  guaranty,  and  the  latter  stated  to  him 
that  be  had  seen  the  guaranty,  and  wished 
to  have  It  adjusted,  and  expressed  surprise 
that  he  was  "in  for  so  much."  He  also  stot- 
ed  to  the  salesman  that  he  had  signed  the 

f  4.  Bee  Guaranty,  voL  26,  Cent.  Dig.  §  78. 
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guaranty  wltb  the  understanding  that  the 
members  <tf  the  firm  of  Roberts  Bros,  would 
have  their  father,  J.  J.  Roberts*  sign  the 
same  with  him.  The  defendant  and  J.  J. 
Roberts  agreed  to  give  notes  for  the  amount 
of  the  guaranty,  but  at  the  last  moment  J. 
J.  Roberts  refused  to  sign  them.  It  was 
also  in  evidence  that  on  the  day  after  the 
guaranty  was  signed  the  defendant  asked 
Roberts  Bros,  if  J.  J.  Roberts  had  signed,  to 
which  they  answored  that  he  had  not;  as 
they  had  concluded  not  to  go  to  him,  but  to 
get  Robinson  &  Baiid  to  sign  it,  and  the  de- 
fendant then  told  them  to  write  to  the  plain- 
tiffs, and  have  his  name  taken  off  the  pa- 
per. The  defendant  inquired  every  week  if 
they  had  received  any  answer  from  the  plain- 
tiffs, and,  not  being  able  to  get  a  satisfac- 
tory answer,  wrote  himself  to  the  plaintiffs 
on  July  7th,  and  requested  them  to  erase  his 
name,  as  he  would  not  indorse  for  them  any 
longer,  because  they  had  deceived  him.  All 
the  goods  had  then  been  sold.  The  plain- 
tiffs introduced  in  evidence  the  following 
letter  from  the  defendant  to  them,  dated 
July  24b  1880:  "Please  send  me  by  return 
mail  a  copy  of  that  papor  with  my  name  at- 
tached to  it,  sent  by  Roberts  Bros,  of  this 
place;  also  amount  purchased  by  than  since 
the  date  of  that  paper,  and  oblige.  *  *  **' 
And  also  a  letter  from  them  to  the  defendant 
dated  July  8,  1889,  in  reply  to  his  letter  of 
July  7,  1899,  as  follows:  'Tour  favor  of 
July  7, 1899,  is  at  hand.  The  credit  extended 
to  Roberts  Bros,  was  based  on  your  guar- 
anty to  the  extent  of  Two  Thousand  Dollars 
and  we  cannot  relinquish  this  guaranty  of 
yours  until  the  debt  made  under  said  guar- 
anty is  paid.  They  owe  us  at  this  time  up- 
wards of  Two  Thousand  Dollars,  and  we  will 
thank  you  to  see  to  it  that  our  debt  is  paid, 
as  we  are  very  s<HreIy  pressed  for  money  at 
this  time.'*  The  defendant,  who  was  intro- 
duced as  a  witness  in  his- own  behalf,  testi- 
fied that  he  signed  the  guaranty  upon  the 
condition  that  J.  J.  Roberts  would  sign  it 
with  hiuL  He  was  told  by  Roberts  Bros, 
that  they  needed  the  guaranty  in  ordor  to 
get  more  goods  to  renew  their  stock.  He 
further  stated  that  Roberts  Bros,  had  told 
him  that  they  had  written  to  the  plaintiffs 
to  erase  his  name,  but  that  he  mistrusted 
them,  and  wrote  himself  after  waiting  three 
montlis.  At  the  close  of  the  testimony  the 
court  intimated  that  it  would  charge  the  Jury 
to  find  the  issue  for  the  defendant,  in  def- 
erence to  which  intimaticm  the  plaintiffs,  aft- 
er excepting,  submitted  to  a  nonsuit  and  ap- 
pealed. 

Merrimon  &  Merrim<Mi,  for  appellants.    F. 
A.  Sondley,  for  appellee. 

'  WALKER,  J.  (after  stating  the  case).  The 
defendant's  counsel,  in  his  able  argument  be- 
fore us,  rdied  upon  three  grounds  of  de- 
fense: (1)  That  there  was  no  evidence  that 
the  plaintiffs  had  accepted  the  guaranty  and 
notified  the  defendant  of  their  acceptance; 


(2)  that  there  was  no  ccmsideratlon  to  support 
the  guaranty  as  to  the  debt  already  due  by 
Roberts  Bros,  to  the  plaintiffs,  amounting  to 
$1,742.60;  (3)  that  the  guaranty  was  given 
upon  a  condition  which  was  never  perform- 
ed, and  that  it  is  theref  <Mre  void,  even  in  the 
hands  of  the  plaintiffs. 

A  guaranty  is  a  promise  to  answer  for  the 
payment  of  some  debt;  or  the  perfcwmance  of 
some  duty,  in  case  of  the  failure  of  another 
person  who  is  himself  In  the  first  instance 
liable  to  such  payment  ox  performance.  Car- 
penter V.  Wall,  20  N.  C.  279.  There  ia  a  weHV- 
defined  distinction  between  a  guaranty  at  pay- 
ment and  a  guaranty  for  the  collection  of  a 
debt— the  former  being  an  absolute  promise  to 
pay  the  debt  at  maturity,  if  not  paid  by  the 
principal  debtor,  when  the  guarantee  may 
bring  an  action  at  once  against  the  guarantor; 
and  the  latter  being  a  promise  to  pay  the  debt 
upon  condition  that  the  guarantee  diligently 
prosecutes  the  principal  debtor  for  the  recov- 
ery of  the  debt  without  success.  Jones  v.  Ash- 
ford,  79  N.  0.  172;  Jenkins  t.  WUUnson, 
107  N.  C.  707,  12  &  R  630,  22  Am.  St  Rep. 
911.  The  guaranty  may  also  be  absolute  in 
form,  or  one  which  binds  the  guarantor  to 
pay  unconditionally,  or  at  all  events,  upon 
the  default  of  the  principal;  or  it  may  be  in 
the  form  merely  of  an  offer  to  become  bound 
upon  the  default  of  the  principal.  In  tbe 
former  case— that  is,  where  there  is  an  ab- 
solute guaranty  or  an  unconditional  prom- 
ise to  indenmify  against  loss  by  the  princi- 
pal's default— no  notice  of  acceptance  by 
the  guarantee  is  required,  the  liability  <ft 
the  guarantor  being  fixed  and  determined  hy 
the  ordinary  rules  in  the  law  of  contracts. 
In  the  latter  case,  when  the  transaction  takes 
the  f <^m  of  an  offer  merely  to  become  re- 
sponsible for  the  principal,  notice  of  accept- 
ance of  the  offer  is,  of  course,  necessary,  in 
order  to  charge  the  party  who  makes  the 
offer  as  guarantor,  and  this  ts  so  because  the 
minds  of  the  parties  have  not  met;  there  is 
no  aggregatlo  mentium  until  the  offer  is  ac- 
cepted. There  is  a  well-recognized  distinc- 
tion, th^efore,  between  an  offer  or  pro- 
posal to  guaranty  and  a  direct  promise  ot 
guaranty.  The  former  requires  in  some  cas- 
es notice  of  acceptance,  while  the  latter  does 
not  When  the  offer  to  guaranty  is  absolute, 
and  contains  in  itself  no  intimation  of  a  de- 
sire for  or  expectation  of  specific  notice  of 
acceptance,  it  may  be  supposed  that  the  ot- 
ferer  has  a  reasonable  knowledge  that  his 
guaranty  will  be  accepted  and  acted  upon, 
unless  he  is  informed  to  tlie  contrary.  2 
Parsons,  Oont  (8th  Ed.)  c.  2,  |  4,  and  notes, 
where  the  subject  is  fully  discussed.  It  is 
said  that,  if  the  party  distinctly  and  abso- 
lutely guaranties  a  certain  line  of  credit  ft 
presui^oses  some  sort  of  a  request  for  a 
■guaranty,  emanating  from  the  guarantee,  and 
for  this  reason  no  formal  acceptance  by  the 
guarantee  is  necessary;  but  If  it  be  only  a 
proposition  to  guaranty  the  credits,  and  not 
a  positive  promise  to  guaranty  them,  the  ac^ 
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ceptance  of  the  proposition  most  in  some 
way,  and  within  a  reasonable  time^  be  com- 
municated, before  the  ^aarantor  can  be  held 
liable  on  it  Tiedeman  on  Com.  Paper,  i  420. 
In  our  case  the  guaranty  is  a  direct  and  un- 
conditional promise  to  answer  for  the  de- 
fault of  the  principal  to  the  amotmt  of  f2,- 
000.  The  words  of  the  contract  are  in  pjrae- 
sentir-*'!  do  hereby  guaranty"— and  supers 
added  are  the  words,  "This  obligation  to  re- 
main in  full  force."  Language  could  not  be 
stronger  to  express  the  intention  to  became 
liable  at  once  without  any  expectation  of  no- 
tice that  the  plaintiffs  will  accept  the  guar- 
anty. It  was  not  an  offer,  nor  did  it  imply 
an  offer  merely,  but  it  was  In  itself  a  com- 
plete and  binding  promise  to  guaranty,  and 
needed  only  the  sale  of  the  goods  by  the 
plaintiffs  to  make  it  otherwise  effectual.  1 
Parsons,  Oont  pp.  466,  467. 

We  cannot  distinguish  this  case  from 
Straus  y.  Beardsley,  79  N.  0.  09,  whare  the 
court  says:  ''If  the  undertaking  be  to  guar- 
anty the  contract  which  may  be  made,  the 
obligation  is  not  collateral  and  contingent 
but  absolute  and  unconditional,  and  no  no- 
tice is  necessary.  •  •  •  The  undertaking 
is  to  pay  a  certain  sum,  and  by  the  terms 
of  the  condition  it  is  discharged  only,  when 
the  goods  have  been  delivered  under  its  pn>- 
Tisions,  by  actual  payment  of  the  purchase 
price.  If  the  goods  are  delivered,  the  con- 
tract is  to  pay  for  them,  and  a  compliance 
with  this  condition  is  the  only  means  of  dis- 
charging the  obligation.  It  thus  became 
the  duty  of  the  intestate  and  his  associates 
to  ascertain  for  themselves  if  the  plaintiffs 
furnished  the  goods,  and  that  they  were  paid 
for,  and  no  notice  \^  demand  was  necessary 
to  charge  them  with  the  debt."  See,  also. 
Walker  v.  Brlnkley,  181  N.  0. 17, 42  S.  B.  388. 
In  Williams  v.  Collins,  4  N.  C  883-^86^  this 
court  drew  the  distinction  between  a  guar^ 
anty  that  a  certain  person  will  be  able  to 
comply  with  the  proposed  contract  and  one 
wherein  the  promise  is  that  he  shall  com- 
ply. In  the  latter  case— which  is  ours--the 
court  held  that  the  guarantor,  'To  all  legal 
consequences,  became  pledged  absolutely  to 
the  same  extent  as  the  principal  debtor  was 
bound,  as  soon  as  the  guarantee  parted  with 
his  property."  In  Shewell  v.  Knox,  12  N. 
O.  406,  all  the  Judges  agreed  that,  if  the 
guaranty  is  absolute,  and  addressed  to  an  in- 
dividual, no  notice  of  acceptance  is  neces- 
sary; and  one  of  the  Judges  held  that  it  was 
not  necessary  even  wjien  a  letter  of  credit  was 
given  under  the  circumstances  of  that  case. 
The  general  principle  as  to  when  notice  of 
acceptance  of  an  offer  to  contract  becomes 
necessary  is  considered  In  the  cases  of  Crook 
V.  Cowan,  64  N.  C.  748,  and  Cher  v.  Smith, 
78  N.  C.  318.  The  question  as  to  notice  of 
acceptance  in  cases  of  guaranty  !s  very  ably 
and  exhaustively  discussed,  with  a  full  re- 
view of  the  English  and  American  authori- 
ties, in  the  case  of  Wilcox  v.  Draper,  12  Neb. 
138,  10  N.  W.  579,  41  Am.  Rep.  763,  and  the 


conclusion  is  reached  that,  when  there  Is  a 
direct  promise  of  guaranty,  no  notice  of  ac- 
ceptance is  required.  Allen  v.  Pike,  8  Cush., 
at  page  242;  Powers  v.  Bumcratz,  12  Ohio  St 
278;  Bank  v.  Coster's  Ex'rs,  8  N.  Y.  212,  03 
Am.  Dec.  280;  Bank  v.  Phelps,  86  N.  Y. 
4S4;  2  Addison  Cent.  (8th  Bd.)  p.  84  (*651). 
The  case  of  Gregory  v.  Bullock,  120  N.  C. 
260,  26  S.  B.  820,  does  not  apply,  as  the 
court  held  that  there  was  no  contract  at  all 
in  that  case,  and  what  is  said  about  the 
guaranty  was  with  reference  to  the  particu- 
lar facts  under  consideration,  from  which  it 
appeared  that  there  was  only  "a  proposal  bas- 
ed upon  an  uncertain  event"  The  guaranty 
in  this  case  as  to  both  the  past  and  future 
indebtedness  is  evidenced  by  one  and  the 
same  instrument,  and  is  supported  by  one 
and  the  same  consideration,  and  we  do  not, 
therefore,  see  why  the  law  applicable  to 
the  one  should  not  also  determine  the  liabil- 
lly  In  the  case  of  the  other. 

We  are  of  the  opinion  that  the  testimony 
of  the  defendant  as  to  his  interviews  and 
communications  with  the  principals,  Roberts 
Bros.,  and  his  subsequent  promise  to  pay 
for  the  goods  after  the  guaranty  had  been 
executed  by  him,  furnishes*  some  evidence  to 
show  that  he  knew  the  guaranty  had  been  de- 
livered to  the  plaintiffs,  and  that  they  were 
acting  upon  it  or  intended  to  do  so. 

There  was  a  sufficient  consideration  to  sup- 
port the  guaranty  as  to  the  debt  already  due. 
The  agreement  as  to  the  existing  and  the  fu- 
ture indebtedness  was  indivisible,  and  was 
based  upon  one  and  the  same  consideration, 
which  was  that  the  plaintiffs  should  sell  more 
goods  to  the  principals,  to  enable  them  to  re- 
plenish their  stock,  which  he  did.  It  is  not 
necessary  that  the  consideration  should  be 
full  or  adequate,  as  in  the  case  of  bona  fide 
purchasers  for  value.  If  there  was  any  legal 
consideration,  it  is  sufficient  The  promise  of 
the  guarantees  to  furnish  the  goods  was  such 
a  consideration,  and  supports  the  contract  of 
guaranty.    1  Parsons,  supra,  pp.  466,  467. 

The  third  ground  of  defense  is  not  tenable. 
If  the  written  guaranty  was  given  to  the 
principals  upon  condition  that  it  should  not 
be  delivered  to  the  plaintiffs  until  it  was 
signed  by  J.  J.  Roberts,  and  they  delivered 
it  In  violation  of  the  condition,  and  thus,  as 
is  said  in  the  "case,"  practiced  a  ^fraud  upon 
the  defendant  the  defendant  is  bound,  as 
the  plaintiffs  did  not  participate  in  this  al- 
leged fraud;  nor  is  it  shown  that  they  had 
notice  of  it  The  liability  of  the  defendant 
is  founded  upon  the  principle  that,  where  one 
of  two  persons  must  suffer  loss  by  the  mis- 
conduct or  fraud  of  a  third  person,  or  by  his 
breach  of  confidence— as  in  our  case— the 
loss  should  fall  upon  him  who  first  reposed 
the  confidence,  or  who,  by  his  negligence, 
made  it  possible  for  the  loss  to  occur,  rather 
than  on  an  innocent'  third  person.  The  lia- 
bility of  the  defendant  in  this  respect  is  ful- 
ly established  by  the  case  of  Vass  v.  Riddick, 
89  N.  C.  6.    See,  also,  Bank  v.  Hunt  124  X. 
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C.  171,  82  a  B.  546;  State  ▼.  Lewis.  73  N.  a 
141,  21  Am.  Rep.  461.  The  plaintiffs  agreed 
to  sell  the  goods  to  the  principals  not  upon 
the  single  consideration  that  the  defendant 
would  guaranty  the  payment  of  the  price, 
but  upon  the  further  and  additional  consid- 
eration that  he  would  guaranty  also  the  pay- 
ment of  the  existing  indebtedness.  He  would 
not  have  sold  but  for  the  last  consideration, 
and  therefore,  by  reason  of  the  guaranty, 
he  has  been  induced  to  change  his  position, 
and  should  the  guaranty,  as  to  that  indebted- 
ness, be  declared  invalid,  he  will  be  preju- 
diced as  he  no  doubt  would  have  taken  im- 
mediate steps  to  collect  his  claim,  if  the  guar- 
anty had  not  been  given.  It  will  be  impossi- 
ble for  him  now  to  save  himself,  for  the  rea- 
son that  the  principals  have  become  insol- 
vent, and  have  been  adjudged  bankrupts. 
We  have  said  this  much,  though  we  do  not 
concede  that,  in  order  to  charge  the  defend- 
ant on  the  guaranty,  it  is  necessary  to  show 
a  change  in  the  guarantee's  position  by  which 
he  may  be  prejudiced  if  the  guaranty  i8  held 
to  be  void. 

We  have  not  commented  upon  the  evidence 
In  this  case,  from  which  it  appears  that  the 
defendant  knew,  on  the  day  after  the  guar- 
anty was  given,  that  it  had  been  sent  to  the 
plaintiffs^  and  had  not  been  signed  by  J.  J. 
Roberts,  and,  knovTlng  this  fact,  and  "misr 
trusting**  the  principals,  as  he  did,  according 
to  his  own  testimony,  he  delayed  for  nearly 
three  months  to  notify  the  plaintiffs  of  the 
alleged  condition  annexed  to  the  guaranty, 
and  in  the  meantime  they  had  sold  the  goods. 
When  they  refused  to  surrender  their  security, 
he  finally  agreed  to  pay  the  bill  for  the  goods 
sold  after  the  date  of  the  guaranty.  This 
was  a  clear  case  of  negligence  on  his  part; 
and  the  consequences  of  this  negligence  must 
be  visited  upon  him,  and  must  not  be  borne 
by  the  plaintiffs,  who  are  innocent  parties. 
As  said  in  State  v.  Lewis,  supra,  the  defend- 
ant acted  upon  the  assurance  that  another 
would  do  an  act  which  he  knew  might  be  de- 
feated or  prevented  by  various  accidents, 
and  he  must  therefore  take  the  risk  of  such 
assurance  being  fulfilled.  He  confided  in 
the  principals,  Roberts*  Bros.,  and  the  con- 
dition that  J.  J.  Roberts  should  sign  with 
him  was  communicated  to  them  alone.  He 
failed  to  use  ordinary  precaution  either  to 
protect  himself  or  to  protect  the  guarantees. 
If  the  defendant,  in  any  phase  of  the  testi- 
mony can  be  regarded  as  an  innocent  person 
in  this  transaction,  it  yet  remains  as  an  in- 
flexible rule  of  the  law  that,  where  one  of 
two  innocent  persons  must  suffer,  he  who 
has  enabled  a  third  person  to  occasion  the 
loss  must  sustain  it.  This  is  said  to  be  a 
doctrine  of  general  application,  and  is  a  most 
just  and  reasonable  one.  State  v.  Lewis, 
supra.  To  permit  the  defendant  to  avail  him- 
self of  his  defense  to  this  action  would  also 
contravene  that  other  Just  and  inflexible 
aiuxim  of  the  law  that  no  man  shall  take 
any  advantage  of  his  own  wrong. 


No  question  arlBes  In  this  case  as  to  dili- 
gence on  the  part  of  the  guarantee  in  col- 
lecting the  debt  from  the  principals,  as  this 
is  a  guaranty  of  payment,  and  not  tor  col- 
lection; and,  besides,  the  burden  of  proof  In 
this  respect  would  be  (m  the  defendant.  The 
case  shows  that  notice  of  the  default  of  the 
principal  was  given,  and  demand  made  up- 
on'the  guarantor  before  the  suit  was  com- 
menced. 

Our  conclusion  is  that  there  was  error  in 
the  intimation  of  opinion  by  the  court  ad- 
verse to  the  plaintiffs,  by  which  they  were 
driven  to  a  nonsuit.  The  Judgment  must 
therefore  be  set  aside,  and  a  new  trial 
awarded. 

New  trial. 

MONTGOMERY,  J.  (dissenting  in  part). 
Roberts  Bros.,  of  Buncombe  county,  N.  cL 
were  in  1899  indebted  to  the  plaintiffs,  oi 
Knoxville,  Tenn.,  in  the  sum  of  $1,742.62  for 
goods  sold  to  them,  and,  being  unable  to 
make  further  purchases  on  credit  without 
security,  procured  their  uncle,  the  defendant, 
to  sign  and  deliver  a  guaranty  in  the  fol- 
lowing words:  "Knoxville,  Tenn.,  Apr.  8, 
1899.  I  hereby  gu&rantee  to  Cowan,  Mc- 
Clung  &  Co.  any  debts  which  Roberts  Bros. 
now  owe  or  may  owe  in  the  future  to  the 
extent  of  Two  Thousand  Dollars.  This  ob- 
ligation to  remain  in  full  force  until  the  debt 
now  due  Cowan,  McClung  &  Co.  is  fully  dis- 
charged and  this  agreement  annulled  in  writ- 
ing." Afterwards  the  plaintiffs  sold  and  de- 
livered to  Roberts  Bros,  at  different  times 
goods  and  wares  to  the  value  of  $475.45. 
This  action  was  brought  to  recover  the  $2,- 
000,  the  amount  named* in  the  guaranty. 
No  notice  was  given  by  the  plaintiffs  to  the 
defendant  of  their  acceptance  ot  the  guar- 
anty. The  guaranty,  upon  its  face,  la  divis- 
ible into  two  parts.  One  branch  seems  to  be 
an  obligation  for  the  payment  of  a  debt  al- 
ready existing  and  due  by  the  prindpals  to 
the  guarantees,  the  plaintiffs,  and  the  other 
branch  is  in  the  nature  of  a  security  for  a 
debt  to  be  contracted  in  the  future  by  the 
principals  with  the  plaintiff.  By  the  terms 
of  the  guaranty  in  respect  to  the  debt  al- 
ready due,  the  obligation  appears  to  be  an 
absolute  guaranty,  and,  if  there  was  a  con- 
sideration to  support  it,  the  defendant  is  lia- 
ble for  its  payment  There  was  in  fact  such 
a  consideration,  for  the  plaintiffs,  after  the 
execution  of  the  guaranty,  sold  and  d^ivered 
to  the  principals  goods  and  merchandise  of 
the  value  of  $475.45,  anif  the  defendant  testi- 
fled  on  the  trial  that  the  guaranty  was  made 
in  order  that  the  debt  already  due  might  be 
secured,  and  that  further  fresh  purchases  of 
goods  might  be  added  to  the  stock  of  the  prin- 
cipals then  on  hand.  It  was  not  necessary 
that  the  defendant  should  have  been  hea- 
efited  in  order  to  raise  a  consideration  for 
the  guarapty  on  the  part  of  the  guarantor. 
Any  advantage  accruing  to,  or  any  consid- 
eration hioving  toward,  the  principals  froi» 
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the  plaintiffs  was  sufficient  in  law  to  make 
the  defendant  liahle  on  the  first  branch  of  his 
guaranty. 

kB  to  the  second  branch  of  the  guaranty— 
tjiat  la,  the  guaranty  of  the  amount  of  the 
debt  to  be  contracted  in  the  future  by  the 
princlpals^a  notice  of  acceptance  by  the 
guarantees,  the  plaintiffs,  was  necessary. 
That  branch  of  the  guaranty  was  not  abso- 
lute, and  in  Gregory  v.  Bullock,  120  N.  0.  260, 
26  S.  E.  820,  the  court  said:  "The  answer 
is  tliat  the  alleged  guarantee  gave  no  notice 
of  his  acceptance  within  a  reasonable  time. 
In  Adams  v.  Jones,  12  Pet  213,  9  It,  Ed. 
1058,  Mr.  Justice  Story  said:  'Notice  is  nec- 
essary to  be  giyen  the  guarantor  that  the 
person  giving  credit  has  accepted  or  acted 
upon  the  guaranty  and  given  credit  on  the 
faith  of  it.  This  is  no  longer  an  open  ques- 
tion in  tliis  court* "  In  the  case  of  <31une 
V.  Ford,  55  Hun,  479,  8  N.  Y.  Supp.  719, 
cited  in  the  argument  here,  the  guaranty  was 
in  these  words:  "Dear  Sir,  We  hereby  agree 
to  guaranty  the  expenses  of  the  members  of 
the  Gaelic  Atheletic  Association  to  the  sum 
of  $650  (Six  hundred  and  fifty  dollars)  or 
the  amount  due  under  that  figure."  The 
guarantee  was  the  proprietor  of  a  hotel  in 
New  York  City  at  which  the  members  of  the 
association  were  boarding,  and  were  in  ar- 
rears for  board  for  the  sum  of  $475.  After 
the  delivery  of  the  guaranty,  they  incurred 
the  further  expense  of  $175.  The  question 
of  notice  of  acceptance  by  the  guarantee  was 
not  raised,  the  matter  of  consideration  was 
the  only  point  in  the  case,  and  the  court 
held  that  the  incurring  of  the  $175  expense 
for  the  board  after  the  guaran^  was  given 
was  a  sufficient  consideration  for  the  amount 
-due  in  the  past  In  the  case  of  Paige  v. 
Parker,  74  Mass.  211,  cited  on  the  argument 
here,  the  court  held  that  the  guaranty  was  an 
absolute  one,  and  therefore  that  notice  was 
not  necessary.  The  paper  writing  in  that 
-case  guarantied  the  prompt  payment  at  ma- 
turity of  any  amount  that  might  be  due  by 
the  principal  for  goods,  wares,  and  merchan- 
dise to  be  sold  by  the  guarantee  to  the 
amount  of  $500.  The  court  in  that  case 
said  that:  "However  this  may  be,  we  are 
of  opinion  that  the  defendant  in  this  case 
had  notice  that  his  guaranty  was  accepted. 
An  absolute  guaranty  was  written  by  Blod- 
gett  &  Co.  in  their  store,  and  for  their  ben- 
efit The  defendant  signed  it  there,  and  left 
it  with  them  as  a  complete  contract  and 
they  retained  it  This  was  an  acceptance  by 
them,  for  which  he  must  be  held  to  have 
notice."  In  the  case  before  us  the  plain- 
tiffs contended  that  the  guaranty  was  made 
at  the  request  of  the  guarantees,  and  there- 
fore that  no  notice  of  acceptance  was  nec^ 
essary.  But  there  was  no  evidence  of  that 
fact  The  guaranty,  it  is  true,  was  in  the 
handwriting  of  the  plaintiffs,  but  it  was 
brought  to  the  defendant  by  one  of  the  firm 
jof  Roberts  Bros.;  but  he  made  no  statement 
4t  the  time,  or  at  any  other  time,  that  the 


plaintiffs  expected  that  the  defendant  singly 
and  particularly  would  sign  it  And,  be- 
sides, the  defendant  did  not  deliver  it  to  the 
plaintiffs  in  person,  and  leave  it  in  their  pos- 
session as  a  contract  completed,  as  was  the 
case  in  Paige  v,  Parker,  supra.  There  was 
evidence  offered  on  the  trial  going  to  show 
that  the  defendant  executed  the  guaranty 
through  a  fraud  practiced  on  him  by  one  of 
the  principals.  But  it  was  not  shown  that 
the  plaintiffs  had  any  notice  of  the  fraud. 
Notwithstanding  the  fraud  practiced  on  the 
defendant  he  is  liable  on  the  first  branch  of 
the  guaranty,  for  the  reason  that  the  plain- 
tiffs did  not  participate  in  the  fraud,  or  have 
knowledge  of  it  Bailes  on  Surety  &  Guar- 
antor»  p.  216. 


(134  N.  C.  46«) 

CARTER  et  al.  ▼.  WHITEL 

(Supreme  Court  of  North  Carolina.    March  22, 

1904.) 

LAW    OF    THE    CASE— TRESPASS— PARTITION— 
APTBR-ACQUIRBD  TITLE^-EiSTOPPBL. 

1.  The  decision  on  appeal  from  an  order 
continuing  to  the  hearing  in  an  action  for  tres- 
pass au  injunction  restraining  trespass,  as  to 
the  effect  of  a  judgment  and  decree  in  another 
action  and  subsequent  partition  proceedings, 
is  not  the  law  of  the  case,  so  as  to  be  con- 
clusive on  appeal  from  the  final  Judgment  in 
the  trespass  suit 

2.  In  trespass  plaintifiEs  alleged  they  were 
the  owners  in  fee  simple  and  in  the  possession 
of  the  land.  Defendant  denied  the  allegation 
of  ownership,  and  alleged  he  was  the  owner 
of  a  certain  undivided  interest  The  jury  foUnd 
that  defendant  was  entitled  to  1/54  of  the  land 
and  plaintiffs  to  the  balance,  and  there  was 
judgment  in  accordance  therewith.  In  subse- 
quent partition  proceedings  the  land  was  ac- 
cordingly divided  between  the  parties.  Held, 
that  defendant  in  an  action  for  subsequently 
trespassing  on  the  part  partitioned  to  plaintiffs 
was  estopped  from  claiming  an  undivided  in- 
terest in  such  part  under  a  deed  subsequent 
to  the  partition,  from  one  having  an  interest 
therein  at  the  time  of  the  partition,  but  who 
was  not  a  party  to  the  proceedings  therefor. 

Clark,  O.  J.,  dissenting. 

Appeal  from  Superior  Court;  Currituck 
County;  Oouncill,  Judge. 

Action  by  J.  C.  Carter  &nd  others  against 
Leon  White.  Judgment  for  defendant 
Plaintiffs  appeal.    Reversed. 

See  42  S.  E.  442. 

The  plaintiffs,  trustees  of  Swan  Island 
Club,  prosecute  this  action  against  the  de- 
fendant for  an  alleged  trespass  upon  the  land 
described  in  the  complaint  They  demand 
Judgment  for  damages,  and  other  relief.  The 
defendant  in  his  answer,  denies  the  owner- 
ship as  alleged,  admits  an  entry  upon  the 
land,  and  sets  up  title  to  an  undivided  in- 
terest therein.  Appropriate  issues  were 
framed  and  submitted  to  the  Jury.  The 
plaintiffs  introduced  the  record  of  a  civil  ac- 
tion lately  pending  and  determined  in  the 
superior  court  of  Currituck  county,  wherein 
the  present  plaintiffs  James  C.  Carter  and 
William  Minot  Jr.,  together  with  W.  H. 
Forbes,  trustees  of  Swan  Island  Club^  were 
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parties  pifilntiff,  and  fhe  present  defendant 
iras  party  defendant  It  appears  from  an  In- 
spection of  said  record  that  the  plalntifb  al- 
leged that  they  were  the  owners  in  fee  and 
in  possession  of  the  land  described  in  the 
complaint,  and  that  the  defendant  had  com- 
mitted acts  of  trespass  thereon.  The  defend- 
ant, in  his  answer,  denied  that  the  plaintlfTs 
li^ere  owners,  and  alleged  that  he  was  the 
owner  in  fee  of  an  undivided  interest  in  the 
land.  He  admitted  the  entry,  and  alleged 
that  the  same  was  lawfoL  The  cause  came 
on  for  trial  at  fall  term,  1806,  and  the  follow- 
ing issue  was  submitted  to  the  Jury:  'To 
what  part  of  the  land  described  in  the  com- 
plaint are  the  plaintiffs,  trustees,  and  the 
defendant,  respectiyely,  entitled?"  and  the 
Jury  responded,  'The  defendant  to  one  fifty- 
fourth  part  of  the  whole,  and  the  plaintiffs 
to  the  balance  therec^.**  Judgment  was  ren- 
dered, in  accordance  with  the  verdict,  *that 
the  defendant  owns  in  fee  simple  (me  un- 
divided fifty-fourth  part  of  said  land,  and 
the  plaintiffs,  trustees,  the  balance  of  the 
same."  A  full  description  of  the  land  is  set 
out  in  the  Judgment  Thereafter  the  plain- 
tiffs in  said  action  instituted  a  special  pro- 
ceeding, in  which  the  defendant  therein,  be- 
ing the  defendant  herein,  was  party  defend- 
ant for  the  purpose  of  having  partition  of 
the  land.  In  the  petition  in  said  proceed- 
ings the  plaintiffs  alleged  that  they  were  ten- 
ants in  common  with  the  defendant  of  the 
land  described  therein,  being  the  same  land 
described  in  the  complaint  in  the  dvll  ac- 
tioup  and  setting  forth  the  interest  of  the 
parties*  The  defendant  filed  no  answer,  and 
the  court  rendered  Judgment  directing  par- 
tition, appointing  commissioners  for  that  pur- 
pose. Tlie  commissioners  made  partition,  al- 
lotting to  the  defendant  by  metes  and  bounds 
<Hie  fifty-fourth  part  in  value  of  the  land, 
and  to  the  plaintiffs  the  balance  thereof;  and 
on  September  23»  1898^  their  report  was  duly 
confirmed  by  the  court  and  the  parties  ad- 
Judged  to  hold  the  portions  allotted  to  them 
by  the  commissioners.  Thereupon  the  de- 
fendant introduced  a  grant  for  the  locus  in 
quo  from  the  state  to  John  Williams^  Thom- 
as Williams,  and  Jeremiah  Land;  also  a 
deed  from  Thomas  Land  to  himself,  bearing 
date  February  1, 1899.  The  defendant  show- 
ed that  Thomas  was  one  of  the  heirs  at  law 
of  Jeremiah  Land,  one  of  the  persons  named 
in  the  grant  The  record  also  states  "that  it 
is  admitted  the  defendant  is  a  tenant  in  com- 
mon with  them  to  the  extent  of  the  interest 
conveyed  to  him  under  the  deed  from  Thom- 
as I^nd  of  February  1,  1899,  unless  the  de- 
fendant is  estopped  by  the  proceedings  set 
up  in  this  action."  It  was  conceded  that  the 
present  plaintiffs  succeeded  to  the  title  of 
the  plaintiffs  in  said  action  and  proceeding. 
The  plaintiffs  moved  for  Judgment  the  mo- 
tion was  denied,  and  the  plaintiffs  excepted. 
The  court  instructed  the  Jury  that  if  they 
found  from  the  evidence  that  Jeremiah  Land 
was  one  of  the  original  grantees  from  the 


state  to  the  land  in  oontrov^sy,  that  he  died 
seised  of  the  same^  and  that  l^omas  Land, 
from  whom  the  defendant  bought  February 
1,  1890,  was  not  a  party  to  the  proceedings 
introduced  in  evidence,  the  defendant  was  not 
estopped.  The  plaintiffs  excited,  and  from 
a  Judgment  for  the  defendant  appealed. 

Pruden  &  Pruden  and  Shepherd  &  Shep- 
herd, for  appellants.  B.  F.  Aydlett  for  ap- 
pellee. 

CONNOR,  J.  (after  stating  the  case).  The 
plaintiffs  contend  that  the  defendant  la  es- 
topped from  asserting  title  to  any  portion  of 
or  interest  in  the  land  in  ccmtroversy,  first 
by  the  verdict  and  Judgment  in  the  dviX  ac- 
tion rendered  at  fall  term,  1896;  and,  sec- 
ond, by  the  final  Judgment  in  the  special  pro- 
ceedings tar  partition  of  September  23,  1808. 
The  defendant  admits  that  he  is  estopped 
to  assert  any  title  which  he  owned  at  the 
time  of  the  institution  of  said  action  and  of 
said  special  proceeding,  or  which  he  has  de- 
rived from  the  parties  to  said  action,  or  any 
person  claiming  under  said  parties,  but  in- 
sists that  he  is  not  estopped  to  assert  title 
derived  from  Thomas  Land,  who  claims  un- 
der J^emiah  Land,  neither  of  whom  were 
parties  to,  or  in  any  manner  bound  by,  the 
Judgment  in  said  action  or  proceeding.  This 
is  the  sole  question  presented  upon  this  rec- 
ord. 

Before  proceeding  to  discuss  the  authori- 
ties relied  on  by  counsel,  it  will  be  well  to 
note  the  disposition  of  this  case  made  by 
this  court  at  August  term,  1902.  131  N.  0. 
14,  42  8.  B.  442.  The  case,  as  then  present- 
ed, was  an  appeal  from  an  order  continuing 
to  the  hearing  an  injunction  restraining  the 
defendant  from  trespassing  upon  l^e  land 
pending  litigation.  The  court  decided  that 
the  Judge  was  in  error  in  making  said  order. 
It  is  not  contended  that  tlie  Judgment  then 
rendered  was  final,  or  worked  an  estoppel 
upon  the  plaintiffs  to  further  prosecute  this 
action.  The  appeal  was  not  from  any  "Judg- 
ment" but  from  a  ''Judicial  order,"  as  provid- 
ed in  section  548  of  the  Code.  The  term 
"order"  is  sometimes  applied  to  an  interlocu- 
tory Judgment  or  decree.  Indeed,  under  the 
Codes  of  the  several  states  interlocutory 
Judgments  and  decrees  are  no  longer  recog- 
nized, and  "orders"  have  been  substituted 
therefor.  17  Am.  &  Bng.  Bnc.  763.  The 
defendant  however,  |»ys  that  this  court 
in  the  opinion  rendered,  decided  the  question 
now  presented,  and  that  the  decision  became 
the  "law  of  the  case,"  and  binding  upon  as 
in  all  other  and  future  steps  herein.  It  is 
well  settled  that  the  decision  of  a  question 
presented  by  the  record  and  necessary  to  he 
decided  in  the  final  disposition  of  the  case 
is  conclusive  upon  the  parties.  We  will  not 
entertain  a  proposition  to  "rehear"  a  case 
by  means  of  a  second  appeal.  PretEfelder  v. 
Ins.  Co.,  123  N.  C.  164,  31  S.  E.  470,  44  L. 
It  A.  424;  Setzer  v.  Setzer,  129  N.  C.  206^  40 
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S.  E.  02.  TblB  principle,  howeyer,  cannot  1m 
BO  extoided  as  to  indode  Bach  a  case  aa  this. 
The  only  question  presented  by  the  former 
appeal  was  whether  his  honor  should  hsTO 
made  the  interlocutory  order  continuing  the 
injunction  to  the  hearing,  and  in  no  manner 
inrolved  the  final  determination  of  the  case  or 
the  rights  of  the  parties  upon  the  trial 
thereof.  We  therefore  conclude  that  it  is  our 
duty  to  decide  this  appeal  as  if  presented 
for  the  first  time,  giving  to  the  riews  ex- 
pressed by  this  court  such  weight  as,  in  our 
opinion,  they  are  entitled  to.  The  learned 
Justice,  writing  for  the  court;  says:  "In  the 
action  of  ejectment  the  only  title  in  issue 
was  that  of  the  defendants.  The  plaintUTs 
title  was  not  in  controversy."  It  was  there 
found  and  adjudged  that  the  defendant  was 
a  tenant  in  common  with  the  plaintiffs.  The 
record  shows  "that  the  action  was  in  tres- 
pass and  not  ejectment"  Tne  plaintUfs  ex- 
pressly put  their  title  in  issue  by  alleging 
that  "they  were  the  owners  in  fee  simple, 
and  in  the  possession  of  the  land."  The  de- 
fendant not  only  Joined  Issue  by  denying 
the  allegation  of  ownership^  l>ut  by  af- 
firmative averment  put  his  title  in  issue,  al- 
leging that  he  was  the  owner  of  an  undivided 
interest,  stating  the  extent  thereof.  It  is 
difficult  to  see  how  the  title  of  the  parties 
could  have  been  more  clearly  put  in  issue. 
Under  the  practice  prevailing  prior  to  the 
adoption  of  the  Code,  the  defendant's  answer 
would  have  constituted  a  general  denial,  or 
plea  of  not  guilty,  and  a  special  plea  of 
liberum  tenementum.  The  cause  would  have 
been  tried  upon  the  general  issue  and  the 
special  plea.  A  verdict  upon  the  general 
issue  would  not  have  worked  an  estoppel,  for 
the  reason  set  forth  by  Pearson,  J.,  in  Rog- 
ers V.  Ratcliff,  48  N.  C.  225;  Stokes  v.  Fraley, 
50  N.  C.  377.  In  the  last  case  he  said: 
"If  the  defendant  had  relied  on  his  special 
plea,  there  would  have  been  an  estoppel  in 
respect  of  his  title."  The  efl^ect  of  a  verdict 
and  Judgment  in  actions  involving  title  to 
land  under  the  Code  system  is  discussed  by 
Pearson,  C.  J.,  in  Falls  v.  Gamble,  66  N.  O. 
465,  where  he  says:  "Had  Gamble  brought 
his  action  against  Falls  for  trespass  on  the 
landk  and  Falls  in  his  answer  had  admitted 
the  possession  of  Gamble  and  the  commit- 
ting the  alleged  trespass  by  his  orders,  and 
put  the  defense  on  his  title,  *  *  *  a  ver- 
dict and  Judgment  would  have  worked  an  es- 
toppel in  the  same  way  that  It  would  have 
done  in  the  old  action  trespass  quare  clan- 
sum  under  the  plea  of  liberum  tenementum. 
Indeed,  under  the  Ck>de  of  Civil  Procedure, 
In  an  action  for  land,  when  the  complaint 
avers  title  in  the  plaintiff,  the  answer  admits 
possession,  denies  the  title  of  the  plaintiff, 
and  sets  up  title  in  the  defendant,  a  verdict 
and  Judgment  will  conclude  the  parties  and 
privies  In  respect  to  the  title.  •  •  •  In  an 
action  for  land,  the  plaintiff,  if  he  does  not 
wish  the  action  to  try  title,  should  merely 
46  S.B.-62^ 


allege  that  he  is  entitled  to  the  possession, 
and  that  the  defendant  withholds  it  to  his 
damage;  and  the  defendant,  if  he  does  not 
wish  the  action  to  conclude  the  title,  should. 
In  his  answer,  merely  deny  the  allegation  of 
the  complaint  so  as  to  make  it,  in  effect,  a 
plea  of  *not  guilty'  or  the  'general  Issue/" 
We  therefore  conclude  that  the  defendant 
is  estopped  by  the  Judgment  to  deny  the 
facts  found  by  the  Jury,  to  wit,  that  the 
plaintiffs  are  entitled  to  b>/b4  of  the  land. 
The  effect  of  the  Judgment  was  to  leave  the 
parties  in  possession  as  tenants  in  common, 
each  having,  as  between  themselves,  the  in- 
terests adjudged  by  the  court  upon  the  ver- 
dict 

In  the  view  which  we  take  of  the  ^ect  of 
the  partition  proceeding,  it  is  not  necessary 
to  decide  the  effect  of  this  estoppel  upon  an 
after-acquired  outstanding  title,  and  we  for- 
bear to  express  any  opinion  thereon. 

The  question  next  arises  as  to  the  effect  of 
the  final  Judgment  in  the  partition  proceed- 
ing, which  was  put  in  evidence.  It  is  there- 
in settled  that  the  plaintUfs  and  the  defend- 
ant are  the  owners  and  entitled  to  the  pos- 
session of  the  several  portions  of  the  land 
allotted  to  them  by  the  commissioners.  The 
defendant  admits  that  he  has  entered  upon 
that  portion  of  the  land  allotted  to  the  plain- 
tiffs^ and  committed  acts  of  trespass  there- 
on. He  seeks  to  Justify  such  entry  by  alleg- 
ing that  since  said  partition  he  has  become 
the  owner  of  one-ninth  undivided  interest  in 
said  land  by  virtue  of  a  deed  from  one  Thom- 
as Land,  who  was  at  the  time  of  said  parti- 
tion by  title  paramount  the  owner  of  such 
interest;  that  neither  said  Land  nor  those 
under  whom  he  claimed  were  parties  to  said 
proceeding.  Is  the  defendant  estopped  to  as- 
sert such  title  against  the  plaintiffs?  The 
plaintiffs  say  that  he  may  not  do  so,  for  that, 
first,  the  final  Judgment  in  the  proceedings  in 
partition  settled  the  rights  of  the  parties  to 
the  entire  tract  of  land,  that  the  quantity  to 
which  each  party  was  entitled  was  fixed  by 
the  Judgment,  and  that  neither  party  shall 
be  heard  to  bring  into  question  the  fact  so 
settled  and  determined  either  by  showing 
that  he  then  owned  a  larger  interest  or  that 
he  has  acquired  an  outstanding  title;  and, 
second,  that  there  is  ah  implied  warranty 
arising  upon  the  partition,  which  estops,  by 
way  of  rebutter,  the  defendant  from  setting 
up  such  title.  In  regard  to  the  first  ques- 
tion, it  is  interesting  to  trace  the  develop- 
ment of  the  law  on  this  subject  We  are 
thereby  enabled  to  better  understand  and  dis- 
tinguish the  oonfiicting  decisions.  It  was 
held  at  one  time  "that  a  writ  of  partition,  or 
a  petition  for  partition,  which  is  but  a  sub- 
stitute for  the  former,  is  a  mere  possessory 
action,"  and  that  Judgment  therein  did  not 
bar  or  estop  the  parties  in  an  action  of  high- 
er dignity  involving  title.  Fseeman  on  Co- 
Tenancy,  §  529.  Mr.  Freeman  says:  "In  the 
greater  portion  of  the  United  States,  actions 


986 


46  SOUTHEASTERN  REPORTER. 


(N.C. 


for  partition,  like  actions  in  ejectment,  have 
ceased  to  be  merely  possessory  actions,  and 
have  come  to  involve  the  right  as  well  as  the 
possession."  He  has  collected  in  the  note 
(Nicely  V.  Boyles,  40  Am.  Dec  638)  an  inter- 
esting history  of  the  law  and  a  number  of 
decided  cases  upon  the  subject  It  Is  not  nec- 
essary, however,  that  we  go  beyond  our  own 
Reports  to  £lud  a  strong,  able,  and  exhaustive 
discussion  of  this  question.  Judge  Pearson, 
writing  for  the  court  in  Armfield  v.  Moore, 
44  N.  C.  157,  not  only  vindicates  the  wisdom 
in  which  the  law  of  estoppel  is  founded, 
"without  which  it  would  be  impossible  to 
administer  law  as  a  system,"  but  applies  it  to 
proceedings  for  partition.  This  case  la  one 
of  the  landmarks  of  our  Jurisprudence,  fa- 
miliar to  every  lawyer  in  the  state.  It  is 
there  settled  beyond  controversy  that  a  final 
decree  or  a  petition  for  partition  works  an 
estoppel  of  record  upon  the  parties  thereto, 
and  that  neither  shall  be  heard  to  say  that 
any  of  the  facts  therein  settled  were  not 
true.  He  says:  "Here  we  have  facts  agreed 
on  by  the  parties,  entered  on  the  record- 
partition  and  decree  in  pursuance  thereof,  pos- 
session in  severalty.  ♦  ♦  ♦"  Mr.  Free- 
man says:  "At  the  present  time  there  can  be 
no  doubt  that  a  Judgment  in  a  proceeding  for 
the  partition  of  land  is  as  conclusive  ui>on 
the  matter  put  in  issue  and  tried  as  a  Judg- 
ment in  any  other  proceeding,  and  may  be 
set  up  as  a  bar  to  a  writ  of  entry  involving 
the  same  question  of  title.  And  a  suit  for 
partition  is  perhaps  the  only  proceeding 
known  to  the  law  in  which  every  possible 
question  affecting  the  title  to  real  estate  may 
be  made  an  issue  and  determined."  Free- 
man on  Judgments,  S  301.  This  principle  is  in 
no  manner  affected  by  what  is  said  by  this 
court  in  Harrison  v.  Ray,  108  N.  O.  215, 
12  S.  E.  993,  11  L.  R.  A.  722,  23  Am.  St  Rep. 
57.  That  was  an  action  to  correct  one  of  the 
deeds  of  partition. 

The  defendant's  counsel,  in  his  well-con- 
sidered brief,  insists  tbat  the  estoppel  op- 
erates only  upon  the  title  which  the  parties 
to  the  record  then  owned,  and  does  not  af- 
fect his  right  to  buy  in  and  assert  an  existing 
and  outstanding  title  not  affected  by  the  Judg- 
ment We  have  found  but  one  case  in  our 
Reports  in  which  this  question  is  presented 
and  decided.  In  Mills  v.  Witherington,  19  N. 
G.  433,  it  appeared  that  partition  had  been 
made  upon  petition  of  the  defendant  against 
the  lessor  of  the  plaintiff  in  the  county 
court;  that  the  report  of  the  commissioners 
was  duly  confirmed  and  final  Judgment  ren- 
dered; and  the  lessor  of  the  plaintiff  after- 
wards obtained  a  grant  from  the  state  for 
the  land  which  had  been  assigned  to  the  de- 
fendant in  severalty,  alleging  that  the  same 
was  vacant  In  tbe  action  of  ejectment 
against  the  defendant  she  rested  her  right 
to  recover  on  the  grant  The  defendant  set 
up  the  Judgment  In  the  partition  proceeding 
as  an  estoppel.  Daniel,  J.,  said:  "If  the  land 
soui'dt  to  be  recovered  by  the  plaintiff  was 


embraced  in  the  report  of  the  commissioners, 
which  report  had  been  confirmed,  and  final 
Judgment  rendered  thereon,  then  we  think 
the  lessor  of  the  plaintiff,  who  had  been  a 
party  to  that  Judgment,  was  concluded, 
bound,  and  estopped  to  controvert  anything 
contained  in  it  The  Leglslatine,  by  the  act 
of  1789,  gave  to  tenants  in  common  of  real 
estate  the  petition  for  partition  in  the  place 
of  the  ancient  writ  of  partition.  The  final 
Judgment  at  common  law  in  a  writ  of  parti- 
tion runs  thus,  'Ideo  consideratum  est  quod 
partitio  prsedlcta  firma  et  stabilis  in  perpetu- 
um  teneatur'  (Thomas'  Coke,  700);  and  it  was 
conclusive  on  the  parties  and  all  claiming  un- 
der them.  In  Clapp  v.  Bromagham,  9  Cow- 
en,  5G9,  the  court  say  that  the  Judgment  in 
partition,  it  is  ti'ue,  does  not  change  the 
possession,  but  it  establishes  the  title,  and  in 
an  ejectment  must  be  conclusive.  The  Judg- 
ment of  the  court  adjudging  a  share  to  belong 
to  one  of  the  parties  and  allotting  it  to  him  to 
hold  in  severalty  must  be  sufScient  to  author- 
ize him  to  recover  it  as  to  all  tbe  parties 
to  the  record.  The  Judgment  is  as  to  them 
an  estoppel;  The  act  of  1789  gives  the  same 
force  to  a  final  Judgment  in  a  petition  for  pa^ 
tltion  of  real  estate.  It  declares  that  the 
division,  when  made,  shall  be  good  and  ef- 
fectual in  law  to  bind  the  parties,  their  heirs 
and  assigns."  Battle,  J.,  in  his  note  to  this 
case,  says,  "The  doctrine  of  estoppel  as  laid 
down  in  this  case  is  clearly  established." 
Chapter  47  of  the  Code  is  practically  a  re- 
enactment  of  the  act  of  1789.  Mr.  Freeman, 
in  his  work  on  Co-Tenancy  cites  this  case 
in  support  of  the  proposition  that  one  of  sev- 
eral heirs  may  be  bound  by  a  decree  of  par- 
tition, not  only  as  to  rights  held  by  liim  at 
the  time  of  partition,  but  also  to  the  rights 
subsequently  purchased  of  other  heirs  who 
were  not  parties  to  the  partition;  citing  the 
case  of  Short  v.  Prettyman,  1  Houst.  334,  in 
which  it  was  expressly  held  by  the  Delaware 
court  that  "the  decree  is  binding  and  condu- 
sive,  not  only  as  to  the  rights  which  the 
parties  had  in  the  premises  at  the  time  of  the 
partition,  but  also  as  to  the  rights  which  they 
had  subsequently  acquired  from  other  heirs 
of  the  premises,  who  were  not  parties  to  the 
partition,  and  were  not  bound  by  the  admis- 
sions or  the  decree  establishing  it"  The 
Supreme  Court  of  Missouri,  in  Fcwrder  v. 
Davis,  38  Mo.  107  (118)  says:  "We  decide 
nothing  here,  now,  concerning  the  rights  of 
any  stranger  to  the  partition,  or  of  any 
person  not  a  party  thereto.  But  in  refer- 
ence to  this  plaintiff  we  think  this  Judgment 
operates  as  a  bar  against  him  at  law,  not 
only  in  respect  of  the  estate  and  title  which 
he  then  had,  but  in  respect  of  any  title  which 
he  might  thereafter  acquire.  There  is  here 
no  covenant  of  warranty  by  deed;  but  there 
is  such  a  thing  as  an  estoppel  in  pais  and 
by  matter  of  record,  which,  like  an  estoppel 
by  deed,  may  have  the  effect  to  pass  an  after- 
acquired  title  by  operation  of  law.  The  par- 
tition establishes  the  title^  severs  tlie  unity 
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of  possession,  and  gives  to  each  party  an  ab- 
solute possession  of  his  portion.  A  partition 
Is  sometimes  altogether  the  act  of  the  par- 
ties, rather  than  the  act  of  the  law.  The 
binding  and  conclusive  Judgment  Is,  In  Its 
very  nature,  very  much  like  the  old  livery  of 
seisin  under  a  feoffment,  which  was  matter 
in  pals,  or  like  a  fine  or  a  common  recovery, 
which  was  matter  of  record;  and  these  an- 
cient assurances  were  of  that  solemnity  and 
high  character  that  they  not  only  passed  an 
actual  estate,  and  divested  what  title  the  par- 
ty then  had,  but  operated  by  way  of  estop- 
pel to  pass  all  future  estate  and  possibility 
of  right  which  he  might  thereafter  acquire. 
Shep.  Touchstone,  2-6,  2O4r-206;  Rawle  on 
Cov.  title,  402.  And  we  see  no  good  reason 
why  this  solemn  judgment  In  partition,  which 
the  statute  declares  shall  be  firm  and  ef- 
fectual forever,  should  not  be  allowed  to  have 
the  same  operation  against  all  parties  to  the 
record."  See,  also,  Reese  v.  Holmes,  5  Rich. 
Eq.  540.  These  authorities  would  seem  to  es- 
tablish the  law  as  laid  down  In  Mills  v. 
Witherlngton,  supra. 

There  is  another  view,  however,  of  the 
case,  which  we  think  equally  conclusive.  Mr. 
Freeman  says  that  "the  preponderance  of  the 
authorities  Is  probably  in  favor  of  the  theory 
that,  as  each  co-tenant  who  has  been  evicted 
after  a  compulsory  partition  may  call  upon 
his  co-tenants  to  contribute  th^r  proportions 
of  his  loss,  each  of  them  is,  by  his  obligation 
of  warranty,  estopped  from  asserting  any  in- 
dependent adverse  title  to  the  properties  as- 
signed to  the  others."  Freeman  on  Co-Ten- 
ancy, §  533.  Mr.  Washburn  thus  states  the 
doctrine:  "Where  partition  has  been  made 
by  law,  each  partitloner  becomes  a  warran- 
tor to  all  the  others  to  the  extent  of  his  share, 
so  long  as  the  privity  of  estate  continues  be- 
tween them.  And,  inasmuch  as  a  warrantor 
cannot  claim  against  his  own  warranty,  no 
tenant,  after  partition  made,  can  set  up  an 
adverse  title  to  the  portion  of  another  for  the 
purpose  of  ousting  him  from  the  part  which 
has  been  parted  off  to  him.  When  partition 
has  been  made,  the  tenant  to  whom  a  part 
has  been  set  out  is  regarded  in  law  as  a  pur- 
chaser for  value  of  the  same."  Wash.  R.  P. 
723.  In  Venable  v.  Beauchamp,  3  Dana,  821, 
28  Am.  Dec.  74,  the  question  Is  discussed  by 
Marshall,  J.,  and  a  valuable  note  is  attached 
by  Mr.  Freeman.  The  learned  Justice  says: 
"But  a  further,  and,  as  we  think,  a  conclu- 
sive, evidence  of  the  relation  subsisting  after 
partition  is  furnished  by  the  universal  ac- 
knowledgment and  assertion  of  the  principle 
that  to  every  partition  the  law  annexes  an 
Implied  warranty.  The  implied  warranty 
which  the  law  annexes  to  the  partition  is,  it 
Is  true,  In  many  respects  special.  It  Is  so 
not  only  with  regard  to  the  person  or  persons 
who  may  take  advantage  of  it,  but  also  with 
regard  to  the  amount  of  the  recompense;  the 
principle  being  that  the  loiss  shall  be  equally 
borne  by  the  parties  making  the  partition, 
and  the  effect  that  the  losing  party  may  have 


a  repartition.  But,  although  the  effect  of  the 
warranty  Is  limited  as  to  the  extent  of  the 
recompense  and  the  manner  in  which  it  is  to 
be  made,  it  is  not  limited  as  to  the  land  war- 
ranted. It  embraces  the  whole  of  the  land 
allotted  to  the  warrantee  in  the  partition.  As 
the  law  makes  each  partitloner  the  warran- 
tor of  the  other  as  to  the  extent  of  the  portion 
allotted  to  him,  whether  there  be  an  express 
warranty  In  the  deed  or  not,  and  as  no  prin- 
ciple is  better  settled  at  common  law  than 
that  a  warrantor  is  barred  or  estopped  to 
claim  against  his  oWn  warranty,  it  seems 
clearly  to  follow  that  no  party  to  a  partition 
can  be  permitted  to  assert  an  adverse  title 
for  the  purpose  of  ousting  another  party 
from  his  portion,  allotted  to  him  by  the  same 
partition,  though  there  be  no  express  war- 
ranty in  the  deed."  We  quote  this  language 
at  length,  as  it  meets  the  very  Ingenious  sug- 
gestion of  the  defendant's  counsel  that  the 
implied  warranty  should  not  operate  as  an 
estoppel,  because  In  the  event  of  the  eviction 
by  a  stranger,  the  defendant  will  only  be  lia- 
ble to  the  plaintiffs  for  1/54  of  the  value  of 
the  whole  land,  therefore  he  should  be  es- 
topped only  to  that  extent  The  effect  of  a 
warranty  as  an  estoppel  upon  the  warrantor 
is  so  fully  and  ably  discussed  by  Mr.  Justice 
Walker  in  Hallyburton  v.  Slagle,  132  N.  C. 
957,  44  S.  E.  659,  that  we  deem  It  unnecessary 
to  do  more  than  to  refer  to  his  opinion  In  that 
case. 

We  have  examined  with  care  every  case 
cited  by  the  defendant's  counsel,  and,  while 
some  of  them  do  lay  down  the  law  as  con- 
tended by  him,  they  are  based  upon  constnic- 
tlons  of  statutes,  as  In  Massachusetts.  Those 
not  thus  distinguished  are  not  in  harmony 
with  the  best  considered  authorities  and  de- 
cided cases.  We  therefore  conclude  that  by 
the  Judgment  In  the  special  proceeding  for 
partition  the  defendant  la  estopped  to  assert 
his  after-acquired  title  against  the  plaintiffs. 
It  Is  Immaterial  whether  this  conclusion  is 
based  upon  the  first  proposition  or  the  last, 
as  they  bring  us  to  the  same  result,  and  are 
consistent  with  each  other.  His  honor  should 
have  Instructed  the  Jury  in  accordance  with 
the  plaintiffs'  prayer,  and  for  error  in  falling 
to  do  so  there  must  be  a  new  trial. 

CLARK,  C.  J.  (dissenting).  The  identical 
point  now  presented  was  passed  upon  in  the 
former  appeal  In  this  case  (131  N.  C.  14,  42 
S.  E.  442),  and  the  decision  then  made  by  a 
unaniD[iou8  court  should  be  the  law  of  this 
case.  It  was  there  said:  'In  partition  pro- 
ceedings between  tenants  In  common  no  title 
passes;  only  the  unity  of  possesion  is  dis- 
solved, and  the  title  vests  In  severalty,  the 
common  source  of  title  resting  undisturbed. 
Lindsay  v.  Beaman,  128  N.  C.  189,  38  S.  E. 
811.  Land's  interest  never  passed  to  plain- 
tiffs, and  was  not  represented,  nor  was  be  n 
par^;  therefore  he  was  not  bound  by  the 
action  or  special  proceeding.  As  to  him,  they 
were  void,  and  he  had  a  right  of  entry  and 
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possession  equally  with  the  other  tenants  In 
common,  whomsoever  they  might  be.  By  his 
deed  passed  all  the  right  of  Land  to  the  de- 
fendant, who  then  stood  in  Land's  shoes,  and 
had  all  the  rights  and  remedies  of  Land,  In- 
dependent of  and  notwithstanding  the  Judg- 
ment in  said  action  and  decree  of  partition.** 
Thus  the  identical  point  now  presented  has 
been  decided*  and  in  this  action  the  matter 
is  res  judicata.  It  cannot  be  presented  by  a> 
second  appeal.  The  remedy.  If  error  was 
committed  by  this  court,  would  have  been  by 
a  petition  to  rehear.  Holley  v.  Smith.  132 
N.  C.  36,  43  S.  B.  501;  Perry  v.  Bailroad,  129 
N.  0.  333,  40  S.  B.  191,  and  ciuses  there  cited. 
Nor  does  it  vary  this  rule  that  the  former  d^ 
clsion  was  upon  an  appeal  from  the  continu- 
ance of  the  restraining  order  in  this  cause 
and  this  appeal  comes  up  on  appeal  from  a 
final  judgment  The  present  appeal  is  solely 
upon  exceptions  that  the  judge  charged  in 
exact  accordance  with  the  former  ruling  of 
this  court  and  his  refusal  to  charge  contrary 
thereto.  Setzer  ▼.  Setzer,  129  N.  C.  296,  40 
S.  B.  62. 

Besides,  the  former  decision  was  correct 
Richardson  v.  Cambridge,  79  Am.  Dec.  767,  is 
a  case  on  all  fours,  and  sustains  our  former 
ruling.  See,  also,.  Christy  v.  Water  Works, 
68  Cal.  73,  8  Pac.  849.  In  17  Am.  &  Bug. 
Bnc.  (1st  Bd.)  819,  It  is  said:  '*A  party  to  a 
partition,  who  subsequently  acquires  a  new 
and  independent  title,  which  was  in  no  way 
represented  by  any  of  the  parties  to  the  suit, 
may  be  permitted  to  assert  it"  Henderson 
y.  Wallace,  72  N.  C.  451,  holds  that  one  not 
a  party  or  privy  to  partition  proceedings  is  in 
no  way  affected  by  the  decree.  To  same  ef- 
fect 21  A.  &  B.  (2d  Bd.)  1186:  "The  familiar 
principle  that  judgments  and  decrees  bind 
only  parties  and  privies  is  as  applicable  to 
judicial  proceedings  in  partition  as  to  other 
litigation*'— and  cases  there  cited.  Land,  not 
having  been  a  party  to  the  partition  decree  in 
1895,  his  interest  was  not  affected  by  it  He 
could  recover  it  or  sell  it  to  another,  and 
the  defendant  could  acquire  and  assert  it  as 
well  as  another.  This  is  not  the  case  of 
"feeding  an  estoppel.'*  In  Harrison  v.  Bay, 
108  N.  C.  215,  12  S.  B.  093, 11  L.  B.  A.  722,  23 
Am.  St  Bep.  57,  it  is  held  that  in  voluntary, 
actual  partition  the  deeds  convey  no  title^ 
but  simply  ascertain  by  metes  and  bounds 
the  interest  of  each.  This  has  been  dted  and 
affirmed  by  Douglas,  J.,  in  Carson  v.  Carson, 
122  N.  C,  at  page  648,  30  S.  B.  4;  by  Sh^;>- 
herd,  J.,  in  Fort  v.  Allen,  110  N.  C,  a.t  page 
192,  14  8.  B.  685,  and  again  as  recently  as 
Harrington  v.  Bawls,  131  N.  C.  40,  42  8.  B. 
461,  and  was  stated  also  in  Lindsay  t.  Bea- 
man,  128  N.  C.  189,  38  S.  B.  811.  In  21  A.  & 
B.  (2d  Bd.)  1193,  it  is  said  that  "both  in  volun- 
tary and  judicial  partition"  the  decree  "does 
not  create  or  divest  any  title  to^  or  other  right 
in,  the  property,  but  merely  severs  the  unity 
of  possession,  and  determines  the  share 
which  each  tenant  is  entitled  to  possess  in 
severalty.*'    The  title  of  Land  could  not  be 


divested  by  the  proceeding  to  which  he  was 
not  a  party,  and  the  purchase  of  it  by  White 
after  the  decree  was  not  the  purchase  of  an 
outstanding  incumbrance  or  title,  but  the  pui^ 
chase  of  an  Intact  interest  In  the  pn^ierty* 
which  was  not  the  subject  of  the  litigation 
and  decree  to  which  White  had  been  a  party 
in  1895.  In  that  proceeding  he  only  set  up 
the  title  to  the  interest  he  then  had.  The  in- 
terest of  Land  would  be  good  if  now  held  by 
him,  and  White  cannot  be  affected  by  that 
decree,  as  assignee  of  Land's  interest  any 
more  than  would  be  any  other  purchaser 
from  Land. 


(134  N.  O.  «S) 
MILLSAPS  et  al.  v.  BSTBS  et  aL 

(Supreme  Court  of  North  Carolina.    March  29, 
1904.) 

WILLS  —  OOMSTRUCnON  —  LIFB  BSTATB-SUB- 

MI8SION  TO  ARBITRATION  OF  INFANT'S 

CAUSB-JUDGMBNT— VAUDITY. 

1.  A  sabmission  to  arbitration  of  an  infanfs 
cause  by  the  infant  himself  or  by  hit  next 
friend  or  attorney  for  him  it  absolately  vMd. 

2.  A  judgment  founded  on  a  void  sabmiasion 
to  arbitration  is  void,  and  not  merely  voidable. 

8.  A  will  giving  to  a  devisee  certain  real  e»- 
tate  to  be  and  inure  to  the  use  of  the  deviaee 
''during  his  natural  life,  not  subject  to  be  sold 
and  conveyed  by  him,  but,  in  case  he  should 
have  legitimate  children,  it  is  to  belong  to 
them,"  gives  to  the  devisee  only  a  life  estate 
in  the  land  devised. 

Appeal  firom  Superior  Court,  bwain  (boun- 
ty; Hoke,  Judge. 

Action  by  Orphia  Bfillsaps  and  others 
against  O.  D.  Bstes  and  others.  From  a 
judgment  for  defendants,  plaintiff^  appeal. 
Reversed. 

This  is  an  action  brought  by  the  helia  of 
W.  R.  Millsaps  to  recover  possession  of  a 
certain  tract  of  land,  together  with  damages 
for  waste,  and  also  to  have  certain  deeds 
from  said  Millsaps  to  the  defendants  de- 
clared void  and  canceled,  and  was  heard  at 
the  July  term  of  Swain  county  court  before 
Hoke^  J.  Plaintiffs  claim  title  under  the  fol- 
lowing clause  in  the  will  of  John  A.  Mill- 
saps: "I  will  and  bequeath  to  my  half  broth- 
er, W.  R.  Millsaps,  all  that  tract  of  land 
[describedl,  to  the  use  of  said  W.  R.  MiU- 
saps  during  his  natural  life,  not  subject  to 
be  sold  or  conveyed  by  him,  but  in  case  he 
should  iiave  legitimate  children  it  is  to  be- 
long to  them  in  like  manner."  Defendants 
claim  title  by  purchase  from  W.  R.  Millsaps, 
and  set  up  as  defense  by  way  of  estoppel  a 
decree  in  an  acti(Hi  begun  in  1888  by  the 
same  parties  against  the  defendants,  which 
decree  declared  the  deeds  from  W.  R.  Mill- 
saps valid,  giving  defendants  title  upon  their 
paying  a  certain  sum  to  plaintiffs,  which  sum 
was  adjudged  by  arbitrators  to  be  the  dif- 
ference between  the  value  of  the  land  and 
the  sum  actually  paid  for  same  to  W.  R.  Mill- 
.saps.  Said  action  of  1888  was  brought  for 
the  infant  plaintiffs  in  the  name  of  Jas. 
Schuler,  next  of  friend,  and  the  plaintiffs  con* 
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tend  that,  the  application  for  this  appoint* 
ment  of  Schuler  and  his  appointment  being 
oral,  the  same  was  irregular  and  void;  and 
allege  further  that  the  said  action  of  1868 
was  brought  to  perfect  the  title  to  the  de- 
fendants, and  same  was  a  fraud  upon  the 
rights  of  the  Infant  plaintiffs,  said  W.  B. 
Millsaps,  the  life  tenant,  being  living  at  the 
time.  The  plaintiffs  further  contend  that 
the  original  action  was  one  for  waste,  and 
the  court  did  4iot  have  jurisdiction  to  try  and 
adjudicate  the  title  in  the  same.  They  fur^ 
ther  contend  that  his  honor  erred  in  allow- 
ing the  record  in  the  former  action  to  be 
amended  nunc  pro  tunc  as  to  the  appoint- 
ment of  Schuler  next  of  friend,  making  same 
in  proper  form.  Defendants  claim  to  be  in- 
nocent purchasers  without  notice^ 

Shepherd  A  Shepherd,  for  appellants.  A. 
M.  Fry,  for  appellees. 

MONTGOMERY,  J.  This  action  was 
brought  by  the  plaintiffs  against  the  de- 
fendants -to  recover  possession  of  a  certain 
tract  of  land  situated  in  Swain  county,  and 
also  to  have  annulled  a  certain  decree  and 
Judgment  in  an  action  between  the  plain- 
tiffs and  certain  of  the  defendants,  made  at 
spring  term,  1892,  of  Swain  superior  court, 
on  the  ground  that  the  decree  was  procured 
through  fraud  on  the  part  of  the  defendants, 
•and  because  of  its  invalidity,  appearing  on 
its  face.  The  defendants  admit  in  their  an- 
swer that  they  hold  the  land  under  and  by 
virtue  of  the  decree  above  mentioned,  but 
they  deny  that  the  same  was  ivocured 
through  their  fraudulent  conduct,  and  Insist 
that  the  decree  is  regular  in  form,  valid  and 
binding  in  law.  In  otd^r  that  a  clear  under- 
standing may  be  had  of  this  controversy,  it 
is  necessary  to  set  out  the  particulars  of  the 
decree,  the  main  point  of  contention  in  the 
case,  and  also  the  nature  of  the  action  in 
which  it  was  rendered. 

In  1872  John  A.  Millsaps  died,  leaving  a 
last  will  and  testament,  in  which  he  devised 
the  land  described  in  the  complaint  to  his 
brother  William  Millsaps.  the  father  of  the 
plaintiffs.  The  language  of  that  part  of  the 
will  is  as  follows:  ''I  will  and  bequeath  to 
William  Millsaps^  my  half  brother,  all  that 
part  of  real  estate  in  the  following  bound- 
ary, to-wit,  •  ♦  •  to  be  and  inure  to  use 
of  said  William  Millsaps  during  his  natural 
life,  not  subject  to  be  sold  and  conveyed  by 
him,  but  in  case  he  should  have  legitimate 
children,  it  is  to  belong  to  them  in  like  man- 
ner as  the  other  devises  above  named."  The 
devisee  William  Millsaps  sold  and  conveyed 
the  land  in  fee  simple  to  certain  of  the  de- 
fendants (the  other  defendants  claiming  title 
to  parts  of  it  by  deeds  from  original  pur- 
chasers from  William  Millsaps),  and  deliv- 
ered possession  of  the  same  to  the  purchas- 
ers. Afterwards,  and  before  the  death  of 
their  father,  the  plaintiffs,  all  being  infants 
(and  five  of  whom  were  Infants  at  the  com- 


mencement of  the  present  action)  commenced 
an  action  in  Swain  superior  court  in  Oc- 
tober, 1888,  for  the  purpose  of  having  the 
deeds  aforesaid,  wliich  had  been  executed  by 
their  father*  canceled,  and  the  life  estate  of 
their  father  in  the  land  declared  forfeited 
because  of  waste  wliich  had  been  committed 
on  the  same  by  those  who  had  purchased 
from  liim,  and  for  damages  on  account  of 
such  waste.  'In  the  action  commenced  in 
1888  the  plaintiffs  in  their  first  allegation  in 
the  complaint  declared  that  they  were  in- 
fants under  the  age  of  21  years,  and  that 
they  brought  the  action  in  the  name  of  their 
next  friend,  Joseph  Schuler.  The  defendants, 
in  their  answer,  denied  that  allegation.  In 
the  second  allegation  of  the  complaint  the 
death  of  John  A.  Millsaps  was  set  out;  and 
the  item  of  the  will  which  we  have  quoted 
above  was  declared,  and  the  defendants  ad- 
mitted the  same.  In  the  third  allegation  of 
the  complaint  it  was  alleged  that  the  devisee 
William  Millsaps  went  into  possession  of  the 
land,  and  that  was  admitted  by  the  defend- 
ants in  their  answer.  In  the  fourth  allega- 
tion of  the  complaint  it  was  declared  that 
the  plaintiffs  were  the  children  of  William 
Millsaps,  bom  in  lawful  wedlock,  and  owners 
in  fee  of  the  land.  The  whole  of  that  allega- 
tion was  denied  by  the  defendants.  The 
fifth  allegation  of  the  complaint  was  in  these 
words:  '*That  after  the  said  WilUam  Mill- 
saps entered  into  possession  and  took  charge 
of  said  land  regardless  of  the  rights  of  the 
plaintiffs,  he  made  some  kind  of  convey- 
ances to  the  defendants  in  this  action,  pur- 
porting to  convey  to  them  the  land  in  fee: 
that  the  defendants  took  said  conveyances 
for  said  land  with  full  knowledge  of  the 
rights  of  the  plaintiffs,  and  for  a  considera- 
tion, and  with  full  notice  of  the  fact  that 
the  said  William  Millsaps  had  only  a  life 
estate  in  said  land."  The  defendants  de- 
nied the  whole  of  that  allegation,  although 
they  afterwards  on  the  trial  showed  those 
deeds  as  evidence  of  ownership  of  the  land. 
In  the  sixth  allegation  the  waste  and  de- 
struction of  timber  and  soil  are  alleged,  and 
the  same  is  denied. 

We  have  already  said  that  the  Judgment 
demanded  In  that  action  was  that  the  deeds 
and  conveyances  made  by  William  Millsaps, 
the  father  of  the  plaintiffs,  te  the  defendants, 
be  canceled;  that  the  life  estate  of  William 
Millsaps  be  forfeited;  and  for  damages  for 
the  waste  committed  on  the  premises.  The 
complaint  and  answer  in  that  action  were 
filed  at  spring  term,  1889,  but  no  progress 
seems  to  have  been  made  until  fall  term, 
1891,  when  an  order  in  the  following  words 
was  made:  "By  consent  of  all  parties  this 
case  is  referred  to  S.  R.  Gibson  and  A.  H. 
Hayes,  as  arbitrators,  with  power  to  choose 
an  umpire  in  case  they  cannot  agree,  to  go 
upon  the  premises  of  the  land  in  contro- 
versy in  the  action,  and  value  the  land  claim- 
ed by  each  of  the  defendants,  and  make  re- 
port of  the  said  values  so  ascertained  by 
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tbem  to  the  next  tenn  of  this  court;  and 
also  ascertain  and  report  the  amount  of  mon- 
ey which  has  been  heretofore  paid  to  W.  R. 
Millsaps  by  each  of  the  said  defendants,  or 
those  under  whom  tney  claim,  which  shall 
be  embraced  in  said  report  as  a  part  of  their 
award;  and  it  is  ordered  upon  the  coming  in 
of  said  report  or  award,  if  there  shall  be  a 
balance  found  due  the  plaintiffs  upon  said 
land  over  and  above  what  shKll  have  been 
found  by  said  arbitrators  to  have  been  paid 
to  said  W.  R.  Millsaps,  a  judgment  of  this 
court  shall  be  entered  for  said  balance 
against  each  of  said  defendants  for  such 
amounts  as  shall  then  be  ascertained  to  be 
due  from  them,  and  retained  for  further  or- 
ders." That  Judgment  or  order  was  signed 
by  one  of  the  numerous  counsel  on  each  side. 
Under  it  the  arbitrators  acted*  and  made  re- 
port to  the  court  In  that  report  they  set 
forth  that  there  had  been  paid  by  the  sev- 
eral purchasers,  defendants  and  those  who 
claim  under  them,  to  W.  R.  Millsaps  and 
wife,  the  sum  of  $1,194.60;  that  the  land  was 
worth  at  a  fair  cash  valuation  |1,550,  "leav- 
ing a  balance  due  the  plaintiffs  of  $355.40, 
to  be  paid  by  the  defendants  as  follows: 
'*We  consider  that  Franks  has  paid  full 
value  of  the  land  held  by  those  claiming  un- 
der said  Franks.  We  consider  that  G.  D. 
Estes  should  pay  $255,  and  W.  R.  Randall 
should  pay  $45.40,  and  John  Long  should  pay 
$55;  making  a  total  of  $356.40."  At  spring 
term,  1892,  that  award  was  made  a  judg- 
ment of  the  court  In  the  judgment  it  was 
decreed  that  the  deeds  for  that  part  of  the 
land  bought  by  Franks  be  declared  valid, 
passing  all  the  interest  of  all  the  heirs  at 
law  of  W.  R.  Millsaps  in  the  land  described. 
It  was  further  adjudged  that  title  be  made 
by  the  clerk  of  the  superior  court,  as  com- 
missioner, to  6.  D.  Estes,  John  Long,  and 
W.  R.  Randall,  separately,  when  they  shall 
have  paid  the  amounts  found  to  be  due  by 
them  into  the  office  of  the  clerk  of  the  su- 
perior court,  and  that  the  clerk's  deed  shall 
pass  all  the  interest  of  the  said  parties  and 
all  the  Interest  of  all  the  heirs  at  law  of  the 
said  W.  R.  Millsaps." 

Upon  the  trial  of  the  present  action  his 
honor  submitted  the  issues  in  the  following 
words  to  the  jury:  "(1)  Are  the  proceedings 
and  decree  in  the  superior  court  of  Swain 
county,  declaring  titles  to  land  now  claimed 
by  the  plaintiffs  to  be  in  the  defendants  on 
payment  of  certain  sums  of  money,  and  have 
the  terms  of  said  decree  been  complied  with 
by  the  defendants,  and  money  paid  according 
to  the  terms  of  said  decree?  (2)  Was  mon- 
ey so  paid  taken  and  received  by  the  plain- 
tiffs In  former  actions,  and  who  are  now 
plaintiffs  in  the  present  action?  (3)  Was 
such  proceeding  regular  in  form?  (4)  Were 
such  proceeding  and  decree  instigated  and 
procured  by  fraud?  (5)  Were  said  proceed- 
ings and  decree  within  the  scope  and  purpose 
of  the  suit,  and  within  the  power  and  Juris- 
diction of  the  court?  (6)  Are  said  proceedings 


and  Judgment  a  valid  estoppel  of  record 
against  the  plaintiffs,  barring  the  plaintiffs 
from  maintaining  the  present  action  against 
tlie  defendants?  (7)  Did  the  defendants  or  ci- 
ther of  them  buy  for  full  value  and  take  their 
titles  for  land  held  by  them  without  notice 
or  knowledge  of  any  charge  of  fraud  or  claim 
of  invalidity  of  said  decree?  (8)  Are  the 
plaintiffs  ovniers  of  the  land  sued  for  and  de- 
scribed in  the  complaint?  (9)  Are  the  de- 
fendants in  wrongful  possession *of  said  land? 
(10)  What  damages  are  the  plaintiffs  entitled 
to  recover?"  His  honor  instructed  the  Jury 
that  If  they  believed  the  evidence  they  would 
answer  the  first  two  issues  "Yes,"  the  fourth 
"No,"  the  fifth  "Yes,"  the  sixth  ••Yes,"  the 
seventh  "Yes,"  the  eighth  and  ninth  •'No." 
and  the  tenth  "Nothing." 

The  whole  record  of  the  action  commenced 
in  1888  was  introduced  as  evidence  in  the 
present  action,  and  it  appeared  that  Estes, 
Long,  and  Randall  paid  into  the  clerk's  office 
the  amounts  found  to  be  due  by  them,  re- 
spectively, by  the  arbitrators;  and  that  the 
clerk  of  the  court,  as  commissioner,  made 
deeds  to  them  according  to  the  Judgment 
and  award.  There  was  also  undisputed  evi- 
dence that  the  clerk  disposed  of  that  fund, 
the  total  being  $380.95,  as  follows:  To  the  at- 
torneys of  the  plaintiffs,  $178.12;  and  to  the 
guardian  of  the  plaintiffs,  $193.13. 

It  is  not  necessary  for  us  to  discuss  wheth- 
er or  not  his  honor  should  have  submitted  cer- 
tain of  the  evidence  in  this  case  on  the  issue 
of  fraud  in  the  matter  of  the  procuring  of  the 
order  of  arbitration  and  the  proceedings  un- 
der the  same.  It  is  enough  for  us  to  say 
that  the  order  or  judgment  of  the  court  in 
the  action  of  1888,  referring  the  case  to  ar- 
bitrators, and  the  Judgment  which  followed 
on  the  report  of  the  arbitrators,  were  coram 
non  Judlce,  and  on  that  account  totally  void. 
The' infants  in  this  action  were  the  real  par- 
ties to  the  suit,  and  not  Schuler,  who  appear- 
ed as  their  next  friend;  and  an  infant  can- 
not give  his  consent  to  a  submission  of  his 
cause  to  arbitration,  and  any  attempt  to  do 
so  for  him  is  absolutely  void.  Budston  v. 
Yates,  March  11,  1141,  I  Rolle,  Abr.  Arb.,  A« 
268;  Britton  v.  Williams,  6  Munf.  (Va.)  453; 
Tucker  v.  Dabbs,  12  Helsk.  18;  Jones  v. 
Payne,  41  6a.  23.  There  can  be  cases  found 
in  which  it  is  held  that  an  attorney  can  sub- 
mit his  client's  cause  pendente  lite  without 
the  consent  if  his  dient,  but  It  will  be  found 
on  examination  that  the  clients  are  of  full 
age,  as  in  the  case  of  Morris  v.  Grier,  76  N. 
C.  410.  We  have  found  no  case  in  our  re- 
searches where  an  infant's  cause  of  action 
has  been  submitted  to  arbitration. 

We  have  said  that  tills  order  of  arbitration 
and  the  Judgment  founded  upon  it  were  not 
voidable,  but  were  void;  and  it  follows,  there- 
fore, that  all  that  was  done  xmdeat  them,  and 
all  titles  to  any  part  of  the  plaintiff's  land 
procured  by  any  person  through  them,  are 
invalid,  and  of  no  force;  and  his  honor  was 
in  error  in  instructing  the  Jury  to  answer  the 
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third,  fifth,  sixth,  and  seventh  Issues  "Yes."* 
And  he  was  also  wrong  in  Instructing  the 
Jury 'to  answer  the  eighth  and  ninth  issues 
"No,"  and  the  tenth  Issue  "Nothing." 

Such  of  the  plaintiffs'  special  prayers  for 
instruction  as  were  of  like  effect  with  the 
opinion  we  have  expressed  ought  to  have 
been  granted.  It  was  argued  before  this 
court  by  the  counsel  of  the  defendants  (ap- 
pellees) that  outside  of  the  award  and  Judg- 
ment upon  the  award  the  defendants'  deeds 
from  W.  R.  Millsaps  were  yalld,  and  passed 
the  title  to  the  land  to  the  defendants,  be- 
cause the  language  of  that  item  of  the  will 
of  John  A.  Mlllsaps,  in  which  the  land  de- 
scribed in  the  complaint  was  devised,  con- 
stituted William  Mlllsaps  tenant  in  tail,  and 
under  our  statute  (Code,  §  1325)  estates  In 
tail  are  converted  into  fee-simple  estates. 
We  can  see  no  likeness  between  the  estate 
created  in  William  Mlllsaps  by  the  will  of  his 
brother  to  that  of  an  estate  in  tail  under  the 
statute  de  donis.  In  estates  tail  the  tene- 
ments were  given  to  a  man  and  the  heirs  of 
his  body,  for  instance,  and  not  to  a  man  for 
his  natural  life,  and  then  to  the  heirs  of  his 
body  or  to  his  children.  And  the  incidents 
of  an  estate  in  tail  were  that  the  tenant  in 
tall  could  commit  waste  without  being  called 
to  account  for  the  san^e;  that  the  wife  of  the 
tenant  In  tall  could  have  her  dower  in  the 
estate  tail;  that  the  husband  of  the  female 
tenant  in  tail  might  be  tenant  by  the  cur- 
tesy of  the  estate  tail.  In  our  case  the  lan- 
guage of  the  will  is  that  the  property  is  to 
be  and  inure  to  the  use  of  the  said  William 
Biillsaps  during  his  natural  life,  not  subject 
to  be  sold  and  conveyed  by  him.  His  estate 
under  the  will  is  but  a  life  estate,  and  has 
none  of  the  incidents  of  an  estate  In  tall. 

Error. 


(134  N.  C.  671) 
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(Supreme  Court  of  North  Carolina.    March  22, 

1901.) 

MUROBR-PRBMBDITATION— PBRBMPTORY  IN- 
STRUCTION. 

1.  Under  Acts  1893,  p.  76,  c.  85,  8  3,  declar- 
ing that  the  jury  must  fix  the  degree  of  mur- 
der, and  the  statute  proTiding  that  murder  in 
the  first  degree  may  be  committed  by  poison- 
ing, lying  in  wait,  etc.,  in  the  perpetration  or 
attempt  to  perpetrate  a  felony,  or  by  willful 
premeditation  and  deliberation,  it  is  error  for 
the  court  to  instruct  that  certain  facts  show 
premeditation,  as  a  matter  of  law. 

2.  The  fact  that  pending  a  trial  for  murder, 
while  the  jury  were  on  the  street,  in  charge 
of  an  officer,  the  father  of  deceased  bowed  to 
one  of  the  jurors  and  shook  hands  with  him, 
where  no  conversation  was  had  between  the 
parties,  though  improper  and  calculated  to 
shake  confidence  in  the  integrity  of  the  ver- 
dict, was  no  ground  for  reversal. 

Clark,  0.  J.,  dissenting. 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty; Geo.  H.  Brown,  Judge. 

George  W.  Daniels  was  convicted  of  mur- 
der, and  appeals.    Reversed. 


The  defendant  moved  for  a  new  trial  upon 
the  ground,  among  others,  of  misconduct  of 
the  Jury.  The  court  heard  the  testimony, 
and  found  the  facts  as  follows:  "During  the 
progress  of  the  trial,  and  before  the  charge 
of  the  court,  the  Jury,  In  a  body,  by  the 
officer  in  charge,  were  carried  to  Dr.  Jones' 
office  for  medical  treatment  to  one  juror. 
While  there,  some  person  walked  up  and 
spoke  to  two  of  the  Jurors,  and  shook  hands 
with  them,  and  talked  a  minute  or  more; 
and  the  Jury  walked  away  in  one  direction, 
and  he  walked  the  other.  The  court  Is  una- 
ble to  ascertain  who  the  person  was,  and  to 
whom  he  spoke.  The  court  finds,  upon  the 
testimony  of  the  officers  and  two  Jurors,  that 
W.  H.  Maxwell,  father  of  deceased,  was  pass- 
ing by  the  Jury  on  the  street,  bowed  to  the 
Juror  Hoi  lings  worth,  and  extended  his  hand, 
and  the  Juror  shook  it,  but  no  word  was 
passed.  The  court  finds  that  on  another  day, 
before  the  charge  was  delivered,  said  Max- 
well passed  the  Jury  near  a  stable,  where 
they  had  gone  for  a  private  purpose,  and 
shook  hands  with  Juror  Miller  as  he  passed, 
but  no  word  was  spoken."  The  court  de- 
clined to  grant  the  motion. 

Stevens,  Beasley  &  Weeks,  for  appellant. 
Carlton  &  Williams  and  the  Attorney  Gen- 
eral, for  the  State. 

CONNOR,  J.  The  prisoner  was  charged 
with  the  murder  of  one  Maxwell,  and  from  a 
conviction  of  murder  in  the  first  degree,  and 
the  Judgment  thereon,  appealed.  The  pris- 
oner's counsel  requested  several  prayers  for 
special  insti-uctions,  all  of  which  were  refus- 
ed. In  the  view  we  take  of  the  case,  it  is 
unnecessary  to  pass  upon  the  exceptions  to 
his  honor's  refusal  to  give  them.  There  was, 
besides  the  prisoner,  but  one  eyewitness  to 
the  homicide.  Rufus  Stroud,  introduced  by 
the  state,  testified  that  he  saw  Maxwell  alive 
last  in  the  woods,  dipping  turpentine. 
George  Daniels  shot  him.  He  saw  the  pris- 
oner standing  in  the  path;  the  deceased 
standing  by  the  side  of  a  pine.  The  prisoner 
asked  the  deceased  why  he  went  to  his  house 
last  night,  and  the  deceased  said  he  did  not 
go.  The  prisoner  said:  "You  are  a  damned 
liar.  You  did.  I  am  going  to  kill  you. 
Throw  up  your  right  hand."  The  prisoner 
then  shot  him.  He  was  in  about  10  or  U 
steps  from  the  deceased.  Shot  once.  When 
he  shot,  the  witness  ran  off.  The  deceased 
ran  to  him  and  said,  "I  am  shot."  He  died 
in  a  short  time.  The  deceased  was  about 
three  feet  from  the  prisoner  when  shot,  and 
bad  a  turpentine  dipper  In  bis  hand.  There 
was  evidence  on  the  part  of  physicians  that 
the  deceased  died  from  wounds  inflicted  by 
the  prisoner.  The  prisoner  testified  in  his 
own  behalf  that  he  was  at  his  tobacco  bam 
the  night  before  the  homicide.  That  he  left 
there  that  morning  about  sunup.  Susan 
Whaley  and  Hannah  and  their  children  stay- 
ed with  him  from  midnight  tiU  he  left.    All 
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started  to  the  prisoner's  house.  He  told 
Susan  to  prepare  breakfast  The  night  be* 
fore  he  had  taken  his  s^un  to  the  tobacco 
bam,  and  as  he  passed  by  the  bam,  going 
down  the  path,  he  stopped  and  shot  the 
gun.  Went  down  the  path  towards  the  Pink 
Hill  Road,  calling  the  women.  Had  started 
to  George  Tiimer's,  where  they  said  they 
were  going.  Was  going  along  the  path,  about 
50  yards  from  the  fence.  Saw  the  deceased. 
He  was  about  40  yards  In  the  woods  from 
the  road.  Was  standing  on  one  knee  on 
the  ground,  and  one  hand  on  a  log.  Did  not 
know  he  was  in  the  woods  at  this  point 
Was  calling  Susan  and  Hannah  as  loud  as 
he  could.  Some  one  said,  "What  is  the 
matter?"  Looked  in  the  direction  of  the 
voice,  and  the  deceased  arose  and  said, 
"What  do  you  want?"  He  said,  "I  want  my 
people."  The  deceased  said,  "You  shan't 
have  them.  I  will  protect  them."  The  de- 
ceased was  c<»nlng  towards  the  prisoner  with 
a  dipping  iron  in  his  hand— a  piece  of  flat 
iron,  12  inches  l(mg,  and  nearly  1  Inch  thick 
to  a  point,  and  handle  5  feet  long.  The  de- 
ceased said  that  the  prisoner  had  been  talk- 
ing about  him.  He  was  very  mad.  The 
prisoner  said,  "Will,  if  you  don't  quit  coming 
on  me,  I  will  shoot  you."  He  said,  "Shoot, 
shoot"  Was  then  about  10  or  15  steps  ofT, 
and  had  about  stopped  when  the  prisoner 
shot  Had  the  dipper  in  one  hand,  up  against 
the  tree,  and  with  his  hands  spread  oat 
against  two  trees.  He  was  not  in  striking 
distance,  making  no  effort  to  strike  the  pris- 
oner with  the  dipper.  Had  no  previous  diffi- 
culty with  the  deceased.  The  prisoner  was 
looking  "for  his  folks."  Snapped  the  gun  at 
him  before  it  fired.  The  prisoner  had  not 
seen  the  deceased  before  on  that  morning. 
Did  not  know  where  he  was.  Did  not  know 
whether  the  women  were  in  the  woods.  The 
prisoner  and  the  deceased  were  perfectly 
friendly,  had  not  had  any  difficulty,  and  was 
not  mad  with  him.  When  he  shot;  was 
"scared"  of  him.  He  weighed  about  140 
pounds.  "I  shot  him  because  I  was  scared 
of  him,  with  the  dipper,  coming  towards  me. 
Was  on  good  terms  with  him.  Never  went 
there  to  shoot  him.  Did  not  expect  to  see 
him."  The  prisoner  ran  off,  and  went  to 
Jim  Maxwell's,  and  told  him  he  had  shot 
Will  Maxwell,  and  he  asked  him  why,  and 
he  told  him  "that  Malwell  was  coming  with 
a  turpentine  dipper  at  me."  Told  several 
others.  Went  to  Stroud  and  surrendered. 
"Told  him  to  take  me  in  charge."  There 
was  much  testimony  in  regard  to  the  prison- 
er's mind  before  and  after  the  homicide. 
Several  witnesses  described  his  conduct  and 
expressed  the  opinion  that  he  was  crazy, 
some  of  the  witnesses  saying  that  "he  was 
Insane."  Dr.  Smith,  who  heard  the  testi- 
mony, gave  it  as  his  opinion  that  "he  was 
not  Insane."  Dr.  Kennedy  testified  that  he 
had  known  the  prisoner  four  years,  and  had 
heard  the  testimony.  "From  the  evidence  of 
the  witnesses,  and  my  previous  knowledge 


of  him,  I  would  not  say  he  was  bright  I 
think  he  was  crasy,  from  the  way  he  did 
and  the  way  he  acted." 

The  prisoner  excepted  specially  to  portions 
of  the  charge.  The  only  exception  whidi  we 
deem  it  necessary  to  discuss  la  to  the  fol- 
lowing Instractlon:  The  court  stated  to  the 
Jury  that  "only  two  persons  have  testified 
that  they  were  eyewitnesses  to  the  homicide. 
The  one  is  the  prisoner,  and  the  other  is  Ru- 
fus  Stroud."  The  court  then  read  the  evi- 
dence of  Rufus  Stroud,  and  charged  tiie  jury 
that  "If  you  find  those  facts  to  be  true  be- 
yond a  reasonable  doubt  the  prisoner  is 
guilty  of  murder  in  the  first  degree,  because 
they  show  premeditation  and  deliberation  up- 
on the  part  of  the  prisoner."  There  was  ev- 
idence proper,  to  be  submitted  to  the  Jury 
to  show  premeditation,  and.  If  believed  by 
them,  to  Justify  the  verdict  of  murder  in  the 
first  degree.  Hence  there  was  no  error  in 
the  refusal  of  his  honor  to  instract  the  Jury 
as  prayed  by  the  prisoner  in  that  reject 
The  sole  question,  therefore,  to  be  consider- 
ed, is  whether  his  honor  was  correct  In  say- 
ing to  the  Jury  that  I'  they  found  the  facts 
to  be  as  testified  by  Stroud,  "the  prisoner  is 
guilty  of  murder  in  the  first  degree,  because 
they  show  premeditation  and  deliberation." 

Whether  an  act  is  tJ^e  result  of  pronedita- 
tion  and  deliberation  is  a  fact  to  be  found 
by  the  Jury,  and  not  a  conclusion  of  law  to 
be  drawn  by  the  court  In  State  v,  McDon- 
ald, 133  N.  C.  680,  45  &  B.  682,  Mr.  Justice 
Walker,  writhig  for  the  court  said:  "When 
an  act  becomes  criminal  only  by  reason  of 
the  intent  unless  the  intent  is  proved,  the 
ofTense  is  not  proved,  and  this  Intent  must  be 
found  by  the  Jury  as  a  fact  from  the  evi- 
dence. It  is  for  them  to  infer,  and  not  tcr 
the  court"  The  authorities  cited  in  the  opin- 
ion fully  sustahi  and  illustrate  the  principle. 
It  may  be  that  as  an  inference  to  be  drawn 
by  the  Jury,  we  should  not  hesitate  to  say 
that  they  came  to  a  correct  conclusion.  In 
the  light  of  the  charge,  they  were  not  per- 
mitted to  draw  an  inference,  but  iq>on  find- 
ing the  account  of  the  homicide  to  be  true, 
as  testified  by  Stroud,  It  became  their  duty, 
and  they  were  required,  as  a  conclusion  of 
law,  to  find  the  prisoner  guilty  of  murder  in 
the  first  degree.  Assuming  that  the  Jury 
followed  his  honor's  instractlon,  and  "took 
the  law  from  the  courf  as  it  was  tiieir  duty 
to  do,  they  did  not  consider,  pass  upon,  or  de- 
cide the  question  of  fact  the  existence  of 
which  is  an  essential  element  in  the  crime 
charged.  They  did  not  and  could  not  in- 
quire whether  the  act  was  jMremedltated.  The 
case  as  presented  may  be  likened  unto  a 
special  verdict  in  which  the  question  Is  sub- 
mitted to  the  court  as  one  of  law,  whether, 
upon  the  facts  found,  there  was  premedita- 
tion. The  statute  (Acts  1893,  p.  76,  c.  85,  I 
3)  declares  that  the  Jury  must  fix  the  degree 
of  murder.  To  do  this,  they  must  find  the 
fact  that  the  murder  was  committed  either 
by  means  of  poisoning,  lying  in  wait  im- 
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priBonment,  starving,  torture,  or  by  wlllfiil« 
deliberate,  and  premeditated  killing,  w  in 
the  perpetration  or  attempt  to  perpetrate  .cer- 
tain enumerated  crimes  or  otber  felony.  The 
judge  should  instruct  the  Jury  what  consti- 
tutes lying  In  wait  or  premeditation,  but  he 
may  not  go  further,  and  instruct  them,  as 
a  conclusion  of  law,  that  certain  facts  show 
premeditation.  Mr.  Justice  Douglas,  writing 
for  the  court  in  State  v.  Booker,  128  N.  C. 
713,  31  S.  E.  376,  said:  •'When  the  circum- 
stances  of  the  killing  do  not  bring  It  within 
the  classes  which  by  the  statute  are  made  ! 
per  se  murder  in  the  first  degree,  the  state 
must  prove  deliberation  and  premeditation, 
but  this  may  be  done  by  circumstances,  and 
not  necessarily  by  express  and  positive  evi- 
dence." It  vrill  be  observed  that  the  statute 
classifies  murder  in  the  first  degree:  (1)  By 
poisoning,  lying  in  wait,  etc  Herein  the 
state  is  not  required  to  prove  premeditation, 
beca9se  the  manner  of  doing  the  act  neces- 
sarily involves  premeditation.  The  presump- 
tion is  made,  by  the  statute,  irrebuttable. 
When  committed  in  either  of  the  methods 
mentioned,  it  is  per  se  murder  in  the  first 
degree.  A  person  who  lays  poison  for  or 
waylays  or  tortures  another  unto  death  will 
not  be  heard  to  say  tliat  he  did  not  premedi- 
tate. State  ▼.  Gilchrist,  113  N.  G.  673,  18 
S.  £.  319.  (2)  In  the  perpetration  or  attempt 
to  perpetrate  a  felony.  Herein  it  is  not  nec- 
essary to  show  premeditation.  The  killing 
under  these  conditions,  although  without  pre- 
meditation, is  declared  to  be  murder  in  the 
first  degree.  State  ▼.  Govington,  117  N.  G. 
834,  23  S.  B.  887.  (8)  By  willful  premedita- 
tion and  deliberation.  The  line  which  sep- 
arates felonk>us  homicides  committed  other- 
wise than  as  defined  in  the  foregoing  classes, 
without  premeditation,  from  those  accom- 
panied by  the  additional  mental  condition 
called  "premeditation,"  is  shadowy  and  dif- 
ficult to  fiz«  The  law  cannot  safely  prescribe 
any  uniform  and  universal  rule  hi  regard 
thereto.  As  in  questions  of  negligence  and 
the  like,  it  can  only  define  the  term,  and 
submit  the  question  of  its  existence  to  the 
Jury.  It  is  well  settled  that  the  state  of  mind, 
intent,  sanity,  etc.,  is  always  a  question  of 
fact  for  the  Jury.  The  principle  is  well  stat- 
ed by  the  present  Ghief  Justice  in  Freeman's 
Case,  122  N.  C.  1012,  29  S.  E.  94:  "The  de- 
gree of  murder  depends  upon  the  facts  as 
th^  Jury  find  them  to  be,  applying  the  law 
laid  down  by  the  court  upon  that  state  of 
facts.  ♦  •  •  As  the  Jury  is  to  determine 
the  degree  of  murder,  it  is  for  the  jury,  not 
the  court,  to  find  from  the  evidence  whether 
there  was  the  premeditation  which  would 
raise  the  killing  from  murder  in  the  second 
degree  (presumed  from  the  killing  with  a 
deadly  weapon)  to  murder  in  the  second  de- 
gree." This  case  comes  clearly  within  the 
third  class.  There  was  no  lying  in  wait 
"Whenever  the  degree  of  the  offense  depends 
npon  the  particular  intent  with  which  an 
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act  is  done,  the  intent  to  be  inferred  from 
the  circumstances  is  for  the  Jury,  and  every 
fact  which  will  throw  light  upon  that  ques* 
tion  may  be  given  in  evidence."  Filkins  v. 
People,  69  N.  Y.  101,  25  Am.  Bep.  143.  Dan- 
forth,  J.,  in  McKenna  v.  People,  81  N.  Y. 
860,  says:  ^'Whether  this  intent  existed 
could  not  be  a  question  of  law.  It  was  nec- 
essarily to  be  determined  by  the  Jury  from 
all  the  facts  and  circumstances  of  the  case, 
and,  if  not  found,  the  prisoner  could  not  be 
convicted.  ♦  •  •  The  cliarge  as  given  miay 
well  have  been  understood  by  the  Jury  as  in- 
volving an  opinion  of  the  court  upon  this  as 
well  as  other  elements  of  the  crime.  ♦  ♦  ♦ 
Instead  of  informing  the  Jury  what  must 
be  established  to  make  out  the  offense,  and 
leaving  it  to  them  to  determine  whether  it 
had  or  had  not  been  done,  the.  Judge  says, 
'Enough  has  been  proved,  if  you  believe  the 
witnesses  on  the  part  of  the  people.'  Their 
attention  is  directed  to  evidence  of  inculpa- 
tion, merely.  Its  weight  is  stated  to  them  a» 
sufilcient  in  law  to  sustain  a  conviction  for 
the  grave  offense,  so  that  the  question  of 
fact  to  which  their  minds  have  been  turned 
relates  to  the  credibility  of  certain  witness- 
es, and  not  the  weight  or  measure  of  their 
testimony,  or  the  existence  of  the  intent 
How  far  that  testimony  was  modified  or 
neutralized  by  that  produced  by  the  prison- 
er, or  what  inferences  should  be  drawn  from 
any  of  it;  is  virtually  excluded  from  their 
inquhry." 

While  his  honor  correctly  instructed  the 
Jury  in  regard  to  the  suggestion  of  insanity 
or  intoxication  as  relieving  the  prisoner  from 
responsibility,  it  may  be  that,  if  the  Jury 
found  that  the  homicide  was  committed  in 
the  manner  and  under  the  circumstances  tes- 
tified by  Stroud,  they  would,  if  permitted  to 
consider  the  entire  evidence,  have  found  in 
the  testimony  regarding  the  prisoner's  pecul- 
iar behavior  before  and  after  the  killing  suf- 
ficient evidence  to  create  a  reasonable  doubt 
as  to  the  question  of  premeditation.  They 
may,  in  this  view,  have  reached  the  conclu- 
sion that,  while  the  evidence  in  his  behalf 
did  not  rebut  the  presumption  of  malice 
raised  by  the  law  from  the  use  of  a  deadly 
weapon,  it  did  create  a  reasonable  doubt 
whether  the  prisoner  was  capable  of  pre- 
meditating and  deliberating.  However  this 
may  be,  they  were  entitled  and  it  was  their 
duty  to  consider  all  of  the  evidence,  and  find 
all  of  the  essential  facts,  before  arriving  at 
their  verdict.  The  prisoner,  however  guilty, 
is  entitled  to  be  tried  by  "the  ancient  mode 
of  trial  by  Jury/'  in  which  the  court  decides 
all  questions  of  law,  and  the  Jury  all  ques- 
tions of  fact  "The  Jury  are  the  constitu- 
tional Judges  not  only  of  the  truth  of  testi- 
mony, but  of  the  conclusions  of  fact  result- 
ing therefrom."  Henderson,  J.,  in  Bank  v, 
Pugh,  8  N.  G.  198.  For  the  error  in  the  in- 
struction, there  must  be  a  new  trial. 

We  concur  with  his  honor's  ruling  apo» 
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the  motion  to  set  aside  the  yerdlct  for  im- 
proper conduct  on  the  part  of  the  f&ther  of 
the  deceased  and  of  some  of  the  Jurors.  We 
are  quite  sure  that  his  honor  felt,  as  we  do, 
that  such  conduct  was  exceedingly  Improper, 
and  calculated  to  shake  confidence  in  the  in- 
tegrity of  the  verdict,  so  far,  at  least,  as 
one  of  the  Jurors  was  concerned.  The  abso- 
lute, unquestioned,  and  unquestionable  in- 
tegrity of  Jurors  in  basing  their  verdicts  up- 
on the  law  and  the  evidence  is  of  such  vast 
and  vital  importance  to  suitors  and  people 
that  any  conduct  which  casts  upon  it  the 
slightest  suspicion  merits  severe  condemna- 
tion from  the  courts.  While  the  ancient  cus- 
tom of  keeping  the  Jury  in  close  confine- 
ment, "without  meat  or  drink,"  has  been 
abandoned,  we  should  be  careful  to  see  to 
it  that  while  Impaneled,  and.  In  a  way,  set 
apart  from  the  public,  to  true  deliverance 
make  between  the  state  and  the  prisoner, 
the  strictest  vigilance  be  had  to  protect  them 
from  suggestions  or  approach  by  Interested 
persons.  The  conduct  of  the  father  of  the 
deceased  was  calculated  to  arouse  suspicion 
that  he  desired  to  exert  some  influence  over 
some  of  the  Jurors.  The  Judge  cannot,  in 
the  discharge  of  his  duties,  keep  a  Jury  at 
all  times  in  his  presence,  and  is  directed  to 
place  them  In  charge  of  a  sworn  officer.  It 
is  the  duty  of  the  officer  to  promptly  report 
to  the  judge  any  improper  conduct  on  the 
part  of  Jurors  or  other  persons  in  this  re- 
spect Judges  are  often  embarrassed  to  find, 
after  long  and  expensive  trials,  verdicts  in 
capital  cases  brought  into  question  by  im- 
proper conduct  of  the  Jury,  often  the  result 
of  thoughtlessness  too  frequently  not  so  easi- 
ly explained.  While  we  approve  the  course 
pursued  by  his  honor,  we  feel,  in  view  of  the 
frequency  with  which  these  questions  are 
brought  to  our  attention  upon  appeals,  that 
it  would  be  well  to  enforce  the  law  by  pun- 
ishment for  contempt,  for  questionable  con- 
duct by  or  towards  Jurors  while  engaged  in 
the  trial  of  capital  felonies. 
New  trial. 

OLrARK,  O.  J.  (dissenting).  The  entire  ev- 
idence, except  that  of  the  prisoner  himself, 
is  that  of  Stroudj  who  testified  that  he  "saw 
the  prisoner  standing  in  the  path;  the  de- 
ceased standing  by  the  side  of  a  pine.  The 
prisoner  asked  the  deceased  why  he  went  to 
his  house  last  night,  and  the  deceased  said 
he  did  not  go.  The  prisoner  said,  Ton  are 
a  damned  liar.  You  did.  I  am  going  to 
kill  you.  Throw  up  your  right  hand.*  The 
prisoner  then  shot  him.  He  was  in  about 
ten  or  eleven  steps  from  the  deceased.  Shot 
once.  When  he  shot,  the  witness  ran  ofT. 
The  deceased  ran  to  him  and  said,  'I  am 
shot'  He  died  in  a  short  time."  The  court 
read  the  above  testimony  to  the  Jury,  and 
told  them,  "If  you  find  those  facts  to  be  true, 
beyond  a  reasonable  doubt,  the  prisoner  is 
guilty  of  murder  in  the  first  degree,  because 
they   show  premeditation   and   deliberation 


upon  the  part  of  the  prison^.**  In  this 
th^re  could  be  no  error,  for  If,  under  those 
circumstances,  the  prisoner  said:  "I  am  go- 
ing to  kill  you.  Throw  up  your  right  hand" 
—and  then  shot  and  killed,  there  was  pre- 
meditation and  deliberation.  There  was  the 
declaration  of  the  intention  to  kill,  the  or^ 
dering  the  deceased  to  throw  up  his  hands, 
and  then  the  aiming,  firing,  and  killing.  That 
the  deliberate  purpose  is  formed,  for  however 
brief  a  period  before  the  killing.  Is  sufficient, 
under  all  our  authorities.  State  v.  Dowden, 
118  N.  C.  1145, 24  S.  E.  722;  State  v.  Foster.  130 
N.  C.  606,  41  S.  B.  284,  89  Am.  St  Rep.  876; 
and  many  others.  Here,  if  the  evidence  is 
believed,  the  purpose  was  not  only  formed, 
but  announced,  by  the  prisoner.  When  pre- 
meditation is  an  Inference  to  be  drawn  from 
other  facts,  It  Is  for  the  Jury.  But  when  the 
Jury  find  that  the  prisoner  announced  his  In- 
tention to  shoot,  and  ordered  the  deceased 
to  hold  up  his  hands,  and  that  then,  without 
provocation,  the  prisoner  did  fire  and  kill, 
there  is  no  inference  to  be  drawn.  The  Jury 
find  the  fact  of  premeditation  when  they 
find  that  the  prisoner  announced  his  inten- 
tion, already  formed,  to  kill,  and  then,  with- 
out provocation,  did  kill.  Authorities  can  be 
cited,  but  no  ruling  of  any  court  could  add 
force  to  this  simple  statement  of  the  facts 
which  the  Jury  found  to  be  true. 


034  N.  G.  4S9) 
NEWTON  et  al.  v.  BROWN  et  aL 
(Supreme  Court  of  North  Carolina.    March  22, 
1904.) 

TRESPASS  ON  RBA.LTY— INJXJNCTION  PEN- 
DENTE LITE. 

1.  Where  plaintiffs,  suing  to  restrain  defend- 
ants from  cutting  timber  on  certain  lands, 
showed  possession  under  color  of  title  for  30 
years,  defendants,  claiming  merely  under  an 
entry  on  the  lands  as  vacant,  entitling  them  to 
a  grant  from  the  state,  were  not  entitled  to  an 
injunction  pendente  lite  restraining  plaintiffs 
from  cutting  timber. 

Appeal  from  Superior  Court  Pender  Coun- 
ty; Brown,  Judge. 

Action  by  H.  B.  Newton  and  others  against 
H.  A.  Brown  and  others.  From  an  order 
granting  an  Injunction  restraining  plaintiffs 
from  trespassing  on  'the  land  In  controversy- 
pending  suit  they  appeal.    Reversed. 

Routree  &  Carr,  J.  D.  Bellamy,  and  R.  G. 
Grady,  for  appellants.  Iredell  Meares  and 
Frank  D.  Winston,  for  appellees. 

CONNOR,  J.  The  plaintiff  H.  B.  Newton 
alleges  that  he  Is  the  owner  of  a  tract  of 
land  In  Pender  county  containing  more  than 
8,000  acres;  that  the  plaintiff  W.  L.  Parsley 
is  the  owner  of  all  the  timber,  12  Inches  and 
upwards  In  diameter,  standing  upon  said 
land;  that  they  and  those  under  whom  they 
claim  have  been  for  more  than  21  years,  and 
are  now,  in  the  open,  notorious,  adverse,  eind 
exclusive    possession   of   said   land,    untder 


N.a) 


NEWTON  ▼.  BROWN. 


995 


known  and  visible  bonodarles;  that  the  de- 
fendants have  entered  upon  said  lands  "with- 
out any  color  of  title,  and  unlawfully,  will* 
fully,  wantonly,  and  maliciously  cut  around 
or  belted  several  hundred  cypress  trees,  and 
left  them  in  such  a  condition  that  they  will 
die/'  etc.;  and  that  theiy  threaten  to  continue 
and  are  continuing  to  cut,  Injure,  and  de- 
stroy the  timber  standing  on  said  land,  and 
to  commit  other  trespasses  thereupon,  etc 
They  ask  that  the  defendants  be  enjoined 
from  continuing  further  trespasses,  etc.,  for 
damages,  and  other  relief.  The  defendants 
deny  the  material  allegations  of  the  com- 
plaint, and,  for  a  further  defense,  aver  that 
the  land  claimed  by  plaintiff,  or  the  portion 
thereof  In  controversy,  was  prior  to  January 
1,  1903,  vacant  land,  and  title  thereto  was  in 
the  state;  that  on  January  6,  1903,  and  on 
other  dates  named  In  the  answer,,  certain  en- 
tries were  made,  which  are  fully  set  out  In 
the  answer;  one  of  said  entries  being  by  J. 
W.  Rowe  afttfwards  transferred  to  H.  A. 
Brown,  Jr.;  another  entry  being  made  by  H. 
A.  Brown,  Jr.;  and  the  third  by  defendant 
A.  W.  Taylor.  They  allege  that,  In  respect 
to  the  first  entry,  the  defendant  H.  A.  Brown 
has  perfected  the  same,  and  is  entitled  to  a 
grant  therefor,  and,  having  paid  the  money 
to  the  Secretary  of  State  for  said  grant,  is 
the  equitable  owner  of  the  land  described  in 
said  entry;  with  respect  to  the  second  entry, 
he  has  acquired  an  equitable  Interest  there- 
in. The  same  allegation  is  made  In  respect 
to  the  entry  of  A,  W.  Taylor.  The  defend- 
ants further  say  that,  in  respect  to  the  last 
two  entries  named,  the  plaintiffs  H.  B.  New- 
ton and  W.  L.  Parsley  filed  a  protest,  all  of 
which  is  fully  set  forth  In  the  record.  They 
deny  that  the  plaintiifs  are  the  owners  of 
the  land,  because  the  same  was  public  land 
prior  to  said  entries.  They  allege  that  the 
plaintiffs  are  cutting  timber  and  otherwise 
injuring  the  land  to  their  damage.  They 
further  allege  that  the  plaintiffs  claim  title 
to  the  land  under  a  deed  from  L.  A.  Hart 
and  BL  D.  Hall  to  Jacob  Roberts  and  O.  L. 
Woodworth,  dated  30th  November,  1870,  and 
by  Intermediate  deeds  to  plaintiffs.  Defend- 
ants allege  that  the  plaintiffs  have  had  no 
possession  under  such  general  description, 
and  that  their  possession  is  limited,  if  they 
have  had  any  possession  thereto,  under  cer- 
tain deeds  from  one  Willey  and  others  to  said 
Hall,  bearing  date  of  December  12,  1850,  and 
that  said  deed  only  conveys  portions  of  said 
land;  that  the  said  Hart  and  others  under- 
took to  convey  by  the  description  set  out  in 
the  complaint,  and.  In  doing  so,  included 
some  9,000  acres  of  land,  although  by  the 
conveyances  to  them  they  only  acquired 
about  2,000  acres  of  that  land,  which  has 
never  been  reduced  to  actual  possession  by 
tne  plaintiffs.  In  accordance  with  the  prayer 
in  the  complaint,  the  Judge  on  the  12th  day 
of  October,  1903,  made  an  order  enjoining 
and  restraining  the  defendants  from  cutting 
timber  or  otherwise  trespassing    upon    the 


said  lands.  This  order  was  made  upon  the 
complaint  and  certain  deeds  and  affidavits 
introduced  in  evidence.  From  this  order  no 
appeal  was  taken.  On  the  9th  day  of  No- 
vember, 1903,  his  honor  Judge  Brown  issued 
notice  to  the  plaintiffs  to  show  cause  why 
they  should  not  be  enjoined  from  commit- 
ting trespass  on  the  land,  and,  upon  the  re- 
turn of  the  notice,  and  on  reading  the  affida- 
vits introduced  by  the  plaintiffs  and  defend- 
ants, he  made  an  order  on  December  21, 
1903,  continuing  said  injunction  against  the 
plaintiffs  until  the  hearing  of  said  order. 
His  honor  recites  as  follows:  "The  defend- 
ants have  already  been  enjoined  from  cut- 
ting or  removing  timber  from  said  lands  at 
Instance  of  plaintiffs  in  this  action.  The 
cause  was  submitted  on  written  brief,  affi- 
davits, and  plats.  Having  considered  the 
same,  I  am  of  opinion  that  the  plaintiffs 
should  be  restrained  pending  this  action.  It 
is  true  that  a  considerable  part  of  .the  land 
is  claimed  by  defendants  under  entries.  I 
am  of  opinion  that  they  have  acquired  there- 
by, and  by  payment  of  the  money  to  the 
state,  such  an  equitable  interest  in  the  lands 
in  controversy  as  should  Induce  a  court  of 
equity  to  prevent  the  lands  being  denuded 
until  the'  title  is  settled,  and  this  may  be 
done  independent  of  the  act  of  1901,  p.  900, 
c.  666.  The  spirit  and  purpose  of  that  act 
covers,  I  think,  this  case  also.  Let  the  de- 
fendants give  bond  in  the  sum  of  $1,000, 
with  usual  conditions,  to  indemnify  plain- 
tiffs, to  be  approved  by  the  clerk  of  Pender 
county  superior  court,  and  then  let,  the  In- 
junction be  continued  until  the  final  hear- 
ing." From  this  order  the  plaintiffs  ap- 
pealed. 

The  order  made  by  his  honor  continuing 
the  injunction  against  the  defendants  is  bas- 
ed upon  the  finding  that  the  plaintiffs  have 
made  out  a  prima  fade  title  to  the  land  in 
controversy.  We  think  his  honor  is  fully 
sustained  by  the  deeds,  affidavits,  and  other 
exhibits  filed  before  him.  The  only  question 
presented  by  the  appeal  from  the  order  re- 
straining the  plaintiffs  from  proceeding  is 
whether  the  defendants  have  made  out  such 
a  prima  facie  case  as  entitles  them  to  the 
order  made  by  his  honor.  Without  discuss- 
ing the  conflicting  affidavits  in  regard  to  the 
boundaries  of  the  several  tracts  of  land  in 
controversy,  we  think  there  is  sufficient  evi- 
dence, if  believed,  to  show  that  the  plaintiffs 
and  those  under  whom  they  claim  have  been 
in  possession  of  the  land  in  controversy 
since  1870.  If  that  be  true,  the  state  had 
thereby  become  divested  of  its  title  by  such 
possession,  and  the  land  was  not  subject  to 
entry.  While  it  is  true  that  an  entry  made 
in  accordance  with  the  statute  confers  upon 
the  party  making  it  an  equity  to  call  for  a 
grant  upon  paying  the  amount  prescribed  by 
the  statute  and  otherwise  conforming  with 
the  law,  we  do  not  think  that  he  has  such 
an  interest  in  the  land  as  of  itself  entitles 
him  to  Interfere  with  the  possession  and  use 
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of  the  land  by  those  who  show  a  possession 
for  SO  yean.  The  entry  is  not  based  upon 
any  declaration  by  the  state  or  Its  officers 
that  the  land  Is  vacant  It  is,  on  the  con- 
trary, the  simple  statement  by  the  person 
making  the  entry  that  such  land  is  vacant. 
He  pays  no  money,  and  assumes  no  obliga-' 
tlon  by  making  the  entry.  He  acquires 
nothing  more  than  an  option  to  complete  his 
entry  and  call  for  a  grant  At  the  time  that 
this  action  was  brought  and  the  pleadings 
filed,  no  grants  were  issued  for  either  of  the 
tracts  of  land  in  controversy.  On  the  18th 
day  of  November,  1908,  a  grant  was  issued 
by  the  state  for  the  tract  of  land  entered  on 
the  6th  of  January,  1903,  containing  500 
acres.  In  State  v.  Bevers,  86  N.  C.  588,  Ruf- 
fin,  C.  J.,  says:  "It  Is  notorious  that  grants 
are  always  issued  at  the  instance  of  the 
grantee,  and  upon  his  suggestion  that  the 
land  is  vacant  The  state  does  not  warrant 
it  to  be  80,  or  the  liability  of  the  land  to  en- 
try. Nor  is  it  any  fraud  in  the  state  to 
grant  land  that  is  not  so  liable."  We  can- 
not think  that  one  who  simply  declares  that 
a  body  of  land  is  vacant,  and  thereupon  pro- 
ceeds to  lay  an  entry,  acquires  such  an  in- 
terest as  entitles  him  to  interfere  by  injunc- 
tion with  the  possession  of  one  who  is  found 
to  be  in  possession.  If  he  shall  follow  his 
entry  by  taking  out  a  grant  and  paying  his 
money,  he  has  an  adequate  remedy  to  sue 
the  person  in  possession  upon  his  grant 

It  will  be  observed  that  his  honor  does 
not  base  his  order  upon  a  finding  of  facts 
required  by  chapter  666,  p.  900,  of  the  Laws 
of  1901,  but  says  eizpressly  that  independ- 
ent of  the  statute  the  defendant  is  entitled 
to  the  injunction.  It  will  be  well  to  consider 
the  case  as  if  the  defendants  had  brought 
the  action,  asking  the  court  to  restrain  the 
plaintiffs  from  cutting  the  timber  from  the 
land  until  they  could  perfect  the  entries  by 
obtaining  grants  from  the  state,  and  prose- 
cutiug  their  action  for  the  recovery  of  the 
land.  Their  asserted  right  to  aflirmative  re- 
lief is  brought  forward  in  the  natiu-e  of  a 
cross-bill  or,  in  the  language  of  the  Code, 
a  counterclaim.  Their  right  to  do  so  is  rec- 
ognized in  Lumber  CJo.  v.  Wallace,  93  N. 
O.  22.  When  the  defendant  relies  upon  a 
counterclaim  and  demands  affirmative  relief, 
he  becomes  in  that  respect  an  actor,  and 
takes  upon  himself  the  burden  of  proof,  as 
If  he  were  the  plaintiff.  Viewed  from  this 
standpoint  in  the  light  of  all  the  testimony, 
the  plaintiffs  are  In  the  possession  of  certain 
lands,  the  boundaries  of  which  are  uncertain 
and  in  controversy;  the  defendants  alleging 
that  they  are  cutting  timber  beyond  the 
boundaries  covered  by  their  deeds  on  lands 
belonging  to  the  state;  that  they  have  made 
entries  upon  a  portion  of  the  lands,  and 
thereby  acquired  an  equity  to  call  upon  the 
state  for  grants  by  complying  with  the  stat- 
ute. The  plaintiffs  set  up  deeds  which  they 
claim  cover  the  lands  in  controversy,  and 
assert  possession  since  1870.     We  do  not 


think  that  the  defendants  would,  fn  this 
view,  be  entitled  to  an  injunction  to  recitrain 
Newton  and  Parsley  from  cutting  the  timber 
It  is  settled  by  the  uniform  decisions  of  this 
court  that  an  entry  of  lands  creates  an  ''in- 
choate equity*'  in  them,  which  entitles  the 
enterer,  upon  payment  of  the  amount  fixed 
by  the  statute,  to  a  grant  No  case  is  dted 
in  the  defendants'  well-prepared  brief  in 
which  an  action  for  any  purpose  has  been 
sustained  before  the  issuance  of  the  grant 
This  court  has  expressly  held  in  Hall  v.  Hol- 
lifleld,  76  N.  C.  476^  that  'the  pubUc  lands 
of  the  state  are  open  to  entry  by  any  of  its 
citizens,  and  the  first  declaration  of  inten- 
tion is  made  on  the  books  of  the  entry  taker 
in  the  county  where  the  land  lies,  and  this 
gives  priority,  called  a  "pre-emption  right*  No 
estate  or  interest  in  the  land  is  thereby  ac- 
quired. No-consideration  is  paid,  and  none  of 
the  requisites  for  that  purpose  are  perform- 
ed, but  simply  the  right  to  be  preferred  when 
the  money  is  paid,  and  the  other  formalities 
required  by  the  statute  are  complied  with." 
That  the  court  will  by  injunction  protect  the 
owner  of  an  equitable  estate  from  waste  can- 
not be  questioned.  Whether  one  having  an 
inchoate  equity,  or  a  bare  right  to  call  for  a 
grant  from  the  state,  will  be  permitted  to  en- 
join the  person  in  possession  from  using  the 
land  for  the  purpose  for  which  it  is  fit  is  an 
entirely  different  question.  We  find  no  case 
in  this  state  in  which  the  court  recognized 
the  right  of  an  enterer  to  maintain  an  action 
for  any  purpose.  Brem  v.  Houck,  101  N,  C. 
627,  8  S.  E.  365,  is  an  express  authority  that 
he  cannot  have  injunctive  relief  against  the 
issuing  of  a  grant  to  another  person.  Courts 
of  equity  prior  to  1855  were  very  slow  to  in- 
terfere by  Injunction  with  the  use  aiMl  en- 
joyment of  land  by  those  in  possession,  and 
declined  to  do  so  unless  the  plaintiff  had  es- 
tablished, or  was  seeking  in  the  law  courts  to 
establish,  his  legal  title.  It  was  necessary 
to  allege  and  show  that  hreparable  injury 
was  threatened.  Usually  it  was  necessary 
to  show  Insolvency.  Lyerly  v.  Wheeler,  45 
N.  C.  267,  59  Am.  Dec.  596;  Thompson  v. 
Williams,  54  N.  C.  176;  Bogey  v.  Shute,  54 
N.  C.  180;  Id.,  57  N.  C.  174;  Thompson  v. 
McNair,  62  N.C.  121.  At  the  session  of  1SS5 
(page  664,  c.  401)  an  act  was  passed  declar- 
ing that  "it  shall  not  be  necessary  to  allege 
the  insolvency  of  the  defendant"  etc.  The 
language  of  Merrimon,  J.,  in  Lumber  Co.  v, 
Wallace,  supra,  is  peculiarly  appropriate  to 
this  case:  '*While  we  are  of  the  opinion  that 
the  'defendants  are  entitled  to  relief,  we 
think  that  the  plaintiffs  ought  not  to  be  re- 
strained from  cutting,  using,  or  selling  tim- 
ber until  the  action  shall  be  heard  apon  its 
merits.  No  special  or  peculiar  cause  is  al- 
leged why  the  timber  may  not  be  cut  and 
sold.  This  is  not  a  case  wherein  a  party  ag- 
grieved alleged  irreparable  Injury.  We  can 
see  no  adequate  reason  why  the  defendants, 
if  they  succeed  in  this  action,  may  not  be  ful- 
ly   compensated   in   damages.   If   adequate 
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means  shall  be  afforded  tiiem  for  ascertain- 
ing tbe  reasonable  ralne  of  the  timber.  This 
may  be  done.  It  is  against  the  policy  of  the 
law  to  restrain  Industries  and  such  enter- 
prises as  terid  to  develop  the  country  and 
its  resources.  It  ought  not  to  be  done,  unless 
In  extreme  cases,  and  thiis  is  not  one."  Lew- 
is V.  Lumber  Co..  09  N.  O.  11,  5  S.  B.  19,  In 
which  it  is  said:  ''It  appears  that  the  defend- 
ant is  cutting  and  carrying  away  from  the 
land  ordinary  forest  timber,  suited  to  the 
purpose  of  marketing  lumber  for  the  mar- 
kets. Obviously  the  plaintiffs  may  be  com- 
pensated in  damages  for  this  timber." 

To  the  suggestion  that  the  land  covered  by 
the  defendants'  entries  la  included  in  the 
Wheaton  grant  of  1795,  and  that  the  deed  of 
the  sheriff  to  the  state  under  a  tax  sale 
vests  the  title  in  the  board  of  education,  and 
is  therefore  not  subject  of  entry,  it  is  suffi- 
cient to  say  that  it  is  not  necessary  that  we 
should  express  any  opinion.  It  is  worthy  of 
consideration,  at  the  proper  time,  whether 
lands  thus  granted  by  the  state,  and  purchas- 
ed for  delinquent  taxes,  come  within  the 
terms  "vacant  and  unappropriated  lands  be- 
longing to  the  state."  Ruffln,  J.,  in  State  ▼. 
Bevers,  supra,  says  that  they  were  subject 
to  entry,  but  that  by  the  act  of  1872  (page 
70,  c.  48,  §  30)  they  were  ceded  to  the  board 
of  education.  The  afl^avits  tend  to  show 
that  the  lands  in  controversy  are  covered 
by  the  Wheaton  grant 

Upon  the  whole  record,  we  think  that  his 
honor  should  not  have  restrained  the  plain- 
tiffs. Because  the  court  will  enjoin,  at  the 
instance  of  one  in  possession,  a  continuing 
and  highly  injurious  trespass  by  one  having 
an  "inchoate  equity"  not  based  upon  any- 
thing more  than  his  "laying  an  entry,"  it 
does  not  folHw  that  it  will  at  his  instance 
interfere  with  the  use  and  possession  of  one 
who  has  made  out  a  prima  facie  case  of  a 
possession  under  color  of  title  for  more  than 
30  years.  If  the  defendants  are  so  advised, 
they  may  move  the  court  to  require  the  plain- 
tiffs to  file  a  bond  to  indemnify  them  against 
loss  by  cutting  the  timber  if  they  shall  final- 
ly  make  good  their  Intention.  It  will  be 
within  the  sound  discretion  of  the  Judge  to 
make  such  orders  in  that  respect  as  he  may 
deem  to  be  proper.  The  injunction  order. 
appealed  from  should  be  vacated.  Let  this 
opinion  be  certified  to  the  superior  court  of 
Pender  county.    Elrror. 


(134  N.  C.  447) 

PORTER   V.   ARMSTRONG   et  aL 

(Supreme  Coart  of  North  Carolina.    March  22, 
1904.) 

DRAINAGE  —  PROOBBDINO  FOR  DITCH  —  JURY 
TRlALr-QUESTIONS  FOR  COMMISSIONERS— ES- 
TOPPELr-PLEADINO-APPEALiABLE  ORDER. 

1.  Summary  statutory  proceedings  are  not 
witiiiu  Const,  art.  1,  §  10,  declaring  that  in  all 
controversies  at  law  respecting  propen^  trial 
by  jury  onght  to  remain  inviolable. 


2.  Questions  as  to  necessity  of  a  drainage 
ditch  are  for  commissioners  when  appointed 
under  Code,  §  1287. 

3.  An  estoppel  should  be  pleaded  with  such 
certainty  that  it  may  be  seen  from  the  plead- 
ings what  facts  are  relied  on.  If  a  contract 
is  relied  on,  its  terms  should  be  fully  set  forth, 
and  if  it  is  a  judgment  the  suit  in  which  it 
was  rendered  should  be  shown. 

4.  An  order  in  a  proceeding  under  Code,  8 
1207,  for  a  drainage  ditch,  which  directs  mat- 
ters which  are  properly  for  the  determination 
of  the  commissionei-s  to  be  referred  to  a  jury, 
is  within  Code,  §  548,  authorizing  an  appeal 
from  an  order  or  determination  of  a  superior 
court  judge  involving  a  matter  of  law  which 
affects^  a  substantial  right 

.  Douglas,  J.,  dissenting. 

Appeal  from  Superior  Court,  Pender  Coun- 
ty; Ferguson,  Judge. 

Proceeding  by  Elisha  Porter  against  T.  J. 
Armstrong  and  others.  From  an  order  plain- 
tiff appeals.    Reversed. 

The  plaintiff  instituted  this  proceeding 
against  the  defendants  by  filing  his  petition 
in  the  office  of  the  clerk  of  the  superior  court 
and  issuing  a  summons  in  accordance  with 
the  provisions  of  chapter  30,  §  1297,  of  the 
Code,  alleging  ownership  of  a  tract  of 
"swamp,  flat,  or  low  land"  particularly  de- 
scribed, known  as  the  "Pigford  Farm";  that 
the  defendants  were  the  owners  of  said  land 
adjoining  and  "below  the  said  Pigford  farm": 
that  a  portion  of  his  land  was  ditched,  deai^ 
ed,  and  under  cultivation,  and  was  subject 
to  inundation  and  sog.  It  could  not  be  drain- 
ed except  by  clearing  or  cutting  out  a  canal 
known  as  the  "Strawberry  Canal,"  etc.,  which 
was  cut  through  the  defendants'  land,  etc., 
and  constitutes  the  only  natural  outiet  to  the 
waters  of  Pigford  farm.  The  plaintiff  prayed 
that  commi.nsloners  be  appointed  pursuant  to 
chapter  30  of  the  Code.  The  defendants 
Armstrong  and  Mrs.  Durham's  answer,  ad- 
mitting the  ownership  of  the  land  by  the 
plaintiff  and  defendants,  denies  that  the 
plaintiff's  land  is  "swamp,  flat,  and  low 
land."  They  deny  that  the  plaintiff's  land  Is 
subject  to  inundation,  and  that  it  cannot  be 
convenientiy  drained  except  in  the  manner 
pointed  out  by  the  petitioner.  They  also  de- 
ny certain  averments  in  regard  to  the  use  of 
the  canal.  They  aver  that  the  canal  is  not 
cut  through  their  land;  that  it  stops  some 
distance  before  it  reaches  the  plaintiff's  land. 
They  allege  that  the  plaintiff  has  diverted 
his  water,  and  has  violated  certain  contracts, 
and  they  say  that  the  plaintiff  "has  been 
harassing  these  defendants  with  suit  after 
suit  in  court,  and  the  said  suits  have  been 
appealed  to  the  Supreme  Court  of  North 
Carolina  and  it  has  been  decided  more  than 
once  that  the  petitioner  has  no  right  to  drain 
into  the  Strawberry  Canal;  and  these  de- 
fendants plead  the  same  as  an  estoppel 
against  the  petitioner  having  any  relief  here- 
in." They  further  say  that  the  petition  is  not 
filed  in  good  faith,  and  for  the  bona  fide  pur- 
poses as  alleged  In  said  petition,  but  for  the 
purpose  of  obtaining  for  the  petitioner  the 
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right  to  drain  the  Strawberry  Canal—water 
which  the  plaintiff  has  diverted  from  its  nat- 
ural course,  and  thereby  injured  the  defend- 
ant8--and  that  the  petition  is  filed  for  no 
other  purpose  than  to  harass  and  annoy  the 
defendants,  etc.;  that  the  plaintiff  has  other 
means  of  draining  his  land  than  through  the 
defendants'  land.  When  the  cause  came  on 
for  hearing  upon  the  petition  and  answer  the 
defendants  made  a  motion  that  the  cause  be 
sent  to  the  superior  court,  and  placed  upon 
the  trial  docket,  to  try  the  Issues  of  fact  rais- 
ed by  the  answer.  They  also  insisted  that  a 
plea  In  bar  had  been  set  up  in  the  answer, 
which  was  to  be  passed  upon  before  any  com-* 
missloners  could  be  appointed.  The  clerk  al- 
lowed the  motion,  and  transferred  the  cause 
to  the  civil  issue  docket  of  the  court,  and  the 
plaintiff  excepted,  and  appealed  to  the  Judge. 
At  January  term,  1904,  of  the  superior  court, 
the  Judge  presiding  affirmed  the  Judgment  of 
the  clerk,  denied  the  plaintlflTs  motion  that 
commissioners  be  appointed,  and  ordered  cer- 
tain Issues  to  be  submitted  to  the  Jury.  The 
plaintiff  excepted  and  appealed. 

John  D.  Bellamy,  Stevens,  Beasley  & 
Weeks,  and  Shepherd  &  Shepherd,  for  appel- 
lant. B.  K  Bryan  and  J.  T.  Bland,  for  ap- 
pellees. 

OONNOB,  J.  It  Is  a  source  of  regret  and 
surprise  that  the  procedure  prescribed  by  the 
drainage  laws  (the  first  of  which  was  en- 
acted at  the  session  of  the  General  Assembly 
of  1795,  c.  436)  should  continue  to  be  in  doubt 
and  uncertainty,  resulting  In  delay  and  ex- 
pense. The  difficulty  has  doubtless  arisen 
from  the  changes  wrought  In  our  Judicial 
system  and  mode  of  procedure.  The  substan- 
tial features  of  the  law  have  been  retained 
in  the  several  Codes  of  the  statute  law  of 
the  state.  Chapter  40  of  the  Revised  Stat- 
utes was  brought  forward  in  the  Revised 
Code.  No  change  in  the  procedure  was  made 
until  1868.  The  original  statute  required  the 
petition  to  be  filed  In  the  county  court,  and 
provided  for  the  appointment  of  12  Jurors, 
who  were  required  to  make  their  report  to 
the  county  court,  "which  shall  be  recorded  In 
said  court"  The  construction  of  the  act  In 
regard  to  the  power  and  duty  of  the  court 
and  the  right  of  the  party  dissatisfied  to  ap- 
peal, came  before  this  court  in  Collins'  Heirs 
V.  Haughton's  Heirs,  26  N.  C.  420.  The  court, 
adopting  the  principle  announced  in  Railroad 
V.  Jones,  23  N.  C.  24,  regarding  the  construc- 
tion of  statutes  providing  for  the  condemna- 
tion of  land  for  railroads,  said  that  the  coun- 
ty court  could  "only  direct  the  verdict  to  be 
recorded  or  order  a  new  Jury,  and  from  its 
action  no  appeal  could  be  taken."  Nash,  J., 
said:  "The  Jury,  thus  constituted,  is  the  spe- 
cial tribunal  to  whom,  by  the  act,  the  power 
exclusively  belongs  to  say  whether  the  land 
does  need  to  be  drained,  and,  if  so,  what 
ditches  shall  be  dug,  and  the  amount  of  the 
damage  to  be  paid  to  the  owners  of  the  land 


through  which  they  may  pass.**  The  court 
held  in  Railroad  v.  Jones,  supra,  that  the 
general  law  in  regard  to  appeals  had  no  ap- 
plication. It  was,  however,  in  that  case, 
said:  "In  denying  the  partleSkthe  right  of 
appeal  in  cases  of  this  kind,  we  do  not  deny 
them  the  privilege  of  having  their  cases  heard 
before  a  superior  tribunal.  Any  error  which 
may  be  committed  by  the  county  court  in  Its 
action  may  be  revised  and  corrected  in  the 
superior  court  through  the  instrumentality  of 
a  writ  of  error,  or  a  certiorari  in  the  nature 
of  a  writ  of  error."  The  practice,  under  the 
provisions  of  the  act  permitting  the  condem- 
nation of  land  for  the  site  of  a  public  mill 
(Code,  c.  43,  Acts  1777,  c.  122),  was  consider- 
ed by  the  court  in  Brooks  v.  Morgan,  27  N. 
C.  481.  It  was  held  that  the  general  provi- 
sions for  appeals  did  not  apply  to  "summary 
and  peculiar  proceedings  not  according  to  the 
course  of  the  common  law,  but  prescribed  by 
statute  under  peculiar  circumstances."  The 
language  of  Gaston,  J.,  in  Railroad  v.  Jones, 
supra,  is:  "The  mode  of  procednie  was  in- 
tended to  be  cheap  and  expeditious,  all  which 
purposes  would  be  frustrated  by  allowing 
either  party  the  unlimited  right  of  appeal." 

This  construction  of  the  drainage  act  was 
uniformly  followed  by  tbis  court  prior  to 
the  change  in  our  Judicial  system  in  1868. 
Upon  the  filing  of  the  petition  the  county 
court  appointed  the  Jury.    They  went  upon 
the  land,  decided  upon  personal  Inspecticm 
the  necessity  of  the  ditch,  located  it,  and 
assessed  the  damage  to  be  paid  by  the  peti- 
tioner.   They  made  their  report,  and  after 
the  adoption. of  the  amendment  made  by  the 
Revised  Code,  c.  140,  the  court  "confirmed  the 
report,  unless  good  cause  be  shown  to  the 
contrary."    Stanly  v.  Watson,  33  N.  C.  124. 
In  Skinner  v.  Nixon,  52  N.  C.  342,  Pearson, 
Q  J.,  examines  the  provisions  of  the  act, 
and  discusses  them  at  length,  saying  that 
the  action  of  the  county  court  was  subject 
to  be  reviewed  in  the  superior  and  supreme 
courts,   "not  by  way   of  unlimited  appeal, 
which  would  vacate  as  well  the  report  of 
the  commissioners  as  the  Judgment  of  the 
county  court,  and  make  it  necessary  for  the 
superior  court  to  proceed  de  novo,  but  by  way 
of  writ  of  certiorari  in  the  nature  of  a  writ 
.  of  error,  which  would  be,  in  effect,  a  limited 
appeal— in  other  words,  an  appeal  restricted 
to  the  questions  which  the  county  court  was 
authorized  to  pass  upon— leaving  the  report 
of  the  commissioners  open  to  be  confirmed 
or  set  aside,  according  to  the  decision  re- 
viewing the  action  of  the  county  court"     In 
Shaw  V.  Burfoot,  53  N.  C.  344,  the  petition 
was  dismissed  because  it  did  not  conform  to 
the  provisions  of  the  statute.    In  Brooka  v. 
Tucker,  61  N.  C  309,  the  report  was  set 
aside  because  it  failed  to  conform  to   tlie 
statute.    These  cases  were  reviewed  for  er- 
ror apparent    on  the  record.     They   were 
brought  up  to  the  appellate  court  by  a  limit- 
ed appeal  as  pointed  out  by  Pearson,  C.  J., 
in   Skinner   v.   Nixon,   supra.     Norfleet     t. 
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Cromwell.  70  N.  0.  634/16  Am.  Rep.  787; 
was  a  "dvU  action  upon  a  covenant,"  and 
not  under  the  drainage  law.  The  able  and 
interesting  dlscossion  of  Mr.  Justice  Rod- 
man is  upon  the  rights  of  the  parties  in  re- 
gard to  the  easement  In  Gamble  v.  Mc- 
Crady,  75  N.  0.  600,  the  proceeding  was 
brought  under  the  provisions  of  chapter  39, 
Battle's  Revlsal,  being  chapter  137,  p.  179, 
Laws  1869-70.  Rodman,  J.,  noted  that  chap- 
ter 40  of  the  Revised  Code  had  been  omitted 
from  the  revlsal,  and  the  act  of  1869-70  sub- 
stituted therefor.  This,  however,  did  not  op- 
erate to  repeal  chapter  40  of  the  Revised 
Code.  This  chapter,  with  all  its  amendments 
and  other  drainage  laws,  is  re-enacted  in 
chapter  30  of  the  Code  of  1883.  The  peti- 
tion, with  the  same  averments  required  by 
the  act  of  1795,  must  now  be  filed  in  the 
"superior  court"— -that  is,  before  the  clerk— 
and  a  summons  issued  and  served.  Upon  the 
hearing  of  the  petition  the  court  shall  appoint 
commissioners.  Sections  1298  and  1299  pre- 
scribe the  duties  and  method  of  the  proce- 
dure of  the  commissioners.  Section  1324  en- 
acts that  "the  proceeding  is  made  the  same 
as  prescribed  in  other  special  proceedings." 
This  court  undertook  to  harmonize  the  sev- 
eral statutes  relating  to  the  practice  in  these 
cases  in  Burden  v.  Simmons,  84  N.  C.  565. 
While  it  was  there  held  that  the  answer  did 
not  raise  any  issue  as  to  title,  it  is  said  that, 
if  it  had  done  so,  such  issue  should  be  tried 
before  proceeding  to  the  appointment  of  com- 
missioners. The  reason  is  obvious,  as  point- 
ed out  by  Smith,  C.  J.  It  would  seem  that 
if,  in  cases  of  this  kind,  tfie  answer  raised 
an  issue  of  fact,  the  decision  of  which  in 
favor  of  tlie  plaintiflC  was  essential  to  the 
further  prosecution  of  the  petition,  the  derk 
would  stay  proceedings  until  such  issue  was 
decided  in  accordance  with  the  practice  in 
other  special  proceedings.  If  questions  of 
law  are  presented  and  decided  by  the  clerk 
before  the  appointment  of  the  commissioners, 
an  appeal  directed  to  the  Judge  may  be  tak- 
en, and  his  decision  will  be  certified  to  the 
clerk,  who  will  proceed  in  the  cause  as  di- 
rected. This  course  harmonizes  the  language 
of  the  statutes  with  the  construction  put 
upon  section  1892  of  the  Code  regarding  pe- 
titions for  partition.  This  practice  should 
be  strictly  confined  to  defenses  which  lie  at 
the  threshold  of  the  cause  and  pleas  in  bar. 
In  respect  to  questions  the  decision  of  which 
are  committed  to  the  "special  tribunal"  pro- 
vided by  the  statute,  the  clerk  should  proceed 
to  appoint  commissioners.  When  the  report 
of  the  commissioners  comes  in,  exceptions 
to  it  may  be  filed,  and  heard  by  the  clerk. 
An  appeal  may  be  taken  from  his  Judgment, 
and  his  rulings  reviewed,  as  was  said  by 
Pearson,  C.  J.,  in  Skinner  v.  Nixon,  supra,  be- 
ing an  appeal  restricted  to  questions  which 
the  (clerk)  county  court  was  authorized  to 
pass  upon,  leaving  the  report  of  the  commis- 
sioners open  to  be  confirmed  or  set  aside 
according  to  the  decision  reviewing  the  ac- 


tion of  the  court  (clerk).  In  this  way,  while 
the  rights  of  the  parties  to  have  the  action 
of  the  derk  reviewed  are  secured,  useless  and 
expensive  delays  are  avoided,  and  effect  is 
given  to  section  1324  of  the  CJode.  We  do  not 
find  in  chapter  30  the  language  contained  in 
section  1946,  construed  In  Railroad  v.  New- 
ton, 133  N.  C.  136,  45  S.  B.  549,  prescribing 
the  procedure  in  petitions  for  condemning 
rights  of  way  for  railroads.  It  is  there 
expressly  enacted  that  "upon  the  coming  in 
of  the  report  exceptions  may  be  filed,  and  up- 
on the  determination  of  the  same  either  party 
may  appeal."  This  court  has  uniformly  held 
that  in  proceedings  under  that  statute  no 
appeal  can  be  taken  until  the  coming  in  of 
the  report  Tel.  Co.  v.  Railroad,  83  N.  C.  420; 
Railroad  v.  Newton,  supra. 

The  defendant  contends  that  the  cases  de- 
cided by  the  court  in  regard  to  the  right  of 
the  defendants  to  have  a  Jury  trial  should 
not  be  followed,  because  the  present  Constitu- 
tion expressly  secures  to  him  the  right  to  trial 
by  Jury.  We  do  not  perceive  any  difference 
between  the  language  of  section  14  of  the 
Dedaration  of  Rights  of  1776  and  section  19, 
art.  1,  of  our  present  Constitution.  They  are 
in  identically  the  same  words.  It  is  true 
that  the  court  has  held  that  controversies  at 
law  include  all  dvil  actions,  "suits  in  equity" 
having  been  abolished  by  the  Constitution. 
This  principle  has  never  been  understood  to 
extend  to  proceedings  "not  according  to  the 
course  of  the  common  law"  or  to  summary 
statutory  proceedings. 

Guided  by  the  principles  and  procedure 
which  we  think  corresiwnd  to  the  provi^ions 
of  the  statute  and  the  decisions  of  this  court, 
we  proceed  to  consider  the  defendants'  an- 
swer to  ascertain  whether  any  issues  of  fact 
are  raised  which  must  be^determined  by  a 
Jury  at  a  regular  term  of  the  court  Refer- 
ring to  matters  set  up  in  the  answer  in  Dur- 
den  V.  Simmons,  supra,  of  a  character  similar 
to  much  of  the  answer  in  this  case.  Smith, 
C.  J.,  says:  •*We  give  all  the  effect  to  which 
the  answer  is  fairly  entitled  in  construing 
it  as  a  denial  of  the  relations  between  the 
lands  and  the  necessity  and  propriety  of  bur- 
dening the  one  for  the  other,  and  this,  under 
the  statute,  is  the  appropriate  function  of 
the  commissioners  ttom  the  words  of  the 
act"  We  gather  from  this  language  tliat  the 
allegations  regarding  the  necessity  for  the 
ditches  to  drain  the  plaintiff's  land  were 
proper  to  be  submitted  to  the  commissioners 
when  appointed,  and  was  the  basis  for  issues 
to  be  tried  "by  a  Jury. .  In  Wlnslow  v.  Wins- 
low,  95  N.  C.  24,  no  objection  was  made  to 
the  issues  submitted.  Merrlmon,  J.,  said: 
"No  question  is  made  as  to  the  regularity  and 
propriety  of  submitting  to  the  Jury  the  issues 
set  out  in  the  record,  and  we  advert  to  them 
for  the  purpose  of  saying  that  it  may  be 
questionable  whether  It  is  proper  to  submit 
such  as  they  are."  In  Railroad  v.  Ely,  101 
N.  C.  8,  7  S.  E.  476,  no  objection  was  made 
to  the  issues  submitted.    In  Railroad  y.  Par- 
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ker,  106  N.  a  246,  11  8.  E.  328,  the  appeal 
was  taken  after  the  coming  in  of  the  report 
Hie  court  held  that  the  party  filing  ezcep- 
tlona  was  not  entitled  to  a  Jury  trial.  We  are 
therefore  of  the  opinion  that  the  questions 
Involyed  in  the  first,  second,  fifth,  sixth,  and 
seventh  issues  submitted  by  his  honor  should 
be  passed  upon  by  the  commissioners  when 
appointed,  and  do  not  present  issues  of  fact 
to  be  tried  by  the  Jury. 

The  third  and  fourth  issues  are  directed  to 
an  alleged  estoppel  growing  out  of  an  agree- 
ment made  by  one  Levin  Lane,  a  former  own- 
er of  the  defendants'  land,  and  one  Beery 
taemerly  owning  the  plaintiff's  land;  also  a 
plea  of  res  judicata,  based  upon  suits  beard 
and  determined  between  the  parties.  We  are 
not  quite  sure  that  we  correctly  interpret  the 
language  of  the  answer  in  respect  to  these 
matters.  If,  as  we  understand,  it  is  sought 
to  estop  the  plaintiff  by  the  agreement  re- 
ferred to,  the  terms  and  extent  of  the  agree- 
ment should  have  been  fully  set  forth.  If  it 
was  a  personal  license  t6  drain  through  the 
defendants'  land,  it  was  not  enforceable,  and 
therefore  could  not  work  an  estoppel  to  pros- 
ecute this  petition.  In  regard  to  the  su^gges- 
tlon  that  the  matter  set  up  in  the  petition  is 
res  Judicata,  we  cannot  see  how,  in  the  un- 
certainty of  the  reference  to  the  alleged  suits, 
an  issue  can  be  drawn.  No  reference  is  made 
to  any  particular  suit  An  estoppel  which 
*'shutteth  a  man's  mouth  to  speak  the  truth" 
should  be  pleaded  with  certainty  and  particu- 
larity. 8  Bnc.  PL  ft  Pr.  11.  The  court  should 
be  able  to  see  from  the  pleadings  what  facts 
are  relied  upon  to  work  the  estoppel.  The 
defendant's  counsel  in  their  well-considered 
brief  make  no  reference  to  this  part  of  their 
answer.  If  the  defendant  desires  to  set  up 
the  estoppel  as  fl»plea  in  bar,  it  is  within  the 
power  of  the  clerk,  if  he  shall  think  it  in 
furtherance  of  JustlcCi  to  permit  him  to  do 
so  by  way  of  an  amendment  to  his  answer. 
We  do  not  find  anything  in  the  decisions  of 
this  court,  in  the  several  cases  which  have 
come  before  us  between  the  parties,  which 
would  estop  the  plaintiff  from  prosecuting  his 
petition.  Douglas,  J.,  In  Porter  v.  Arm- 
strong, 129  N.  G.  101,  39  S.  B.  799,  says: 
"While  the  question  is  not  now  before  us,  we 
see  no  reason,  as  at  present  advised,  why  the 
petitioner  cannot  proceed  under  chapter  30 
of  the  Code."  This  petition  is  based  upon  the 
theory  that  the  plaintiff  has  no  easement  or 
other  right  to  drain  through  the  defendants' 
laud.  If  this  is  not  true,  he  cannot  maintain 
his  petition. 

We  conclude  upon  the  record  that  no  plea 
in  bar  has  been  sufficiently  pleaded;  that  the 
matters  set  up  in  the  answer,  other  than 
those  relied  upon  for  the  plea,  are  pri^erly 
triable  by  the  commissioners  to  be  appointed 
by  the  clerk.  We  think  the  order  of  the  court 
appealable  under  section  548  of  the  Code.  It 
would  be  an  Idle  and  expensive  thing  to  try 
this  cause  before  a  Jury  only  to  have  the 
san;e  questions  submitted  to  the  commission- 


ers after  verdict  It  Is  one  of  the  anomalies 
in  the  practical  working  of  our  laws  that  a 
statute  passed  more  tlian  a  century  since  for 
the  promotion  of  agriculture,  the  c^^ning  of 
swamp  lands,  and  increasing  the  capacity  of 
the  earth  to  bring  forth  bread  for  the  people, 
should  be  a  subject  of  expensive  litigatioii 
and  almost  hopeless  delay.  Without  express- 
ing any  (pinion  in  regard  to  the  merits  of  tlds 
long-standing  controversy,  we  are  struck 
with  the  fact  as  appears  from  the  records  of 
this  court  that  for  nearly  80  years  the  own- 
ers of  these  lands  have  been  in  litigaticm  in 
regard  to  their  drainage.  We  cannot  bat  in- 
dulge the  hope  that  when  three  disinterested, 
intelligent  freeholders  shall  view  the  prem- 
ises and  find  the  facts,  both  parties  may  Ihid 
it  consistent  with  their  sense  of  Justice  and 
their  own  interests  to  abide  the  Judgment 

Let  this  (pinion  be  certified  to  the  superior 
court  of  Pender  county,  to  the  end  that  fur- 
ther proceedings  may  be  had  in  accordance 
therewith.    Blrror. 

DOUGLAS,  i^  dissents. 


(68  a  c.  in) 
BALLENTINB  v.  HAMMOND. 
(Supreme  Court  of  South  Oarolina.    March  ^ 
1904.) 

APPEAL-CASB-MADB-TRIAL-IN8TRUCTION8  — 
RIPARIAN  OWNERS— OBSTRUCTINQ  STRfiAM. 

1.  Inadvertent  failure  to  incorporate  in  a 
case-made  the  fact  of  the  entry  of  judgmoit 
is  not  ground  for  dismissal. 

2.  Where  a  statute  has  been  dedared  uncon- 
stitutional by  the  Supreme  Court  the  Judg« 
should  not  on  request  charge  the  same  as  law. 

3.  Under  Const  1885,  art  6,  S  28,  providing 
that  the  judge  shall  not  charge  in  respect  to 
matters  of  fact,  the  court  cannot  state  tbe  tes- 
timony in  his  charge. 

4.  A  lower  riparian  owner  cannot  fight  off 
flood  water  of  a  stream  just  as  he  would  sur- 
face water  when  it  has  left  its  natural  chan- 
nel. 

6.  In  an  action  to  recover  for  damages  caus- 
ed to  plaintiff's  land  by  the  obstruction  of  a 
stream  by  defendant  an  instruction  that  if 
tbe  obstruction  placed  in  the  ditch  stopped  the 
natural  flow  of  water,  and  caused  it  to  back 
on  plaintiff's  land,  he  could  recover,  was  er- 
roneous, as  plaintiff  could  recover  for  injuries 
caused  by  aefeiidant's  obstructions  at  right 
angles  to  the  stream,  as  well'  as  for  those 
caused  by  obstructions  in  the  stream. 

Appeal  from  Common  Pleas  Circuit  Court 
Anderson  County;   Townsend,  Judge. 

Action  by  Elizabeth  Ballentine  against  W. 
Q.  Hammond.  From  judgment  for  defend- 
ant, plaintiff  appeals.    Reversed. 

Motion  upon  one  day's  notice  was  made 
to  amend  the  "case"  by  inserting  the  fact 
that  Judgment  had  been  entered  iq>.  Re- 
spondent claimed  that  four  days'  notice  was 
necessary.  The  court  held  that  the  case 
should  not  be  dismissed  for  failure  to  give 
the  required  notice  or  to  Insert  said  fact 
but  that  it  would  be  continued  unless  par> 
ties  could  agree  aa  to  the  proposed  amend- 
ment 
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B.  F.  Martlii*  ^or  appellant.  Ttlbble  & 
Prince  and  Bonbam  ft  Watkins,  for  respond- 
ent 

POPI^  C.  J.  TlilB  action  was  begun  on 
May  27,  1901,  and  It  was  tried  before  Judge 
Townsend  and  a  Jury  at  the  fall  term,  1901. 
While  two  causes  of  action  were  set  out  in 
the  complaint  only  one  was  actually  tried, 
the  other  being  abandoned.  The  following 
is  the  statement  of  the  cause  of  action  re- 
tained:' 

"(1)  The  plaintiff  is,  and  at  the  time  here- 
inafter mentioned  was,  the  owner  of  the 
freehold  and  in  possession  of  certain  lands 
lying  along  the  banks  of  Little  Beaver  Dam 
creek,  in  county  and  state  aforesaid. 

*'(2)  During  the  summer  of  1898,  the  de- 
fendant, without  the  consent  of  plaintiff, 
built  a  rock  dam  In  the  channel  of  said  creek 
on  his  freehold,  a  short  distance  below  said 
land  of  plaintiff.  At  a  subsequent  date, 
without  consent  of  plaintiff,  he  added  to 
said  dam,  and  he  has  also  built  levees  to  a 
V  considerable  height;  running  from  points  in 
defendant's  bottoms  on  each  side  of  said 
creek  to  said  creek  near  the  dam,  and  thence 
down  the  stream. 

"(3)  Said  dam  at  first  was  about  two  and  a 
half  feet  in  height;  and  after  the  addition  it 
was  about  four  and  a  half  feet  in  heigl^t, 
yery  thick,  and  constructed  of  large  heavy 
rock.  It  remained  at  that  height  until  the 
defendant,  as  plaintiff  is  informed  and  be- 
lieves, had  heard  of  preliminary  steps  being 
taken  by  plaintiff  and  other  parties  to  bring 
suit  to  have  it  removed.  Then  defendant 
took  off  about  a  foot  of  said  dam,  but  he  con- 
tbiues  to  maintain  said  dam  and  levees. 

*'(4)  By  reason  of  the  erection  and  main- 
tenance of  said  dam  and  levees  the  channel 
of  said  creek  became  blocked  and  filled  with 
sand  for  a  long  distance  above  said  structure, 
the  fan  of  plaintiff's  bottom  ditches  and 
creek  channel  was  lost  and  destroyed,  and 
plaintiff's  drainage  obstructed  and  clogged, 
so  that  slight  freshets  and  ordinary  rains 
overflowed  and  overflow  a  large  part  of  plain- 
tiflCs  land  and  cover  a  part  of  it  with  sand, 
rendering  it  wet,  soggy,  and  unfit  for  culti- 
vation and  pasture,  whereas  before  it  was 
adapted  to  both.  This  permanently  damaged 
part  of  plaintiff's  land,  and  caused  loss  of 
returns  and  profits  therefrom,  and  depreda- 
tion in  value. 

"(5)  The  defendant,  well  knowing  that 
these  structures  would  injure  plaintiff  as 
above  set  forth,  deliberately,  wantonly,  will- 
fully, and  in  reckless  disregard  of  plaintiff's 
rights  erected  and  maintained,  and  still  main- 
tains, the  above-described  nuisance,  notwith- 
standing the  fact  that  on  the day  of 

April,  1899,  he  was  given  notice,  signed  by 
plaintiff  and  eight  others,  that  signers  were 
being  damaged  thereby,  as  hereinabove  set 
forth;  all  to  plaintiff's  damage  seven  hundred 
and  fifty  dollars. 

"Wherefore     plaintiff     prays     Judgment 


against  defendant  for  the  sum  of  seven  hun- 
dred and  fifty  dollars  and  costs  of  this  action, 
for  abatement  of  said  nuisance,  and  perma- 
nent injunction  against  the  maintenance 
thereof." 

Defendant;  m  his  answer,  admits  having 
built  the  levees  on  his  own  premises  to  pre- 
vent high  waters  from  fiooding  his  bottom 
lands;  that,  having  gone  to  great  expense 
in  cutting  canals  to  convey  water  through 
and  from  his  bottom  land  on  said  creek,  he 
placed  rock  there  to  obstruct  the  sand  from 
being  washed  Into  said  canals,  but  he  denies 
that  said  obstruction  of  rocks  raised  the  bed 
of  the  original  channel  of  said  creek  any 
higher  than  It  was  when  he  began  said  work. 

For  a  further  defense  he  says:  "That  prior 
to  the  time  alleged  in  said  complaint  the 
defendant  owned  considerable  land  on  said 
creek;  that  said  lands,  as  well  as  the  lands 
Immediately  above  defendant's,  were  prac- 
tically worthless,  in  consequence  of  the  wa- 
ters having  no  certain  channel,  as  it  was 
shifted  at  nearly  every  high  water;  that  this 
defendant  at  great  expense  dug  canals  to 
convey  the  water  from  his  own  premises,  and 
cut  said  canals  entirely  on  his  own  premises; 
that,  knowing  the  condition  of  the  creek 
above^  defendant  placed  bags  of  sand  in  the 
diannel  of  the  old  run  on  his  own  premises  to 
prevent  the  sand  from  being  washed  into  his 
new  canal,  when  some  evil-disposed  person 
or  persons,  to  defendant  unknown,  cut  said 
bags  of  sand  In  defdhdant's  absence,  where- 
upon he  placed  rock  to  protect  himself;  and, 
after  thus  protecting  his  canal,  the  old  chan- 
nel of  the  creek  was  not  raised  any  higher 
than  it  was  when  defendant  began  his  work; 
and  he  denies  tliat  plaintiff  has  any  right  to 
complain  of  any  acts  of  the  defendant  in  the 
premises. 

*'(4)  That  by  reason  of  the  expense  in- 
curred defendant  has  brought  into  cultivation 
valuable  bottom  lands,  and  but  for  said  ob- 
struction the  canals  so  cut  by  him  would 
soon  become  choked  with  sand,  and  rendered 
valueless  for  farming  purposes  said  bottom 
lands. 

"(5)  That  before  this  suit,  and  after  the 
alleged  notice,  and  at  various  times,  defend- 
ant has  offered  to  allow  the  plaintiff  and 
other  persons  owning  bottom  lands  above 
him  on  the  said  creek  to  enter  his  canal, 
and  take  the  same  through  their  lands,  pro- 
vided they  would  take  the  proper  steps  to 
prevent  the  sand  above  from  being  brought 
in  to  fill  up  said  canal,  and  he  is  still  willing 
to  allow  them  the  benefit  of  said  fall  for 
said  purpose. 

"Wherefore,  he  demands  that  the  com- 
plaint be  dismissed." 

Voluminous  testimony  was  offered  by  each 
side  to  the  controversy,  plats  of  surveys,  etc. 
By  consent  of  both  parties,  the  Jury  wers- 
carried  down  to  Little  Beaver  Dam  creek,  and 
with  a  shower  on  each  side  inspected  all  the 
bottoms  in  question.  After  a  full  hearing, 
the  Jury  brought  in  a  verdict  for  the  defend- 
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ant.  Thereupon  the  plaintiff  appealed  to 
this  court  on  the  following  exceptions: 

"(1)  His  honor  erred  in  charging  In  defend- 
ant's fifth  request:  That,  if  the  old  channel 
would  not  have  taken  the  sand  down  before 
Hammond  cut  his  ditches,  plaintiff  has  no 
right  under  the  law  to  use  the  new  ditch  cut 
by  Hammond  to  convey  away  her  accumulat- 
ed sand  from  above.'  This  is  a  charge  on  the 
factsi  and  is  in  violation  of  Ck>nst.  1895,  art 
4,  S  26.  It  is  clearly  implied  that  Hammond 
cut  a  new  ditch  that  plaintiff  could  use. 
This  was  strongly  controverted  in  the  testi- 
mony, and,  if  true,  would  properly  and  direct- 
ly bear  upon  the  question  of  injury  or  no 
injury. 

"(2)  His  honor  erred  further,  as  a  matter 
of  law,  in  charging  *that,  if  the  oJd  channel 
would  not  have  taken  the  sand  down  before 
Hammond  cut  his  ditches,  plaintiff  has  no 
right  under  the  law  to  use  the  new  ditch  cut 
by  Hammond  to  convey  away  her  accumulat- 
ed sand  from  above.'  The  testimony,  con- 
vincing and  undisputed,  shows  that  the  ac- 
cumulation was  due  to  defendant's  obstruct- 
ing the  stream;  and  the  law  would  be  other- 
wise in  cases  where  defendant  himself  caus- 
es the  accumulation  in  plaintiff's  channel. 
This  error  is  material  and  hurtful. 

"(8)  It  was  error  to  charge  in  defendant's 
fifth  request:  That,  If  the  Jury  find  from  the 
testimony  that  the  old  creek  channel,  hi  the 
course  of  time,  had  become  filled  with  sand 
before  our  obstruction,*  until  the  natural 
flow  of  the  stream  had  spread  out  over  the 
entire  bottom,  and  had  no  certain  channel  in 
which  to  flow,  and  Hammond,  as  a  prudent 
and  thrifty  farmer,  saw  proper  to  Improve  his 
own  lands  by  cutting  ditches  to  convey  this 
water  off  of  his  own  lands  below,  the  fact 
that  he  stopped  the  ditch  on  his  own  land, 
and  placed  a  dam  there  to  keep  the  water 
from  washing  from  the  original  channel  the 
sand  into  the  new  ditch,  does  not  give  to  the 
plaintiff  any  right  to  damages.'  This  is  a 
charge  upon  the  facts,  and  in  violation  of 
Const  1895,  art  5,  §  26.  It  is  distinctly  as- 
sumed as  a  'fact'  that  the  defendant  put  his 
dam  in  the  stream  'to  keep  the  water  from 
washing  from  the  original  channel  the  sand 
into  the  new  ditch.'  This  is  extremely  mis- 
leading. The  undisputed  and  overwhelming 
evidence  shows  that  it  was  not  and  could  not 
be  true  that  defendant's  claim  of  *new  ditch' 
and  'acquired  fall*  therefrom  was  baseless, 
for  the  obvious  reason  that  he  had  done  no 
ditching  on  this  stream  when  the  dam  and 
levees  were  built  Furthermore,  this  part 
of  the  charge  leaves  the  impression  that  de- 
fendant ditched  up  to  a  certain  point  on  his 
land  and  there  put  in  the  dam.  The  evidence 
Is  altogether  otherwise. 

"(4)  His  honor  erred  in  charging  defend- 
ant's fourth  request  to  charge,  as  follows: 
Tliat  the  flood  water  of  a  river  or  a  creek 
may  be  fought  as  surface  water,  when  it  has 
left  its  natural  channel,  and  if  the  Jury  find 
from  the  testimony  In  the  case  that  the  em- 


bankments thrown  up  by  Hammond  on  his 
own  land  to  obstruct  the  surface  water  with 
a  view  to  throwing  It  in  the  channel,  and 
keep  it  from  covering  his  own  land,  then  he 
cannot  be  held  liable  in  damages,  unless  the 
Jury  find  from  the  testimony  that  Hammond 
did  the  work  in  a  negligent  manner,  or  that 
damage  has  resulted  to  the  plaintiff  from  the 
nattural  and  probable  consequences  of  said 
acts.  Cairo,  Vincennes  &  Ch.  Rs.  Co.  v.  Bre- 
voort  62  Fed.  129,  25  L.  B.  A.  527,'  It  la  re- 
spectfully submitted  that  this  is  not  the  law; 
that  the  common-law  rule  is  otherwise;  and 
that  a  man  cannot  build  banks  or  levees  to 
dam  back  upon,  and  to  the  injury  of,  bis  up- 
per riparian  neighbor,  the  flood  water  of  ordi- 
nary, usual,  and  expected  freshets,  flowing  as 
nature  intended  it  to  flow.  Furthermore,  bis 
purpose  In  constructing  the  embankments  la 
not  material,  much  lees  controlling,  upon  the 
question  of  liability  for  actual  damages;  and 
it  was  error  so  to  charge. 

"(5)  His  honor  erred  in  charging  upon  de- 
fendant's third  request:  rrhat  he  (Ham- 
mond) had  a  right  under  the  law  to  dig  a 
channel  or  ditch  to  collect  the  waters  and 
convey  them  across  his  own  land,  and  he  was 
not  bound  to  continue  that  ditch  with  what 
fall  he  had  acquired  to  plaintiff's  line.'  This 
request  contains  a  charge  upon  facts,  and  is 
lA  violation  of  Const  1895,  art  6,  S  26.  It  is 
assumed  and  impliedly  charged  tiiat  Ham- 
mond had  dug  a  ditch,  and  thereby  had  ac- 
quired fall.  This  is  denied,  and  is  not  shown, 
but  is  disputed,  in  the  evidence;  and  it  bears 
upon  the  question  of  damage. 

"(6)  Because  his  honor  erred  in  charging 
defendant's  third  request  to  charge,  because 
it  assumed  that  the  dam  or  obstruction  was 
in  a  new  channel,  and  is  therefore  a  charge 
on  the  facts,  and  hi  violation  of  Const  1895, 
art.  5,  §  26.  The  fact  assumed  is  denied,  and 
the  evidence  is  all  otherwise. 

"(7)  Because  his  honor  erred  in  charging 
the  Jury  as  the  law  of  this  case  (see  defend- 
ant's third  request):  "That  before  they  can 
find  in  favor  of  plaintiff  they  must  be  satis- 
fled  from  the  testimony  in  the  case  that  the 
obstruction  placed  by  Hammond  in  his  ditch 
stopped  the  natural  flow  of  water  or  sand, 
and  caused  it  to  back  upon  plaintiff's  land.' 
For  the  Jury  could  have  foimd  for  plaintiff 
for  injury  caused  by  the  levees  or  banks  at 
right  angles  to  the  creek  as  well  as  for  that 
caused  by  the  obstruction  in  the  stream. 

"(8)  Because  his  honor  impliedly  charged 
the  Jury  in  defendant's  third  request  that 
the  obstruction  was  In  Hammond's  ditch, 
whereas  the  evidence  shows  that  it  was  built 
on  the  bed  of  the  original  creek  channel 
This  is  a  charge  on  the  facts,  in  violation 
of  Const  1895,  art  5,  fi  26. 

"(9)  Because  his  honor  erred  in  refusing 
to  read  and  charge  upon  plaintiff's  request 
sections  1273,  1274,  Bev.  St  1893,  on  the 
ground  that  they  had  no  bearing  on  the  case. 
In  the  evidence  defendant  made  a  strong 
point  of  the  proof  that  the  stream  was  filling 
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up  below  the  dam,  seeking  to  show  that  the 
injury  complained  of  would  have  resulted 
anyway  from  natural  causes,  or  causes  other 
than  the  obstructions  complained  of.  Plain- 
tiff sought  to  rebut  this  by  proof  of  the  ex- 
istence of  drifts  below  as.  the  real  cause  of 
the  filling  up,  and  by  the  presumption  that, 
in  obedience  to  the  law  as  laid  down  in 
those  sections,  they  would  be  removed,  and 
thus  this  trouble,  which  bears  forcibly  on 
plaintiff's  case,  removed.  Therefore  plain- 
tiff's request  should  have  been  granted. 

"(10)  His  honor  erred  in  refusing  to  read 
and  charge,  upon  plaintiff's  request,  St  at 
Large,  vol.  23,  p.  448  (Acts  1900).  Although 
plaintiff  might  have  failed  to  convince  the 
Jury  by  the  proper  quantum  of  evidence  that 
plaintiff  had  received  injuries  for  which  de- 
fendant was  responsible,  yet  the  effect  of 
this  statutory  law  would  be  in  this  to  entitle 
plaintiff  to  a  verdict  for  nominal  damages 
and  an  order  for  the  removal  of  the  dam." 

In  considering  and  passing  upon  the  ex- 
ceptions, we  will  first  pass  upon  9  and  10. 
We  hold  that  it  was  not  the  duty  of  the  cir- 
cuit Judge  to  pass  upon  these  exceptions,  so 
far  aa  he  refused  to  do  so.  Sections  1273  and 
1274  and  1275  of  the  Revised  Statutes  of 
this  state,  made  in  the  year  1893,  have  been 
declared  unconstitutional  (by  this  court),  and 
therefore  the  circuit  Judge  made  no  mistake 
in  refusing  to  charge  the  same  to  the  Jury. 

So  far  as  the  fifth  exception  is  concerned, 
we  will  pass  upon  that  Too  much  care  can- 
not be  exercised  by  circuit  Judges  in  the  mat- 
ter of  their  charges  to  Juries  in  respect  to 
matters  of  fact  or  testimony.  The  following 
Is  the  text  of  the  charge  of  the  circuit  judge: 
"Fifth.  That  Hammond  had  a  right  under 
the  law  to  clean  up  his  own  bottoms  and 
ditch  the  same  so  as  to  convey  off  the  wa- 
ters for  agricultural  purposes;  that  while  a 
natural  water  course  cannot  be  obstructed  by 
the  landowner  so  as  to  back  water  upon  the 
upper  landowner,  unless  he  has  an  easement 
either  by  grant  or  by  prescriptive  right,  still 
the  law  does  not  give  the  upper  landowner 
the  right  to  dump  his  accumulated  sand, 
which  is  a  part  of  his  freehold,  upon  the 
lower  tenant,  and  thereby  destroy  the  labor 
of  the  lower  tenant  by  using  the  natural 
flow  of  the  water  to  wash  his  accumulated 
sand  into  the  ditches  of  the  lower  landowner; 
that,  if  the  old  channel  would  not  have 
taken  the  sand  down  before  Hammond  cut 
his  ditches,  plaintiff  had  no  right  under  the 
law  to  use  the  new  ditch  cut  by  Hammond 
to  convey  her  accumulated  sand  from  above; 
that  if  the  Jury  find  from  the  testimony  that 
the  old  creek  channel,  in  the  course  of  time, 
had  become  filled  with  sand,  before  defend- 
ant's obstruction,  until  the  natural  fiow  of 
the  stream  had  spread  out  over  the  entire 
bottoms,  and  had  no  certain  channel  In  which 
to  flow,  and  Hammond,  as  a  prudent  and 
thrifty  farmer,  saw  proper  to  improve  his 
own  land  by  cutting  ditches  to  convey  this 
water  off  his  own  land  below,  the  fact  that 


he  stopped  the  ditch  on  his  own  land,  and 
placed  a  dam  there  to  keep  the  water  from 
washing  from  the  original  channel  the  sand 
into  the  new  ditch,  does  not  give  the  plaintiff 
any  right  to  damages.  Gray  v.  McWllUams 
KOal.)  32  Pac.  976]  21  L.  R.  A-  593  [35  Am. 
St.  Rep.  163]."  What  Is  the  requirement  of 
our  present  Constitution— that  of  1895— on 
the  subject  of  judges'  charges  upon  facts? 
Article  5,  S  26,  reads  as  follows:  "Judges 
shall  not  charge  Juries  in  respect  to  matters 
of  fact  but  shall  declare  the  law."  The  lan- 
guage of  Const  1868,  art  4^  8  26,  is:  "Judges 
shall  not  charge  juries  in  respect  to  matters 
of  fact,  but  may  state  the  testimony  and  de- 
clare the  law."  Thus  it  appears  that  the 
inhibition  of  the  present  Constitutiotn  pre- 
cludes Judges  from  stating  the  testimony  in 
their  charges  to  the  Juries.  It  ia  permissible 
for  them,  in  order  to  make  clearer  their 
statement  of  the  law,  to  make  hypothetical 
statements  of  facts.  But  in  the  present 
charge  the  circuit  Judge  has  stated  alleged 
facts  at  issue  between  the  parties,  and  in 
doing  so  failed  to  include  any  reference  to 
the  banks  or  levees  constructed  by  the  de- 
fendant thus  giving  the  defendant  the  benefit 
of  his  charge  upon  the  effect  of  defendant 
placing  a  dam  in  the  ditch  cut  upon  his 
own  land  to  keep  the  water  from  washing 
from  the  original  channel  the  sand  into  the 
new  ditch,  and  then  declaring  that  in  such 
an  event  It  "does  not  give  the  plaintiff  any 
right  to  damages."  This  is  no  hypothetical 
statement  of  facts.  It  is  Hammond's  case 
he  Is  discussing.  We  were  very  much  im- 
pressed with  the  statement  of  counsel  th^t 
it  is  probable  that  apart  from  this  statement 
of  the  circuit  Judge  that  the  jury  would 
have  rendered  a  verdict  in  favor  of  defend- 
ant This  Is^  however,  an  illustration  of 
the  danger  of  ignoring  the  requirements  of 
the  present  Constitution,  for  It  is  fatal  to 
the  verdict  We  are  obliged  to  enforce  this 
provision  of  the  Constitution  upon  ^n  excep- 
tion preferred  by  the  plaintiff.  The  first 
second,  and  third  exceptions  must  be  sus- 
tained. 

So,  too,  exceptions  5,  6,  and  8,  must  be 
sustained,  as  charges  upon  the  facts  were 
made  by  the  circuit  Judge,  as  pointed  out  in 
these  exceptions. 

Exception  4  must  be  sustained.  It  was 
error  in  the  circuit  Judge  to  hold  that  the  de- 
fendant could  fight  off  fiood  water  just  as 
he  could  surface  water  when  it  has  left  the 
natural  channel.  Such  is  not  the  law.  See 
lAWton  V.  South  Bound  R.  R.,  61  S.  C.  548^ 
39  S.  E.  752,  where  the  late  Chief  Justice 
Mclver  pointed  out  the  distinction  between 
surface  water  and  a  natural  water  course, 
and  the  difference  existing  in  the  power  of  a 
riparian  proprietor  in  regard  thereto.  We 
confine  our  decision  to  the  case  here  made. 

Exception  7  .refers  to  the  declaration  of 
law  by  the  circuit  Judge  in  response  to  the 
third  request  of  def Aodant  He  should  have 
included  in  his  charge  the  whole  law  on  this 
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subject,  including  the  effect  of  the  leveefl 
constructed  by  the  defendant  on  his  own 
land  below  that  of  plaintiff.  This  exception 
must  be  sustained. 

We  must  therefore  order  a  new  trial  in  this 
case.  It  is  the  Judgment  of  this  court  that 
the  Judgment  of  the  circuit  court  be  reyersed, 
and  the  action  remanded  to  the  circuit  court 
for  a  new  trial. 


(68  S.  C.  201) 

MOORH   T^   OATAWBA    POWHB   00. 
(Supreme  Court  of  South  Carolina.    March  11, 
1904.) 

INJURY   TO  IZMPLOYfi— PLEADINO-DBFBCTIVB 
APFLIANCBS. 

1.  In  an  action  for  injuries  to  a  servant,  al- 
leged to  have  been  caused  by  defects  in  cer- 
tain machinery  or  appliances,  plaintiff  should 
not  be  required  to  amend  the  complaint  so  as 
to  state  the  particulars  in  which  the  ma- 
chinery was  defective^ 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;  Townsend,  Judge. 

Action  by  John  B.  Moore  against  the  Ca- 
tawba Power  Company.  From  an  order  re- 
quiring the  complaint  to  be  made  more  spe- 
cific, plaintiff  appeals.     Reversed. 

Plaintiff  aUeged: 

"(5)  That  the  injury  to  the  plaintiff  from 
said  blast  and  explosion  was  due  to  the 
gross  negligence  and  carolessness  of  the  de- 
fendant, its  agents  and  sdrvants,  in  furnish- 
ing to  the  plaintiff  defective,  unsafe,  and  un- 
suitable means,  machinery,  and  appliances 
for  said  work,  and  failing  to  inspect  and  keep 
said  machinery  and  appliances  in  safe  and 
suitable  condition  for  its  said  work,  in  that: 
the  said  defendant  furnished  to  and  for  the 
said  work  a  battery  for  the  purpose  of  ex- 
ploding the  blast,  which  battery,  was  imper- 
fect, defective,  unsafe,  and  worn;  and  the 
lead  wire  from  the  battery  to  the  blast  was 
defective  and  imperfectly  insulated,  and  the 
insulation  was  off  said  wire  in  a  number  of 
places,  and  the  wire  was  too  small  to  carry 
the  current  of  electricity  necessary  to  dis- 
charge the  blast,  and  the  same  was  second- 
hand, badly  used,  and  worn;  moreover,  the 
fuse  wires  leading  from  the  lead  wires  to  the 
blast  holes  and  loads  were  defective,  were 
kinked,  and  broken,  and  the  insulation  there- 
of was  imperfect;  and,  by  reason  of  the  fore- 
going facts,  some  of  the  loads  which  were 
placed  in  the  holes  for  the  purpose  of  making 
the  blast  failed  to  explode  when  operated 
for  that  pui-pose,  and  it  became  necessai-y  to 
clean  out  those  holes  which  had  exploded 
and  those  which  had  not  with  a  view  to  car- 
rying on  the  work;  and  while  so  engaged  an 
explosion  of  one  of  the  holes  which  had  failed 
to  explode  at  the  proper  time  occurred,  caus- 
ing the  injuries  above  mentioned  to  the  plain- 
tiff." 

The  defendant  moved  that  the  complaint 

f  L  8m  Master  and  Servant,  toI.  34,  Cent  Dig.  § 


be  made  more  definite  and  certain  In  <tie  fol- 
lowing particulars: 

"(1)  That  the  lines  4  and  5  of  paragraph  5 
thereof,  alleging  that  the  plaintiff  was  fur- 
nished with  'defective,  unsuitable,  and  un- 
safe means,  machinery,  and  appliances,*  be 
so  amended  as  fo  show  what  machinery, 
means,  and  appliances  were  unsafe,  or  un- 
suitable and  defective,  and  the  particulars 
or  respects  wherein  they  were  so. 

"(2)  That  further  down  in  said  paragraph, 
where  the  plaintiff  alleges  that  the  battery 
furnished  him  for  exploding  the  blasts  was 
'defective,  unsafe,  imperfect,  and  worn,'  be 
so  amended  as  to  show  in  what  respect  the 
said  battery  was  imperfect,  unsafe,  and  de- 
fective and  worn. 

"(3)  That  further  down  in  said  paragraph, 
where  the  plaintiff  alleges  that  the  wires 
leading  from  the  battery  to  the  blasts  were 
defective,  and  also  where  he  alleges  that  the 
fuse  wires  were  defective,  the  said  complaint 
be  amended  so  as  to  state  any  defects  to  said 
wires,  and  the  respects  wherein  they  were 
defective;  and  in  case  no  other  defects  are 
claimed  as  to  said  wires  except  those  already 
stated,  then  the  complaint  be  so  amended  as 
to  limit  the  allegations  to  those  already  al- 
leged and  stated. 

"(4)  For  such  other  and  further  relief  as 
may  be  Just." 

The  circuit  court  granted  the  motion  on  the 
second  and  third  grounds,  in  the  following 
words: 

"It  is  therefore  ordered  that  the  defend- 
ant's second  and  third  grounds  of  motion 
herein  be  granted,  and  that  the  plaintiff  be 
required  to  amend  the  fifth  paragraph  of  his 
complaint,  where  he  alleges  that  the  battery 
furnished  to  him  was  'Imperfect,  defective, 
unsafe,  and  worn,*  so  as  to  set  forth  the  re- 
spect wherein  said  battery  was  Imperfect 
defective,  and  so  forth;  that  is,  to  set  out  the 
facts  constituting  such  imperfections  and  de- 
fects. And  also  that  he  amend  his  said  com- 
plaint further  down  in  said  paragraph,  where 
he  alleges  that  the  lead  wire  and  fuse  wires 
were  defective,  and  proceeds  to  set  forth  cer- 
tain defects  In  said  wires,  by  alleging  any 
other  defects  that  he  may  claim  existed  in 
said  wires;  or  If  no  other  defects  in  said 
wires  are  intended  than  those  already  alleg- 
ed, then  the  plaintiff  can  so  amend  tills  por- 
tion of  his  complaint  as  to  show  that  the  de- 
fects he  refers  to  and  Intends  are  those  he 
has  alleged." 

Geo.  W.  Hart  and  D.  W.  Robinson,  for 
appellant     A.  G.  Brice,  for  respondent 

WOODS,  J.  We  do  not  think  this  case 
can  be  distinguished  in  principle  from  Lynch 
V.  Spartan  Mills,  6G  S.  C.  12,  44  S.  E.  93.  The 
views  there  expressed  are  In  accord  with  the 
decisions  of  other  courts.  Monahan  v.  North- 
western Contracting  Co.,  84  Wis.  596,  54  N. 
W.  1025;  Carey  v.  Ry.  Co.,  67  Wis.  608,  81  N. 
W.  163;  Ry.  Co.  v.  Templeton,  87  T&l  42. 
26  S.  W.  1006;   Cox  v.  Providence  Gas  Co., 
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17  R.  L  199,  21  Atl.  844;  Preston  v.  R.  R. 
Co.,  64  Vt  280,  25  Atl.  486.  The  motion  to 
make  tbe  complaint  more  definite  and  certain 
should  have  been  refused. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  he  reversed. 


(68  8.  0.  ]») 

PACDLBT  MPQ.  CO.  t.  GANTT,  Secretary  of 
State. 

(Supreme  Court  of  South  Otrolina.    March  10, 

1904.) 
CJORPORATIONS— INCRBASB  OF  STOCJK— PEES. 
1.  Under  Civ.  Code  1902,  §§  1851,  1888,  pre- 
scribing that  a  corporation  increasing  its  cap- 
ital stoclL  shall  pay  the  fees  required  (m  an  is- 
suance of  a  charter  or  a  renewal  thereof,  the 
same  fees,  based  on  tbe  increase  of  the  stock, 
are  to  be  paid  as  for  an  original  charter. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;   Townsend.  Judge. 

Petition  for  mandamus  by  the  Pacolet 
Manufacturing  Company  against  Jesse  T. 
Gantt,  as  Secretary  of  State.  From  an  or- 
der reusing  the  writ,  the  petitioner  appeals. 
AfQrmed. 

Ralph  K.  Carson,  for  appellant  Asst 
Atty.  Gen '  Townsend,  for  respondent 

JONES,  J.  Tbe  Pacolet  Manufacturing 
Company  applied  for  mandamus  to  compel 
the  Secretary  of  State  to  issue  a  certificate 
of  increase  of  capital  stod:  from  $1,000,000 
to  $2^000^000  upon  the  payment  to  him  of 
$262.50  as  fees,  the  Secretary  of  State  hav- 
ing refused  to  issue  the  certificate  upon  ten- 
der of  said  sum,  demanding  as  fees  the  sum 
of  $552.50.  The  circuit  court  Hon.  D.  A. 
Townsend,  presiding,  sustained  a  demurrer 
to  the  petition  for  insufiaclency,  and  dismissed 
the  same.  This  appeal  therefrom  involves 
the  question  as  to  the  amount  of  fees  authCH*- 
ized  by  statute  in  such  a  case. 

Section  1851  of  the  Qvil  Code  of  1902,  aft- 
er prescribing  the  method  of  procuring  from 
the  Secretary  of  State  a  certificate  of  an  in- 
crease of  capital  stock  of  certain  corpora- 
tions, provides  as  follows:  "The  said  corpora- 
tion so  increasing  its  capital  stock  shall  pay 
to  the  Secretary  of  State  the  fees  required 
by  section  1888,  which  fees  shall  accompany 
the  certificate  of  the  board  of  directors." 
Section  1888  reads  as  follows:  "The  Secre- 
tary of  State  is  hereby  authorized  and  requir- 
ed to  coUect  the  following  fees:  Upon  each 
charter  issued  or  renewed  to  any  corpora- 
tion, payable  when  the  said  charter  is  issued 
or  renewed,  the  sum  of  one  mill  upon  each 
dollar  of  the  capital  stock  authorized  up  to 
and  including  $100,000;  the  sum  of  one-half 
of  a  mill  upon  each  dollar  of  the  capital 
stock  exceeding  $100,000  and  up  to  and  in- 
cluding $1,000,000,  and  the  sum  of  one-fourth 
of  a  mill  upon  each  dollar  of  the  capital 
stock  exceeding  $1,000,000.  •  •  •"  Said 
section  further  provides  tor  a  recording  fee 


of  $2.50.  Construing  the  two  sections  to- 
gether, we  think  it  is  clear  that  the  purpose 
was  to  require  the  same  fees  for  an  Increase 
of  capital  stock  as  upon  the  issuance  or  re- 
new;al  of  a  charter,  said  fees  being  based 
upon  amount  of  the  increase.  The  increase 
being  $1,000,000^  the  fees  demanded  by  the 
Secretary  of  State  were  correct  as  follows: 

On  first  $100,000  of  increase,  1  null. .  $100  00 
On    second    $000,000    of   increase,   % 
mill 450  00 

Total  fee  on  capital  stock $550  00 

Recording  amendment 2  50 

$552  50 
It  is  true,  as  contended  by  appellant  that 
this  construction  would  require  a  corpora- 
tion increasing  its  capital  stock  from  $1,000,- 
000  to  $2,000,000  to  pay  more  in  fees  than 
would  be  required  of  a  corporation  originally 
chartered  for  $3,000,000;  but  this  is  not  un- 
reasonable, as  there  is  a  difference  between 
issuing  an  original  charter  alone  and  issu- 
ing a  charter  and  thereafter  amending  or  en- 
larging the  same.  On  the  other  hand,  the 
construction  contended  for  by  appellant 
would  require  a  smaller  corporation  increas- 
ing from  $100,000  to  $1,000,000  capital  stock 
to  pay  nearly  twice  as  much  as  a  larger 
corporation  increasing  from  $1,000,000  to  $2,- 
000.000  capital  stock,  thus  discriminating  in 
favor  of  the  larger  corporation  against  the 
smaller  for  substantially  the  same  service  or 
benefit  conferred.  EJquallty  is  preserved  by 
applying  the  schedule  of  fees  to  the  "in- 
crease" of  capital  stock.  Just  as  if  the  amount 
of  such  "increase"  constituted  the  whole  capi- 
tal stock.  Snch  construction,  we  think,  the 
terms  of  the  statute  require.  The  proper 
amount  of  fees  not  having  been  tendered,  the 
Secretary  of  State  was  not  in  duty  required 
to  Issue  the  certificate  applied  for,  and  the  de- 
murrer to  the  petition  was  properly  sustained. 
The  Judgment  of  the  circuit  court  is  af- 
firmed. 

(68  8.  C.  196) 
SPOOL  COTTON  00.  v.  KING  ft  TILLER. 

(Supreme  Oourt  of  South  Carolina.  March  9, 
1904.) 
'  PARTNERSHIP— EVIDENCE. 
1.  Where  an  action  is  brought  for  the  bal- 
ance for  goods  fold  to  defendants  alleged  to  be 
members  of  a  firm,  and  the  answer  admits 
that  defendants  are  partners  in  a  limited  sense, 
and  defendants*  attorney  admits  that  he  did 
not  intend  to  plead  that  defendants  were  lim- 
ited partners  in  a  technical  sense,  the  allega- 
tion of  partnership  is  admitted;  and,  there  be- 
ing evidence  that  certain  goods  were  bought 
by  the  firm,  and  a  part  returned  to  the  seller,  it 
is  sufficient  to  show  a  partnership  in  the  line 
of  business  alleged  by  the  complaint. 

Appeal  from  (Common  Pleas  Circuit  Court 
of  Richland  County;  Klugh,  Judge. 

Action  by  the  Spool  Cotton  Company 
against  King  &  Tiller.  From  a  Judgment  re- 
versing a  judgment  of  a  magistrate,  defend- 
ants  appeal.    Affirmed. 
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D.  W.  Roblnsan,  for  appellanta,  Barron 
ft  Bay,  for  respondent 

JONES,  J.  ThlB  action  was  brought  In  a 
magistrate's  court  for  a  balance  alleged  to 
be  due  plaintiff  by  defendants  upon  an  ac- 
count for  goods-Hspool  cotton— sold  and  de- 
livered to  defendants.  The  magistrate  gave 
Judgment  in  favor  of  defendants  upon  the 
ground  that  he  found  no  testimony  whatever 
as  to  partnership  of  the  defendants,  as  al- 
leged in  the  complaint  This  Judgment  was 
reversed  by  the  circuit  court,  and  the  case  re- 
manded for  a  new  trial.  Thereupon  the  de- 
fendants appeal  to  this  court. 

The  main  question  la  whether  the  answer 
of  the  defendants  is  an  admission  of  the  al- 
legation of  the  complaint  as  to  the  partner- 
ship. The  second  paragraph  of  the  com- 
plaint alleges  "that  J.  B.  King  and  W.  H.  mi- 
ler  at  the  times  hereinafter  mentioned  were 
copartners,  trading  as  King  &  Tiller."  The 
answer  of  W.  H.  Tiller  was  as  follows:  "(2) 
Denies  each  and  all  of  the  allegations  con- 
tained in  paragraphs  2,  8  and  4  of  the  com- 
plaint except  to  admit  that  J.  B.  King  and 
W.  H.  Tiller  were  partners  in  a  special  and 
limited  sense,  and  limited  line  of  business, 
in  April,  1901.  This  defendant  denies  any  In- 
debtedness to  the  plaintiff." 

On  tbe  trial  before  the  magistrate,  the 
attorney  for  defendants  stated  that  he  did  not 
mean  to  allege  that  defendants  were  part- 
ners in  the  limited  sense  alluded  to  in  the 
statutes  (Code  1002,  S  1680  et  seq.),  but  that 
they  were  partners  in  a  limited  sense,  as 
contemplated  by  the  common  law.  Belying 
upon  the  admission  in  the  answer  and  the 
statement  of  counsel  for  defendant,  the  coun- 
sel for  plaintiff  offered  no  further  evidence  of 
the  second  allegation  of  the  complaint  as  to 
the  partnership.  The  record  before  us  does 
not  show  what  testimony  was  offered  in 
support  of  the  other  allegations  of  the  com- 
plaint hut  the  magistrate's  report  states  that 
counsel  for  plaintiff  Introduced  evidence 
which  consisted  entirely  of  depositions,  and 
that  defendants  Introduced  no  evidence,  and 
that  he  (the  magistrate),  holding  that  there 
was  an  utter  lack  of  proof  as  to  tbe  alle- 
gations of  partnership,  gave  Judgment  against 
the  plaintiff  on  this  ground,  without  trying 
the  case  on  its  merits.  We  agree  with  the 
circuit  court  in  construing  the  answer  as 
admitting  the  fact  of  partnership.  It  is  true, 
the  admission  is  qualified  by  the  statement 
that  the  partnership  was  in  a  limited  line 
of  business,  but  that  is  nothing  more  than 
could  be  said  of  any  ordinary  partnership. 
In  22  Ency.  Law,  60,  it  is  stated:  "A  general 
partnership  may  be  defined  as  one  where 
the  business  includes  all  transactions  of  a 
particular  class,  as  where  several  persons 
agree  to  carry  on  as  partners  the  business  of 
bankers,  grocers,  etc.  Practically  all  part- 
nerships are  limited  to  some  extent  but  they 
are  nevertheless  general  partnerships.  To 
constitute    a   general    xx^rtnershlp,    nothing 


more  is  necessary  tlian  that  the  parties  agree 
to  carry  on  or  conduct  a  specified  business, 
and  to  share  In  its  profits  and  losses.  Hie 
business  may  be  of  a  general  nature,  or  it 
may  relate  and  be  confined  to  certain  desig- 
nated transactions.  In  either  case  the  part- 
nership Is  general."  Whether  the  partner- 
ship admitted  to  exist  was  such  as  would 
embrace  the  buying  of  spool  ootton  within 
its  limitations  was  a  matt»  of  evidence, 
but  when  the  plaintiff,  as  we  must  assume, 
offered  evidence  of  tbe  other  allegations  of 
the  complaint  viz.,  that  on  the  27th  day  of 
April  the  plaintiff  sold  and  delivered  to  said 
defendants,  at  their  request  spool  cotton  to 
the  value  of  $102.30,  and  that  on  the  12th 
day  of  July,  1901,  the  defendants  returned 
to  the  plaintiff  a  p<Mrtlon  of  these  goods,  to 
the  value  of  $34.27,  that  afforded  some  evi- 
dence that  the  goods  ordered  and  received  in 
the  name  of  the  partnership  was  within  the 
scope  of  the  t>artnershlp  business. 

We  do  not  think  the  circuit  court  commit- 
ted any  error  In  remanding  the  ease  to  the 
magistrate  for  a  new  trial.  This  renders  it 
imnecessary  to  consider  the  other  exceptions. 

The  Judgment  of  the  drcolt  court  is  af- 
firmed. 


(68  S.  C. 
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(Supreme  0>urt  of  South  Carolina.  March  11, 
1904.) 

RBS  JUDICATA— ACnON  ON  OFFICIAL  BOND. 

1.  Where  the  sureties  on  an  official  bond  have 
been  sued  for  a  specific  breach  thereof,  and  a 
judgment  is  entered  therefor,  but  not  for  tbe 
penalty  of  tbe  bond,  and  the  judgment  is  paid, 
the  state  cannot  thereafter  sue  the  same  sure- 
ties for  breaches  not  alleged  when  the  first 
suit  was  brought 

Woods,  J.,  dissenting. 

Appeal  from  Ck>mmon  Pleas  Glrcnlt  Court 
of  Barnwell  County;  J.  B).  McDonald,  Special 
Judge. 

Action  by  the  state  against  P.  W.  Sandifer 
and  others.  From  a  Judgment  of  dismissal, 
the  state  appeals.    Affirmed. 

Upon  the  defenses  of  estoppel  and  stat- 
ute of  limitations,  the  circuit  Judge  said: 

"As  I  understand  It,  gentlemen,  this  for- 
mer action  that  resulted  in  the  Judgment 
here  was  In  the  name  of  the  state  against 
the  identical  and  same  parties,  with  the  ex- 
ception of  Mrs.  Mayfield.  I  may  state,  be- 
fore rendering  the  decision,  that  the  counsel 
for  defendants,  who  did  not  Interpose  this 
plea  of  limitation  and  plea  of  estoppel  by 
former  Judgment,  asked  leave  to  amend  their 
answers,  and,  believing  it  would  be  the  fur- 
therance of  Justice  that  the  amendments  be 
made^  I  will  allow  the  amendments,  and  will 
sign  an  order  to  that  effect  later.  Tbe  action 
here  is  brought  by  the  state  of  South  Caro- 
lina against  certain  sureties*  who  are  bonds- 
men of  Allen  F.  Free,  late  treasurer  of  Bam- 
well  county.  In  the  complaint  it  is  alleged 
that  he  gave  three  separate  bondfl»  ooyering 
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tbe  three  terms  of  his  office  as  treasurer,  the 
dates  of  the  bonds  being  set  forth  in  the  com- 
plaint, and  various  breaches  of  the  respective 
bonds  are  alleged  during  the  three  terms  set 
forth  in  the  complaint  The  answer  of  the 
defendants  set  up  several  defenses,  the  prin- 
cipal defense  being,  however,  the  plea  of  the 
statute  of  limitation  to  all  of  the  breaches  of 
the  bonds,  except  as  to  the  last  one;  and, 
also,  the  plaintiff  is  estopped  by  Judgment 
rendered  in  a  former  action  between  the 
same  parties,  with  the  exception  of  Mrs. 
Majfleld,  who  is  made  party  in  the  present 
action,  who  is  an  heir  at  law  of  one  of  the 
deceased  sureties,  who  was  a  defendant  in 
the  former  suit 

"First  as  to  the  statute  of  limitation,  it 
seems  to  me  that,  under  the  doctrine  of  nul- 
lum tempus  occurrit  regi,  the  statute  of  lim- 
itations cannot  be  pleaded  against  the  state, 
except  in  an  action  brought  for  the  recovery 
of  the  land,  and  in  that  kind  of  action  there 
is  a  special  provision  of  the  Code.  The  gen- 
eral doctrine  of  the  common  law  is  that  no 
statute  of  limitation  can  be  pleaded  against 
the  state.    I  overrule  the  plea  of  limitation. 

**A6  to  estoppel  of  former  Judgment  I  am 
not  so  sure,  and  have  some  doubt  but  believe 
that  plea  should  be  sustained.  The  liability 
was  a  continuing  one,  and  the  sureties  who 
were  sued  in  this  case  and  who  were  sued 
in  the  former  action  were  liable  for  all 
breaches  for  all  of  the  bonds  at  the  time  he 
went  out  of  office.  I  think  all  of  these  mat- 
ters are  included  in  the  other  case,  and  I 
think  they  are  good  as  to  the  plea  of  estoppel, 
and  should  be  allowed,  and  sustain  the  mo- 
tion. I  think  it  is  proper  to  dismiss  the 
complaint" 

The  court  thereupon  made  the  following 
order:  "The  defense  of  the  bar  of  the  stat- 
ute of  limitation  and  estoppel  by  Judgment  in 
a  former  action  came  up  as  preliminary  is- 
sues in  this  case.  After  hearing  argument 
I  am  of  the  opinion  that  the  statute  does 
not  apply,  the  state  being  protected  by  the 
doctrine  of  nullum  tempus  occurrit  regi. 
This  plea  is  therefore  overruled.  As  to  the 
plea  of  estoppel,  I  think  it  should  be  allowed, 
and  is  a  bar  to  the  action.  This  without  prej- 
udice to  any  rights  under  the  former  Judg- 
ment It  is  therefore  ordered  that  the  com- 
plaint be,  and  hereby  is,  dismissed." 

From  the  Judgment  entered  thereon  the 
plaintiff  appeals  on  the  following  exceptions: 
"(1)  That  his  honor  the  presiding  Judge  erred 
in  holding  and  concluding  that  the  matters 
here  complained  of^-breaches  occurring  un- 
der the  official  bonds  of  the  county  treasurer, 
given  on  January  20,  1891,  January  3,  1893, 
and  March  13,  1895— were  included  In  the 
former  action  brought  to  recover  for  breaches 
occurring  imder  other  official  bonds  of  the 
same  officer,  subsequently  given  on  February 
26,  1887,  and  February  8,  1890,  and  that  the 
plaintiff  is  estopped  by  the  recovery  of  the 
Judgment  in  the  former  action  from  main- 
taining this  action.    (2)  That  his  honor  the 


presiding  Judge  erred  in  not  holding  and  con- 
cluding that  the  causes  of  action  in  this  ac- 
tion were  different  from  the  causes  of  action 
in  the  former  action  of  The  State  v.  B.  M. 
Kennerly  et  al.,  and  in  not  concluding  that 
the  plaintiff's  right  to  maintain  this  action  is 
unaffected  by  said  former  action  on  different 
causes  of  action." 

Asst  Atty.  Oen.  Townsend,  for  the  State. 
J.  O.  Patterson,  Izlar  Bros.,  and  Jno.  R.  Bel- 
linger, for  respondents. 

POPE,  O.  J.  This  action  was  commenced 
In  the  court  of  common  pleas  for  Barnwell 
county.  In  this  state,  on  the  4th  day  of  Sep- 
tember, 1901,  and  came  on  for  trial  at  an 
extra  term  of  said  court  before  Hon.  J.  B. 
McDonald,  as  special  Judge,  on  the  5th  May, 
1903.  The  complaint  set  out  three  causes  t)f 
action,  each  cause  of  action  being  bottomed 
upon  breaches  of  the  bonds  of  Allen  F.  Free, 
deceased,  as  county  treasurer  of  Barnwell 
county,  with  these  defendants  as  sureties 
thereto.  The  first  bond  was  dated  20th  Jan- 
uary, 1891,  the  second  bond  was  dated  the  8d 
day  of  January,  1893,  and  the  third  bond 

was  dated day  of  January,  1895;  and 

each  of  said  bonds  was  in  the  penal  sum  of 
$20,000,  and  conditioned  that  if  the  said  Al- 
len F.  Free,  as  county  treasurer  of  Barnwell 
county,  should  ever  and  truly  perform  the 
duties  of  said  office,  as  thereafter  required  by 
law,  during  the  whole  period  he  might  con- 
tinue in  office,  then  the  above  obligation 
should  be  void  and  of  no  effect  or  else  should 
remain  in  full  force  and  virtue.  The  term 
of  office  of  said  Allen  F.  Free  ran  from 
January,  1891,  to  January,  1897.  At  the  an- 
nual settlements  made  by  the  CJomptroller 
General  of  this  state  with  the  said  Allen  F. 
Free,  as  said  county  treasurer,  the  sum  of 
$66.91  was  allowed  the  said  Allen  F.  Free  as 
a  credit  on  his  account,  because  the  said  sum 
of  $66.91  escaped  detection  and  correction  by 
the  Ck)mptroller  General,  and  which  said  sum 
has  never  been  i)aid  out  nor  accounted  for  by 
said  Allen  F.  Free,  said  county  treasurer. 
This  sum  of  $66.91  is  the  basis  of  the  first 
action.  Further,  at  the  annual  settlements 
made  by  the  Comptroller  General  with  the 
said  Allen  F.  Free,  as  said  county  treasurer, 
the  Ck>mptroller  General  in  his  annual  settle- 
ments with  said  Allen  F.  Free,  as  said  treas- 
urer, in  the  years  1893  and  1894,  allowed  the 
said  county  treasurer  credit,  through  the 
failure  of  the  Comptroller  General  to  detect 
and  correct  errors,  in  sums  aggregating  $929.- 
85,  which  is  the  basis  of  the  second  cause  of 
action.  And,  further,  because  on  the  annual 
settlements  of  said  county  treasurer  and 
the  Comptroller  General  on  the  28th  June, 

1895,  and  on  the  day  of  ,  1896, 

errors  amounting  in  the  aggregate  to  $1,347.- 
17  were  allowed,  because  the  Comptroller 
General  failed  to  detect  and  correct  the  same. 
This  is  the  basis  for  the  third  cause  of  ac- 
tion.   Demand  is  for  judgment  for  $60,000, 
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the  penalties  In  tbe  aggregate  for  the  tliree 
bonds  against  these  defendants. 

The  answers  of  the  defendants  set  up  the 
plea  of  the  statute  of  limitations,  and  also 
that  another  action  by  the  plaintiff  was  here- 
tofore brought  In  the  court  of  common  pleas 
for  Barnwell  county  against  these  defend- 
ants, as  sureties  on  the  three  bonds  set  up 
In  the  complaint;  each  bond  being  In  the  pen- 
alty of  $20,000,  and  was  prosecuted  to  final 
judgment  In  favor  of  the  plaintiff  herein 
against  these  defendants. 

At  the  hearing,  It  haying  been  agreed  that 
the  matter  of  estoppel  by  reason  of  the  for- 
mer action  and  judgment  between  tbe  plain- 
tiff and  these  defendants  should  be  first  de- 
termined, the  first  judgment  was  produced  in 
court,  showing  that  the  plaintiff  had  recover- 
ed a  judgment  against  these  defendants  for 
the  three  bonds  sued  on  In  the  present  ac- 
tion, because  of  breaches  of  said  bonds,  hi 
the  sum  of  $8,140.64,  which  sum  had  been 
actually  paid  to  the  plaintiff.  It  should  be 
stated,  also,  that  Mrs.  Lida  K.  Mayfleld  was 
a  privy  of  her  mother,  Mrs.  E.  M.  Kennedy, 
a  widow,  who  departed  this  life  after  the 
foregoing  judgment— she  being  her  only  child 
and  Inherited  her  whole  estate,  amounting 
to  $20,000,  without  administration. 

His  honor  J.  E.  McDonald  sustained  the 
plea  of  estoppel,  and  by  his  decree  ordered 
the  complaint  dismissed,  but  refused  to  sus- 
tain the  statute  of  limitations.  Let  this  de- 
cree of  Special  Judge  McDonald  be  reported, 
and  also  the  exceptions.  The  plaintiff  ap- 
peals from  this  decree  on  the  question  of  es- 
toppel, though  he  presents  his  objections  In 
two  form& 

We  do  not  think  there  can  be  any  ques- 
tion as  to  the  soundness  of  the  decree  of 
the  circuit  judge.  While  we  admit  that  un- 
der the  decisions  of  State  v.  Moses»  18  S. 
C,  at  page  373,  It  was  the  duty  of  the  plain- 
tiff, in  its  first  action  against  these  sure- 
ties of  Allen  P.  Free,  as  county  treasurer  of 
Barnwell  county,  because  of  breaches  of  his 
official  bonds,  to  have  entered  up  judgment 
against  these  sureties,  as  defendants.  In  the 
penalty  of  the  last  bond,  yet  the  state,  as 
plaintiff,  entered  its  judgment  for  the  actual 
breaches  of  the  bond,  to  wit,  the  sum  of  $8,- 
140.64,  and  this  court  has  repeatedly  held 
that  such  payments,  unappealed  from,  were 
the  law  between  those  parties  and  their 
privies.  The  plaintiff,  the  state  of  South 
Carolina,  has  actually  collected  every  dollar 
due  to  It  under  that  judgment  Now,  Is  the 
state  estopped  from  any  action  on  those 
bonds  because  of  breaches  thereof?  As  we 
have  before  remarked,  we  think  and  hold 
that  the  state,  as  plaintiff,  la  estopped.  Lord 
Coke  said:  "Touching  estoppels,  which  are 
a  curious  and  excellent  sort  of  learning,  it  Is 
to  be  observed  that  there  be  three  kinds  of 
estoppel,  viz.,  by  matter  of  record,  by  matter 
of  writing,  and  by  matter  in  pais."  The 
ground  of  holding  a  matter  of  record  to  act 
as  an  estoppel  Is  that  a  record  Imports  such 


absolute  verity  that  no  person  against  whom 
It  is  producible  shall  be  permitted  to  Impeach 
it  Page  804  of  Smith's  Leading  Gases  makes 
this  statement;  quoting  Lord  Tenterden: 
'The  authorities  are  clear  that  a  party  can- 
not be  received  to  aver  as  error  in  fact  a 
matter  contrary  to  the  record.  In  Just  260; 
Lord  Coke  says:  The  rolls,  the  records,  or 
memorials  of  the  judges  of  the  courts  of  rec- 
ord Import  hi  them  such  uncontrollable  credit 
and  verity  as  they  admit  of  no  averment, 
plea,  or  proof  to  the  contrary.  •  •  ••  "  It 
should  be  recalled,  in  passing,  that  this  very 
Lord  Coke,  in  defining  estopp^,  quaintly 
said:  "An  estoppel  is  where  a  man  is  con- 
cluded by  his  own  act  or  acceptance  to  say 
the  truth.'*  Very  much  of  the  learning  on 
the  subject  of  estoppel  will  be  found  by  those 
anxious  to  look  fully  Into  It  hj  consulting 
pages  798  et  seq.  of  Smith's  Leading  Cases. 
Our  own  case  of  Spoon  v.  Smith,  86  S.  C.  688, 
15  S.  B.  800,  refers  to  the  conclusiveness  of 
a  judgment  against  the  parties  thereto.  All 
these  rules  are  based  upon  considerations 
which  appeal  to  all  men  Interested  In  uphold- 
ing the  law  and  right  Grant  that  sureties 
are  liable  to  respond  for  losses  occasioned 
by  the  breaches  of  bonds  which  they  have 
signed,  yet  when  the  obligee  of  a  bond  has 
instituted  an  action  to  collect  for  its  breach- 
es. It  is  his  duty  to  bring  f(»ward  In  that  ac- 
tion all  the  breaches  for  which  he  wishes 
judgment  It  will  not  do  to  allow  him  to 
sue  and  get  judgment  against  the  sureties 
this  year,  collect  the  judgment  then  the  next 
year,  or  the  next,  or  the  next,  to  sue  the  same 
parties  because  he  overlooked  some  breaches. 
There  should  be  an  end  of  litigation.  This 
plaintiff  has  sued  and  obtained  Judgment 
against  these  very  sureties;  they  have  paid 
such  judgment;  now  the  plaintiff  seeks  to 
sue  again  fojr  breaches  of  these  very  bonds. 

Again,  it  is  suggested  that  possibly  only 
the  last  two  bonds  were  sued.  Any  funds 
in  the  hands  of  Allen  F.  Free  under  the  first 
bond  were  lawfully  In  his  hands  under  the 
second  bond,  and  were  therefore  Included  in 
the  first  suit 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affhrmed. 

WOODS,  J.  (dissenting).  I  am  unable  to 
concur  in  the  opinion  of  the  Chief  Justice. 
This  is  an  action  by  the  state  on  three  offi- 
cial bonds  of  A.  F.  Free,  .as  treasiurer  of 
Barnwell  county.  The  defenses  before  this 
court  are  estoppel  by  former  judgment  and 
the  statute  of  limitations.  A  judgment  was 
heretofore  obtained  against  the  san^e  par- 
ties, except  Peacock,  on  two  other  official 
bonds  of  Free,  both  given  after  the  bonds 
involved  in  this  suit  The  plea  of  estoppel  is 
based  on  this  judgment  It  is  not  claimed 
that  the  defaults  here  alleged  were  actually 
set  up  in  the  suit  from  which  the  former 
judgment  resulted,  but  only  that  they  might 
have  been  set  up.  In  the  former  suit  the 
judgment  was  not  entered  for  the  penalty  of 
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tbe  bondq,  but  for  tlie  actual  supposed  de- 
fault under  them.  It  Is  true  In  that  suit  on 
tbe  last  two  bonds,  Judgment  might  haye 
been  entered  for  the  entire  penalty,  under 
which  all  claimants  might  haye  proyen  their 
demands,  and  it  is  also  true  that  the  sure- 
ties on  those  bonds  were  liable  for  contin- 
uing defaults  standing  against  the  treasurer 
when  they  were  given.  But  sureties  on  the 
bonds  in  force  when  the  default  first  oc- 
curred are  also  liable.  State  y.  Moses,  18 
S.  O.  372.  We  know  of  no  rule  of  law  which 
requires  the  state  to  sue  all  the  bonds  in 
one  action.  -  Even  if  Judgment  had  been  en- 
tered for  the  entire  penalty  on  the  last  two 
bonds  in  the  former  suit,  the  state  could  still 
have  sued  the  first  three  bonds,  for  they  were 
not  annulled  by  the  giving  of  the  last  two 
bonds,  nor  merged  in  any  Judgment  recov- 
ered on  them. 

The  vice  in  the  argument  of  the  respond- 
ent is  in  assuming  that  the  state  could  not 
elect  to  collect  actual  defaults  occurring  un- 
der the  first  three  bonds  by  suit  on  those 
three  bonds^  even  after  Judgment  on  the  last 
two.  If  an  official  bond  is  not  nullified  or 
merged  in  a  subsequent  one,  then  it  is  not 
for  the  sureties  to  say  that  the  state  as  an 
injured  party  may  not  sue  the  first  bonds 
for  a  default  occurring  under  it  because  the 
state  has  either  from  choice  or  mistake  not 
proved  its  claim  in  a  suit  on  the  last,  when 
it  might  have  done  so.  If  the  sureties  were 
the  same  on  all  the  bonds,  we  do  not  see 
how  that  could  be  any  reason  for  denying 
to  the  state  the  right  to  enter  Judgment  for 
the  penalties  of  all  the  bonds  in  one  action 
or  several;  but  in  this  case  the  sureties  are 
not  all  the  same,  and  cases  may  arise  where 
It  would  be  of  the  utmost  practical  impor- 
tance to  enter  a  separate  Judgment  for  the 
penalty  of  each  bond  in  a  separate  action.  I 
can  discover  no  principle  upon  which  the 
right  to  do  so  can  be  denied.  The  period 
of  limitation  of  an  official  bond  is  20  years, 
and  this  action  is  therefore  not  barred  by 
the  statute. 

I  think  the  Judgment  of  the  circuit  court 
should  be  reversed. 


(68  8.  C.  1M) 

RICE  y.  BA&fBERQ. 

(Supreme  Obort  of  South  Carolina.    March  8^ 

1904.) 

WIDOW— ELECTION— DECEDENT'S     LAND-SALB 
— DIRECTINO  VERDICT— LOST  PAPERS. 

1.  Where,  under  a  will,  a  wife  was  a  dev- 
isee of  a  life  estate  in  certain  property  and  a 
devisee  of  the  rest  of  her  husband's  lands  in 
fee  simple,  and  she  elected  not  to  take  under 
the  devise,  bat  to  claim  homestead  and  dower, 
and  these  were  set  off  to  her  by  a  decree,  the 
balance  of  the  land  was  free  from  her  claim  of 
dower  and  homestead. 

2.  Where  a  husband  devised  certain  property 
to  his  wife  for  life,  with  remainder  to  his  chil- 
dren, and  the  wife  renounced  under  tbe  will, 
and  homestead  and  dower  were  set  apart  to  her, 
and  thereafter  the  property  was  sold  to  pay 
debts  on  the  petition  of  the  wife  as  execntriz* 

46  8.B.-64 


in  which  proceedings  the  children  were  not 
made  parties,  the  wife  had  no  Interest  in  the 
property  so  sold,  and  when  thereafter  one  of 
the  children  died,  and  the  mother  inherited  <»e- 
half  of  his  interest  in  the  land  and  died,  such 
interest  of  the  surviving  child  was  not  affected 
by  the  sale  to  pay  debts. 

3.  A  half-brother  cannot  Inherit  while  his 
mother  and  a  sister  of  the  whole  blood  are  alive. 

4.  Where  property  of  a  decedent  was  sold  un- 
der a  decree  of  court  to  pay  debts,  a  claim 
that  the  sale  was  made  under  a  power  of  the 
will  is  without  foundation. 

5.  Where  there  are  no  issues  of  fact,  the 
Judge  should  direct  the  verdict. 

8.  Where  a  paper  is  alleged  to  be  lost  from  a 
record,  statements  of  an  attorney,  who  does  not 
recollect  having  seen  it,  that  if  he  had  not  seeu 
it  he  would  not  have  given  certain  advice  which 
he  is  said  to  have  given,  is  not  sufficient  proof 
of  the  existence  of  such  paper. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;    Gary,  Judge. 

Action  by  Eugenia  M.  Rice  against  F.  M. 
Bamberg.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Jno.  R.  Bellinger,  for  appellant  H.  F.  & 
B.  T.  Rice^  for  respondent 

POPID,  C.  J.  John  M.  Whetstone  departed 
this  life  in  the  year  1870,  leaving  a  wife, 
Mrs.  Susan  H.  Whetstone,  and  her  two  chil- 
dren, Eugenia  H.  Whetstone  (now  Mrs.  Rice) 
and  Adam  Whetstone,  as  well  as  John  Whet- 
stone, the  only  child  of  a  predeceased  wife, 
as  his  only  heirs  at  law  and  next  of  kin. 
He  left  a  will  of  full  force  at  his  death.  Mrs. 
Susan  H.  Whetstone  alone  qualified  as  the 
executrix  thereof.  By  the  terms  of  this  will 
It  was  provided  that  the  executors  should  sell 
his  steam  sawmill  for  cash  and  pay  his  debts, 
but  if  it  should  turn  out  tliat  the  proceeds 
of  the  sale  of  such  steam  sawmill  were  in- 
sufficient to  pay  his  debts,  he  gave  the  ex- 
ecutors power  to  sell  as  much  of  his  real 
estate  from  the  western  portion  of  his  planta- 
tion, known  as  '*Ohina  Grove,"  as  will  satisfy 
said  debts.  By  the  second  clause  of  his  will 
he  gave  and  devised  to  his  widow,  Susan 
H.  Whetstone,  for  and  during  her  natural 
life,  all  his  China  Grove  plantation,  whereon 
was  the  dwelling  house.  After  her  death  he 
devised  all  of  his  China  Grove  plantation  to 
his  children  begotten  of  the  said  Susan  H. 
Whetstone,  but  should  such  children  die 
without  lawful  issue,  the  same,  after  one- 
fourth  part  of  the  value  of  said  lands  had 
been  paid  to  testator's  sister-in-law.  Miss 
Elizabeth  Arnold,  should  vest  in  his  son  John 
Whetstone,  and  his  heirs,  forever.  By  the 
fourth  clause  of  his  will  he  devised  all  the 
balance  of  his  lands  to  his  widow,  Susan  H. 
Whetstone,  and  her  heirs,  forever. 

Unfortunately  tor  the  plans  developed  in 
his  will  by  the  testator,  his  debts  were  far 
greater  than  could  be  paid  off  by  the  sale  of 
his  steam  engine  and  mill,  even  when  aided 
by  the  sale  of  the  western  portion  of  his 
plantation,  known  as  "China  Grove."  Hence 
his  widow  and  executrix  Mrs.  S.  H.  Whet- 
stone, filed  her  complaint  in  the  court  of  com- 
mon pleas  for  Barnwell  county,  in  this  state. 


LOlO 


46  SOUTHEASTERN  BBPOBTBB. 


(S.G. 


praying  that  suits  against  her  as  such  ex- 
ecutrix by  Individual  creditors  might  be  en- 
Joined,  and  all  such  creditors  be  required  to 
establish  their  claims  under  her  action;  that 
she  might  be  allowed  to  account  for  her  act- 
ings and  doings  as  said  executrix;  that  the 
lands  of  her  testator  might  be  sold  to  pay 
debts  after  claim  for  dower  and  homestead 
had  been  adjusted  and  proyided  for.  She 
stated  that  her  testator  was  seised  of  1,100 
acres  of  land.  She  named  as  parties  defend- 
ant to  her  said  action  testator's  three  chil- 
dren, including  the  two  she  had  borne  him, 
and  one  or  more  of  his  creditors.  The  serv- 
ice of  the  summons  and  complaint  was  ac- 
cepted by  the  creditors,  also  by  John  Whet- 
stone, who  was  an  adult,  and  Mrs.  Susan  H. 
Whetstone  accepted  service  for  her  minor 
children,  Eugenia  and  Adam.  The  Judgment 
was  by  consent,  allowing  the  widow,  Susan 
H.  Whetstone,  to  have  set  apart  to  her,  as 
her  dower  and  homestead,  200  acres  of  land, 
with  the  dwelling  house,  and  requiring  the 
balance  of  the  land,  about  900  acres^  after 
being  divided  into  100-acre  lots  or  parcels, 
to  be  sold  by  the  sheriff,  and  the  proceeds, 
after  the  payment  of  costs  and  counsel  fee, 
to  be  applied  to  the  payment  of  debts.  The 
son  Adam  died  in  the  year  1896^  unmarried 
and  childless.  Then  the  mother,  Mrs.  Susan 
H.  Whetstone,  died  In  1898.  In  the  year 
1899,  the  plaintiff,  Eugenia,  who  had  inter- 
married with  one  Thomas  S.  Rice,  brought 
her  action  against  F.  M.  Bamberg,  as  de- 
fendant, to  recover  some  182  acres  of  land, 
on  the  ground  that  she  was  not  a  party  to 
the  suit  of  her  mother.  Just  above  described, 
and  as  a  devisee  under  her  father's  will  she 
was  entitled  to  the  same;  the  life  tenant,  her 
mother,  being  dead,  and  her  brother,  Adam, 
having  died  before  her  mother,  unmarried 
and  without  issue.  The  defendant  admitted 
that  he  was  in  possession  of  the  land,  but 
invoked  the  protection  of  the  statute  of  lim- 
itations, and  also  that  there  must  be  some 
mistake  in  the  Judgment  roll  of  the  action 
of  Susan  H.  Whetstone,  executrix,  as  plain- 
tiff, against  John  Whetstone  et  al.,  as  defend- 
ants, of  August,  1872,  as  to  the  service  upon 
the  infants,  Eugenia  and  Adam  Whetstone, 
of  the  summons  and  complaint  therein;  also, 
that  the  power  of  sale  in  the  will  conferred 
upon  Susan  H.  Whetstone  should  be  consid- 
ered as  exercised  when  she  obtained  the  sale 
thereof  through  the  court  of  common  pleas. 
There  was  a  trial  of  these  issues  before  Judge 
Gage  and  a  Jury,  which  resulted  in  a  verdict 
for  the  defendant;  but  the  Supreme  Court 
of  this  state  ordered  a  new  trial  on  account 
of  the  mistake  of  the  circuit  Judge  In  order- 
ing the  Jury  to  pass  upon  the  documentary 
evidence  without  first  passing  upon  and  con- 
struing said  documents  himself.  See  Bice  y. 
Bamberg,  59  S.  G.  498,  38  S.  B.  209.  The 
action  came  on  for  trial  before  Judge  Ernest 
Gary  and  a  Jury  at  the  spring  term  of  1903. 
Wlien  the  plaintiff  closed  her  testimony,  a 
motion  was  made  for  nonsuit,  which  was  re* 


fused.  At  the  conclusion  of  the  testimony 
the  presiding  Judge  directed  the  Jury  to  re- 
turn the  following  verdict:  "We  find  for  the 
plaintiff  the  land  in  dispute"— which  was 
done.  After  entry  of  Judgment,  the  defend- 
ant appealed  upon  the  following  grounds: 

**{!}  Because  his  honor  erred  In  refusing 
the  nonsuit,  and  In  directing  a  verdict  for 
plaintiff,  as  under  the  will  of  John  M.  Whet- 
stone, at  the  death  of  Adam,  John  C.  Whet- 
stone became  a  tenant  in  common  with  plain- 
tiff, and  she  codld  not  recover  as  sole  plaintiff, 
the  interest  of  John  O.  In  Adam*8  Interest 
having  passed  under  the  sale.  (2)  Because, 
under  the  will  of  John  M.  Whetstone,  Adam 
took  a  vested  interest  In  fee  simple  at  the 
death  of  testator;  and,  dying  without  Issue, 
at  his  death  his  Interest  went  to  his  mother 
and  the  plaintiff  In  common,  and  under  the 
sale  in  question  the  mother's  Interest  passed 
j  to  defendant.  (3)  Because,  If  the  Interest  of 
Adam  and  that  of  plaintiff  was  a  fee  condi- 
tional, it  was  barred  by  the  sale  made  by  the 
life  tenant.  (4)  Because,  it  being  shown  that 
the  land  In  question  was  the  western  portion 
of  China  Grove,  the  sale  should  be  referred 
to  the  power  In  the  will,  and  upheld  as  a  sale 
to  pay  debts.  (5)  Because  the  fact  that  the 
executrix  went  into  court,  seeking  the  aid  of 
i  the  com*t  in  carrying  out  the  will,  to  sell 
!  these  lands  for  the  payment  of  debts,  was  not 
I  sufficient  to  prevent  such  sale  from  being  re- 
i  f erred  to  the  power  In  the  will.  (6)  Because 
the  decree  in  Whetstone  v.  Smith  et  ah,  hav- 
ing been  made  as  a  consent  decree,  was  the 
act  of  the  parties,  and,  being  the  act  of  the 
executrix,  the  sale  under  It  was  her  sale,  and 
should  be  upheld  under  the  power  in  the  will. 
(7)  Because  a  verdict  for  plaintiff  should  be 
directed  only  in  a  case  where  th^re  Is  no  tes- 
timony to  support  a  verdict  for  defendant; 
and  Gen.  Bamberg  having  testified  that  he 
was  advised  by  MaJ.  Izlar  that  the  title  to 
this  land  was  good,  and  MaJ.  Izlar  having  tes- 
tified that  If  he  so  advised,  which  was  quite 
probable,  he  did  so  after  examining  the  rec- 
ord in  Whetstone  v.  Smith,  and  finding  it 
complete,  by  which  he  meant  everything 
which  a  practicing  attorney  thought  neces- 
sary, and  Mr.  Simms  having  testified  that  the 
record  had  been  out  of  its  p.  jper  place  for  a 
year  or  two,  and  had  been  called  for  and  ex- 
amined by  varlons  parties,  this  testimony,  if 
believed  by  the  Jury,  was  sufficient  to  sup- 
port a  verdict  for  defendant,  and  his  honor 
erred  In  directing  one  for  plaintiff.  (8)  Be* 
cause,  under  the  foregoing  testimony,  the  ju- 
ry would  have  been  warranted  In  finding  that 
when  MaJ.  L.  T.  Izlar  examined  the  record 
he  found  evidence  of  personal  service  on  the 
Infants,  and.  If  so,  the  verdict  should  have 
been  for  the  defendant  (9)  Because  his  hon- 
or erred  in  sustaining  the  objection  to  the 
question  propounded  to  MaJ.  Izlar  as  to 
whether,  if  he  had  found  the  record  as  it  now 
is,  with  the  only  reference  as  to  the  service 
of  the  summons  the  Indorsement  thereon,  he 
would  have  advised  that  the  title  was  good 
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and  saying,  *No,  sir,  yon  can't  Impeach  a  rec- 
ord tbat  -way.'  (10)  Because  tills  question 
was  not  Intended  to  Impeacb  a  record,  but  to 
remedy  a  defect  therein  by  supplying  testi- 
mony from  which  the  Jury  should  infer  that 
the  evidence  of  proper  service  once  existed 
and  had  been  lost'* 

We  will  now  examine  these  exceptions  in 
the  groups  as  set  out  in  the  argument  of 
John  R.  Bellinger,  Esq. 

The  first;  second,  and  third  grounds  refer 
to  the  alleged  error  of  the  circuit  Judge  in 
refusing  the  motion  of  defendant  for  a  non- 
suit at  the  close  of  plaintifTs  testimony.  We 
must  recall  the  fact  that  the  sale  of  the  lands 
of  John  C.  Whetstone,  deceased,  took  place  in 
the  year  1872.  Clearly,  whatever  estate  Mrs. 
Susan  H.  Whetstone  had  at  that  time,  or 
which  she  asserted  she  had,  passed  to  the 
purchasers  of  such  real  estate  at  said  sale. 
She  was  a  devisee  under  the  second  clause  of 
her  husband's  will  of  a  life  estate  in  his 
China  Grove  plantation  for  life  only,  and  un- 
der the  fourth  clause  of  said  will  she  was  a 
devisee  of  all  the  rest  of  her  husband's, 
lands  in  fee  simple.  If  she  elected  not  to  take 
these  devises,  but  to  claim  hcHnestead  and 
dower,  and  these  were  provided  for  by  the 
decree  as  200  acres  of  land,  the  balance  of 
the  lands,  some  900  acres,  were  free  from  her 
claim  of  dower  and  homestead.  It  must  be 
remembered  that  the  remainder  of  said  China 
Grove  plantation  was  vested  in  her  two  chil- 
dren, Eugenia  and  Adam.  She  had  no  inter- 
est in  the  vested  estates  of  Eugenia  and  Ad- 
am at  that  time.  The  old  maxim  is  that  no 
one  is  an  heir  of  a  living  person.  But  when 
Adam  died,  in  the  year  1896,  she,  with  Eu- 
genia, her  daughter,  were  seised  of  any  es- 
tate that  Adam  had.  The  brother  John  Whet- 
stone, being  only  a  ^alf -brother  of  Adam, 
could  not  inherit  ftt>m  Adam  while  his  moth- 
er and  Bister  of  the  whole  blood  were  alive. 
Then,  at  the  death  of  Mrs.  Susan  H.  Whet- 
stone, her  daughter,  Eugenia,  alone  inherited 
any  estate  she  had  as  derived  from  Adam. 
But  it  is  suggested  in  argument  that  any 
share  Susan  EL  Whetstone  had  would  be  cast 
to  the  purchasers  at  the  sale  in  1872.  We 
have  Just  answered  this  by  showing  that 
Mrs.  Whetstone  at  the  time  had  no  interest 
or  estate  in  the  remainder  in  Eugenia  and 
Adam.  Indeed,  she  had  renounced  all  claims 
under  her  husband's  will.  These  receptions 
are  overruled. 

Exceptions  4,  6,  and  6  relate  to  the  defense 
that  the  defendant,  having  become  the  own- 
er, through  succession  or  purchase,  of  the 
lands  now  sought  to  be  recovered,  as  the 
western  part  of  the  China  Grove  plantation, 
which  the  executrix  was  authorized  to  sell 
in  the  event  the  sale  of  the  steam  sawmill 
did  not  provide  funds  enough  to  pay  the 
debts,  has  the  right  to  claim  the  sale  by  the 
court  as  the  exercise  of  the  power  of  sale  by 
Susan  H.  Whetstone,  as  executrix.  The  rec- 
ord of  the  action  instituted  by  Mrs.  Susan  H. 


Whetstone,  as  executrix,  against  the  credi- 
tors and  the  children  of  John  C.  Whetstone, 
deceased,  as  defendants,  shows  that  not  only 
the  western  part  of  the  China  Grove  planta- 
tion was  sold,  but  all  the  lands  of  testator, 
some  1,100  acres,  were  sold  under  the  Judg- 
ment in  that  action.  Thus  it  is  manifest 
that  defendant's  contention  is  these  particu- 
lars cannot  be  sustained.  These  exceptions 
are  overruled. 

We  will  next  consider  the  seventh  and 
eighth  exceptions,  referring,  as  they  do,  to  al- 
leged assumption  of  power  by  the  circuit 
Judge  to  direct  the  Jury  to  find  a  verdict  for 
the  plaintiff.  In  Evans  v.  Chamberlain,  40 
S.  C.  104,  18  S.  E.  213.  this  court  held  that, 
if  there  was  any  pertinent  testimony  for  the 
plalntilf,  the  case  must  go  to  the  Jury. 
Again,  this  court  held  in  Nicholls  v.  Hill,  42 
&  a  28^  19  S.  E.  1017,  that,  where  no  Issues 
of  fact  were  involved,  the  Judge  may  direct 
a  verdict  There  were  no  Issues  of  fkct  here 
presented— only  issues  of  law.  It  was  the 
duty  of  the  circuit  Judge  to  direct  a  verdict 
There  were  no  contests  as  to  parties.  There 
was  no  question  as  to  the  lands  in  defendant; 
no  question  as  to  documentary  evidence,  ex- 
cept as  we  shall  hereafter  refer  to  Major 
Izlar's  testimony,  which  we  will  hereinafter 
show  was  utterly  incompetent  These  excep- 
tions are  overruled. 

Lastly,  we  will  pass  upon  the  ninth  and 
tenth  exceptions,  relating,  as  they  do,  to  the 
alleged  error  of  the  circuit  Judge  in  refusing 
to  allow  MaJ.  Izlar,  a  witness  for  the  defend- 
ant, to  answer  the  question  whether.  If  he 
had  found  the  record  as  it  now  is,  with  the 
only  reference  as  to  the  service  of  the  sum- 
mons as  that  indorsed  thereon  as  accepted 
by  Mrs.  Whetstone,  he  would  have  advised 
that  the  title  was  good.  It  will  be  observed 
that  in  MaJ.  Izlar's  testimony  he  nowhere 
says  that  he  remembers  having  examined 
this  record.  All  he  says  is  that,  if  the  de- 
fendant says  he  did,  he  probably  did  so. 
Now,  can  a  witness,  who  has  no  recollection 
of  this  record,  testify  as  to  its  condition? 
Such  a  paper  as  defendant  wished  to  estab- 
lish was  one  that  showed  that  the  two  in- 
fants, Eugenia  and  Adam,  were  served  per- 
sonally with  summons.  No  witness  has  tes- 
tified that  any  such  paper  ever  existed.  It 
was  necessary  to  prove  that  such  paper  once 
existed.  On  the  contrary,  the  only  service 
proved  by  the  record  was  that  accepted  by 
Mrs.  Susan  H.  Whetstone,  their  mother,  while 
they  were  infants.  The  former  decision  in 
this  very  case  (59  S.  C.  498,  88  S.  E.  209)  ex- 
pressly decides  how  the  service  of  a  summons 
upon  an  infant  should  be  made,  viz.,  person- 
ally upon  the  Infant  MaJ.  Izlar  disclaimed 
any  knowledge.  Defendant  sought  to  substi- 
tute  MaJ.  Izlar's  inferences  In  the  place  of 
knowledge.  This  he  could  not  do.  These  ex- 
ceptions are  overruled. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed^ 
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CITY  OF  LAURENS. 


(Supreme  Gotut  of  South  Carolina.    March  Ut 
19(H.) 

CITIB&-LIABILITIES-SERVICB8  OF  ATTORNSr 
—PRIVITY  OF  CONTRACT. 

1.  Where  a  citizen  of  a  city  employed  an  at- 
torney to  sue  to  compel  performance  by  city 
officers  of  certain  duties  neglected  by  them, 
and  the  suit  resulted  in  bringing  funds  into 
the  city  treasury,  it  did  not  create  an  implied 
contract  on  the  part  of  the  dty  to  pay  such 
attorney  for  his  seryices. 

Appeal  from  Common  Pleas  Circuit  Gouit 
of  Laurens  County;  Benet,  Special  Judge. 

Action  by  James  B.  Park  against  the  city 
of  Laurens.  From  an  order  overruling  a  de- 
murrer, defendant  appeaheu    Reversed. 

The  following  was  the  complaint: 

"The  complaint  of  the  above-namod  plain- 
tiff respectfully  shows  unto  the  court: 

*'(1)  That  the  plaintiff  herein  is  now,  and 
was  at  the  times  hereinafter  named,  an  at- 
torney at  law,  residing  at  Greenwood,  in  the 
county  of  Greenwood,  in  the  state  of  South 
Carolina. 

**(2)  That  the  defendant  herein  is  now,  and 
was  at  the  times  hereinafter  named,  a  mu- 
nicipal corporation  created  under  the  laws 
of  the  state  of  South  Carolina,  and  is  known 
as  and  called  the  *City  of  Laurens.' 

"(6)  That  on  or  about  the  1st  day  of  No- 
vember, 1898,  this  plaintiff,  as  the  attorney 
of  J.  H.  Garrison,  a  citizen  and  taxpayer  of 
the  said  the  city  of  Laurens,  commenced  an 
action  or  proceeding  in  the  Supreme  Court  of 
the  state  of  South  Carolina,  for  the  benefit 
of  the  said  J.  H.  Garrison  and  all  other  citi- 
zens and  taxpayers  of  the  said  the  city  of 
I^urens,  against  the  municipal  officers  of 
the  said  the  city  of  Laurens  and  the  city  of 
Laurens  and  the  Laurens  Cotton  Mills,  a 
corporation  situate  within  the  corporate  lim- 
its of  the  said  the  city  of  Laurens,  where- 
in the  said  J.  H.  Garrison,  among  other 
things,  sought  to  have  an  ordinance  or  res- 
olution theretofore  passed  by  the  city  coun- 
cil of  the  city  of  Laurens,  exempting  the 
Laurens  Cotton  Mills  from  taxation  for  a 
period  of  twelve  years»  declared  unconstitu- 
tional and  void,  and  for  a  writ  of  mandamus 
Against  the  corporate  officers  of  the  said  the 
city  of  Laurens,  compelling  them  to  collect 
the  back  taxes  at  that  time  due  by  the  said 
Laurens  Cotton  Mills,  and  thereafter  levy 
and  collect  from  the  said  Laurens  Cotton 
Mills  each  year  the  taxes  that  should  become 
due  upon  its  property  situate  within  the  cor- 
porate limits  of  the  said  the  city  of  Lau- 
rens. 

"(4)  That  thereafter  such  proceedings  were 
had  In  the  said  action  in  the  Supreme  Court 
as  resulted  in  a  decision  declaring  the  said 
ordinance  or  resolution  void,  and  compelling 
the  municipal  officers  of  the  said  the  city  of 
Laurens  to  levy  and  collect  from  the  Laurens 
Cotton  Mills  the  unpaid  taxes  for  the  years 
1896  and  1898».  and  to  levy  and  collect  each 


year  thereafter  for  the  balance  of  the  twelve 
years  taxes  upon  the  property  of  the  Lan- 
rens  Cotton  Mills  situate  within  the  corpo- 
rate limits  of  the  dtj  of  Laurens. 

''(6)  That  in  the  said  proceedings  the  plain- 
tiff asked  that  Inasmuch  as  all  the  citizens 
and  taxpayers  of  the  city  of  Laurens  would 
be  benefited  by  the  said  action,  a  reasonable 
attorney's  fee  be  allowed  this  plaintiff  for 
the  bringing  of  the  said  action;  but,  before 
the  said  action  was  ended  and  a  decision  ren- 
dered, W.  R.  Bichey,  Esq.,  then  the  mayor 
of  the  city  of  Laurens,  and  also  attorney 
of  record  for  the  municipal  officers  of  the  city 
of  Laurens  and  said  the  city  of  Laur^is  in 
the  before-mentioned  action  or  proceeding  in 
the  Supreme  Court,  charged  with  the  manage- 
ment and  in  full  control  thereof,  assured  this 
plaintiff  that  if  he  would  abandon  his  claim 
for  a  fee  by  the  Supreme  Court,  and  would 
present  a  claim  for  services  rendered  to  the 
city  council  of  the  city  of  Laurens,  a  reason- 
able fee  would  be  allowed  this  plaintiff  for 
the  bringing  of  the  said  action. 

"(6)  That  in  bringing  the  said  action  or 
proceeding  in  the  Supreme  Court  the  said 
J.  H.  Garrison,  suing  for  the  benefit  of  him- 
self and  all  other  citizens  and  taxpayers  of 
the  dty  of  Laurens,  was  the  representative 
of  the  city  of  Laurens,  and  the  said  action 
was  brought  by  the  said  J.  H.  Garrison,  a 
citizen  and  taxpayer,  because  of  the  refusal, 
neglect  and  failure  of  the  corporate  officers 
of  the  said  the  dty  of  Laurens  to  perform 
the  duties  imposed  upon  them  by  law,  and 
levy  and  collect  the  taxes  dne  by  the  Lau- 
rens Cotton  Mills. 

*'(7)  That  the  dty  of  Laurens,  as  a  direct 
result  of  the  said  action  or  proceeding,  has 
received  as  taxes  from  Laurens  Cotton  Mills 
for  the  years  1896  and  1898  more  than  $2;000, 
and  for  the  years  1889,  1900,  1901,  and  1002, 
since  the  decision  in  the  said  action  or  pro- 
ceeding, more  than  |8,000,  and  will  receive  at 
the  same  rate  for  the  exempted  p^od  ovor 
$10,000  more,  so  that  as  a  result  of  the  said 
action  or  proceeding  the  city  of  Laurens,  for 
the  benefit  of  her  citizens  and  taxpayers,  will 
receive  more  than  $20,000. 

"(8)  That  relying  upon  the  assurances  of 
I  W.  R.  Richey,  Esq.,  the  then  mayor  ot  the 
dty  of  Laurens,  and  the  authorized  attoi^ 
ney  of  record  for  the  said  munidpal  officers 
of  the  dty  of  Laurens  and  said  tihe  dty  of 
Laurens,  this  plaintiff  abandoned  his  claim 
for  the  allowance  of  a  fee  by  the  Supreme 
Court  in  the  said  action  or  proceeding,  and, 
in  accordance  with  the  said  assurances,  de- 
manded of  the  proper  offices  of  the  d^  of 
Laurens  a  reasonable  fee  for  the  said  serv- 
ices, and  the  same  has  been  refused. 

'*(9)  That  the  sum  of  $2,000  is  a  reasonaUe 
fee  to  this  plaintiff  for  the  services  rendered 
the  said  the  city  of  Laurens. 

"Wherefore  the  said  plaintiff  demands  Judg- 
ment against  the  said  defendant  the  dty  ot 
Laurens  for  the  sum  of  $2,000  and  ttie  costt 
of  this  action.*' 
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The  defendant  demurred  on  tbe  ground 
that  the  complaint  does  not  state  facta  suffi- 
cient to  constitute  a  cause  of  action,  in  that: 

"(1)  The  complaint  shows  on  its  face  that 
the  plaintiff  was  never  employed  to  perform 
the  services  set  out  therein  by  the  city  of 
lAurens. 

"(2)  No  contract,  either  express  or  implied, 
is  shown  In  the  complaint  between  the  plain- 
tiff and  the  city  of  Laurens,  but,  on  the  con- 
trary, the  complaint  shows  that  the  services 
therein  alleged  were  performed  by  the  plain- 
tiff at  the  request  of  his  client,  J.  H.  Garri- 
son, in  an  action  against  the  mayor  and  al- 
dermen of  the  city  of  Laurens. 

**(8)  That  the  complaint  does  not  show  any 
promise  on  the  part  of  the  defendant  to  pay 
for  the  services  rendered,  but  simply  alleges 
that  W.  R.  Bichey,  fiSsq.,  who  was  then  may- 
or, promised  to  see  plaintiff  paid,  which  was 
entirely  without  consideration,  and  In  no 
event  could  bind  the  defendant" 

A.  O.  Todd,  for  appellant  F.  B.  Grler  (J. 
F.  J.  Galdwell,  of  counsel),  for  respondent 

WOODS,  J.  The  city  of  Laurens  under- 
took to  exempt  the  Laurens  Cotton  Mills 
from  taxation.  J.  EL  Garrison,  a  resident 
and  taxpayer  of  the  city,  filed  his  petition  in 
this  court,  alleging  such  exemption  to  be  un- 
constitutional, and  asking  for  a  writ  of  man- 
damus compelling  the  city  council  to  collect 
the  taxes.  The  city  council  and  the  cotton 
mill  both  opposed  the  granting  of  the  relief 
sought  After  litigation,  the  writ  of  manda- 
mus was  issued.  The  plaintiff  in  this  action, 
who  was  employed  by  Garrison  as  his  attor- 
ney, and  conducted  the  litigation  for  him  in 
that  proceeding,  now  brings  his  action 
against  the  city  of  Laurens  for  his  reasonable 
fees,  alleging,  first,  that  tbe  city  expressly, 
through  its  mayor  and  attorney,  agreed  to 
pay  his  fees;  and,  second,  that  his  client,  J. 
H.  Garrison,  suing  for  the  benefit  of  himself 
and  all  other  citizens  and  taxpayers  of  the 
city,  was  in  the  litigation  the  representative 
of  the  city,  because  of  the  neglect  and  re- 
fusal of  the  city  council  to  perform  the  duty 
of  collecting  the  tax  requhred  of  it  by  law, 
and  that  through  his  efforts  large  sums  have 
come  into  the  city  treasury.  The  defendant 
demurs  on  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  in  that  it  does  not  state  an  express 
contract  with  the  dty,  but  with  its  mayor 
and  attorney,  which  was  not  binding  on  the 
dty,  because  made  without  authority  and 
without  consideration,  and  in  that  it  does  not 
state  an  implied  contract  with  the  city,  but 
on  the  contrary,  that  the  plaintiff's  services 
were  rendered  to  his  client  Garrison,  in  an 
action  against  the  mayor  and  aldermen  of 
the  city  and  the  city  itself.  The  complaint 
and  the  demurrer  are  set  out  in  full  by  the 
reporter.  The  circuit  Judge  overruled  the  de- 
.  murrer. 

The  allegations  of  the  complaint  as  to  the 


express  contract  are  contained  in  the  fifth 
IMuragraph: 

"That  in  the  said  proceedings  the  plaintiff 
asked  that  inasmuch  as  all  the  citizens  and 
taxpayers  of  the  city  of  Laurens  would  be 
benefited  by  the  said  action,  a  reasonable  at- 
torney's fee  be  allowed  this  plaintiff  for  the 
bringing  of  the  said  action;  but  before  the 
said  action  was  ended  and  a  decision  ren- 
dered, W.  B.  Richey,  Esq.,  then  the  mayor  of 
the  city  of  Laurens,  and  also  attorney  of  rec- 
ord for  the  municipal  officers  of  the  city  of 
Laurens  and  the  said  the  city  of  Laurens  li. 
the  before-mentioned  action  or  proceeding  in 
the  Supreme  Court,  charged  with  the  manage- 
ment and  In  full  control  thereof,  assured  this 
plaintiff  that  if  he  would  abandon  his  claim 
for  a  fee  by  the  Supreme  Court,  and  would 
present  a  claim  for  services  rendered  to  the 
city  council  of  the  dty  of  Laurens,  that  a  rea- 
sonable fee  would  be  allowed  this  plaintiff 
for  the  bringing  of  the  said  action." 

The  consideration  alleged  is  adequate.  It 
is  quite  immaterial  whether  the  plaintiff 
would  or  would  not  have  been  allowed  his 
claim  in  this  com*t  under  the  mandamus  pro- 
ceeding. The  settlement  of  pending  litiga- 
tion was  a  valuable  consideration. 

The  act  incorporating  the  city  of  Laurens 
is  a  public  act,  and  the  court  must  take  judi- 
cial cognizance  of  it  The  charter  of  the  dty 
!  does  not  confer  upon  the  mayor  the  power  to 
make  a  contract  for  services,  and  therefore 
his  agreement  in  that  capacity  could  not  be 
sustained  as  a  valid  exercise  of  official  au- 
thority, binding  on  the  dty.  We  do  not 
think  there  is  any  allegation  of  special  au- 
thority conferred  upon  him  by  the  city  coun- 
cil. Beliance  is  placed  on  the  statement  in 
I  the  complaint  that  Mr.  Richey,  the  mayor  and 
j  attorney  of  record  of  the  dty  council  and  of 
j  the  dty  of  Laurens,  was  "charged  with  the 
management  and  in  full  control"  of  the  man- 
damus proceeding;  but  it  plainly  appears 
from  the  context  that  this  is  no  more  than  an 
allegation  that  by  virtue  of  his  office  as  may- 
or, and  as  attorney  of  record  for  the  dty 
council  and  for  the  dty,  he  was  charged  with 
the  management  and  full  control  of  the  pro- 
ceeding. These  relations  do  not  imply  au- 
thority to  make  a  contract  to  settle  the  cause, 
or  allow  attorney's  fees  to  opposing  counsel. 
Special  authority  from  the  city  council  to 
Mr.  Richey  should  have  been  alleged. 

It  is  well  settled  that  there  is  no  ground 
to  imply  a  contract  where  the  parties  have 
agreed  upon  an  express  contract  covering  the 
same  subject-matter.  Wood  v.  Ashe,  1  Strob. 
407;  15  Am.  &  E^ng.  Ency.  of  Law  (2d  Ed.) 
1078.  Having  found,  however,  that  no  ex- 
press contract  with  the  city  of  Laurens  is  al- 
leged, it  is  necessary  to  consider  the  allega- 
tions as  to  Implied  contract  The  conclusion 
as  to  the  allowance  of  attorney's  fees  drawn 
from  all  the  decisions  in  this  state  is  that 
there  must  be  a  contract  express  or  implied, 
with  the  party  to  be  charged,  or  with  his  rep- 
resentative.   Nlmmons  v.  Stewart,  13  S.  C. 
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445;  Hand  v.  R.  Co.,  21  S.  C.  162;  Westmore- 
land y.  Martin,  24  S.  C.  239;  Ex  parte  Lynch, 
25  S.  C.  200;  Hubbard  y.  Camperdown  Mills, 
25  S.  G.  496,  1  S.  E.  5;  Ex  parte  Fort,  36  S. 
a  25,  15  S.  E.  332.  See,  also,  Rives  y.  Patty 
(Miss.)  20  South.  862,  60  Am.  St  Rep.  510; 
Attorney  General  y.  North  American  Life 
Insurance  Co.,  43  Am.  Rep.  648;  Grant  v. 
Lookout  Mountain  Co.  (Tenn.)  28  S.  W.  90, 
27  L.  R.  A.  99;  Trustees  y.  Greenough,  105 
U.  S.  533,  26  L.  Ed.  1157.  The  difficult  ques- 
tions are,  Trho  is  a  representative,  and  what 
circumstances  imply  a  contract? 

All  cases  here  and  elsewhere  in  which  fees 
have  been  adjudged  to  an  attorney  on  the 
ground  of  representation  were  equity  causes, 
where  the  court  had  actual  charge  of  the 
money  or  other  property  from  which  the  fees 
were  allowed.  We  have  not  been  able  to 
tind  any  cause  where  the  action  of  an  attor- 
ney for  fees  against  an  individual  or  a  corpo- 
ration has  been  sustained  on  tlie  ground  that 
such  individual  or  corporation  had  an  inter- 
est in,  and  was  benefited  by,  a  suit  instituted 
at  the  instance  of  another  person  and  in  his 
name.  When  municipal  officers  refuse  to 
perform  thehr  plain  ministerial  duty,  any  cit- 
izen interested  is  allowed  to  put  the  machin- 
ery of  the  courts  in  motion  to  require  the  per- 
formance of  such  duty,  because  of  his  own 
Interest  In  its  performance;  but  it  would  be 
stretching  the  doctrine  <tf  representation  very 
far  to  hold  that  in  such  case  he  was  the  rep- 
resentative, agent,  or  trustee  of  the  corpora- 
tion, in  the  sense  that  his  attorney  could 
bring  a  direct  action  against  the  city  for  his 
services.  This  would  be  equivalent  to  hold- 
ing that  the  municipality,  and,  through  it, 
every  one  of  its  citizens,  should  be  forced  to 
accept  the  moving  party  as  the  municipal 
representative  in  an  action  which  they  might 
not  sanction.  We  do  not  think  it  is  a  suffi- 
cient answer  to  this  objection  to  say  the  at- 
torney of  the  party  instituting  the  proceed- 
ing should  be  paid  by  the  city  only  when 
funds  come  into  the  city  treasury,  or  it  ac- 
quires property  as  the  result  of  the  proceed- 
ing. Even  where  there  is  a  strict  legal  right, 
the  municipal  authorities  may  regard  its  en- 
forcement injurious  or  impolitic,  and  may  be 
supported  in  this  view  by  the  citizens  gener- 
ally. In  that  case  one  interested  may  never- 
theless set  the  machinery  of  the  law  in  mo- 
tion to  enforce  liis  right  as  a  citizen  to  have 
the  council  perform  a  legal  duty,  and  the 
judgment  of  the  court,  made  in  recognition  of 
the  rights  of  such  citizen  to  have  the  legal 
duty  performed,  may  confer,  from  the  legal 
standpoint,  great  benefit  on  the  municipality, 
and  through  it  on  its  citizens;  but  it  does  not 
follow  from  this  tliat  the  city  is  legally  bound 
to  recognize  the  actor  in  such  proceedings  as 
its  representative  in  the  litigation,  whose  rea- 
sonable contracts  for  attorney's  fees  and  oth- 
er expenses  of  the  litigation  would  be  the 
city's  contracts.  To  sustain  such  a  proposi- 
tion would  be  taking  a  very  long  step  in  ad- 
vance of  any  precedent  on  the  subject  of  im- 


plied representation  that  has  been  cited  in 
argument,  or  that  we  have  been  able  to  find. 
We  do  not  say  that  no  case  could  arise  where 
a  citizen  would  be  entitled  to  reimbursement 
from  the  city  of  funds  expended  as  attor- 
ney's fees  or  otherwise  in  maintaining  a  suit 
for  its  benefit.  The  sole  question  we  are 
called  upon  to  decide  in  this  case  is  whether 
the  conduct  of  this  litigation  by  the  plaintiff 
under  contract  with  Mr.  Garrison  implied  a 
contract  between  the  city  and  tlie  plalntifT 
upon  which  he  could  bring  a  direct  action. 
We  are  obliged  to  hold  that  there  was  no 
privity  of  contract  between  the  city  and  the 
plaintiff,  and  therefore  the  action  cannot  be 
sustained. 

To  avoid  misunderstanding,  it  may  be  well 
to  say  the  right  of  Garrison  to  bring  his  ac- 
tion for  counsel  fees  and  other  expenses,  on 
the  ground  that  he  made  these  disbursements 
in  securing  a  public  municipal  right  which 
the  city  council  refused  to  enforce,  is  not 
here  involved.  Such  an  action  would  In  no 
wise  depend  upon  any  claim  to  represent  the 
city  of  Laurens  or  its  council,  such  as  is  al- 
leged in  this  complaint,  but,  if  it  could  stand 
at  all,  would  have  to  rest  on  the  principle 
thus  laid  down  in  Keener  on  Quasi  Contracts^ 
341:  "Where  an  obligation  is  imposed  by  law 
upon  a  person  to  do  an  act,  because  of  the 
interest  which  the  public  has  In  its  perform- 
ance, it  would  seem  that,  on  the  defendant's 
failure  to  perform,  a  person  performing  the 
same  with  the  expectation  of  receiving  com- 
pensation should  be  allowed  to  recover 
against  the  defendant"  We  allude  to  this 
subject  merely  to  make  clearer  the  views  ex- 
pressed as  to  this  case,  and  with  no  inten- 
tion of  intimating  an  opinion  as  to  whether 
the  facts  of  this  transaction  would  sustain 
such  an  action. 

The  judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  reversed,  with 
leave  to  the  plaintiff  to  move  in  the  circuit 
court  to  amend  his  complaint  by  alleging  ex- 
press authority  in  Mr.  Richey,  the  mayor  and 
attorney,  to  make  the  contract  set  out  in  the 
fifth  paragraph  of  the  complaint,  or  to  amend 
the  complaint  in  any  other  particular  as  he 
may  be  advised. 

(66  W.  Va.  22S> 
DORR  T.  CAMDEN. 
(Supreme  Court  of  Appeals  of  West  Vlrglala. 
March  8,  1004.) 

DUTIB6  OF  AOENT— INFORMATION  ACQUIRED-* 

CONTINGBNT  PEE^-COMPBNSATION 

— NBfW  TRIAL. 

1.  Neither  agents  or  subagents  nor  attorneys 
or  assistants  thereto  can  withhold  from  princi- 
pal or  client  information  acquired  by  them  la 
the  exercise  of  such  agency  or  attorneyship,  and 
use  the  same  to  extort  an  increased  compensa- 
tion from  such  principal  or  client,  or  coerce 
such  principal  or  client  into  a  contract  he 
would  not  enter  into  upon  full  information. 

2.  To  sustain  a  contingent  fee  it  must  be 
shown  that  no  unfair  advantage  was  taken  of 

f  2.  8m  Attomej  and  Client,  voL  S,  Cent.  Die 
i  351. 
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his  client  by  the  attorney,  bat  that  the  same 
was  entered  into  by  the  client,  after  full  knowl- 
edge of  the  facts  and  circumstances,  for  legal 
seryicea  of  skill,  judgment,  and  ability  of  a 
character  to  justify  a  contract  for  such  contiu- 
geut  fee.  Ordinary  services  requiring  no  legal 
ability  are  not  a  sufficient  consideration  for 
such  fee  wholly  disproportionate  thereto. 

3.  When  the  services  rendered  are  not  of  such 
character  as  to  furnish  consideration  for  a  con- 
tract for  a  contingent  fee  unfairly  obtained 
from  a  client,  the  attorney  may  recover  for  the 
value  of  his  actual  services  rendered  his  client 
upon  pleadings  and  proofs  justifying  such  re- 
covery. 

4.  When  the  court  has  improperly  instructed 
the  jury  as  to  the  law  governing  the  facts  as 
shown  in  evidence,  a  verdict  m  accordance 
with  such  instructions  should,  on  motion  of  the 
prejudiced  party,  be  promptly  set  aside,  and  a 
new  trial  granted. 

(Syllabus  by  the  Oourt.) 

Error  to  Circuit  Court,  Wood  County;  U  N. 
Tavenner,  Judge. 

Action  by  C.  P.  Dorr  against  J.  N,  Cai|h 
den.  Judgment  for  defendant  PlalhtifE 
brings  error.    Afllrmed. 

Van  Winkle  &  Ambler,  S.  V.  Woods>  W.  B. 
Haymond,  and  John  H.  Holt,  for  plaintiff  In 
error.  George  £.  Price,  for  defendant  in  er- 
ror. 

DENT,  J.  C.  P.  Dorr,  plaintiff,  complains 
of  the  Judgment  of  the  circuit  court  of  Wood 
county  bearing  date  on  the  12th  of  January, 
1903,  in  favor  of  Johnson  N.  Camden,  defend- 
ant, setting  aside  the  verdict  of  a  jury  in 
favor  of  the  plaintiff  for  the  sum  of  $15,- 
972.61,  and  granting  the  defendant  a  new 
trial.  The  gist  of  the  action  is  stated  in  the 
declaration  as  follows,  to  wit: 

''And  for  this,  also,  that  heretofore,  to  wit, 
on  the day  of ,  1890,  the  said  de- 
fendant claiming  a  right  to  certain  lands,  the 
legal  title  to  which  was  in  one  William  S. 
Dewing,  which  lands  lie  in  the  counties  of 
Greenbx^ier,  Nicholas,  and  Webster,  in  the 
State  of  West  Virginia,  and  lying  within  the 
boundaries  of  certain  lands  known  as  the 
*Caperton  Lands,'  and  the  said  plaintiff  then 
and  there  being  an  attorney  at  law  duly  li- 
censed and  practicing  under  the  laws  of  West 
Virginia,  having  a  knowledge  of  the  facts 
and  circumstances  connected  with  the  trans- 
actions as  to  said  land,  and  the  rights  thereto, 
which  were  of  value  to  the  said  defendant, 
the  said  defendant  then  agieed  with  the 
plaintiff  that  he  (the  plaintiff)  should  furnish 
him  the  said  information  and  certain  assist- 
ance in  proceeding  for  the  recovery  of  the 
said  land,  to  wit,  should  furnish  the  said  de- 
fendant information  of  certain  facts  which 
were  necessary  in  the  preparation  of  the 
proper  pleadings  in  such  proceeding,  and  in- 
formation as  to  obtaining  the  proof  necessary 
in  such  proceeding,  and  that  he  (the  said  de- 
fendant) would  pay  the  said  plaintiff  the 
sum  of  one  dollar  per  acre  for  every  acre 
that  he  (defendant)  should  recover  of  the 
said  land;  and  he  (the  defendant)  then  and 
there  faithfully  promised  the  plaintiff  to  pay 
him  the  said  sum  of  one  dollar  per  acre  for 


every  acre  so  recovered,  in  consideration  of 
the  said  assistance  and  information." 

This  undoubtedly  shows  a  good  cause  of 
action  free  from  maintenance  or  champerty. 
It  is  for  compensation  for  services  to  be  ren- 
dered, and  for  information  to  be  given  in  sup- 
port of  defendant's  suit,  to  be  contingent 
upon  and  measured  by  the  extent  of  defend- 
ant's final  recovery,  and,  if  plaintiff  had 
sustained  it  by  proof  limited  to  such  allega- 
tions, his  right  of  recovery  would  have  been 
unquestionable.  He  was  to  have  no  share 
or  portion  in  the  thing  to  be  recovered,  but 
his  compensation  was  to  be  in  proportion 
to  the  extent  thereof;  and  it  must  be  viewed 
as  alleging,  in  effect,  a  contract  between  an 
attorney  and  his  client  for  a  fee  contingent 
in  amount  on  the  extent  of  the  recovery. 
Anderson  v.  Caraway,  27  W.  Va.  385. 

This  action  is  a  sequence  to  the  suits  of  C. 
P.  Dorr  V.  Dewing  &  Sons,  36  W.  Va.  466,  15 
S.  E.  93;  Dewing  &  Sons  t.  Hutton,  40  W.  Va. 
521;  Hutton  v.  Dewing  &  Sons,  42  W.  Va. 
691,  26  S.  E.  197;  Dewing  &  Sons  v.  Hutton, 
48  W.  Va.  576,  37  S.  E.  670;  and  Camden  v. 
Dewing  &  Sons,  47  W.  Va.  810,  34  S,  B.  ^ 
911,  81  Am.  SL  Rep.  797.  The  principal 
actors  in  all  this  comedy  of  errors,  of 
which  this  seems  to  be  the  last  scene  or 
postlude,  are  A.  H.  Winchester,  Ellhu  Hut- 
ton, Bernard  J.  Butcher,  and  C.  P.  Dorr, 
plaintiff,  acting  as  attorneys  and  agents 
for  Dewing  &  Sons  and  Johnson  N.  Cam- 
den, defendant  A.  H.  Winchester  was  the 
confidential  and  secret  agent  of  Dewing 
&  Sons,  of  Kalamazoo,  Mich.,  sent  into  the 
state  of  West  Virginia  to  buy  timber  lands 
for  his  principals.  When  it  came  to  purchas- 
ing: what  is  known  as  the  '*Gauley  Lands"  he 
took  into  partnership  with  him  Ellhu  Hutton 
and  Bernard  L.  Butcher.  This  partnership, 
finding  Mr.  Oamden,  the  defendant,  engaged 
in  taking  options  upon  and  acquh±ig  lands 
in  the  Gauley  region^  where  they  designed 
to  make  their  purchases,  entered  into  a  con- 
tract with  the  defendant,  for  the  purpose  of 
avoiding  competition  and  securing  their  lands 
at  a  very  low  rate,  that  if  he  would  turn  over 
to  them  his  options,  and  abandon  the  region 
to  them,  they  would  purchase  for  him  certain 
large  tracts  of  land  containing  13,366  acres, 
now  involved  in  the  suit,  and  lying  within 
what  is  known  as  the  "Caperton  Survey,"  and 
charge  him  therefor  only  the  actual  price  and 
expense  of  obtaining  the  same.  Mr.  Win- 
chester employed  the  plaintiff  as  attorney 
and  agent  to  assist  in  buying  and  securing 
the  title  to  these  lands,  both  for  the  partner- 
ship and  for  the  defendant  He  was  fully 
aware  that  these  lands  were  being  purchased 
for  the  defendant  The  defendant  faithfully 
complied  with  his  partnership  contract  and 
the  partnership,  by  rtoson  thereof,  with  the 
aid  and  assistance  of  their  attorney,  the 
plaintiff,  were  enabled  to  purchase  in  this 
Gauley  region  about  55,000  acres  of  land,  in- 
cluding defendant's,  at  a  little  more  than  one 
dollar  per  acre.    Excluding  their  purchases 
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for  defendant,  they  amounted  to  over  40,000 
acres.  After  these  purchases  were  complet- 
ed. Butcher  having  withdrawn  from  the  part- 
nerslilp.  Dewing  &  Sons  take  the  place  of 
Winchester,  pay  the  purchase  money  for 
these  lands,  and  then  buy  out  Hutton  by 
agreeing  to  pay  liim  the  rate  of  50  cents  per 
acre.  William  S.  Dewing,  acting  in  behalf 
of  Dewing  &  Sons,  agreed  to  take  the  place 
of  Winchester,  and  to  carry  out  all  agree- 
ments, contracts,  and  understandings,  tn 
good  faith,  of  the  farmer  partnership.  Hav- 
ing purchased  Button's  Interest,  Dewing  & 
Sons  insisted  that  all  these  lands  should  be 
conveyed  to  them,  and  that  they  would  hold 
the  defendant's  lands  In  trust  for  him,  and 
to  be  conveyed  to  him  on  payment  of  the 
purchase  money  and  expenses.  The  plaintiff, 
not  having  been  paid  for  his  services  In  full 
by  Winchester,  sued  Dewing  &  Sons  for  the 
balance  due  him,  and  obtained  a  decree  there- 
for amounting  to  $7,100,  which  decree  was 
aiflrmed  by  this  court  The  defendant,  not 
having  received  his  portion  of  the  lands  ac- 
cording to  his  contract,  and  having  learned 
.  that  the  title  thereto  had  been  Invested  in 
Dewing  &  SonSk  demanded  the  same  from 
Dewing  &  Sons,  and,  they  refusing  to  con- 
vey the  same,  was  preparing  to  institute  suit 
to  enforce  the  contract  between  himself  and 
Winchester,  Hutton,  and  Butcher,  and  of 
which  they  and  Dewing  &  Bona  had  received 
the  full  benefit,  enabling  them  to  make  thou- 
sands of  dollars  that  they  might  not  other- 
wise have  made.  The  plaintiff,  being  em- 
ployed by  Winchester,  Hutton,  and  Butcher 
to  assist  them  as  agent  and  attorney  in  car- 
rying out  their  contract  with  and  tcr  the 
defendant,  and  having  received  a  handsdme 
compensation  for  his  services  In  behalf  of 
the  defendant,  approached  the  defendant  In 
company  with  Mr.  Button,  and  proposed  to 
the  defendant,  to  use  his  own  language:  "If 
you  will  give  me  two  dollars  an  acre,  I  will 
see  that  you  get  the  facts  sufficient  to  recov- 
er this  land"— meaning  the  land  that  he  had 
assisted  Mr.  Winchester,  Mr.  Hutton,  and  Mr. 
Butcher  in  acquiring  for  the  defendant,  and 
for  which  service  he  had  been  paid  by  Dew- 
ing &  Sods.  According  to  the  plaintiff's  tes- 
timony, the  defendant  replied  to  this  propo- 
sition: **Other  people  are  interested  with 
me,  and  I  would  have  to  pay  the  purchase 
money,  and  I  will  give  you  one  dollar  an  acre 
for  all  the  land  I  will  recover  in  a  case  of 
that  kind."  He  says,  "I  will  take  it"  Plain- 
tiff then  told  Mr.  Hutton,  In  defendants 
presence,  that  he  would  give  him  one-half 
the  amount  If  he  would  aid  him,  to  which 
Mr.  Hutton  assented.  This  is  the  contract  on 
which  this  suit  Is  brought  It  Is  simply  an 
agreement  by  an  attorney  to  furnish  the  facts 
to  secure  a  recovery,  provided  he  receives 
compensation  proportionate  to  such  recov- 
ery. It  is,  in  other  words,  a  proposition  by 
defendant's  agent  and  attorney  to  furnish 
him  Informatian  that  this  agent  and  attor- 
ney had  acquired  while  acting  as  his  agent 


In  procuring  these  same  lands  for  him,  and 
for  which  he  had  received  full  compensation, 
but  which  had  not  vested  according  to  con- 
tract such  information  to  be  used  in  complet- 
ing such  contract  according  to  the  true  tenor 
and  effect  thereof. 

This  proposition  Is  Innocent  enough  in  itself, 
but  it  has  no  consideration  to  support  It  This 
Information,  possessed  by  his  agents  and  ac- 
quired by  them  in  complying  with  this  very 
contract  belonged  to  the  defendant  as  a  mat- 
ter of  law,  and  these  agents  had  no  right  to 
charge  him  therefor,  or  make  merchandise 
thereof  at  his  expense.  It  may  be  said  that 
the  agency,  especially  that  of  Dorr,  was  at 
an  end.  Agency  never  ceases,  in  so  far  as 
the  knowledge  and  information  acquired  by 
the  agent  In  carrying  out  the  same  la  con- 
icemed,  until  the  contract  which  rendered  the 
agency  necessary  Is  fully  consummated,  or 
tile  purpose  which  gave  rise  to  the  agency 
has  been  attained*  While  Dorr  was  not  a 
party  to  the  contract,  nor  obligated  to  see 
that  it  was  fully  carried  out  yet  having 
been  employed  by  Winchester  as  attorney  and 
agent  to  aid  in  carrying  it  out  to  the  full 
extent  and  scope  of  his  employment  he  be- 
came as  fully  the  defendant's  agent  as  Win- 
chester, Hutton,  and  Dewing,  and  the  Infor- 
mation thus  acquired  by  law  belonged  to  his 
principal  without  money  or  reward  other  than 
he  had  already  received  for  his  services  ren- 
dered. As  shown  In  evidence,  the  only  testi- 
mony that  Dorr  proposed  to  produce  besides 
his  own,  for  which  he  had  no  right  to  charge, 
was  that  of  Winchester,  Hutton,  and  Butcher, 
defendant's  agents  to  carry  out  thi^  very  con- 
tract all  of  whom  were  under  obligation,  and 
had  been  fully  compensated,  to  see  that  it 
was  consummated.  Therefore,  neither  the 
testimony  of  plaintiff  nor  of  these  other  agents 
furnish  any  consideration  for  plaintifTs  al- 
leged contract 

''Assumpsit  will  not  He  to  recover  money 
promised  for  doing  that  which  It  was  the  par- 
ties' duty  to  do  without  reward,  for  It  is  ex- 
tortion and  illegal."  "So  this  action,  being  an 
equitable  one,  cannot  be  supported  where  the 
assumpsit  arises  from  an  unconscientious  de- 
mand." 2  Tuck.  134,  135.  In  obtaining  these 
lands  for  the  defendant  Dewing  &  Sods, 
Winchester,  Hutton,  Butcher,  and  Dorr  all 
acted  as  agents  for  the  defendant  and  re- 
ceived compensation  therefor,  and  now  Dorr, 
one  of  these  agents,  demands  a  further  com- 
pensation to  furnish  the  necessary  information 
growing  out  of  the  agency  to  enable  the  prin- 
cipal to  compel  the  other  agents  to  fulfill  the 
contract  under  which  they  were  all  acting. 
This  is  an  unconscieDtious  demand  onsus- 
talned  by  a  good  legal  consideration.  6  Am. 
&  En.  Ed.  Law  (2d  Ed.)  752.  Not  only  is  this 
true,  but  this  alleged  contract  was  obtained 
by  open  collusion  between  Dorr  and  Hutton. 
both  of  whom  had  been  acting  as  agents  for 
the  defendant  and  under  contract  to  secure 
these  lands  for  him.  By  open  collusion  I 
mean  they  went  together  Into  the  defendant's 
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presence,  and  while  the  proposition  was  not 
made  Jointly  to  him,  yet  he  was  informed  that 
Button  was  to  participate  in  the  additional 
compensation  to  the  extent  of  one  moiety 
thereof.  Button  had  all  the  information  the 
defendant  needed,  and  he  was  under  legal  ob- 
ligation to  furnish  it  to  him,  and  to  see  that 
he  obtained  the  title  to  his  lands  from  the 
parties  whom  Button  had  constituted  trustee 
thereof  for  defendant's  benefit,  and,  if  it  took 
any  additional  compensation  to  obtain  the 
lands.  Button  was  in  duty  bound  to  pay 
it  in  order  to  carry  out  the  contract  in  good 
faith. 

All  the  knowledge  of  the  agent  belongs  to 
the  principal,  and  he  has  no  right  to  use  it 
for  his  own  benefit  to  extort  money  or  other 
thing  from  his  principal.  1  Perry  on  l^rusts, 
$  206.  This  same  rule  applies  to  attorneys 
at  law.  In  1  Perry  on  Trusts,  §  202,  it  is 
said:  'The  client  is  so  completely  in  the  hands 
of  the  attorney  in  relation  to  the  subject- 
matter  of  litigation  that  it  would  be  almost 
impossible  for  him  to  enter  into  a  free  and 
fair  contract  in  regard  to  it"  ''This  disabil- 
ity of  an  attorney  continues  as  long  as  the  re- 
lation of  attorney  and  client  continues,  and  as 
much  longer  as  the  influence  of  the  relation 
can  be  supposed  to  extend.  If  the  relation  has 
ceased,  but  the  influence  of  the  relation  con- 
tinues to  affect  the  minds  of  the  parties,  all 
contracts  made  under  the  influence  will  be 
avoided."  Also,  in  section  206:  "Whatever  an 
agent  may  be  employed  to  do,  he  cannot  use 
bis  position,  nor  the  knowledge  obtained  by 
his  employment,  to  obtain  a  bargain  from  his 
prindpaL"  If  he  does,  such  bargain  will  be 
held  inyalid  for  undue  influence.  27  Am.  & 
Bn.  En.  Law,  477.  In  the  present  case,  the 
plaintift  and  Button,  having  been  agents  to 
acquire  these  lands  for  the  defendant,  and 
without  giving  him  the  information  with  re- 
gard to  the  lands  he  was  entitled  to  have 
through  Dorr  alone,  advised  the  defendant 
they  had  the  necessary  Information  to  acquire 
these  lands  for  him,  which  he  had  already 
fully  compensated  them  for  acquiring,  if  he 
would  agree  to  pay  Dorr  one  doUar  per  acre 
for  every  acre  recovered*  to  be  divided  be- 
tween himself  and  Button.  By  this  proposi- 
tion, under  the  circumstances,  defendant  was 
placed  in  a  very  unfair  position.  Be  knew 
his  case  depended  upon  the  evidence  of  these, 
his  agents,  together  with  his  other  two  agents. 
Butcher  and  Winchester,  to  some  extent  at 
least,  unknown  to  the  defendant  If  he  re- 
jected their  proposal  outright,  they  could 
give  him  much  trouble,  and  probably  suc- 
ceed, if  they  made  up  their  minds  to  do  ks 
in  depriving  him  of  his  lands  altogether. 
They  seemingly  already  having  brokm  faith 
with  him,  he  was  placed  in  the  quandary  of 
accepting  an  unjust  contract  or  of  running  the 
risk  of  losing  his  lands,  and  he  might  have 
been  thereby  driven  to  say  such  things  as  led 
them  to  believe  that  he  accepted  their  proposi- 
tion, and  which,  as  between  strangers  dealing 
at  arm's  length,  would  make  a  valid  oomtract 


Subagents  and  assistant  attorneys  are  the 
agents  and  attorneys  of  the  principal  and 
client,  it  matters  not  by  whom  they  are  em- 
ployed, and  are  subject  to  all  the  obligations 
of  agency  or  attorneyship  toward  their  prin- 
cipal or  client,  in  so  far  as  the  information 
acquired  by  them  during  the  exercise  of  the 
agency  is  concerned.  Neither  agents  nor  at- 
torneys can  withhold  information  acquired  by 
virtue  of  and  in  the  discharge  of  the  duties 
of  such  agency  or  attorneyship,  and  use  it  for 
the  purpose  of  extorting  from  principal  or 
client,  to  whom  such  information  belongs  as 
a  matter  of  right  and  law,  an  increased  com- 
pensation for  doing  that  for  which  they  had 
already  been  fully  compensated. 

It  may  be  urged  that  there  is  included  In 
the  contract  the  future  service  of  Dorr  as 
attorney,  as. Mr.  Button  says,  in  setting  up 
the  proof  and  getting  the  same  in  shape  so 
a  recovery  might  be  had,  which  would  fur- 
nish a  sufficient  consideration  to  sustain  the 
contract  for  a  contingent  fee.  In  5  Am. 
&  En.  En.  Law  (2d  Ed.)  827,  the  principle 
of  law  governlilg  contingent  fees  is  given 
as  follows:  "It  may  be  stated  as  a  well- 
grounded  rule  that  a  contract  for  a  contin- 
gent fee  must  be  made  in  good  faith,  with- 
out suppression  or  reserve  of  fact  or  appre- 
hended difficulties,  or  undue  influence  of 
any  sort  or  degree;  and  the  compensation 
bargained  for  ^  must  be  absolutely  just  and 
fair,  so  that  the  transaction  is  character- 
ized throughout  by  all  good  faith  to  the 
client"  Where  an  attorney  suppresses  the 
facts  of  the  case^  or  uses  any  unfairness  in 
securing  a  contract  of  this  character,  it  will 
be  held  invalid,  and,  if  he  has  rendered  any 
service  in  carrying  out  such,  contract,  he 
will  be  remitted  to  a  recovery  on  a  quan- 
tum meruit  Chester  County  v.  Barber,  97 
Pa.  455;  Stewart  v.  Bouston  &  K.  Co.,  62 
Tex.  248.  A  contingent  fee  is  only  permit- 
ted to  attorneys  as  reward  for  skill  and  dili- 
gence exercised  in  the  prosecution  of  doubt- 
ful and  litigated  claims,  and  is  not  allow- 
ed for  the  rendition  of  mere  minor  services 
which  any  layman  or  Inexperienced  attor- 
ney might  perform.  It  is  the  skill,  dili- 
gence, abili^,  experience,  judicial  knowl- 
edge, and  judgment  of  the  attorney  that  is 
thereby  rewarded,  and  the  performance  of 
duties  that  require  no  such  qualities  is 
wholly  Insufficient  to  sustain  such  fee,  as 
the  true  measure  of  such  services  can  be  aa- 
certained  on  a  quantum  meruit 

The  evidence  of  this  case  dearly  shows 
that  the  only  duty  the  plaintiff  was  to  per- 
form was  to  furnish  the  evidence  of  him- 
self, Winchester,  Butcher,  and  Button,  and 
the  record  and  decision  in  the  case  of  Cam- 
den V.  Dewing  shows  the  case  wholly  de- 
pended on  the  evidence  of  Winchester. 
Butcher,  and  Button,  all  of  whom  were  un- 
der obligation  to  the  defendant,  as  his  fully 
compensated  agents;  to  furnish  him  their  evi- 
dence free  of  charge  or  compensation  of  any 
kind  whatsoever.    It  la  therefore  dear  from 
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the  proofs  that  the  plaintiff  did  nothing  re- 
qnlrlng  skill,  diligence,  experience,  ability, 
legal  knowledge,  or  Judgment,  entitling  him 
to  a  contingent  fee  for  legal  services,  and, 
as  before  seen,  the  contract,  If  entered  Into 
at  all,  was  coerced  from  the  defendant  by . 
the  unfair  advantage  taken  of  him  by  his 
agents  withholding  from  him  Information 
that  belonged  to  him. 

This  brings  forward  for  consideration  the 
question  as  to  whether  the  contract  as  al- 
leged Is  supported  by  a  preponderance  of 
the  .  evidence.  To  constitute  a  contract 
there  must  be  free,  mutual  assent  7  Am. 
&  En.  En.  Law  (2d  Ed.)  110.  As  hereto- 
fore shown,  defendant  was  placed  In  an  un- 
fair position  by  the  proposers,  and  was  not 
dealing  with  them  at  arm's  length.  Even 
with  this  unfairness  it  is  hard  to  say  that 
he  assented  to  the  proposition  made  by  one 
of  them.  The  beneficiaries,  plaintiff  and 
Hutton,  say  that  he  did.  He  denies,  and 
says  he  did  not,  but  answered  them  diplo- 
matically by  referring  them  to  his  attorney, 
Mr.  Mollohan,  who  had  been  engaged  to 
manage  the  suit  for  him.  The  beneficiaries 
say  that  after  he  accepted,  and  while  they 
were  considering  the  matter  as  to  whether 
he  should  sign  the  writing  prepared  by  the 
plaintiff,  Mr.  Mollohan  came  in,  and  the 
matter  was  referred  to  him,  and  he  advised 
against  signing  any  writing,  for  the  reason 
that  they  would  all  have  to  be  vritnesses  in 
the  case,  and  it  would  be  dangerous  for  them 
to  have  such  contract  brought  out  in  evi- 
dence. Mr.  Mollohan  Is  an  attorney  of  skill 
and  ability,  of  long  experience  and  high 
standing  in  his  profession.  He  testifies  that, 
when  the  plaintiff  offered  to  show  him  the 
writing,  he  refused  to  have  anything  to  do 
with  it,  and  advised  the  beneficiaries  that 
such  contract  was  not  legal,  and  he  then 
went  and  advised  his  client  not  to  enter  into 
or  make  any  such  contract  On  such 
points,  the  beneficiaries  on  one  side,  and 
the  defendant  and  his  attorney  on  the  other, 
plainly  contradict  each  other,  while  the 
facts  and  circumstances  plainly  preponder- 
ate in  -favor  of  the  latter. 

The  plaintiff  in  his  evidence,  In  detailing 
his  conversation  with  the  defendant,  starts 
out  with  the  idea  that  the  defendant  knew 
nothing  about  the  matter,  while  the  fact  Is 
at  least  presumable  that  he  had  full  infor- 
mation from  his  agents,  Winchester,  Butch- 
er, and  Hutton,  all  about  the  matter,  and, 
if  he  did  not,  Hutton  was  in  position  to  fur- 
nish him,  and  was  in  duty  bound 'to  do  so, 
such  information  at  any  time  demanded. 
All  he  needed  to  sustain  his  case  was  for 
Winchester,  Butcher,  and  Hutton  to  stand 
by  him,  and  he  had  other  lawyers  to  per- 
form the  heavy  legal  duties  of  his  case. 
Hence  there  was  not  the  least  necessity  for 
him  to  enter  into  such  contract,  unless  it 
was  to  prevent  his  agents  from  becoming 
false  to  him.  He  was  afraid  of  his  agents, 
and  therefore  he  had  to  treat  them  diplo- 


matically. It  Is  therefore  very  plain  that 
both  Mr.  Mollohan  and  Mr.  Camden,  the  de- 
fendant,  testified  fully  to  the  truth  of  the 
transaction  as  they  understood  it,  and  the 
facts  and  circumstances  bear  them  oat 
Nor  can  we  say  that  the  beneficiaries  testi- 
fied falsely,  though  contradicted.  They 
went  to  the  defendant  to  secure  a  certain 
contract  from  him  for  the  information  they 
had  acquired  about  his  business.  He  treat- 
ed them  diplomatically.  From  his  diplo- 
macy they  may  have  inferred  assent  to 
their  proposition. 

But  such  inference  on  the  consideration 
proposed  will  not  Justify  or  sustain  a  con- 
tract for  a  contingent  fee,  although  it  might 
sustain  an  action  for  services  rendered  by 
reason  thereof  upon  a  quantum  memit  It 
Is  therefore  very  plain  that  plaintiff  is  not 
entitled  to  recover  on  the  special  count  un- 
der an  express  contract  for  a  contingent 
fee,  as  set  out  in  his  declaration,  and  which 
he  has  endeavored  to  sustain  in  his  evi- 
dence, but  he  may  be  entitled  to  recover 
under  a  general  count  for  the  valne  of  the 
services  actually  rendered  by  him.  Such 
invalid  contract  furnishes  no  criterion  as  to 
the  amount  that  plaintiff  will  be  entitled  to 
recover,  if  anything.  5  Am.  &  En.  En.  Law 
(2d  Ed.)  828. 

From  what  has  been  said  it  is  plain  that 
the  court  instructed  the  Jury  under  a  mis- 
taken view  of  the  law,  as  applicable  to  the 
facts*  and  the  court  should  have  sustained 
the  motion  of  the  defendant  to  exclude  the 
evidence,  and  direct  a  verdict  for  the  de- 
fendant on  the  grounds  that  it  did  not  sus- 
tain the  special  contract  set  out  in  the  dec- 
laration, nor  as  set  forth  in  the  bill  of 
particulars.  The  circuit  court  therefore  com- 
mitted no  error  in  setting  aside  the  ver- 
dict of  the  Jury  and  in  granting  the  defend- 
ant a  new  trial.  Ajb  the  plaintiff  cannot 
recover  on  his  alleged  contract  for  a  ccmtln- 
gent  fee,  this  court  would  probably  be  Jus- 
tified in  entering  a  Judgment  for  the  defend- 
ant were  it  not  that  the  plaintiff  may  be  en- 
titled to  recover  in  this  action,  on  proper 
allegations  and  proofs,  for  the  actual  serv- 
ices rendered  by  him  under  his  invalid  con- 
tract or  attempt  to  make  a  contract,  being 
the  actual  services  rendered  by  him  for  the 
defendant  and  of  which  the  defendant  en- 
Joyed  the  benefit 

The  Judgment  is  therefore  affirmed. 


(R  W.  Va.  2S») 
RORER  V.  HOLSTON  NAT.  BLDG.  &  LOAN 

ASS'N. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  8,  1904.) 

INJUNCTION-SALB  UNDBR  TRUST  DSHII>- 
USURY. 

1.  The  grantor  in  a  deed  of  trust  convevins 
real  estate  to  secure  the  payment  of  a  usunous 
debt  may,  in  a  suit  in  equity  instituted  by  him 
to  purge  the  debt  of  its  usury,  after  having 
conveyed  the  land  to  a  third  party  by  deed  with 
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a  covenant  of  general  warranty,  enjoin  the  sale 
of  the  property  nnder  the  deed  of  trost  pending 
the  suit. 

2.  In  such  case  the  jnrisdiction  to  enjcto  rests 
upon  the  inherent  power  of  the  court  to  main- 
tain Its  jurisdiction  to  give  full  and  complete 
relief  between  the  parties  to  the  main  cause 
of  action  by  preventing  either  of  them  from 
interfering  with  or  obstructing  it  by  proceed- 
ings in  pais  or  in  a  forum  other  than  the  one 
having  jurisdiction,  and  also  upon  the  lack  of 
of  any  other  remedy  by  which  the  plaintiff  can 
prevent  the  defendant  from  fixing  upon  him  in- 
evitable liability  to  an  innocent  third  party  for 
a  demand  which,  as  between  the  original  par- 
ties, may  be  resisted  and  defeated  on  the  ground 
of  utter  invalidity. 

3.  In  such  case  it  is  error  to  dissolve  the  in- 
junction in  advance  of  the  hearing,  unless  it  ap- 
pears that  the  allegations  of  the  bill  cannot  be, 
or  probably  will  not  be,  sustained,  or  that  the 
plaintiff  is  not  prosecuting  hie  suit  with  dae 
diligence. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Mercer  County; 
J.  M.  Sanders,  Judge. 

Action  by  Ernest  Rorer  against  the  Holston 
National  Building  &  Loan  Association.  De- 
cree for  defendant,  and  plaintiff  appeals.  Re- 
reraed. 

Anderson  &  Easley,  for  appellant  W.  Wal- 
ter McClaugherty,  for  appellee. 

POFFENBARGER,  P.  Efnest  Rorer  bor- 
rowed $800  from  the  Holston  National  Build- 
ing &  Loan  Association  of  Bristol,  Tenn.,  on 
the  15th  day  of  February,  1893,  on  eight 
shares  of  stock  in  said  association,  subscribed 
for  by  him,  executing  his  bond  for  said  sum 
of  $800  and  a  deed  of  trust  upon  certain  real 
estate  to  secure  the  payment  thereof.  The 
bond  contained  the  following  condition,  which 
conforms  to  the  provisions  of  the  by-laws  of 
the  association,  respecting  the  payment  of  pre- 
mium: "Now  if  I  pay  promptly  the  monthly 
Interest  on  said  sum  of  $800.00-100  and  the 
monthly  premium  of  $4.00  bid  by  me  for  said 
loan,  and  the  monthly  payments  on  said 
shares  of  stock  and  any  fines  assessed  under 
the  rules  of  said  association,  and  the  taxes 
accruing  on  the  lot  of  land  described  in  the 
mortgage  securing  this  obligation  and  the 
premiums  necessary  to  keep  the  house  on  said 
lot  insured  in  such  sum  as  said  association 
may  require  (not  exceeding  $800.00-100)  un- 
til the  said  stock  becomes  fully  paid  in  and 
of  the  value  of  $100  per  share,  then  it  is  un- 
derstood that,  upon  the  surrender  of  said  stock 
to  said  association,  this  note  shall  be  deemed 
fully  paid  and  canceled."  Rorer  paid  the 
dues,  interest,  premium,  and  other  charges 
until  April  30,  1895,  amounting  to  $358.  In 
April,  1895,  he  conveyed  the  land  on  which 
the  loan  was  secured  to  O.  H.  Wade,  by  deed 
with  a  covenant  of  general  warranty,  for  the 
sum  of  $2,500,  of  which  sum  Wade  agreed, 
according  to  the  recitals  of  the  deed,  to  pay 
$600  on  the  building  association  debt  in 
monthly  installments  as  Rorer  had  agreed  to 
pay  them.  After  having  paid  $739.50  to  the 
building  and  loan  association.  Wade  ceased  to 
make  payments,  and  the  trustee  in  the  deed 


of  trust  advertised  the  land  for  sale  to  satisfy 
a  balance  due  on  the  loan  of  $567.02.  There- 
upon Rorer  brought  this  suit  to  enjoin  the 
sale,  charging  in  his  bill  usury  in  the  debt, 
and  praying  that  it  be  expunged  therefrom, 
and  on  the  4th  day  of  October,  1902,  on  mo- 
tion of  the  defendant,  the  injunction  was  dis- 
solved. The  appeal  is  from  the  order  of  dis- 
solution. 

The  bill  treated  the  property  as  still  owned 
by  the  plaintiff,  making  no  mention  of  the 
sale  to  Wade,  and  the  order  dissolving  the  in- 
junction stands  upon  the  answer  of  the  build- 
ing association,  fully  proven,  showing  the  con- 
veyance by  Rorer  to  Wade,  in  consideration 
of  $2,500.  The  deed  recites  that  $600  of  the 
purchase  money  was  to  be  paid  to  the  build- 
ing association,  and  the  balance  to  Rorer  In 
three  equal  installments  secured  by  deed  of 
trust  on  the  property,  but  the  answer  avers 
an  assumption  by  Wade  of  Rorer's  contract 
with  the  building  association.  It  further  ap- 
pears from  an  exhibit  filed  with  a  deposition 
that  Rorer  had  made  a  general  assignment  for 
the^  benefit  of  his  creditors  on  the  23d  day 
of  April,  1898.  The  record  does  not  show 
any  deed  of  trust  from  Wade  to  Rorer,  nor. 
If  it  did,  is  there  any  allegation  or  proof 
that  any  of  the  purchase  money  due  to  Rorer 
remains  unpaid.  Wade*s  affidavit  Is  filed  in 
resistance  of  the  motion'  to  dissolve,  and  in 
it  he  says,  "Affiant  does  not  owe  the  plaintiff 
anything  at  all  on  account  of  the  purchase 
money  mentioned  In  said  Exhibit  Deed." 

That  Rorer  may  maintain  a  bill  to  purge 
the  debt  of  usury,  if  it  be  usurious,  is  unde- 
niable, and  the  only  question  presented  is 
whether  he  can  enjoin  the  sale.  He  has  no 
titie,  either  legal  or  equitable,  to  the  property, 
nor  any  lien  upon  It  so  far  as  appears  from 
this  record.  Can  he  enjoin  the  sale  of  an- 
other man's  property  for  the  satisfaction  of  a 
usurious  debt?  No  authority  for  or  against 
such  a  proceeding  has  been  furnished  or 
found.  It  is  lurged,  however,  that  as  the 
plaintiff  will  be  liable  to  Wade  for  any  sum 
which  he  may  be  compelled  to  pay  on  account 
of  this  debt  in  excess  of  the  $600  which  he 
agreed  to  pay  on  it,  he  ought  to  be  permitted 
to  prevent  the  sale.  But  his  liability  to  re- 
fund is  not  an  interest  or  estate  in  the  prop- 
erty, the  sale  of  which  is  threatened,  and  he 
has  his  remedy  against  the  building  associa- 
tion to  recover  back  any  usurious  interest 
which  he  may  be  compelled  to  pay.  This 
court  held  in  Jackson  v.  Kittie,  34  W.  Va.  207, 
12  S.  B.  484,  that:  "As  a  general  rule,  a  party 
cannot  maintain  a  suit  to  remove  a  cloud 
or  a  bill  quia  timet,  who  has  no  other  Interest 
than  the  fact  that  he  has  sold  the  property 
with  a  covenant  of  general  warranty;  but  in 
a  case  where  evidence  is  about  to  be  lost,  or 
the  party's  inertia  would  result  in  the  perfect- 
ing of  an  adverse  titie,  he  is  not  bound  to  lie 
by,  but  may  bring  his  bill  of  quia  timet" 
But  this  case  is  not  within  the  rule.  There  a 
stranger  set  up,  or  threatened  to  assert,  an 
adverse  titie  with  which  the  warrantor  bad 
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DO  connection  whatever,  and  which  emanated 
firom  no  act  of  his.  Here  the  thing  sought . 
to  be  removed  is  not  a  cloud  having  the 
semblance  of  a  strange  and  adverse  title,  but 
an  Incumbrance  on  the  land  by  act  of  the  war- 
rantor which  he  has  the  right,  and  which  it 
is  his  duty,  to  remove,  and  for  which,  in  case 
he  fails  to  do  it,  he  must  respond  in  dam- 
ages to  the  extent  of  any  excess  over  the 
agreed  amount  which  his  warrantee  may  be 
compelled  to  pay.  Though  he  has  no  title  to 
the  land,  nor  any  sort  of  claim  upon  it,  there 
is  a  liability  upon  him  in  respect  to  it,  which 
arises  out  of  two  acts  of  his  own,  the  execu- 
tion of  the  deed  of  trust  to  secure  the  usurious 
debt,  and  the  subsequent  conveyance  to  Wade, 
and  from  which  he  can  only  relieve  himself 
by  paying  the  debt  or  demonstrating  its 
invalidity  or  nonexistence.  That  he  seeks  to 
do  by  this  bilL  Should  he  prosecute  it  to  a 
finality,  and  obtain  an  adjudication  that  the 
debt  has  been  fully  paid,  before  any  sale  un- 
der the  deed  of  trust,  can  it  be  possible  that 
the  building  association  could  then  sell  the 
land,  or  that,  in  the  event  of  an  attempt  to 
do  so.  Wade  could  not  enjoin  the  sale  by  prov- 
]ng  the  adjudication  made  upon  Rorer's  bill? 
That  he  could  do  so  is  too  plain  and  just  to 
call  for  argumentative  support  Having  the 
right  to  pay  the  debt,  and  obviously  the  in- 
cidental right  to  have  the  amount  of  It  set- 
tled before  payment,  and  the  aid  of  a  court  of 
equity  to  that  end  in  the  manner  invoked  by 
this  bill,  namely,  by  purgation  of  the  usury 
from  the  debt,  all  independently  Of  his  gran- 
tee, it  is  manifestly  just  to  allow  him  to  pre- 
vent an  attempt  to  sell  the  property,  and  cast 
upon  him,  in  advance  and  anticipation  of  the 
settlement,  the  very  liability  from  which  he 
seeks  to  escape,  and  ought  to  be  relieved,  ac- 
cording to  the  allegations  of  his  bill.  It  is 
only  in  respect  to  the  land  conveyed  that  any 
liability  can  be  fixed  upon  the  plaintiff,  and 
the  only  mode  of  fixing  It  is  by  compulsory 
payment  of  the  usurious  debt,  and  the  only 
method  of  compelling  it  is  actual  or  threat- 
ened sale  under  the  deed  of  trust  By  enjoin- 
ing the  sale,  therefore,  the  plaintiff  interferes 
with  the  alleged  right  of  no  person  except 
the  creditor,  and  he  must  either  Enjoin  or 
permit  the  usurious  interest  to  be  collected, 
and  that  from  himself,  not  directly,  but  in- 
directly. 

The  jurisdiction  for  Injunction  does  not 
necessarily  rest  upon  irreparable  injury  to 
result  from  the  sale  of  the  land,  however. 
Equity  has  properly  taken  jurisdiction  of 
the  controversy  between  Rorer  and  the 
building  association,  and,  having  taken  ju- 
risdiction of  it,  neither  party  would  be  per- 
mitted to  resort  to  another  forum  for  the 
determination  of  any  matter  involved  in 
that  controversy.  A  resort  to  a  court  of 
law  by  the  building  association  for  any  ac- 
tion which  would  Interfere  with  or  obstruct 
full  and  complete  administration  of  the 
equity  jurisdiction  of  the  subject-matter 
would  be  promptly  enjoined,  and  obedience 


to  the  Injunction  enforced  by  attachment 
for  contempt  If  necessary.  State  v.  Fred- 
lock,  52  W.  Va.  282,  43  S.  E.  153,  94  Am. 
St  Rep.  932.  A  sale  under  the  deed  of 
trust,  pending  the  suit  to  purge  the  debt  of 
its  usury,  though  not  a  resort  to  another 
forum,  is  a  proceeding  In  pais  which  would 
have  all  the  effect  of  judgment  and  execu- 
tion in  another  court  As  shown  by  the 
foregoing  observations.  It  would  virtually 
nullify  and  defeat,  by  way  of  anticipation, 
the  relief  sought  by  the  plaintiff  in  his  bill. 
Without  the  aid  of  the  injunction,  he  would 
be  without  any  remedy  at  all  to  prevent  the 
fixing  upon  him  by  the  building  association 
of  a  liability  in  favor  of  Wade,  although 
not  "Irreparable  injury*'  in  the  ordinary 
sense  of  those  terms>  for  the  injury  might 
be  compensable  in  damages.  But  It  Is 
clearly  a  case  of  want  of  adequate  remedy 
at  law,  as  regards  the  fixing  of  this  liabil- 
ity. 

The  case  assimilates  Itself  also  to  that  of 
an  Injunction  to  prevent  the  transfer,  be- 
fore maturity,  of  negotiable  instruments 
fraudulently  acquired.  In  such  case  the  in- 
jury would  not  be  irreparable  any  more 
than  In  this  case,  perhaps,  as  the  Injured 
party  might  have  his  action  at  law  against 
the  payee  after  having  satisfied  the  notes  In 
the  hands  of  an  innocent  purchaser  for 
value.  But  he  Is  without  remedy  at  law 
to  prevent  the  use  of  the  notes  to  fix  upon 
him  a  liability  which  has  no  just  or  legal 
foundation.  Therefore  he  is  allowed  to  en- 
join the  transfer  and  cause  the  notes  to  be 
delivered  up  and  canceled.  Dickenson  v. 
Bankers'  Loan  &  Investment  Co.,  93  Va. 
498,  25  &  E.  548;  Devries  v.  Shumate,  53 
Md.  211;  Hullhorst  v.  Schamer,  15  Neb.  57, 
17  N.  W.  259;  Jervis  v.  White,  7  Ves.  Jr. 
413;  Brumley  v.  Holland,  7  Ves.  Jr.  20.  The 
settlement  of  this  controversy  between  the 
plaintiff  and  defendant,  if  the  case  made 
by  the  bill  shall  be  sustained,  will  put  it 
beyond  the  power  of  the  defendant  to  make 
any  sale  of  the  land  under  the  deed  of  trust 
for,  if  the  debt  be  fully  paid,  as  the  bill  al- 
leges, then  the  court  by  its  final  decree, 
will  order  a  release  of  the  deed  of  trust 
These  views  show  that  the  circumstance 
of  one  man's  enjoining  the  sale  of  another's 
land  is  merely  incidental  to  the  exercise  of 
the  plaintiff's  right  to  invoke  the  aid  of 
equity  jurisldiction  and  not  the  foundation 
of  the  right  itself.  In  one  aspect  of  the 
case,  the  injunction  is  a  mere  process  in 
aid  of  the  court's  jurisdiction  to  give  full 
relief  in  the  main  cause.  In  another,  it  is 
a  writ  to  which  the  plaintiff  is  entitled  on 
the  ground  of  want  of  any  other  adequate 
remedy. 

Though  Wade  might  properly  have  johned 
in  the  prayer  for  the  injunction  in  view  of 
his  ownei*ship  of  the  property,  or  could 
have  been  made  a  defendant  he  had  no  di- 
rect interest  in  the  real  controversy  be- 
tween Rorer  and  the  building  assodatioii. 
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and  It  Is  not  perceived  that  he  is  a  neces- 
sary party  to  the  bill  for  the  preliminary 
Injunction.  In  Harper  v.  Middle  States 
Loan,  Building  &  Construction  Co.  (decided 
at  this  term)  46  S.  B.  817,  the  owner  of  the 
property,  incumbered  by  a  similar  deed  of 
trust,  filed  a  bill  for  injunction,  making  the 
debtor  a  defendant  along  with  the  trust 
creditor,  and  the  debtor,  by  her  answer, 
joined  in  the  prayer  of  the  bill,  and  aver- 
red an  assignment  of  her  claim  for  usury  to 
the  plaintlflf,  and  this  court  affirmed  a  de- 
cree expunging  the  usury,  prohibiting  the 
sale,  and  giving  a  recovery  of  money  paid 
in  excess  of  the  debt.  But  the  facts  In  the 
case  were  different  from  those  we  have 
here.  Wade  claims  to  have  paid  the  asso- 
ciation all  be  agreed  to  pay,  and  on  his  the- 
ory there  is  no  necessity  for  any  action  on 
the  part  of  the  plaintiff  to  prevent  him  from 
paying  over  on  the  usurious  debt  anything 
left  in  his  hands  for  the  purpose,  as  in  the 
case  above  cited.  The  answer  alleges  an 
assumption  on  his  part  of  the  plaintiff's  en- 
tire contract  with  the  building  association, 
but  there  is  a  right  of  retraction  in  the 
plaintiff  as  to  this.  As  he  may  recover  the 
money  back  after  payment,  he  may  prohibit 
the  payment.  If,  however.  Wade  should  be 
bound  by  the  final  decree  so  as  to  settle  the 
rights  of  all  parties  interested,  which  would 
accord  with  the  general  rule  that  all  per- 
sons interested  in  the  subject-matter  should 
be  parties  to  a  suit  in  equity,  as  well  as  the 
principle  of  giving  full  relief  when  jurisdic- 
tion attaches  for  one  purpose,  the  failure  to 
make  him  a  party  in  the  first  instance  was 
insufficient  ground  for  dissolving  the  in- 
junction, under  the  circumstances  of  the 
case.  It  is  not  too  late,  however,  to  bring 
him  in  for  that  purpose  at  the  Instance  of 
either  party. 

Upon  the  foregoing  views,  the  conclusion 
is  that  the  court  should  have  overruled  the 
motion  to  dissolve,  and  retained  the  injunc- 
tion until  final  hearing,  causing  all  proper 
amendments  to  be  made  as  to  parties  or 
otherwise.  The  order  appealed  from  will 
therefore  be  reversed  and  set  aside,  the  in- 
junction reinstated,  and  the  cause  remand- 
ed for  farther  proceedings. 


(66  W.  Va.  288) 

U   ROSENTHAL   CLOTHING   &   DRY 

GOODS  CO.  V.  SCOTTISH  UNION 

ft  NATIONAL  INS.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

*      March  8,  1904;) 

INSURANCS-ACTION   ON   POLICY— BR&A.CH   OF 

CONDITIONS— PLEAipiNO. 

1.  In  an  action  on  a  fire  insurance  policy  un- 
der the  declaration  prescribed  by  section  61,  c. 
125,  Code  1899,  if  the  defense  is  because  of  fail- 
are  of  the  insured  to  comply  with,  or  his  viola- 
tion of,  any  clause,  condition,  or  warranty  of  the 
policy^  though  a  precedent  condition  to  recovery, 
no  evidence  is  required  of  the  plaintiff  of  his 
compliance  therewith,  unless  the  defendant  file 
the  statement  required  by  section  64  of  said 


chapter,  specifying  the  clause,  condition,  or 
warranty  not  kept  or  violated.  When  such 
statement  of   defense  is  filed,  the   burden   of 

Sroof  to  show  compliance  with  the  clause,  con- 
itiou,  or  warranty  specified  in  it,  if  a  condi- 
tion precedent  to  recovery,  is  upon  the  plaintiff. 
Point  15  of  Schwarzbach  v.  Protective  Union, 
25  W.  Va.  622,  52  Am.  Rep.  227.  overruled. 

2.  A  statement  under  Code  1899,  c.  125,  §  64, 
specifying  a  clause,  condition,  or  warranty  of  a 
policy  of  fire  insurance  not  complied  with  or 
violated  by  the  insured.  Is  not  a  plea,  governed 
by  strict  principles,  but  only  a  specification,  and 
is  not  open  to  aemurrer  for  insufficiency.  If  too 
vague,  evidence  under  it  may  be  excluded. 

3.  A  clause  in  a  fire  insurance  policy  binding 
the  insured  to  furnish  for  examination  books  of 
account,  bills.  Invoices,  and  other  vouchers  is  a 
promissory  warranty,  and  compliance  with  it  in 
case  of  loss  is  a  condition  precedent  to  recov- 
ery, unless  waived,  or  compliance  with  it  is  im- 
possible. 

(Syllabus  by  the  Court) 

Error  from  Circuit  Court,  Tucker  County; 
John  Homer  Holt,  Judge. 

Action  by  the  L.  Rosenthal  Clothing  &  Dry 
Goods  Company  against  the  Scottish  Union  & 
National  Insurance  Company.  Judgment  for 
defendant    Plaintiff  brings  error.    Affirmed. 

C.  O.  Strieby,  for  plaintiff  in  error.  Cun- 
ningham &  Stallings  and  Will  C.  Guenther, 
for  defendant  in  error. 

BRANNON,  J.  In  an  action  of  assumpsit 
in  the  circuit  court  of  Tucker  county  by  the 
L.  Rosenthal  Clothing  &  Dry  Goods  Company 
against  the  Scottish  Union  &  National  Insm- 
ance  Company  to  recover  for  the  loss  by 
fire  of  a  stock  of  goods  Insured  by  a  policy 
issued  by  said  company,  the  court  directed  a 
verdict  and  gave  Judgment  for  the  defendant, 
and  the  clothing  company  brought  the  case 
to  this  court 

The  insurance  company  claims  that  there 
was  no  evidence  given  by  the  plaintiff  to  war 
rant  a  verdict,  because  the  policy  contained 
certain  promissory  warranties,  with  which 
the  plaintiff  failed  to  comply,  and  thus  lost 
its  right  of  action.  Warranties  in  insurance 
law  are  of  two  kinds— affirmative  and  prom- 
issory. Affirmative  warranties  consist  of  a 
representation  in  the  policy  of  a  fact  Prom- 
issory warranties  are  those  that  require  that 
something  shall  be  done  or  not  done  after 
the  policy  takes  effect  If  the  one  is  false, 
it  avoids  the  policy;  and*  if  a  promissory  war- 
ranty be  not  executed,  this  also  avoids  the 
policy.  15  Am.  &  Bug.  Ency.  L.  (2d  Ed.)  919. 
920;  1  May  on  Ins.  §  157.  One  warranty  in 
this  policy  is  that,  before  it  should  go  into 
effect,  the  insured  should  make  an  inventory 
of  the  stock  of  goods;  and  another  is  that 
they  should  keep  books  of  account  correctly 
detailing  the  purchases  and  sales.  The  Insur- 
ance company  claims  that  the  clothing  compa- 
j  ny  failed  to  observe  both  these  covenants,  but 
it  cannot  have  that  matter  considered,  because 
it  did  not  specify  any  default  as  to  those  cove- 
nants in  the  circuit  court  Turning  to  the 
Code  of  1899,  c.  125,  S  61,  we  find  a  short 
form  of  declaration  on  a  policy  of  insurance, 
and  that  was  used  in  this  case.    In  section  64 
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we  see  that,  under  such  declaration,  '^f  the 
defense  be  that  the  action  cannot  be  main- 
tained because  of  the  failure  to  perform  or 
comply  with,  or  violation  of  any  clause,  con- 
dition or  warranty  in,  upon  or  annexed  to  the 
policy  or  contained  in  or  upon  any  paper 
which  is  made  by  reference  a  part  of  the 
policy,  the  defendant  must  file  a  statement 
in  writing  specifying  by  reference  thereto, 
or  otherwise,  the  particular  clause,  ccmdltion 
or  warranty  in  respect  to  which  such  failure 
or  violation  is  claimed  to  have  occurred." 
Xo  statements  were  filed,  pointing  out  fail- 
ure to  comply  with  the  two  warranties  above 
specified;  but  the  insurance  company  would 
meet  this  trouble  with  the  argument  that, 
as  the  making  of  the  inventory  and  the  keei)- 
ing  of  books  of  purchases  and  sales  are  con- 
ditions precedent  to  recovery,  proof  thereof 
is  essential  to  the  plaintiff's  case,  and  compli- 
ance with  those  warranties  falls  on  a  plain- 
tiff to  prove,  and  that  no  statement  pointing 
out  noncompliance  with  them  is  necessary. 
It  is,  no  doubt,  true  that  if  a  common-law 
declaration  is  filed,  or,  rather,  by  common- 
law  pleading,  the  plaintiff  must  allege  and 
prove  compliance  with  those  warranties,  be- 
cause they  are  conditions  precedent,  and  the 
declaration  must  aver  that  the  plaintiff  com- 
plied with  them.  11  Ency.  PI.  &  Prac.  411, 
413;  May  on  Ins.  fi  589.  But  the  statutory 
form  contains  no  such  averment,  and  dis- 
penses with  it,  and  section  64  plainly  renders 
proof  of  compliance  with  them  not  necessary 
on  the  part  of  the  plaintiff,  unless  a  state- 
ment is  filed  by  the  defendant  that  those  war- 
ranties have  not  been  complied  with.  When 
such  statement  is  filed,  the  plaintiff  is  told 
wherein  he  has  failed  to  observe  the  policy, 
and  then  he  must  prove  such  observance. 
The  statute  does  not  shift  the  burden  of 
proof,  but  it  does  dispense  with  proof  of  ob- 
servance of  a  clause  or  condition  when  there 
is  no  statement  calling  that  particular  clause 
or  condition  in  question.  Looking  at  the  broad 
words  of  section  64,  we  cannot  say  that  it 
applies  to  some  clauses,  and  not  to  others. 
Oommon-law  pleading  did  require  the  decla- 
ration to  aver  compliance  with  conditions 
precedent,  but  this  statute  changes  that  It 
is  a  remedial  statute,  and  must  be  liberally 
construed.  Pleadings  in  insurance  cases  by 
common  law  were  complicated  and  difficult, 
owing  to  the  many  stipulations  in  policies, 
and  the  object  of  the  statute  is  to  simplify. 
The  statute  allows  the  simple  form  of  decla- 
ration, and  it  then  provides  for  a  plain  plea 
that  the  defendant  'is  not  liable  to  the  plain- 
tiff as  in  said  declaration  is  alleged."  That 
la  the  general  issue,  but  it  does  not  put  the 
plaintiff  on  proof  of  his  compliance  with  all 
the  conditions  precedent  of  his  policy.  They 
are  very  numerous,  and,  for  this  reason,  in 
order  to  eliminate  all  conditions  and  clauses 
not  really  in  issue,  and  narrow  the  contro- 
versy to  those  conditions  and  clauses  actu- 
ally in  isspe,  the  Legislature  required  the  in- 
surance company  to  file  a  statement  as  a 


specification  of  the  particular  clause  or  con- 
dition violated  by  the  insured.  All  other  con- 
ditions and  clauses  not  thus  brought  into 
actual  issue  are  out  of  the  case.  This  is 
just,  and  the  statute  should  be  given  such 
construction.  It  is  the  insurance  company 
which  complains  of  default;  and  it  should 
specify  wherein  such  default  consists,  and 
not  compel  the  other  party  to  produce  a  host 
of  witnesses  and  ramble  over  the  numerous 
clauses  of  the  policy.  The  statute  does  not 
change  the  burden  of  proof;  the  plaintiff  still 
carries  that  as  to  contested  conditions;  but 
it  does  dispense  with  all  conditions  not 
brought  into  issue  by  the  defendant,  by  re- 
quiring it  to  specify  the  broken  clause,  condi- 
tion, or  warranty.  The  case  of  Schwarzbacb 
y.  Protective  Union,  25  W.  Va.  622,  62  Am. 
Bep.  227,  does  support  the  position  of  the 
defendant  that  the  plaintiff  must  prove  the 
making  of  an  inventory,  and  keeping  l>ooks 
of  purchase  and  sales,  as  on  indispensable 
call  of  his  case,  though  the  defendant  has  not 
filed  any  statement  that  the  clause  requiring 
such  inventory  and  books  had  not  been  com- 
plied with;  but,  with  great  reluctance,  we  are 
compelled  to  overrule  point  15  of  that  case, 
because  it  is  in  the  teeth  of  the  statute  and 
emasculates  its  vigor  and  effect  To  what 
does  the  statute  apply?  To  what  does  it 
amount,  under  that  decision?  That  decision 
is  all  right  under  common  law,  as  proof  of 
loss  Is  a  condition  precedent  to  recovery,  and 
the  declaration  must  aver  it;  but  the  statute 
dispenses  with  that  averment  by  the  statu- 
tory declaration,  and  no  proof  of  it  is  re- 
quired until  the  plaintiff  is  warned  by  a 
specification  that  he  has  failed  in  complying 
with  the  clause  requiring  it  The  case  of 
Flanaghan  v.  Phoenix  Ins.  Co.,  42  W.  Va.  42a 
26  S.  £.  513,  by  no  means  supports  the  posi- 
tion that  the  plaintiff  must  prove  the  preced- 
ent condition  complied  with,  without  a  state- 
ment calling  for  it  It  held,  as  we  hold  now, 
that  the  burden  of  proof  of  delivery  of  proof 
of  loss  is  on  the  plaintiff  when  a  statement 
demands  it  of  him,  but  not  otherwise.  There 
was  a  statement  in  that  case.  I  find  the  ctLseoi 
Adklns  V.  Globe  Fhre  Ins.  Co.,  45  W.  Va.  384^ 
82  S.  E.  194,  holds  that  the  plaintiff  need  not 
show  proof  of  loss  until  the  defendant  has 
pleaded  failure  to  furnish  it  Here  we  have 
two  confiicting  decisions.  Which  shall  we 
follow?  We  think  the  Adklns  Case  the  pref- 
erable one,  in  view  of  the  statute.  The  same 
may  be  said  of  the  teon-saf  e  clause,  which  the 
defendant  for  the  first  time  In  this  court  re- 
lies upon. 

The  defendant  filed  a  statement  of  the  vio- 
lation of  a  warranty  in  the  policy  that  the 
insured  *'shall  produce  for  examination  all 
books  of  account,  bills,  invoices,  and  other 
vouchers,  or  certified  copies  thereof  if  orig- 
inals be  lost,  at  such  reasonable  place  as 
may  be  designated  by  this  company,  and 
shall  permit  extracts  and  copies  thereof  to  be 
made."  The  plaintiffs  say  that  tills  state- 
ment did  not  call  for  proof  of  compliance 
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with  this  clause,  because  it  simply  says,  by 
reference  to  the  lines  of  the  policy  contain- 
ing it,  that  the  plaintiffs  did  not  produce  for 
examination  all  books  of  account,  bills,  in- 
voices^ and  other  vouchers,  or  oertifled  copies 
thereof,  in  case  the  originals  were  lost,  and 
did  not  permit  extracts  or  copies  thereof  to 
be  made;  falling  to  say  that  those  papers 
were  demanded,  and  there  was  a  failure  to 
produce  them  at  a  reasonable  time  and  place. 
This  argument  treats  the  statement  under 
section  Gl  as  if  it  were  a  formal  plea,  but 
plainly  it  is  not  to  be  so  treated.  Look  at  the 
section.  It  will  be  seen  that  a  formal  plea 
is  not  contemplated,  since  all  that  it  requires 
is  a  simple  statement  specifying  the  particu- 
lar clause,  condition,  or  warranty  violated  or 
not  complied  with,  and  it  does  not  require 
further  specification,  or  that  legal  certainty 
required  by  formal  pleading.  The  office  per- 
formed by  such  statement  is  to  tell  the 
plaintiff  what  particular  warranty  he  must 
show  to  have  been  complied  with.  It  tells 
him  what  he  must  prove  according  to  the 
common  law.  By  common  law  he  would 
have  to  prove  compliance  with  clauses  of  the 
policy  creating  conditions  precedent  to  re- 
covery, and  this  statute  is  designed  simply 
to  point  out  the  particular  one  of  the  many 
clauses  with  which  he  must  prove  compli- 
ance. This  is  the  view  taken  in  Gappellar 
V.  Queen  Ins.  Co.,  21  W.  Va.  576^  where  it 
is  held,  that  such  statements  are  not  pleas, 
and  that  they  cannot  be  rejected  for  defects 
as  if  pleas,  but  tliat,  if  too  vague,  advantage 
is  to  be  taken  of  such  defects  by  excluding 
evidence  under  them.  The  statement  Involved 
definitely  specifies  the  lines  of  the  policy  con- 
taining the  warranty  now  under  discussion, 
and  plainly  Indicated  Its  substance,  and  thus 
called  on  the  plaintiff  to  prove  compliance 
with  that  particular  warranty  singled  out  by 
the  statement  as  required  by  the  common 
law.  The  Cappellar  Case  holds  that  .such 
statement  cannot  be  rejected  for  defects. 

Did  the  plaintiff  fail  to  prove  compliance 
with  the  warranty  requiring  the  plaintiffs  to 
produce  books  and  papers  for  examination? 
The  plaintiff  firm  was  composed  of  Rosen- 
tlial,  Hlllelson,  and  Kaplan.  Hlllelson  & 
Kaplan  constituted  a  firm  doing  business  at 
Buckhannon,  and  they  and  Rosenthal  formed 
a  new  firm— the  plaintiffs  in  this  case— to  do 
business  at  Davis.  The  stock  of  goods  of 
the  new  firm  was  composed  of  the  goods 
owned  by  Hlllelson  &  Kaplan,  removed  from 
Buckhannon  to  Davis,  and  put  into  the  new 
firm,  and  of  new  goods  purchased  by  Rosen- 
thal as  his  capital  In  the  firm,  and  sent  to 
Davis^  and  united  with  the  goods  furnished 
from  Buckhannon  by  Hlllelson  &  Kaplan, 
and  of  additions  of  new  goods  purchased  at 
different  times.  There  was  no  inventory  of 
the  goods  sent  from  Buckhannon,  amounting 
to  $5,716.  The  insurance  company  demand- 
ed inspection  of  books,  bills,  and  other  papers 
relating  to  the  stock.  Rosenthal  says  he  put 
Into  the  firm  upwards  of  $6,000  of  good»- 


exactiy  $6,185— and  in  the  proof  of  loss  he 
says  that  the  three  firms  of  which  he  bought 
these  goods  had  gone  out  of  business,  and  no 
verification  or  certification  of  them  could  be 
gotten.  Why,  he  does  not  say.  The  firms 
yet  had  their  books,  it  is  supposed.  In  his 
deposition  he  states  that  he  sent  the  original 
bills  £rom  the  houses  to  his  partner,  Hlllel- 
son, at  Davis.  When  Hlllelson  was  asked 
for  them,  he  said  that  he  would  not  send 
them  to  the  company,  because  he  was  afraid 
that  it  might  destroy  them;  that  they  were 
valuable  papers  for  the  firm,  and  must  be 
retained  for  reference.  When  asked  for  cop- 
ies, they  furnished  only  part  of  them— about 
half.  As  to  the  large  fraction  of  goods  In 
the  store  furnished  by  Hlllelson  &  Kaplan 
from  the  Buckhannon  stock,  Hlllelson,  un- 
der oath,  admitted  that  It  was  Impossible  to 
get  copies  of  bills  from  the  parties  of  whom 
they  bought,  and  it  would  entail  great  labor 
and  expense  to  get  copies  of  all  the  goods 
they  had  in  stock,  and  from  some  wholesale 
houses  it  would  be  impossible  to  get  copies 
at  alL  Now,  here  are  thousands  of  dollars 
for  which  they  furnished  no  bills,  invoices, 
or  inventory  for  examination.  They  claimed 
the  stock  to  amount  to  $14,015.50.  Of  these, 
only  34  per  cent,  were  purchased  o?  dlshiter- 
ested  parties,  the  balance  being  furnished  by 
Rosenthal,  claimed  to  be  $3,542.39,  leaving 
more  than  $6,000  for  which  no  bills  were 
furnished  for  examination  or  on  the  trial. 
The  bulk  of  these  goods  were  furnished  by 
interested  parties,  and,  without  exhibiting 
the  bills  of  purchase,  they  might  put  their 
own  valuation  upon  them.  No  bills  for  the 
Hlllelson  &  Kaplan  goods  were  produced  for 
examination.  Moreover— what  is  very  im- 
portant—they did  not  produce  them  at  the 
trial,  showing  that  they  were  unable  to  com- 
ply Witt  this  warranty.  They  w&ce  experi- 
enced merchants,  and  knew  that  due  course 
of  business*  under  policies  of  insurance  re- 
quiring the  production  of  bills  of  purchase 
when  called  for.  Imperatively  required,  fairly 
and  honestiy  required,  the  preservation  of 
bills  of  purchase,  so  that  in  case  of  fire  the 
insuring  company  might  have  some  means, 
from  disinterested  sources,  the  wholesale 
houses,  by  which  to  ascertain  with  reason- 
able certainty  the  extent  of  the  loss.  The 
plaintiffs  made  no  efforts  to  get  these  bills. 
They  do  not  show  that  they  were  lost 
They  give  no  sufficient  excuse  for  nonproduc- 
tion.  They  seem  to  think  that  the  company 
must  pay  the  loss  as  fixed  by  their  own  es- 
timate, which,  at  best,  under  the  evidence- 
under  their  own  evidence— is  but  guesswork, 
as  they  kept  no  good  books  or  accurate  in- 
ventory. This  appears  from  the  whole  evi- 
dence in  the  case.  Their  evidence  is  unsat- 
isfactory and  discrepant  How  material  it  is 
that  the  company,  when  loss  occurs,  should 
have  these  bills  of  purchase  to  go  by,  in  pro- 
tecting themselves  from  fraudulent  claim  or 
overvaluation  by  interested  parties!  This 
covenant  is  surely  the  essence  of  the  con- 
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tract  None  could  be  more  material  to  the 
iDsurance  company.  The  insured  party  must 
be  always  ready  to  show  his  loss.  Papers 
that  were  the  best  evidence  of  value  were 
absent  when  called  for,  and  absent  at  the 
trial.  The  plaintiffs  refused  to  send  what 
appears  they  had  to  Cleveland  for  examina- 
tion by  the  company,  but  demanded  that  a 
place  in  West  Virginia  be  fixed  for  examina- 
tion of  such  as  it  appears  they  could  present, 
although  the  policy  gave  power  to  the  com- 
pany to  designate  the  place;  but  what  does 
that  matter,  .when  we  know  that  they  did  not 
have  such  papers  to  prove  the  full  sum  they 
demanded,  since  they  did  not  produce  them 
in  the  circuit  court  of  Tucker  county— that  is, 
as  to  a  Y&rj  large  portion  of  the  valuation 
claimed?  The  company  seems  to  have  sus^ 
pccted  foul  play  In  the  destruction  of  the 
goods,  and  overvaluation.  The  business  be- 
gan November  1st,  and  in  November  and  De- 
cember the  firm  took  out  policies  from  sev- 
eral Insurance  companies  to  the  extent  of 
some  $10,000.  Tbe  policy  in  question  is  for 
$1,500,  dated  5th  December,  18d8.  The  fire 
was  12th  January,  1804.  The  warranty  in 
question  was  not  complied  with.  Being  a 
promissory  warranty,  this  defeats  recovery. 
O'Brien  v.  Commercial  Ins.  Co.,  63  N.  Y.  108; 
2  May  on  Ins.  $  465;  Farmers*  Ins.  Co.  t. 
Mispelhom,  50  Md.  180.  In  the  latter  case 
the  court  said:  "The  very  object  of  this 
eighth  condition  is  to  put  means  in  the  power 
of  the  insurer  to  scrutinize  the  claims  of  the 
insured,  and  to  protect  itself  against  fraud. 
The  provision  is  such  as  the  parties  were 
competent  to  make,  and,  having  made  it  a 
part  of  their  contract,  the  courts  have  no  dis- 
pensing pow»  over  it"  Por  want  of  these 
papers,  there  was  not  such  jx^liminary  proof 
of  loss,  or  proof  of  loss  on  the  trial,  as  the 
policy  demanded--as  Justice  demanded— be- 
cause the  burden  of  proof  of  compliance  with 
this  necessary  requirranent  of  the  policy  was 
on  the  plaintiff.  It  was  a  promissory  war^ 
ranty,  compliance  was  a  condition  precedent 
to  recovery,  and  the  burden  of  showing  it 
was  on  the  plaintiff.  Flanaghan  t.  Phenlx 
Ins.  Co.,  42  W.  Va.  426,  26  S.  B.  513;  Adklns 
V.  Globe  Ins.  Co.,  45  W.  Va.  384,  82  S.  E. 
256;  4  Joyce  on  Ins.  fi  3700.  The  evidence 
to  meet  this  requirement  of  the  policy  being 
thus  short,  and  insufficient  to  warrant  a  ver- 
dict the  court  was  Justified  in  directing  a 
verdict  for  the  defendant  Ketterman  v.  Dry 
Fork  B.  Co.,  48  W.  Va.  606,  37  S.  B.  683. 
It  is  hardly  necessary  to  say  that  the  ezcev 
tions  because  of  refusal  of  the  court  to  allow 
certain  questions  to  be  answered  by  Hillelson 
cannot  be  sustained,  because  it  does  not  ap- 
pear what  the  witness  would  answer,  or 
what  he  was  expected  to  answer,  so  that  we 
could  see  whether  the  answer  would  be  ma- 
terial. Jackson  v.  Hough,  38  W.  Va.  237, 
18  S.  B.  575;  Brock  v.  Bear  (Va.)  42  S.  E. 
307.  See  Sesler  v.  Coal  Co.,  61  W.  Va,  318, 
41  S.  E.  216. 
Decree  affirmed. 


<PI  W.  Va.  14«) 
HBNBY  O.  WBBNEB  CO.  ▼.  GAI^OUN 

et  al. 

(Supreme  Covurt  of  Appeals  of  West  Virginia. 

March  8,  1904.) 

BALB  OP  BUSINBSS^-CONTINUANCB  OF  BT7SI- 
NESS  NAME^-UABILITY  OF  FORBOER  OWNER 
— NOTICE  OF  SALE-INSTRUCTIONS. 

1.  A  retail  merchant,  who,  after  conducting 
his  individual  business  as  such  merchant  under 
a  name  and  style  similar  to  those  commonly 
used  by  copartnerships  and  corporations,  sells 
his  store  to  another,  who  continues  to  carry  it 
on  under  the  same  name  and  style,  porchasins, 
in  the  name  under  which  the  business  Is  con- 
ducted, goods  from  the  former  dealers  of  his 
predecessor,  must  give  such  former  dealers  no- 
tice of  his  retirement  from  the  business,  to  avoid 
liability  for  the  purchase  money  of  goods  so 
purchased  after  his  retirement,  unless,  before 
such  subsequent  sales,  such  former  deal^v  had 
knowledge  of  the  change  of  proprietorship  of 
the  store. 

2.  A  former  Sealer  is,  in  soch  case,  entitled  to 
actual  notice;  and  publication  thereof  in  a 
newspaper,  and  changing  the  name  of  the  pro- 
prietor on  the  sign  at  the  place  of  business,  do 
not  constitute  notice  to  him. 

3.  On  an  issue  as  to  whether  or  not  actual 
notice  was  given  in  such  a  case,  notorie^  of  the 
fact  of  the  change  of  proprietorship  in  the  town 
in  which  the  business  is  carried  on  is  not  ad- 
missible evidence,  unless  connected  with  other 
facts  which,  to^ethw  with  it,  form  a  sufficient 
basis  for  a  nndmg  by  the  jury  of  actual  knowl- 
edge on  the  part  of  the  former  dealers;  nor  is  it 
permissible  to  show  that,  before  the  retiranent, 
checks  given  in  payment  of  bills  bore  the  signa- 
ture of  the  proprietor  of  the  store,  and,  after 
the  sale,  the  name  under  which  the  badness 
was  carried  on  for  signature. 

4.  It  is  proper  for  the  trial  court  to  refuse 
instructions  so  framed  as  to  direct  inquiries  by 
the  jury  as  to  facts  not  material  or  relevant  to 
the  issue,  as  their  tendency  is  to  mislead  and 
confuse  the  jury. 

5.  A  verdict  will  not  be  disturbed  for  want 
of  a  proper  instruction,  unless  it  was  requested 
and  refused,  nor  for  failure  of  the  trial  court  to 
so  modify  an  improper  instruction  requested  as 
to  make  it  proper,  and  then  give  it,  unless  it 
can  be  seen  that  such  failure,  for  some  reason, 
such  as  other  incomplete  instructions  given, 
may  have  prejudiced  the  party  requesting  it. 

(Syllabns  by  the  Court) 

Error  to  Circuit  Court,  McDowdl  Comity; 
J.  M.  Sanders,  Judge. 

Action  by  the  Henry  O.  Werner  Company 
against  A.  L.  Calhoun  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  error. 
Affirmed. 

Rucker,  Anderson  &  Hughes  and  Strotber, 
Taylor  ft  Strother,  for  plaintlfle  in  error.  D. 
B.  Johnston  and  R.  C.  &  B.  McClaugherty, 

for  defendant  in  error. 

POFFBNBARGER,  P.  A.  L.  Calhoun,  do- 
ing business  at  Keystone,  McDowell  county, 
under  the  name  and  style  of  "Union  Bargain 
House,"  ^hich  name,  together  with  the  ad- 
dition, •'A.  L.  Calhoun,  Proprietor,  EL  A*  Wo- 
mack.  Manager,*'  was  displayed  on  a  sign 
on  the  front  of  the  building  in  whidi  the 
business  was  carried  on,  began  to  purchase 
boots  and  shoes  from  the  Henry  C.  Werner 
Company,  of  Columbus,  Ohio,  in  June  or  July, 
1898,  at  the  solicitation  of  W.  T.  Watkins,  its 
traveling  salesman,  and  continued  to  do  so  at 
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Intervals,  and  also  to  ran  and  operate  the  said 
store,  until  the  Ist  day  of  September,  1809, 
on  which  date  he  sold  the  store  to  G.  Womack, 
a  brother  of  H.  A.  Womack,  who  seems  to 
have  been  about  the  store  prior  to  that  tlme^ 
and.  Just  before  that  transaction,  as  well  as 
afterwards,  as  late  as  December  27,  1899, 
goods  were  bought  of  the  Werner  Company 
and  put  Into  the  store,  without  any  notice, 
as  the  company  claims,  of  the  sale  by  Cal- 
houn to  Womack.  This  action  was  brought 
against  Calhoun  to  recover  the  balance  due  on 
account  of  the  purchase  money  of  a  part  of 
the  goods,  and  a  Judgment  was  rendered  in 
the  plaintiff's  favor  for  the  sum  of  $405.95, 
from  which  Calhoun  seeks  relief  on  the 
ground  of  alleged  errors  committed  by  the 
court  in  overruling  his  motion  to  set  aside 
the  verdict,  in  refusing  to  give  twx>  instruc- 
tions asked  for  by  him,  In  admitting  certain 
testimony  on  behalf  of  the  plaintiff,  objected 
to  by  him,  and  in  sustaining  objections  on  the 
part  of  the  plaintiff  to  certain  evidoice  of- 
fered by  him. 

The  two  instructions  refused  form  the 
basis  of  the  principal  part  of  the  argument 
In  the  brief  for  the  plaintiff  in  error.  Th^ 
read  as  follows: 

"(2)  The  court  Instracts  the  Jury  that,  be- 
fore they  can  find  for  the  plaintiff  in  thlf* 
case,  they  must  believe  from  the  evidence  in 
this  case  that  H.  A.  Womack,  at  the  time  of 
the  purchase  of  the  goods,  the  price  for  which 
this  action  is  instituted,  was  the  agent  of  A. 
L.  Calhoun,  and,  as  such  agent,  had  authority 
to  purchase  the  said  goods,  or  that  said  Cal- 
houn received  and  accepted  said  goods;  and, 
unless  they  do  believe  from  the  evidence  that 
the  said  Womack  was  the  agent  of  said  Cal- 
houn, and  had  authority  to  purchase  the  said 
goods,  or  that  the  said  Calhoun  received  the 
goods  and  accepted  them,  then  they  must  find 
for  the  defendant 

"(8)  The  court  instructs  the  Jury  that  if 
they  believe  from  the  evidence  in  this  case 
that  the  Heniy  C.  Werner  Company,  or  W. 
T.  Watldns,  the  salesman  of  said  company, 
knew  that  said  H.  A.  Womack  was  the  agent 
of  said  A.  li.  Calhoun,  and  that  the  goods 
were  purchased  by  said  Womack,  it  was  the 
duty  of  the  plaintiff  to  ascertain  the  extent  of 
the  agency  of  said  Womack;  that  they  dealt 
with  said  Womack  at  their  own  risk;  and,  if 
they  believe  from  the  evidence  that  the  said 
Womack  exceeded  his  authority  as  agent  for 
said  Calhoun,  then  they  must  find  for  the 
defendant  in  this  case,  even  though  they  may 
.  believe  that  said  Calhoun  was  the  owner  of 
the  Union  Bargain  House  at  the  time  of  the 
purchase  of  said  goods." 

Some  of  the  goods  were  purchased  before, 
and  some  after,  the  'sale  by  Calhoun  to  Wo- 
mack. It  will  be  observed  that  instruction 
No.  2  says  the  Jury  must  find  for  the  defend- 
ant unless  they  believe  that,  at  the  time  of  the 
purchase  of  the  goods,  Womack  was  the  agent 
of  Calhoun,  with  authority  to  purchase  the 
goods,  or  that  Calhoun  received  and  accepted 
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the  goods.  It  being  conceded  by  the  plaintiff 
and  admitted  by  the  defendant  that  the  sale 
had  been  made  on  or  about  the  Ist  day  of 
September,  1899,  prior  to  the  purchase  of  a 
large  portion  of  the  goods,  for  the  price  of 
which  this  suit  was  brought,  it  is  dear  that, 
Sn  strictness  of  law,  Womack  was  not  the 
agent  of  Calhoun  then,  and  that  Calhoun  did 
not  receive  the  goods.  But  it  does  not  follow, 
as  will  be  shown,  that  he  could  not  be  liable 
for  the  price  of  the  goods,  notwithstanding 
these  facts.  Hence  the  instruction.  If  given, 
would  have  tended  to  mislead  the  Jury,  by 
directing  their  inquiries  to  immaterial  facts. 
Instruction  No.  3  is  bad  for  the  same  reason. 
The  real  question  Involved,  and  the  one  de- 
cisive of  the  case,  is  not  want  of  agency  in 
Womack,  nor  the  extent  of  his  agency  at  the 
time  of  the  purchase.  The  instruction  sug- 
gests the  ownership  of  the  store  by  Calhoun 
at  the  time  of  the  purchase  of  the  goods-^ 
matter  admittedly  not  true— and  presents  to 
the  Jury  the  inquiry  as  to  whether  Womack 
was  his  agent,  as  such  owner,  and  the  extent 
of  that  agency.  A  proper  Instruction,  direct- 
ing an  inquiry  by  the  Jury  as  to  what  were 
Womack's  powers,  as  agent  of  Calhoun,  be- 
fore September  l\  1899,  and  a  finding  In  fa- 
vor of  the  defendant  as  to  the  purchase  mon- 
ey of  goods  bought  after  that  date,  if  they 
believed  from  the  evidence  that  the  plaintiff 
or  itB  agent  knew  Womack  had  had  no  au- 
thority to  purchase  goods  for  the  store  while 
the  defendant  owned  it,  oould  have  been  so 
framed  as  not  to  have  been  objectionable  on 
the  ground  of  tendency  to  mislead  or  confuse 
the  Jury;  and  the  court  would,  no  doubt; 
have  given  it,  had  a  request  therefor  been 
made.  On  that  Issue  evidence  for  both  par- 
ties was  introduced,  but  it  is  well-settled  law 
that  a  verdict  will  not  be  disturbed  for  want 
of  a  proper  instruction  not  asked  for.  Nor  is 
the  court  bound  to  modify  an  improper  in- 
stractlon  asked  for,  so  as  to  make  it  good, 
and  then  give  it  Oas  Co.  v.  City  of  Wheel- 
ing, 8  W.  Va.  820;  Rosenbaum  v.  Weeden, 
18  Grat  785,  98  Am.  Dea  787. 

The  only  real  issue  in  the  case  Is  whether, 
upon  retiring  from  the  business  of  the  Union 
Bargain  House,  Calhoun  gave  notice  to  the 
dealer  from  whom  he  had  been  buying  goods 
before  the  severance  of  his  relations  with  that 
store,  so  as  to  relieve  himself  from  liability 
for  goods  sold  to  it  thereafter.  Counsel  for 
plaintiff  in  error  do  not  deny  that  it  was  his 
duty  to  give  such  notice,  but  they  Insist  that 
sufficient  notice  was  given,  but  what  is  re- 
lied upon  as  notice  is  not  such  as  is  customary 
under  the  circumstances.  According  to  his 
own  testimony,  Calhoun  published  notice  of 
his  sale  in  a  local  newspaper,  and  the  sign  In 
front  of  the  store  was  changed  so  as  to  read, 
''Union  Bargain  House.  C.  Womack  Pro- 
prietor, H.  A.  Womack  Manager,"  after 
which,  and  before  some  of  the  sales  were 
made,  Watkins  was  frequently  at  the  store, 
but  is  not  shown  to  have  read  the  sign.  Then 
he  says  he  had  a  conversation  with  Watkins 
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In  the  month  of  September,  1899»  on  a  train 
between  Welch  and  Keystone,  in  which  Wat- 
klus  made  Inquiries  about  the  financial  stand- 
ing and  reliability  of  the  Womacks.  In  ad- 
dition to  this»  John  Gobbs  testifies  that  Wat- 
kins  came  to  him  about  a  month  after  the  sale 
and  asked  him  about  the  Womacks;  wanting 
to  know  if  he  would  be  safe  in  selling  to  them. 
He  further  says  Watkins  asked  him  if  Cal- 
houn was  with  them,  and  was  told  that  wit- 
ness did  not  think  he  was,  as  they  had  chan- 
ged the  sign.  Watkins  does  not  deny  the  con- 
versation on  the  train,  or  the  conversation 
with  Cobbs,  but  he  says  they  occurred  In  July, 
1900,  long  after  the  making  of  the  last  sale 
of  goods,  and  that  his  first  information  of 
the  sale  of  the  store  was  derived  from  Cal- 
houn the  day  he  met  him  on  the  train.  An- 
other witness  (H.  A.  Womack)  says  he  noti- 
fied Watkins  of  the  sale  soon  after  it  was 
made.    But  Watkins  denies  it 

Oalhoun  testifies  that  while  he  owned  the 
store,  he  paid  the  plaintiff  by  his  personal 
<:hecks;  and  the  proof  is  that,  after  the  date 
of  the  sale  thereof,  checks  were  sent  to  the 
plaintiff,  signed,  'IJnion  Bargain  House." 
He  offered  to  Introduce  in  evidence  one  of 
the  checks  sent  by  him  to  the  plaintiff,  but 
the  court  excluded  it  The  court  also  refus- 
ed to  allow  one  of  his  witnesses  to  answer 
the  following  question:  *'Do  you  know 
whether  or  not  it  was  generally  known  in 
that  town  at  that  time  that  A.  U  Calhoun 
had  sold  out?"  These  rulings  are  excepted 
to.  Whether  the  court  erred,  and,  if  so, 
whether  the  error  is  prejudicial,  calling  for 
a  reversal  of  the  judgment,  depends  upon 
the  character  of  the  notice  which  the  law 
requires  in  such  cases.  The  same  principle 
governs  here  as  in  the  case  of  the  dissolu- 
tion of  a  copartnership.  "The  law  says  that 
actual  notice  must  be  brought  home  to  for- 
mer customers  of  the  firm,  and  notice  by 
publication  to  the  other  persons.  The  mean- 
ing of  these  loose  phrases  will  be  discussed 
hereafter.  The  reason  of  them  is  as  fol- 
lows: One  class  of  persons  has  become  ac- 
quainted with  the  firm,  and,  by  presumption 
of  law,  with  its  membership,  so  far,  at  least 
as  this  is  not  dormant  These  are  entitled 
to  the  same  certainty  of  notice  of  dissolu- 
tion as  they  had  of  its  existence,  which  is 
actual  knowledge.  The  rest  of  the  world, 
i.  e.,  that  part  of  it  which  has  not  given 
credit  to  the  firm,  became  acquainted  with 
the  fact  of  its  existence  from  reputation, 
hearsay,  or  their  own  observation.  And 
this  is  to  be  counteracted  by  a  publicity  of 
the  same  sort,  and  at  least  measurably  as 
widely  spread,  viz.,  proper  publication,  gen- 
erally by  advertisement  in  the  proper  news- 
paper. It  is  true  that  the  latter  class  may 
be  as  much  misled  by  want  of  actual  knowl- 
edge of  dissolution  as  the  dealer  class,  yet 
the  partners  cannot  know  who  such  persons 
are,  and.  If  more  than  constructive  notice 
were  required,  a  partner  would,  in  the  often- 
quoted  language  of  Lord  Kenyon  in  Abel  r. 


Sutton,  8  Esp.  108,  'never  know  when  he 
was  to  be  at  peace,  and  freed  from  all  the 
concerns  of  the  partnership.'"  Bates  on 
Part  S  606.  "One  who  has  previously  sold 
goods  to  the  firm  on  credit  is  undoubtedly 
entitled  to  actual  notice.  All  the  foregoing 
phrasea— 'actual  dealer,'  'former  customer/ 
'creditor,'  or  'one  who  has  trusted'— will  in- 
clude him."  Id.  fi  613.  "If  a  partner  con- 
tracts in  the  name  of  a  firm  with  a  third 
person  after  the  partnership  is  dissolved,  but 
that  fact  is  not  made  public  or  known  by 
such  third  person,  the  law  considers  the  con- 
tract as  being  made  with  the  firm,  and  upon 
their  credit  and  they  are  all  bound."  Dick- 
inson V.  Dickinson,  25  Orat  321. 

Though  this  is  not  the  case  of  a  retiring 
partner,  the  rule  in  such  case  governs  it 
"Where  one  who  has  carried  on  business 
alone  under  a  firm  name  sells  the  business 
to  his  son,  who  continues  the  business  under 
the  same  name,  the  former  is  liable  for  goods 
purchased  by  the  latter  from  an  actual  deal- 
er with  the  former,  who  has  no  knowledge 
or  notice  of  the  transfer."  Elverson  v. 
Leeds,  97  Ind.  336,  49  Am.  Bep.  458.  An 
analogous  case  is  that  of  McOowan  ▼.  Amer- 
ican Tan  Bark  Co.,  121  U.  S.  575,  7  Sup.  Ot 
1315,  30  L.  Bd.  1027,  in  which  the  following 
instruction  was  approved  as  having  correct- 
ly stated  the  law:  "If  the  Jury  find,  frcHu 
the  evidence,  that  the  defendants  were,  pri- 
or to  June  28,  1881,  doing  bnslneBS  as  part- 
ners under  the  name  of  llie  McGowan 
Pump  Company,'  or  'McGowan  Pump  Go.,' 
and  that  plaintiff  dealt  with  them  before 
said  date  as  such  partners,  and  had  no 
knowledge  of  any  change  in  said  business, 
then  said  contract  is  the  contract  of  defend- 
ants, and  defendants  cannot  avoid  or  escape 
liability  thereon,  even  if  on  that  date  a  cor^ 
poration  existed  called  "The  McGowan  Pump 
Company,'  with  which  defendants  may  liave 
been  connected,  and  to  which  they  had  turn- 
ed over  their  entire  partnership  business 
and  assets." 

What  is  actual  notice  to  which  the  dealer 
is  entitled,  and  admissible  evidence  thereof, 
are  questions  now  to  be  determined.  Hie 
former  is  one  of  fact  and  not  of  law.  No 
particular  form  or  method  of  giving  such 
notice  is  prescribed  by  law,  although  the 
usual  mode  is  by  letter  to  the  dealer,  ap- 
prising him  of  the  fact  of  retirement  Ver- 
non V.  Manhattan  Co.,  17  Wend.  528.  In 
the  same  case,  on  appeal  (22  Wend.  191), 
Senator  Wager  said:  "As  to  persons  having 
prior  dealings,  notice  is  usually  given  by  a 
circular  sent  to  all  correspondents  of  the 
house,  or  in  some  other  mode  by  which 
knowledge  of  the  dissolution  may  be  brought 
to  the  creditor."  Dickinson  v.  Dickinaon,  25 
Grat  321,  holds:  "Though  a  public  notice 
of  dissolution  may  be  sufficient  as  to  persons 
who  have  had  no  prior  dealings  with  the 
firm,  a  person  who  has  had  such  dealings 
must  have  notice  or  actual  knowledge  of 
the  dissolution,  to  release  the  partners  who 
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did  not  make  or  authorize  the  making  of  the 
note."  In  the  opinion,  Judge  Staples  said: 
*'If  actual  knowledge  of  the  dissolution  is 
brought  home  to  the  party,  he  will  be  con- 
cluded, although  no  notice  whatever  may 
have  been  given.  Whether,  in  such  case^ 
the  evidence  is  sufficient  to  Justify  the  in- 
ference of  actual  knowledge,  is  a  question 
of  fact  for  the  consideration  of  a  Jury,  un- 
der the  supervision  of  the  court  Irby  v. 
Vlning,  2  McCord,  879;  Ck)ddington  T.  Hunt, 
6  Hill,  595;  CoUyer  on  Partnership,  S  832." 
But  manifestly  the  evidence  must  be  more 
than  sufficient  to  raise  a  mere  suspicion  of 
notice.  It  must  be  at  least  presumptive  no- 
tice, calling  for  rebuttal.  Accordingly  it  has 
been  held  that  notoriety  among  business 
men  and  in  the  trade,  much  less  in  a  com- 
munity, is  no  evidence  of  actual  notice,  and 
is  therefore  inadmissible  on  the  issue  of  ac- 
tual knowledge  of  retirement.  Central  Na- 
tional Bank  v.  Frye  et  al.,  148  Mass.  498, 
20  N.  E.  325;  Pitcher  v.  Barrows,  17  Pick. 
361,  28  Am.  Dec.  806;  Ooddard  v.  Pratt,  16 
Pick.  412,  28  Am.  Dec.  259.  In  Pitcher  t. 
Barrows  It  seems  to  have  been  held  inad- 
missible on  even  an  issue  of  constructive 
notice,  which  is  binding  except  as  to  former 
dealers.  Upon  this  view  of  the  law,  it  is 
apparent  that  the  court  did  not  err  in  ex- 
cluding the  check.  The  change  in  the  sig- 
nature from  "A.  L.  Calhoun"  to  "Union  Bar- 
gain House,"  if  noticed,  would  have  import- 
ed nothing  more  than  a  change  in  the  form 
of  the  bank  account  or  that  Calhoun  had 
two  such  accounts,  either  of  which  theories 
would  have  been  clearly  consistent  with  his 
continued  ownership  of  the  store.  An  in- 
quiry from  the  plaintiff  as  to  the  reason  for 
the  change  would  have  been  an  imperti- 
nence. The  proposed  evidence  of  notoriety 
of  the  change  of  ownership  in  the  town  of 
Keystone  was  no  evidence,  as  has  been 
shown,  of  actual  knowledge  or  notice  to  the 
plaintiff  of  the  fact  although  its  agent  was 
frequently  in  the  town,  without  direct  evi- 
dence of  his  knowledge  of  the  currency  of 
the  rumor,  which  might  possibly  have  suf- 
ficed to  put  him  on  Inquiry,  but  there  is  no 
evidence  of  such  knowledge. 

On  the  two  issues  of  the  extent  of  Wo- 
mack's  agency  while  Calhoun  owned  the 
store,  and  notice  of  the  sale  by  Calhoun  to 
C.  Womack,  the  evidence  Is  conflicting,  and 
the  credibility  of  the  witnesses  is  involved. 
On  a  motion  to  set  aside  a  verdict,  the  trial 
court  has  a  wider  discretion  than  has  this 
court  Miller  v.  Insurance  Co.,  12  W.  Va. 
116,  29  Am.  Rep.  452;  Ruffner  v.  Hill,  31 
W.  Va.  428,  7  S.  Bi  13;  Grayson's  Case,  6 
Grat  712.  But  even  there  the  power  should 
be  cautiously  exercised,  and  this  court  will 
reverse  the  action  of  the  court  below  tn 
granting  a  new  trial,  **when  the  evidence  is 
contradictory,  if,  when  most  favorably  con- 
sidered in  support  of  the  verdict,  it  does  not 
still  appear  that  the  verdict  was  plainly  not 
warranted    by    the    evidence."     Gwynn    v. 


Schwartz,  82  W.  Va.  487.  9  S.  E.  880;  Reyn- 
olds V.  Tompkins,  23  W.  Va.  229;  Johnson 
V.  Bums,  39  W.  Va.  658,  20  S.  B.  686. 
Where  there  Is  conflicting  testimony,  and  a 
Jury  has  to  decide  on  the  credit  of  witness- 
es, the  power  of  the  court  to  grant  a  new 
trial  ought  to  be  very  cautiously  exercised. 
Brugh  V.  Shanks^  5  Leigh,  598.  Whether 
there  was  actual  notice  depends  upon  ques- 
tions of  veracity  between  Watkins  and  Wo- 
mack, Watklns  and  Calhoun,  and  Watkins 
and  Cobbs;  and,  although  there  were  three 
against  one,  the  transactions  were  separate, 
and  the  demeanor  of  the  witnesses  on  the 
stand,  in  the  presence  of  the  Jury,  enters 
into  the  question.  The  preponderance  or 
weight  of  evidence  is  not  determined  by  the 
number  of  witnesses  on  the  one  side,  as 
against  those  on  the  other.  Moreover,  Wat- 
kins is  corroborated  by  at  least  one  circum- 
stance. He  wrote  to  his  principal,  July  6, 
1900,  saying,  "I  find  to-day  for  the  first  time 
that  A.  L.  Calhoun  sold  out  to  Womack 
Brothers  last  Sept  on  the  30th  and  took  a 
deed  of  trust  on  the  stock  to  secure  him- 
self." This  was  not  evidence  manufactured 
on  the  witness  stand,  nor  does  it  bear  the 
impress  of  manufactured  evidence  at  all.  It 
carries  on  its  face  probability  of  truth  as  to 
the  date  of  discovery,  for  even  then  his  in- 
formation was  inaccurate. 

On  the  question  of  the  extent  of  Womack's 
agency,  the  evidence  is  equally  conflicting 
and  the  proof  dependent  upon  the  credibili- 
ty of  the  witnesses;  Watkins  being  corrob- 
orated by  circumstances,  and  Calhoun's  tes- 
timony more  or  less  inconsistent  Watkins 
says  he  never  saw  Calhoun  but  once,  but 
sold  to  Womack  on  several  occasions;  and 
part  of  his  testimony  was  delivered  while 
holding  in  his  hands  the  original  orders 
which  showed  that  he  had  made  the  sales 
at  the  store.  Oalhoun  says  he  notified  the 
company  about  six  months  before  he  sold 
out  not  to  sell  anything  more  to  him,  except 
upon  his  personal  order;  but  he  had  not  paid 
for  all  the  goods  that  were  put  into  the  store 
prior  to  the  date  on  which  he  sold  out  and 
he  does  not  specify  any  bill  that  was  or- 
dered by  Womack  without  authority.  At 
the  same  time  he  protests  that  he  has  paid 
all  the  bills  he  owes  the  plaintiff.  The  goods 
had  been  put  into  the  store,  presumably  with 
his  knowledge,  and  sold  by  him  along  with 
the  balance  of  his  stock.  Upon  this  state 
of  the  evidence,  the  court  cannot  disturb  the 
finding  of  the  Jury. 

Foi:  the  reasons  aforesaid,  the  Judgment 
will  be  affirmed. 

(66  W.  Va.  220) 
FIRST  NAT.  BANK  OF  HUNTINGTON  T. 
COOK  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  8, 1004.) 
BQtnTY— BILL-PARTIES-OOSTS. 
1.  Syllabus  in  case  of  Kellam  v.  Bayre.  8  S. 
B.  589,  30  W.  Va.  108,  reaffirmed. 
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2.  In  a  BQlt  in  diancery  trroneoosly  broofht 
by  A.  for  the  om  <^  B.,  and  B.  not  being  a 
party  to  the  suit,  an  order  of  the  circuit  court 
directing  the  costs  to  be  taxed  against  the  ben- 
eficiary, B.,  and  not  against  A«,  la  void  as 
against  B.,  and  does  not  make  him  a  party  t* 
the  suit 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court;  Wyoming  Ooon^ 
ty;  J.  M.  Sanders,  Judge. 

BUI  by  the  First  National  Bank  oC  Hunt- 
ington against  Q.  D.  Cook  and  others.  De- 
cree for  complainant,  and  defendant  Aiary 
M.  Cbok  appeals.    BeTersed. 

Watts  &  Ashby,  for  appellant  J.  B.  BUI- 
son,  C<^  ChUderSi  and  J.  W.  Arbuckle^  for 
appellee. 

McWHOBTEB,  J.  At  the  May  rules,  1807, 
the  First  National  Bank  of  Huntington,  a 
corporation  suing  for  the  use  and  benefit  of 

C.  F.  Cook  (of  Jacob),  filed  Its  bUl  In  equity 
against  G.  D.  Cook,  Mary  M.  Cook,  Jacob  A. 
Cook,  J.  B.  Bobinaon,  special  commissioner, 
Ida  Sanders,  administratrix  of  the  estate  of 
J.  O.  Sanders,  deceased,  J.  B.  Bobinson,  trus- 
tee, W.  G.  Cook,  and  W.  B.  Justice,  In  the 
clerk's  office  of  the  circuit  court  of  Wyoming 
county,  to  enforce  the  lien  of  its  Judgment 
against  G.  D.  Cook  for  $1,271.95,  recovered 
by  It  In  the  circuit  court  of  said  Wyoming 
county,  with  Interest  and  costs,  and  subject 
thereto  the  surface  of  several  small  tracts 
of  land  described  in  the  bUl  as  being  owned 
by  said  G.  D.  Cook,  and  also  to  subject  a 
tract  of  123%  acres  alleged  to  have  been  pur- 
chased at  Judicial  sales  and  paid  for  by  said 
G.  D.  Cook,  and  which  he  caused  to  be  con- 
veyed to  his  wlfOi  the  defendant  Mary  M. 
€k>ok,  for  the  purpose  of  hindering,  delaying, 
and  defrauding  his  creditors  In  the  collection 
of  their  debts,  and  especially  the  plaintiff, 
and  that  the  defendant  Mary  M.  Cook  ac- 
cepted said  conveyance  with  full  knowledge 
of  such  fraudulent  Intent  and  for  the  purpose 
of  assisting  said  Cook  In  his  fraudulent  act 
and  praying  that  the  conveyance  so  made 
to  Mary  M.  Ctook  be  declared  fraudulent  and 
void  as  to  plaintiff's  Judgment,  and  that  the 
same,  together  vrith  the  other  lands  described, 
be  sold  for  the  satisfaction  of  the  debts  set 
up  In  the  plaintiff's  bill,  and  for  general  re- 
lief. On  the  dOth  of  September,  1886,  on 
motion  of  plaintiff  the  cause  was  remanded 
to  rules  "for  the  purpose  of  making  new 
parties  and  making  such  other  amendments 
as  it  may  be  advised."    The  defendants  Q. 

D.  Oook  and  Mary  M.  Cook  filed  their  sepa- 
rate demurrers  and  answers  to  said  bllL  The 
demurrers  were  argued  and  overruled,  depo- 
sitions taken,  and  the  cause  referred  to  a 
commissioner  to  ascertain  the  Hens,  by  Judg- 
ment or  otherwise,  against  G.  D.  Cook,  and 
other  matters  set  out  In  the  order,  and  a  re- 
port was  made  by  the  commissioner  In  re- 
sponse to  said  order.  On  the  1st  day  of  April, 
1888,  the  cause  was  heard,  when  the  First 
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Natkmal  Bank  of 'Huntington,  by  its  attor- 
ney, Booved  to  dismiss  the  suit  upon  the 
ground  that  said  bank  had  received  the  Judg- 
ment described  in  the  blU  as  therein  shown, 
and  was  unwUUng  to  be  Uable  for  the  costs 
of  the  suit  The  court  overruled  the  motion 
to  dismiss  the  case,  and  dhrected  that  the 
costs  be  taxed  against  the  beneficiary,  C  F. 
Cook,  and  not  against  said  bank,  and  again 
overruled  the  demurrers  of  the  defendants  G. 

D.  Cook  and  Mary  M.  Cook,  and  overruled 
the  exceptions  to  the  report  of  the  commis- 
sioner reporting  the  liens  upon  the  property, 
and  ascertained  and  decreed  the  several 
liens  upon  the  lands  of  G.  D.  Cook  as  report- 
ed by  the  commissioner,  and  set  aside  the 
deed  to  defendant  Mary  M.  Cook  for  the  123% 
acres  of  land  as  fraudulent  as  to  plaintiff  and 
other  lienholders  named  in  the  commission- 
er's report  and  decreed  the  sale  of  the  said 
lands  to  ytLj  the  said  liens,  from  which  de- 
cree the  defendant  Mary  M.  Cook  appealed. 

It  is  shown  by  the  bUl  that  on  the  15th  of 
May,  1885,  the  plaintiff  assigned  its  said  Judg- 
ment against  G.  D.  Cook  to  the  defendant 
William  B.  Justice  for  value,  and  that  on  the 
10th  day  of  August  1885,  the  defendant  W. 

E.  Justice,  for  value,  assigned  the  said  Judg- 
ment to  C.  F.  Cook  (of  Jacob).  Although  the 
bill  was  remanded  to  rules  for  new  parties 
to  be  made  thereto^  the  biU  was  not  so 
amended,  and  it  does  not  appear  that  C.  F. 
Oook  (of  Jacob)  was  ever  made  a  party  to  the 
suit  It  is  claimed  by  appeUee  that  this  de- 
fect is  cured  by  the  decree  of  the  court  en- 
tered on  the  Ist  day  of  April,  1888,  overrul- 
ing the  motion  to  dismiss  the  case^  and  di- 
recting that  the  costs  be  taxed  against  the 
beneficiary,  C.  F.  Oook,  and  not  against  the 
bank,  that  this  was  in  effect  substituting  (X 

F.  Cook  as  plaintiff,  and  decreed  that  he 
should  prosecute  the  suit  in  his  name  and  at 
his  costs.  0.  F.  Cook  not  being  a  party,  the 
court  had  no  Jurisdiction  to  make  an  order 
or  decree  requiring  him  to  pay  costs.  A  de- 
cree or  Judgment  affecting  the  rights  of  a 
person  not  before  the  court  is  a  nullity  as 
to  such  p^son.  This  cause  falls  clearly  with- 
in the  ruUngs  of  this  court  in  Kellam  ▼. 
Sayer,  30  W.  Va.  188,  3  S.  B.  588,  where  it 
Is  held  (SyL,  point  1),  ''A  suit  in  equity  can- 
not be  brought  in  the  name  of  one  party  for 
the  use  of  another;'*  and  (point  2),  "Where  a 
Judgment  at  law  was  recovered  in  the  name 
of  A.  for  the  use  of  B.,  and  afterwards  A. 
brought  a  chancery  suit  in  his  own  name  for 
the  use  of  B^  tiie  Judgment  creditor,  and  B. 
was  not  a  party  to  the  suit  and  a  decree  was 
rendered  enforcing  said  Judgment  lloi,  it  was 
reversed  for  want  of  proper  parties,  and  re- 
manded for  proper  parties  to  be  made."  See^ 
also.  Grove  v.  Judy,  2A  W.  Va.  284^  and  Neely 
T.  Jones,  16  W.  Va.  C25,  37  Am.  Bep.  791. 

The  demurrer  should  have  been  sustained. 
Therefore  the  decrees  entered  in  this  cause 
are  set  aside  and  held  for  naught  the  demur- 
rer to.  the  bUl  sustained  for  want  of  prt^Mf 
parties,  and  the  cause  remanded  to  the  dr- 
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cult  court  of  Wyoming  county,  with  leave  to 
^hdntut  to  Amend  Its  bill  by  making  proper 
partlea  thereto,  and  tor  further  proceedings 
to  be  bad  therein. 


BLBON  t.  HAMBIOK  el  at 

(Supreme  Oonrt  of  Appeali  of  West  VhrglnfaL 
March  8,  190^) 

■RROR-DISMISaALr-OONTBST  AS  TO  OFVIOS- 
BXPIRATION  OF  TBRM. 

1.  When,  pending  a  writ  of  error,  without 
fault  of  a  party,  an  erent  occurs  rendering  it 
impossible  for  me  appellate  court,  if  it  should 
decide  in  favor  of  the  plaintifiE;  to  grant  him 
substantial  relief,  the  court  will  not  decide  the 
merits  and  ^ye  formal  judgment,  but  will  die- 
miss  the  wnt  of  error  without  awarding  costs* 

2.  When  a  writ  of  error  inrolTes  a  contest 
as  to  an  office^  and  while  it  is  pending  the  term 
of  the  oiSce  ends,  the  writ  of  error  will  be  die* 
missed  without  decision  of  the  case^  and  with- 
out judgment  as  to  costs. 

(Syllabus  by  the  C^eurt) 

&rror  to  Clircait  Court,  Webster  CJounty; 
W.  G.  Bennett,  Judge. 

Certiorari  by  W.  W.  Blbon  against  Ben- 
jamin Hamrick  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Dis- 
missed. 

Unn  &  Byrne  and  W.  T.  Talbott,  for  plain- 
tiff in  error.  Morton  &  Wysong  and  H.  O. 
Thurmond,  for  defendants  in  error 

BRANNON,  J.  W.  W.  Blbon  was  elected 
councilman  of  the  town  of  Addison,  Webster 
county,  but  upon  contest  before  the  town 
council  he  was  declared  ineligible  because  not 
a  freeholder,  and  then  he  sued  out  a  writ  of 
certiorari  to  reverse  that  decision,  but  the 
certiorari  was  dismissed  by  the  circuit  court 
as  imiMoyidenti/  granted.  Blbon  obtained  a 
writ  of  error. 

The  case  now  presents  to  tliis  oonrt  for  de- 
dsioD  only  a  moot  or  useless  question,  for 
the  reason  that  the  term  of  ofBce  has  ex- 
pired, and,  if  Blbon  were  successful,  he  could 
not  take  the  office.  Our  ease  of  State  ▼. 
Lambert,  62  W.  Va.  248^  48  S.  BL  178^  folly 
discusses  this,  holding  that  If,  pending  a  writ 
of  error  to  a  Judgment  awarding  a  manda- 
mus commanding  a  town  clerk  to  place  a 
candidate's  name  on  an  official  ballot,  the 
election  has  been  held,  the  writ  of  error  will 
be  dismissed  ''When  pending  an  appeal, 
without  any  fault  of  defendant,  an  erent^ 
occurs  which  renders  it  impossible  for  the 
appellate  court,  if  it  should  decide  the  case 
in  favor  of  the  plaintiff,  to  grant  him  any 
effectual  relief,  the  court  will  not  proceed  to 
a  formal  judgment,  but  will  dismiss  the  ap- 
peal." Mills  V.  Green,  159  U.  8.  6S1,  16  Sup. 
Ct  132,  40  U  Bd.  296.  There  a  party  sought 
a  right  to  vote,  but  tbe  electicm  was  over. 
Taylor  v.  Mayncv,  46  W.  Va.  688,  33  S.  B. 
260,  Is  decisive  of  this  case,  holding  that, 
where  a  case  involves  right  to  town  offices, 
and  the  term   ends  during  pendency  of  a 


writ  of  error,  the  writ  of  error  will  be  dis- 
missed. Only  a  question  ai  costs  Is  left  in 
the  case.  The  subject  is  fully  stated  In  2 
Oyc  533.  There  we  find  that  the  court  will 
not  hear  tiie  case  merely  to  adjudge  costs. 
The  principles  above  stated*  and  as  to  costs, 
wiU  be  found  in  FergtBOn  v.  BiUlender,  82 
W.  Vau  80,  9  Sw  B.  38.  Having  no  contro- 
versy on  which  to  base  a  decision,  how  can 
we  adjudicate  costs?  Costs  depend  on  deci- 
sion of  the  merits.  We  cannot  award  them 
in  favor  of  the  plaintiff  in  error  without  de- 
termining that  he  has  right,  or  against  the 
defendant,  without  finding  him  wrong. 

Therefbre  we  diamlss  the  writ  of  error, 
without  ( 


MEM0RANDT7M  DECISIONS. 


ATKINSON  V.  RICKS.  (Supreme  Court  of 
North  Carolina.  August  Term,  1903.)  Wfai- 
borne  &  Lawrence,  for  plaintiff.  Mason,  Har- 
ris &  Barnes,  for  defendant.  No  opinion.  Mo- 
tion for  new  trial  denied.  Judgment  below  af- 
firmed. 


BANK  V.  MANUFACTURINQ  CO.  (Su- 
preme Court  of  North  Carolina.  August  Term, 
1903.)  Crawford  &  Hanna,  for  plaintiff.  Mr. 
Ferguson,  for  defendant.  No  opinion.  Af- 
firmed. 


BABROW  V.  COTTON  MILLa  (Supreme 
Court  of  North  Carolina.  August  Term,  1908^ 
Douglass  &  Simms,  for  plaintiff.  Battle  A 
Mordecalt   for   defendant.     No  opinion.     Af* 

firmed. 


BLAND  V.  PURCBLLb  (Supreme  Court  of 
North  Carolina.  August  Term,  1908.)  Clark- 
son  &  Duls,  for  plaintiff.  McCall  &  Nixon,  for 
defendant  No  opinion.  Affirmed  hj  a  major- 
1^  of  the  court  (X)NNOR,  J.,  dissents. 
WALKER,  J.,  did  not  sit 


BRBWBB  V.  BATCHBLOR.  (Supreme 
Court  of  North  Carolina.  August  Term,  1903.) 
Jacob  Battie  and  Shepherd  &  Shepherd,  for 
plaintiff.  Mr.  Sprulll,  for  defendant  No  opin- 
ion.   Affirmed. 


BRUMMBTT  v.  LIFS  ASS'N.  (Supreme 
Court  of  Nortii  Carolina.  Aufust  Term,  1908.) 
Shaw  &  Shaw,  for  plaintiff.  No  opinion.  Mo- 
tion to  docket  and  dismiss  under  rule  17  (89  S. 
B.  vi)  aUowed. 


BUMOARDNBR  v.  RAILROAD.  (Supr  „ 
Court  of  North  Carolina.  August  Term,  1903.) 
FurehesL  (^ble  &  Nicholson,  for  plaintiff.  Mr. 
CJaldwell,  for  defendant    Ne  opinion.    Affirmed. 

BtTRKB  V.  RAILROAD.  (Supreme  Court 
of  North  Carolina.  August  Term,  1903J  Fur- 
ches,  Cohle  &  Nicholson,  for  triaintiff.  Mr. 
Caldwell,  for  defendant    No  opinion.   Affirmed. 
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BUBKS  T.  TBLEOBAPH  CO.  (Supreme 
Court  of  North  CaroUna.  Auflrnst  Term*  1903.) 
Mr.  Wright,  for  plaintiff.  Jones  &  TiUett,  for 
defendant.    No  opinion.    Affirmed. 


CABfPBBLL  T.  LIFB  ASB'N.  (Supreme 
Court  of  North  Carolina.  August  Term.  1003.) 
Mclntyre  &  Lawrence,  for  plaintiff.  No  opin- 
ion. Motion  to  docket  and  diamias  under  rule 
17  (39  S.  B.  Tl)  allowed. 


CARMICHAEL  ▼.  BVBRBTT.  (Supreme 
Court  of  North  Carolina.  August  Term,  1903.) 
Pou  &  Fuller,  for  plaintiff.  Mr.  Oaah,  for  de- 
fendant No  opinion.  Dismissed  for  failure  to 
file  brief. 


CABTBR  T.  COMMISSIONBRS.  (Supreme 
Court  of  North  Carolina.  August  Term,  1903.) 
Mr.  Sinclair,  for  plaintiff.  Mr.  Bose,  for  de- 
fendants.   No  oi^nion.    Affirmed. 


CHEMICAL  CO.  T.  LBACEL  (Supreme 
Court  of  North  Carolina.  August  Term,  1903.) 
Mr.  Cook,  for  plaintiff.  Mr.  McCormick,  for 
defendant.    No  opinion.    Appeal  dismissed. 


COZABT  T.  BAILBOAD.  (Supreme  Court 
of  North  Carolina.  Au^st  Term,  1903.)  Kitch- 
in  &  Carlton,  for  plamtiff.  Mr.  Guthrie,  for 
defendant.    No  opinion.    Affirmed. 


In  re  ENTBIBS  OF  DBUBY.  (Supreme 
Court  of  North  Carolina.  August  Term,  1903.) 
Perkins  &  Justice,  for  appellant.  Mr.  Arery, 
for  appellee.    No  opinion.    Affirmed. 


FAT  T.  CAUSEY.  (Supreme  Court  of  North 
Carolina.  August  Term,  1903.)  Morehead  & 
Scott,  for  plaintiff.  Mr.  Barringer,  for  defend- 
ant.  No  opinion.   Affirmed. 


FLISMINO  ▼.  BAILBOAD.  (Supreme  Court 
of  North  Carolina.  August  T^ul  1908.)  Mr. 
Nicholson,  toit  plaintiff.  Mr.  CaldweU,  for  de- 
fendant.   No  opinion.    Affirmed. 


FRAZIBB  y.  FBAZIER.  (Supreme  Court  of 
North  Carolina.  August  Term,  1908.)  Mr. 
Lindsay,  for  plaintiff.  Mr.  Morrill,  for  defend- 
ant No  opinion.  Affirmed.  CONNOB,  J.« 
haying  been  of  counsel,  did  not  sit 


FTJBB  y.  BAILBOAD.  (Supreme  Court  of 
North  Carolina.  August  Term,  1908.)  Mr. 
McOall,  for  plaintiff.  Mr.  Bason,  for  defend- 
ant   No  opinion.    Affirmed. 


HABBINGTON  y.  BAWLS.  (Supreme 
Court  of  North  Carolina.  August  Term,  1903.) 
Jarvis  &  Blow,  for  plaintiff.  Fleming  &  Moore 
and  Skinner  &  Whedbee,  for  defendant  No 
opinion.    Affirmed. 


BULWKINS  T.  LUMBEB  CO.  OSapreme 
Court  of  North  Carolina.  August  Term.  1903J 
D.  L.  Ward  and  Isler  &  Shaw,  for  plaintiff, 
Simmons  &  Ward  and  T.  C.  Wooten,  for  de- 
fendant   No  opinion.    Affirmed. 


HAWKS  ▼.  HAWKS.  (Supreme  (Tourt  of 
North  Carolina.  August  Tom,  19030  Pitt- 
man  &  Kerr,  for  plaintiff.  Green  &  folk,  tot 
defendant    No  opmion.    Affirmed. 


HAYBS  T.  STAFFOBD.  (Supreme  Court  of 
North  Carolina.  August  Term,  1903.)  Mr. 
Linnej.  for  plaintiff.  Mr.  Bower,  for  defend- 
ant. No  opinion.  Appeal  of  defendant  die- 
missed  for  failure  to  file  record  at  proper  term, 
and  for  failure  to  file  brief  in  time. 


HEG WOOD  y.  JOHNSON.  (Supreme  Court 
of  North  Carolina.  August  Term,  1903.)  Mr. 
Bynum,  for  plaintiff.  Mr.  Morehead,  for  de- 
fendant   No  opinion.    Affirmed. 


HILLIABD  y.  SIKES.  (Supreme  Court  of 
North  (Carolina.  August  Term,  1903.)  Adams 
A  Jerome  and  Mr.  Lemmond,  for  plaintiff.  Bed- 
wine  &  Stack  and  Mr.  Armneld,  for  defendant 
No  opinion.    Affirmed. 


HOUSE  y.  BAILBOAD.  (Supreme  Court  eC 
North  Carolina.  August  Term,  1903.)  Mr. 
Spruill,  for  plaintiff.  Day  &  B€^  for  defend- 
ant. No  opinion.  Dismissed  lor  failure  to 
print  brief. 


HOWABD  y.  TELEGBAPH  CO.  (Supreme 
Court  of  North  Carolina.  August  Term,  1903.) 
D.  L.  Ward  and  T.  C.  Wooten,  for  plaintiff. 
W.  W.  Clark  and  F.  H.  Busbee  &  Son,  for  de- 
fendant   No  opinion.    Affirmed. 


HTJITT  y.  BAILBOAD.  (Supreme  0>urt  of 
North  Carolina.  August  Term,  1903.)  8^  & 
Whitener,  for  plaintiff.  Mr.  Erwin,  for  de- 
fendant   No  opmion.    Afiglrmed. 


HUBLEY  y.  BAILBOAD.  (Supreme  Court 
of  North  Carolina.  August  Term,  1903.)  Mr. 
Mangum,  for  plaintiff.  Busbee  4k  Son,  for  de- 
fendant   No  opinion.    Affirmed. 


JONES  y.  BAILBOAD.  (Supreme  Conn  <tf 
North  CaroUna.  August  Term,  1903.)  Bfr. 
Shiclair,  for  plaintiff.  Mr.  Bose*  f<Hr  defendant 
No  opinion.    Affirmed. 


KEENEB  y.  KELLY.  (Supreme  0>urt  of 
North  Carolina.  August  Term,  1903.)  Bhm- 
herd  &  Shepherd,  for  plaintiff.  Bay  &  Sisk, 
for  defendant  No  opinion.  Affirmed,  on  au* 
thority  of  Barcello  y.  Hapgood,  118  N.  O.  712, 
24  S.  B.  124. 


LEIGH  y.  MANTJFACTXJBING  CO.  (Su- 
preme Court  of  North  Carolina.  August  Term, 
1908.)  Mason  &  Daniel,  for  plaintiff.  Day  & 
Bell,  Battle  &  Mordecai,  and  Mr.  Calyert,  fbr 
defendant  No  opinion.  Petition  of  defendant 
to  rehear  dismissed. 


McINTYBB  y.  LIFB  ASS'N.  (Supreme 
Court  of  North  Carolina.  August  Term,  1903.) 
Mclntyre  &  Lawrence,  for  plaintiff.  No  opin- 
ion. Motion  to  docket  and  dismiss  under  rule 
17  (39  a  B.  yi)  aUowed. 

McMANUS  y.  BAILBOAD.  (Supreme  Court 
of  North  Carolina.  Auafust  Term,  1903.)  Mr. 
Bason,  for  defendant  No  opinion.  Dismissed 
for  failure  to  print  briefs,  and  for  want  of  bond. 
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MAIN  T.  QUIGKBI/.  (Supreme  Cowrt  of 
North  Carolina.  August  Term,  1908.)  Mr. 
Wetmore,  for  plaintiff.  Mr.  Qoickel,  for  de- 
fendant.   No  opinion.    Affirmed* 


MANUFACTURING  CO.  r.  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.  August 
Term,  1903.)  Land  &  Cowper,  for  plaintiff. 
No  opinion.  Dismissed  for  failure  to  print 
brief. 


MARION  T.  BANK.  (Supreme  Court  of 
North  Carolina.  August  Term,  1903.)  Mr. 
Carter,  for  plaintiff.  Mr.  Holcomb,  for  defend- 
ant No  opinion.  Affirmed,  on  the  authority 
of  Jones  ▼.  Buxton,  121  N.  C.  285,  28  S.  E.  545b 


MILLER  T.  McOUIRE.  (Supreme  Court  of 
North  Carolina.  August  Term,  1903.)  Mr. 
Linney,  for  defendant.  No  opinion.  Motion  to 
docket  and  dismiss  under  rule  17  (39  8.  E.  Ti) 
allowed* 


MONTAGUE  v.  WILLIAMS.  03upreme 
Court  of  North  Carolina.  August  Term,  1903.) 
Mr.  Harris,  for  plaintiff.  Mr.  Bledsoe,  for  de- 
fendant. No  opinion.  Affirmed,  upon  the  au- 
thority of  Stanley  ▼.  Balrd,  118  N.  C.  75,  24 
S.  B.  12. 


MOODY  V.  PHILLIPS.  (Supreme  Court  of 
North  Carolina.  August  Term,  1903.)  Mr. 
Kelly  and  Jones  &  Johnston,  for  plaintiff.  Mr. 
Ray,  for  defendant.  No  opinion.  Affirmed,  on 
authority  of  Murchison  v.  Plyler,  87  N.  C.  79, 
and  Stem  y.  Lee^  115  N.  0.  428,  20  a  E.  736, 
26  U  R.  A«  814. 


MOORE  y.  BECTON.  (Supreme  Court  of 
North  Carolhia.  August  Term,  1903.)  Mr. 
Sinclair,  for  plaintiff.  Mr.  Cook,  for  defendant 
No  opinion.    Affirmed. 


MOSES  y.  RAILROAD.  (Supreme  Court  of 
North  Carolina.  August  Term,  1903.)  Burwell 
&  Cansler,  for  plaintiff.  Mr.  Bason,  for  defend- 
ant.   No  opinion.    Affirmed. 


MOTZNO  y.  RAILROAD.  (Supreme  Court 
of  North  Carolina.  August  Term,  1903.)  Mr. 
Munroe,  for  defendant.    No  opinion.    Affirmed. 


PATTERSON  y.  WHEELER.  (Supreme 
Court  of  North  Carolina.  August  Term,  1903.) 
Mr.  Sinclair,  for  plaintiff.  Mr.  Broadfoot,  for 
defendant.    No  opinion.    Affirmed. 


RANKIN  y.  HOTEL  CO.  (Supreme  Court 
of  North  Carolina.  August  Term,  1903.)  Mer- 
rick &  Barnard,  for  plaintiff.  Moore  &  Rol- 
lins, for  defendant.  No  opinion.  Affirmed,  on 
authority  of  Baxter  y.  Baxter,  77  N.  C.  118. 


RAPER  y.  STIVERS.  (Supreme  Court  of 
North  Carolina.  August  Term,  1903.)  Taylor 
&  Wilson,  for  plaintiff.  Mr.  Barrlnger,  for  de- 
fendant.   No  opinion.    Affirmed. 


REED  T.  SUMNER.  (Supreme  Court  of 
North  Carolina.  August  Term,  1903.)  Cowper 
&  Barnes,  for  plaintiff.  Winbome  &  Lawrence, 
for  defendant.    No  opinion.    Affirmed. 


RICE  y.  POTTER.  (Suprem#  Court  of  North 
Carolina.  August  Term,  1903.)  Mr.  Moore^ 
for  plaintiff.  No  opinion.  Dismissed  for  fail- 
ure to  print  record. 


RUTLEDGE  y.  COTTON  MILLS.   (Su- 

?reme  Court  of  North  Carolina.    August  Term, 
903.)    Mr.  Mangum,  for  plaintiff.    Mr.  Mason, 
for  defendant.    No  opinion.    Affirmed. 


SHUTE  y.  COTTON  MILLS.  (Supreme 
Court  of  North  Carolina.  August  Term,  1903.) 
Mr.  Redwine,  for  plaintiff.  Mr.  Jerome,  for 
defendant.  No  opinion.  Dismissed  for  faiilure 
to  file  printed  record  and  brief. 


SPRINKLE  T.  WELLBORN.  (Supreme 
Court  of  North  Carolina.  August  Term,  1903.) 
Mr.  Finley,  for  plaintiff.  Mr.  Barber,  for  de- 
fendant. No  opinion.  Defendant's  petition  to 
rehear  dismissed.    See  43  S.  E.  1005. 


STANLY  y.  RASBERRT.  (Supreme  Court 
of  North  Carolina.  August  Term,  1903.)  Pol- 
lock &  Clark,  for  plaintiff.  Rouse  &  Ormond, 
for  defendant.    No  opinion.    Affirmed. 


STATE  y.  ARNETT  et  al.  (Supreme  Court 
of  North  Carolina.  August  Term,  1903.)  The 
Attorney  General,  for  the  State.  J.  D.  Kerr, 
for  defendant    No  opinion.    Affirmed. 


STATE  y.  LEWIS.  (Supreme  Court  of  North 
Carolina.  August  Term,  1903.)  The  Attorney 
General,  for  the  State.  W.  A.  Dunn,  for  de- 
fendant.   No  opinion.    Affirmed. 


STATE  y.  LONGMIRE.  (Supreme  Court  of 
North  Carolina.  August  Term,  1903.)  The  At- 
torney General,  for  the  State.  Pittman  &  Kerr, 
for  defendant.    No  opinion.    Affirmed. 


STATE  y.  MARSH.  (Supreme  Court  of 
North  Carolina.  August  Term,  1903.)  The  At- 
torney General,  for  the  State.  Mr.  Redwine, 
for  defendant.    No  opinion.    New  triaL 


STATE  T.  PAYNE.  (Supreme  Court  of 
North  Carolina.  August  Term,  1903.)  The  At- 
torney General,  for  the  State.  Sawyer  &  Leary, 
for  defendant.    No  opinion.    Affirmed. 


STATE  y.  RATLIFP.  (Supreme  Court  of 
North  Carolina.  August  Term,  1903.)  The 
Attorney  General  and  Mr.  McLendon,  for  the 
State.  Mr.  Bennett,  for  defendant.  No  opin- 
ion.   Affirmed. 


STATE  y.  SAWYER.  (Supreme  Court  of 
North  Carolina.  August  Term,  1903.)  The  At- 
torney General,  for  the  State.  W.  J.  Leary, 
Sr.,  for  defendant.     No  opinion.    Affinned. 
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TATLOB  T.  HelYBR.  (Snpr^ne  Court  pf 
North  Oarolina.  AuguMt  Twul  IWJtL)  W.  W. 
Clark,  for  plaintiff.  No  opinion.  Motion  to 
docket  and  dismiaa  defendant's  appeal  nnder 
role  17  (38  B.  H  Ti)  aUowed. 


TBASTBB  T.  ItUMBBB  00.  (Bopreme 
Court  of  North  Carolina.  Augnst  Term,  1903.) 
Bfr.  LoTllL  for  plaintiff.  Mr.  Newland,  for  de- 
fendant. No  opinion.  Motion  to  reinstate  ap- 
peal denied. 


TEW  T.  BLnH  (Supreme  0>urt  of  North 
Carolina.  August  Term,  1903.)  Mr.  Cook,  for 
plaintiff.  No  opinion.  Motion  to  docket  and 
dismiaa  onder  nila  17  (98  &  BL  Ti)  allowed. 


THOMAS  T.  liOUISB  BOIiLS.  (Bnpreme 
Court  of  North  Carolina.  August  Tcrm^  l9(13^ 
Montgomery  &  CrowelL  for  maintiff.  Jones  A 
Tillett,  for  defendant    No  opinion*    AlBrmed. 


WILD  T.  BOBERTEL  (Supreme  Court  of 
North  (Carolina.  August  Term,  1908.)  Charles 
A.  Moore,  for  defendant  No  opinion.  Motion 
to  docket  and  dismiss  plaintiff's  appeal  under 
rule  17  (39  8.  B.  yi)  allowed. 


TOUNG  T.  BAILROAD.  (Supreme  Court  of 
North  Carolina.  Aneust  Tenn.  1906.)  Dong- 
lass  &  Simms,  for  plaintiff.  Day  &  Bell  and 
Mr.  Womack.  for  defendant  No  opinion.  Af- 
firmed* 
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